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A Message from the Section Chair

Thank you.

It just seems to be the most
appropriate way to begin my
year as the Chair of our Section.

Thank you to our many
committee members who take
time from their practices and
private lives to contribute to the
work of our committees that
improve our practices, and sup-
port and educate our Section
Membership.

Carl T. Baker

Thank you to our Committee Chairs, Vice-Chairs
and District Representatives who make up our Execu-
tive Committee (listed on pages 33 and 34 of this news-
letter) for their guidance and dedication that keep our
committees and Section moving forward.

Thank you to Gary Freidman, Elizabeth Hartnett,
Ilene Cooper and all the Chairs who have preceded me

for their leadership and inspiration (...I have devel-
oped a new found appreciation for their service).

Thank you to our current officers, Ron Weiss,
Marion Hancock Fish and Meg Gaynor, for their past,
present and future contributions to our Section.

Thank you to the many members who have ap-
proached me with the offer “if there is anything I can
help with, just ask.”

Thank you to the NYSBA staff, most importantly
Lisa Bataille and Kathy Heider, who keep us on track
and so competently support our efforts.

Thank you to...well, it is simply not possible to
properly thank all the people who make our Section
successful; in fact, “it takes a village” to address all the
active matters we have before us, and we have a great
village.

As we begin another year we have a lot to look for-
ward to and a lot to accomplish.
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Once again, our legislative agenda has been refined
and organized by the efforts of our Legislation and
Governmental Relations Committee. Our Lobby Day
was March 12 and Committee Chairs Ian MacLean
and Rob Harper, supported by Jennifer Hillman and
Natalia Murphy, presented our affirmative legislative
proposals to key legislators and representatives of
the governor’s office. This year’s agenda consisted of
proposals dealing with: (1) interest on legacies; (2) post-
humous annulment; (3) exoneration clauses; (4) trustee
commissions and the power to adjust; and (5) technical
amendments to the Marriage Equality Act. For further
information on these items, and to check the status of
our various legislative proposals, log in to the NYSBA
website and go to: http:/ /www.nysba.org/statewatch/
SBA_TRST.HTM.

By the time you receive this Newsletter, our Spring
meeting in Bermuda will be over. I know the program,
organized by the Co-Chairs, Phil Burke and Mike Su-
prunowicz, and the presentations of all the speakers
who volunteered their time and expertise, will have
been immensely valuable and informative. Hopefully
the weather cooperated enough for all to have a chance
to enjoy the beauty and peacefulness of Bermuda.

As to programs, a great strength of our Section is
our commitment to the education of our members. The
CLE Committee, led by Frank Streng, quickly orga-
nized for February a webcast program dealing with the
new Federal Estate Tax law, entitled The American Tax-
payer Relief Act of 2012 in the Transfer Tax Context: What
Does ‘Permanency” Mean? and presented by former Sec-
tion Chair Sanford (“Sandy”) J. Schlesinger. Upon our
return from Bermuda our Statewide Spring seminar
will be “Contested Accounting Proceedings in Surro-
gate’s Court.” And once again, past Chair Josh Ruben-
stein will organize our now 11th Annual Sophisticated
Trusts and Estates Institute to take place in New York
City this fall, along with our regular, basic to intermedi-
ate, statewide Practical Skills program.

The Diversity Committee, chaired by Ashwani
Prabhakar and Anta Cisse-Green, is planning its second
sponsored program in the basics of our practice area
for young and newly admitted attorneys who may
want to pursue a career in the Trusts and Estates field,
or simply provide better services to their clients in our
practice area. That program will run in New York City
the evenings of September 17 and 24.

On October 9th and 10th (mark your calendars)
we’ll be returning to Binghamton for our Fall Section
Meeting at the Binghamton Riverwalk Hotel. Former
Section Chair Eugene Peckham and past NYSBA Presi-
dent Kate Grant Madigan, and their firm of Levene
Gouldin & Thomson, LLP, are preparing to host, en-
tertain and educate us. In light of the new federal tax

exemption and the portability election, what are the
planning needs of our clients who now find themselves
exposed only to the New York State estate tax? What is
appropriate tax planning for this segment of the popu-
lation? This program will be topical, addressing plan-
ning for medium-sized estates.

Watch your email for further announcements re-
garding these and other Section program offerings.

While the above highlights some scheduled events
and programs taking place this year, it represents only
a small portion of our Section’s activities. Consider
the Newsletter that you are reading and the wealth of
information included. Edited and organized by the
Newsletter and Publications Committee Chair, Jackie
D’Agostino, a multitude of authors and contributors
provide us with timely and topical information to keep
us current and knowledgeable.

If you have not done so recently, check our Sec-
tion’s web site at www.nysba.org/trusts and note the
plethora of materials and information that it offers.
And as you explore, be sure to give us your feedback as
to your experience using it. Does it meet your needs? Is
it easy and intuitive to navigate? Do you have sugges-
tions for improvements, as to content or navigability?
Let us hear from you as our goal is to provide the sup-
port and information that our members need and look
for.

In that light, check out our Listserve and note the
matters of current concern that are explored there. To
make this connection to our community more valuable,
the officers are looking into and working on an ad-
ditional web offering that will provide an opportunity
to have more complex practice questions addressed by
experienced practitioners. Stay tuned for information
on this topic as we roll it out later this year, and we will
look forward to your feedback on that as well.

Finally, each of our 16 Committees has important
and independently active agendas. In addition, special
Ad Hoc committees address matters requiring special
attention. One significant example is the Uniform Trust
Code Committee headed by past Chair Ira Bloom. It is
charged with reviewing, analyzing and making recom-
mendations on the adoption of a form of the New York
Uniform Trust Code for New York State. The commit-
tee’s extensive efforts, coordinated with many other
stakeholders, will eventually result in significant, new
statutory provisions that will affect all of us.

It is the overriding goal of our Section’s leadership
to make sure that we constantly improve the laws gov-
erning Trust and Estate work in our State and that we
provide our members with the skills, tools and knowl-
edge to best serve their clients. To accomplish this we
need your input. We need your feedback as to how best
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to assist you. And we need your contributions of time
and effort in the ongoing challenge.

I can assure you that if you become active in our
Section, you will enjoy those you meet and will grow
professionally. By far, the best way to become involved,
to meet other practitioners, and to actively assist in the
improvement of this area of practice is to join and con-
tribute to a committee. The list of available committees,
and ability to join one, is online at www.nysba.org/
trusts (contact NYSBA State Bar Service Center if you
need your website login information: 518-463-3200/

800-582-2452, or sbsc@nysba.org). Attending meetings
and our CLE programs provides additional benefits.
Finally, simply letting us know how we are doing will
help focus and guide our future planning and make
sure our efforts best support our members needs.

As the year progresses, if you have any questions,
ideas, suggestions or concerns, please feel free to con-
tact me directly at any time. I can be reached by phone
at 518-745-1400, or by email at ctb@fmbf-law.com.

Carl T. Baker

Upcoming Events

Fall Section Meeting
October 9-10, 2013
Binghamton Riverwalk Hotel
Binghamton, New York

The Basics of the Trusts and Estates Field
for Young and Newly Admitted Attorneys
September 17 and September 24, 2013
New York Law School
New York City

11th Annual

Sophisticated Trusts and Estates Institute
November 2013
New York City

For more information visit our website at:
www.nysba.org/trusts
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Editor's Message

This edition of our News-
letter explores a multitude of
topics relevant to trust and
estate planners, administra-
tors and litigators alike. In an
article addressing the digital
media, Jill Choate Beier and
Susan Porter discuss consid-
erations for the estate practi-
tioner in our technologically
advanced world, the com-
plexity of legal issues that
may arise within that con-
text, and the manner in which they are being addressed
by various state legislatures, as well as the Uniform
Law Commission. Andrew S. Katzenberg advises as to
potential issues presented by the relatively new decant-
ing statute, while Jonathan P. McSherry discusses the
importance of revoking a prior power of attorney when
anew one is executed.

Of particular interest to the litigators among us,
Gary E. Bashian’s article provides an explanation of
enforcing judgments and the manner in which to pur-
sue a contempt proceeding when necessary; issues that
have become more prevalent in the face of the wide-
spread economic distress of recent years. Additionally
pertinent to the litigator, Hillary Frommer explains

the difference between a trial expert and litigation
consultant, the privilege that attaches to certain com-
munications with these individuals, and warns of the
ways that privilege may be waived inadvertently. Also
addressing the issue of privilege, Anne C. Bederka
analyzes the extent to which an attorney’s work prod-
uct may be shielded from the probate exception to the
attorney-client privilege in a contested probate pro-
ceeding, and discusses steps a practitioner may follow
in an attempt to distinguish work product as such in an
attempt to maintain its protection from disclosure.

We continue to urge Section members to participate
in the Newsletter. The deadline for submissions for our
Fall 2013 edition is June 14, 2013.

Jaclene D’Agostino
The editorial board of the Trusts and Estates Law
Section Newsletter is:
Jaclene D’Agostino
Editor in Chief

Wendy H. Scheinberg  wscheinberg@davidowlaw. com
Associate Editor

Naftali T. Leshkowitz ntl@leshkowitzlaw.com
Associate Editor

Sean R. Weissbart
Associate Editor

jdagostino@farrellfritz.com

srw@mormec.com
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Ranked annually one of the Top Advisor Friendly Trust Companies by Bloomberg Magazine;

Rated the #1 Trust Jurisdiction in the U.S. by Trusts & Estates Magazine, (January 2004, 2007) / Highest

Al King
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The Digital Asset Dilemma

By Jill Choate Beier and Susan Porter

It is the worst nightmare for a parent. Seemingly
out of nowhere, your 15-year-old son commits suicide.
You search for answers, finding none. Like all teenagers
his age, your son spent a lot of time on his computer
and, in particular, on the Facebook website. So, you
hope to find some answers by accessing his account.
The problem is that Facebook refuses your request stat-
ing that you have no rights to access or obtain a copy of
the content within your own son’s account.! Or, imag-
ine that your son is fighting for our country in Iraq and
is killed by a bomb near Fallujah. Your son frequently
communicated by email with family and friends while
serving in the military. After his death, you request the
contents of your son’s email account from Yahoo! as a
sort of modern-day collection of his letters home. The
company, however, denies the request for privacy rea-
sons, noting that the Terms of Service for its free email
accounts state that a person’s rights to the accounts and
its contents terminate at death.?

Welcome to the age of digital assets. These scenar-
ios raise questions concerning not only ownership of
an individual’s web assets, but also the right of the de-
ceased individual’s survivors to access his or her web
assets after death. As just one example of the enormity
of this issue, it is estimated that there are 30 million
Facebook accounts that belong to deceased persons.?
Few people consider the fate of their online accounts or
web-based assets upon death or incapacity. Before ad-
dressing what happens to such accounts and/or assets
upon one’s death, we first need to define what these
assets are.

What Are Digital Assets?

A general definition of a digital asset is “any file on
your computer in a storage drive or website and any
online account or membership.”* Digital assets, there-
fore, can be found in many different forms. For exam-
ple, some digital assets may be stored on a computer
or smartphone or uploaded to a website. These assets
would include items such as music, videos, medical
records, tax documents, financial records, photographs
stored on websites such as Shutterfly or Flickr, or ge-
neric file storage sites in the Cloud such as Dropbox.
Most, if not all, of these types of digital assets require
a login ID and password to gain access to the stored
materials.

Other assets involve social media websites, such as
Facebook, Twitter, LinkedIn, Pinterest, or Google Plus,?
which promote social interaction, messaging and con-
nection to other individuals.® Again, these types of dig-

ital accounts typically require a login ID and password
to gain access. In addition, there are many other types
of accounts that we use in our daily lives that have
secured access. These accounts include email accounts
such as Yahoo!, Gmail or Hotmail,” on-line banking ac-
counts, Paypal accounts, eBay accounts and Amazon
accounts, just to name a few. Certain digital assets have
their own pecuniary value such as ownership of a do-
main name or a blog.

It is no wonder that with all of these digital assets,
estate planners and administrators are wondering how
to deal with them after the death or incapacitation of
the “owner.”

What Is the Law Regarding Digital Assets?
Terms of Service of the Service Provider

As discussed below, very few states have enacted
statutes to deal with electronic content and digital as-
sets. That means for most people in most states, if the
service provider has a policy regarding the transfer
or disposal of account access and content under the
provider’s Terms of Service (“TOS”), then the TOS will
control the fate of the deceased person’s account and
content for that service provider.® Most people agree
to the TOS of the service provider by clicking on the
“I agree” button when establishing an account.’ Some
service providers have a policy that indicates what will
happen upon the death of an account holder. Others
have no detailed policy.

For example, Shutterfly’s TOS does not include an
explicit discussion of what happens when the account
holder dies. Shutterfly’s TOS states that the individual
agrees not to disclose his or her username or password
to any third party and acknowledges that the individu-
al’s access to the account is non-transferable.!? The TOS
for LinkedIn, Google and Twitter each contain similar
language regarding disclosure of the secured access in-
formation and transferability.!!

Conversely, Gmail has a policy for potentially
releasing emails to the personal representative of a
deceased account holder.!? The policy makes it clear,
however, that there is no guarantee the email content
will be released and a court order will be required.'?
Yahoo! explicitly states in its TOS that the account can-
not be transferred and any rights to content within the
user’s email account terminate upon death and all con-
tent may be permanently deleted.!* Facebook allows
someone to report a user as deceased and the deceased
user’s Facebook page may then be converted into a
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memorial to the deceased user. Only confirmed friends
will continue to have access to the deceased user’s pro-
file and may continue to post messages in memoriam
on the deceased user’s wall.!>

A more complex issue surrounds the choice of law
clause that is generally included in a service provider’s
TOS. A choice of law clause dictates which state’s law
will govern the TOS itself and any transaction that is
related to the TOS.!® The result may be that even where
the deceased resides in a state with a statute governing
the disposition of and access to the deceased’s digital
assets, if the state law governing the TOS does not have
a similar statute, the TOS may override the state law
where the deceased resides.

Current Law Regarding Fiduciary Access to Digital
Assets

At the time of this writing, only six states, Con-
necticut, Rhode Island, Indiana, Oklahoma, Idaho, and
Virginia, have enacted statutes to deal with electronic
content and digital assets. Connecticut enacted the
first statute in this country in 2005'7 to respond to situ-
ations similar to that of the Yahoo! case described in
the opening paragraph of this article. The Connecticut
statute specifically addresses fiduciary access to email
accounts and requires an email service provider to
provide the executor or administrator of the deceased
person’s estate “access to or copies of the contents
of the electronic mail account of such deceased per-
son....”18 The executor or administrator must submit a
written request for the email account access along with
a certified copy of the death certificate and his or her
certificate of appointment as executor or administrator
of the deceased person’s estate, or submit an order of
the court of probate that has jurisdiction over the de-
ceased person’s estate.’ The legislation, however, does
not address the other types of digital assets previously
discussed.

Rhode Island enacted a statute in 2007 that is very
similar to the Connecticut statute and only deals with
fiduciary access to a deceased person’s email account.?
Indiana, by contrast, enacted a statute in 2007 that at-
tempts to deal with additional types of digital assets.?!
The Indiana statute provides that a custodian?? “shall
provide to the personal representative of the estate of
a deceased person, who was domiciled in Indiana at
the time of the person’s death, access to or copies of
any documents or information of the deceased person
stored electronically by the custodian....”?* Similar to
the Connecticut and Rhode Island statutes, the per-
sonal representative must submit a written request for
access along with the death certificate and the official
documents appointing the personal representative, or
provide a court order issued by the probate court that
has jurisdiction over the deceased person’s estate.?* The

statute further prohibits the custodian from destroying
or disposing of any electronically stored documents or
information of the deceased person for two years after
the request from the personal representative was re-
ceived by the custodian.®

Oklahoma enacted a digital asset statute in 2010%°
and Idaho enacted a similar statute in 2011.%” These
statutes are, arguably, the most comprehensive regard-
ing digital assets enacted to date. Oklahoma’s statute
provides:

The executor or administrator of an
estate shall have the power, where
otherwise authorized, to take control
of, conduct, continue, or terminate any
accounts of a deceased person on any
social networking website, any microb-
logging or short message service web-
site or any e-mail service websites.”

Idaho's statute uses virtually identical language.?’
These statutes make good progress toward resolving
the digital asset dilemma. However, the Oklahoma and
Idaho statutes do not authorize full-blown access to
all of the decedent’s digital property. In addition, the
Oklahoma statute expressly grants the executor power
only “where otherwise authorized.”? This language
can give the service provider the ability to claim control
over the transfer of the deceased’s account through the
TOS. As discussed above, most service providers utilize
a TOS that does not allow for transfer or assignment,
much less access to the deceased’s accounts by a fidu-
ciary.

Finally, Virginia’s statute was very recently passed
in March 2013, and was crafted to specifically address
the inability of the parents of the 15-year old who com-
mitted suicide to gain access to their son’s Facebook ac-
count.?! The statute, however, appears to only address
the access of digital accounts that were controlled by a
minor.3?

Proposed Law Regarding Fiduciary Access to Digital
Assets

Several states have recently introduced legislation
regarding fiduciary access to digital assets. New York,
Nebraska, Maryland, North Dakota and Nevada have
each introduced bills with proposed language similar
or identical to the language used in the Oklahoma and
Idaho statutes described above.?* Other states such
as North Carolina and Oregon are proposing broader
legislation to include laws that would provide an agent
or a conservator, in addition to a decedent’s personal
representative, access to the digital accounts and digital
assets of the individual whom the agent or conservator
represents.3* Many more states are also studying pos-
sible legislation.
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The digital asset dilemma has become such a
prominent topic for discussion among estate planners
and administrators around the country that the Uni-
form Law Commission (“ULC”) has formed a drafting
committee to create a uniform law relating to fiduciary
access to digital assets entitled the “Fiduciary Access To
Digital Assets Act.”* The ULC proposal includes thor-
ough definitions of a custodian, digital account, digital
asset, digital device and digital service, just to name a
few.%¢ It also adds the term “digital property,” which
consists of the “ownership and management of and
rights related to a digital account and digital asset.”%”
The proposal authorizes a fiduciary, such as a personal
representative, conservator, trustee or an agent, to exer-
cise control over the deceased person’s digital property
so long as it is permitted under the provisions of the
terms of service agreement.* Finally, the proposed law
provides that the personal representative is an “au-
thorized user” under all applicable state and federal
statutes.® This last provision ensures that the fiduciary
is considered an authorized user under two federal
statutes that prohibit unauthorized access to computers
and computer data,*’ as well as pursuant to any com-
parable state laws prohibiting unauthorized access.*!

Although the ULC’s proposal is comprehensive,
it is arguable that some of the proposed language will
simply allow the service provider to refuse to cooper-
ate with the executor or comply with the law because
the TOS prohibits a third party from accessing the de-
ceased’s account. In the absence of clear statutory lan-
guage, therefore, the practitioner should contemplate
the disposition of digital assets in crafting a client’s
estate plan.

Planning for Digital Assets

The first step in planning for digital assets is sim-
ply to identify your client’s digital assets, which, some-
times, can be the most difficult aspect of planning for
them. It is important to create an inventory of all digital
accounts with password protection, including the login
ID and password for each site. Some websites require
a user to periodically change the password for the ac-
count, so this list will need to be updated for new pass-
words and for any new accounts that your client may
create. A sample digital inventory form can be found
at http:/ /www.digitalpassing.com/digitalaudit.pdf.*?
After the inventory has been created, the next step is to
ensure the inventory is stored in a secure and private
location. If the inventory is in hard copy format, it may
be stored in a safe deposit box or with an attorney. If
the inventory is stored in an electronic file or multiple
electronic files, the client should consider creating a
master password for the storage device such as a CD or
USB flash drive.*3 The main purpose is to save the in-
formation in a secure and private location so that upon

the user’s death or incapacitation, the information is
easily accessible to the appropriate parties. An alter-
native option is to entrust the information to a digital
estate planning service. These services are discussed in
more detail below.

The Will

Disposing of digital assets concerns the disposition
of both tangible (e.g., computers, tablets and smart-
phones) and intangible (e.g., email, social accounts
and business and financial accounts) property. Current
documents may—or may not—anticipate the proper
disposition of these assets. For example, what does a
bequest of “all my tangible personal property” include?
Who inherits the books downloaded on a Kindle or
music downloaded on an iPod? The Kindle plan pro-
vides a one-time payment to buy the hardware and it
is accompanied by a “forever” service of holding the
books purchased by the account holder (presumably,
in the event the Kindle is lost, stolen or destroyed and
needs to be replaced).* So, in general, your clients own
the hardware, but probably do not own the content.
Content is not “purchased” in the traditional sense,
because it is leased or, sometimes, the term “licensed”
is used. Under the iTunes TOS, clients only “borrow”
music tracks rather than owning them outright.*®

In light of this, the decedent may wish that one
beneficiary receive the tangible digital asset, such as
the computer, and another beneficiary receive the con-
tent. Consequently, it is crucial to read and understand
the end-user agreement for the hardware as well as the
TOS in place for the content. The practitioner must also
ensure that the language in the will properly specifies
the distribution of tangible and intangible digital assets
in accordance with the client’s wishes.

In addition, the will should grant the deceased’s
executor with the authority to access, control and/or
delete the deceased’s digital accounts. This is prefer-
able even in a jurisdiction that has a statute governing
the disposal of digital assets. The estate planner should
advise the client to carefully consider the choice of ex-
ecutor if the client has significant digital assets. Care
should be taken to ensure that the chosen executor
possesses the necessary skills and/or knowledge to
administer the client’s digital assets. Nevertheless, if
the executor lacks the necessary skill, the will should
authorize the executor to engage the services of a tech-
nology specialist. Indeed, some jurisdictions may rec-
ognize the appointment of a “digital executor” to deal
with administering digital assets.*

Power of Attorney

Although the law is unclear on the issue, an indi-
vidual could execute a power of attorney that autho-
rizes another person to access, control and/or delete
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the individual’s digital assets and accounts in the event
the individual becomes incapacitated. However, as pre-
viously discussed, most TOS agreements prohibit pro-
viding a person other than the account holder with the
login and password information. Doing so may violate
the TOS and cause the service provider to terminate the
account and delete all the content contained therein.*’

Trust

A third planning option is to consider advising
clients to transfer ownership of digital assets to a revo-
cable trust. As discussed above, some digital assets are
in the form of licenses which may be transferred to a
trust, thus enabling a trustee to manage and administer
all online accounts without violating the TOS agree-
ments.*8

Third Party Service Providers for Administering
Digital Assets

There are a number of third party services (“TPP”)
that will provide planning assistance for digital assets.
For example, Deathswitch is a company which utilizes
an automated system to prompt the subscriber for a
password on a regular schedule to ensure the sub-
scriber is still alive. If the subscriber does not enter the
password for some period of time and after additional
prompts, the computer deduces that the subscriber is
either dead or incapacitated and the subscriber’s “pre-
scripted messages are automatically emailed” to those
individuals named by the subscriber.*’ AssetLock pro-
vides an “electronic safe deposit box” that holds estate
information and messages and will release information
upon the user’s death or incapacity.® Legacy Locker is
another provider that lets the user grant access to on-
line assets in the event of “loss, death or disability.”>!

One advantage of using a TPP is the likelihood that
survivors will receive the information maintained by
the TPP in a timely manner and without difficulty. In
addition, updating the information in a TPP account is
easier than updating a physical document and storing
the hard copy securely. Despite the advantages, using
a TPP may create some difficulties as well. As dis-
cussed above, providing the TPP with the subscriber’s
login and password may be a violation of the service
provider’s TOS. In addition, the TPP is not a legally
recognized representative of the subscriber’s estate
in the way of an executor or administrator appointed
by the court.”? Finally, because TPPs typically store a
subscriber’s account login credentials and other private
information, they are sure to become prime targets for
hackers and identity thieves.>

Conclusion

As evidenced by the discussion in this article, digi-
tal assets and planning for them can create many legal

issues. Those issues are increasing day-by-day as new
technologies emerge. In addition, there is no doubt
that the number of clients with digital assets will only
continue to rise. Amidst the uncertainty in the law, a
practitioner must navigate the landscape to help clients
accomplish their testamentary objectives for digital as-
sets. The emotional hurt suffered by the family of the
15-year-old who committed suicide or the family of

the soldier killed in Fallujah will ameliorate over time.
However, a well-prepared practitioner who under-
stands how to properly handle digital assets can make
the distribution of such digital assets easier for the ex-
ecutor and, perhaps, less painful for those families who
have suffered so much.
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Some Practical Applications and Pitfalls of New York’s

Decanting Statute

By Andrew S. Katzenberg

There has been much discussion about the 2011
amendments to Section 10-6.6 of the New York Estates,
Powers & Trusts Law, known as New York’s decanting
statute. The statute was originally enacted in 1992 and
has been amended three times since its effective date,
namely in 1995, 2001 and most recently in 2011. Signed
into law on August 17, 2011 by Governor Andrew
Cuomo, the amended decanting statute substantially
broadened the powers available under EPTL 10-6.6.
One notable expansion allows a trustee to decant de-
spite a lack of unlimited discretion to distribute the
principal of the trust. The amended statute also clari-
fied the permissibility of excluding beneficiaries and
extending the trust term by providing that the new, or
“appointed,” trust could have one or more beneficia-
ries of the original or “invaded” trust to the exclusion
of other current beneficiaries,! and that the appointed
trust could have a longer term than the invaded trust.?
Despite the much needed clarification offered by the
amended statute, there are a number of issues practitio-
ners should keep in mind when counseling clients on
the decanting of trusts.

Power of Appointment

The new decanting statute specifically authorizes
the trustee who has unlimited discretion to invade
principal to grant powers of appointment to any of the
current beneficiaries of the invaded trust, even to the
exclusion of one or more of the current beneficiaries.?
However, the power of appointment must either be
identical in its scope and objects to the power of ap-
pointment in the invaded trust, or be a “broad” power
of appointment which only excludes the “beneficiary,
the creator, or the creator’s spouse, or any of the es-
tates, creditors, or creditors or the estates of the benefi-
ciary, the creator or the creator’s spouse.”

Where an entirely new trust is being created spe-
cifically for the purpose of decanting, it is easier to ad-
dress this issue since the new trust could either track
the power of appointment of the invaded trust or give
the beneficiary a “broad” limited power of appoint-
ment. When a client wants to decant to an existing trust
but the power of appointment is neither identical nor is
not broad, problems may arise.

One solution is to have the beneficiary of the ap-
pointed trust release his power of appointment to the
extent required to either match the invaded trust’s
power of appointment, or to eliminate his power of
appointment altogether.> For example, assume a benefi-

ciary has a power of appointment for the benefit of the
grantor’s descendants and charities, and the trust into
which the trustee wants to decant (the “recipient trust”)
grants the beneficiary a power of appointment for the
benefit of the grantor’s descendants, spouses of the
grantor’s descendants and charities. The beneficiary
would have to release his power to appoint the recipi-
ent trust in favor of spouses of the grantor’s descen-
dants.6 At that time, the trustee could decant from the
original trust to the recipient trust because they would
have identical powers of appointment. The same meth-
od could work if the original trust had a broader power
of appointment than the recipient trust. For example, if
the original trust had a power of appointment for the
benefit of the grantor’s descendants and charities and
the recipient trust had a power of appointment for the
benefit of only the grantor’s descendants, the beneficia-
ry could release his power to appoint the original trust
in favor of charities.

Grantor Trusts and Tax Reimbursement

One purpose of decanting is to convert a non-
grantor trust into grantor trust or to convert a grantor
trust into a non-grantor trust. A non-grantor trust
reports its income and gain on the trust’s tax return,
whereas a grantor trust is disregarded for income tax
purposes, and the trust’s income and gain are reported
and paid by the grantor.”

There is no provision in the decanting statute spe-
cifically authorizing the change of the tax status of the
trust to and from a non-grantor trust and grantor trust.
The only relevant provision of the decanting statute is
that the trustee must consider the tax implications of
decanting to a new trust.®

Depending upon the individual client’s situation,
converting a non-grantor trust to a a grantor trust may
be beneficial from an income tax perspective since it
may allow the trust to grow without being subject to
separate income tax at the compressed trust brackets.
In effect the income can remain in the trust while being
taxed to the grantor and the grantor’s payments of the
income tax, depending on the terms of the new trust
may be tantamount to additional tax free gifts to the
trust, above and beyond the federal annual exclusion
and lifetime exclusion limits.

When converting a trust into a grantor trust, prac-
titioners include a tax reimbursement clause giving the

10 NYSBA Trusts and Estates Law Section Newsletter | Summer 2013 | Vol. 46 | No. 2



trustee discretionary authority to reimburse the grantor
for income taxes paid attributable to the trust.” This
clause can ease clients’ reservations that the burden of
the trust’s tax liability will become too great at some
point in the future. It is important to note that by in-
cluding a tax reimbursement clause (where the original
trust did not have a reimbursement clause) the trustee
has actually included the grantor as a discretionary
beneficiary of the new trust.!” The decanting statute
only authorizes the trustee to allow current beneficia-
ries of the invaded trust to be beneficiaries of the new
trust. New beneficiaries cannot be added.

Fortunately, New York trust law, by default, spe-
cifically gives trustees of all inter-vivos trusts discre-
tion to pay the grantor an amount equal to the income
taxes attributable to the trust property charged to the
grantor.!! Therefore, the grantor is always a current
discretionary beneficiary of the original trust by de-
fault.!? This means it would be permissible to include
or exclude the grantor as a discretionary beneficiary of
the new trust (but only for the amount of tax liability of
the trust), whether or not the original trust had a reim-
bursement clause.

However, the original trust can expressly negate
the default New York statute, prohibiting the trustee
from reimbursing the grantor for income taxes charged
to him.!3 In this case, the new trust would not be al-
lowed to have a tax reimbursement clause since by
doing so it would add the grantor as a new beneficiary
not included in the original trust. It is also important
to note that the new trust would also need to expressly
negate the default statute as well. Therefore, practitio-
ners should be sure to review older trusts for this issue
before adding a tax reimbursement clause as a matter
of practice.

Conclusion

Though the amended decanting statute resolved
much of the ambiguity of the former statute and eased
the trust administration, issues still exist and further

Looking for Past Issues

of the

exploration of the new decanting statute should con-
tinue.

Endnotes
1. N.Y. Estates, Powers & Trusts Law (EPTL) 10-6.6(b).

2. EPTL 10-6.6(e). The statute states that the term includes, but
is not limited to, a term measured by the lifetime of a current
beneficiary. The language “but not limited to” in the statute
permits longer terms than the life of a beneficiary. For example,
a trust that terminated when the beneficiary reached the age
of 30 could be decanted into a new trust which terminated at
the death of the beneficiary. However, there may be adverse
tax consequences if the term is extended longer than the rule
against perpetuities, though such extension may be prohibited
by EPTL 10-6.6(n)(5).

EPTL 10-6.6(b)(1).

EPTL 10-6.6(b)(2) and (3). A power of appointment granted to a
current beneficiary of the invaded trust may be either identical
to the power of appointment in the invaded trust or a broad
power of appointment regardless if that beneficiary had the
power of appointment in the invaded trust or not. If the power
of appointment granted is the identical power of appointment
from the invaded trust, is it not necessary that the original
beneficiary who had the power of appointment in the invaded
trust continue to have it in the appointed trust.

EPTL 10-9.2.
EPTL 10-9.2(b).
LR.C. § 671 (2013).
EPTL 10-6.6(0).

New York State law specifically protects the trust assets from
the grantor’s creditors if such power exists. EPTL 7-3.1(d).

10. EPTL 10-6.6(b) and (c).
11.  EPTL7-1.11(a).

12.  However, the grantor is limited as a beneficiary to the amount
of the tax liability of the trust charged to him. Similarly, if a
beneficiary had only an income interest in the invaded trust,
that beneficiary could only have an income interest in the
appointed trust.

13.  EPTL7-1.11(a).
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Revoking a Prior Power of Attorney Using the
New York Statutory Short Form

By Jonathan P. McSherry

The current New York Statutory Short Form Power
of Attorney,1 if not modified, could result in unin-
tended consequences for the principal. The issue relates
to revocation of a prior statutory short form or other
general? power of attorney. The current law provides
that the execution of a power of attorney does not re-
voke any power of attorney previously executed by the
principal.® This law is reflected in subsection (e) of the
current statutory short form power of attorney.

Typically, in conjunction with financial or estate
planning, a principal will execute a general power of
attorney (e.g., statutory short form) which grants the
agent broad authority to act on behalf of the principal.
If the principal wishes to have more than one agent act-
ing at the same time, he or she can appoint co-agents
under one power of attorney.* The co-agents could act
separately or be required to act together.? It is rare that
the principal would need two separate New York gen-
eral powers of attorney that are valid at the same time.
If the principal is able to execute a new power of attor-
ney, then any authority or restrictions contained in the
prior power of attorney can be added to the new one in
addition to any new changes.

When executing a new power of attorney, the prin-
cipal should be sure to revoke his or her prior general
power of attorney, especially if the principal wishes to
change agents or change the scope of authority granted
to an agent. Although this can be done at any time, it is
advisable to do it simultaneously with the execution of
the new power of attorney. This is not only the easiest
method, but it can help avoid potential problems. For
example, if the prior power of attorney is revoked be-
fore the new one is executed, there will be a period of
time in which there is no valid power of attorney. If the
principal became incapacitated during that period so
that execution of a new power of attorney was not pos-
sible, the principal would have no agent to take care of
his or her financial affairs and a guardian would need
to be appointed. In contrast, if a new power of attorney
is executed before the prior one is revoked, there will
be a period of time in which there are two separate,
and potentially conflicting, valid powers of attorney,
which could lead to more problems. However, as a
result of the change in the law and use of the current
statutory short form power of attorney, the execution of
a new general power of attorney will not automatically
revoke any and all prior general powers of attorney.

In order to revoke a prior general power of attor-
ney using the statutory short form, the statutory short
form power of attorney must be modified. The law al-

lows certain modifications to the statutory short form
without disqualifying it from being a valid statutory
short form power of attorney.® These modifications,
which are optional, must be stated in subsection (g)

of the current statutory short form power of attorney.
More specifically, the principal can include a modifica-
tion which revokes one or more powers of attorney
previously executed by the principal.”

A modification should be added to subsection (g)
of the statutory short form power of attorney, which
provides that all New York general powers of attorney,
including all New York statutory short form powers
of attorney, are revoked by the execution of the new
power of attorney. Sample language for this modifica-
tion is as follows:

My execution of this Power of Attor-
ney shall revoke any and all general
powers of attorney, including any and
all New York Statutory Short Form
Powers of Attorney, previously ex-
ecuted by me in accordance with the
laws of, and for use in, the State of
New York. If I have executed a general
power of attorney in accordance with
the laws of another state or jurisdiction
other than the State of New York, then
such power of attorney shall not be
revoked by my execution of this Power
of Attorney, unless I state otherwise in
this “Modifications” section.

The distinction between New York powers of attorney
and powers of attorney for other states is important.
For example, a principal who spends a significant
amount of time in New York and Florida and has assets
in both states may want to execute a New York power
of attorney for use in New York and a Florida power of
attorney for use in Florida. Although a valid power of
attorney duly executed in one state may be accepted as
valid in another state ® the practical use of such power
of attorney may be limited and there may be added
difficulty and expense in using it. Unless the principal
is also executing a new power of attorney for the other
state at the time he or she executes a new power of at-
torney for New York, the principal may not want to
revoke the prior general power of attorney for the other
state.

Even if a proper modification is included so that
the execution of a new power of attorney serves to re-
voke a prior power of attorney, the principal must still
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give written notice of the revocation to the agent under
the prior power of attorney.? Since a principal who has
just revoked a prior agent’s authority may not want to
provide the prior agent with a copy of the new power
of attorney, a separate writing signed and dated by the
principal should be given to the prior agent as notice of
the revocation. This could be a formal revocation docu-
ment or simply a letter from the principal to the prior
agent. It is important to provide the prior agent with
notice of the revocation as soon as possible because ter-
mination of an agent’s authority or of the power of at-
torney is not effective as to the agent until the agent has
received a revocation.!? If the prior power of attorney
was recorded in the office of any county clerk, then the
revocation must also be recorded in the same office.!!

Notice of the revocation of the prior power of at-
torney should also be given to all third parties, includ-
ing financial institutions, who have received a copy of
the prior power of attorney or who hold assets of the
principal.!? It is important that such notice be given
as soon as possible because termination of an agent’s
authority or of the power of attorney is not effective as
to any third party who has not received actual notice of
the termination and acts in good faith under the power
of attorney.'?

Another advantage of revoking all prior powers of
attorney in the new power of attorney is that all third
parties who receive a copy of the new power of attor-
ney will have notice that any and all prior powers of
attorney have been revoked and are no longer valid.
Therefore, no separate written notice is necessary.
However, it is still advisable to provide separate notice
or at least highlight in a cover letter accompanying the
copy of the new power of attorney that all prior powers
of attorney have been revoked.

If a prior general power of attorney is not revoked
upon execution of a new general power of attorney,
then the prior general power of attorney, and the au-
thority of any agents designated therein, will remain
valid and both agents may act for the principal. In ad-
dition, if the agent under the prior general power of at-
torney is granted the same authority as the agent under
the new power of attorney, then each agent may act on
their own, with regard to such authority, without the
consent of the agent under the other power of attorney,
unless the principal specifically states otherwise in the
“Modifications” section in subsection (g) of the statu-
tory short form power of attorney.!*

A further issue concerning revocation of a prior
power of attorney may arise with regard to a power of
attorney that was previously executed by the principal
on or after September 1, 2009 but before September 12,
2010. The new power of attorney legislation enacted on
January 27, 2009,'®> which became effective on Septem-
ber 1, 2009,'¢ provided that the execution of any power

of attorney would revoke any and all prior powers of
attorney executed by the principal, unless the principal
expressly provided otherwise.!” At the time, for pur-
poses of the power of attorney legislation contained

in the General Obligations Law, a “power of attorney”
included any “written document by which a principal
with capacity designates an agent to act on his or her
behalf.”!® As a result, unless the principal expressly
provided otherwise in the document, the execution of
a general power of attorney would serve to revoke any
and all limited or specific purpose powers of attorney,
including, for example, a stock power of attorney, bank
power of attorney, or government power of attorney. In
addition, the execution of a limited or specific purpose
power of attorney would serve to revoke the princi-
pal’s general power of attorney, unless the principal
expressly provided otherwise.

In response to this problem, amended power of
attorney legislation was enacted on August 13, 2010.%
The amendment, which represents the current law,
reversed the prior legislation as it related to revoca-
tion of prior powers of attorney, by providing that the
execution of a power of attorney shall not revoke any
power of attorney previously executed by the princi-
pal.?’ In addition, certain limited powers of attorney
were excluded from the definition of “power of attor-
ney” for purposes of the power of attorney legislation
contained in the General Obligations Law.?! While
this new legislation became effective on September 12,
2010, it is deemed to have been in full force and effect
on and after September 1, 2009.22 The correction to the
law and its retroactive effect would seem to solve this
revocation issue for powers of attorney executed on or
after September 1, 2009 but before September 12, 2010,
where those powers of attorney made no modification
relating to the revocation of prior powers of attorney.

However, for those powers of attorney executed
on or after September 1, 2009 but before September
12, 2010 which did include a modification relating to
the revocation of prior powers of attorney, there may
still be an issue which needs to be addressed if and
when the principal wishes to execute a new power of
attorney. For example, before the amended legislation,
many drafters of general powers of attorney included
a modification therein which attempted to prevent that
general power of attorney from being automatically,
and unintentionally, revoked by the principal’s subse-
quent execution of a limited or specific purpose power
of attorney. An example of the language which some
drafters used for this modification is as follows:

This Power of Attorney shall not be re-
voked by any subsequent Power of At-
torney I may execute, unless such sub-
sequent Power of Attorney specifically
provides that it revokes this Power of
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Attorney by referring to the date of my
execution of this document.

The rationale for using such a modification is that a
principal executing a limited or specific purpose power
of attorney would not intentionally include reference
to the prior general power of attorney; therefore, such
execution would not serve to automatically revoke the
general power of attorney.?® The problem that remains
now is that inclusion of this modification in the prior
general power of attorney may cause such power of
attorney to remain valid after the new power of attor-
ney is executed, even where the new power of attorney
contains a modification which revokes any and all
prior powers of attorney.

An argument can be made that execution of the
new power of attorney does not revoke the prior modi-
fied general power of attorney because the new power
of attorney does not specifically reference the prior
power of attorney by the date of its execution. Since
the current default law provides that the execution of a
power of attorney will not revoke any prior powers of
attorney?* and the terms of the prior modified power
of attorney govern that document, it could be argued
that the modification in the new power of attorney,
which attempts to generally revoke all prior powers of
attorney, is not sufficient to revoke the prior modified
general power of attorney. If that argument is success-
ful, another modification would need to be included
in the new power of attorney which specifically refer-
ences the prior modified power of attorney by its date
of execution and provides that such power of attorney
is specifically revoked.

In conclusion, a drafter of a New York statutory
short form power of attorney should always be sure to
include a modification which revokes the principal’s
prior New York general powers of attorney. In addi-
tion, if the principal executed a general power of at-
torney on or after September 1, 2009 but before Septem-
ber 12, 2010, the drafter should obtain a copy of that
document to ascertain whether any modifications were
included therein. If the prior general power of attorney
contains a modification which requires a specific refer-
ence to such document in order to revoke it, then the
drafter should be sure to include an additional modi-
fication in the new general power of attorney which
specifically references and revokes the prior modified
general power of attorney.
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effective on September 12, 2010 but is deemed to have been in
full force and effect on and after September 1, 2009. 2010 N.Y.
Laws 340 § 31.

4. GOL§5-1508(1) (Consol. 2011).

Unless the principal provides otherwise in the power of
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16. 2008 N.Y. Laws 644 § 21, amended by 2009 N.Y. Laws 4 § 1.
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21. 2010 N.Y. Laws 340 §§ 2, 6. GOL §§ 5-1501(1) and (2)(j); 5-1501C
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22. 2010 N.Y. Laws 340 § 31.
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of attorney unless the principal expressly provides otherwise
therein. Since a subsequent limited or specific purpose power
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general power of attorney is not revoked, it could be argued
that the modification in the prior general power of attorney has
no effect at all. This issue, however, is moot with the amended
legislation enacted on August 13, 2010, which is deemed to
have been in full force and effect on September 1, 2009, since
the execution of a subsequent power of attorney would not
revoke any prior powers of attorney unless expressly provided
therein.

© ® N

24.  GOL§ 5-1511(6) (Consol. 2011).

Mr. McSherry is an associate attorney and Certi-
fied Public Accountant at DeLaney & O’Connor, LLP
in Syracuse, NY, where he works primarily in the
fields of trusts and estates, elder law, and tax law.
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Contemptible: Enforcing Money Judgments

in Surrogate’s Court
By Gary E. Bashian

“JUDGE: Are you trying to show contempt for this court?
MAE WEST: 1 was doin” my best to hide it.”

Litigation in New York is undeniably on the rise.
Market volatility, unemployment, ever increasing medi-
cal, health care, and living costs, the reasons for this ex-
plosion in litigated matters of all kinds are innumerable.
The confluence of political, economic, and social turmoil
that has made headlines across the globe over the past
several years, and has been felt especially hard here in
New York, has prompted a downward pressure that has
undeniably fueled this litigation boom.

These same underlying factors that have led to this
surge in litigation generally have also directly impacted
a growth in estate litigation. The noticeable increase in
contested accounting proceedings, and even discovery/
turnover proceedings, is forcing many trusts and estates
practitioners to cope with a problem more regularly
encountered by civil litigators in other areas of practice:
Judgment Enforcement.

Ordinarily, a favorable Order, or final Judgment, on
an issue that directs an opposing party to pay money is
considered to be a victory by counsel and client alike.
However, they can find themselves “clutching defeat
from the jaws of victory” where they are forced to deal
with an opposing party who simply refuses to remit the
funds, documents, goods etc. as directed by the Court.
Increasingly, if not unsurprisingly, this is a situation
many of us are facing.

The problem here is obvious: how is a party who
has no compunction about flouting the authority of the
Court forced to comply with what amounts to be little
more than a piece of paper telling him or her what to do
with a raised seal and signature?

Enforcement of Judgments is governed by New
York Civil Practice Law and Rules (“CPLR") Articles
51 and 52. Consisting of over 40 subsections, almost all
are characterized by a deeply technical tone even for
the CPLR, the denseness of the language itself serving
almost as a warning about the practical difficulties of
utilizing their provisions.

Generally speaking, enforcement falls into one of
two categories: Execution or Contempt. Overwhelming-
ly, executing a judgment is a complex, costly, and time
consuming endeavor that may ultimately fail in compel-
ling payment if the judgment debtor has effectively hid-
den assets and/or income.

However, enforcement by way of Contempt, though
rarely granting immediate relief, in my experience
remains the most practical and effective enforcement
mechanism to compel payment.

— Mae West

By no means can it be implied that moving for, and
actually having a party held in Contempt, is an easy
task. On the contrary, it is a highly technical and formal-
ized application to the Court whose procedural require-
ments must be followed to the letter if due process is to
be satisfied, and the application granted.

Though CPLR Articles 51 and 52, working in con-
junction with Judiciary Law article 19, authorize the
Courts generally to exercise Contempt powers, Article
6 of the Surrogate’s Court Procedure Act (“SCPA”) gov-
erns Contempt proceedings in the Surrogate’s Courts,
specifically SCPA 606 and 607 in conjunction with Judi-
ciary Law Article 19.

With the dual powers of fine and imprisonment, en-
forcement by Contempt is very much a coercive tool for
compelling payment, but as indicated above, one that is
very technical, if not arcane.

It is important to note that only the violation of an
Order or a Judgment can lead to the finding of Con-
tempt, meaning one must first Settle and later Enter a
Decision with the Court where compliance has not oc-
curred.!

Initially, the Petitioner must, via in-hand personal
service, serve a certified copy of the Order or Judgment
upon the Contemnor.? Substituted service is not suffi-
cient, a requirement that invites obvious practical prob-
lems as a party who refuses to comply with the directive
of the Courts will undoubtedly have no issues about
evading service at every opportunity.

Subsequent to service of the Certified Order or Judg-
ment, if the judgment debtor still has not complied with
the Order or Judgment, which he or she probably has
not, the application to hold the individual in Contempt
must be brought before the Court by an Order to Show
Cause. Notably, the Order to Show Cause must include,
in at least an 8-point bold font, the language: “WARN-
ING: YOUR FAILURE TO APPEAR IN COURT MAY
RESULT IN YOUR IMMEDIATE ARREST AND IM-
PRISONMENT FOR CONTEMPT OF COURT” in order
to even be considered by the Court.3 Additionally, the
face of the Order must also include the language: “The
purpose of this hearing is to punish you for a Contempt
of Court. Such punishment may consist of fine or im-
prisonment, or both, according to law.”

In many cases, the Petitioner is forced to seek en-
forcement by Execution before moving for Contempt.
However, where the Contemnor is a fiduciary of an Es-

NYSBA Trusts and Estates Law Section Newsletter | Summer 2013 | Vol. 46 | No. 2 15



tate, and the violation relates to an Order or Judgment
germane to the Estate, the requirement for the Petitioner
to first attempt Execution can be waived by the Surro-
gate.? Be sure to request this waiver in the underlying
Affirmation and/or Affidavit in support of the applica-
tion itself. Although the Court may grant such a waiver
sua sponte, showing that Execution will prove futile, inef-
fective, and be an overall waste of judicial resources, it

is an important point to draw to the Court’s attention at
this juncture.

The Petition itself must be made by a person inter-
ested, and the Order or Judgment at issue must direct
the payment of a sum of money, or the performance of
any act. The Petition itself must establish:

1. Alawful Order or Judgment of the Court has
been issued, is in effect, and contains an unequiv-
ocal mandate to pay monies;

2. One of the grounds prescribed in the SCPA 606;

That the actions of the Contemnor have been
calculated to, or actually defeated, impaired, im-
peded, or prejudiced the rights or remedies of the
other side;®

4. That a certified copy of the has been personally
served on the contemnor;

5. That the contemnor has refused or willfully ne-
glected to obey such order or decree;® and

6. Praying that the contemnor be directed to show
cause why he should not be punished for con-
tempt.”

Most of these elements can be proven with relative
ease assuming that compliance with the Order of Judg-
ment has not been met, and harm has been suffered as a
result.

Not surprisingly, the third element of Petitioner’s
burden can be the hardest to establish. Though a bare
refusal to comply with the Court’s directive can be easily
shown, often the Court will require a showing of willful
neglect before granting a final Order of Contempt—
which will in turn lead to fine and/or imprisonment.
Presumably, the application of this higher burden on Pe-
titioner is used in order to ensure that all constitutional
considerations are met. After all, deprivation of liberty
and/or property is not something to be taken lightly by
either the Court, or by the Contemnor. By requiring a
showing, and making a finding, of willfulness, the Court
inoculates itself against claims of error and abuse of dis-
cretion which would undoubtedly be raised on appeal.
Commonly, in the absence of direct evidence otherwise,
a hearing will be scheduled by the Court to determine if
the Contemnor’s violation of the Order or Judgment has
been willful.

To my knowledge, a definition of willfulness, or a
bright line test to determine that the Contemnor acted
willfully in refusing to comply with the Order of Judg-
ment at issue, has not been articulated completely by

case law. It does not appear that a strict definition, cir-
cumstantial presumption, or allowable inference exists
that can guide a Petitioner in the task of establishing
Contemnor’s willfulness.

However, an argument of willfulness will be but-
tressed by proof that the Contemnor made no serious ef-
fort to comply with the Order or Judgment of the Court
until the commencement of the contempt proceeding;®
proof that is often easy to establish. Moreover, the opera-
tive case law describing what specifically constitutes the
willful refusal/neglect to pay monies can be distilled to
the basic rule that: Knowledge of the Order or Judgment
(established by in-hand service) + the failure to comply
with the directives of the Order of Judgment = willful-
ness.” Although this test may not be the most elegant
of interpretations, it concisely summarizes the Court’s
approach to determining the extent of a Contemnor’s
willingness.

The level of willfulness in a Contemnor’s refusal to
comply with a directive of the Court is also an important
point in and of itself, as it determines whether Contem-
nor is to be held in either Civil or Criminal Contempt
for the violation. Civil or Criminal Contempt can be
found from the same violation of the Court’s directive,
willfulness having to be found with reasonable certainty
to find Civil Contempt, and beyond a reasonable doubt
for Criminal Contempt.!” The distinction between Civil
and Criminal Contempt is important not only because it
determines the burden of proof on Petitioner for estab-
lishing willfulness, but because each is utilized for a dif-
ferent purpose. Civil Contempt is used as a coercive tool
to force a Contemnor into compliance with the directive
of the Court, designed to compensate the injured party
for the loss caused.!! Alternatively, Criminal Contempt is
a punitive measure taken against a Contemnor to punish
and deter disobedience of Judicial mandates.'? This dis-
tinction is important not only on academic grounds, but
because one can move for concurrent penalties for both
Civil and Criminal Contempt. Furthermore, a finding of
Civil vs. Criminal Contempt will determine the length
of time that the Contemnor can be incarcerated. Oddly,
the period of confinement for Criminal Contempt is less
than that for Civil Contempt. Criminal Contempt ordi-
narily carries with it a maximum confinement of thirty
days.!® Alternatively, a Contemnor found to be in Civil
Contempt for the omission to perform a duty or act can
be confined indefinitely, as his or her release if condi-
tioned on his or her compliance; a Civil Contempt based
on a failure to pay a fine of $500 or less carrying with it a
maximum sentence of three months, and for a fine above
$500 a maximum sentence of six months.!*

The second, and sometimes overlooked, power of
the Court when finding a party in contempt is that of a
fine.’® The power of the fine should not be discounted;
an economic levy, either coupled with or separate from
confinement, can prove very effective. The power of the
fine is most notable where the Court allows for a pen-
alty in the amount of the uncollected money judgment
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itself.’® In lieu of the proving actual losses, the statutory
fine imposed is set at $250.17

Given that the potential periods of incarceration are
significant, the Judiciary Law provides several defenses
that can be argued to avoid imprisonment.!® The most
common defenses made being 1) an inability to pay, and
2) the inability to endure confinement—usually based
upon medical grounds. Predictably, the burden is on the
Contemnor to prove either a financial inability, or any
defense of sickness. Conclusory statements, allegations,
and claims of insolvency unsupported by documentary
and independent and verifiable sworn proof will not be
sufficient to establish these defenses; i.e., financial re-
cords, tax records, sworn doctor affidavits, etc. are need-
ed to meet this burden.!” Importantly, the Contemnor’s
inability to pay cannot be caused by his or her own mis-
conduct,? such as a series of fraudulent transfers,?! or
as is often the case, involving an errant Executor, where
the funds of the Estate have been misapplied and their
misappropriation forms the substance of the Judgment
itself.? Clearly, the Court is cognizant of the lengths that
judgment debtors will go to avoid paying their creditors,
and the fact that they have little hesitation perpetrating a
fraud upon the Court.

If and when the Order to Show Cause is Ordered
by the Court, the initial return date will usually be un-
eventful. However, the Order itself must be served upon
the Contemnor no less than ten days prior to the initial
hearing, and no more than thirty days prior to the initial
hearing.?

Thereafter, the Court will issue a Decision regard-
ing the application. Usually, but dependent on the cir-
cumstances and level of culpability of the Contemnor, a
second hearing will be scheduled on the Court calendar.
At this second hearing, the Court will resolve any issues
not determined in the Decision, address any questions
it may have regarding the willfulness of the Contemnor,
and prepare to issue a Final Order of Contempt if war-
ranted. Again, depending on the circumstances of the
case, the Court will offer the Contemnor one final time
period to cure the Contempt by providing a final limited
window for compliance to be made. If the Contemnor
fails to comply by the end of the period laid out in the
Final Order of Contempt, depending on the terms of
the Order itself, the fine will be levied, and a warrant of
commitment will be issued.

To enforce the warrant, it must be delivered to a
sheriff or local law enforcement so that they can then ar-
rest the Contemnor. Each county has its own procedure
and fee schedule for this process. The NYC.gov web-
site?® has a description of this process for the boroughs
in New York City; other counties in the metropolitan
area should be contact directly to ensure compliance
with their own unique requirements.

If the Court agrees with the Petitioner and the facts
support a finding of Contempt, a warrant of commit-
ment is issued, and if the Contemnor is incarcerated,

monies that were previously claimed to be unavailable
often appear and are remitted in order to avoid further
incarceration—especially in the cases where the Contem-
nor’s release is entirely predicated on compliance with
the Court’s directives.
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Who's Your Expert?

The Trial Expert v. The Litigation Consultant

By Hillary A. Frommer

To most lawyers and clients, the “expert” is the
individual who persuades a jury of a party’s position
with his or her superior knowledge and stature in the
professional community, be it in medicine, engineering,
accounting, or any other technical area. That is not the
only role of an expert. There are two types of experts
in litigation: the trial expert and the litigation consul-
tant. The trial expert is, by virtue of his or her educa-
tion, training, skill or experience, believed to have
proficiency and specialized knowledge in a particular
subject beyond that of an average person. Utilized by
both sides to advocate their respective positions, the
trial expert prepares a written report and testifies at
trial. The litigation consultant, on the other hand, does
not issue a report or testify at trial. Rather, the consul-
tant provides advisory services to the lawyer and helps
prepare a case for trial. Defined as “an adjunct to the
lawyer’s strategic thought process,”! the litigation con-
sultant assists in the litigation from its earliest stages by
identifying important facts and issues, or the strengths
and weaknesses of the case.

The distinction between the two types of experts
is critical for purposes of pre-trial discovery. In both
the state and federal courts, discovery is generally
permitted of the trial expert only. In state court, expert
discovery is governed by CPLR 3101(d)(1), which man-
dates disclosure of: (1) the name of the expert the party
intends to call at trial; (2) the subject matter “in reason-
able detail” on which the expert is expected to testify;
(3) the substance of the expert’s facts and opinions;
and (4) the expert’s qualifications. On its face, CPLR
3101(d)(1) does not apply to the litigation consultant
who does not testify at trial. However, the consultant is
not always (or automatically) immune from discovery.
CPLR 3101(d)(2) allows for discovery concerning the
litigation consultant in certain, narrow circumstances,
stating:

Subiject to the provisions in paragraph
one of this subdivision, materials
otherwise discoverable under subdivi-
sion (a) of this section and prepared in
anticipation of litigation or for trial by
or for another party, or by or for that
party’s representative (including...
consultant) may be obtained only
upon a showing that the party seeking
discovery has substantial need of the
materials in the preparation of the case
and is unable without undue hardship

to obtain the substantial equivalent of
the materials by other means.

Because the materials are disclosed under CPLR
3101(d)(2) only pursuant to a court order, the statute
instructs the court ordering the disclosure to “protect
against the disclosure of the mental impressions, con-
clusions or legal theories of the representative concern-
ing the litigation.”

The Federal Rules of Civil Procedure similarly limit
discovery to the trial expert. Rule 26(b)(3)(A) exempts
from discovery “documents and tangible things that
are prepared in anticipation of litigation or for trial by
or for another party or its representative (including the
other party’s...consultant...)” unless: (1) the materials
are otherwise discoverable under FRCP 26(b)(1), the
general rule addressing the scope and limits of discov-
ery; or (2) the requesting party demonstrates a substan-
tial need for them to prepare its case, and cannot obtain
their substantial equivalent without undue hardship.?
If a court orders discovery of a litigation consultant’s
materials then, under Rule 26(b)(3)(B), it must “protect
against disclosure of the mental impressions, conclu-
sions, opinions, or legal theories” of that consultant.

Discovery disputes frequently arise when parties
seek documents prepared by or sent to a litigation con-
sultant, as such materials are rarely produced without
opposition. In those circumstances, courts engage in
a fact-based inquiry to determine whether a litiga-
tion consultant’s materials are in fact discoverable
under the applicable rules. Indeed, CPLR 3101(d)(2)
and FRCP 26(b)(3) raise numerous factual questions:
Was the litigation consultant’s work product prepared
solely in anticipation of litigation or for trial? Do the
materials sought contain the litigation consultant’s
mental impressions, conclusions or any legal theories?
Is the requesting party’s need for that material substan-
tial? Can the requesting party obtain substantially the
same information from other sources? What constitutes
undue hardship?

For example, in Oakwood Realty Corp. v. HRH Con-
str. Corp., the Appellate Division affirmed the trial
court’s decision ordering the plaintiff to return a report
prepared by the defendant’s litigation consultant, upon
finding that it had been prepared in anticipation of
litigation and thus was exempt from disclosure under
CPLR 3101(d)(2). Similarly, in Skolnick v. Skolnick,® the
respondent was alleged to have forged certain checks
that were the subject of that turnover proceeding.
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The respondent sought to obtain documents that the
petitioner had provided to a handwriting expert, and
communications between petitioner’s counsel and the
handwriting expert. The court denied that discovery,
concluding that the handwriting expert was retained
as a litigation consultant and the subject materials were
prepared in anticipation of litigation. In Christie’s, Inc.

v. Zirinsky,* the plaintiff sought from the defendants’
engineer, who had been the defendants’ “long-time
consultant,” certain letters between the defendants, de-
fense counsel, and the engineer. The defendants argued
that the materials were immune from discovery be-
cause the engineer was a non-testifying litigation con-
sultant. The court found, however, that merely naming
the engineer as a litigation consultant did not automati-
cally render the materials immune from discovery. The
court also stated that the fact that letters between the
engineer and the defendants were routed to the defen-
dants’ counsel did not protect them from discovery,
because the documents must be prepared “primarily if
not solely for litigation” for such immunity to attach.>
Importantly, the court ordered an in camera inspection
of the documents at issue—and the documents were
thus potentially exposed to the plaintiff—because it
could not determine, on the record before it, whether
the letters had been prepared in anticipation of litiga-
tion.

So now the question becomes, can one expert wear
both hats in the same litigation? Technically, yes. Nei-
ther the state nor federal rules prohibit a party from re-
taining a consultant to help prepare a case for trial and
then designating that same individual as a trial expert.
But beware: by engaging the same expert as consultant
and trial witness, a party runs the risk that information
provided to the consultant, which is generally not sub-
ject to disclosure under CPLR 3101(d)(1) or FRCP 26(b)
(3)(A), may become discoverable.

For example, materials an expert obtains while
acting as a consultant may become discoverable if the
expert then relies on them in forming the opinions to
which he will testify at trial. This is precisely what oc-
curred in Semi-tech Litigation LLC v. Bankers Trust Co.®
The plaintiff retained an expert as a litigation consul-
tant and subsequently designated him as a trial wit-
ness. During discovery, the plaintiff refused to produce
documents that it had provided to the expert while the
expert was acting in his consultant capacity and before
he was designated as a trial witness, but which the ex-
pert relied on in forming his opinions. The plaintiff’s
counsel also prohibited the expert from answering
questions at his deposition about communications he
had with the plaintiff during that “consultant” pe-
riod, even though the expert testified that he relied on
those very communications in forming his opinions.
Pursuant to FRCP 26(a)(2), an adverse party may ques-
tion an expert on the data he considered in forming

his expressed opinions. The court therefore ordered
the plaintiff to produce all documents the expert con-
sidered in forming his opinions, regardless of when
the expert obtained them, and ordered the expert to
answer all questions at his deposition concerning that
same subject matter.

A similar situation arose in Beller v. William Penn
Life Ins. Co.” The defendant retained one accountant
as both a litigation consultant and testifying witness.
During the accountant’s deposition, agreed to by the
parties notwithstanding CPLR 3101(d)(1)(B), the ex-
pert was instructed not to answer questions unless he
could do so without divulging his “thought process in
connection with the litigation.”® Unsurprisingly, the
accountant refused to answer questions about certain
communications he had with defense counsel on the
grounds that he could not distinguish between attor-
ney work-product and the mechanics of the assignment
itself. A discovery dispute ensued. However, in arguing
against the disclosure, the defendant did not attempt
to differentiate the accountant’s role as consultant from
that as trial witness.® The court noted that the defen-
dant made a “wise” decision and stated that it would
have rejected such an argument.'? Instead, the defen-
dant argued that the communications were immune
from discovery as attorney work-product (under CPLR
3101(c)), and as materials prepared in anticipation of
litigation (under CPLR 3101(d)). Because an expert’s
report must contain in reasonable detail the substance
of the facts and opinions of the expert’s expected tes-
timony and a summary of the grounds for each opin-
ion,!! the court determined that at a deposition, the
adversary may inquire into the information the expert
relied on in rendering the opinion. Examining the com-
munications at issue, the court found that the attorney
had indeed provided the expert with explanations
necessary for the accountant to complete his report, but
that parts of the conversations at issue could be pro-
tected from disclosure either as attorney work-product
or trial preparation materials because they may have
included the attorney’s mental impressions. Ultimately,
the court determined that the plaintiff was entitled to
learn from the defendant’s expert what was said to him
during conversations with the defense counsel which
the expert used as grounds for his opinion.

A party may also be required to disclose informa-
tion it provides to a consultant if a court concludes that
an expert realistically cannot segregate that material
from the information the expert obtains while acting as
a trial witness. American Steamship Owners Mut. Protec-
tion & Indemnity Assoc., Inc. v. Alcoa Steamship Co.'? is a
perfect example. There, the plaintiff retained an attor-
ney as a consultant and then subsequently designated
him as a rebuttal expert at trial. The defendant sought
production of a letter which the expert obtained while
acting in his consultant capacity. Although the expert
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neither prepared that letter nor reviewed it in forming
his opinion, the court ordered the plaintiff to produce
it because it was “unlikely that an expert can cast from
his mind knowledge relevant to the issue on which he
is asked to opine merely because he learned of it prior
to receiving the assignment.”!® The court appeared
keenly aware that the plaintiff placed itself in that
discovery situation by designating its litigation consul-
tant as a rebuttal witness, as it stated in a footnote, “of
course, the [plaintiff] could have avoided this result
by choosing an expert with whom it had no prior rela-
tionship and then being circumspect in choosing what
documents to provide for the expert’s review.”14

As the case law reveals, using one expert as a con-
sultant and trial witness in the same case may result in
the disclosure of communications between the attorney,
client, and expert which may otherwise be immune
from discovery. Before designating a consultant as a
trial witness, an attorney should consider whether such
disclosure, if court ordered, will impact the case, and to
what degree. Will a communication be exposed at trial?
If so, will it negatively alter the jury’s perception of
the expert witness or dilute the strength of the expert’s
opinion? One way to avoid both the disclosure and po-
tentially problematic results thereof, as noted in
American Steamship Owners, is to retain two distinct
experts. However, if there can be only one expert, at-
torneys and clients should be very careful what, when,
and how they communicate with the expert.
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expert as both a litigation consultant and trial witness, it is
crucial to clearly delineate when the expert’s role changes. One
way to accomplish this is with a clearly stated, dated retainer
letter. Courts often turn to the retainer letter to determine
whether an expert was functioning as litigation consultant or
trial expert (See id.; Delta Financial Corp. v. Morrison, 14 Misc. 3d
428,827 N.Y.S.2d 601 (Sup. Ct., Nassau Co. 1996).

10.  Id. at 352.

11.  CPLR 3101(d)(1).

12. 04 Civ. 4309 (S5.D.N.Y. 2006) (Francis, J).
13. Id.

14. Id.
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Does the Work Product Rule Fall Within the Probate

Exception?
By Anne C. Bederka

While the work product privilege has been the sub-
ject of abundant judicial scrutiny, there is surprisingly
little discussion of its role in probate proceedings and
whether CPLR 4503(b)’s probate exception requires
production not only of attorney-client communications
otherwise protected by CPLR 4503(a), but also of an at-
torney’s work product otherwise shielded from discov-
ery under CPLR 3101(c).

Consider the following example. Client seeks to
disinherit his son, make a gift to his grandson, and give
the majority of his estate to a nephew. The attorney rec-
ommends that the Client change all beneficiary desig-
nations on his accounts, transfer assets to a living trust,
and execute a pour-over will. His ideas are embodied
in an internal memorandum, never shared with the
client, that sets forth: (i) the Client’s goals as relayed
to the attorney;, (ii) the attorney’s analysis of how to
protect the will and the executor from attack, including
giving the grandson a general rather than residuary
bequest and inserting a no-contest clause to deprive
the Client’s grandson of his inheritance in the event of
the son’s challenge, and (iii) specific instructions for
drafting. The attorney prepares all necessary forms and
drafts a trust and will together with a power of attor-
ney, health care proxy and living will.

After the Client’s death, the will is offered for
probate and the Client’s son seeks SCPA 1404 ex-
aminations. The son serves a broad demand for the
production of documents. The attorney asserts the
attorney-client and work product privileges to protect
his memorandum from disclosure, and the son moves
to compel production.

How will the court analyze the issue? Our courts
uniformly hold that the scope of disclosure in a will
contest is broad and encompasses any and all matters
that may form the basis of an objection.! Typically, an
objectant is entitled to the production of prior wills,
trusts created simultaneously with the propounded
will, decedent’s financial information, powers of at-
torney, health care proxies, living wills, and medical re-
cords. Is the Client’s son also entitled to the attorney’s
memorandum containing his legal analysis and conclu-
sions?

The attorney-client privilege in CPLR 4503(a)
shields from disclosure “confidential communications
made between attorney and client in the course of
professional employment” if the communications are
made “for the purpose of facilitating the rendition of
legal advice or services....”? Subdivision (b) of CPLR

4503 contains the “probate exception” to the attorney-
client privilege. It provides that in a probate proceed-
ing, a proponent shall disclose all information related
“to the preparation, execution or revocation of any
will or other relevant instrument” unless the informa-
tion would disgrace the memory of the decedent. The
exception is premised upon the assumption that the
confidentiality once important to the promotion of the
attorney-client relationship should become secondary,
upon a client’s death, to determining his true testa-
mentary intent. In other words, the probate exception
assumes that “the decedent would expect the seal of
confidentiality to be lifted in the interests of resolving
disputes over his will.”?

The work product privilege, in contrast, applies to
shield from disclosure documents reflecting an attor-
ney’s analysis, impressions, opinions, theories, strate-
gies, and conclusions concerning a legal matter.* For
the work product privilege to attach, documents must
have been prepared by a lawyer using skills particular
to his profession, such as legal reasoning, research and
drafting, and strategic planning. In other words, work
product encompasses “materials which are uniquely
the product of an attorney’s learning and professional
skills.”® Public policy dictates that the work product
privilege be narrowly construed.® In our example, the
attorney has the burden of establishing” that the memo-
randum—reflecting his analysis and legal conclusions
on the best way to effect the Client’s wishes—is pro-
tected from disclosure as work product. Will his claim
of work product privilege survive the probate excep-
tion embodied in CPLR 4503(b)?

Interestingly, CPLR 4503(b) does not by its terms
limit application of the probate exception to the at-
torney-client privilege. There is nothing in the statute
that distinguishes between information embedded
in documents reflecting attorney-client communica-
tions, on the one hand, and documents containing an
attorney’s analysis, on the other. While the exception
makes explicit reference to the attorney-client privilege
insofar as it prohibits disclosure of communications
privileged under subdivision (a) that would tend to dis-
grace the decedent’s memory, this reference does not
necessarily mean that the statute’s reach is limited to
attorney-client communications; it may instead reflect
the legislature’s recognition that facts disgracing a cli-
ent’s memory will be derived from a client’s privileged
communications with his counsel.

Nevertheless, the probate exception’s location in
a subparagraph of New York’s statute codifying the
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attorney-client privilege—CPLR 4503—would suggest
that its application is limited to otherwise privileged
communications between attorney and client. Fur-
thermore, courts and commentators have traditionally
characterized CPLR 4503(b) as an exception only to the
attorney-client privilege.® While the legislative history
of CPLR 4503 does not expressly rule out the applica-
tion of subsection [b] to work product, neither does

it invite application. One court recently concluded,
however, that CPLR 4503(b) applies to compel disclo-
sure both of documents otherwise protected by the
attorney-client privilege and of documents otherwise
protected by the work product privilege.” The court
did not discuss its rationale, but a good starting point
in analyzing the issue is a comparison of the respective
policies underlying each privilege with the objective of
the probate exception.?

The attorney-client privilege “exists to ensure that
one seeking legal advice will be able to confide fully
and freely in his attorney, secure in the knowledge that
his confidences will not later be exposed to public view
to his legal detriment.”!! The purpose of the attorney-
client privilege is thus to allow the free flow of infor-
mation so that the lawyer may give and the client may
obtain legal advice. The policy behind work product, in
contrast, is to give lawyers freedom to identify relevant
facts, develop legal theories or frameworks, and adopt
an appropriate legal approach without undue interfer-
ence or fear of memorializing the analytical process. As
the U.S. Supreme Court in Hickman v. Taylor'? observed,
the practice of the law requires “a certain degree of
privacy, free from unnecessary intrusion by opposing
parties and their counsel.... [Otherwise,] much of what
is now put down in writing would remain unwritten.”
Reduced to its simplest form, work product privilege
provides an assurance of privacy which allows lawyers
to commit their thoughts—so long as they are “legal”
in nature—to writing.

Not surprisingly, the person most desirous of main-
taining the confidentiality of attorney-generated work
product may be the deceased client’s attorney. And yet
the Court of Appeals has held it is the client, not the at-
torney, to whom work product belongs.'® Thus, it is the
client’s privilege to waive, with narrow exceptions.

Compounding the problem, the protections afford-
ed by the privileges are distinct; waiver of one does not
automatically result in waiver of the other. As the court
in In re Pretino'* observed, “[w]ork product is a sepa-
rate and distinct source of immunity from the attorney-
client privilege and waiver of the attorney-client privi-
lege does not necessarily result in waiver of the protec-
tion afforded under the work product category.”!® In a
will contest, however, it may ultimately be a distinction
without a difference.

Indeed, it would be illogical to assume that a cli-
ent deemed to want his otherwise privileged estate-

planning communications to be disclosed would at the
same time desire that his attorney’s analysis—in some
cases, in the very same documents—be protected from
disclosure on the alternate ground of work product
privilege. Logic dictates that in both instances, the cli-
ent could be expected to forgo claims of privilege to
obtain the post-death benefit of ensuring that his testa-
mentary wishes are effected. The deceased client’s rea-
sonable expectations therefore support the conclusion
that neither the attorney-client privilege nor the work
product privilege can shield from disclosure docu-
ments relating to the preparation and execution of a
will or other relevant instrument.

Even if CPLR 4503(b) is not sufficiently broad
to overcome the work product privilege in probate
proceedings, public policy may serve as an alternate
basis for doing so. As the court acknowledged in Priest
v. Hennessy, claims of privilege must yield to strong
public policy considerations.® If the legislature has
determined that the attorney-client privilege cannot
prevent disclosure of information relating to the prepa-
ration or execution of a will, there appears to be no
principled reason to allow the work product doctrine
to step in and eviscerate the legislature’s clear intention
to allow full disclosure. Our public policy favoring full
disclosure is particularly compelling where, as here,
work product may go to the heart of the dispute. In our
example, successive drafts of the propounded will and
trust and the attorney’s memorandum may directly
inform issues ranging from the client’s testamentary
intent to his participation in the will-drafting process to
his knowledge of the terms of the will, an essential ele-
ment of testamentary capacity. Those documents may
contain the attorney’s work product, but public policy
favoring full disclosure should require their produc-
tion.

Furthermore, case law would seem to support a
waiver by objectants, on the deceased testator’s be-
half, of the work product privilege. Concluding that
discerning a testator’s true intentions serves the best
interests of the estate, courts have authorized object-
ants to whom limited letters have issued to waive the
attorney-client privilege in the same manner as a per-
sonal representative.!” While no court appears to have
addressed a similar waiver by an objectant of the work
product privilege, the same consideration of truth-find-
ing may apply to allow a waiver.!8

Alegitimate concern with expanding the probate
exception to include work product, however, is that
some documents prepared by attorneys neither reflect
the substance of communications with their client nor
reveal information concerning the client’s capacity or
testamentary desires, but nevertheless could be charac-
terized as involving the preparation or execution of a
will or other relevant instrument. If the work product
privilege is lifted without qualification, the attorney
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might hesitate to engage in frank assessments or pre-
liminary analyses outside the client’s purview, affecting
his obligation to zealously represent the client.

Recognizing that some documents are intended
only for “internal law office review,” the Court of Ap-
peals has sought to address this issue by adopting a
limited sphere of attorney-generated materials the
disclosure of which should occur at the election of the
attorney only. Protected materials include “tentative,
preliminary impressions” of the legal and factual issues
designed to give “internal direction to facilitate perfor-
mance.”!? This exception could and should be adapted
for use in the probate context. To the extent that
attorney-generated documents were clearly intended
to be for attorneys’ eyes only and do not reflect any in-
formation exchanged between attorney and client, they
should generally remain protected from disclosure.
(Information concerning a client’s capacity to make a
will would, under this analysis, constitute information
conveyed from client to attorney and would therefore
be subject to disclosure.)

As a practical matter, this will usually mean that
relevant documents for which claims of both attorney-
client privilege and work product privilege are made—
such as the internal memorandum in this case—will
have to be produced, because assertion of the attorney-
client privilege signals that the documents cannot be
characterized as merely internal. Conversely, a memo-
randum from a partner to an associate explaining the
firm’s drafting preferences or a document reflecting
drafting corrections or guidance that has never been
shared with the client and is not the product of client
communications should not have to be produced even
though it relates to the preparation of the instrument in
question.

While there are no bright lines to guide attorneys
preparing an estate plan, it may be prudent to identify
the preparation of documents as work product at the
time services are rendered and to avoid combining the
attorney’s legal analysis and internal drafting instruc-
tions in any document that also reflects attorney-client
communications on the particulars of the client’s testa-
mentary desires. A court may not ultimately agree, but
the attorney has established a basis for his work prod-
uct privilege argument.
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ReCeENT NEw YORK STATE DEcIs
By Ira M. Bloom and William P. LaPiana

IONS

COURTS

Surrogate’s Court Does Not
Have Jurisdiction Over Dispute
Involving Totten Trust

The petitioner brought a
proceeding pursuant to SCPA
207 to have an agent under a
power of attorney restore mon-
ies to the beneficiaries of a
Totten trust. Petitioner alleged
that the agent had wrongfully
converted the monies three days

ko7
Ira M. Bloom

before the depositor’s death. The Surrogate granted
the requested relief and the agent appealed. The Ap-
pellate Division reversed, holding that the proceeding
involved living parties and in no way implicated the
estate of the deceased depositor. In addition, the court
held that SCPA 207, which gives the Surrogate court
jurisdiction over lifetime trusts, was not applicable
because the definition of lifetime trust in SCPA 103(31)
expressly excludes Totten trusts. Matter of O’Connell, 98
A.D.3d 673,951 N.Y.5.2d 28 (2d Dep’t 2012).

EMPLOYMENT BENEFITS

Surrogate’s Court May Determine Whether Pension
Benefits Governed by Federal Law are Part of
Deceased Employee’s Estate

Decedent’s administrator moved for summary

judgment that (1) the decedent and his ex-spouse were
divorced before the decedent died and (2) the dece-
dent’s ex-spouse was required to turn over to the estate
certain federal pension benefits even though she was
the named beneficiary. Surrogate granted summary
judgment in favor of the administrator.

The Surrogate first determined that the decedent

and his ex-spouse were divorced because the decedent
and his then spouse were granted a divorce in open
court some three months before decedent’s death. Al-
though the judgment of divorce was signed after the
decedent’s death, nunc pro tunc to the date of the grant
of the divorce, the decedent was deemed divorced at
the time of his death because the signing of the decree
of divorce was a ministerial act. Second, while under
the rules and regulations of the Federal Retirement
Thrift Investment Board the ex-spouse was entitled to
the decedent’s benefit accumulations because she was
the named beneficiary at the time of his death, the Sur-
rogate held that this determination was not binding

on the court because the Board
£ is not a court of law. Finally,
the separation and settlement
agreement entered into by the
decedent and his then spouse
contained an express waiver
by the decedent’s then spouse
of any interest in his pension
benefits. The administrator was
therefore entitled to an order
requiring the ex-spouse to turn
over the decedent’s pension
benefits to the decedent’s estate. Matter of Kelly, 36
Misc. 3d 736, 950 N.Y.S.2d 415 (Sur. Ct., Richmond Co.
2012).

William P. LaPiana

JOINT ACCOUNTS

Possibility of Ratification by Non-Withdrawing Party
Requires Resolution of Issues of Fact

The executor of decedent’s will brought a pro-
ceeding seeking recovery of the excess amount that
respondent withdrew from bank accounts during the
decedent’s lifetime. Specifically alleged was that prior
to the decedent’s death the respondent withdrew more
than his moiety from a joint money market account and
joint savings account held by respondent and decedent.
Surrogate Murphy denied the executor’s summary
judgment motion. The Appellate Division affirmed be-
cause the joint holder who made the withdrawal may
resist recovery by showing that the decedent had con-
sented to the withdrawal. The Surrogate was correct in
concluding that the proceeding presented issues of fact
bearing on whether or not the decedent had consented,
which precluded summary judgment on the issue. Mat-
ter of Civiletto, 101 A.D.3d 1585, 956 N.Y.S5.2d 713 (4th
Dep’t 2012).

TRUSTS

General Charitable Intent to Benefit an Operating
Hospital Justifies Application of Cy Pres

The wills and revocable trust of three decedents in-
volved in this cy pres proceeding all made dispositions
to the same hospital by name, either outright or as the
remainder beneficiary of charitable remainder trusts.
In all cases the hospital was one of several charitable
beneficiaries. Before the death of each of the decedents
the hospital ceased to exist as an operating hospital; all
of its assets were transferred to another hospital in the
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same city. The hospital’s Foundation continues to exist,
however, with plans to provide information, programs
and special events promoting the health of the commu-
nity “in a manner consistent with the convictions and
teachings” of the church with which the hospital had
been affiliated.

The fiduciaries of the wills and trusts petitioned the
Surrogate’s Court to apply cy pres, as codified in EPTL
8-1.1, to the various dispositions. After the completion
of the discovery the named hospital’s Foundation and
the successor hospital both moved for summary judg-
ment. The Foundation argued that it should receive
the charitable gifts because the elements for cy pres had
not been met. The successor hospital argued that the
court should exercise its cy pres authority in its favor.
Surrogate Versaci granted the successor hospital’s mo-
tion, finding that the instruments evidenced the general
charitable intent of the decedents, putting particular
emphasis on the lack of personal relationships between
the decedents on one hand and the named hospital on
the other, and the multiple charitable gifts in all of the
instruments. Finally, in a discussion citing and discuss-
ing several precedents dealing with gifts to hospitals by
name and cy pres, the court found that the named hos-
pital’s ceasing to operate as a hospital was a sufficient
change in circumstances to justify the exercise of cy pres
to give make the successor hospital the beneficiary of
all of the dispositions. Matter of Trustco Bank, 37 Misc.
3d 1045, 954 N.Y.S.2d 411 (Sur. Ct., Schenectady Co.
2012).

WILLS
Ambiguity Warrants Admission of Extrinsic Evidence

Decedent’s will devised his residence “and the plot
of land appurtenant thereto” to the woman with whom
he lived. The probate estate included the residence
which sat on a lot measuring 120 feet by 300 feet, ad-
jacent to which was an 88 acre parcel of farmland also
owned by the decedent. Decedent’s daughters began a
construction proceeding and argued that the gift was
limited to the lot on which the house sat; the beneficia-
ry of gift moved for summary judgment. The Surrogate

granted the motion, ruling that the language of the gift
unambiguously included the farmland. The Appellate
Division reversed, finding that the will was ambiguous
because neither the definition of the word “appurte-
nant” nor the other terms of the will clarified the dece-
dent’s intent. As a result, because proper construction
required extrinsic evidence, the case was remanded.
Matter of Phillips, 101 A.D.3d 1706, 957 N.Y.S5.2d 778 (4th
Dep’t 2012).

Demand that Bequests Be Paid with Interest Is Not
Equivalent to Demand for Payment of Bequests

Decedent’s will poured over the residuary estate

to the decedent’s lifetime trust, which provided for the
payment of cash to the decedent’s son and grandson, as
well as cash in a separate trust for another son. Almost
three years after decedent’s death, one of the sons indi-
vidually, as trustee of the trust and as guardian for the
grandson, moved pursuant to EPTL 11-1.5(d) to compel
the decedent’s executors to pay the bequests with inter-
est at the statutory rate of 6%. He alleged that his attor-
ney had received receipts and releases for the bequests
approximately 30 months after the decedent’s death, to
which the attorney responded with a letter demanding
that statutory interest be paid on the bequests.

Surrogate Reitz denied the motion and the Appel-
late Division affirmed, agreeing with the Surrogate that
the demand for the payment of interest was not a de-
mand for the payment of the bequests which must be
made in order to invoke application of the provisions
of EPTL 11-1.5. Matter of Abrams, 100 A.D.3d 746, 953
N.Y.S.2d 679 (2d Dep’t 2012).

Ira Mark Bloom is Justice David Josiah Brewer
Distinguished Professor of Law, Albany Law School.
William P. LaPiana is Rita and Joseph Solomon Pro-
fessor of Wills, Trusts and Estates, New York Law
School.
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New York State Surrogate’s and
Supreme Court Decisions

~

Case Notes—

By llene Sherwyn Cooper

J

Attesting Witness/Beneficiary

In an uncontested probate proceeding, the petition-
er requested a determination that the bequests under
Articles Fourth and Fifth of the propounded instru-
ment were unaffected by the fact that employees of the
beneficiaries were utilized as attesting witnesses.

Pursuant to the provisions of Article Fourth of his
Will, the Decedent bequeathed $150,000 to the Peconic
Landing Community Fund for the unrestricted use by
the Fund Directors. In Article Fifth of the instrument,
the Decedent bequeathed $100,000 to the Peconic Land-
ing Employees Appreciation Fund. All three witnesses
to the Will were employees of Peconic Landing at the
time of its execution.

In support of the relief requested, the petitioner
submitted documents to the Court, including, inter alia,
the Peconic Landing Resident Handbook, from which it
appeared that all three witnesses under the Will could
benefit from the beneficial disposition to the Apprecia-
tion Fund. Accordingly, based upon the provisions of
EPTL 3-3.2, the Court held the bequest to the Fund was
void.

In re Altstedter, N.Y.L.]., Jan. 29, 2013, p. 29, col. 6 (Sur.
Ct., Suffolk Co.).

Attorney-Fiduciary

In an uncontested probate proceeding, the Sur-
rogate’s Court, Richmond County, considered whether
the disclosure requirements of SCPA 2307-a applied to
a non-domiciliary attorney-fiduciary, so as to preclude
him from receiving a full statutory commission. Specifi-
cally, the attorney-fiduciary prepared a will for an out-
of-state testator, who died a domiciliary of New York,
and never executed an affidavit in compliance with the
statute prior to death.

The record revealed that the attorney-draftsman
and the decedent knew each other for 43 years and had
a longstanding friendship. At the time the propounded
Will was executed in 1998, the decedent and the drafts-
man were both residents of New Jersey. However, three
months thereafter, the decedent relocated to Staten
Island, New York, where he remained until his death in
2012.

In addressing whether the requirements of SCPA
2307-a were applicable to the attorney-draftsman, the
court reviewed the provisions of the statute and the
basis for the legislation underscoring its passage. The

court noted that while the statute has been the frequent
subject of case law and commentary, there was little
guidance regarding the application of the statute to the
circumstances sub judice. The court found the decision
in In re Newell, N.Y.L.]., June 6, 2002, p. 28, col. 6 (Sur.
Ct., Suffolk Co.), instructive but distinguishable.

In concluding that the attorney-fiduciary was enti-
tled to a full statutory commission, the court found that
the statute failed to make a distinction as to whether
the attorney-draftsman subject to its terms must be an
attorney licensed in New York or an attorney licensed
elsewhere. More importantly, however, the court noted
that a plain reading of the statute reveals that it was
intended to address testamentary instruments to be
proven in New York, a condition that could be difficult
for an attorney-draftsman to predict. Indeed, the court
recognized that an attorney-draftsman cannot always
foresee where his client will be domiciled at the time
of death in order to comply with the applicable laws of
that state.

Within this context, the court held that it was only
logical to conclude that if a non-New York attorney
drafts a will for a non-New York domiciliary and has no
knowledge of the intent of the client to change his do-
micile, the attorney cannot be expected to comply with
a New York based statute, nor a statute of any other
state or country to which the client may possibly move.
Accordingly, under the circumstances, the court deter-
mined that the attorney-draftsman was not required to
comply with the requirements of SCPA 2307-a, and was
entitled to a full statutory commission.

In re Restuccio, N.Y.L.]., Jan. 14, 2013, p. 32 (Sur. Ct.,
Richmond Co.).

Contested Accounting

In a contested accounting proceeding, the fiduciary
moved for summary judgment dismissing the objec-
tions of his brothers.

The decedent died survived by three sons. The
principal asset of his estate was a rent-stabilized apart-
ment building in Manhattan. The decedent lived in one
apartment of the building with his wife and three sons,
until two of the sons married and moved elsewhere.
When his third son (the estate fiduciary) married, he
and his wife continued to live with his father in the
family apartment, until the death of his father. During
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the time he resided in the building, the fiduciary-son
also acted as a caretaker of the building with no com-
pensation. The terms of the Decedent’s will directed
that his estate be sold. At the time of its sale, the apart-
ment building was valued at more than $2.1 million.

The objections to the executor’s accounting in-
volved claims related to the sale of the apartment
building, and the legitimacy of accounting fees, legal
fees and commissions. Specifically, with regard to the
sale of the building, the objectants maintained that the
executor failed to sell the asset in a timely fashion, and
that he failed to maximize the price by continuing to
reside in the rent-stabilized apartment that he had long
occupied.

The court found the undisputed proof revealed
that the executor had listed the building for sale shortly
after being appointed, that the executor’s attorney had
prepared eight different contracts of sale for the apart-
ment, but through no fault of the fiduciary the sale
failed to be consummated, and that a sale ultimately
occurred at four times the date of death value of the
asset, and $200,000 more than its “closing date” value.
The court concluded that the objectants had failed to
submit any proof that the executor had breached his
fiduciary duty in connection with the sale.

The court further found that objectants had failed
to demonstrate that the fees of the executor’s counsel
were excessive, or were paid for his personal benefit.
The court noted that objectants’ claims to the contrary
were based on nothing more than conclusory allega-
tions without any evidentiary support. Similar con-
clusions were reached with respect to the objectants’
claims pertaining to accounting fees.

Accordingly, summary judgment was granted to
the executor.

In re Vartanian, N.Y.L.]., Jan. 18, 2013, p. 30 (Sur. Ct.,
N.Y. Co.) (Surr. Anderson).

Discovery of Personal Income Tax Returns

In a proceeding for removal of the trustee of a
testamentary trust, the respondent moved for a protec-
tive order to prevent disclosure of his personal income
tax returns for the years he served as a trustee, claim-
ing that they were private and confidential in nature,
irrelevant to the issues before the court, and that the
petitioner had failed to demonstrate that the informa-
tion contained in the returns could not be obtained
from another source. Petitioner opposed the motion,
contending that the information was discoverable due
to respondent’s status as a fiduciary and the allegations
against him centered on his diversion of trust funds
into his own accounts and fraud. Petitioner cited case
law standing for the proposition that where substantial
allegations of fraud and self-dealing on the fiduciary’s
part are at issue, personal tax returns are discoverable.

The court noted that while there is broad disclosure
under Article 31 of the CPLR, there is a long-recog-
nized exception to the general rule which shields an in-
dividual’s personal income tax returns from disclosure
absent a strong showing that the information is indis-
pensable to a party’s claims and is unobtainable from
other sources. Citing Matter of Zirinsky, 26 Misc. 3d 625
(Sur. Ct., Nassau Co. 2009), Matter of Morrell, 154 Misc.
356 (Sur. Ct., Kings Co. 1935), and Matter of Romano,

8 Misc. 3d 1010 (Sur. Ct., Nassau Co. 2005), the court
recognized that a further exception to this rule exists
where the conduct of a fiduciary is at issue.

Accordingly, based on the serious allegations of
fiduciary misconduct at issue, and the relevance of the
tax returns to both corroborate information and the
respondent’s credibility, the court held the returns were
relevant to the proceeding and ordered that they be
produced. Respondent’s motion for a protective order
was, therefore, denied.

In re Desantis, N.Y.L.J., Jan. 23, 2013, p. 40 (Sur. Ct.,
Richmond Co.).

Privilege

In In re West, the Surrogate’s Court, New York
County (Surr. Anderson), explored the scope and defi-
nition of the qualified privilege that attaches to mate-
rial prepared in anticipation of litigation.

Before the court was an application by the propo-
nent of the decedent’s Will to compel discovery of the
objectants notes memorializing their communications
with non-party witnesses after the decedent’s death.
Objectants opposed the application, contending that
the notes constituted material prepared in anticipation
of litigation and were privileged. Additionally, object-
ants’ maintained that the documents fell outside the
scope of the three-year/two-year rule and, therefore,
were not subject to discovery.

The record revealed that in the course of deposing
objectants, the proponent learned that information con-
tained in the subject notes formed the basis for the ob-
jections to probate. The information was derived from
telephone calls and in-person conversations with third
parties pertaining to the decedent’s estate plan and
Will. According to the deposition testimony, at the time
of the conversations, the objectants were investigating
whether they had grounds for opposing probate.

The court opined that while the provisions of CPLR
3101 generally require “full disclosure of all matter ma-
terial and necessary in the prosecution or defense of an
action,” CPLR 3101(d)(2) provides a qualified privilege
for materials prepared in anticipation of litigation or
for trial. The court found that this privilege is limited to
materials which are prepared exclusively for litigation,
and imposes upon the party seeking to prevent disclo-
sure the burden of proving that the privilege applies.
To this extent, when the motive for preparing the mate-
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rials is mixed, even if a predominant motive is for use
in litigation, the privilege does not apply.

In considering whether materials fall within the
scope of the privilege, courts have considered the time
when the documents were created, the possible uses of
the information, and the relationship between the in-
formant and the person to whom the information was
provided. Thus, by way of example, the court noted
that materials prepared during the investigatory stage
of what later becomes a litigation are generally not
privileged, as “...reports prepared for the purpose of
assisting a party in making the decision to litigate or
not are considered to have a mixed purpose, and there-
fore must be disclosed...” Plimpton v. Massachusetts
Mut. Life Ins. Co., 50 A.D.3d 532, 533, 855 N.Y.S.2d 544
(1st Dep’t 2008).

Based upon the foregoing, the court concluded that
when non-lawyers hold conversations to explore the
facts that ultimately result in litigation, the notes de-
rived from such conversations are not privileged.

Further, the court held that the subject documents
were not shielded from discovery pursuant to the
three-year/two-year rule. While the objectants argued
that the subject notes were prepared after the dece-
dent’s death and therefore fell outside the scope of the
rule, the court found that because the events described
in the notes occurred within the time frame of the rule,
they were subject to production.

In re West, N.Y.L.J., Jan. 7, 2013, p. 20, col. 5 (Sur. Ct.,
N.Y. Co.) (Surr. Anderson).

Sealing of Court Records

In In re Rubin, the Surrogate’s Court, New York
County (Surr. Glen) addressed an application to redact
certain information submitted to the court four years
ago within the context of a proceeding, since discon-
tinued, to recover artwork claimed to be an asset of the
decedent’s estate. The proposed redactions generally
included financial information, inventories of artwork,
insurance documents, and descriptions of jewelry,
furniture and other personal property. In support of
the application, the movant alleged that inclusion of
the foregoing information as part of the public record
would cause the assets to be at risk.

The court opined that the right of public access to
court records is recognized by common and statutory
law. Furthermore, pursuant to the Uniform Rules of the
Trial Courts, 216.1(a), court records shall not be sealed,
either in whole or in part, except upon a written find-
ing of good cause. The burden of proving good cause
is upon the movant, and requires a showing of a legiti-
mate need and a particularized risk of harm. The fact
that the record in a Surrogate’s Court proceeding may
contain personal and financial information is not in and
of itself sufficient to establish a basis for sealing a file.
Nevertheless, the court noted that financial informa-
tion will be sealed when copies of personal income tax

returns or the social security numbers of a litigant are
at issue.

With respect to the pending application, the court
found it significant that the movant waited over four
years to assert the confidentiality of the subject plead-
ings. Moreover, the court found that the movant’s claim
that the assets were at risk failed to show any particu-
larized risk of harm.

Accordingly, the court denied the motion except
to the extent of those portions of the record which con-
tained movant’s social security number, and the social
security number of her daughter.

In re Rubin, N.Y.L.J., Jan. 7, 2013, p. 22, col. 1 (Sur. Ct.,
N.Y. Co.) (Surr. Glen).

Spoliation

In an action arising from, inter alia, the termination
of plaintiffs as the exclusive distributor of diagnostic
veterinary equipment, and defendants’ alleged breach
of restrictive covenants, the defendants moved for
dismissal of the complaint as a sanction for plaintiffs’
spoliation of evidence. The record revealed that an
ex-employee of plaintiffs admitted that he had been di-
rected by the president of the plaintiff/firm to retrieve,
review, delete and destroy e-mails that were damaging
to plaintiffs” position. The former employee also al-
leged that the plaintiffs’ president broke into his home
to remove, inter alia, his hard drive, without his knowl-
edge and consent. A spoliation hearing resulted in a fo-
rensic investigation that recovered over 600,000 deleted
files from plaintiffs” server.

Based upon the foregoing, the court dismissed the
plaintiffs’ complaint finding that they had intentionally
deleted electronic documents in an attempt to gain an
advantage in litigation. The court reasoned that New
York courts have broad discretion in determining sanc-
tions for spoliation of evidence. Sanctions may include
issuing an order of preclusion employing an adverse
inference instruction at the trial of the action or impos-
ing the ultimate sanction of dismissal.

The court noted that in assessing whether there has
been spoliation of electronic material, the applicable
standard requires a party who reasonably anticipates
litigation to suspend its routine document retention/
destruction policy and to put in place a “litigation
hold” to ensure the preservation of relevant docu-
ments. On the other hand, a party seeking sanctions for
spoliation of evidence must demonstrate (1) that the
party with control over the evidence had an obligation
to preserve it at the time it was destroyed; (2) that the
records were destroyed with a culpable state of mind;
and (3) that the destroyed evidence was relevant to the
party’s claim or defense such that the trier of fact could
find that the evidence would support that claim or de-
fense. Citing VOOM HD Holdings LLC v. Echostar Satel-
lite LLC, 93 A.D.3d 33, 939 N.Y.5.2d 321 (1st Dep’t 2012),
the court opined that “[t]he intentional or willful de-
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struction of evidence is sufficient to presume relevance,
as is destruction that is the result of gross negligence;
when the destruction of evidence is merely negligent,
however, relevance is rebuttable by the spoliating party
upon a showing that the innocent party had access to
the evidence alleged to have been destroyed or that

the evidence would not support the innocent party’s
claims or defenses.

Within this context, the court held that plaintiffs
had an obligation to preserve the electronic data at the
time it was destroyed, and that plaintiffs acted will-
fully when they destroyed the documents. Specifically,
in reaching this result, the court relied upon evidence
that revealed e-mails that had been recovered were
deleted after plaintiffs reasonably anticipated litigation,
that plaintiffs were able to recover e-mails dating back
to well before the litigation commenced, and thus the
e-mails that had been deleted were not part of plain-
tiffs” business practices as claimed, that the plaintiffs’
president had directed that relevant e-mails be deleted
from the server, engaged in destruction of hard cop-
ies of documents, and entered his former employee’s
home without a warrant and removed the hard drive to
the firm’s computer with the aim of obstructing inquiry
into the spoliation issue. Finally, the court concluded
that the evidence that had been destroyed was relevant
if not crucial to defendants’ claims and defenses.

In determining the appropriate sanction to be im-
posed under these circumstances, the court concluded
that because of the critical nature of the subject evi-
dence to the defendant’s case and the willful and con-
tumacious nature of plaintiff’s conduct, particularly the
removal and destruction of the hard drive, dismissal
was warranted.

UMS Solutions Inc. v. Biosound Esaote Inc., N.Y.L.J., Oct.
23,2102, p. 30 (Sup. Ct., Westchester Co.).

Surcharge

The petitioner, decedent’s nephew and twenty
percent beneficiary of the decedent’s residuary estate,
requested a partial distribution from the estate for him-
self individually, and as sole distributee of the estate
of his post-deceased mother, who was a forty percent
residuary beneficiary. The other residuary beneficiary
of the estate was the fiduciary’s father.

The fiduciary’s account revealed that while the
initial distributions from the estate were in the pro-
portions required by the Decedent’s Will, subsequent
distributions favored the fiduciary’s father to the exclu-
sion of the petitioner and his mother. During the pen-
dency of the proceeding, the fiduciary made payments
of the pro rata share amounts.

The court opined that a fiduciary has a general
duty to deal impartially with the beneficiaries of an
estate or trust, and owes a duty of undivided loyalty to
each of the estate beneficiaries. As such, when a distri-
bution was made to one residuary beneficiary, an equal

distribution should have been made to petitioner and
his mother’s estate. Accordingly, the court held that pe-
titioner and his mother’s estate were entitled to interest
on the excess sum distributed to the fiduciary’s father,
which sum was to be paid by the fiduciary personally,
as a surcharge.

Pursuant to CPLR 5001(a), the court may award
pre-judgment interest for surcharges based upon a
breach of fiduciary duty to fully compensate a ben-
eficiary for any losses which he may have suffered or
gains which he may not have fully realized due to the
fiduciary’s negligence. Accordingly, in the exercise of
its discretion, the court imposed interest at the rate of
6% per annum from the date of each payment to the fi-
duciary’s father through the date of adjusted payments
to the petitioner and his mother’s estate.

In re Ryan, N.Y.L.J., Dec. 31, 2012, p. 29, col. 2 (Sur. Ct.,
Suffolk Co.).

Unconscionability

Before the Surrogate’s Court, Bronx County, was
a discovery proceeding instituted by a co-executor of
the estate to set aside a transfer by the decedent of his
50% interest in the company, Aurora Gems, Inc., to his
stepson. Upon the trial of the matter, the petitioner ar-
gued that the stepson, as President of the company, had
a confidential relationship with the decedent, which he
breached in connection with the sale. Further, he main-
tained that because the attorney, who represented the
decedent, also represented the company and stepson in
the transaction, a conflict of interest existed for which a
waiver from the decedent was required. The petitioner
claimed that these circumstances, combined with the
alleged sale of the company at less than its fair market
value, made the transaction unconscionable. Finally,
the petitioner argued that the stepson had failed to
meet his burden of establishing that the decedent in-
tended to make a gift of his interest in the company to
him, and that the transaction was free from fraud and
overreaching.

In opposition to petitioner’s contentions, the com-
pany and the stepson argued that the sale was an arm’s
length transaction at fair consideration. Alternatively,
they claimed that in the event the consideration was
found insufficient, the decedent intended to make a
gift of the difference. Indeed, they maintained that the
transfer accomplished the decedent’s objective, as evi-
denced in prior testamentary instruments, of transfer-
ring his interest in the company to his stepson, whom
he considered to be like a son.

In concluding that there was no basis to set aside
the transaction, the court discussed the prevailing prin-
ciples of law governing fiduciary relationships, gifts
and unconscionability. The court opined that the rela-
tionship between shareholders in a close corporation is
akin to that between partners and imposes a high de-
gree of fidelity and good faith. In order to recover dam-
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ages for breach of these duties, a party must establish
(1) the existence of a fiduciary relationship; (2) miscon-
duct by the fiduciary; and (3) damages directly caused
by the fiduciary’s misconduct. On the subject of gifts,
the court noted that a valid inter vivos gift by a dece-
dent requires the donee to prove donative intent, deliv-
ery, and acceptance by clear and convincing evidence.
Further, with regard to the issue of unconscionability,
the court found that an unconscionable agreement is
“one where the inequality is so strong as to ‘shock the
conscience’ and confound the judgment of any person
of common sense (citations omitted).” To that extent,
the court held that in order to find a transaction or con-
duct unconscionable, the party must show both proce-
durally and substantively, ““an absence of meaningful
choice on the part of one of the parties together with
contract terms which are unreasonably favorable to the
other party’ (citations omitted).” However, if a contract
is not unconscionable, the adequacy of consideration
exchanged will not be considered.

Within this context, the court found that while the
proof adduced established that the decedent suffered
from various physical ailments during the last few
years of his life, it was also clear that at the time of the
subject transaction, he was intelligent, alert, responsive
and had an outstanding memory. Additionally, based
on the testimony of the witnesses, the court concluded
that the decedent always considered Aurora to be his
stepson’s brainchild, and considered his stepson to be
like a son and natural object of his bounty.

To this extent, the court found it relevant that in
each of his prior wills, the decedent disposed of his
interest in the company to his stepson. Moreover, the
court noted that while the decedent’s stepson had an
interest in the transaction, there was no proof that he
made a single demand or suggestion as to the manner
in which it was structured. Instead, the court found
that the decedent’s attorney of many years attempted
in good faith to effectuate his testamentary plan
through the inter vivos transaction, which apparently
was to the decedent’s satisfaction, as evidenced by the
fact that he never took any steps during his lifetime
to set it aside, despite his expressed concerns over
his finances. Indeed, while the court found that the
consideration for the transaction was less than might
have otherwise been demanded from a stranger, it con-
cluded that the consideration received by the decedent
comported with the love and affection that he held for
his stepson.

Accordingly, the court held there was no basis for
setting aside the transaction on the ground of uncon-
scionability, breach of fiduciary duty, undue influence
or fraud, and dismissed the petition.

In re Rodman, N.Y.L.J, Jan. 14, 2013, p. 22, col. 2 (Sur. Ct.,
Bronx Co.).

Ilene S. Cooper is a partner at Farrell Fritz, P.C.,
Uniondale, New York.
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Florida Update

By David Pratt and Jonathan Galler

CASE LAW UPDATE
Durable Power of Attorney

Maximiliana Albelo—
described by the Third
District Court of Appeal
as an octogenarian who
suffered from age-related
cognitive disabilities—com-
menced a premises liability
claim for damages to her
home caused by a burglary.
However, Albelo’s sworn
proof of claim was filed not
by Albelo personally but, rather, by her son, who was
acting pursuant to a properly executed durable power
of attorney. The validity of the power of attorney was
not challenged in the trial court. Nevertheless, the trial
court dismissed the complaint on grounds that Albelo
should have been required to petition the probate court
to determine her own incapacity prior to the filing of a
claim. The Third District reversed the dismissal, con-
cluding that Albelo’s durable power of attorney em-
powered her son to bring claims on her behalf without
the necessity of a judicial determination of incapacity
or the appointment of a guardian. Moreover, the appel-
late court went so far as to sanction the appellant and
its counsel for their persistence in frivolously arguing
that Albelo was required to seek a guardian for herself
as a condition of pursuing her claims.

Albelo v. Southern Oak Ins. Co., 2013 WL 440199 (Fla. 3d
DCA Feb. 6, 2013) (not yet final).

David Pratt

Discovery and Attorneys’ Fees in Probate

Florida’s Probate Rule 5.080 provides that cer-
tain rules of civil procedure apply in all probate and
guardianship proceedings, whether the proceedings
are adversarial or not. These include the rules that
authorize the use of basic discovery tools like deposi-
tions, interrogatories, and requests for the production
of documents. Rule 5.080 also authorizes the court to
employ broad discretion in limiting the scope of such
discovery and in assessing attorneys’ fees associated
with discovery. However, as the Fifth District Court of
Appeal recently emphasized in Bishop v. Estate of Rossi,
any award of attorneys’ fees must be supported by ex-
press judicial findings regarding the number of hours
reasonably expended and a reasonable hourly rate for
the type of proceedings involved. In that case, the trial
court awarded the personal representative attorneys’
fees incurred in connection with discovery sought by
an interested person, but the Fifth District reversed—

“reluctantly,” as the ap-
pellate court put it—and
remanded the case so that
the trial court could make
express findings of fact to
support its award of fees.

Bishop v. Estate of Rossi, 2013
WL 132449 (Fla. 5th DCA
N Jan. 11, 2013) (not yet final).

Trustee Indemnification

Section 736.1011(1)(a),
Florida Statutes, governs and limits the enforceability
of provisions in a trust instrument that seek to relieve
or exculpate a trustee from liability. For example, pur-
suant to the statute, a provision that relieves a trustee
from liability for a breach of trust committed in bad
faith is unenforceable. In Campbell v. Chitty, the First
District Court of Appeal addressed the enforceability
of a trust provision that sought to indemnify a trustee
for damages caused by the trustee so long as the
trustee’s actions or omissions did not rise to the level
of negligence. In that case, the trial court had assessed
damages against the trustee based on a finding that she
had breached her fiduciary duties. However, the First
District reversed the award of money damages and
remanded the case because the trial court had never
made a finding, prior to assessing such damages, that
the trustee’s conduct rose to the level of negligence—a
finding that was required to support an award of dam-
ages, given the indemnification provision contained in
the trust instrument.

Campbell v. Chitty, 2013 WL 6031283 (Fla. 1st DCA Dec.
5,2012) (not yet final).

Jonathan Galler

Foreign Personal Representative

Section 734.201(3), Florida Statutes, provides that
“[a] foreign personal representative submits person-
ally to the jurisdiction of the courts of this state in any
proceeding concerning the estate by...(3) [d]oing any
act as a personal representative in this state that would
have given the state jurisdiction over that person as
an individual.” In Juegea v. Davidson, the Third District
Court of Appeal noted the dearth of case law interpret-
ing this provision. In that case, a Spanish citizen and
resident was appointed by a Spanish court to serve as
the administrator of the estate of Simon Davison. The
Spanish administrator commenced a lawsuit against
the decedent’s brother for civil theft and conversion in
the United States. The decedent’s brother then sought
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to assert a counterclaim against the Spanish adminis-
trator personally. The Third District held that the Florida
court lacked personal jurisdiction over the Spanish ad-
ministrator in his personal or individual capacity. The
appellate court concluded that section 734.201(3) did
not confer personal jurisdiction over the Spanish ad-
ministrator in his individual capacity because Florida’s
probate code defines a “foreign personal representa-
tive” as the personal representative of another state or a
foreign country who has been appointed by the circuit
court of Florida to serve as an ancillary administrator.
Because no ancillary estate had been opened and no
ancillary administrator had been appointed, section
734.201 was inapplicable.

Juega v. Davidson, 105 So. 3d 575 (Fla. 3d DCA 2012).

David Pratt is a partner in Proskauer’s Personal
Planning Department and the head of the Boca Raton
office. His practice is dedicated exclusively to the ar-
eas of estate planning, trusts, and fiduciary litigation,
as well as estate, gift and generation-skipping trans-
fer taxation, and fiduciary and individual income
taxation. Jonathan Galler is a litigator in the firm's
Probate Litigation Group, representing corporate fi-
duciaries, individual fiduciaries and beneficiaries in
high-stakes trust and estate disputes. The authors are
members of the firm’s Fiduciary Litigation Depart-
ment and are admitted to practice in Florida and New
York.
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