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A Message from the Section Chair

Greetings. As I write
this message,  am in
Rochester at our Fall
Meeting. It’s hard to believe
that this is already my final
Chair’s Message—which
is too bad since I finally
have a decent photo for the
Newsletter.

Our Program Co-Chairs,
Audrey Peartree and Eric
Penzer, put together a
wonderful program. On
Thursday, members could choose to attend three of
six roundtable discussions on diverse topics: a power

Gary B. Freidman

of attorney update; the pitfalls of exculpatory, tax al-
location, in terrorem and retention clauses; planning
for same-sex couples; planning for second marriages;
an estate litigation update; and the new Family Health
Care Decisions Act. For those of you who have not at-
tended a Fall Program before or in several years, the
roundtables are a relatively new addition. We break
out into small groups for focused discussion, questions
and answers. Most attorneys—newly minted and more
seasoned—find these roundtable discussions highly
useful. The feedback is resoundingly positive.

On Friday morning, we had a lively panel discus-
sion on the recent Court of Appeals decisions in Singer,
Hyde, and Schneider v. Finmann. This was followed by a
presentation on why it may make sense to name a trust
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as beneficiary of retirement account benefits, followed
by a lecture on the potential benefits of converting a
traditional IRA into a Roth IRA. The program was fol-
lowed by a luncheon presentation by Monroe County
Surrogate Calvaruso (our host Surrogate) about the
Monroe County’s new Lawyer Succession Registry. For
those of you who were unable to attend the program,
all I can say is that you missed a fun and educational
event.

Thank you to all our roundtable moderators and
presenters: Kate Madigan, lan MacLean, Bill LaPiana,
Karen Schaefer, John Farinacci, Heidi Gregory,
Surrogate Doyle, Surrogate Holzman, Jim Ayers, Eric
Penzer, Phil Burke, Mike O’Connor, Brian Haynes and
Surrogate Calvaruso.

I am still somewhat incredulous that we are nine
months into 2010 and we still have no federal estate
tax and no clear indication of what will happen in
2011. Will we be back to a $1,000,000 unified credit on
January 1, 2011? As I noted in a prior Newsletter, there is
likely to be some interesting litigation over whether the
estate tax can be reinstated retroactively.

You may have noticed that our Section now has
two new committees: Diversity and New Members.
Both committees have been very busy creating pro-
grams to increase Section membership by minority
attorneys and attorneys who are new to the field of
trusts and estates. Our able Co-Chairs have run several
networking receptions and seminars over the past year.
I encourage you to attend an event in your area to help
spread the word about the benefits of belonging to our
Section and how it has helped you in your professional
career.

It has been a busy quarter on the Legislative front.
In August the Governor signed the so-called techni-
cal corrections to the recent, sweeping overhaul of the
General Obligations Law, power of attorney provisions.
(N.Y. Sess. Laws 2010, Ch. 340). Space does not permit
even a partial summary of the changes made; however,
in short: The 2010 Amendments exclude powers of

attorney granted in connection with business transac-
tions from the requirements of the statute; eliminate
the presumption that execution of a power revokes all
prior powers unless expressly provided to the contrary;
clarify that a power executed in another jurisdiction in
compliance with its or New York law is valid in New
York; and provide that termination of an agent’s au-
thority is not effective as to the agent until the agent
has received the revocation (however, revocation is
deemed received within a reasonable time after a prin-
cipal delivers the notice by specified means).

In addition, the Governor has signed several bills
that we supported. These new laws will (a) establish a
two-year statute of limitations in seeking a default in
failing to exercise a right of election (Laws 2010, Ch.
545); (b) amend EPTL 7-1.17 to clarify that a lifetime
trust must be executed by the person establishing such
trust, who need not be the “creator” (Laws 2010, Ch.
451); (c) increases the assets which constitute exempt
property under EPTL 5-3.1 (Laws 2010, Ch. 437); and
(d) provide a default rule construing language in
wills with reference to the pre-January 1, 2010 Internal
Revenue Code (a consequence of the temporary expi-
ration of the federal estate tax) (Laws 2010, Ch. 349).
Once again, kudos to all of our Section members who
labored long and hard for enactment of these bills.

It has been my pleasure and privilege to serve as
Section Chair. My job has been made so much easier
by the groundwork laid by our past Chairs, by our
officers, and by each member of the NYSBA who has
contributed his or her time and energy to our Section.

I would be remiss if I did not also thank our Section
Liaison, Lisa Bataille, and the other professionals at the
Big Bar such as Kathy Heider who help to make our
events so successful. Thank you everyone.

Now, on to planning the program for our Annual
Meeting which will be held on January 26, 2011 in New
York City. I hope to see you there.

Gary B. Freidman

Trusts and Estates Law Section

Visit on the Web at www.nysba.org/trusts
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Editor's Message

As I write this, the
leaves are crisp and crackle
under foot. Autumn’s bril-
liance and cool clean air of-
fer a cheerful and sobering
prelude to winter’s coming
chill. It was terrific to see so
many TELS members at the
Fall Meeting in Rochester
for the outstanding program
chaired by Eric Penzer and
Audrey Peartree.

If you were there you
got advance copies of the Fall Newsletter and the eight
outstanding, interesting and useful articles, the first
published letter to the editor, the third Best of the
Listserve and the customarily superb case reporting
columns of Ilene Cooper and Professors LaPiana and
Bloom. This issue, my last as Editor in Chief, has nine
excellent articles, more dialogue from the Listserve on
New York T&E issues, and Ilene Cooper and the pro-
fessors’ terrific columns.

The editorial board is soliciting for the Spring
Newsletter articles and columns, alerts on pending leg-
islation, case notes, outlines and transcripts from con-
tinuing legal education or other presentations, letters
to the editor and opinion pieces, agenda and submis-
sions from the various committees of the Section, CLE
program updates and excerpts from articles related
to trusts and estates issues in other publications. The
deadline is January 15, 2011.

e W

If you have written an article you would like
considered for publication, or have an idea for one,
please contact the Trusts and Estates Law Section
Newsletter Editor:

lan W. MacLean, Esq.

The MaclLean Law Firm, P.C.

100 Park Avenue, 20th Floor

New York, NY 10017
lanwmaclean@maclean-law.com

Articles should be submitted in electronic document

format (pdfs are NOT acceptable), and include biographical
information.

As in the past, and for the last time, I encourage
you to submit an article discussing a case, matter or is-
sue in which you are or have been recently involved.
The editorial board invites you to voice your opinion
on pending legislation or existing laws, regulations and
practices, and to otherwise get involved in the Section.
Perhaps your ideas will be the springboard for an im-
provement in the way we all practice law, the laws of
the state and the lives of the people in our community.

It has been a privilege and a pleasure to shepherd
this publication and lead the editorial board for the
past two years. This endeavor is a team effort, and
I thank each of the associate editors for their hard
work, all of the authors who have contributed to the
Newsletter and especially Lyn Curtis and Wendy
Harbour at the NYSBA in Albany, who make this publi-
cation happen.

Ian W. MacLean, Editor in Chief

The editorial board of the Trusts and Estates Law
Section Newsletter is:

Tan W. MacLean
Editor in Chief

Wendy H. Sheinberg ~ wsheinberg@davidowlaw.com
Associate Editor

ianwmaclean@maclean-law.com

Cristine M. Sapers
Associate Editor
Richard J. Miller, Jr.
Associate Editor

cmsapers@debevoise.com
rjm@mormc.com

Jaclene D’ Agostino
Associate Editor

jdagostino@farrellfritz.com

Request for Articles

www.nysba.org/TrustsEstatesNewsletter
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Probate by Order to Show Cause

By Sean R. Weissbart

Introduction

Although jurisdiction
over the necessary parties
in a probate proceeding is
obtained in the typical case
by service of a citation, when
the decedent’s estate is faced
with an imminent risk of ir-
reparable harm, practitioners
should consider filing the
probate petition by order
to show cause. In these rare
situations, orders to show
cause offer two advantages over citations. First, orders
to show cause can be made returnable sooner than cita-
tions, thereby reducing the time period in which harm
could be inflicted on the decedent’s estate. Second, or-
ders to show cause can include temporary restraining
orders enjoining potentially harmful actions, thereby
maintaining the status quo through the return date.
These are advantages that cannot always be achieved if
the Surrogate grants preliminary letters testamentary to
the will’s named executor. And clients face no greater
risks or significantly larger costs by filing probate peti-
tions by order to show cause.

This article explains the benefits of filing probate
petitions by order to show cause when the decedent’s
estate is faced with an imminent risk of irreparable
harm. Section One compares orders to show cause with
citations; Section Two explains the statutory procedural
basis for filing probate petitions by order to show cause
and compares filing by order to show cause with the
will’s executor’s ability to expedite probate by apply-
ing for preliminary letters testamentary; and Section
Three discusses emergency situations when practitio-
ners should consider filing probate petitions by order
to show cause.

Section One: Comparing Citations and Orders
to Show Cause

Although citations and orders to show cause share
several similarities, as indicated above, orders to show
cause provide two advantages over citations when the
decedent’s estate faces an imminent risk of irreparable
harm: (i) a quicker return date and (ii) the possibility of
obtaining a temporary restraining order.

The functional purposes of both documents is the
same: to obtain jurisdiction over all necessary parties
who have not waived issuance and service of process,
and secondarily, to notify them that a special proceed-

ing to probate the decedent’s will has been initiated.!
As a result, the respective documents must name all
parties who are required to receive process under SCPA
1403. There are a number of other basic similarities.
Both documents are submitted to the Surrogate ex parte.
The Surrogate then signs the document and the court
issues a return date before the documents are returned
to the filing party to effectuate service of process. At the
return date, all interested parties have the opportunity
to appear and object to the admission of the will to
probate and the issuance of letters testamentary to the
nominated executor.

Under the SCPA, a citation must be made return-
able no earlier than ten days from the date of service
if the necessary parties all reside in New York and
twenty days if a necessary party resides in a state other
than New York. If a necessary party resides outside
the United States, that party is entitled to thirty days
notice.? In cases where even one party is not a domicili-
ary of New York, the citation cannot be made return-
able until the longest applicable period has lapsed.
For example, if three parties live in New York and
one party resides in Delaware, the citation cannot be
made returnable for at least twenty days from the date
of service. If an additional party in that circumstance
lived in France, the earliest return date would be thirty
days after service is completed. Given the require-
ments of SCPA 308, coupled with scheduling issues in
Surrogate’s Court, in many cases, the Surrogate’s Court
may schedule a citation’s return date for more than one
month after it is filed.

On the other hand, no statutory timetable governs
the return date of orders to show cause. Indeed, CPLR
2214(d) provides that orders to show cause are return-
able at “a time and in a manner specified therein.” As
a result, orders to show cause can be made returnable
at any time that pleases the court, even as early as the
following day.

In addition to the significantly shorter return time,
orders to show cause also differ from citations be-
cause they can include temporary restraining orders.
Temporary restraining orders enjoin specified parties
from taking potentially harmful actions through the re-
turn date, at which point the court will hear argument
on “converting” the temporary restraining order into
a preliminary injunction; if granted, the preliminary
injunction would remain in effect through the final dis-
position of the probate proceeding.3

Citations cannot include temporary restraining
orders because the court would not be able to hold a
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preliminary injunction hearing prior to the return date
of the citation as determined by SCPA 308. The time
periods for return dates in SCPA 308 conflict with the
requirement in CPLR 6313(a) that a court set a prelimi-
nary injunction hearing “at the earliest possible time”
after issuing a temporary restraining order. As a result,
citations cannot include temporary restraining orders.

On the other hand, orders to show cause can in-
clude temporary restraining orders because they can be
made returnable at the court’s discretion.* As a result,
the court would be able to comply with the require-
ment in CPLR 6313(a) to set a hearing for a preliminary
injunction shortly after issuing the temporary restrain-
ing order. The requirement to set a hearing date “at
the earliest possible time” is required because the tem-
porary restraining order is an ex parte restraint, and it
is unfair to restrain another party’s activity for longer
than necessary without giving him or her an opportu-
nity to oppose the injunction.”

Section Two: Procedure for Filing a Probate
Petition by Order to Show Cause

Although probate petitions are typically filed with
a citation, New York law does not prohibit filing pro-
bate petitions by orders to show cause. Sections 307,
1402 and 1403 of the SCPA regulate the filing and serv-
ing of probate petitions. These sections do not mention
citations, and all of the jurisdiction requirements in
these sections can be met with orders to show cause.

The procedure to file a probate petition by order
to show is not markedly different than with a citation.
The order to show cause would replace the citation
and should be placed in front of the probate petition.
The order to show cause and probate petition should
share a blueback that reads, for example, “Order to
Show Cause and Petition for Probate.” If the order to
show cause includes a temporary restraining order
(discussed below), the blueback could be titled, “Order
to Show Cause with Temporary Restraining Order and
Petition for Probate.”

Probate petitions filed by order to show cause can
be filed by any party with an interest specified in SCPA
1402—just like a citation. Finally, pursuant to CPLR
2217, orders to show cause must be accompanied by an
affidavit stating whether an application has ever been
made for similar relief, and if applicable, the result
of any prior application and any new facts not raised
therein.

If the order to show cause includes a temporary
restraining order, the requested restraints should be
listed. The order to show cause should include a para-
graph that begins, for example, “Until the further order
of this court,” followed by a list of the requested tem-

porary restraints. The Surrogate may strike or modify
the list of temporary restraints (as well as any other
language) before signing the order to show cause.
Finally, when an order to show cause includes a tem-
porary restraining order, the accompanying affidavit
should state why “immediate and irreparable injury”
will result if the requested restraints are not immedi-
ately imposed.®

The use of an order to show cause cannot circum-
vent the requirements of Sections 307, 1402 and 1403 of
the SCPA. As required by SCPA 307, service on domi-
ciliaries must be by personal delivery, subject to an
exception from the court.” Likewise, a person without
an interest specified in SCPA 1402 cannot file a probate
petition by order to show cause. And filing by order
to show cause does not eliminate the requirement to
name and serve all of the interested parties specified in
SCPA 1403 who have not waived issuance and service
of process.

Although not required, an attorney may want to
appear to file the probate petition by order to show
cause. Because filing probate petitions by order to show
cause is unusual, clerks are likely to question the pro-
cedural basis for doing so. Furthermore, an attorney
can persuasively ask the clerk for a quick return date.
And if a temporary restraining order is requested, it
is even possible that the Surrogate or the Court’s Law
Department may have questions about the requested
restraints. The preference for an attorney to file increas-
es when the order to show cause includes a temporary
restraining order or if there is a need for an early return
date.

Finally, before filing a probate petition by order
to show cause, practitioners should consider whether
their clients” goals can be accomplished by applying for
preliminary letters testamentary when the probate peti-
tion is filed. The petitioner in the probate proceeding
can apply for preliminary letters testamentary to en-
able the nominated executor to begin administering the
estate and to take such actions as may be required to
preserve and collect estate assets. Under SCPA 1412(1),
the Surrogate has discretion to grant preliminary let-
ters prior to the completion of process “upon such
proof as the court shall deem necessary.” As a result,
preliminary letters testamentary may enable the execu-
tor to begin carrying out most fiduciary duties well in
advance of the return date of a citation.® Receipt of pre-
liminary letters also enables the fiduciary to initiate any
legal action on behalf of the estate.’

Nonetheless, filing a probate petition by order to
show cause may still be the preferred method in cer-
tain emergency situations. First, the Surrogate may
grant preliminary letters testamentary only to the will’s
named executor. Therefore, parties with other inter-
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ests specified in SCPA 1402, who desire to petition for
probate, should still consider filing by order to show
cause.'? As explained in the next section, using an order
to show cause by someone not named as fiduciary will
be especially attractive when that party believes the
named executor may breach his fiduciary duties and
harm the decedent’s estate. With respect to executors,
although the nominated executor could apply for pre-
liminary letters and also bring an independent action
requesting a temporary restraining order, such a strat-
egy would likely take more time and cost more money
than filing a probate petition by order to show cause.

Section Three: Reasons to File a Probate
Petition by Order to Show Cause

Notwithstanding all of the structural and pro-
cedural similarities between citations and orders to
show cause, the advantages of orders to show cause—a
quicker return date and the ability to obtain a tempo-
rary restraining order enjoining harmful action—are
enormous when the decedent’s estate is faced with an
imminent risk of irreparable harm. Although there are
no reported decisions addressing filing probate peti-
tions by order to show cause, orders to show cause may
be particularly useful when it is necessary to (i) stay a
related proceeding or (ii) prevent a party from taking
actions that could cause harm or loss to the decedent’s
estate. Examples for these situations are explained
below.

A. Staying a Proceeding Involving Property in the
Decedent’s Estate

When property in the decedent’s estate is at issue
in another proceeding, either in Surrogate’s Court or in
a different court, the outcome of that case may impact
the Surrogate’s Court’s ability to ensure that the dece-
dent’s property is distributed according to his or her
wishes. In such cases, it may be useful to request that
the Surrogate stay the other proceeding pending the
final disposition of the probate proceeding.!! However,
when a stay is urgently needed, it may be too late to
request a stay on the citation’s return date.

For example, in In re Estate of Pignataro,'? the court
granted an order to show cause together with a tempo-
rary restraining order staying an eviction proceeding
in Housing Court.!® The case provides an instructive
example of filing a probate petition by order to show
cause with a temporary restraining order staying a pro-
ceeding in a different court.

In that case, petitioner filed a petition to probate
her mother’s will. In the will, the decedent devised a
life estate in her residence to the petitioner. The resi-
dence was the sole asset of the decedent’s estate and
the home of petitioner for nearly her entire life. The pe-
titioner was also the respondent in an eviction proceed-

ing in Housing Court involving the aforementioned
property. The eviction proceeding was brought by the
sister of petitioner, who had obtained legal title to the
property prior to the decedent’s death. Shortly after the
mother’s death, petitioner’s sister initiated an eviction
proceeding in Housing Court.

Petitioner commenced the action by the filing
of a probate petition by order to show cause with
a temporary restraining order staying the eviction
proceeding in Housing Court. Petitioner contended
that a stay of the eviction proceeding was needed to
allow the Surrogate’s Court to take discovery under
SCPA 2103 and 2104 to determine if the home should
be considered an asset of the decedent’s estate. Had
the petitioner waited for the citation’s return date, the
Housing Court probably would have granted the appli-
cation to evict petitioner from the home and, in effect,
determined that title to the property belonged to the
petitioner’s sister. If that occurred, it may have been too
late for the Surrogate’s Court to determine whether the
house was an asset of the decedent’s estate and peti-
tioner would have been homeless.

The benefit to using an order to show cause to
stay a proceeding involving property in the decedent’s
estate is not limited to the facts in the above case or
to cases involving real property. Practitioners should
consider filing probate petitions by order to show cause
any time property (real or personal) allegedly belong-
ing to a decedent’s estate is at issue in another proceed-
ing and the result of that proceeding may render moot
a Surrogate’s determination concerning the estate’s
ownership of property.

B. Risk of Loss to Property in the Decedent’s
Estate

Using orders to show cause should also be consid-
ered when there is an imminent risk of harm to proper-
ty in the decedent’s estate. For example, when the dece-
dent’s estate includes personal property with a unique
or sentimental value and a risk of loss to such property
exists, it may be too late to wait until a citation is made
returnable. Instead, consider obtaining a quicker return
date and even enjoining the harmful actions from oc-
curring through the return date by filing an order to
show cause with a temporary restraining order.

Imagine a distributee possesses a valuable and
unique painting, which is an asset of the decedent’s
estate. And imagine further that the distributee, who is
angry about being disinherited, has listed the painting
for sale with an art dealer. In such a case, it may be too
late to wait ten or more days for a citation’s return date.
However, an order to show could force the distributee
to appear before the Surrogate sooner than a citation’s
return date and could also include a temporary re-
straining order enjoining the sale of the painting.
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In this example, once the order to show cause is
signed, it should be served immediately on the dis-
tributee (and the art dealer). If the distributee or dealer
proceeded with the sale, they would be in contempt of
court and potentially subject to penalties for such will-
ful disobedience of a court order.!*

Finally, practitioners should remember that any
person with an interest specified in SCPA 1402 may
file a probate petition by order to show cause. Probate
petitions filed by order to show cause do not need to
be filed by a named fiduciary. In fact, for example, if a
legatee or creditor (or anyone interested) is concerned
about a named executor’s prospective conduct, the
order to show cause could request the appointment
of an administrator c.t.a. or limited administrator. In
such cases, practitioners should name the proposed ad-
ditional or replacement fiduciary (consider the public
administrator) in the order to show cause.

Conclusion

When the decedent’s estate is faced with an im-
minent risk of irreparable harm, practitioners should
consider filing probate petitions by order to show
cause. In such emergency situations, orders to show
cause can have enormous advantages over citations.
Orders to show cause can force parties to appear before
the Surrogate well in advance of the return date of a
citation, thereby reducing the time period in which
damage may be done to the decedent’s estate. Orders
to show cause can also include temporary restraining
orders, which maintain the status quo by enjoining
potentially harmful actions from occurring through the
return date.

Endnotes

1. Citations are the form of process addressed in Section 306 of the
N.Y. Surrogate’s Court Procedure Act (SCPA). Orders to show
cause are addressed in Section 2214(d) of the N.Y. Civil Practice
Law and Rules (CPLR).

2. SCPA308(1)(a).
CPLR 6301, 6311, 6313(a).
CPLR 2214(d).

5. See David D. Siegel, New York Practice § 330 (Thomson West,
4th edition, 2005).

6. CPLR6313(a).

7. An order to show cause could request that service on a
domiciliary be completed other than by personal delivery. For
such a request to be granted, the movant would need to show
“with due diligence” that service by personal delivery cannot
be “effected” or would be “impracticable.” SCPA 307(3). The
Surrogate may be wary of such a request because service had
not yet been attempted by personal delivery. In any event, the
reason for such a request in an order to show cause should be
provided in the accompanying affidavit. If such reasons exist,
avoiding the personal-service requirement in SCPA 307(1) may
be an additional benefit of filing probate petitions by order to
show cause.

8. Although the Surrogate must generally grant preliminary
letters testamentary to the will’s named executor, under the
SCPA, Surrogate has broad power to impose limitations and
restrictions on the letters. The Surrogate can also require the
executor to file a bond prior to receiving preliminary letters
testamentary. SCPA 1412(5).

9.  In certain cases, the fiduciary may bring an action on behalf
of the estate prior to the issuance of preliminary letters
testamentary. For a discussion on the topic, see 5 Warren's
Heaton Surr. Ct. Practice 61.01[2] (7th ed., 2010).

10.  In such cases, practitioners should also consider an application
for limited and restrictive letters under SCPA 702.

11.  There are few decisions addressing the Surrogate’s Court’s
power to stay proceedings in other courts. In In re Estate of
Pignataro, N.Y.L.]J., Feb. 5, 2010, p. 33, col. 1 (Sur. Ct. Bronx Co.),
which is discussed in this section, the Bronx County Surrogate’s
Court stayed a proceeding in Housing Court involving assets
of the decedent’s estate. For further information on stays, see
CPLR 2201 and 3211(a)(4) and David D. Siegel, New York
Practice §§ 255, 262 (Thomson West, 4th edition, 2005).

12. N.Y.L]J., Feb. 5, 2010, p. 33, col. 1 (Sur. Ct., Bronx Co.).

13.  The decision does not address filing probate petitions by order
to show cause.

14.  N.Y. Judiciary Law, Article 19; SCPA 606, 607.

Sean Robert Weissbart is a litigator at the law
firm of Patterson Belknap Webb & Tyler LLP in New
York City. Mr. Weissbart represented the petitioner in
the In re Estate of Pignataro case discussed herein. He
is a member of the New York State Bar Association’s
Estate Litigation Committee.
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Late Payment of Legacies:

After Seven Months Things Can Get Interesting

By Deidre O'Byrne and Peter Slater

On its face, the New York
Estates, Powers, and Trusts
Law (EPTL) is clear with
respect to when a New York
executor should pay interest
on a delayed distribution of a
pecuniary legacy. In practice,

the question has been a bit
complicated to navigate. The
statutory provisions indicate
that a legatee must bring an
action or proceeding to com-
pel payment of a disposition
or distributive share before being entitled to receive in-
terest; however, case law has not always arrived at this
same conclusion.

The consequent uncertainty leads to some interest-
ing questions: (i) Does the executor have a fiduciary
duty to the legatee to pay interest or to alert a legatee to
the possibility of requesting interest or (ii) could such
actions be a breach of fiduciary duty to the other ben-
eficiaries under the will?

This article provides an overview of the statutory
framework governing payment of interest on spe-
cific distributions from an estate, and reviews some
of the case law on point. The article also explores the
fiduciary duties owed to the legatee and to the other
beneficiaries under a will, and attempts to draw con-
clusions from this patchwork of authorities to assist the
beleaguered executor in determining whether to pay to
interest or not.

Statutory Framework

Subdivision (d) of EPTL 11-2.1 addresses “[i]n-
come earned during administration of a decedent’s
estate,” that is, income realized by estate assets during
the period from date of death to date of distribution.
Paragraph (2) provides that, absent a direction in the
will to the contrary, specific legatees are entitled to the
income from the property bequeathed to them and the
balance of the income is shared pro rata by “all other
beneficiaries, except beneficiaries of pecuniary dispositions
not in trust.”!

Under certain circumstances, however, interest is
payable on delayed payments of pecuniary legacies.
Subdivision (d) of EPTL 11-1.5 provides that “in any
action or proceeding to compel payment of a disposition or
distributive share, the interest thereon, if any, shall in

the case of a disposition be

at the fixed rate in the will

or if none is so fixed in any
case at the rate of six percent
(6%) per annum commencing
seven months from the time
the letters, including prelimi-
nary or temporary letters, are
granted.”? Subdivision (c)
grants a beneficiary the right
to bring an action against a
fiduciary to enforce payment
if after seven months the
fiduciary refuses the demand of the beneficiary for pay-
ment of his share.? Entitlement to interest on pecuniary
disposition thus appears dependent on bringing an ac-
tion or proceeding to compel payment of a disposition
or distributive share.

Case Law Application

In interpreting the foregoing statutory regime, two
lines of cases have emerged.

Ask and Ye Shall Receive

The Court of Appeals in In re Crea upheld an al-
lowance of interest on a $20,000 legacy when payment
of such legacy was delayed beyond seven months af-
ter letters testamentary were issued to the executors.?
The matter came before the courts due to a dispute
between the co-executors of the decedent’s estate con-
cerning whether the pecuniary beneficiary under the
decedent’s will, who also happened to be an execu-
tor, was entitled to interest on the delayed payment.
Notwithstanding that statutory provisions substan-
tively similar to EPTL 11-2.1(d) and EPTL 11-1.5 were
operative at the time, and that the delay was partially
caused by the beneficiary, the Appellate Court, and
later, the Court of Appeals, without more than a cite to
Surrogate’s Court Act § 218 (the predecessor to EPTL
11-1.5), awarded the legatee interest even though no
proceeding had been brought to compel the fiduciaries
to pay the legacy.

In In re Zalaznick,? the Bronx County Surrogate’s
Court (in the context of an accounting proceeding)
was asked to determine whether a marital bequest was
entitled to interest when it had not been paid within
seven months of the issuance of letters testamentary.
The court concluded that because EPTL 11-1.5 is the
present embodiment of Section 218 of the Surrogate’s
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Court Act, the Crea decision controlled. Thus, the court
held that the decedent’s wife was entitled to interest
even though she as the executrix of the decedent’s es-
tate could timely have made a distribution to herself.

In the 1994 decision of Matter of Schwarz,® which
was also an accounting proceeding, the corporate ex-
ecutor sought guidance from the New York County
Surrogate’s Court as to whether the testator’s widow
was entitled to interest on the delayed payment of her
pecuniary legacy. The court’s opinion first reviewed the
statutory framework and noted that pursuant to EPTL
11-2.1(d) and EPTL 11-1.5, an action must be brought to
compel payment of the legacy before interest becomes
payable. Notwithstanding the statute’s plain language,
the court found Crea controlling based on the similarity
of the facts under review (i.e., both involved delayed
payments of pecuniary legacies where suit had not
been brought against the fiduciary to compel payment).
The court posited that Crea was correctly decided (de-
spite the apparent lack of statutory authority), because
to hold otherwise would encourage unnecessary litiga-
tion and penalize beneficiaries who patiently awaited
distribution.

The court in Schwarz also observed that EPTL 11-1.5
does not specifically preclude the payment of interest
other than as a result of a proceeding to compel pay-
ment. It noted that if interest could only be awarded
after litigation had commenced, a fiduciary that paid
interest on a legacy at the specific request of a legatee
would arguably be subject to surcharge by the residu-
ary legatees for not requiring the legatee to bring an
action against the estate. The court was disinclined to
take a position that arguably encourages litigation and
appeared swayed by the fact that as the beneficiary
was deprived of the use of her money for over a year,
the equities of the case dictated that she receive some
compensation.”

In Estate of Park-Montgomery, the executor in a
contested probate proceeding sought to force certain
beneficiaries of the will to accept their pre-residuary
bequests without interest in accordance with the
stipulation which settled the probate contest.® The pre-
residuary beneficiaries, relying upon Schwarz, argued
that they were entitled to interest on their legacies even
absent a proceeding to compel payment. The Nassau
County Surrogate’s Court concluded that Schwarz did
not stand for the proposition that a court must impose
interest on delayed bequests, but rather a court may
impose interest after reviewing the facts and circum-
stances and equities of a particular case. The court de-
termined that the reason for the delay in payment was
due to the actions of the beneficiaries seeking interest,
and thus declined to impose interest on their bequests.

Similarly, in In re Kasenetz, the co-guardians ad
litem for contingent remainder beneficiaries disputed

in a final accounting proceeding the executors’ deci-
sion to pay interest on the payment more than seven
months after the issuance of letters testamentary of the
surviving spouse’s elective share.” The Nassau County
Surrogate’s Court concluded that an elective share is

a pecuniary amount, and that when its payment is de-
layed it becomes entitled to interest under EPTL 11-1.5.
The court, noting the split of authority between it and
Oswego County Surrogate’s Court (discussed below),
stated that it would adhere to its prior decisions where-
in it held that “in the absence of a proceeding to compel
payment, interest may be imposed in the discretion of
the court.”10

So Sue Me!

Unlike the foregoing authorities, the Oswego
County Surrogate’s Court took a hard line in In re
LaFave'! and denied the legatee of a pecuniary bequest
interest on the delayed payment of such bequest. The
court based its ruling on the fact that the legatee had
not made a demand for payment or commenced an ac-
tion to effect distribution prior to its payment by the ex-
ecutor. In dicta, the court stated that “at the very least,
as the statute requires, this court feels that the claimant
should demand payment of his distributive share from
the personal representative, and then if he refuses to
make distribution, have notice by the commencement
of an action given to the personal representative before
this court will consider granting of interest for any de-
lay in payment of a legacy.”12

What Should a Fiduciary Do?

As a fiduciary, an executor has the duty to deal im-
partially with the beneficiaries of an estate or trust.!> A
fiduciary also has a duty of undivided loyalty to each
of the estate beneficiaries,!* constituting a duty of abso-
lute loyalty, fairness, and impartiality to all beneficia-
ries.!” Interestingly, none of the foregoing cited authori-
ties examine head-on the difficult fiduciary duty issues
an executor faces in determining whether he must pay,
should pay, or may pay interest on a late distribution
without an action having first been brought. Instead,
the courts seem to weigh the equities of each case out-
side the framework of a fiduciary duty analysis, and
use their discretion to impose interest where they see
fit.

Should an executor be guided by her fiduciary du-
ties (or subject to surcharge for failing to follow such
duties) when determining whether to pay interest or
whether to inform the recipient of the delayed bequest
that he or she may be entitled to interest if he or she
sued the executor? Would the executor be in breach of
a fiduciary duty to either the current beneficiary or the
residuary beneficiary no matter which course of action
she pursues? Each is owed a duty, and payment or non-
payment of interest is contrary to the interests of one of
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those beneficiaries. The answer appears to be that the
prudent executor should always consider her fiduciary
duties when deciding whether to pay interest (or sug-
gesting to a beneficiary that interest may be payable),
and that the apparent contradiction of duties may not
actually be as stark as it first appears.

A resolution may be that the residuary beneficiaries
aren’t equitably entitled to the interest due to the pecu-
niary legatee, whether or not it is claimed. The delay in
payment could be said to deprive the pecuniary lega-
tee of the right to use the funds and result in unjustly
enriching the residuary beneficiaries. If allowing the
residuary beneficiary to benefit from the nonpayment
of interest is inequitable, its payment to the pecuniary
beneficiary should not be a breach of the executor’s
duty to the residuary beneficiary. A similar conclusion
should be reached applying the same logic to an execu-
tor who alerts a pecuniary legatee to the possible pay-
ment of interest. One must consider, though, whether
in the current economic environment the rate of interest
earned on a delayed bequest alters this conclusion.

Conclusion

While the relevant provisions of the EPTL require
an executor to pay interest on a delayed bequest to a
pecuniary legatee only if suit is brought against the ex-
ecutor, case law is not as formulistic. Many courts have
found that if a legatee inquires about whether interest
is payable, an obligation arises to pay interest on the
delayed bequest. An executor is thus faced with a num-
ber of choices: alert the beneficiary to the possibility of
interest prior to an action being brought, pay the inter-
est without being sued and without asking the court,
pay the interest only if approved by a court, or finally,
wait to pay the interest only after an action has been
brought. Likely the most prudent approach is for an ex-
ecutor to fold the question concerning the propriety of
paying interest into an accounting proceeding. Absent
statutory direction that is in fact supported by the case
law, seeking the court’s direction in this way would not
result in unnecessary litigation, and would also estab-
lish a basis for the executor’s actions.®
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New York Proposal to Eliminate Tax Exemption
for Resident Trusts with Nonresident Trustees...
Introduced, Then Stricken, but Will It Return?

By Sharon Klein

On January 19, 2010, a bill was introduced to the
New York State Assembly to amend the definition of
a “resident trust” for New York income tax purposes.
The stated purpose of the bill was to reduce tax avoid-
ance opportunities through the use of nonresident
trustees.

New York Income Taxation of a “Resident
Trust”

A “resident trust” is a testamentary trust created
by a New York decedent, an irrevocable trust cre-
ated by a New York domiciliary or a revocable trust
that became irrevocable while the creator was a New
York domiciliary.! The income of a resident trust is
generally subject to New York State income tax under
Section 601(c) of the New York Tax Law. However,
under Section 605(b)(3)(D) of the New York Tax Law,
a resident trust will not be subject to New York tax if
three conditions are satisfied:

1. All trustees are domiciled outside of New York;

2. The entire corpus of the trust, including real
property and tangible personal property, is lo-
cated outside of New York; and

3. All income and gains of the trust are derived
from sources outside of New York.

Intangible property is considered located outside
of New York if all of the trustees are domiciled outside
of New York. Accordingly, a New York resident trust
with no trustees in New York, no real property or
tangible personal property in New York and no New
York source income is not subject to New York income
tax. Under this rule, New York tax liability at the trust
level can often be eliminated merely by appointing
non-New York trustees.

Bill Would Have Eliminated Tax Exemption for
Resident Trusts with Non-New York Trustees
and Classified All Testamentary Trusts Created
by New York Decedents as Resident Trusts

The bill would have eliminated the three condi-
tions for tax exemption currently contained in New
York Tax Law Section 605(b)(3)(D), making residency
of the trustees irrelevant.

Pursuant to the bill, all
testamentary trusts created
by the will of a decedent do-
miciled in New York would
have been considered
resident trusts, and their in-
come would have been fully
taxable. Non-testamentary
trusts created by resident
grantors would also have
been considered resident
trusts subject to New York
tax on all of their income, with a limited exception
provided for resident non-testamentary trusts with no
New York source income and one or more non-New
York resident beneficiaries. Such trusts would have
been taxed based on the percentage of identifiable
beneficiaries who were New York residents.

Resident non-testamentary trusts with any New
York source income would continue to be fully
taxable.

The bill was projected to increase revenue by $25
million annually and would have applied to taxable
years beginning on or after January 1, 2010.

Mercantile-Safe Deposit & Trust Company
Case Outdated?

The exception to the taxation of resident trusts in
New York Tax Law Section 605(b)(3)(D) originated
from the decision in Mercantile-Safe Deposit & Trust
Company v. Murphy.? In the Mercantile-Safe Deposit
case, the New York Court of Appeals held that it was
unconstitutional for New York to tax a trust created by
a New York resident that had an out-of-state trustee
and was administered out of state, even though the
primary beneficiary was a New York resident.

The summary of the bill to change the taxation of
resident trusts stated that (1) recent state and federal
appellate decisions had upheld the constitutionality of
taxing a percentage of trust income based on the per-
centage of trust beneficiaries who are state residents
when the grantor was a state resident and (2) many
states also taxed all of the income of testamentary
trusts under the wills of decedents domiciled in that
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state. The summary noted that a number of states tax
trusts in a manner similar to the legislative proposal.

Was the Reasoning in the Bill Summary
Sound?

The Mercantile-Safe Deposit case relied on the U.S.
Supreme Court case of Safe Deposit and Trust Co. v.
Virginia.?

In Safe Deposit and Trust Co., the Supreme Court
held that it violated the Due Process Clause of the
Constitution to tax a trust based on the residence of
the grantor. That case has never been overruled.

Apparently there are only two recent cases up-
holding the constitutionality of taxing a trust’s income
based on the percentage of trust beneficiaries who are
state residents when the grantor is a state resident—
one in Connecticut and the other in Washington, D.C.

In District of Columbia v. Chase Manhattan Bank,*
the District of Columbia Court of Appeals held that
the residence of the testator was a sufficient basis
on which to impose taxation of a testamentary trust.
In Chase Manhattan Bank, Trustee v. Gavin, Comm’r of
Revenue Services,” the Connecticut Supreme Court
reached a similar conclusion with respect to both tes-
tamentary trusts and an inter-vivos trust.

In making their determinations, the D.C. and
Connecticut courts relied on Quill Corporation v. North
Dakota,® a Supreme Court case that did not address the
constitutionality of a state income taxation statute but
instead dealt with the ability of North Dakota to levy
a use tax on an out-of-state mail order company. That
leads to the reasonable question: What does a case
about an out-of-state mail order company have to do
with the constitutionality of a state’s characterization
of a resident trust for income tax purposes?

The Quill court held that where a corporation pur-
posefully avails itself of an economic market in a state,
the state could fairly impose a tax. In applying the
reasoning of Quill to the taxation of trusts, the courts
in the District of Columbia and Gavin cases reasoned by
analogy and focused on the extent to which a trust has
benefited from the protections of a state’s laws and its
courts. They held that, just like a corporation, a trust
“owes its existence” to the laws of its home state, and
this provides a sufficient nexus in order to impose
taxation. Despite this apparently broad holding, two
conclusions are clear from the District of Columbia case:

1. The determination in the District of Columbia
case turned on the District’s “continuing super-
visory authority” over the testamentary trust

at issue, which was governed by D.C. law (the

will was probated in the D.C. courts, account-
ings were filed in the D.C. courts and disputes
were adjudicated in the D.C. courts).

2. The court specifically declined to rule on the
constitutionality of taxing an inter-vivos trust
based exclusively on the residence of the
grantor.

In the Gavin case, the court did uphold the con-
stitutionality of a statute that imposed taxation on an
inter-vivos trust created by a Connecticut domiciliary.
Consider, however, the specific fact pattern before the
court—the trust at issue had only one current benefi-
ciary, who was a Connecticut domiciliary; she was to
receive all of the trust property, including accumulat-
ed income, at age 48; and she had the power to direct
the disposition of the trust property if she died before
48. The court expressed no opinion regarding the
constitutionality of imposing state income taxation in
circumstances where the contacts with the taxing state
were less substantial.

Apart from the constitutional considerations
raised by the proposed New York law, many practitio-
ners believed that, if this legislation were enacted, it
would in fact lead to a loss of supervisory control by
the New York courts over trusts and a loss of revenue
for New York.

In the case of testamentary trusts, consider that
the determination of the District of Columbia court
turned on the fact that the trust in question “owed its
existence” to D.C. law. In order to eliminate the con-
stitutional underpinning of the court’s ruling, many
practitioners believed that draftspersons would be
more likely to provide that the law of a state other
than New York governed, and that the courts of the
other state had exclusive jurisdiction over, a trust.
Trustees and beneficiaries of existing New York
testamentary trusts might also have been incentiv-
ized to decant under Estates, Powers & Trust Law
Section 10-6.6(b) or exercise powers of appointment
to change the trust situs and governing law to other
jurisdictions.

In the case of inter-vivos trusts, many practi-
tioners believed that New York residents would be
encouraged to create and fund revocable trusts dur-
ing their lifetimes in jurisdictions that would not tax
the trust after death. That, in turn, would lead to the
avoidance of New York probate, with the attendant
loss of supervisory control by the New York courts.

Consider also that the proposed legislation was
projected to increase revenue by a very modest $25
million annually. Yet how much revenue would be lost
in New York if the proposed legislation was enacted?
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There was concern that the proposal would drive
affluent New Yorkers out of New York to avoid the
cumulative burden of yet another New York tax—in
this case the New York income taxation of a testamen-
tary trust for its entire duration. Driving affluent New
York residents to another state could result in substan-
tial losses to New York estate tax revenues. Indeed,
in a study that appeared in the Wall Street Journal on
February 10, 2010, it was reported that wealthy resi-
dents were “fleeing New Jersey” after tax increases.
The state Chamber of Commerce Chairman, Dennis
Bone, was quoted as saying it was “crystal clear that
the state’s tax policies are resulting in a significant de-
cline in the state’s wealth.”

Additionally, to the extent that more New York
residents began to create and fund revocable trusts in
other jurisdictions that would not tax the trust after
death, that would result in the loss to New York of the
income tax otherwise payable by New York probate
estates.

Proposal to Eliminate Tax Exemption for
Resident Trusts Stricken

As a welcome relief to many, the section of the
Governor’s Budget Bill A9710 that was introduced to
eliminate the tax exemption for resident trusts with
nonresident trustees was stricken from the bill. The
bill was signed into law on August 11, 2010 without
that proposal. Whether the proposal has been perma-
nently abandoned or will reappear at some later point
is unclear, but at least for now;, it has been dropped.

New York Imposes New Filing Requirements
for Resident Trusts Not Subject to Tax

On July 23, 2010, the New York Department of
Taxation and Finance issued TSB-M-10(5)I regarding
filing requirements for resident trusts that are not sub-
ject to tax.

Although resident trusts that meet the conditions
of Section 605(b)(3)(D) of the New York Tax law are
not currently subject to New York tax, TSB-M-10(5)1
requires resident trusts to file a New York State fidu-
ciary income tax return under certain conditions. This
reverses previous New York policy described in earli-
er guidance (TSB-M-96(1)I), which provided that a
resident trust not subject to New York taxation pursu-
ant to Section 605(b)(3)(D) was not required to file a
return. The new filing requirements are effective for
tax years beginning on or after January 1, 2010.

TSB-M-10(5)I provides that a New York State resi-
dent trust must file a New York State fiduciary income
tax return if the trust:

e is required to file a federal income tax return for
the tax year;

* had any New York taxable income for the year;

® had tax preference items for minimum income
tax purposes in excess of the specific deduction;
or

® is subject to a separate tax on lump-sum distri-
butions.

According to the guidance, there is no longer any
exception to these filing requirements for resident
trusts that are not subject to tax because they meet the
conditions of Section 605(b)(3)(D) of the Tax Law.

A trust that is required to file a New York State in-
come tax return must file using Form IT-205, Fiduciary
Income Tax Return. Resident trusts that are not subject
to tax under the conditions of Section 605(b)(3)(D) of
the Tax Law, but are required to file Form IT-205 will
also be required to complete and attach a new Form
IT-205-C (not yet available), New York State Resident
Trust Nontaxable Certification, to Form IT-205.

Why the New Filing Requirements?

As noted previously, the proposal originally in-
troduced to eliminate the tax exemption for certain
resident trusts was projected to increase income tax
revenues by $25 million. Many practitioners believe
that the $25 million projection was a substantial un-
derestimate. The filing requirements may have been
introduced so that the tax authorities can more ac-
curately gauge the potential revenue increase and
provide impetus for a possible reintroduction of this
proposal.

Additionally, the filing requirements will probably
serve as a policing mechanism. Unless resident trusts
report their income, it is very difficult for the tax au-
thorities to rule on a trust’s position that no New York
tax is due.

Endnotes

N.Y. Tax Law 605(b)(3).

19 A.D.2d 765 (3d Dep’t 1963), aff’d, 15 N.Y. 2d 579 (1964).
280 U.S. 83.

689 A.2d 539 (1997).

733 A.2d 782 (Conn. Sup. Ct., 1999).

504 U.S. 298.

SANER LI I R A

NYSBA Trusts and Estates Law Section Newsletter | Winter 2010 | Vol. 43 | No. 4 13



Sharon Klein is a Managing Director and Head
of Wealth Advisory at Lazard Wealth Management
LLC, where she is responsible for leading the
delivery of Wealth Advisory services, including
trusts and estates, tax, and philanthropic plan-
ning. Ms. Klein has spoken for many professional
organizations, including the New York State Bar
Association, the American Bar Association, the BNA
Tax Management Advisory Board, the Practising
Law Institute, and is a frequent seminar presenter
at continuing legal education seminars throughout
the country. Ms. Klein’s articles and quotes have
appeared in prominent publications such as The
Wall Street Journal, The New York Times, The New
York Law Journal, Trusts & Estates magazine and
BNA Estate, Gifts and Trusts Journal. Ms. Klein is a
Chair of the Life Insurance and Financial Planning
Committee of the American Bar Association. She is
also a member of the New York City Bar Association
Committee on Trusts, Estates & Surrogates Courts,
a member of the Trusts & Estates Leadership

Committee for the UJA-Federation of New York and
a member of the Professional Advisory Committee
of the Anti-Defamation League.

This material is written by Lazard Wealth Manage-
ment LLC for general informational purposes only
and does not represent our legal advice as to any
particular set of facts and does not convey legal, ac-
counting, tax or other professional advice of any
kind; nor does it represent any undertaking to keep
recipients advised of all relevant legal and regulatory
developments. The application and impact of relevant
laws will vary from jurisdiction to jurisdiction and
should be based on information from professional
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Trusts and Estates Law Section

SPRING MEETING

Fairmont Turnberry Resort & Club
Aventura, Florida

www.fairmont.com/turnberryisle

April 7-10, 2011

SAVE THE DATES!

Join the Trusts and Estates Law Section at the 2011 Spring Meeting in sunny Florida!
The topic of this year’s program is

TAUSTS: Misteaks and Solutions

Drafting flexibility into trusts; repairing trusts that don’t work; issues with Florida trusts;
income tax aspects of early trust termination and protecting assets in trusts.

We have a group of nationally known speakers lined up. Ethics credit will be available through
a panel of Surrogates discussing best practices in the Surrogate’s Court. The program will
provide up to 7.0 MCLE credits, including 6 credits in Professional Practice and 1.0 credit in

The Section Executive Committee will meet on Thursday afternoon and a general reception
will start at 6:00pm. Activities are planned for spouse/guests and attendees each day; details
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Florida Homestead, QPRTs, and “Living Trusts"—

Florida Property Tax Could Get You “Coming

and “Going”!
By Lisa Schneider and Bette Kester Conrad

Florida’s essentially “no
tax”/”low tax” laws bring
many New Yorkers to Florida
to establish their permanent
residences, even while main-
taining many New York ties.
While many seek the more fa-
vorable treatment for estate/
inheritance and income tax,
many just want the advantage
of comparatively low real
estate taxes in Florida. They
come to Florida to purchase
personal residences which
will qualify for both the lower real estate taxes and the
added values of the homestead ad valorem property
tax exemption and the annual homestead property re-
valuation cap placed on qualified Florida realty. Often,
these New Yorkers retain their professional relationships
with their New York attorneys. Almost invariably, they
eventually elect to use living trusts and/or Qualified
Personal Residence Trusts (QPRTs) to hold legal title to
their residences, for various estate planning purposes.

Lisa Schneider

However, what may be Florida “homestead” for
some purposes, is not necessarily Florida “homestead”
for all purposes. This is especially true for the homestead
ad valorem property tax exemption and re-valuation
tax cap qualification. There are quirks in the homestead
ad valorem property exemption and re-valuation tax
cap rules which tend to vary somewhat from county to
county. Failure to understand and plan for these differ-
ences may result in notable costs and inconvenience to
the property owner.

What does this mean for your trust clients (and the
remaindermen of their trusts)? Homestead ad valorem
exemption status for Florida domiciliaries provides two
primary benefits. First, there is a $50,000 reduction in the
“just value” for the annual computation of the tax as-
sessment value.! This exemption may be augmented by
modest additional exemptions for widows, certain veter-
ans, blind persons, certain seniors, and totally disabled
persons.2 Second, the annual homestead re-valuation
(or reassessment) amount is capped at the lower of three
percent (3%) or the percent change in the Consumer
Price Index for the preceding calendar year.?

In an escalating real estate market, this cap will
keep the real estate tax bill of Florida domiciliaries much
lower over time than if they never declared Florida as

n

their domicile. The loss of

the re-valuation cap is par-
ticularly troublesome if the
grantor (typically, the par-
ent) originally purchased the
property 10-15 or more years
before the transfer to a trust

is made (at a notably lower
basis than its current value),
or if the grantor more recently
bought in an area which has
seen at least as much gain as
loss in property values. Such
scenarios are not uncommon
in Florida. That said, it is important to note that there is
now a ten percent (10%) cap on tax re-valuation assess-
ment for non-homestead residences.*

Bette Kester Conrad

Transfer your client’s residence to a revocable trust?
Put the residence in a QPRT and plan an “exit strategy”
of a lease to the grantor (and/or spouse), if the grantor
survives the term and does not want to move? “Just do
it,” no problem, right?

It depends on how you define “problem.” If your
client wants to qualify for homestead exemption from
ad valorem taxation and the homestead property re-val-
uation cap on the homestead being transferred to a revo-
cable “living” trust or QPRT (with or without a lease exit
strategy), you may find that it is not as easy in practice
as it looks in theory. You may want to engage Florida
counsel for more than just preparation of the deed(s) of
conveyance. This homestead tax exemption qualifica-
tion and property re-valuation cap preservation arena
is fraught with potential traps for any attorney who is
unfamiliar with local rules and protocols in the various
counties. Moreover, those attorneys not practicing in
the county where the realty is located are particularly at
risk. How do these potential estate planning traps get
“sprung”? There are a number of factors to consider.

Do not be confused when dealing with Florida
“homestead” definitions and qualifications. Florida has
“homestead” for three purposes: (i) post mortem de-
scent and distribution; (ii) creditor protection; and (iii)
ad valorem property taxation. Descent and distribution
are governed by the Florida Constitution and the cor-
relative Florida Statutes.> Most descent and distribution
permutations found in case law in past years have now
been codified. Creditor protection from forced sale is
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likewise governed, with the federal and common law
being interposed.®

The homestead exemption(s) and annual re-valua-
tion cap for ad valorem property taxation, however, are
governed by a combination of the Florida Constitution;”
Florida Statutes;® Florida Attorney General Opinions;’
rulings and “advisories” by the Florida Department
of Revenue;'? local ordinances (in some cases);!! and
unpromulgated rules and protocols established by the
property appraisers of the various counties. The con-
stitution, statutes, and Attorney General Opinions are
reasonably readily available to all practitioners. Local
ordinances and some advisories from the Department of
Revenue can be found with more diligence and digging.

However, the local rules and protocols in the vari-
ous tax appraisers” offices (which are supervised by
publicly elected officials) are not so readily determined.
Moreover, these local rules and protocols may change
with elections or simply by the determination of the
sitting elected tax appraiser/collector and the attorney
who advises that office.'? It is the latter ambit (referred
to in this articles as “local rules and protocols”) which is
most problematic. Here, New York attorneys and even
out-of-area Florida attorneys can encounter the most po-
tentially dangerous missteps in the use of trusts to hold
primary residences, and for so-called “lease-overs” or
“lease-backs” for QPRTs, intended to qualify for home-
stead ad valorem and property re-valuation cap tax ex-
emption benefits.

So, what's the downside, if the New York attorney
does not ensure that all of the “reasonably ascertainable”
local “i’s” are dotted, and “t’s” crossed? If New Yorkers
are not properly advised, if their QPRTs, living trusts,
and lease-backs/lease-overs are not drafted to meet the
requirements of the Florida Department of Revenue and
Florida Statutes (as well as any applicable ordinances in
the county of their homesteads), and/or if they do not
follow local rules and procedures in the course of the
transfers, then:

1. The homestead exemption and re-valuation tax
cap may be lost at the moment the conveyance to
the QPRT or living trust is recorded;

2. Many so-called “end game” techniques (e.g.,
lease-backs and leases-over to surviving spouses)
to avoid the grantor (or the grantor’s spouse)
having to move out after a QPRT term has ended
will fail to qualify for the homestead exemption
and re-valuation tax cap after the QPRT has end-
ed; and, in the context of both a QPRT and a living
trust,

3. If the home goes to the remaindermen of a liv-
ing trust or to the remaindermen of a QPRT, it
will have no continuing homestead property
re-valuation cap unless a qualified person in

the class resides in the homestead and follows
required local rules and protocols to perfect the
homestead exemption and property re-valuation
cap qualification.

Can one “recover” a lost homestead exemption? Yes,
given the right set of facts and timely, proper appeal,
recovery is possible. There are notice and appeal provi-
sions in the statutes.!® There are, however, no guaran-
tees; and it has been the authors’ observations that too
often a favorable result comes together with not insig-
nificant fees, costs, and inconveniences to the client.

In addition, there are instances where the result is
an erstwhile “tie” in which: (1) the property appraiser
“wins” for the instant year and may re-value the prop-
erty at its January 1st value of the ensuing year (most
frequently resulting in a higher base of calculation for
the property tax which will be capped from that year
forward); while (2) the property owner realizes only the
ensuing year’s homestead exemption and re-valuation
cap on a higher assessment base cost, thus having higher
overall property taxes to be paid, generally speaking.

That said, arguably in the last two or three years,
values on Florida homes purchased at the heyday of the
2004-2006 real estate frenzy have plummeted—so, some
owners of property who bought at those peaks may ac-
tually benefit from a re-valuation, if done before the real
estate market’s general values climb notably. However,
the attorney should not count on that possibility as being
a safety net.

On the plus side, the 2010 statutes technically re-
cently provide a specific exemption for a change in
ownership (conveyance) from an owner, individually, to
the owner as the grantor of his/her revocable (“living”)
trust from being deemed a homestead ad valorem tax
exemption disqualifying “change in ownership.”'* There
is also a provision which exempts lessees owning the
leasehold interests in a bona fide lease having an origi-
nal term of 98 years or more in a residential or condo-
minium parcel.'®

One would think that, with all these rules being
promulgated and codified, it should be easy to draft
living trusts and QPRTs around the potential to lose
homestead ad valorem tax exemptions and re-valuations
caps, and to obtain or retain the homestead exemption
and tax cap. That is true...as far as it goes, in theory. It
just does not go far enough in practice. The bump in
the road is “local rules and protocols.” While there are
codified rules of procedure, the local property appraiser
is given broad latitude in creating (and changing) local
procedural rules and protocols.'®

“Lawyer-logic” tells us that revocable “living” trusts
should be the least problematic of all. “Regulatory-
logic” and local bureaucracy seem to argue against
that. Intriguingly, living trusts seem especially prone to
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requiring intimate familiarity with local rules and pro-
tocols, as well as some degree of relationship with the
respective county property appraisers’ designated at-
torneys, in order to preserve homestead exemptions and
property re-valuation caps upon transfers of homestead
to these trusts.

Some county property appraisers and their at-
torneys seem to be more attuned to estate planning
techniques like placing one’s home in one’s living trust.
These counties, by and large, do not require any “magic
language” in the trust terms or in the deed of convey-
ance, provided the title of the trust (reflected in the
deed) adequately describes the trust as revocable (or
“living”). This is especially true if the initial trustee/
grantee is also the grantor. Other counties require essen-
tially “magic language” to be present in the trust instru-
ment. In addition, they require the trust to be reviewed
by the property appraiser’s designated attorney before
the appraiser will allow the homestead exemption to
continue (or to be obtained, if initial title is taken in the
name of the trust/trustee, by way of a properly complet-
ed and timely filed Florida Form DR 501). They seem to
base this on the regulatory requirement that a qualifying
residential right in trust realty must be subject to certain
prescribed trust provisions.”

Fail to get prior approval of the property appraiser’s
attorney? Neglect to send the trust or neglect to send the
attorney’s approval letter with the deed for recording?
In some counties, your client’s residence will likely be
rejected for homestead qualification in the first instance.
Then ensues the appeals process, both informal and, if
needed, formal. Other counties have been known to re-
quire an erstwhile re-application process to retain home-
stead ad valorem exemption status on the property,
on the grounds that the property appraiser must have
notice of the newly named owner of the property—even
though the homestead exemption status will basically
continue uninterrupted if this is done.!®

One good practice, in all counties, is to include
language in the deed—set apart from the other verbiage,
for high visibility—indicating that the property be-
ing conveyed is homestead in the hands of the grantor
and is intended to remain the grantor’s homestead in
the hands of the grantee.!” The best practice, in all in-
stances, is to take the unrecorded (proposed) deed to the
property appraiser, with a copy of the revocable trust
(the page containing the grantor’s right to remain in
homestead for life, etc., flagged, and “magic language”
highlighted), and ask the clerk/appraiser if this convey-
ance will qualify for continuation of homestead for the
grantor, without more—or do they require something
else? Taking the grantor’s current year’s homestead
exemption “card” (sent out by the property appraisers
of the counties annually), as quick-reference proof of
current homestead status, is a good added precaution.
This avoids running afoul of any unpromulgated, per-

haps relatively new, local rule or protocol, and enables
the attorney (or client) to take remedial action prior to
recording the deed and potentially losing homestead
exemption(s) status—temporarily or permanently.

Oddly enough, after two cases which have been
codified, QPRTs present the least problem at the time
of the initial transfer—if, and only if, all local rules and
protocols are followed.?’ Regardless, the language noted
above for incorporation into deeds conveying home-
steads to revocable trusts, and the procedures suggested
to avoid problems at the outset (prior to recording
the deed) for revocable trusts, should be followed. Of
course, if the attorney has established a good working
relationship with the property appraiser’s office or the
property appraiser’s designated attorney, this process is
much more streamlined and straightforward for the cli-
ent and the client’s attorney.

Nevertheless, QPRTs are not without challenges.
Getting the homestead exemption to continue upon
transfer to the trust is only the first hurdle. What about
when the grantor survives the term but does not want to
vacate (or cannot feasibly vacate immediately)? From a
pure estate-planning standpoint, the QPRT default posi-
tion is to do a bona fide lease from the remaindermen
to the grantor or a lease-over to the grantor’s spouse
(or the grantor and spouse, until the last of them dies).
Many such leases are done on a year-to-year basis, for
a variety of reasons. Commonly referred to as an “exit
strategy,” these techniques have become so common-
place as to be standard procedures for estate planners.

But, what about homestead exemption? The poten-
tial cost of the loss of homestead exemption, and par-
ticularly loss of the re-valuation cap if values continue
to climb as they are beginning to do, is not insignificant.
Clients who are not apprised of this potential cost can
become quite irritated when their descendants/ remain-
dermen unexpectedly get a large re-valued, non-home-
stead-exempt real property tax bill. This is especially
true when the children come back to the parents seeking
funds to pay the tax bill—which is now their obligation.

To break it down, both revocable trust remainder-
men and QPRT remaindermen are faced with the fact
that, in most cases, the homestead ad valorem tax ex-
emption and re-valuation cap on the realty is immedi-
ately lost when the property goes from the grantor to the
remaindermen.?! If the remaindermen happen to be (or
become that year) qualified Florida residents and they
take up permanent residence in the property, they are
entitled to apply for homestead exemption at any time
before March 1st of the year following the year in which
they took legal or equitable ownership.??

However, that exemption will be based on the ap-
praised assessment value as of January 1 of that ensuing
tax year, with limited exceptions.” In a market where
the original cost was equal to, or greater than, the fair
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market value in the assessment valuation year in which
the remaindermen take ownership, this is not a real
problem. Some could argue that, in the right fact pattern,
it could be a benefit to get a new tax assessment valua-
tion basis. Again, the attorney should not count on this
aberration to be a safety net. What about QPRTs when
the grantor or the grantor’s spouse wishes or needs to
continue living in the QPRT residence, but the grantor
survives the term?

Fortunately, there are now statutes which preserve
homestead exemptions and property tax caps for the
lessee of a bona fide lease having an original term of 98
years or more.?* So, it’s a “slam-dunk,” right? Just do
a 98-year lease for the grantor and/or the grantor and
his/her spouse, and the homestead exemption contin-
ues. Close—but no prize.

Once again, the local rules and protocols will come
into play, as experience has taught Florida estate plan-
ners. Much like taking the QPRT or revocable trust and
unrecorded deed to the property appraiser’s office and
asking if the appraiser requires any other action before
homestead exemption status will continue when con-
veying homestead realty to a trust, the client or attorney
should go back through those same paces. However,
this time, take the 98-year lease, together with the most
recent homestead exemption “card.” Note that the
lease must ultimately be recorded for this process to be
effective.?

In sum: Where homestead exemptions, property re-
valuation caps, and trusts are involved, don’t be lulled
into a false sense of security based on statutes and pro-
mulgated regulations, or even case law, alone. In the
final analysis, it is the local rules and protocols estab-
lished by the respective counties’ property appraisers,
from time to time, which ultimately determine whether
a client receives homestead exemption and whether
uninterrupted homestead exemption status may con-
tinue. Always remember that remaindermen will likely
lose any homestead exemption and the more favorable
property re-valuation cap, and continuing trusts for
otherwise qualified remaindermen (such as a surviving
spouse) will require special provisions for homestead
exemption(s) and re-valuation caps to continue or be
granted. “Home court advantage” takes on new mean-
ing in the context of transfers of homesteads to trusts (or
having a trust obtain a residence intended to qualify for
the homestead exemption for residents) and doing lease-
back/lease-over QPRT exit-strategies in Florida.
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Disclaimer of Jointly Held Real Estate, Bank and

Brokerage Accounts
By Howard M. Esterces

Disclaimers are a useful ’
tool in estate planning. For
example, estate planners are f ;
frequently dismayed to learn [**
for the first time after a cli- -
ent’s death that most of his or
her assets are in joint names
with the decedent’s spouse.
An elaborately drawn Will
with credit shelter and per-
haps QTIP trust provisions
will be useless unless a way
is found for some of the
jointly held assets to pass to the trusts under the Will as
probate assets, rather than outright to the survivor by
operation of law. That way is through a disclaimer un-
der IRC 2518! and its New York State law counterpart
EPTL 2-1.11 (a disclaimer is referred to as a “renuncia-
tion” in the EPTL).2 As discussed below, the problem is
compounded when it is the survivor whose contribu-
tions were used to acquire the jointly held assets.

Section 2518 of the Internal Revenue Code provides
generally that if a person makes a “qualified disclaim-
er” of an interest in property, the interest disclaimed
will be treated as though it never passed to the person
making the disclaimer for gift and estate tax purposes.
A qualified disclaimer is defined in IRC 2518 as an irre-
vocable and unqualified refusal to accept an interest in
property. The refusal must be in a writing, which must
be received by the transferor of the interest or his legal
representative not later than nine months after the date
of the transfer (or if later, nine months after the person
making the disclaimer reaches age 21). The person
making the disclaimer (“disclaiming party”) must not
have accepted the interest or any of its benefits. As a
further requirement, the disclaimed interest in property
must pass without direction by the disclaiming party,
and must pass to someone other than the disclaiming
party. An important exception allows an interest in the
disclaimed property to pass to or for the spouse of the
transferor when the spouse is the disclaiming party.
For example, a wife may make a qualified disclaimer
of a bequest under her deceased husband’s Will, even
though the disclaimed property passes to a credit shel-
ter trust under the husband’s Will for her benefit. New
York and other states also have statutory and common
law provisions governing disclaimers.?

Jointly Held Interests Other Than Bank and
Brokerage and Investment Accounts

After much litigation, clear guidelines were pro-
vided at the Federal level in the case of interests held
as a joint tenant with right of survivorship or as a ten-
ant by the entirety (other than “joint bank, brokerage,
and other investment accounts”).* Interests covered by
these paragraphs are divided into two parts. The inter-
est to which the disclaiming party succeeds upon cre-
ation of the tenancy must be disclaimed no later than
nine months after the tenancy’s creation. The interest to
which the survivor succeeds by operation of law upon
the death of the first joint tenant to die must be dis-
claimed no later than nine months after the death of the
first tenant to die. The Regulations resolve important
issues fought over in prior litigation, by clarifying that
the provisions apply whether or not the property can
be unilaterally severed under local law. Of particular
importance, the survivorship interest is deemed to be
a one-half interest in the property, regardless of the por-
tion of the property attributable to consideration furnished
by each of the joint tenants, and “regardless of the portion
of the property that is included in the decedent’s gross estate
under Section 2040.”° To illustrate, a surviving spouse
may effectively disclaim a one-half interest in a resi-
dence held as tenants by the entirety with the deceased
spouse, even if the survivor contributed all of the con-
sideration to purchase the residence.

Jointly Held Bank, Brokerage and Investment
Accounts

Federal disclaimer rules for joint bank, brokerage
or other investment accounts (e.g., mutual funds) dis-
cussed in paragraph (c)(4)(iii) of Regulation 25.2518-2
are not as clear as those described above.

The result depends on whether the transferor to
these accounts “may unilaterally regain the transf-
eror’s own contributions to the account without the
consent of the other cotenant, such that the transfer is
not a completed gift under Regulation 25.2511-1 (h)
(4).”¢ If the gift is not complete, the disclaimer must
be made within nine months following the cotenant’s
death, and the survivor may not disclaim any portion
of the joint account attributable to the survivor’s own
contributions.
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In First Wisconsin Trust Company v. United States,”
the Court found that a completed gift occurred at the
time a brokerage account was opened in names of
husband and wife as joint tenants with right of sur-
vivorship, with funds contributed by the wife. Under
Wisconsin law, each joint owner was obligated to ac-
count to the other for withdrawals of more than half of
the account, even though the brokerage firm was au-
thorized to act upon instructions from either cotenant.

New York

With the above in mind, the issue is whether a
completed gift occurs under New York law when a
bank or brokerage account is created in the names of
cotenants as joint tenants with right of survivorship.

Under Section 675 of the New York Banking Law,
subdivisions (a) and (b), a deposit in the name of the
depositor and another, to be paid to either or the survi-
vor, is prima facie evidence of the parties’ intent to cre-
ate a joint tenancy. (It has been held that survivorship
provisions must be included on the bank signature card
for the presumption to apply.) The burden of proof to
overcome this presumption is on the challenger. An in-
cident of a joint tenancy is that so long as both tenants
are living, each has a present unconditional property
interest in an undivided half of the money deposited.?

The presumption of joint tenancy may be refuted
by proof that the joint account was opened merely as
a matter of convenience, or as a result of undue influ-
ence, fraud, or lack of capacity.” In Rev. Rul. 69-148, the
Internal Revenue Service found that a brokerage ac-
count in joint names with right of survivorship, where
securities were held in nominee (“street”) name, was
akin to a jointly held bank account.

In 2009, in Matter of the Estate of Catherine K.
Corcoran,'? the Appellate Division (Third Department)
held that the statutory presumption of Banking Law
675(b)—that parties to a joint bank account intend to
create a joint tenancy—applied to brokerage accounts
in the names of the parties as joint tenants with right of
survivorship. This is a clear departure from the Court’s
earlier decision in Matter of Antoinette.! In support of
its changed position, the Corcoran Court cited numer-
ous decisions.!?

Where the presumptions of Banking Law 675 are
not overturned, an account holder in the type of joint
brokerage or bank account described does not have
a right to “unilaterally regain the transferor’s own
contributions...without the consent of the cotenant.”
Each cotenant has a duty to account to the other for
withdrawals, and thus paragraph (c)(4)(iii) of Treasury
Regulation 25.2518-2 does not apply. This is so even
though each co-owner, in dealing with the bank or bro-
kerage firm, is authorized to act alone.'* Accordingly,
the general rule of paragraphs (c)(4)(i) and (ii) of

Regulation 25.2518-2 should also apply in New York,
i.e., there is a nine month period to first disclaim an in-
terest in the account, with nine months following death
to disclaim a survivorship interest. The survivorship
interest is considered to be one-half of the account no
matter who provided the consideration.

A Quandary Under EPTL 2-1.11 and the 2010
Amendments

Alas, a quandary lurks in the issue how much of
a joint brokerage or joint bank account may be dis-
claimed in New York. At present, paragraph (b) (i) of
EPTL 2-1.11 provides that “...[A] surviving joint tenant
or tenant by the entirety may not renounce that portion
of an interest in joint property or property held by the
entirety which is allocable to amounts contributed by
him to the interest in such property.”

A recent amendment to EPTL 2-1.11,! effective for
dispositions on or after January 1, 2011, is a welcome
addition. The amendment, renumbered as paragraph
(c) (i), brings the New York statute into conformity with
Federal law, and provides instead that “...[A] surviving
joint tenant or tenant by the entirety may renounce the
interest to which such tenant succeeds, by operation
of law upon the death of another joint tenant or tenant
by the entirety, to the extent such interest could be the
subject of a qualified disclaimer under section 2518 of
the United States Internal Revenue Code of 1986, as
amended.”

What happens prior to the effective date of the
amendments to EPTL 2-1.11 while the New York renun-
ciation statute differs from Federal law? A small mea-
sure of guidance is contained in Regulation 25.2518-1(c)
(1)@) for interests created before 1982. In that case, a
disclaimer which meets the requirements of IRC 2518
and corresponding regulations, but which is not effec-
tive under State law, may nevertheless be treated as a
qualified disclaimer under IRC 2518. The attempted
disclaimer must result in transfer of the disclaimed in-
terest under State law to another person without direc-
tion or discretion on the part of the disclaiming party.
No guidance is provided in the regulations for transfers
in 1982 and later, however.

To illustrate some of the problems resulting from
the present dichotomy between New York and Federal
law, consider a situation where the deceased spouse
contributed all of the consideration for a jointly held
brokerage account, or residence held as tenants by the
entirety. The survivor’s disclaimer of the entire account
or residence would be recognized under New York law,
and would also be recognized under Section 2518 (but
only to the extent of one-half). It would no doubt be
considered a gift to the extent the disclaimer exceeded
one-half.
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Suppose instead that the survivor contributed all
of the consideration for a jointly held brokerage ac-
count or for a residence held as tenants by the entirety.
Under Federal law, the survivor would be entitled to
disclaim one-half, despite having furnished all of the
consideration. The disclaimer would not be effective
under EPTL 2-1.11 as it presently exists, however, since
under present New York statutory law a person can-
not disclaim his own contribution. It would probably
be effective for Federal purposes under the regulations
even though not complying with the New York statute.
It might even be effective in New York as a common
law disclaimer!® and under EPTL 2-1.11(h), which rec-
ognizes disclaimers under common law which may not
be in conformity with EPTL 2-1.11.

Conclusion

Beginning with interests in property arising on or
after January 1, 2011, New York and Federal disclaimer
statutes and regulations will be in substantial synchro-
nization, eliminating issues that have existed for years.
In most cases, a surviving joint tenant with right of
survivorship or tenant by the entirety will be able to
disclaim one-half following the first co-owner’s death,
whether the survivor contributed all of the consider-
ation for the jointly held asset, none of the consider-
ation, or something in between.
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The New York Court of Appeals Rules Personal
Representative of an Estate May Sue Estate Planners
for Malpractice: The Practice Management Issues:
Estate of Schneider v. Finman

By Anthony J. Enea

This is the first part of
a two-part article. Several
years ago I had the occasion
of taking the deposition in a
Will Contest of an attorney
who regularly engaged in
Will drafting as part of his
practice. The attorney dur-
ing said deposition testified
that he did not as a matter
of practice make any in-
quiry as to the extent of the
client’s assets, as said infor-
mation in his opinion was personal and private to the
client, and that he did not believe he was engaging in
estate planning. Clearly, said attorney had no concern
as to the estate tax implications of the legal advice he
provided and the documents he prepared. As a result
of the Court of Appeals decision discussed herein, I am
willing to venture that said attorney will be making
some important modification to his practices.

In Estate of Schneider v. Finmann,! the New York
Court of Appeals reversed the decision of the Appellate
Division, Third Department, and made a significant
dent in the strict privity rule which for decades had
prevented a third party without privity (contractual
relationship with the attorney) from maintaining a
malpractice claim against the attorney, absent fraud,
collusion, malicious acts, or a special relationship with
the attorney.

In Schneider, the attorney had represented the
decedent prior to his death. During the period of rep-
resentation the attorney allegedly failed to advise the
decedent appropriately about a life insurance policy
which the decedent had made transfers of the owner-
ship thereof which was ultimately taxable in his estate
upon his demise. The client had purportedly trans-
ferred ownership of the policy from a limited liability
company to himself upon the advice of counsel.

The Court of Appeals held that “privity,” or a rela-
tionship sufficiently close to “privity,” exists between
the personal representative of an estate, and the estate
planning attorney. The Court opined that the personal
representative of an estate should not be prevented

from raising a negligent estate planning claim against
the attorney who caused harm to the estate. The Court
stated, “The attorney estate planner surely knows that
minimizing the tax burden of the estate is one of the
central tasks entrusted to the professional.”?

The Court in support of its decision cited the deci-
sion of the Texas Supreme Court in Belt v. Oppenheimer,
Blend, Harrison & Tate.® In Belt, the Texas Supreme
Court held that the estate essentially “stands in the
shoes of the decedent” and thus, “has the capacity to
maintain the malpractice claim on the estate’s behalf.”
The Court also held that its decision complied with
EPTL 11-3.2(b)* which permits the representative of
an estate to maintain an action for “injury to person or
property” after that person’s death.

In deciding to relax the requirement of strict privity
between the representatives of an estate and the estate
planner, the Court of Appeals also made it clear that
strict privity still remains a ban against beneficiaries
and other third parties who wish to pursue a malprac-
tice claim against the estate planner absent evidence of
fraud, collusion, malicious acts, etc. While the Court
may have not completely opened the door to suits for
malpractice against the estate planner, it has sufficient-
ly opened the door to increased malpractice claims.

In making the blanket statement that one of the
central tasks entrusted to the estate planner is “mini-
mizing the tax burden of the estate,” the Court failed to
give any recognition to the possibility that there may
be other objectives that to the client are more important
than estate tax minimization which play a significant
role in the planning undertaken.

Many estate planners can attest to the fact that the
client may be wholly unwilling to undertake the rec-
ommended steps to minimize estate taxes espoused by
the attorney, and that the client may have legitimate
reasons for doing so. By its decision the Court has
placed the attorney in the position of having to answer
to individuals (estate representative) who may have
played no role in the estate plan, and who have no
knowledge of the conversations between the attorney
and client. On numerous occasions I have strongly
recommended to a client that he or she gift their assets,
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utilize the annual personal exclusion and their lifetime
gift tax credit (one million dollars per person), and the
client, although he had the means to do so, refused to
do so. The gifting would have reduced the size of the
client’s estate, and minimized the potential for any
estate taxes. However, the client preferred maintaining
control over his assets. Said control in many instances
is a significantly more important objective to the client
than minimizing estate taxes. The Court’s decision now
leaves the attorney engaging in Will drafting, whether
it be simple or complex, needing to document all of the
recommendations made, the estate tax minimization
options proposed, specify the client’s stated objectives
and delineate which steps he or she decided to engage
in.

In the second part of this article, I will address
some of the relevant issues the Court did not address
in its decision, such as the statute of limitations and the
continuation and or end of the attorney-client relation-
ship. I will also address what steps attorneys can take
to adequately address any potential estate tax issues
the client may have, and to appropriately define the cli-
ent’s objectives and the steps taken by the attorney to
address same.

January 24-29, 2011
Hilton New York

1335 Avenue of the Americas
New York City

Meeting and Program
Wednesday, January 26, 2011

Save the Dates

NEW YORK STATE BAR ASSOCIATI

AnnualiiMeetin

Trusts and Estates Law Section

With the Court of Appeals decision in Schneider,
we are now going down a very slippery slope in the
attorney-client relationship with respect to Will draft-
ing and estate planning—a slope that may very well
change the dynamics of the attorney-client relationship
in New York forever.
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Trustee Commissions and the Power to Adjust:
Should We Re-Characterize Adjustments?

By Joseph T. La Ferlita and Jill Choate Beier

In this low-interest rate
environment, trustees often
find themselves utilizing the
power set forth in Section
11-2.3(b)(5) of the New York
Estates, Powers and Trusts
Law (EPTL) to adjust be-
tween the principal and in-
come of a trust to ensure that
the income beneficiaries re-
ceive timely and appropriate
distributions of income. As
a result, many trustees must
face the issue regarding the calculation of commissions
for trusts where he or she has exercised the authority
to make adjustments from principal to income. Many
practitioners and trustees believe that the statute does
not clearly address the commission calculation issue
where a trustee utilizes the power to adjust.

Overview

Section 11-2.3(b)(5) of the EPTL empowers a trustee
to make adjustments between principal and income if
the trustee considers such adjustment to be “advisable
to enable the trustee to make appropriate present and
future distributions” that would be “fair and reason-
able to all of the beneficiaries....” However, a trustee
is prohibited from making such adjustments in several
circumstances.! One such circumstance is where the
adjustment would benefit the trustee, either directly or
indirectly.? Many trustees frequently decide to exercise
the power to adjust to treat the beneficiaries fairly and
in accordance with the statute. Such adjustments often
incidentally result in an increase in trustee’s commis-
sions. This situation raises the question of whether such
an adjustment violates clause (b)(5)(c)(viii) of Section
11-2.3 because the increase in the trustee’s commission
is a prohibited indirect benefit to the trustee within the
meaning of the statute.

The amendments to the statute in 2008 clarified this
issue by adding the parenthetical phrase “(which, how-
ever, shall not include the possible effect on a trustee’s
commission).”® The parenthetical language makes it
clear that an incidental increase in the trustee’s com-
mission resulting from a trustee’s exercise of the power
to adjust is not the type of indirect benefit that would
violate the statute. Indeed, the Practice Commentaries
of McKinney’s Laws of New York, written by Professor

Margaret Valentine Turano
(“Turano”), discusses
whether the increase in
trustees” commissions is a
prohibited indirect benefit

to the trustee and concludes
that the 2008 amendments to
the statute clarify this issue.*

Richard Nenno® points
out, however, that a ques-
tion regarding the calcula-
tion of trustee’s commis-
sions arises where such
commissions are based on the trust’s income. Nenno
concludes that it is unclear whether the trustee should
be compensated on amounts adjusted from principal to
income (e.g., whether the amount adjusted should be
re-characterized for purposes of calculating commis-
sions) notwithstanding the fact that some state statutes
permit the trustee to be compensated on such adjusted
amounts. In New York, for example, the commissions
for a trustee of a wholly charitable trust are calculated
based on the amount of income collected in a given
year.® Under EPTL 11-2.3, the trustee would be en-
titled to compensation on such income even where the
trustee exercised the power to adjust and transferred an
amount from principal to income, thereby increasing
the base on which commissions are calculated. Nenno’s
questioning of whether amounts adjusted from princi-
pal to income should be re-characterized for purposes
of calculating trustees” commission highlights the need
for clarification, particularly in the case of wholly chari-
table trusts.

Other types of situations also present the need for
clarification. For example, where an individual trustee
of a private trust exercises his or her power to adjust
principal to income, such trustee may prefer to contin-
ue to characterize the transferred amount as principal
for purposes of the paying out and annual commission
calculations. On the other hand, many banks and trust
companies do not include such transferred amounts in
the calculation of annual commissions. Consequently,
there is the potential for conflict between an individual
and a bank or trust company who are acting as co-
trustees of a trust regarding the calculation of trustees’
commissions.

In light of these situations, perhaps it is time to
consider an amendment to the statute to clarify the
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impact of the power to adjust on the calculation of
trustees” commissions. However, the problem cannot
be addressed in a vacuum, but rather must be con-
sidered in light of (i) the basic purpose of the Prudent
Investor Act (PIA), codified in New York at EPTL 11-
2.3, as amended, as well as of the Uniform Principal
and Income Act, codified in Article 11-A of the EPTL
(UPIA), (ii) the definitional section of the UPIA codified
at EPTL 11-A-1.2, and (iii) the technical corrections that
were made to the PIA in 2008.

The Power to Adjust and the Uniform Principal
and Income Act

1. Background

Prior to the adoption of the PIA in 1994 and the
UPIA in 2001, the trustee of an irrevocable trust that
mandated the distribution of fiduciary accounting
income but did not authorize the trustee to distribute
principal to the current beneficiary faced a conflict of
interest between the current and remainder beneficia-
ries. The conflict was rooted in the fact that, often, as-
sets that produce generous income suffer from meager
growth or heightened risk, whereas assets that are
likely to appreciate generate little or no income.” Thus,
investing for maximum yield often came at the price of
inhibited trust growth and increased risk, while invest-
ing for maximum growth often came at the price of
meager income.® Compounding the problem was the
fact that the interest generated by fixed-income assets
continued to decrease over the years.” This interest rate
environment placed the trustee in a difficult situation
because of the fiduciary obligation owed to each of the
current and remainder beneficiaries.

In 1994 when New York adopted the PIA, the stan-
dard by which trust investments were to be judged was
transformed. Prior to the PIA, trustees’ performance
was judged by considering the prudence of each indi-
vidual investment.!? Under the PIA, however, a trustee
is required “[t]o pursue an overall investment strategy
to enable the trustee to make appropriate present and
future distributions to or for the benefit of the benefi-
ciaries under the governing instrument, in accordance
with risk and return objectives reasonably suited to the
entire portfolio.”"! The PIA embodies what is common-
ly referred to as a “total return” investment philosophy:.

While the PIA articulated the new standard by
which a trustee was to be held, it did not go far enough
in providing the tools to implement it. The definitions
of fiduciary accounting income and principal were too
restrictive.!? Many trustees investing for total return
saw terrific growth of principal coupled with ever de-
creasing income levels, but were unable to shift some of
the benefits of the growth to the current beneficiary.

In response, in 2001, New York adopted sweeping
changes to the law of fiduciary investments by enact-
ing two new alternative ways of defining fiduciary
accounting income and principal: (a) the UPIA (which
includes the power to make adjustments between in-
come and principal codified within the PIA,!3 and (b)
the unitrust option, under which fiduciary accounting
income generally is defined simply as four percent of
the trust’s value each year irrespective of the trust’s ac-
tual income.!4

The UPIA redefined the definitions of fiduciary ac-
counting income and principal to better suit modern
realities. The power to adjust, which applies to a trust
that is subject to the UPIA (and thus not the unitrust
provisions of EPTL Section 11-2.4), provides a trustee
with the authority “to adjust between principal and
income to the extent the trustee considers advisable to
enable the trustee to make appropriate present and fu-
ture distributions...if the trustee determines...that such
adjustment would be fair and reasonable to all of the
beneficiaries.” !>

The power to adjust is a necessary part of the to-
tal return investment regime because it ensures that
a trustee has the flexibility to conform to the PIA. It
“frees up the trustee to invest for the total portfolio,
and then adjusts if the income flow is insufficient.”1¢
Thus, it can be viewed as a trustee’s “back-up tool” in
the event that the new definitions of fiduciary account-
ing income and principal as set forth in the UPIA fail to
enable the trustee to fulfill his or her fiduciary obliga-
tions to both the current and remainder beneficiaries.
For example, if in a given year the trust’s assets appre-
ciated significantly but produced insufficient income,
the trustee can transfer an appropriate amount of the
trust principal to income and then make a distribution
of income to the current beneficiary. Conversely, if in
a given year the trust’s assets generated a tremendous
amount of fiduciary accounting income but appreci-
ated little, or even depreciated, the trustee can transfer
a portion of such income to principal. The point is that,
unitrusts aside, the power to adjust ensures that the to-
tal return investment strategy can be implemented, and
frees the trustee from the archaic, limited definitions of
income and principal.

2. Approaching the Commission Statutes in a
Manner Consistent with the PIA and the UPIA

After the adoption of the PIA and the UPIA, the
commission statutes (e.g., Surrogate’s Court Procedure
Act (“SCPA”) Section 2309), which were enacted de-
cades ago at a time when the definitions of income and
principal were rigid, should be reconciled to these rela-
tively recently adopted laws. Reconciliation has proven
difficult because the PIA and the UPIA introduced
more fluid concepts of principal and income.
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The effect of the adoption of the PIA and the UPIA
is that a trustee may now be obligated to invest the
assets of a trust differently than he or she would have
been obligated to do prior to the adoption of these
laws. For example, the emphasis on total return might
require a trustee to invest in assets that produce less
income but exhibit greater growth potential than other
assets in which the trustee would have invested had
the emphasis not been on total return. As discussed
above, the interests of the current beneficiary are not
lost under the PIA and the UPIA. Rather, the UPIA’s re-
vised definitions of income and principal, as well as the
PIA’s power to adjust, afford the trustee the ability to
allocate the appropriate share of the investment returns
to the current beneficiary.

The power to adjust is a means of bridging the gap
between the realities of total return investments with
the interests of the current beneficiary and the remain-
dermen. Accordingly, any assets that are transferred
pursuant to the PIA from the income account to the
principal account, or vice-versa, should be deemed a
re-characterization of the nature of such asset for pur-
poses of calculating commissions. When calculating
commissions, therefore, the relevant commission base
should be analyzed after the adjustments are made,
and not before. To do otherwise would be inconsistent
with the total return investment regime inherent in the
PIA and the UPIA.

The Definitional Section of the UPIA

The definitional section of the UPIA provides ad-
ditional support for the authors” conclusion. The UPIA
defines “income beneficiary” as “a person to whom
net income of a trust is or may be payable.”!” “Net
income,” in turn, is defined as “the total receipts allo-
cated to income during an accounting period minus the
disbursements made from income during the period,
plus or minus transfers under [Article 11-A of the EPTL] or
under subparagraph 11-2.3(b)(5) to or from income during
the period.”18

For example, if a trustee were to exercise the power
to make an adjustment from principal to income, the
transferred amount is re-characterized; i.e., what began
as principal is transformed into income such that an
income beneficiary becomes entitled to receive it. Thus,
the notion of re-characterization is consistent with the
definition of net income.

The 2008 Technical Corrections to the PIA
1. Background

From the time it was enacted, the PIA contained
multiple safeguards aimed at preventing abuse of

the power to adjust.!” One of the original safeguards
prevented a trustee from making adjustments “if the
trustee is not a current beneficiary or a presumptive
remainderman, but the adjustment would benefit the
trustee directly or indirectly....”

This particular safeguard, however, presented a
problem to many trustees. According to the memo-
randum of the EPTL-SCPA Legislative Advisory
Committee (Advisory Committee) in support of the
technical corrections of the PIA:

The banking community has expressed
deep concern that this provision could
be interpreted as denying the adjust-
ment power because of an adjust-
ment’s incidental effect on computa-
tion of the trustee’s commissions. Thus,
e.g., an adjustment from income to princi-
pal would increase the amount of principal
on hand on which annual commissions
will be based and which may eventually
qualify for a 1% termination commission.
The provision was in no way intended

to cover such a minuscule side effect of a
trustee act having such high independent
significance as its achievement of a proper
overall investment strategy through the
use of the adjustment power. The law has
never required that the trustee’s power
and duty to adopt investment policy
be exercised only in a manner that
would have no incidental effect on its
commission. In clear cases of signifi-
cant benefit to a trustee, EPTL 10-10.1
will prevent the exercise of allocation
discretion if there is no independent
co-trustee to do it. An in any event,
under general equitable principles, it
should still be expected and permitted
that trustee acts can be tested by the
apparent balance between their inde-
pendent significance, benefits to the
trust, and benefits flowing directly or
indirectly to the trustee.?’

Upon the Advisory Committee’s recommendation,
New York State in 2008 amended the PIA such that,
inter alia, it became clear that the prohibited benefits
of the exercise of the power to adjust do not include
increases to trustees’ commissions as a result of such
exercise. The statute now states that “[a] trustee may
not make an adjustment...if the adjustment would
benefit the trustee directly or indirectly (which, how-
ever, shall not include the possible effect on a trustee’s
commission)...."*!
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2. The Advisory Committee Assumes That an
Adjustment Effectuates a Re-Characterization

One could argue that the phrase “which, how-
ever, shall not include the possible effect on a trustee’s
commission” would not have been necessary if the
legislature concluded that an adjustment would not ef-
fectuate a re-characterization. Others could argue that
the word “possible” indicates the legislature’s silence
on this issue; it did not decide the matter, but wanted
to make clear that, to the extent the matter is decided
in favor of re-characterization, the effect of such re-
characterization on commissions would not be deemed
a prohibited benefit.

The authors conclude that any doubts about this
issue are resolved by the Advisory Committee’s above-
referenced memorandum. Implicit in the Advisory
Committee’s comments, emphasized above, is the
assumption that an adjustment pursuant to the PIA ef-
fectuates a re-characterization. The example given by
the Advisory Committee involves an adjustment from
income to principal. This adjustment would result in a
benefit to the trustee in that such transferred amount
might eventually qualify for the one percent paying-
out commission. That qualification could be possible
only to the extent that character of the transferred
amount is transformed from income to principal for
purposes of the commission statutes.

Conclusion

Based on the many conflicts discussed above and
analyzing the issue in light of the PIA and the UPIA,
the authors conclude that it seems appropriate to revise
and amend EPTL 11-2.3 to clarify that, for purposes of
the calculation of a trustee’s commission, any adjust-
ment of a trust asset from the trust’s principal account
to the trust’s income account pursuant to the PIA ef-
fectuates a re-characterization of such transferred asset
as an item of income. In addition, any adjustment of a
trust asset from the trust’s income account to the trust’s
principal account pursuant to the PIA would effectu-
ate a re-characterization of such transferred asset as an
item of principal.

Notwithstanding the various issues in connection
with amending the statute to require a re-characteriza-
tion after an adjustment, it is clear that the calculation
of trustee’s commissions is treated inconsistently by
individual trustees, corporate trustees and by trustees
of wholly charitable trusts. Therefore, to avoid future
conflicts, an amendment to EPTL 11-2.3 to clarify the
treatment of trustee’s commissions is warranted.
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Singer Contra Hallman:

New York’s Evolving Approach to In Terrorem Clauses

By Gary E. Bashian

Over the past two
years the New York Courts
have taken increasingly
nuanced positions in the
interpretation and enforce-
ment of in terrorem clauses
in a variety of contexts.

A more expansive read-

ing of Estates, Powers and
Trusts Law (EPTL) 3-3.5(b)
advocated by the Court of
Appeals in the 2009 case
Matter of Singer! has led to
a broader discovery process
and, arguably, a narrower interpretation of a testator’s
intent. In contrast, in 2010 the Appellate Division, First
Department, declined to broaden the application of
EPTL 3-3.5(b), surprisingly yielding a more expansive
interpretation of an in terrorem clause in Hallman v.
Bosswick.? Each of these cases is instructive on how to
better draft and use the in terrorem clause when trying
to preserve a client’s estate plan and offers insight into
the Courts” approach to determining a testator’s intent
regarding its application.

An in terrorem, or “no-contest,” clause is an indis-
pensible tool for many trusts and estates practitioners.
Clients often want not only to protect their assets and
legacy through estate planning but to preserve the
estate plan’s specific terms and conditions. The in ter-
rorem clause is the primary mechanism used for pro-
tecting an estate plan from challenges by dissatisfied
beneficiaries who are left unequal or less-than-hoped-
for bequests.

Generally, an in terrorem clause prohibits actions
that would constitute a challenge to the estate. If the
clause is triggered, the challenging beneficiary will
forfeit his or her share under a testamentary or trust
instrument. The challenger will be treated as though he
or she had predeceased the testator, denying the chal-
lenger and his or her heirs a bequest, legacy or devise.
If effectively invoked, the in terrorem clause not only
revokes a bequest, but it can prevent intestate distri-
butions, block the invocation of the anti-lapse statute
and provide for a host of alternative distributions in
the event that a beneficiary is deemed subject to its
provisions.

The in terrorem clause itself serves a dual purpose.
As noted above, the clause is used to preserve a Will,
trust, or estate plan as the testator envisioned it. It is

a protective measure, literally meaning “in order to
frighten,” that attempts to scare off those who would
challenge the testator’s intentions regarding how

their estate is to be distributed. The threat that such

a challenge, if unsuccessful, will result in a complete
forfeiture of the beneficiary’s interest under the instru-
ment effectively dissuades many from filing objections
or attempting to exert leverage to force a settlement.
Additionally, the in terrorem clause is a device that fos-
ters judicial economy by filtering out those objections
that may be unfounded, unsustainable or downright
frivolous as it forces those who would challenge an in-
strument to be sure they have the necessary evidence to
back up their allegations.

Make no mistake, though—the in terrorem clause
is not a silver bullet that can prevent all potential ob-
jectants from challenging an estate plan or Will. For
example, those who are excluded from an estate plan
entirely have nothing to lose by challenging a Will with
an in terrorem clause. After all, the threat of forfeiture
has no practical effect on someone who was disinher-
ited in the first place. However, now that the Court of
Appeals has overturned Dillon® in Matter of Hyde,* the
Surrogate is now permitted to apportion liability for
a fiduciary’s attorney fees on a beneficiary party who
unjustifiably initiates a proceeding, which is another
reason why a beneficiary will have to carefully consider
whether to litigate at all.

The general case law has held that because the
enforcement of in terrorem clauses results in harsh
punishment of an objectant (and potentially frustrates
the public policy of ensuring that Wills are valid),
they are disfavored and must be strictly construed.’
Furthermore, an in terrorem clause, no matter how well
drafted when defining the conditions that will trigger
forfeiture, is limited by statute.

EPTL 3-3.5(b) limits the circumstances that can trig-
ger an in terrorem clause. Commonly referred to as the
“safe harbor provisions,” EPTL 3-3.5(b) dictates that:

The following conduct, singly or in the
aggregate, shall not result in the forfei-
ture of any benefit under the will:

(A) The assertion of an objection to the
jurisdiction of the court in which the
will was offered for probate.

(B) The disclosure to any of the par-
ties or to the court of any information
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relating to any document offered for
probate as a last will, or relevant to the
probate proceeding.

(C) A retusal or failure to join in a pe-
tition for the probate of a document
as a last will, or to execute a consent
to, or waiver of notice of a probate
proceeding.

(D) The preliminary examination, un-
der SCPA 1404, of a proponent’s wit-
nesses, the person who prepared the
will, the nominated executors and the
proponents in a probate proceeding.

(E) The institution of, or the joining or
acquiescence in a proceeding for the
construction of a will or any provision
thereof.

Another important factor that determines the scope
and application of an in terrorem clause is, of course,
the testator or grantor’s intent.® Indeed, determining
a grantor or testator’s intent from whatever facts are
available is one of the most common yet difficult tasks
that a Surrogate or Judge must undertake. The primary
means by which intent can be determined is by a plain
reading of the clause itself. Precisely because an in
terrorem clause will be strictly construed, it must be
crafted with great care. The draftsperson must consider
all of the contingencies that might arise which would
threaten the client’s estate plan and include them in
the clause in order to ensure that it will effectively pre-
vent a challenge or ensure a forfeiture of an objectant’s
share. Failure to include likely contingencies that
would trigger forfeiture may result in a permissible
challenge that can upset the estate plan.

Two of the New York judiciary’s recent decisions
involving in terrorem clauses have revolved around
the interplay between the limitations imposed by EPTL
3-3.5(b) and the intent articulated in an in terrorem
clause.

In Matter of Singer,” the Court of Appeals conclud-
ed that the “statutory safe harbor provisions of SCPA
1404 and EPTL 3-3.5 are not exhaustive”® and therefore
the enumerated protections they offer to an objecting
beneficiary who would otherwise be subject to an in
terrorem clause are not exclusive. Singer involved a
situation where the testator’s Will included two in ter-
rorem clauses, the first directed to all beneficiaries, and
the second to the testator’s son:

If any beneficiary shall, in any manner,
directly or indirectly, contest, object to
or oppose, or attempt to contest, object
to or oppose, the probate of or validity
of this Will or the revocable trust agree-
ment created by me, or any part of my

estate plan or any gifts made by me,
or any of the provisions of this Will or
of the revocable trust agreement cre-
ated by me, in any court or commence
or prosecute any legal proceeding of
any kind in any court to set aside this
Will or the revocable trust agreement
created by me or any part of my estate
plan or any gifts made by me, then in
that event, such beneficiary, and all of
such beneficiary’s issue, shall forfeit
and cease to have any right or interest
whatsoever under this Will or under
the revocable trust agreement created
by me, or in any portion of my estate,
and, in such event, I hereby direct that
my estate and the trust estate under
such revocable trust agreement shall
be disposed of in all respects as if such
beneficiary had predeceased me with-
out issue.’

I specifically direct that my son,
Alexander I. Singer, not contest, object
to or oppose this Will or The Joseph
Singer Revocable Trust Agreement, or
any part of my estate plan or any gifts
made by me, and I specifically direct
that my son not take my daughter,
Vivian S. Singer, to a Bet Din (religious
court) or to any other court for any
reason whatsoever; and I specifically
direct that if my son takes any such
action or brings on any such proceed-
ing, neither my son nor any of his issue
shall receive any share of my estate,
whether passing under this Will, un-
der The Joseph Singer Revocable Trust
Agreement or otherwise.!”

Each clause contained the pro forma language that
the beneficiaries were not to “contest, object to or op-
pose”!! the Will in any way. The clause that applied to
all beneficiaries generally included a prohibition on
direct or indirect challenges to the Will, and the specific
direction that no beneficiary oppose the estate plan “in
any court or commence or prosecute any legal proceed-
ing of any kind in any court.”!? Additionally, the in ter-
rorem clause that was specifically addressed to the de-
cedent’s son directed that he not take his sister, another
named beneficiary, “to a Bet Din (religious court) or to
any other court for any reason whatsoever.”13

Shortly after the Will was offered for probate, the
testator’s son sought discovery under both Article 31
of the Civil Practice Laws and Rules (CPLR) and SCPA
1404 of several witnesses, including the testator’s
previous attorney. Predictably, the testator’s daughter
asserted that the deposition of an individual not enu-
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merated in SCPA 1404—namely, the former attorney
of the testator—had triggered the in terrorem clause.
Both the Surrogate and the Appellate Division, Second
Department, agreed and revoked the son’s bequest.

The Court of Appeals reversed the lower Courts
and determined that no such violation of the in ter-
rorem clause had taken place due to the enlarged scope
of depositions undertaken. The Court of Appeals stated
that:

Although the statutes include only

a few particular groups, certain cir-
cumstances may exist such that it is
permissible to depose persons outside
the statutory parameters without suf-
fering forfeiture.... [T]he trend has
been for courts “to allow broad lati-
tude in discovery of matters that could
provide the basis for objections” and...
the Legislature intended to balance the
testator’s right to prevent unwarranted
will contests against the beneficiary’s
right to investigate in order to evalu-
ate the risk involved in contesting the
will notwithstanding the in terrorem
clause.

Furthermore, the Court of Appeals noted that “the
crucial inquiry is whether the conduct violated the tes-
tator’s intent.... [TThese in terrorem provisions can rea-
sonably be interpreted to express testator’s wish that
[the testator’s son] not commence court proceedings of
any type against the estate plan.” 1

Having determined that the testator’s intent was
readily ascertainable—i.e., that he wanted to ensure
that his estate plan would not be contested in any
Court—the Court of Appeals construed the in terrorem
clause narrowly, holding that the taking of the deposi-
tion did not amount to an “attempt to contest, object to
or oppose the validity of the estate plan”1® and thus did
not require a forfeiture.

Importantly, Justice Graffeo’s concurrence offers
further clarity into the way the Court navigates the
interplay between a testator’s intent and the statutory
limitations of EPTL 3-3.5:

Because we are required to construe
the in terrorem clauses at issue here
narrowly, we found it reasonable to
conclude that the language of this will
did not specifically impose forfeiture...
[TThe fact that the testator’s former at-
torney does not fall into one of the cat-
egories of persons listed in the statutes
is irrelevant in this case. I believe, how-
ever, than an in terrorem clause can be
drafted to explicitly prohibit this type

of inquiry. A testator could, for ex-
ample, draft an in terrorem clause that
incorporates the statutorily-authorized
preliminary examinations by explicitly
stating that a beneficiary who makes
or attempts to make any inquiry about
the will other than those permitted by
EPTL 3-3.5 and SCPA 1404 shall forfeit
his or her bequest....17

Hallman v. Bosswick'® offers another, less forgiving
approach when balancing the strict construction of an
in terrorem clause and the limitations of SCPA 3-3.5(b).
In Cohn, the in terrorem clause disinherited any ben-
eficiary who “commenced proceedings ‘to void, nul-
lify or set aside all or any part’ of the will.”* One of
the beneficiaries brought a construction proceeding to
determine if the in terrorem clause would apply to a
proposed SCPA 711 proceeding to revoke letters issued
to two non-family members appointed as co-executors
and co-trustees. Petitioner’s theory was that because
the testator made bequests only for the benefit of his
descendants and not to the co-fiduciaries, the in ter-
rorem clause must only apply to challenges against
family members who were beneficiaries under the Will.

The Appellate Division, First Department, dis-
agreed. It stated that “[a]s the proposed proceeding
does not fall within the safe harbor provisions of EPTL
3-3.5(b), the applicability of the in terrorem clause is a
matter of the decedent’s intent.”?’ The testator’s deci-
sion, the Appellate Division determined, not to leave
his estate outright to his descendants but to set up life-
time trusts for their benefit was “consistent with an in-
tent that they not have unfettered control over his for-
tune.”?! This intent was furthered by nominating two
non-family members to serve as co-fiduciaries with the
decedent’s two children, which prevented the children
from having a majority vote. Thus, any attempt by the
family members to gain greater control over the trusts,
including seeking the removal of non-family fiduciaries
via a SCPA 711 proceeding, would contravene the testa-
tor’s intent and would trigger the in terrorem clause, as
such a proceeding was outside the safe harbor of EPTL
3-3.5(b).

Importantly, the Hallman Court noted that the pe-
titioner’s alternative argument—that an in terrorem
clause could not apply to the pursuit of a SCPA 711
proceeding based on public policy grounds—was not
valid. The Appellate Division reasoned that such an
argument “assumes that the safe harbor provisions of
Estate Powers and Trusts Law § 3-3.5(b) are not exhaus-
tive. Although a recent decision of the Court of Appeals
expressly so states (Matter of Singer, [citation omitted]),
that statement appears to be dictum....”??

Although the Hallman decision challenges the more
expansive interpretation of EPTL 3-3.5(b) advanced by
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the Court of Appeals in Singer, it nevertheless focuses
on the testator’s intent in determining whether the

in terrorem clause has been violated. Based on these
two cases, it remains unclear where the jurisprudence
regarding the interpretation and application of in ter-
rorem clauses is heading. One thing that can be gleaned
from these decisions, however, is that close attention
to the drafting of the terms in the clause itself, coupled
with the guideline for a narrow construction, can be
used to a client’s advantage to deter challengers to an
estate plan.
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Message from the TELS Technology Committee—
A Road Map to the Trusts and Estates Law Section

Home Page

By David Goldfarb, TELS Technology Committee Chair

The Technology Committee
of the Trusts and Estates Law
Section makes important con-
tributions to our Section’s abil-
ity to practice law efficiently
and smoothly. For example,
the Technology Committee ad-
dresses practice questions relat-
ed to electronic forms and elec-
tronic filing; it deals with issues
of office automation and the
use of computer hardware and
software in the practice of trusts
and estates law. In addition, the Committee helped
develop the Section’s home page on the NYSBA.ORG
website. Among its continuing website responsibilities,
the Committee monitors, makes recommendations and
assists with the continual development and improve-
ment of Section’s home page.

This article discusses some features on the Trusts
and Estates Law Section home page on the NYSBA.
ORG website.

When you first go to the NYSBA website at www.
nysba.org, you should log in. If you do not know your
login password, there is

as the Lawyers Code of Professional Responsibility.
On the NYSBA home page if you navigate to “For
Attorneys” you will also find many valuable resources.
The association provides online ethics opinions and
Loislaw offers the NYSBA Ethics Opinions in a search-
able, citation enhanced format. The “For Attorneys”
page also provides links to the Office of Court
Administration website, the New York Codes, Rules
and Regulations (NYCRR) and other legal resources.

Next you should go to the Trusts and Estates Law
Section home page. The navigation on the NYSBA
website is uniform across all of the various Section and
Committee home pages. Links to upcoming events and
announcements can be found on the right side of the
page. On the left is a comprehensive list of all the fea-
tures of the Section’s website. This list will expand as
you go to pages that have subpages.

In the center of the Section’s home page is the
Section Chair’s welcome message and below that are
recent cases provided by Loislaw based on search
terms that were provided by the Section. Under “Trusts
and Estates Law Section Newsletter” on the lefthand
navigation, you can access the current and prior news-
letters in PDF format. By choosing the link “Citation
Enhanced Version from
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The link to “Estate
Planning and Will
Drafting Forms” will
take you to a compre-
hensive list of forms that
can be purchased. Of
particular note is the free
version of the new New
York State Statutory
Power of Attorney Form
and the Statutory Gift
Rider. The link to “Legal
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Links” is a page of links prepared for the Section with
the assistance of Cornell Law School.

“Pending Legislation” is a special feature of the
Trusts and Estates Law Section site which has legisla-
tive bill tracking of all current legislation of interest to
the Section. Aside from the bill status report, by click-
ing the link to the bill number you can access the legis-
lation on the legal information website of the New York
State Legislature.

The Section’s Member Directory provides a search-
able directory of all Section members.

If you leave the Section home page and navigate
via the left hand list to Forums/Listserves, you will
see a listing of all the NYSBA Forums and Listserves to
which you are subscribed. You should be subscribed to
the Trusts and Estates Law Section Listserve. If you are
not already on the Listserve you can subscribe by us-

LESS TIME
+ MORE AGGURACY

ing the link “Join the Section Listserve.” Most members
choose to receive this Listserve through their email.
There are 2,586 members on this Listserve. On the web-
site you can look at the messages organized by threads.
There are currently 25 pages of listed threads. Click on
a thread topic and you will see the original message
and all the replies.

The NYSBA website, the Trusts and Estates Law
Section home page and the T&E Listserve are valuable
member benefits. New features are always being added
to the website and your suggestions are welcome. Keep
revisiting the website to see what’s new.

David Goldfarb is the Chairman of the Trusts and
Estates Law Section Technology Committee.
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Standby, Temporary and
Other Guardians for
Children

Subject: [trusts-estates] naming a
guardian in a will
Sent:  Wednesday, September 01,

2010 3:55 PM

To: Trusts and Estates Law
Section

Listmates,

Parents of minor children typical-
ly name a guardian in their will
in the event that both parents

die together, or the second dies
when the children are minors.

Can someone point me in a direction on this—statute/
reading material: Guardian named in the will is

not a family member and both natural parents are
deceased—Can a family member object to the appoint-
ment of the named guardian and seek to become the
guardian instead? How much control do the deceased
natural parents” wishes as expressed in their will have
over the placement of their children when family mem-
bers object?

I see from SCPA 1711 that the guardian needs to qualify
under SCPA 708, but the commentaries in 708 provide
no insight on my specific issue. Thank you for any as-
sistance!

Bethany Schumann-McGhee, Esq.
Attorney at Law

164 Guy Park Avenue, Suite 2
Amsterdam, New York 12010

Tel: 518-842-4228

Cell: 518-221-4709

Fax: 888-842-1286

BEST OF
THE
LISTSERVE

Subject: [trusts-estates] naming a guardian in a will
Sent:  Wednesday, September 01, 2010 4:20:46 PM
To: Trusts and Estates Law Section

Bethany,

Consider having your clients execute a standby guard-
ianship designation consistent with the appointment
terms in their will. See SCPA 1726. We recommend this
to ALL our clients with minor children. The standby
guardianship designation is presumptive evidence to a
court (and the family and the rest of the world (includ-
ing CPS/foster care)) that the incapacitated or deceased
parents wanted the person(s) named in the designation
to be the guardians of their minor child(ren).

Whether your clients should discuss presently their
wishes with their respective family members (and
memorialize that discussion in a loving letter to the

potential family objectants) so that
their designation is no surprise and
you will have additional support for
their designation if you ever need it,
is something also for you to discuss
with your clients.

Call me if you get stuck.

Kind regards,

Ian

Ian W. MacLean

THE MACLEAN LAW FIRM, P.C.

We Help People Enforce Their
Rights, Protect Their Assets and
Plan for the Future. T™™ ~ Probate
~ Estate & Trust Administration
~ Related Dispute Resolution &

Litigation ~ Estate Planning ~ Asset Protection ~ Business

Succession ~ Elder Law ~ Private Client Services ~

100 Park Avenue, 20th Floor

New York, NY 10017

T: 212-682-1555

F: 212-682-6999

E: ianwmaclean@maclean-law.com

W: www.maclean-law.com

Subject: Re: [trusts-estates] naming a guardian in a

will
Sent:  Wednesday, September 01, 2010 4:29 PM
To: Trusts and Estates Law Section

Hi Ian:

Great advice per below. I never fully saw the need for
the standby designation with 2 living parents, but what
you express below is very, very practical.

1-About how many of your clients execute both the
standby guardianship document and, of course, their
Wills with the same provisions?

2- Can you advise mechanically how the standby
works? If the parent or parents pass, leaving their
minor children, does the standby guardian run to the
house and wisk the kids away knowing they are des-
ignated in the standby document? With an order to be
obtained within 60 days, does the standby go to court
ASAP to submit the designation to the Surrogate to dis-
close to all that the kids are to remain with them pend-
ing the order?

Sorry—your good advice leads to me picking at your
brain! Thanks, Ian.

Please consider the environment before printing this
email.

Rob Brusca

123 South Street- #104

Opyster Bay, N.Y. 11771

(516-802-0255; Fax (not for service of process):
516-802-0256)
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Subject: Re: [trusts-estates] naming a guardian in a will
Sent:  Wednesday, September 01, 2010 4:47:43 PM
To: Trusts and Estates Law Section
9/1/2010 5:47:43 PM. Eastern Daylight Time,
ianwmaclean@maclean-law.com writes:

Rob,

Good questions. I'm posting them to the list serve be-
cause this is important stuff. Here are my answers (oth-
ers please weigh in).

1. All who execute standby guardianship designations
have the same designations in their wills and RLTs.

2. The designated standby guardian(s) may be run-
ning to the house, the hospital, the local police pre-
cinct or the child services office. The authority of the
designated standby guardian commences upon the
guardian’s receipt of determination of incapacity of

the parent(s) signed by an attending physician, receipt
of a determination of debilitation and a consent signed
by the parent(s), legal guardian, custodian or primary
caretaker signed by two witnesses, or receipt of a death
certificate or other document indicating death of the
parent(s). See SCPA 1726(4)(c). The commencement of a
standby guardian’s authority confers upon the standby
guardian concurrent authority with the incapacitated
parent (until a judicial determination) and if the par-
ent is dead, there is no one with whom the standby
guardian would have concurrent authority. See 1726(7).
And the standby guardian has 60 days to file his or her
petition.* So the race to court may not be necessary. It's
more a race to the kids. If, for example, a desk sergeant
or child services bureaucrat is not familiar with the
statute, and “aunt Jane” or “grandma” shows up at

the same time as the designated guardian, it would be
helpful if we were there too as trusted counsel. In some
situations, judicial relief may be necessary. But the for-
mal witnessed designation (and we notarize ours and
put our law firm name, address and contact informa-
tion on it) creates a strong presumption in favor of the
parent’s or parents’ choice. See In re Ammon, NYL],
Mar. 10, 2004 at 29 col. 1 (Surr. Ct. Suffolk County)

[and Professor Turano’s indispensible Practice Com-
mentaries]. The point of the statute is to streamline the
process for the care and custody of the minor children
when parents are incapacitated, debilitated or dead. So
if presented with a choice of the overbearing auntie or
grandparent or the cool collected friend with the docu-
ment and attorney present, the likelihood is the public
servant is going with the cool, calm document carry-
ing people. It helps too if the parents have everyone,
including the kids if of appropriate age, on board while
“life was good.”

Hope this helps. Got to go.

Tan

Ian W. MacLean

THE MACLEAN LAw FIRM, P.C.

100 Park Avenue, 20th Floor

New York, NY 10017

T: 212-682-1555

F: 212-682-6999

E: ianwmaclean@maclean-law.com
W: www.maclean-law.com

* In the original Listserve posting, I wrote 120 days was
the time limit. This is incorrect. The window is 60 days
under SCPA 1726 and 180 days under Section 1757 for
Article 17-A proceedings.—Ian W. MacLean

Subject: Re: [trusts-estates] naming a guardian in a will
Sent:  Wednesday, September 01, 2010 6:04 PM
To: Trusts and Estates Law Section

Thank you, Ian. It certainly does help. Appreciate the
technical and practical insight very much.

Please consider the environment before printing this
email.

Rob Brusca

123 South Street- #104

Oyster Bay, N.Y. 11771

(516-802-0255; Fax (not for service of process):
516-802-0256)

Subject: RE: [trusts-estates] naming a guardian in a will
Sent:  Wednesday, September 01, 2010 6:12 PM
To: Trusts and Estates Law Section

My pleasure Rob. The technical aspect is what it is. The
really important aspect is this, and I know you get this:
In this context, what, in the world, is more important
than the peace of mind of knowing that you have taken
all reasonable steps to ensure that your children will be
protected, provided for and loved by the people you
want if you are no longer able to care for and protect
your children because of incapacity or death? Most of
our clients, when they pause and think about it answer,
“nothing is more important than that.”

Kind regards,

Ian

Ian W. MacLean

THE MACLEAN LAwW FIRM, P.C.

100 Park Avenue, 20th Floor

New York, NY 10017

T: 212-682-1555

F: 212-682-6999

E: ianwmaclean@maclean-law.com
W: www.maclean-law.com
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Subject: RE: [trusts-estates] naming a guardian in a will
Sent:  Tuesday, September 07, 2010 10:15 AM
To: Trusts and Estates Law Section

Tan:

Thanks for the insight. My understanding is that the
designation of standby guardian form was only valid
for 12 months? Do clients re-execute one annually or
am I missing something?

Thanks,

Michael B. Karlsson 1II, Esq.

Admitted to Practice in Connecticut and New York
Eugenia M. Vecchio & Associates PLLC

Attorneys at Law

550 Mamaroneck Avenue - Suite 210

Harrison, New York 10528

MBK@EugeniaM VecchioEsq.com

Ph.(914) 835-1818

Fx.(914) 835-1858

Subject: RE: [trusts-estates] naming a guardian in a will
Sent:  Tuesday, September 07, 2010 12:06 PM
To: Michael Karlsson

You may be thinking of the temporary guardianship for
education and medical decisions when a legal guardian
is out of the country. That is provided for under Title
15-A of the General Obligations Law.

Title 15-A provides a means by which a parent can
designate, in a written instrument and for a period no
longer than six months, another person as “a person in
parental relation” to a minor or incapacitated person
for purposes of making medical decisions and being
considered a custodian of such minor or incapacitated
person under the Education Law. The legislation is
particularly important because a written designation
provides a means by which a parent can ensure with
reasonable certainty that the health and educational
needs of a minor or incapacitated person will be pro-
vided for in a timely manner in the parent’s absence.
The purpose of the legislation is to ensure that minors
or incapacitated persons are not deprived of needed
medical care or access to education. Additionally, the
statute provides protection for medical providers and
schools which reasonably and in good faith accept that
the parent has in fact authorized the designee to pro-
vide such consent.

(From a memorandum in support for adding cross ref-
erences between MHL Article 81, SCPA Article 17 and
17-A and GOL Title 15-A.)

Tan

Tan W. MacLean

THE MACLEAN LAw FIrRM, P.C.
100 Park Avenue, 20th Floor
New York, NY 10017

T: 212-682-1555

F: 212-682-6999

E: ianwmaclean@maclean-law.com
W: www.maclean-law.com

More on Guardianship

Subject: [trusts-estates] Stand By Guardianship

Sent:  Wednesday, September 22, 2010 9:11 AM

To: Trusts and Estates Law Section

Hi,

Can a person appoint a stand-by guardian that is a
different individual than the guardian named in their
Will? I have a client who wishes to name a family
member who resides in NY as a stand-by guardian in
the event they are incapacitated or upon their debilita-
tion but if they pass away they would like the guard-
ian to be their sister in Florida. The reasoning is that if
they are still living they do not want to send the child/
children out of state and away from them. Can they do
this? Is it advisable? My thinking is that it should be
the same person since the conditions that trigger this
appointment are “chronic and substantial” and if the
children go to one person and then the parent passes
away the child will have to change guardians which
may be difficult for the child. Also, this may lead to
more disputes within the family.....thoughts?

Also, if a couple is executing the SBG form, can they
do one form together or should they execute separate
forms?

Thanks once again for all of your help in advance.

Maria Bucci-Orozco, Esq.

1230 Avenue of the Americas-7th Floor
New York, New York 10020

Tel: 646-756-2586

Fax: 646-756-2999

Email: maria@newyorkadoptionlaw.com
www.newyorkadoptionlaw.com

Subject: RE: [trusts-estates] Stand By Guardianship
Sent:  Wednesday, September 22, 2010 10:24 AM
To: Trusts and Estates Law Section

Maria,

Take a look at SPCA 1726 and the practice commentar-
ies thereto. What you seek to do can be done, IMHO.
But, your client is setting up a very expensive and a
two step process that is potentially disruptive for her
children. Best interests of the children is the rule. Hope-
fully your client has taken the time to think through
whether that is really the best interests of her children
to have one guardian and then another. If the local
guardian is good enough to be the guardian of the chil-
dren while your client is incapacitated, how is it that
the same guardian is not good enough, or not as good,
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as the guardian in Florida who is to serve after the
client is dead? Perhaps there is good reason. If that is
what is and what works for your client, then IMHO, it
can be done. You can also name the guardian in Florida
in the Section 1727 papers as the back up to the local
standby guardian.

Kind regards,

lan

Ian W. MacLean

THE MACLEAN LAW FIrM, P.C.

100 Park Avenue, 20th Floor

New York, NY 10017

T: 212-682-1555

F: 212-682-6999

E: ianwmaclean@maclean-law.com
W: www.maclean-law.com

Cousins as Distributees

Date:  Tue, September 21, 2010 2:50:33 PM

To: Trusts and Estates Law Section <trusts-
estates@lists.nysba.org>

Subject: [trusts-estates] New York County Probate
Questions

Decedent is survived only by first cousins (and chil-
dren of predeceased first cousins, i.e., first cousins
once removed). It is my understanding that only the
surviving first cousins are required to be cited, and
not the first cousins once removed—correct? I am also
informed that in other counties (Bronx, for example),
if the closest diastributees are cousins, the Surrogate
requires that the Public Administrator and the Attorney
General be listed in paragraph 6.a. of the probate peti-
tion and that they must be cited. Is this the practice in
New York County as well? Thanks for all responses.

Daniel S. Wohlfarth, Esq.

Schwartzman Garelik Walker & Troy, P.C.
355 Lexington Avenue — 20th Floor

New York, NY 10017

Tel. (212) 557-2900

Fax (212) 983-4193
DWohlfarth@sgwkt.com

Date:  Tuesday, September 21, 2010 10:01 PM

To: Trusts and Estates Law Section

Subject: Re: [trusts-estates] New York County Probate
Questions

Daniel—

The PA will be appointed if the only distributees are
cousins or more remote—see SCPA 1123 2 (i) (2). The
AG should not be required to be cited unless there are
distributees whose whereabouts are unknown.

I think the issue of the predeceased cousin take by rep-
resentation and should be included in the petition and

cited as distributees. “Issue” is cut off at grandchildren
of grandparents of the decedent, but those persons (the
decedent’s first cousins) take by representation. So if
there is a member of the class of first cousins, and there
are first cousins who predeceased leaving issue, those
issue would appear to be included as distributees. Just
my interpretation of the statute—I have not done any
research on it though and can’t recall any recent cous-
ins cases of my own.

Lori Perlman, Esq.

Of Counsel, The Law Office of Hugh Janow LLC,
Pearl River, NY

Special Counsel, Jill Miller & Associates, NY, NY
Phone: 609-799-6619 Fax: 609-799-6170
loriperlman@yahoo.com

Sent:  Wednesday, September 22, 2010 9:25 AM

To: Trusts and Estates Law Section

Subject: RE: [trusts-estates] New York County
Probate Questions

I recently had a similar situation in Kings County:. It
was an administration, not a probate.

Although the Court appointed the PA temporary
administrator (because real property needed to be
secured), it quickly conducted a kinship hearing, at
which I was able to prove that the cousins were the
sole distributees. After the hearing, the Court granted
letters of administration to one of the cousins and re-
voked the PA’s temporary letters.

It is my understanding that this way of proceeding is

a recent change in policy in King’s Surrogate’s. Before
recently, under these circumstances, the PA would have
been appointed full administrator. The new way is bet-
ter for the family, since a kinship hearing would have
to be conducted in any event upon the PA’s accounting.
Why not get the kinship hearing out of the way sooner
and let a family member administer the estate?

I do not know what NY County is doing but it seems to
me that, if this works for an administration, it certainly
should work for a probate, where presumably the dece-
dent has named an executor. Ask the court to conduct a
kinship hearing at the outset, to determine the distribu-
tees who need to be cited. Once that is determined,
move forward with getting the executor appointed,
instead of the PA.

Kevin J. Farrelly, Esq.

Law Offices of Kevin J. Farrelly
270 Madison Avenue

Suite 1500 - 40th Street

New York, New York 10016
phone: (212) 684-8700

fax: (212) 686-1706
kjf@farrellylaw.com
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Probate and
Administration of
Decedents’ Estates

Probate and Administration of Decedents’ Estates is a practical guide for
an attorney who represents a petitioner in a probate or administration
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estate taxation.
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RECENT NEw YORK STATE DECISIONS
By Ira M. Bloom and William P. LaPiana

DISTRIBUTION

Some Evidence of Paternity
Necessary Before Genetic
Testing May Be Ordered

Mother of decedent’s
alleged child began a pro-
ceeding for a compulsory
accounting in alleged father’s
estate and a declaration of
paternity. The Surrogate de-
nied the request for testing,
holding it was premature and without any legal basis.
The Appellate Division reversed, based on former EPTL
4-1.2 which requires some evidence that decedent noto-
riously and openly acknowledged the child as his own
before genetic testing will be ordered and that posthu-
mous testing is “reasonable and practicable” under the
circumstances. This is the standard established by the
Second Department in Matter of Poldrugovaz, 50 A.D.3d
117, 851 N.Y.S.2d 254 (2008). Here photographs of the
decedent with the child provided “some evidence” of
acknowledgment and testing was practical because sam-
ples held by the coroner were available. Matter of Betz, 74
A.D.3d 1459, 903 N.Y.S.2d 557 (3d Dep’t 2010).

Ira M. Bloom

MARRIAGE
Elements of Common-Law Marriage Not Proven

Plaintiff began a proceeding for the declaration
of validity of her purported common-law marriage to
the defendant and of its dissolution by divorce. The
Supreme Court granted summary judgment for the de-
fendant on all causes of action premised on the validity
of the common-law marriage and the Appellate Division
affirmed. The defendant’s prima facie entitlement to
judgment as a matter of law was based on the following:
the defendant’s evidence of the plaintiff’s marriage to
another man during much of the parties’ relationship,
the brief duration and sporadic nature of the parties’
visits to the jurisdictions in which common-law mar-
riage can be contracted (Pennsylvania and the District
of Columbia), the plaintiff’s failure to make specific al-
legations evidencing the parties’ mutual agreement “ex-
pressed in the exchange of words in the present tense”
to enter into marital relationship while present in those
jurisdictions, substantial documentary evidence estab-
lishing that the parties continued to consider themselves
unmarried after visits to those jurisdictions, judicial
admissions by the plaintiff that she and the defendant
were not married and that he had no legal or financial
obligations to her all established Baron v. Suissa, 74

A.D.3d 1108, 906 N.Y.S.2d 50
(2d Dep’t 2010).

b

PARENTAGE

Unmarried Partner May
Have Visitation Rights
with Child of Other Partner
Based on the Parties’
Vermont Civil Union

Alesbian couple entered
into a Vermont civil union
one month before one of the women gave birth. The
couple separated two and half years later, and while the
child’s mother at first allowed her former partner to visit
with the child she eventually cut off all communication
between the child and her former partner. The former
partner then sought joint legal and physical custody of
the child. Supreme Court ruled in the former partner’s
favor, finding that she had made a prima facie case for
invoking equitable estoppel against the mother’s at-
tempt to deny her access to the child. The Appellate
Division reversed on the authority of Matter of Alison
D. v. Virginia M., 77 N.Y.2d 651, 569 N.Y.S.2d 586, 572
N.E.2d 27 (1991) where the Court of Appeals held that
only a biological or adoptive parent can seek visitation
against a custodial parent’s wishes.

William P. LaPiana

The Court of Appeals granted leave to appeal and
reversed for a hearing on whether visitation by the for-
mer partner would be in the best interests of the child.
While the entire Court concurred in the result, only four
judges voted to reaffirm Alison D. The majority then stat-
ed that the birth of the child after the parties had entered
into a Vermont civil union would make both parties the
child’s parent. The majority then held that New York
would recognize the civil union under the doctrine of
comity for purposes of recognizing parentage. Debra H.
v. Janice R., 14 N.Y.3d 576, 904 N.Y.S.2d 263, 930 N.E.2d
184 (2010).

TRUSTS

Trustees’ Litigation Expenses Can Be Charged Solely
to Objecting Beneficiaries’ Share of Trust; Matter of
Dillon Overruled

One family of beneficiaries objected to trustees” ac-
countings in two related trusts. Another group of ben-
eficiaries filed an acknowledgment that they had no ob-
jections and that they would therefore not share in any
surcharges imposed on the trustees under the “pro tanto
rule,” a common-law rule which prevents beneficiaries
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who have not filed objections from sharing in a recovery
obtained because of objections by other beneficiaries.
All objections were dismissed and although the benefi-
ciaries who did not object argued that reimbursement
of the trustees’ litigations expenses should come only
from the shares of the trusts belonging to the benefi-
ciaries who had filed objections, the Surrogate ordered
that the expenses be paid from each trust generally and
the Appellate Division affirmed, both courts relying on
Matter of Dillon, 28 N.Y.2d 597, 319 N.Y.S.2d 850, 268
N.E.2d 646 (1971).

Dillon held that SCPA 2110(2), which allows the
court to direct the payment of a fiduciary’s litigation
costs from “the estate generally or from the funds in the
hands of the fiduciary belonging to any legatee, devisee,
distributee or person interested,” did not authorize the
court to allocate the costs among the persons interested
in the estate. The Court reversed the Appellate Division
and expressly overruled Dillon, holding that the opinion
had misconstrued the statute which on its face gives the
court discretion to disburse funds from the share of any
person interested in the property under the fiduciary’s
control and not only from the “estate generally.” In ad-
dition, the decision in Dillon ignored the importance of
fairness in allocating the burden of paying a fiduciary’s
litigation costs, citing Matter of Ungrich, 201 N.Y. 415, 94
N.E. 999 (1911) and cases following it.

The court remanded the matter to the Surrogate’s
Court so that it could undertake “a multi-faceted assess-
ment of the sources from which the fees are to be paid,”
and listed factors which may be included: whether the
objecting beneficiary acted in his or her individual in-
terest or that of the entire estate, the possible benefits
to individual beneficiaries, the extent of an individual
beneficiary’s participation in the proceeding, whether
there was “justifiable doubt” regarding the fiduciary’s
conduct, the relative size of the interests of the objecting
and non-objecting beneficiaries, and the future interests
that could be affected. Matter of Hyde, 15 N.Y.3d 179, 906
N.Y.S.2d 796, 933 N.E.2d 194 (2010).

WILLS

Witness’s Failure to Remember Circumstances of Will
Execution Not Sufficient to Rebut Presumption of
Due Execution

Decedent’s children offered for probate an almost
fifty-year old document bearing the decedent’s signa-
ture, the signatures of three witnesses, one of whom was
the lawyer whose letterhead appears on the cover page
of the document, and an attestation clause properly re-
citing the details of the execution ceremony required by
statute then in effect under DEL § 21. Decedent’s widow
filed objections. Handwriting experts authenticated the
signatures of the testator and the lawyer. The propo-
nents also submitted an invoice from the attorney-draft-
er to the decedent for services in connection with the

preparation of a will. The only surviving witness was
deposed. She recognized her signature and identified
the address appearing next to her signature as the ad-
dress at which she lived at the time the will was signed.
She could not remember the execution ceremony. The
Surrogate granted summary judgment for the propo-
nents and admitted the will to probate. The Appellate
Division affirmed, holding that the witness’s inability to
remember anything about the will signing did not over-
come the presumption of due execution raised by the at-
testation clause and the supervision of the execution by
an attorney and that given all of the circumstances the
grant of summary judgment was proper. One judge dis-
sented, arguing that the ambiguities in the witness’s de-
position are sufficient to allow the objectant to proceed
to trial. Matter of Halpern, 76 A.D.3d 429, 906 N.Y.S.2d
253 (1st Dep’t 2010).

Potential Objectants May Examine Witnesses Not
Included in “Safe Harbor” but No Contest Clause
Cannot Be Construed Before Admission of the Will

Nominated executor petitioned for probate of the
decedent’s will, which contains a no contest clause.
Respondents completed examination of the persons
listed in EPTL 3-3.5(b)(3)(D), the “safe harbor,” whose
examination does not trigger a no contest clause and
then requested orders (1) construing the no contest
clause and (2) granting the respondents the right to
examine the nominated successor executor and the
attorney-draftsman of a purported prior will of the de-
cedent. The court granted the motions for the examina-
tions under the authority of Matter of Singer, 13 N.Y.3d
447,892 N.Y.5.2d 836, 920 N.E.2d 943 (2009) [discussed
in the Spring 2010 issue of the Newsletter], reading that
opinion to permit the examination of any person with
potentially valuable or relevant information and to re-
quire that the decision on whether examinations outside
of the safe harbor violate a no contest clause be deter-
mined by the testator’s intent as found by the Surrogate.
However, because under governing Appellate Division
precedent (Matter of Martin, 17 A.D.3d 598, 793 N.Y.S.2d
458 (2d Dep’t. 2009)) a will cannot be construed before
it is admitted to probate, the question of whether or not
the proposed examinations violate the no contest clause
must await probate of the will. Matter of Baugher, 906
N.Y.5.2d 856, 2010 NY Slip Op. 20359 (Sur. Ct., Nassau
Co. 2010).

Ira Mark Bloom is Justice David Josiah Brewer
Distinguished Professor of Law, Albany Law School.
William P. LaPiana is Rita and Joseph Solomon
Professor of Wills, Trusts and Estates, New York Law
School.

Professors Bloom and LaPiana are the co-authors
of Bloom and LaPiana, DRAFTING NEW YORK
WILLS AND RELATED DOCUMENTS (4th ed. 2010
Lexis-Nexis).
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New York State Surrogate’s and
Supreme Court Decisions

~

Case Notes—

By llene Sherwyn Cooper

Attorney’s Fees

In In re Rodriquez, the petitioner, one of the two
sons, requested an order, inter alia, directing payment
of his distributive share of the estate, a portion of
which was previously ordered, denying administra-
tor’s commissions, and surcharging the administrator
for the fees incurred by the petitioner in bringing the
application and a prior application for a distributive
share, payable from the administrator’s own funds or
his presumptive share of the estate.

The decedent died intestate, and letters of admin-
istration issued to the respondent on consent of the
petitioner upon his posting a bond. Thereafter, the
petitioner and his counsel requested the respondent to
account and to produce documents. An account was
prepared but never signed. Based upon a prior petition
filed with the court by the petitioner, the respondent
was ordered to pay the petitioner his distributive share
and to account. The respondent failed to comply with
these directives.

As a consequence, the petitioner instituted the pro-
ceeding seeking the relief sub judice. The respondent
failed to oppose the application. As a consequence of
the respondent’s default, the uncontroverted allega-
tions in the petition regarding the administrator’s
failure to comply with the court’s directives, to pay the
petitioner his distributive share and to account were
deemed due proof thereof pursuant to SCPA 509.

In view of the administrator’s failure to account
and to distribute estate assets, he was denied commis-
sions. As such, the petitioner was awarded an addi-
tional distributive share of the estate equal to half the
commissions that otherwise would have been paid to
respondent. In addition, the petitioner’s request for his
reasonable legal fees, costs and disbursements incurred
in commencing the proceedings to recover his distribu-
tive share was granted, pursuant to Matter of Hyde. The
court directed that said award, as well as the distribu-
tive share of the petitioner, be paid in the first instance
by the respondent personally or from his distributive
share before the surety was held liable for such sums.

In re Rodriquez, N.Y.L.]., July 23, 2010, p. 35, col. 1
(Sur. Ct., Bronx Co.) (Surr. Holzman).

Attorney Malpractice

In an action brought by the plaintiff, individually,
against her attorneys for, inter alia, breach of fiduciary
duty, the court dismissed the complaint pursuant to
CPLR 3211(a)(1) and (7) on the grounds that the scope
of counsel’s employment was limited to represent-
ing plaintiff in her fiduciary capacity, rather than her
individual capacity. The record revealed that the de-
fendants had been retained to represent the plaintiff
as co-executor of her late father’s estate. The plaintiff
was the subject of a pending suit to recover monies
due on notes that she executed before her father died.
The plaintiff alleged that the defendants had failed to
inform her about the circumstances surrounding the
execution of those notes and had failed to question
their validity. The defendants submitted a copy of their
retainer with the plaintiff which reflected that she un-
derstood and accepted its terms before engaging coun-
sel to represent her, and the limited nature of counsel’s
representation, i.e., as co-executor of her deceased fa-
ther’s estate.

Based on the foregoing, the Supreme Court dis-
missed the complaint, and the Appellate Division af-
firmed, holding that the language of the retainer agree-
ment conclusively established a defense to plaintiff’s
claims of malpractice. Specifically, the court concluded
that plaintiff’s individual liability on the notes was
outside the scope of defendants’ representation of the
plaintiff in her capacity as co-executor of the estate. The
Court also found that the complaint failed to establish
that the plaintiff’s alleged damages were proximately
caused by any acts or omissions of the defendants.

Hallman v. Kantor, 72 A.D.3d 895,901 N.Y.S5.2d 284
(2d Dep’t 2010).

Certification of Transcript

In Rosa v. City of New York, the defendant moved
for an order to reargue and/or renew its motion sum-
marily dismissing the complaint. The court had based
its prior decision and order denying the relief finding
that absent proof that the unexecuted transcripts of the
defendant’s own witnesses had been sent to them for
correction, they could not be used by the defendant in
support of its motion despite being certified.
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In denying the defendant’s application, the court
found that the defendant did not respond to plain-
tiff’s requests that its witnesses sign their transcripts.
As such, the court held that despite their certification
the transcripts could not be used affirmatively by the
defendant in support of its motion for summary judg-
ment. The court noted that none of the cases cited by
the defendant stood for the proposition that compli-
ance with CPLR 3116(a) was unnecessary when the
transcript is certified or the facts therein are not chal-
lenged by the opposing party.

Rosa v. City of New York, N.Y.L]., June 1, 2010, p. 18,
col. 3 (Sup. Ct., N.Y. Co.) (Jaffe, J.).

Discovery Proceedings

In In re Tomshinsky, a beneficiary of the estate
sought to invoke the provisions of SCPA 2102 in or-
der to obtain information regarding the disposition of
an apartment in which the decedent was a tenant at
the time of her death. The proceeding was instituted
against the fiduciary of a deceased co-fiduciary of the
estate, as well as a surviving child of the deceased fidu-
ciary. Both respondents moved for summary judgment
dismissing the proceeding on the grounds that neither
of them is the fiduciary of the decedent’s estate. In
granting the motion, the court found that inasmuch as
the respondent, son, had not served in a fiduciary role
with respect to the estate, the strict language of the stat-
ute precluded relief against him. With respect to the re-
spondent fiduciary of the deceased fiduciary, the court
opined that if the statute had been intended to apply
to fiduciaries in such capacity, it would have explicitly
so stated. Finding that the statute omitted this category
of fiduciaries from its scope, the court concluded that
the second respondent, albeit a fiduciary, was not sub-
ject to the proceeding. Accordingly, the petition was
dismissed.

In re Tomshinsky, N.Y.L.J., Apr. 12, 2010, p. 29, col. 3
(Sur. Ct., N.Y. Co.) (Surr. Webber).

Discovery Proceedings

In In re Delgatto, the court denied a motion and
cross-motion for summary judgment finding that there
were triable issues of fact regarding the decedent’s
mental capacity to execute a revocable living trust and
deed to which title to his home was transferred.

In support of their respective motions, the peti-
tioner and the respondent submitted affirmations of
their respective counsel with exhibits, including but not
limited to unsigned, unsworn deposition transcripts.
The court noted that an attorney’s affirmation is of no
probative value on a motion for summary judgment
unless the attorney has first hand knowledge of the

facts, or is accompanied by documentary evidence that
constitutes admissible proof. However, neither attorney
represented that he had personal knowledge of the
facts. Moreover, the court opined that the deposition
transcripts were of no probative value, because they
were unsigned, and there had been no indication that
the deponent had refused or otherwise failed to sign
the transcript within sixty days after it was delivered
for signature.

Within this context, the court concluded that the
respondent had failed to submit sufficient proof that
the decedent had the requisite capacity to sign the in-
struments in issue. Although respondent had proffered
hospital and nursing records in support of her posi-
tion, the court held that the affidavits of nursing and
medical personnel submitted by the petitioner were
sufficient to create a question of fact. Further, while the
court concluded that the petitioner had not established
a prima facie case of undue influence, it found that a
confidential relationship existed between the respon-
dent and the decedent which shifted the burden to the
respondent to explain the circumstances surrounding
the transactions. The court determined that a question
of fact existed as to whether the proffered explanation
was adequate.

In re Delgatto, N.Y.L.]., Apr. 6, 2010, p. 27, col. 1 (Sur.
Ct., Kings Co.) (Surr. Johnson).

Discovery Proceedings

In In re Greenspan, the court was confronted by a
motion and cross-motion for summary judgment in a
proceeding for the turnover of funds in a bank account
that the decedent maintained jointly with his spouse,
the respondent, the petitioners’ step-mother. The peti-
tion alleged that the decedent deposited the funds into
the account as a result of the respondent’s fraud, undue
influence, and intimidation. The record revealed that
the decedent had Parkinson’s disease during his final
years and had consequently retired from the practice
of medicine as an oncologist. He was confined to a
wheelchair and needed the assistance of home health
care aides. Although his mobility was limited, he main-
tained contact with a close friend, who was a weekly
dinner guest at his home, and who was also the dece-
dent’s stock broker and financial advisor.

The transfers in issue were two weeks apart, and
consisted of deposits of funds withdrawn from the de-
cedent’s brokerage account into his joint account with
the respondent. Each withdrawal of funds was effected
by telephoned instructions by the decedent to his bro-
ker. However, the court noted that the first deposit of
funds was via a deposit slip prepared by the respon-
dent; and that it was not clear who prepared the sec-
ond deposit slip. It was equally unclear who made the
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subject deposits, though there was no question that the
decedent was too physically disabled to have handled
these tasks on his own. The court also noted that on the
date of the first transaction, the decedent arranged with
his broker for a withdrawal of additional funds by way
of separate check, which was deposited into his indi-
vidual account. Further, the court found it relevant that
the transfers in issue significantly altered decedent’s
testamentary scheme to leave respondent a relatively
minimal portion of his estate, and his children the bulk
of his largesse.

About five months before the transactions, dece-
dent had undergone certain psychological testing inci-
dent to a hospitalization, which revealed that decedent
suffered from a decline in his cognitive abilities associ-
ated with his Parkinson’s disease. Nevertheless, the
decedent’s treating physician testified that in his view
the decedent did not suffer from either dementia or
Alzheimer’s disease, and that he had no physical con-
dition that affected his cognitive functioning.

Based on the foregoing, as well as additional proof
in the record, the court held that the respondent had
made a prima facie showing that the decedent volun-
tarily and knowingly transferred the funds in question
to his joint account. On the other hand, while the court
concluded that the petitioners had failed to sufficiently
plead a cause of action for fraud or to submit adequate
proof of duress, it found that a question of fact existed
on the issue of undue influence. Significantly, the court
opined that while typically the burden of proving
undue influence rests upon the party asserting it, the
burden shifts to the perpetrator when a confidential
relationship between the donor and donee exists. The
court recognized that while family relationships are
not per se confidential, and thus do not necessarily
give rise to a presumption that transfers between fam-
ily members are unfair, when, as in the case sub judice,
the record also shows that the donor is in a weakened
and dependent state, that the donee participated in the
transaction from which he or she benefited, and there
is reason to question whether the gift was made volun-
tarily, summary dismissal of a claim of undue influence
would be unwarranted.

In re Greenspan, N.Y.L.]., July 22, 2010, p. 32, col. 4
(Sur. Ct., N.Y. Co.) (Surr. Glen).

Due Execution

In In re Grancaric, the decedent’s paramour filed a
proceeding for probate of a purported Will, after the
issuance of letters of administration to his brother. The
decedent’s brother objected to probate on numerous
grounds, including but not limited to due execution.
Specifically, in this regard, the brother presented the
testimony of a forensic handwriting expert at trial

who opined that the signature on the Will was not the
genuine signature of the decedent. To contradict this
testimony, the petitioner presented the testimony of the
attorney who supervised the execution of the Will, as
well as the testimony of the three attesting witnesses,
and her own handwriting expert, who opined that
there were “indications” that the decedent was the
individual who signed the instrument, but could not
state with a degree of professional certainty that the
signature was “probably” decedent’s writing. The jury
found that the Will had not been duly executed and
the Surrogate denied probate. The Appellate Division
affirmed, holding that despite the presumption of due
execution resulting from the fact that its signing was
attorney-supervised, the jury was free to accept the
testimony of the objectant’s handwriting expert and
conclude that the signature on the instrument did not
belong to the decedent.

In re Grancaric, 68 A.D.3d 1279, 890 N.Y.S.2d 685 (3d
Dep’t 2009).

Due Execution

In an uncontested probate proceeding, the court
admitted the Will to probate despite the fact that the
signatures of the attesting witnesses appeared after
the testator’s, on a self-proving affidavit affixed to the
instrument. The court held that the appearance of the
affidavit after the testator’s signature and the disposi-
tive provisions evidenced a desire by the testator to
have the affidavit be a part of his Will. Moreover, al-
though the addresses of the witnesses did not appear
on the Will or the affidavit, the court concluded that
was not fatal to compliance with the statutory require-
ments of due execution. Finally, the court determined
that the lack of an attestation clause or the fact that the
signatures followed the signature of the testator did not
preclude probate.

In re Neville, N.Y.L.]., June 16, 2010, p. 28, col. 3 (Sur.
Ct., Nassau Co.) (Surr. Riordan).

Marriage

In In re Farraj, the Appellate Division affirmed an
Order of the Surrogate’s Court, Kings County (Torres,
S.), which denied the fiduciary’s motion to dismiss a
petition for a compulsory accounting. The petitioner
was the alleged spouse of the decedent. The record re-
vealed that the petitioner and the decedent entered into
a formal marriage ceremony in accordance with the
laws of Islam at the home of the petitioner’s brother in
New Jersey. An Islamic clergyman came to New Jersey
to solemnize the marriage, although a marriage license
was not obtained. Thereafter, the petitioner and the de-
cedent returned to Brooklyn to hold a wedding celebra-
tion. They resided in New York until the decedent’s
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death, intestate, in 2007. The decedent’s son from a
prior marriage obtained letters of administration with
respect to his estate. Thereafter, the petitioner moved to
compel an accounting, and the fiduciary moved to dis-
miss, alleging that the petitioner was not the decedent’s
surviving spouse, since her marriage to him was not
valid under the laws of New Jersey.

The Surrogate’s Court denied the motion, and the
Appellate Division affirmed, concluding that New
York law should apply to determine the validity of the
marriage, and that under New York law the marriage
was valid, even without a marriage license, since it was
solemnized. In reaching this result, the Court relied
upon the Restatement Second of Conflict of Laws §283,
which provides that the validity of a marriage will be
determined by the local law of the state which, with re-
spect to the particular issue, has the most significant re-
lationship to the spouses and the marriage. Analyzing
the circumstances surrounding the marriage from this
perspective, the Court noted that the petitioner and the
decedent were married in New Jersey only to satisfy
Islamic law, which requires that the parties be mar-
ried at the residence of the bride’s eldest male relative.
However, thereafter, they resided in New York and
held themselves out as a married couple in New York.
The Court found that New Jersey’s contacts with the
couple were tangential, since they left the state imme-
diately after the marriage ceremony to return to New
York, where they remained for the entirety of their
marriage.

In re Farraj, 72 A.D.3d 1082, 900 N.Y.S5.2d 340 (2d
Dep’t 2010).

Motion to Dismiss

In In re Villar Family Revocable Trust, the court
granted the respondent’s motion to dismiss the peti-
tion of his co-trustee seeking his removal. The court
opined that the determination of a motion to dismiss is
limited to ascertaining whether the petition, liberally
construed, states in some form a cause of action, rather
than whether petitioner has a likelihood of success on
the merits. The court noted that the sole basis alleged
by the petitioner for the respondent’s removal was his
failure to respond to petitioner’s attempts and the at-
tempts of petitioner’s mother to contact him. The court
held that the allegations in the petition, without more,
were insufficient as a matter to law to state a cause of
action for removal. Specifically, the court concluded
that respondent’s failure to communicate with his co-
trustee did not signify that he failed to fulfill the duties
of his office.

In re Villar Family Irrevocable Trust, N.Y.L.]., June 4,
2010, p. 42, col. 5 (Sur. Ct., Suffolk Co.) (Surr. Czygier).

Removal of Trustee

Before the court in In re Bernstein was an applica-
tion by the settler to remove his son as trustee of the
trust for self-dealing and alleged failure to cooperate
with his co-trustee to such an extent that the proper ad-
ministration of the trust was in jeopardy. Although the
court noted preliminarily that the settler of a lifetime
trust is not among the persons entitled to seek removal
of a trustee under the applicable statutes, the settler
based his claim of standing upon his status as a trust
beneficiary. To this extent, the court considered the
provisions of the trust, which authorized the trustee,
in part, to make discretionary distributions of income
to one or more individuals, other than the trustee, his
spouse, descendants, or creditors, i.e., “almost every
person in the world” as the trustee determined, and
principal distributions to every person entitled to re-
ceive income.

The court found that as a member of the world
population technically entitled to receive discretion-
ary distributions of income and principal from the
trust, the settler was a beneficiary. Nevertheless, the
court concluded that this interest was not sufficient
to grant him standing to seek removal of the trustee.
Specifically, the court held that its determination was
based not only on the de minimus nature of the set-
tlor’s interest, but also on constraints placed upon
the settlor’s control by tax laws that confer benefits
for which the trust was expressly intended to qualify.
Notably, with respect to the former ground, the court
opined that if the settler had standing to seek the trust-
ee’s removal, so too would virtually every individual
in the world, given the breadth of the trust instrument.
Inasmuch as the concept of standing derives from the
requirement that the court have jurisdiction over an
actual controversy, when the interest of an individual is
negligible there effectively is no controversy to which
jurisdiction may attach. With respect to the second
ground, the court recognized that the ability of the set-
tler to remove the trustee would effectively subject the
trust to estate tax, an outcome that the settler clearly
intended to avoid.

In re Bernstein, N.Y.L.]., Apr. 30, 2010, p. 32, col. 3
(Sur. Ct., N.Y. Co.) (Surr. Glen).

Wrongful Death

Before the court in In re Diba was whether it had
authority to order a proposed division of one spousal
share of a wrongful death recovery to two women to
whom the decedent was legally married at the time of
his death in accordance with the laws of Senegal.
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The record revealed that although the decedent re-
sided in the Bronx when he died, he was a citizen and
domiciliary of Senegal. The decedent’s spouses and
eleven children were also domiciliaries of Senegal, and
continued to reside there at the time of the proceeding.

The underlying action was commenced and ven-
ued in the Supreme Court, Bronx County, where the
court approved a compromise and referred all issues
relating to the payment of liens, allocation and distribu-
tion to the Surrogate’s Court. With respect to the issue
of distribution, the court referenced the provisions of
EPTL 4-1.1(a)(1) and EPTL 5-1.2 (a)(2), which respec-
tively refer to one class of distributees as including
“a spouse,” and disqualify a spouse where it is found
that the marriage is bigamous. Nevertheless, the court
noted that the law of Senegal permits polygamy, and
therefore does not provide for a similar disqualification
in the case of a bigamous relationship. The question
thus became whether the laws of Senegal should be
recognized in order to allow division of the wrongful
death recovery between the two spouses of the dece-

dent, or whether those laws were in conflict with or
contrary to the public policy of New York.

The court found that authorizing a division be-
tween the two spouses would not be contrary to New
York laws and statutes which require an award and
distribution of only one spousal share. The court con-
cluded that although such share would be divided in
two, that result would not alter or be violative of the in-
terests of New York in enforcing its distribution statute.
To this extent, the court also noted that the distribution
sought would not alter the interests of the decedent’s
children, as their shares of the recovery were neither
enlarged nor diminished as a result of the division be-
tween the two spouses.

In re Diba, N.Y.L.]., July 26, 2010, p. 27, col. 2 (Sur.
Ct., Bronx Co.) (Surr. Czygier).

Ilene S. Cooper, Esq., Farrell Fritz P.C., Uniondale,
New York.
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Trusts and Estates Law Section Fall Meeting \

October 7-8, 2010 ¢ Radisson Rochester Riverside ® Rochester

Section Chair Gary Freidman welcomes
Section members to Rochester

\ - ‘ I 4 L% 3 ’ - i : i - e
K Section members on a field trip to... ...the original Monroe County Surrogate’s Court?j
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From the NYSBA Book Store >

New York State Bar
Association’s Surrogate’s
Forms—Powered by HotDocs®

Hot # ocs

“Use of the program cut our office time in completing the forms by more than
half. Having the information permanently on file will save even more time in the
future when other forms are added to the program.”

—Magdalen Gaynor, Esg., Attorney at Law, White Plains, NY

“The New York State Bar Association’s Official Forms are thorough, well organized
and a pleasure to work with.”

—Gary R. Mund, Esg., Probate Clerk, Kings County Surrogate’s Court, Brooklyn, NY

Now you can electronically produce forms for filing in New York sur-
rogate’s courts using your computer and a laser printer. New York State
Bar Association’s Surrogate’s Forms is a fully automated set of forms which
contains all the official probate forms as promulgated by the Office of Court
Administration (OCA).

The New York State Bar Association’s Surrogate’s Forms—Powered by
HotDocs® offer unparalleled advantages, including:

e The Official OCA Probate, Administration, Small Estates, Wrongful Death,
Guardianship and Accounting Forms, automated using HotDocs document-
assembly software.

e A yearly subscription service includes changes to the official OCA Forms
and other forms related to surrogate’s court practice, also automated using
HotDocs.

e Links to the full text of the Surrogate’s Court Procedure Act (SCPA); the
Estates, Powers and Trusts Law (EPTL); and the Uniform Rules for Surrogate’s
Courts.

e (lear, easy-to-use graphical format that makes the forms tamperproof,
protecting them against accidental deletions of text or inadvertent changes
to the wording of the official forms.

e Practice tips to help ensure that the information is entered correctly;
automatic calculation of filing fees; and warnings when affidavits need to
be completed or relevant parties need to be joined.

e A history of forms you've used and when they were created for each client.
e A "find” feature that allows you to locate any form quickly and easily.

Get the Information Edge
1.800.582.2452 www.nysba.org/pubs

Mention Code: PUB0952

Automated Forms

* Wew York Stale Bar Association’s Surregale’s Courl Forms ™
28 et § - S 200 =

@ LexisMexis

Key Benefits

e Generate New York surrogate’s
court forms electronically

Eliminate the hassle of rolling
paper forms into a typewriter
or spending countless hours
trying to properly format a
form

Product Info and Prices

CD Prices*

PN: 6229

NYSBA Members $457
Non-Members $535
Members

1 compact disc (single-user, annual subscription)
PN: 6229 ¢ Annual Renewal $376

Non-Members
1 compact disc (single-user, annual subscription)
PN: 6229 e Annual Renewal $442

Multi-user pricing is available.
Please call for details.

Prices include shipping and handling.
Prices subject to change without notice

HotDocs® renewal pricing does not
include shipping or applicable sales tax
as charged by LexisNexis.
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Publication of Articles

The Newsletter welcomes the submission of
articles of timely interest to members of the Sec-
tion. Submissions may be e-mailed (ianwmaclean@
maclean-law.com) or mailed on a 3%" floppy disk
or CD (Ian W. MacLean, The MacLean Law Firm,
P.C., 100 Park Avenue, 20th Floor, New York, NY
10017) in Microsoft Word or WordPerfect. Please
include biographical information. Mr. MacLean
may be contacted regarding further requirements
for the submission of articles.

Unless stated to the contrary, all published
articles represent the viewpoint of the author and
should not be regarded as representing the views of
the Editor or the Trusts and Estates Law Section, or
as constituting substantive approval of the articles’
contents.

This Newsletter is distributed to members of the New
York State Bar Association’s Trusts and Estates Law
Section without charge.

We reserve the right to reject any advertisement.
The New York State Bar Association is not responsible for
typographical or other errors in advertisements.
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