NYSBA SUMMER 2007 | VOL. 40 | NO. 2

Trusts and Estates Law
Section Newsletter

A publication of the Trusts and Estates Law Section

of the New York State Bar Association

A Message from the Section Chair

A few months ago those
of you who are Fellows of
the American College of
Trust and Estate Counsel
(“ACTEC”), and who are
also signed up for the
ACTEC “list serve,” re-
ceived a flurry of a dozen
or so e-mails from all over
the country concerning the
search for qualified Trusts
and Estates attorneys with,
generally, three to seven
years of experience.

Philip L. Burke

Is the fact that there appears to be a dearth of
qualified Trusts and Estates attorneys with this range
of experience a harbinger of things to come, or just a
“blip” on the radar screen in response to changes in
the marketplace? Members of this Section’s Executive
Committee have heard stories about some law schools
reducing or eliminating courses pertaining to Trust
and Estate practice, that some law firms look at Trusts
and Estates practice as a “throwaway” for their large
corporate clients, and that fewer and fewer law school
graduates are expressing an interest in this line of
work. As is often the case, even if these stories prove to
be unsupported, the mere fact that they are circulating,
coupled with the apparently unsuccessful search for
qualified T&E practitioners, should give us all pause to
consider what is happening to this area of the law.

Having practiced in this area of law for over 25
years I find this trend both disturbing and surpris-
ing. One would think that as a result of the “Baby
Boomers” aging out, the relatively recent (and future?)

changes in the estate tax laws, the significant changes
in long-term care planning and other considerations,
this area of law would be attracting more, not fewer,

participants.

For example, according to the United States
Census Bureau (www.census.gov), as of July 1, 2005
there were an estimated 78.2 million Baby Boomers
(those born between 1946 and 1960) and, in each day of
2006 more than 7,900 Baby Boomers turned 60 years of
age.

Also, according to the AARP Public Policy
Institute, estimates of the amounts to be inherited over
the next 60 years range between $7 trillion and $41 tril-
lion (yes, that’s trillion—quite a range, to say the least!).

These statistics would lead one to believe that
there should be a glut of Trusts and Estates attorneys
rather than a shortage. The Executive Committee of

Inside

Modern Inheritance Develops in China.........c.cccccoeiiiiiiinnnnne 3
(Hao Wang, Michael W. Galligan and Jeffrey B. Kolodny)

New Attorney Advertising Regulations:
Commentary and Observations ...........ccccocoeeuviiiiinininennns 6
(Carl T. Baker and Michael D. Dezik)

Dead Man'’s Statute: Use in Summary Judgment

(Eric W. Penzer)

Recent New York State Decisions.........cccoceeeverieereireneenencne 15
(Ira Mark Bloom and William P. LaPiana)

Case Notes—New York State Surrogate’s
and Supreme Court DeciSions..........ccccceevvicrereieiccieiencnnn. 17
(Ilene Sherwyn Cooper)




this Section has discussed this issue and debated what
should be done to try and support Trusts and Estates
practice among younger attorneys. While some steps
are being taken (encouraging law students to attend
Trusts and Estates programs, giving program discounts
to younger attorneys, etc.) there may be more that can
be done in the future. The Executive Committee has
appointed a committee, to be chaired by Professor Ira
Bloom from Albany Law School, to look into this issue
further.

We should all be aware of these concerns and, to
the extent possible, support Trusts and Estates practice
within our firms, with younger attorneys in the com-
munity, in the Court System, with our law schools and
in any other way that would be beneficial to this area of
practice. If any Section member has other thoughts or
ideas on this issue, I invite your comments.

* 0% *

By the time you receive this newsletter, the
Binghamton program on “Real Estate Considerations
and Estate Planning and Administration” will have
been presented. I would like to take this opportunity to
thank Beth Westfall, our Sixth District Representative,
for putting together a terrific program. Several practi-
tioners have commented that a program focusing pri-
marily on those real estate issues that we all face is long
overdue.

Also, by the time this newsletter comes out we
will have had the opportunity to meet with our
Representatives in the State Legislature to discuss the
Section’s legislative initiatives. As indicated in my pre-
vious message, there are five items on our legislative
agenda that have been approved by the State Bar for
submission to the Legislature. Hopefully, our elective
Representatives will recognize the relevance and im-
portance of these items and lend their support.

Best wishes to all for a happy (and warm!) Spring.

Philip L. Burke

South Dakota Trust Company, LL.C

“Flexible, Cost Effective Trust Administration with All the Advantages of South Dakota”

Working with investment advisors and custodians of the client’s choice
Administration of non-financial/illiquid assets
Unlimited trust duration, lowest state premium tax, asset protection

Pure, no income tax state

Great statutes for International Clients
Rated the top jurisdiction by 1/07 Trusts & Estates Magazine
Best regulated private family trust company state (www.privatefamilytrustcompany.com)
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Pierce McDowell
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piercemcdowell@sdtrustco.com

Al King
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alking@sdplanco.com

James Paladino
212-642-8377
jamespaladino@sdplanco.com

www.sdtrustco.com

(paid advertisement)
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Modern Inheritance Develops in China
By Hao Wang, Michael W. Galligan and Jeffrey B. Kolodny

In the past few years, China, one of the world’s
oldest civilizations, has begun to enter the field of mod-
ern inheritance and estate planning. That step could
naturally not be too far behind China’s entry into the
modern market economy and its attendant set of rights
to own property and dispose of property without col-
lective intervention.

As the Chinese economy has begun to mature,
China has begun to address the questions of how to
transfer property from one generation to the next and
how to treat such transfers from a tax perspective. In
1985, China adopted a law on succession of property,
and in 2001, it adopted a law of trusts. While China has
now adopted a sophisticated system of income, busi-
ness and related taxes, so far it has not elected to im-
pose a formal gift tax, estate tax or inheritance tax.

Globalization, the rapid ascent of the Chinese
economy, and recent changes in Chinese law and policy
regarding foreign investment have caused a tremen-
dous influx of U.S. investment in China. The purpose
of this article is to describe some basic features of con-
temporary Chinese law that are relevant to estate plan-
ning and to discuss some basic planning considerations
primarily for U.S. persons who may acquire or inherit
property in China.

Property Ownership

As a general matter, individuals can acquire
and own property in China, profit from the sale of
such property and transfer property to their heirs.
Individuals are permitted to own personal property
such as lawfully earned income, housing and savings
in much the same manner that anyone in the United
States can. Individuals can also own buildings.

Ownership of land is somewhat more complicated
as the transition to a mode of ownership like the com-
mon law “fee” is not yet complete. Theoretically, all
land continues to belong to the state or collective orga-
nizations. The Chinese government has created a mar-
ket in land by creating a system of usage rights in spec-
ified properties that can be acquired by private owners
and investors. An individual can acquire “usage rights”
in land from the government for various periods, de-
pending upon how the land will be used. For example,
a usage right to land dedicated to residential purposes
usually has a term of 70 years.

These usage rights can be sold in the private mar-
ket. At the end of the usage period, the owner will have
the right to renew the usage agreement by application
to the proper government authority and the payment

of a fee. The application is supposed to be routinely
approved unless the land is needed to be reclaimed
for the public interest. China is now considering pro-
posals to extend the durations of usage rights or even
establish a more Western-style system of title and
ownership.

China embraces the concept of community prop-
erty. Unless a husband and wife agree to the contrary,
property acquired during a marriage is joint property.
A husband and wife enjoy equal rights to possession
and management of marital property. On the death of
the first spouse, that spouse’s half of the marital prop-
erty will pass by the decedent’s will or the Chinese
Succession Law, and the surviving spouse will continue
to own his or her half of such property.

Principles of Inheritance

China has enacted legislation that provides for
testate and intestate succession and procedures for the
making of wills. The Chinese system of administer-
ing inheritance rights is, in many ways, similar to that
of European and other civil law countries. A notary
handles most of the administrative aspects related to
the transfer of inherited property. There is no probate
or surrogate’s court, per se; inheritance disputes are
supposed to be resolved in the court that has jurisdic-
tion over the disputed property or the court that has
jurisdiction over the place where the decedent was do-
miciled at the time of death.

However, there is a somewhat surprising incon-
sistency in the law for testate as distinguished from
intestate succession: At least theoretically, China now
permits “freedom of testation” with virtually as much
liberality as most U.S. jurisdictions. However, not un-
like many common law jurisdictions outside the United
States, China tempers the freedom to dispose of prop-
erty by will by allowing family members who can dem-
onstrate a special reason to benefit from a decedent’s
property to obtain a court order varying the terms of
the decedent’s will to provide for a disposition in their
favor.

The intestate Succession Law of China provides
that the decedent’s spouse, children and parents in-
herit equal shares of the decedent’s property. If none of
these individuals survives the decedent, the decedent’s
brothers, sisters and grandparents will inherit the
decedent’s property. Successors with the same degree
of kinship to the decedent (e.g., siblings, first cousins,
etc.) generally enjoy equal shares or sub-shares of the
estate. However, Chinese intestate succession rules
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introduce considerations of need and relative affluence
that significantly qualify these rules of inheritance. For
example, Chinese courts may adjust an heir’s share of
a decedent’s estate based on the heir’s economic situ-
ation and how the heir cared for the decedent. In a
provision that may bring a wry smile to a U.S. probate
litigator—but also reflects China’s deep respect for
family cohesion—the Chinese Succession Law encour-
ages heirs to adjust and settle their respective shares
peaceably.

Under the Chinese law of inheritance the dis-
positive provisions of a will take precedence over the
Succession Law. Chinese wills can take several forms:
written, holographic, notarial, using a sound recording,
and in emergencies, oral. Each type of will has its own
set of legal formalities. The law of intestate succession
will apply and govern the disposition of property in
several situations, including when a decedent does not
leave a will, if a portion of a will is invalid, or if a will
does not dispose of all of a testator’s property.

Trusts and Taxes

In 2001, China joined the growing trend of Asian
jurisdictions, such as Japan and Korea, that have ad-
opted the institution of the trust into their internal law,
notwithstanding the civil law influence on much of
their legal systems. The Trust Law of China imposes
legal duties on fiduciaries and confers legal rights on
beneficiaries, much as we are accustomed to in the
United States. Individuals as well as corporations may
serve as trustees of Chinese trusts.

However, reservations have been expressed be-
cause it is not clear how the distinction between title
to property in a fiduciary capacity and title to property
in the individual capacity of a trustee can be publicly
recorded or recognized. Also, regulations regarding
the taxation of trusts have not yet been promulgated.
It should be noted that the main catalyst for the 2001
trust legislation was the need to provide a legal vehicle
for capital investments. Nonetheless, the Chinese bank-
ing authorities are considering regulations that may
provide more guidance as to how and when a trust
company (regulated as a financial institution in China)
can serve as trustee for estate planning purposes as dis-
tinguished from capital investment purposes.

As already mentioned, China does not impose an
estate tax, an inheritance tax or a gift tax on residents
or non-residents of China. The government considered
imposing a tax based on the German gift and inheri-
tance tax but elected not to proceed, for fear of causing
adverse consequences for China’s economic growth.

The Chinese income tax applies to Chinese resi-
dents and foreigners. China imposes an individual
income tax on the worldwide income of individuals

who are domiciled in China and generally on non-
domiciliaries who have resided in China for one year
or more. Individuals who are not domiciled in China
and who have not resided in China for one year or
more are subject to tax on their China source income.
Actively earned income is taxed at progressive rates
ranging from 5 percent to 45 percent, and passive
income (including gains on the sale of real and intan-
gible property) is generally taxed at a flat rate of 20
percent.

The United States and the People’s Republic of
China are parties to a bilateral income tax treaty, which
entered into force on Nov. 21, 1986. The treaty allows
China to tax capital gains on sales of most forms of
Chinese property owned by U.S. residents, but U.S.
residents may be able to claim a credit against their
U.S. income taxes for the tax paid to China.

China also imposes a business tax, which is de-
rived from various business activities. In general, the
business tax is imposed on gross receipts and business
tax rates range from between 3 percent and 20 percent.
Sales of real property and immovable property are gen-
erally subject to business tax at the rate of 5 percent.

Foreign Ownership

Individuals who are neither residents nor citizens
of China may;, in principle, own property in China.
However, two important categories of property are
subject to important restrictions: shares of Chinese
companies and Chinese real estate.

The stock of Chinese corporations is typically
divided between “A” shares and “B” shares. The dis-
tinction concerns who is entitled to own the shares.
“A” shares can only be purchased by Chinese persons
and certain non-Chinese large institutional investors.
“B” shares, which are shares in Chinese companies
traded in certain exchanges, mainly in Shanghai and
Shenzhen, may be purchased and sold by Chinese and
foreign individuals and institutions. Non-Chinese in-
vestors, however, can invest in “A” shares indirectly
through funds created by non-Chinese institutional
investors and through Chinese companies funded with
capital in China.

Non-Chinese individuals who have worked or
studied in China for at least one year, Chinese branches
or offices of non-Chinese companies and residents of
Hong Kong, Macau and Taiwan may acquire homes in
China for residential purposes. Non-Chinese institu-
tions and individuals may invest in Chinese real estate
for rental or other investment purposes after obtain-
ing approval from, and registering with, the relevant
Chinese authorities, as long as these businesses and
individuals are adequately capitalized.
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Enterprises acquiring Chinese real estate for invest-
ment purposes must have at least one million RMB of
registered capital ($1 currently equals approximately
7.8 RMB). Local governments often require additional
registered capital. For example, a non-Chinese enter-
prise acquiring real estate for investment purposes in
Beijing must have registered capital of at least 10 mil-
lion RMB.

Planning

Theoretically, under Chinese law, the disposition
of intangible assets such as Chinese bank accounts and
securities of Chinese companies owned by a decedent
domiciled in New York should be governed by New
York law and the disposition of real property in China
owned by a New York resident should be governed
by Chinese law. However, the courts of China do not
have extensive experience with conflicts of law rules
in the inheritance arena. Even more importantly, there
are no guidelines as to how a will executed outside of
China or admitted to original probate in a jurisdiction
like New York could be recognized or given effect in
China. Therefore, even though non-Chinese persons
who own property in China, in theory, do not need to
worry about planning to minimize Chinese estate du-
ties, there are still good reasons to engage in proper
planning to avoid unexpected delays in the transfer of
property and proceedings before courts or government
agencies for whom complex inheritance issues are rela-
tively novel.

U.S. persons acquiring property in China should
consider acquiring their investments through an ap-
propriate vehicle, such as a company or a trust. While
there are currently no formal restrictions on the na-
tionality or residence of a trustee of a Chinese trust,
trusts established under the China Trust Law as estate
planning vehicles or will substitutes are untested. It is
also possible that the same restrictions on ownership of
Chinese real property and “A” shares of Chinese com-
panies by non-Chinese persons would be attributed
to a non-Chinese trustee of a Chinese trust. In addi-
tion, the tax status of Chinese trusts remains unclear.
Ownership of assets such as Chinese real property
through a Chinese company may avoid the complica-
tions of transferring ownership of the real property
upon the death of the deceased shareholder, but is-
sues could still arise about the transfer of the shares
themselves.

In 2003 China and Hong Kong entered into an ar-
rangement which provides tax, trade and investment
benefits for Hong Kong companies investing in China.

As a result, there may be advantages for U.S. inves-
tors to invest in China through Hong Kong trusts and
companies. Hong Kong is essentially a common law ju-
risdiction and has a long tradition of dealing with com-
mon law trusts, wills and inheritance concepts.

Hong Kong recently abolished its inheritance tax
and maintains a very favorable income tax environ-
ment for non-Chinese persons. Dividends paid from a
Chinese company to a Hong Kong company and ulti-
mately to a U.S. shareholder should not be subject to
withholding tax in either China or Hong Kong. Profits
from the sale of stock of a Chinese company owned by
a Hong Kong company should not be subject to tax in
Hong Kong, but may be subject to tax in China.

In considering a Hong Kong structure to own prop-
erty in China, a U.S. tax resident should take into ac-
count the special U.S. tax regimes designed to discour-
age U.S. taxpayers from using foreign companies to
defer U.S. tax on certain forms of income. In consider-
ing the possible application of the anti-deferral regimes
under U.S. tax law such as the rules under Subpart F
of the Internal Revenue Code regarding “controlled
foreign corporations” and the rules regarding “pas-
sive foreign investment companies,” it is important to
keep in mind that Hong Kong is not considered part of
China for U.S. income tax purposes. In some cases, use
of a Hong Kong entity that could be disregarded or not
treated as a corporation for U.S. income tax purposes
may be appropriate.

While this article has focused on U.S. persons
owning property in China, Chinese individuals
with interests in the United States should generally
plan for ownership of U.S. assets like other non-
U.S. citizens who are not domiciled in the United
States. Since there are currently no gift, inheritance
or estate taxes in China, it would be unfortunate if
a Chinese individual did not properly structure the
acquisition of U.S. property and unwittingly became
subject to U.S. transfer taxes for which there would
be no offsetting credit for Chinese tax purposes.

Hao Wang is the founding partner of the Beijing-
based law firm of RayYin & Partners PRC Lawyers.
Michael W. Galligan and Jeffrey B. Kolodny are
partners at Phillips Nizer. Mr. Galligan is the execu-
tive vice chair of the International Law and Practice
Section of the New York State Bar Association.

This article is reprinted with permission from the
February 13, 2007 edition of the New York Law Journal.
© 2007 ALM Properties, Inc. All rights reserved.
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New Attorney Advertising Regulations:
Commentary and Observations

By Carl T. Baker and Michael D. Dezik

Preamble

When initially volunteering to produce an article
for this newsletter on the topic of the new Disciplinary
Rules regarding lawyer advertising, the authors an-
ticipated a rather simple synopsis of some of the unre-
solved issues of the new rules as raised by others—just
a recasting of some vagaries of the rules that will need
to be finessed or addressed. However, as the process of
producing the article proceeded, and more thoughtful
attention was given to the regulation of legal advertis-
ing, and the new rules in particular, things changed. A
point of view developed. It was not intentional or pre-
meditated, it just happened.

1. Introduction

By now, most New York attorneys should be aware
that new Advertising Regulations are in place in New
York State. At the very least, the detailed readers of this
publication are aware as the most recent issue (Spring
2007 / Vol. 40 / No. 1/ at page 22) provided the follow-
ing documents:

e Press Release of our Association’s President,
Mark H. Alcott, announcing the changes to the
governing Code of Professional Responsibility;

* A synopsis of the changes; and

® A redlined version of the modified Code provi-
sions.

For years, our profession has struggled with the
concept and application of advertising to the practice
of law. In the old days, it was simple—no advertising
allowed.

“(B) A lawyer shall not publicize him-
self, or his partner, or associate, or any
other lawyer affiliated with him or his
firm, as a lawyer through newspaper
or magazine advertisements, radio

or television announcements, display
advertisements in the city or telephone
directories or other means of commer-
cial publicity, nor shall he authorize or
permit others to do so in his behalf.”
Disciplinary Rule 2-101 (B), incorporat-
ed in Rule 29 (a) of the Supreme Court
of Arizona, 17A Ariz. Rev. Stat., p. 26
(Supp. 1976)

But, complicating these simple, state-enforced,
disciplinary rules protecting attorney professionalism
is the Constitution of the United States—most nota-
bly, the “pesky” First Amendment to the Constitution
which protects free speech. And if there is anything
that demands the respect of lawyers, it is the law, and
most especially our Constitutional law.

Consequently, ever since Bates et al. v. State Bar of
Arizona (433 U.S. 350 (1977)) overturned the above-
quoted Disciplinary Rule, lawyer advertising has
evolved (if a loaded word that projects continual
improvement is appropriate to describe the process).
From the Bates case in 1977, we now find that in the
relative quiet of our homes, enjoying the gentle warmth
and glow of modern HDTV, we are routinely sub-
jected to franchised attorney advertisements featuring
“Heavy Hitters” carrying baseball bats and fouling our
professional dignity.

II. The New Rules—Constitutional?

So what is an Administrative Court System to do?
Regulate. And while the goals of protecting “consum-
ers from inappropriate, misleading, or overly aggres-
sive advertisements” may be noble, accomplishing
this in a clear, constitutionally valid manner may be
impossible.

The new rules begin logically enough with a defi-
nition of “advertisement,” and so begin the problems.
An advertisement is defined as a communication
“the primary purpose of which” is to get the attorney
hired. Query: You are asked by a local business jour-
nal (perhaps one your firm actually advertises in) to
write an article for publication on the use of revocable,
living trusts for estate distribution purposes. You are
almost too busy to afford the time, but would like the
exposure that this will bring you. At the moment you
consider that factor (the exposure and presentation of
yourself as an expert in the area), have you ventured
onto the field of impermissible primary purpose? And
if that is where you are, then your article is an adver-
tisement and must be labeled as such, and the failure to
do so is a violation of the new rules. And if disciplinary
proceedings ensue, will it simply be enough for you
to argue that it was an educational piece, aimed at the
general public, and the appearance of your name, firm
name and address at the end of the article was merely
appropriate crediting for your authorship?
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With advertisement defined, the new rules proceed
to define impermissible advertising. The creations of
commercial vignettes, the use of actors and actresses,
the use of fictitious names, and the use of nicknames
(think “Heavy Hitters”) are all banned. Essentially, the
commercials that make us cringe and fear watching TV
with civilians will be never more.

But is that right? While it may make us a bit proud-
er, or at least less embarrassed, as a profession to have
this form of self-promotion eliminated, are we acting
correctly? Do we have a right, a duty, to protect the
public from matters of taste? Can we “protect consum-
ers from inappropriate, misleading, or overly aggres-
sive advertisements”? And when does an advertise-
ment go from being “aggressive” to overly so? Aren’t
these ultimately pejorative terms? Can we reasonably,
sensibly and legally limit, control, and regulate what is
essentially a form of creative, free speech?

Some would say no. In fact they are asking the
courts to say no.

(... we will now pause to let the reader reflect for a moment
on who might be bringing such a suit . . .

. . . if you have been paying attention, you should know the
answer, or at least half of the answer . . . advertising and the
Constitution create such interesting bedfellows.)

According to John Cather in the New York Law
Journal on February 5, 2007: “A high-volume, heavy-
advertising New York personal injury law firm and a
Washington, D.C. advocacy group are apparently the
first to challenge the new attorney advertising restric-
tions. . ..” The law firm of Alexander & Catalano is ap-
parently—and there should be no surprise in this—the
“heavy-hitters” franchise of the Syracuse-Rochester
area of the state. According to Cather’s article, the law
firm is concerned that it has lost its slogan, and the
name recognition that the slogan has helped to create,
along with “its splashy TV ads, which in the past have
depicted its lawyers as towering giants leaping onto
rooftops and running to the client’s house.” (It's hard
to think of a more reassuring picture to help the public
appreciate the complexities and consequences of legal
representation than that of a giant lawyer running
across rooftops, possibly carrying a baseball bat. . . .)

As for the strange bedfellows, joining the law firm
in this proceeding is Public Citizen, Inc., which accord-
ing to its web page:

is a national, nonprofit consumer ad-
vocacy organization founded in 1971
to represent consumer interests in
Congress, the executive branch and the
courts.

We fight for openness and democratic
accountability in government, for the

right of consumers to seek redress in
the courts; for clean, safe and sustain-
able energy sources; for social and
economic justice in trade policies; for
strong health, safety and environmen-
tal protections; and for safe, effective
and affordable prescription drugs and
health care.

Hard to argue with that. What could be their con-
cern with the new rules? The case description at their
website states in part: “Public Citizen’s complaint
contends that the rules allow for arbitrary and dis-
criminatory enforcement, prohibit both noncommercial
and commercial speech that is protected by the First
Amendment, and ultimately harm consumers by deny-
ing them access to information about their legal rights
and available legal services.” (To track the status of this
case, a link with copies of the filings in support and op-
position, can be found at: http:/ /www.citizen.org/
litigation /forms/ cases/CaseDetails.cfm?cID=358.)

Public Citizen’s press release completes the line-up
of their concerns in more detail:

WASHINGTON, D.C. — New rules
governing lawyer advertising set to
go into effect in New York violate free
speech and would impose anti-con-
sumer restrictions on lawyers” adver-
tising and Internet communications,
according to a lawsuit filed today by
Public Citizen and a New York law
firm.

* X X

The lawsuit contends that the rules’
broad language unconstitutionally
prohibits truthful communication of
information about legal services to
New York consumers. There is also no
exception for solicitation of potential
clients for pro bono representation,
and thus the rules would apply to
brochures and other materials released
by nonprofit legal groups that provide
no-fee legal services on civil justice
issues.

According to the lawsuit, a 30-day
waiting period in the rules on com-
munications to individuals and their
families who have been involved in
potential incidents of personal injury
or wrongful death would prevent civil
justice groups from adequately de-
fending citizens’ rights. For example,
the waiting period would prevent
nonprofit legal organizations from
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contacting individuals at political dem-
onstrations who have been physically
harmed by police officers to inform
them about their rights and the avail-
ability of pro bono legal representation.

“The right to engage in truthful legal
advertising is not only a matter of free
speech, but it also encourages com-
petition in the marketplace for legal
services,” said Greg Beck, an attorney
for Public Citizen. “It’s also impor-
tant for educating citizens about their
rights and making it easier for con-
sumers to find the appropriate legal
representation.”

So then, rules that are nominally meant to protect
the public, while upholding the dignity of the profes-
sion, may be anti-competitive, harmful to consumers
and possibly unconstitutional. If only those were the
only problems.

Legislating dignity, defining content and limiting
delivery is difficult, especially regarding a process that
is creatively driven by competitive forces. Perhaps the
best example of this is the plea of Richard Lippe, a se-
nior partner with the Long Island law firm of Meltzer,
Lippe, Goldstein & Breitstone, LLP (www.mlg.com).
In a letter to Michael Colodner, Esq., counsel to the
Office of Court Administration (OCA), Attorney Lippe
takes issue with the new provisions which ban adver-
tisements that “include the portrayal of a judge, the
portrayal of a fictitious law firm, the use of a fictitious
name to refer to lawyers not associated together in a
law firm . . .” and that “utilize depictions of fictional-
ized events or scenes. . . .” If the creative use of car-
toons from the New Yorker magazine run afoul of this
part of the new rules, then the Meltzer Lippe firm is in
serious trouble. But should they be? As Attorney Lippe
state’s in his letter:

we object to changes to rules that limit
any one particular method of advertis-
ing, in this case the use of fictional situ-
ations and the portrayal of judges and
court rooms (“Cartoons”). In doing so,
the rule is impermissibly “broad” by
prohibiting our firm’s use of Cartoons
as a method of advertising. It is our
opinion that this rule is unconstitution-
al since it regulates a method of free
speech rather than its content. Also by
doing so, it handicaps a lawyer’s abil-
ity to communicate to clients in a clear,
professional and humorous manner.

Aside from the additional constitutional complaint,
Meltzer Lippe is really most concerned with regula-
tion of “style” in their marketing presentation. Since

the new rules forbid “portrayals” and “depictions,”
seemingly the use of cartoons would be banned. But is
the use of cartoons always inappropriate or demean-
ing to our profession? You be the judge. Check out the
Meltzer Lippe website and how they have used these
cartoons to present their firm to the general public.

As Attorney Lippe goes on to explain, after stating
that the firm’s brochure uses New Yorker cartoons with
permission:

When we created this brochure, cor-
responding web site and ads, our goal
was to separate our law firm from the
competition by stating our values in a
simple, clear and succinct manner and
to do so with a professional sense of
humor demonstrated by using the na-
tionally renowned New Yorker cartoons.
We believe we are the only law firm in
New York State to use this type of cre-
ative advertising as part of a continu-
ing marketing campaign.

* Xk

We took a highly unique and creative
approach to demonstrate our sensitiv-
ity to the legitimate concerns com-
monly held by “consumers” of legal
services.

* ok X

By choosing a strategy that is unique
and highly creative, we are able to
demonstrate, not just say, that we are
an intelligent, highly creative and
unique law firm that uses out-of-the
box thinking.

EE

With regard to the use of any Cartoons,
we carefully scrutinize them to assure
they are not misleading or demeaning
to the profession.

* X F

We urge you to control ads that are
misleading or demean the profes-
sion but not to regulate any particular
method of communicating to consum-
ers. ...

(The letter in its entirety can be found at http://
commonscold.typepad.com/commonscold /files /06_
11_14 ml letter_of_objection_to_rules_ver3.pdf)

An advertisement does not have as its purpose
to draw attention to “the law” or “lawyers” in gen-
eral, but to attract clients to a particular lawyer or law
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firm. Consequently, advertisements reflect upon the
advertiser, rather than an industry, product, or even a
profession, as a whole. Just because most of us would
not care to portray ourselves as giant attorneys running
across roof tops, it does not necessarily follow that we
should attempt to ban that sort of portrayal in general.

Ill. Other Issues Raised

The new rules touch on almost all aspects and
means of how a lawyer and law firm “present” to
the public. In addition to the rules being less than
clear in their application to all forms of public com-
munications, they are potentially onerous as well.
Nowhere is the difficulty in regulating this area more
evident than in the attempt to deal with something
the Bates case never considered and could not have
anticipated—cyberspace.

After attempting to define advertising, the rules
define “Computer-accessed communication.” The defi-
nition is broad: “any communication . . . disseminated
through the use of a computer or related electronic
device. . . .” The definition specifically includes “web
sites, weblogs, . . . electronic mail, . . . instant messag-
ing” among other “internet presences.” If you receive
it or can get it over a computer, it could be attorney
advertising material, and if it is then things start to
get more complex—with labeling, filing and retention
requirements.

Before proceeding, one more crucial definition from
the new rules is necessary. DR 2-103 (22 N.Y.C.R.R.
1200.8) at subparagraph (b) adds a new definition of
“solicitation.” A solicitation is an “advertisement” (see
definition of advertisement) that is “initiated by or on
behalf of a lawyer of law firm” (query: “on behalf of”?)
“that is directed to, or targeted at, a specific recipient
or group of recipients” (maybe they just could have
said “anybody”) “the primary purpose of which” (ah,
there are those words again) “is the retention of the
lawyer or law firm, and a significant motive for which”
(wiggle words?) “is pecuniary gain.” If, whatever the
lawyer or firm is doing is a “solicitation,” then there is
a duty to file the solicitation with the appropriate attor-
ney disciplinary committee. Aside from the reassurance
that may be taken in the potential difficulty of proving
someone else’s “primary purpose” and “significant
motive,” the good news is that a general law firm web
site is specifically excepted from these provisions.
However, less reassuring is the phrase “on behalf of”
and what that may mean, which seems to raise the pos-
sibility of running afoul of the new rules without even
knowing it. And will lack of knowledge or control be a
defense in a disciplinary proceeding?

So how do these rules regarding advertisements,
computer-assisted communications, and solicitations
play out in the real world of practicing attorneys? In

the January digital issue of Law Technology News (Www.
lawtechnologynews.com ), the Editor, Monica Bay,
gives the New York Bar a Bronx cheer for the new
rules, commenting that they are “beyond ridiculous
when it comes to blogs and cartoons. Get this: They are
treating blogs as advertisements, and they want you to
print out your blog and keep it for three years. Are they
kidding?”

Unfortunately, the answer is no. No kidding. But
relax, computer-accessed communications only need
to be maintained for one year, not three! Ah, but what
do you need to keep from the ephemeral world of cy-
berspace? Since a web site, while not a solicitation, is
apparently defined as attorney advertising (DR 2-101
“(f) Every advertisement . . . shall be labeled “Attorney
Advertising” on the first page, or on the home page in the
case of a web site.”—emphasis added), a copy of the con-
tents of a web site must be preserved. But what do you
preserve? Web sites are hardly static platforms. If you
regularly update your web site, as every good market-
ing consultant would recommend, then you must also
preserve the updates if they are, and here come some
more wiggle words, a “major web site redesign, or a
meaningful and extensive content change. . ..” Is it
possible that attorneys could find room to argue over
that definition?

And what of web logs, the increasingly ubiquitous
“blogs” (or “blawgs” for us attorneys) where lawyers
and law firms opine on issues near and dear to their
hearts or practice areas? Clearly these are “computer-
accessed communication” but are they also attorney
advertising or, potentially worse yet and if narrow
in scope, do they become a solicitation? According to
Lynne Donaghy and John Hellerman in an article titled
“Must-See TV Show Breeds Must-See Blawg” from the
Marketing the Law Firm newsletter (April 11, 2007):

Not to be left behind, the legal com-
munity is actively engaged in the
ever-expanding blogoshpere. With
more than 1,000 active legal blogs on
the Web, firms and attorneys recognize
the value of blogs as unique market-
ing and business development tools.
However, for a blog to be beneficial, it
must distinguish itself from the diluted
market through creativity, consistency
and a strategic media plan. (See: www.
law.com/jsp/legaltechnology /pub
ArticleLT,jsp?id=1176195848116.).

Their article goes on to describe how “Ford &
Harrison, a national labor and employment law firm,
was interested in a creative way to communicate with
current and prospective clients about the difficult and
complex legal issues facing employers in today’s work-
place. The firm has always been aggressive when it
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comes to marketing, and is constantly looking for ways
to stand out.” So what did that firm do? It created a
blog entitled That’s What She Said based on the TV show
“The Office” (to see this blog go to www.hrheroblogs.
com). The article goes on to indicate how the blog has
been used and impacted the firm’s marketing:

As a result of the launch strategy,
That’s What She Said received coverage
in all three areas of focus—from The
Wall Street Journal to the Life section of
USA Today. As expected, other blogs
were the first to pick up on the story,
either posting Ford & Harrison’s news
release or writing their own reviews.

* X F

As news about the blog spread and
traffic increased to 12,000 hits a day,
unexpected coverage of the blog fol-
lowed, as was the case when New York
Magazine called the blog “brilliant” in
their popular “Approval Matrix.”

* ok X

For instance, the firm sent an an-
nouncement about the blog to many

of its clients and contacts. A number

of attorneys sent clients a copy of a
large, front-page business feature story
that appeared in several major Gannet
newspapers.

EE

The feedback was overwhelmingly
positive—clients appreciated the firm'’s
creativity and uniqueness, which re-
inforced why they had chosen Ford &
Harrison in the first place. One client
shared the blog with her CEO, who
subsequently e-mailed it to all of the
company’s managers, encouraging
them to visit the site every Friday.
Several clients have asked about using
the blog as a training tool for their HR
executives.

Could a New York firm do this under the new
rules? Certainly. All that is required is labeling the
blog as “Attorney Advertising” (Query: If labeled as
such, would the Wall Street Journal, USA Today, etc.,
run articles about a “legal ad”?). Oh, and since it might
be difficult to argue that the blog does not meet the
new definition of solicitation, a New York firm would
need to file a copy of the blog “at the time of its dis-
semination” with the local disciplinary committee.
Presumably, a blog which exists in a state of semi-per-
manence in cyberspace is disseminated when it is first

created. Further, it would reasonably seem that every
new blog posting is a new “dissemination,” but what
do you file? The entire blog every time a new posting is
made, or just the new posting? Do these rules put New
York lawyers and law firms on a higher plane, or do
they curb their creativity and put them at a competitive
disadvantage in the national marketplace?

Returning from cyberspace to more traditional at-
torney functions and activities, the new rules present
still other issues and causes for concern. Our Section’s
Chair, Philip Burke, back when he was merely the
Chair of his firm’s Marketing Committee, wrote to
the Office of Court Administration raising a number
of questions regarding what were then the proposed
rules. The following matters raised in his letter remain
unsettled and uncomfortable under the new rules:

1. When an attorney is asked to speak on a par-
ticular Estate Planning topic for a local charity
or other planning organization, is the talk itself
an advertisement under the new rules? What
about the materials produced for the semi-
nar—do they need to be labeled as “Attorney
Advertising” and if so, do they not lose some of
their impact as planning information, as the im-
plication to be derived from the label is that the
materials are a “come on” for generating work?
And if the presentation on behalf of a charity
somehow escapes being an advertisement, does
that all change if the seminar presentation is one
sponsored by the law firm itself for the general
public? And is the general public a “group of
recipients” such that the seminar becomes a
solicitation?

2. What of charitable contributions and sponsor-
ships? Generally, in return for donations or
sponsorships, not-for-profit entities post the
name of the contributor as recognition for the
support. For the lawyer or law firm contributor
must we investigate motivation? Was the attor-
ney or firm truly interested in the charity (and
just happy to receive signage at the event or a
“thank you” in the brochure) or was the “prima-
ry purpose” otherwise, requiring that “Attorney
Advertising” be added to the acknowledgment?
Who makes this call and how? Will it always be
enough for the law firm to simply state that it
was supporting the charity?

A further matter for contemplation are the record-
keeping and filing requirements that the new rules im-
pose. Who is going to be checking to see if a firm has
kept all of its advertisements for the required three-
year period? Who is going to see to it that the various
cyber communication records have been properly
maintained and that there does exist a copy of all
“meaningful and extensive content change” to web
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sites, blawgs and the like? If attorneys err on the side of
caution, do the various judicial departments have the
room, filing space and staff to receive and store copies
of all solicitations from all attorneys in their depart-
ment? And if you are filing a required solicitation,
should you request a receipt to protect yourself in case
your filing is “misplaced” by your local judicial depart-
ment? And just who is going to be reviewing and act-
ing upon all of these filings?

IV. Summary

Whatever one may think of the new rules, it should
be acknowledged that they have had an immediate
and calming effect on over-the-top TV advertisements.
The “heavy hitters” have taken to bunting. Alexander
& Catalano, the firm mentioned above, has apparently
pulled its ads pending the outcome of their lawsuit,
and the “heavy hitter” franchise in the authors” market
area now takes a “kinder, gentler” approach, proposing
to use the law as a “tool” for the benefit of its clients
(having given up their bats for the visual of pulling a
law book from a tool chest).

As stated by our Association’s then-President,
Mark H. Alcott, the goals of protecting consumers from
misleading and aggressive advertisements, of “more
protection for the public and more dignity for the pro-
fession” are true, noble and worthy. It also bears noting
that most all attorneys who have raised issues with
the new rules have remarked on the need for and their
support of appropriate regulation in this area. Attorney
Lippe in his letter to the OCA states that his firm is “in
favor of changes to attorney advertising rules that seek
to prohibit ads that are misleading or demean the pro-
fession.” Attorney Burke, on behalf of his firm states
that “I share the concerns that many practitioners and
consumers throughout New York State have with the
quality and content of lawyer advertising. In this re-
gard, I wholeheartedly approve of the need for further
regulation in this area.”

And while your authors completely concur with
these objectives and sentiments, they have come to the
conclusion that this is not an area that is merely diffi-
cult to regulate—that it may be constitutionally imper-
missible to regulate and, perhaps as importantly, im-
possible to appropriately regulate. While having raised
a number of questions and concerns, the authors do not
presuppose that they have come close to covering all of
the issues and potential problems with the new rules.
The more closely the rules were reviewed and consid-
ered, the more these questions appeared. Time, duty to
other client matters, and a long-since-passed publish-
ing deadline prevented a better analysis or the pursuit
of other issues.

Free thought and speech are cornerstones of our
society. To regulate these in an attempt to address mat-
ters of taste and decency puts them at risk—it’s a cure
arguably much worse than the disease. Initially, this ar-
ticle intended to take a different tone, one championing
an end to the annoying, embarrassing, and demeaning
advertisements that we periodically must bear. The
larger truth is that the reflection of the profession does
not begin or end with those few who would push the
boundaries of what we may consider appropriate or
decent. It rests in the day-to-day conduct of the indi-
vidual attorney and the responsible and noble services
of the many. It is backward thinking and the height of
insecurity for an entire profession, out of a legitimate
concern over the loud and obnoxious noise of a few, to
stymie, smother and squelch the creativity and open-
ness of the many.

And when that profession is ours, is “the law,” to
attempt to do this in a way that may be constitutionally
suspect, by regulation that is burdensome, ill fitting,
and nearly impossible to enforce, the insecurity be-
comes obscenity.

But, we have the new rules. They are “on the
books” and in place.

So what is a practicing lawyer to do? How do you
handle and respond and live with these new rules?
That is a question we have not resolved and certainly
would not venture to answer for others.

If these rules are truly about the demeaning of our
profession and misleading the public, then we may
simply continue to act as we always have, mindful of
and responsive to our clients’ needs, presenting our
firm and selves to the public in a manner we can per-
sonally take pride in. If we fail to label something ap-
propriately, to file a required piece of paper, or to keep
a particular record, then we will certainly stand up for
any harm that has come to the public or our profession
for doing so, but if the only harm is to a regulatory bu-
reaucracy, well . . .

Carl T. Baker is the managing partner of
FitzGerald Morris Baker Firth PC, of Glens Falls, NY
and head of the firm’s Trusts and Estates Practice,
and he has done other stuff. Michael D. Dezik is an
Associate with FitzGerald Morris Baker Firth PC, still
of Glens Falls, NY working in the Trusts and Estates
Practice and he is just starting to do stuff.

(POSTSCRIPT—This may be Attorney Advertising
but probably isn’t; we really don’t know. But in case
it is, by simply asking the question have we labeled it
appropriately?)
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Dead Man'’s Statute: Use in Summary

Judgment Motions
By Eric W. Penzer

A recent decision emanating from the Surrogate’s
Court, Nassau County,' reaffirms the well-established
rule that evidence excludable under the Dead Man's
Statute cannot be considered in support of a motion for
summary judgment.

That rule, and its counterpart concerning evidence
that may be considered in opposition to a summary
judgment motion, are not widely understood by gen-
eral practitioners.

Indeed, the Dead Man’s Statute itself can be some-
thing of an enigma to those who do not encounter it
regularly.

This article will explain the general rules applicable
to motions for summary judgment as well as certain
exceptions applied by the courts.

Background

Briefly explained, New York’s “Dead Man's
Statute” (CPLR 4519) makes testimony by an interested
witness “concerning a personal transaction or commu-
nication between the witness and [a] deceased person
or mentally ill person” excludable “[u]pon the trial
of an action or the hearing upon the merits of a spe-
cial proceeding[.]”? Such evidence is, however, freely
discoverable, and may be the subject of testimony at
an examination before trial. Indeed, unlike the rule in
other states, in New York, eliciting such evidence dur-
ing the discovery process does not act as a waiver of
the statute.?

The Dead Man’s Statute comes up frequently in
litigation concerning trusts and estates. For example, to
prevail in a discovery proceeding seeking the return of
property to an estate, the recipient of an alleged “gift”
from the decedent has the burden of establishing all the
legal elements of a gift.* It is often necessary, therefore,
to offer evidence of transactions and communications
with the decedent.

As an interested person, however, the recipient of
the alleged gift is incompetent to testify concerning
such transactions or communications. To avoid exclu-
sion under the Dead Man’s Statute, such evidence gen-
erally must consist of testimony from disinterested wit-
nesses. Similarly, beneficiaries under a will are usually
incompetent to testify in support of the will or transac-
tions or communications with the decedent.®

The question often arises, to what extent may
evidence excludable under the Dead Man’s Statute

be used in support of or in opposition to a motion

for summary judgment? On one hand, the New York
statute only applies at trial. As “dictated by the very
language” of the statute itself, the statute cannot be as-
serted—or waived, for that matter—until trial.® On the
other hand, a motion for summary judgment is the pro-
cedural equivalent of a trial on the merits.”

The long-standing rule in New York is that “evi-
dence excludable under the Dead Man'’s Statute should
not be used to support summary judgment[.]”® That
general rule was applied recently by the Nassau
County Surrogate in Matter of Penn.” In that matter, a
contested discovery proceeding, the executors of the
decedent’s estate contended that the respondent—the
long-time friend, employee, and paramour of the de-
cedent—was in possession of cash and a cooperative
apartment purchased with funds belonging to the
estate. After discovery, the respondent moved for sum-
mary judgment. Inasmuch as the respondent conceded
that the decedent’s funds were used to purchase the
apartment, she had the burden of establishing all the
elements of a gift.

In support of her motion, the respondent offered
her own testimony that the decedent intended the
apartment to be her sole property and that the dece-
dent made a statement to that effect to a realtor. The
court, however, applied the rule that evidence exclud-
able under the Dead Man’s Statute cannot be used in
support of a summary judgment motion. Inasmuch as
the respondent offered no other evidence of the com-
munication with the decedent, such as testimony from
the realtor to whom the decedent allegedly made the
statement, the court denied the respondent’s motion.

Summary Judgment Motion

The issue whether evidence excludable under the
Dead Man’s Statute may be considered in opposition to
a motion for summary judgment has, historically, been
the subject of controversy. Until 1972, there was a split
of authority in the appellate divisions on the issue. The
Appellate Division, First Department, held that such
evidence could be utilized to defeat a summary judg-
ment motion, while the Second and Third Departments
took a “contrary though arguably distinguishable
view.”10 The Court of Appeals, in Phillips v. Joseph
Kantor & Co.,! laid the issue to rest, at least as a general
matter. It held that “[e]vidence, otherwise relevant and
competent upon a trial or hearing, but subject to exclu-
sion on objection under the Dead Man’s Statute, should
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not predetermine the result on summary judgment in
anticipation of the objection.”?

Such a rule was mandated, according to the Court,
because of the inability to predict with certainty
whether evidence otherwise excludable under the
Dead Man’s Statute might nonetheless be admissible at
trial by virtue of a waiver of the statute. Such a waiver
could be effectuated intentionally or by inadvertence,
such as by “opening the door” to the admission of evi-
dence otherwise excludable under the statute. As the
Court noted,

[t]he same New York language which
prevents waiver of the statute during
discovery proceedings, should also
prevent the assertion of the rights
under the statute prior to trial. A rea-
son was stated below by Mr. Justice
Kupferman in dissent: “[i]t is always
possible that the incompetency will
be waived at the trial, or the door
opened, by design, or by inadver-
tence.” Moreover, Wigmore makes a
strong plea for voluntary waiver of the
statute by responsible representatives
of estates where justice so dictates (2
Wigmore, Evidence, § 578, at p. 698).13

While the Court’s discussion in Phillips focused

on the use of excludable evidence to oppose a motion
for summary judgment, that discussion could well be
regarded as mere dicta. This is because the Court was
careful to note that “there is in this case some evidence
free from exclusionary objections which suggests a pal-
pable likelihood of establishing plaintiff’s prima facie
case, without use of the evidence excludable under the
Dead Man’s Statute.”!4

Door Left Open

The Court left the door open for granting summary
judgment in a case where the only evidence offered in
opposition to the motion would be subject to exclusion
under the statute. It stated that, “[a]dmittedly, a trial
would seem unnecessary if it were certain, in an abso-
lute rather than a pragmatic sense of the term, that
there would be no waiver of the statute and that all the
proof would be excludable.”!® The case before it was
not such a case, however, and in the Court’s view, such
a case would be rare indeed: “[t]his isnot a case.. ..
where all the evidence might be excluded, nor does
such a case occur often, if ever.”16

On that issue, Chief Judge Stanley H. Fuld, in dis-
sent, expressed his view that summary judgment was
properly granted by Special Term because the plaintiff
failed to offer ““an affidavit from any witness compe-
tent to testify at the trial as to the asserted oral state-

ments made by the decedent.”’” The dissenting judge
noted that courts have “consistently and, in [his] view,
correctly decided”!® that a motion for summary judg-
ment is properly granted where “the record indicates
that the only evidence which (the plaintiff) might intro-
duce at trial would be incompetent and insufficient to
defeat judgment for (the defendants).”!” He noted that
a party should not avoid summary judgment based on
“the very farfetched claim that, at the trial, the witness’
incompetency [may] be waived. . . or the door opened,
by design, or by inadvertence.”?

That the Court’s holding in Phillips seemingly
rested on the existence of nonexcludable evidence,
mandating denial of the motion, at least some uncer-
tainty exists concerning whether excludable evidence
alone would suffice to justify the denial of a motion for
summary judgment. Indeed, most published Appellate
Division cases simply recite the general rule, i.e., that
otherwise excludable evidence may be considered in
opposition to a motion for summary judgment, but do
not make clear whether any non-excludable evidence
exists mandating denial of the motion.

Yet the Appellate Division, Third Department, has
repeatedly held that summary judgment is appropri-
ate where evidence excludable by the Dead Man’s
Statute “is proffered as the sole proof in support of the
opposing party’s claim[.]”?! Likewise, the Surrogate’s
Courts have applied that rule. For example, in Matter of
Kacprzyk,?? the Suffolk County Surrogate’s Court grant-
ed summary judgment seeking dismissal of a claim-
ant’s objections to the executrix’s petition to determine
the validity of the claim. According to the court, “the
sole evidence preferred [by the claimant] is her own
self-serving testimony of oral communications with the
decedent, which is insufficient to withstand petitioner’s
motion for summary judgment.”?

Conclusion

In any case involving a decedent, care must be tak-
en by the practitioner early on in the discovery process
to determine whether evidence necessary to establish
a claim or defense is excludable under the Dead Man's
Statute. This may require seeking out disinterested wit-
nesses to establish material facts that could otherwise
be established through testimony of the parties. Should
dispositive motion practice ensue, familiarity with
the rules stated above is essential to avoid unforeseen
pitfalls.

Endnotes

1. Matter of Penn, 14 Misc. 3d 1203(A), 2006 WL 3690731, 2006
N.Y. Slip Op. 52394 (U) (Sur. Ct., Nassau County December 13,
2006).

2. Phillips v. Joseph Kantor & Co., 31 N.Y.2d 307, 313 (1972) (citation
omitted).
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Decisions

N\

Recent New York State

By Ira Mark Bloom and William P. LaPiana

JOINT ACCOUNTS

Closing of Accounts Will Support Action for
Conversion

Plaintiff alleged that defendants closed bank ac-
counts co-owned by decedent and plaintiff and placed
the proceeds in accounts in trust for defendants. The
Supreme Court dismissed the complaint and the
Appellate Division reversed, holding that because the
plaintiff received a gift of one-half of the deposited
funds on the opening of the joint accounts, the com-
plaint was sufficient to state a cause of action for con-
version. Adams v. Hickey, 35 A.D.3d 828, 828 N.Y.S.2d
105 (2d Dep’t 2006)

PROCEEDINGS

Accounting; Arbitration Agreement Binding on
Trustee and Beneficiary

Trustee delegated his investment function pursuant
to EPTL 11-2.3(c)(3). The agreement with the advisor
included an arbitration clause. The advisor was im-
pleaded by the trustee in an accounting proceeding and
the advisor moved pursuant to CPLR 7503 for an order
staying the accounting proceeding and compelling
arbitration. The Surrogate granted the motion, hold-
ing that the Federal Arbitration Act (9 USC § 1 et seq.)
and New York’s policy in favor of arbitration required
enforcement of the arbitration clause against both the
trustee and the beneficiary whose rights against the
advisor arose under the agreement. In addition, be-
cause the trustee has a conflict of interest the Surrogate
stated that the court would entertain a petition for
limited letters under SCPA 702 to allow the beneficiary
to represent the trust in the arbitration proceeding. In
re Blumenkrantz, 14 Misc. 3d 462, 824 N.Y.S.2d 884 (Sur.
Ct., Nassau Co. 2006)

Probate; Attorney-in-fact May Sign Waiver for
Incapacitated Distributee

Attorney-in-fact submitted a waiver and consent
to probate of will on behalf of decedent’s incapacitated
daughter. Executed more than twenty years before
commencement of the probate proceeding while the
principal was competent, the power of attorney grant-
ed the attorney-in-fact authority to act in respect to
estate transactions as defined in GOL section 5-1502G.

The Surrogate held that the policy of the state to allow
the liberal use of powers of attorney and the policy
considerations embodied in Mental Health Law Article
81 justified allowing the attorney-in-fact to appear for
the principal despite the provisions of SCPA 401, 402,
and 403 that require the appointment of a guardian ad
litem where there is no appearance by the conserva-
tor or committee of a person under a disability. The
Surrogate further held that the power of attorney must
be recorded as provided in EPTL 13-2.3(a) and that the
attorney-in-fact must make the affidavit required by
section 207.48 of the Uniform Rules. Inn re Murray, 14
Misc. 3d 591, 824 N.Y.S.2d 864 (Sur. Ct., Erie Co. 2006)

TRUSTS

Supplemental Needs Trusts; State Entitled to
Reimbursement under Terms of Trust

Plaintiff obtained a favorable verdict in a medical
malpractice action which was limited by a settlement
agreement entered into during jury deliberations. Some
of the settlement was allocated to the state in satisfac-
tion of a Medicaid lien for services provided before the
verdict. The remainder of the settlement was placed in
a supplemental needs trust eighteen months after the
verdict. After plaintiff’s death the state recovered from
the SNT the amount of Medicaid expenditures for the
post-verdict period. Plaintiff’s mother then sued for re-
imbursement of the amount paid to the state for the pe-
riod from the verdict to the funding of the SNT on the
grounds that federal law prohibits recovery for medical
assistance correctly paid (42 U.S.C. § 1396p(b)(1)). The
Supreme Court ordered reimbursement of the amount
paid the state for the period between the verdict and
the order allocating the settlement between the pre-ver-
dict lien and the SNT, holding that the matter was res
judicata because the state did not amend the pre-verdict
lien or appeal the order allocating the settlement funds.
The Appellate Division reversed, holding that res ju-
dicata was inapplicable because the trial court never
ruled on the merits of a claim for post-verdict Medicaid
expenditures and that the terms of the SNT dictated
by statute require the trust to reimburse the state in an
amount equal to the total medical assistance paid on
behalf of the beneficiary. In re Abraham XX, 36 A.D.3d
1085, 827 N.Y.S.2d 769 (3d Dep’t 2007)
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WILLS

Construction; Language Creates Life Estate Without
Power of Sale

Testator’s will gave a “life estate” in real property
to her spouse if he survived her, which he did, and di-
rected that on his death or on testator’s death if he did
not survive that the property be sold. Testator then cre-
ated a right of first refusal and a right of second refusal
and if both rights were unexercised the property was
to be sold and the proceeds distributed to the spouse
if then living and if not to named persons “or their is-
sue.” In a 2004 decision, the Surrogate construed the
will and held that the use of the term “life estate” in
this professionally drafted will created a simple life
estate without power of sale and that the language
requiring distribution of the proceeds of sale to the
spouse were stricken as ambiguous and contrary to
testator’s intent. In re Houlihan, 13 Misc. 3d 419, 824
N.Y.5.2d 554 (Sup. Ct., Franklin Co. 2004). In a 2006 de-
cision that will not be officially reported, the Supreme
Court granted the life tenant’s petition to sell the prop-
erty pursuant to RPAPL section 1604 on the grounds of
expediency based on the excessive expenses involved
in maintaining the property and testator’s primary
desire to benefit her spouse. In re Houlihan, 13 Misc. 3d
1205A, 824 N.Y.5.2d 574 (Sup. Ct., Franklin Co. 2006)

Construction; Ambiguity Requires Surrogate Court
Proceeding

Decedent’s will gives her husband a life estate in
her house and directs that if husband does not survive
decedent or remarries that the house shall be sold
and the proceeds be disposed of as part of the residue
which the will gives to husband. Husband remarried
and the co-executors transferred the house to husband.
Testator’s daughter commenced an action in Supreme
Court seeking a declaration of rights under the will.
The court granted husband’s motion to dismiss, hold-
ing that the will provided an absolute defense because
it clearly provided that the house pass to husband
through the residue. The Appellate Division reversed,
finding that the will was ambiguous and that plaintiff
should have an opportunity to establish decedent’s
intent and remitted the matter to Surrogate’s Court.

Williams v. Williams, 36 A.D.3d 693, 828 N.Y.S.2d 189 (2d

Dep’t 2007)

Revocation; Will Serves as Writing Indicating Intent
to Revoke

Testator obliterated a paragraph of her will and
dated and signed the will immediately following the
paragraph. The signatures of two other persons, fol-
lowed by their addresses and the same date as that
written by testator, appear on the foot of the same page
of the will. The Surrogate held that the will itself could
serve as the writing indicating the intent to revoke re-
quired by EPTL 3-4.1(a)(1)(B) and ordered that the will
be admitted to probate without the obliterated para-
graph. In re Litwack, 13 Misc. 3d 1011, 827 N.Y.5.2d 582
(Sur. Ct., New York Co. 2006)

Undue Influence; Confidential Relationship
Established

The Appellate Division reversed the decree admit-
ting the will to probate and set aside the jury verdict
on the issue of undue influence. Testator divided her
estate between a niece and the niece’s son, disinheriting
a nephew and the children of a predeceased niece. The
evidence showed that the grand-nephew was testator’s
accountant, assisted testator with her finances, and
played an active role in selecting testator’s attorney
and in the preparation of the will. Under those circum-
stances it was an error for the Surrogate to decline to
instruct the jury that there was an inference of undue
influence. The matter was remitted to the Surrogate for
a new trial on the undue influence issue. In re Neenan,
35 A.D.3d 1475, 827 N.Y.S5.2d 164 (2d Dep’t 2006)

Ira Mark Bloom is Justice David Josiah Brewer
Distinguished Professor of Law, Albany Law School.
William P. LaPiana is Rita and Joseph Solomon
Professor of Wills, Trusts and Estates, New York Law
School.

Professors Bloom and LaPiana are the current
authors of Bloom and Klipstein, DRAFTING NEW
YORK WILLS (Matthew Bender) (Bloom as principal
author; LaPiana as contributing author).
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New York State Surrogate’s and
Supreme Court Decisions

~

Case Notes—

By llene Sherwyn Cooper

J

Compromise Pursuant to SCPA 2106

In a contested probate proceeding, a motion was
made for the court’s approval of a stipulation of settle-
ment. The motion was opposed by the nominated
executor and the nominated alternate executor, who
also received a small bequest. The court approved
the settlement. In doing so, the court held that absent
good cause, which had not been shown, the fiduciaries
should not be permitted to frustrate the settlement of
a probate contest arrived at by the beneficiaries. The
court also rejected the objectants” argument that their
share could not be diminished without their consent.
The court pointed out that the objectants had received
notice pursuant to SCPA 1411, and as such, had been
informed that their share of the estate could be caused
to contribute proportionately to a settlement. Inasmuch
as the proposed settlement was in compliance with
SCPA 1411(6), the court dismissed the objections.

Matter of Corbin, 13 Misc. 3d 1244(A), 2006 N.Y. Slip
Op. 523333 (Sur. Ct., Nassau Co.).

Compulsory Accounting

The decedent’s husband predeceased her. Pursuant
to his will, he left his entire estate to his wife. His wife’s
niece was issued letters testamentary. Thereafter, she
petitioned to be appointed guardian of the decedent’s
wife. The application was granted, and she, together
with the decedent’s cousin, was appointed co-guardian
of the person and property.

Subsequently, the decedent’s wife died. Her will
left everything to her husband, or in the event he pre-
deceased her, to her niece. The decedent’s cousin filed
objections to probate, and also instituted a proceeding
to compel the decedent’s niece to account as fiduciary
of the estate of the decedent’s predeceased husband.
In this latter regard, the decedent’s cousin claimed that
an accounting was needed in order for her to fulfill her
stewardship as co-guardian of the decedent’s estate. An
issue of her standing to seek an accounting was raised
by the respondent/niece.

The court noted that an accounting may be sought
by a person interested in an estate. A person interested
is defined as anyone entitled, or allegedly entitled
to share as a beneficiary. A beneficiary can include a

contingent beneficiary. The court opined that while

the petitioner might have an interest in the decedent’s
estate, in the event the propounded will was denied
probate, the best interests of the estate dictated that

her request for an accounting await the outcome of the
probate proceeding. The court held that if the petitioner
succeeds in her objections to probate, she would be a
distributee of the decedent, and as such, would have
an interest in an accounting in the estate of her prede-
ceased husband.

The court rejected the petitioner’s claim that she
required an accounting in order to fulfill her duties as
co-guardian, inasmuch as she was responsible only for
assets under her control, and not assets that had not
been collected. Moreover, even if there was malfea-
sance in connection with the estate of the decedent’s
predeceased husband, the petitioner would have no
authority after the decedent’s death to pursue any such
claims on the decedent’s behalf.

In re Estate of Gallagher, N.Y.L.]., December 26, 2006,
p- 19 (Sur. Ct., Kings Co.).

Dead Man'’s Statute

The executors of the decedent’s estate, who were
his sons, instituted a discovery proceeding against his
friend and paramour, alleging that she was in posses-
sion of cash and a cooperative apartment purchased
in the respondent’s name with funds belonging to the
estate. Respondent moved for summary judgment dis-
missing the proceeding arguing documentary evidence
supported that the apartment was hers. The respondent
alleged that the decedent had intended the apartment
to be hers and made such statement to a realtor on the
premises. The court found no documentary evidence
supportive of the respondent’s claims either in the form
of an affidavit from the realtor or deposition testimony.

Indeed, the only evidence supportive of respon-
dent’s contentions was her own testimony, which was
barred by the Dead Man'’s Statute and unavailable to
support a motion for summary judgment. Accordingly,
the respondent’s motion for summary relief was
denied.

In re Estate of Robert Penn, Sr., N.Y.L.]., January 4,
2007, p. 24 (Sur. Ct., Nassau Co.).
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Jurisdiction

Before the court was a proceeding to set aside a
deed in which the Grantor, by exercising a power of
appointment, transferred real property to an Inter
Vivos Supplemental Needs Trust. The Trustee of the
trust moved for an Order dismissing the petition
on the grounds that the court lacked subject matter
jurisdiction.

The court denied the motion, holding that pursuant
to SCPA 207(1) the surrogate’s court of any county has
jurisdiction over the estate of any lifetime trust which
has assets in the state, or of which the grantor was a
domiciliary of the state at the time of the commence-
ment of a proceeding concerning the trust, or of which
a trustee then acting resides in the state. Inasmuch as
the subject asset of the trust was real property in New
York State, and the trustee was a resident of New York
State as well, and the provisions of SCPA 209(6) grants
the court with the power to determine all matters relat-
ing to lifetime trusts, the court found that it had juris-
diction over the subject matter of the proceeding.

In re Petition by Harvey Greenberg to Revoke and Set
Aside the Deed by Goldie Greenberg, N.Y.L.]., January 23,
2007, p. 31 (Sur. Ct., Queens Co.).

Letters of Administration

The decedent’s daughter filed a petition for letters
of administration. The decedent was survived by her
husband and two adult children, the petitioner being
one of them. In response to the daughter’s petition, the
decedent’s husband filed a petition for temporary let-
ters of administration and full letters. The daughter op-
posed the application claiming that her father was inel-
igible to serve on the grounds that he was deaf, resided
in a nursing home, and was imprudent with finances.
The decedent’s husband denied these contentions.

The court held that SCPA 707 declares an indi-
vidual ineligible to be appointed fiduciary of an estate
if a “want of understanding” is shown, or such person
is “otherwise unfit for the execution of the office.” The
court found that the decedent’s daughter had failed
to show that her father had evinced a want of under-
standing sufficient to deny his eligibility to serve as ad-
ministrator, and that although the decedent’s husband
may have been careless with respect to financial mat-
ters, there was no support in the record to indicate that
it was motivated by dishonesty or surreptitious inten-
tions. Moreover, while the decedent’s daughter had an
antagonistic relationship with her father, the court held
that “[t]heir hostility had not reached a pernicious level
so as to render the decedent’s husband unfit to serve.

Accordingly, the application of the decedent’s hus-
band to serve as administrator was granted on the con-
dition that he post a bond pursuant to SCPA 701.

In re Estate of Cohen, N.Y.L.]., January 2, 2007, p. 24
(Sur. Ct., Dutchess Co.).

Right of Election

Before the court was a petition by the guardian ad
litem for the decedent’s spouse for authority to exercise
a right of election on the spouse’s behalf. The applica-
tion was supported by an alleged attorney-in-fact for
the spouse, and was opposed by the co-executors of the
decedent’s estate.

The guardian ad litem maintained that it would be
in the best interests of the spouse to receive more of
the decedent’s estate outright, rather than less, in trust,
as the decedent’s will provided. On the other hand,
the executors claimed that the spouse had substantial
wealth in her own right, and thus would not benefit
from the elective share. Moreover, they argued that
the spouse would likely dispose of the property she
received in favor of her niece, who was her only heir,
rather than in favor of the decedent’s issue. The court
found this latter argument unpersuasive, opining that
the decedent’s spouse should not be deprived of the
benefit of disposing of her assets as she chose.

The court found compelling the guardian ad litem’s
report that the decedent’s spouse was aware of the
difference between outright and beneficial owner-
ship, and “implored” him to do “everything within
his power to make sure she receive[d] all property to
which she [was] entitled.” Similarly, her attorney-in-
fact alleged that he had discussed the issue of the elec-
tive share with the decedent’s spouse, and that she was
emphatic that he do everything he could to obtain for
her the maximum to which she was entitled from her
husband’s estate.

The court noted that the attorney-in-fact had at-
tempted to file a notice of election on behalf of the
spouse prior to the commencement of the proceeding
by the guardian ad litem, but was met with opposition
by one of the two co-executors of the decedent’s estate
who maintained that the power had been superseded
by a durable power of attorney in his favor. While the
court stated that an attorney-in-fact could exercise a
right of election on behalf of his principal, it concluded
that the issue was not the validity of the attorney-in-
fact’s notice of election, but instead, whether the guard-
ian ad litem should be authorized to exercise the right
of election on the spouse’s behalf. Accordingly, within
this context, given the spouse’s clearly expressed desire
to obtain her elective share, the guardian ad litem’s peti-
tion was granted.

In re Estate of Slade, N.Y.L.]., January 18, 2007, p. 31
(Sur. Ct., N.Y. Co.).
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Stipulation of Settlement

In In re Estate of Saviano, the court was confronted
with the issue of whether a stipulation of settlement
could be vacated.

The record revealed that the decedent died, testate,
survived by his ex-wife and four children. Pursuant
to his will, he left his entire estate to his infant grand-
daughter. The principal asset of his estate was a one-
half interest in a home that he owned as tenants in
common with his ex-wife. Subsequent to the decedent’s
death, his ex-wife died with a will that left her one-half
interest in the subject property in trust for the benefit of
one of her sons, who was under a disability, and upon
his death, to her three remaining children. The disabled
child and his guardian-brother had been living in the
property rent-free since the death of the ex-wife.

Prior to her death, the decedent’s ex-wife filed a
claim against his estate for, inter alia, unpaid mainte-
nance, and for one-half of his share of the real estate
taxes, mortgage payments, insurance and capital im-
provements on the subject premises. The claim was
opposed by the executrix of the decedent’s estate, who
filed a counterclaim for one-half the fair rental value of
the property, and the matter was ultimately set down
for a hearing.

On the date of the hearing, the parties entered a
stipulation settling all claims the parties had against
each other. The parties were then allocuted on the re-
cord to insure that they had freely entered the stipula-
tion and fully understood its terms. Thereafter, a decree
was signed incorporating the terms of the stipulation.

Thereafter, the guardian ad litem for the infant
granddaughter of the decedent’s estate moved to hold
the executors of the decedent’s estate and the ex-wife’s
estate in contempt for failing to abide by the terms of
the settlement. A second stipulation was placed on
the record whereby the original agreement between
the parties was reiterated, but with the proviso that it
could be challenged within 60 days by the executrix of
the decedent’s estate. That motion was timely made
and was opposed by the executor of the ex-wife’s estate
and the guardian ad litem for the grandchild.

In upholding the stipulation, the court first rejected
the executrix’s argument that the settlement gave
her the unilateral right to void the earlier stipulation
between the parties. The court held that such a con-
struction would deprive the stipulation of any binding
force, and was contrary to the terms of the agreement
entered on the record. Further, the court held that the
executrix’s claim that the stipulation was void because
the executor of the ex-wife’s estate failed to furnish the
check in accordance with its terms was unpersuasive,
inasmuch as the check had indeed been furnished, al-

beit payable to the executrix personally, and had been
deposited by her into her personal account instead of
the estate account. The court opined that a party in
breach of a duty under a contract cannot complain of
breaches by the other side, especially where the other
side had no knowledge or reason to know of his or her
own breach.

Finally, as to the executrix’s claim that the stipu-
lation should be vacated because the consideration
was grossly unfair, the court held that merely because
the consideration was believed to be too low was not
grounds for vacating an otherwise proper stipulation
for which the ex-wife’s estate gave up various claims as
consideration.

Accordingly, the motion to vacate the stipulation
was denied.

In re Estate of Saviano, N.Y.L.J., 1/29/07, p. 23 (Sur.
Ct., Kings Co.).

Substituted Service

In a breach of contract action, the plaintiff moved
for a default judgment against the defendant on the
grounds that the defendant failed to appear or plead,
pursuant to CPLR 3215(a).

The record revealed that the plaintiff purportedly
served the defendant with a summons and complaint
by nail and mail service pursuant to CPLR 308(4). The
affidavit of the process server regarding his attempt at
personal service revealed that he only attempted on
one occasion to serve the defendant prior to effecting
substituted service.

The court held that the nail and mail method of
service could only be utilized where personal service
cannot be made with due diligence. Based on the facts
presented, the court concluded that the plaintiff had
failed to meet the due diligence requirement imposed
by the CPLR. One prior attempt at service, particularly
where the process server has not made any effort to lo-
cate the defendant’s place of business and to effectuate
personal service there, will not suffice.

Moreover, the court found that the plaintiff’s
moving papers failed to provide the additional notice
required under CPLR 3215(g)(3) before a default judg-
ment could be obtained.

Accordingly, plaintiff’s motion was denied.

Saitta v. Dichiara, N.Y.L.]., January 1, 2007, p. 25
(Sup. Ct., Suffolk Co.).

Summary Judgment

The preliminary executor of the decedent’s will
moved for summary judgment dismissing the objec-
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tions to probate of the decedent’s mother and sole
distributee. The decedent had committed suicide by
hanging. The objections to probate were based on lack
of due execution, lack of testamentary capacity, lack of
genuineness and undue influence.

The court found that the terms of the decedent’s
will suggested the decedent knew the approximate
extent of his assets, and had an express reason for
disinheriting his family. On the other hand, the court
noted that two days before the execution of the will,
the decedent’s treating psychiatrist described him as
suffering from major delusional depression at best and
a probable paranoid psychosis. The court held that in-
asmuch as the doctor had not been deposed as yet, and
his testimony was critical to the issue of capacity, sum-
mary judgment on the issue of capacity was premature.

On the issue of undue influence, the court found
that the decedent had a confidential relationship with
the principal beneficiary of his estate, who was his ac-
countant and trusted financial advisor. Moreover, the
record revealed that he arranged for the execution of
the will in his apartment, and was present when it
was executed. Further, the attesting witnesses to the
instrument were the accountant’s girlfriend and former
girlfriend, and co-business venturers. The court found
that the decedent lacked the benefit of independent
counsel in connection with the instrument, at a time
when he was debilitated by mental illness. Under such
circumstances, the court held that the primary benefi-
ciary had the opportunity to exercise undue influence,
and whether in fact he did so could only be determined
after trial.

Further, the court held that the issue as to the genu-
ineness of the decedent’s signature was a matter to be
determined after trial, given the proof of decedent’s
signature submitted by the objectant. However, the
court granted the petitioner’s motion for summary
relief on the issue of due execution, finding that the
objectant’s contentions were conclusory in nature and
failed to overcome the evidence of due execution pro-
vided by the attestation clause.

In re Estate of Katz, N.Y.L.]., March 15, 2007, p. 28
(Sur. Ct., N.Y. Co.).

Tenancy by the Entirety

In an action regarding title to real property located
in Queens, the Supreme Court was confronted with
the issue of whether title to the property was in the
decedent’s name as tenant in common or as tenant by
the entirety with his wife. The matter was assigned to a
referee to hear and determine the matter.

The records in the Office of the Register of Queens
County revealed that title to the subject property was
in the name of the decedent and his wife. There was no
evidence that the decedent ever divorced his wife or
that the marriage between the parties was annulled or
that the parties ever legally separated.

Approximately five weeks before his death, the
decedent executed a will in which he devised the prem-
ises to his brother. Subsequent to the decedent’s death,
his brother died. Thereafter, the administrator cta of
both the decedent’s estate and the estate of his post-
deceased brother brought suit seeking a determination
that the premises was partly or wholly owned by the
decedent at the time of his death. Specifically, the fi-
duciary claimed that the decedent was not married at
the time the subject property was purchased, and that
as such, he took title to the premises as tenant in com-
mon with his purported wife, and his 50 percent inter-
est passed by his will to the heirs of his post-deceased
brother.

The referee held that the fiduciary of the estates
failed to sustain her burden of proof that the decedent
was not married at the time the subject property was
purchased, or that the marriage was subsequently
severed or that the parties separated prior to the
decedent’s death. In particular, the referee rejected the
evidence offered by the estates, and found the docu-
mentary evidence supporting the existence of the mar-
riage to be persuasive. Significantly, the deed between
the parties described title as being held in the names
of the decedent and his wife, and the decedent’s will
made a bequest to this same woman whom he referred
to as his wife. Furthermore, she was the informant on
the decedent’s death certificate, and described herself
as the decedent’s surviving widow.

With this evidence in mind, the referee opined that
“[w]here persons live as husband and wife and are
reputed as such, a presumption arises that they have
been legally married and this presumption can only
be rebutted by the most cogent and satisfactory evi-
dence (citations omitted).” The referee concluded that
such evidence had not been presented by the fiduciary,
and thus concluded that the property passed on the
decedent’s death by operation of law to his surviving
spouse.

Bethea-Rowlett v. Sanders, N.Y.L.]., February 7, 2007,
p- 20 (Sup. Ct., Queens Co.).

Ilene S. Cooper, Esq., Partner, Farrell Fritz, P.C.,
Uniondale, New York.
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New York, NY 10022

schneyer@tanhelp.com

Jennifer Weidner

JPMorgan Chase Bank

One Chase Square, 7th Floor
Rochester, NY 14643
jweidner@hselaw.com

Committee on Estate and Trust
Administration

Linda J. Wank (Chair)

Frankfurt Kurnit Klein & Selz, P.C.
488 Madison Avenue, 9th Floor
New York, NY 10022
lwank@fkks.com

David J. Arcella (Vice-Chair)
Bessemer Trust

630 Fifth Avenue, 38th Floor
New York, NY 10111
arcella@bessemer.com

Janet L. Blakeman (Vice-Chair)
Patterson Belknap Webb & Tyler LLP
1133 Avenue of the Americas

New York, NY 10036
jlblakeman@pbwt.com

Victoria L. D'Angelo (Vice-Chair)
Law Offices of Victoria L. D’Angelo
5888 Main Street

Williamsville, NY 14221
vldangelo@adelphia.net

Ronald Finkelstein

Marcum & Kliegman, LLP
655 Third Avenue, 16th Floor
New York, NY 10017
rfinkelstein@mkllp.com

Natalia Murphy

Day Pitney LLP

875 Third Avenue
New York, NY 10022
nmurphy@dbh.com

Committee on Governmental Relations
Thomas J. Collura (Chair)

Tuczinski, Cavalier, Burstein & Collura, P.C.
54 State Street, Suite 803

Albany, NY 12207

tcollura@tcbclegal.com

Thomas E. Dolin (Vice-Chair)
32 Swift Road
Voorheesville, NY 12186
tdolin1@msn.com

Michael K. Feigenbaum (Vice-Chair)
Ruskin, Moscou, Evans & Faltischek, P.C.
East Tower, 15th Floor

1425 Reckson Plaza

Uniondale, NY 11556
mfeigenbaum@rmfpc.com
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Committee on International Estate
Planning

Beth D. Tractenberg (Chair)

Katten Muchin Rosenman LLP

575 Madison Avenue

New York, NY 10022
beth.tractenberg@kattenlaw.com

Gerard F. Joyce, Jr. (Vice-Chair)
HSBC Bank USA

452 Fifth Avenue, 17th Floor
New York, NY 10018
gerard.joyce@hsbcpb.com

Michael Joseph Parets (Vice-Chair)
Katten Muchin Rosenman LLP
575 Madison Avenue

New York, NY 10022
michael.parets@kattenlaw.com

Daniel S. Rubin (Vice-Chair)
Moses & Singer, LLP

405 Lexington Avenue
New York, NY 10174
drubin@mosessinger.com

Richard E. Schneyer (Vice-Chair)

Tannenbaum Helpern Syracuse
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900 Third Avenue

New York, NY 10022

schneyer@tanhelp.com

Committee on Legislation
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Farrell Fritz, PC
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Reckson Plaza

Uniondale, NY 11556
jmorken@farrellfritz.com

Richard J. Bowler (Vice-Chair)
10 Bank Street, Suite 650
White Plains, NY 10606
ribowler@aol.com

Pamela R. Champine (Vice-Chair)
New York Law School

57 Worth Street

New York, NY 1001
pchampine@nyls.edu

Amy Karp (Vice-Chair)

Office of the Attorney General

NYS Department of Law Charities Bureau
120 Broadway

New York, NY 10271
ackarp@earthlink.net

Richard J. Miller, Jr. (Vice-Chair)
Morris & McVeigh, LLP

767 Third Avenue

New York, NY 10017
rjm@mormc.com

Eric W. Penzer (Vice-Chair)
Farrell Fritz, PC

1320 Reckson Plaza
Uniondale, NY 11556
epenzer@farrellfritz.com

Committee on Life Insurance and
Employee Benefits

Elizabeth A. Hartnett (Chair)
MacKenzie Law Firm

101 South Salina Street, PO Box 4967
Syracuse, NY 13221
ehartnett@mackenziehughes.com

Robert F. Baldwin, Jr. (Vice-Chair)
Baldwin & Sutphen, LLP

100 Clinton Square

126 North Salina Street, Suite 320
Syracuse, NY 13202
rbaldwin@baslaw.com

Amy J. Maggs (Vice-Chair)

The Shevy Law Firm

240 Washington Avenue Extension
Albany, NY 12205
amymaggs@shevylaw.com

Susan B. Slater-Jansen (Vice-Chair)
Sonnenschein Nath & Rosenthal LLP
1221 Avenue of the Americas

New York, NY 10020
sslater-jan@sonnenschein.com

Committee on Membership and
Relations with Local Bar Associations
George E. Riedel, Jr. (Chair)

Lipsitz Green Scime Cambria LLP

42 Delaware Avenue, Suite 120

Buffalo, NY 14202

griedel@lglaw.com

Committee on Newsletter and
Publications

Austin T. Wilkie (Chair)

Holland & Knight LLP

195 Broadway

New York, NY 10007
austin.wilkie@hklaw.com

Michael S. Markoff (Vice-Chair)
Danziger & Markoff

123 Main Street, Suite 900
White Plains, NY 10601
mmarkoff@dmlawyers.com

Committee on Practice and Ethics
S. Jeanne Hall (Chair)

Fulton Rowe & Hart

One Rockefeller Plaza, Suite 301
New York, NY 10020
sjhall@fultonrowe.com

Carl T. Baker (Vice-Chair)
FitzGerald Morris Baker Firth P.C.
One Broad Street Plaza

Glens Falls, NY 12801
ctb@fmbf-law.com

Ralph M. Engel (Vice-Chair)
Sonnenschein Nath & Rosenthal LLP
1221 Avenue of the Americas

New York, NY 10020
engelesg@yahoo.com

Jerome L. Levine (Vice-Chair)
Loeb & Loeb

345 Park Avenue

New York, NY 10154
jlevine@loeb.com

Committee on Surrogates Court
Stacy L. Pettit (Chair)

Albany County Surrogate’s Court
30 Clinton Avenue

Albany, NY 12207
spettit@courts.state.ny.us

Maureen A. Conley (Vice-Chair)
6 Pheasant Lane

Delmar, NY 12054
tdaley6112@aol.com

Staci A. Graber (Vice-Chair)
Peter S. Schram, P.C.

350 Broadway, Suite 515
New York, NY 10013
sgraber@mindspring.com

Robert W. Johnson, Il (Vice-Chair)

Martin, Shudt, Wallace, DiLorenzo
& Johnson

P.O. Box 1530

Troy, NY 12181

rjohnson@martinshudt.com

Joseph T. La Ferlita
Farrell Fritz, PC

1320 Reckson Plaza
Uniondale, NY 11556
jlaferlita@farrellfritz.com

Committee on Taxation
Deborah S. Kearns (Chair)
Lavelle & Finn, LLP

29 British American Boulevard
Latham, NY 12110
dkearns06@aol.com

Andrea Levine Sanft (Vice-Chair)
Paul Weiss Rifkind Wharton

& Garrison LLP
1285 Avenue of the Americas, Suite 431
New York, NY 10019
asanft@paulweiss.com

Georgiana James Slade (Vice-Chair)
Milbank Tweed Hadley & McCloy, LLP
1 Chase Manhattan Plaza

New York, NY 10005
gslade@milbank.com

Committee on Technology
Gary R. Mund (Chair)

Kings County Surrogate’s Court
2 Johnson Street, Room 210
Brooklyn, NY 11201
garymund@aol.com

David Goldfarb (Vice-Chair)

Goldfarb Abrandt Salzman & Kutzin LLP
350 Fifth Avenue, Suite 1100

New York, NY 10118
goldfarb@seniorlaw.com

Ad Hoc Committee on Multi-State
Practice

William P. LaPiana (Chair)

New York Law School

57 Worth Street

New York, NY 10013
wlapiana@nyls.edu

Amy B. Beller (Vice-Chair)

Miller & O’Neill

2300 Glades Road, Suite 400 East
Boca Raton, FL 33431
abeller@mandolaw.com

Ronald S. Kochman (Vice-Chair)
Kochman & Ziska, PLC

222 Lakeview Avenue, Suite 950
West Palm Beach, FL 33401
rkochman@floridawills.com
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Executive Committee District Representatives

First District

Jonathan J. Rikoon
Debevoise and Plimpton LLP
919 Third Avenue

New York, NY 10022
jjrikoon@debevoise.com

Second District

Nora S. Anderson

Seth Rubenstein, PC

26 Court Street, Suite 1501
Brooklyn, NY 11242
rubensteinseth@yahoo.com

Third District

Thomas E. Dolin

32 Swift Road
Voorheesville, NY 12186
tdolin1@msn.com

Fourth District

Bonnie McGuire Jones
Jones & Wilcenski PLLC
5 Emma Lane

Clifton Park, NY 12065
bjones@jwlawoffice.com
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Fifth District
John S. King

Scolaro, Shulmam, Cohen, Fetter

& Burstein, P.C
507 Plum Street, Suite 300
Syracuse, NY 13204
jking@scolaro.com

Sixth District

Beth E. Westfall

Coughlin & Gerhart, LLP
P.O. Box 2039

Binghamton, NY 13902
bwestfall@cglawoffices.com

Seventh District
Warren H. Heilbronner
Boylan Brown et al.
2400 Chase Square
Rochester, NY 14604
whh@boylanbrown.com

Eighth District

Robert W. Constantine

HSBC Private Bank

One HSBC Center, 23rd Floor
Buffalo, NY 14216
robert.constantine@hsbcpb.com

VALUATION (CONSULTANTS

Ninth District

Frank W. Streng

McCarthy Fingar LLP

11 Martine Avenue, 12th Floor
White Plains, NY 10606
fstreng@mccarthyfingar.com

Tenth District

Stephen B. Hand

Jaspan Schlessinger Hoffman, LLP
300 Garden City Plaza

Garden City, NY 11530
shand@jshllp.com

Eleventh District
Howard F. Angione
80-47 192nd Street
Queens, NY 11423
angione@att.net

Twelfth District

Cormac McEnery

562 City Island Avenue

City Island, Bronx, NY 10464
cormac@cormacmecenery.com

When value matters, experience counts BillLookwod

Mark Shayne

Tony Paddock
Quality business and partnership valuations help your clients avoid unnecessary 212-714-0122
tax audit risks.

Rochester
As one of the nation’s most respected independent valuation consulting firms, }gﬂfkrl's‘””'d

Empire's staff of over 45 professionals has handled thousands of IRS-related
engagements since 1988. You can count on Empire to bring experience, excellence Greg Sullivan

New York

Scott Nammacher

Hugh Lambert

and integrity to the table, every time. Kevin Kane

. . L , 585-475-9260
For more information, contact one of our offices listed to the side and

Experience Excellence. New England
Chuck Coyne
www.empireval.com 860-233-6552
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Publication of Articles

The Newsletter welcomes the submission of articles
of timely interest to members of the Section. Submissions
may be e-mailed (austin.wilkie@hklaw.com) or mailed on
a 3%" floppy disk (Austin Wilkie, Holland & Knight LLP,
195 Broadway, New York, NY 10007) in Microsoft Word
or WordPerfect. Please include biographical information.
Mr. Wilkie may be contacted regarding further require-
ments for the submission of articles.

Unless stated to the contrary, all published articles
represent the viewpoint of the author and should not be
regarded as representing the views of the Editor or the
Trusts and Estates Law Section, or as constituting sub-
stantive approval of the articles’ contents.
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nysba.org/trusts

This Newsletter is distributed to members of the New York
State Bar Association’s Trusts and Estates Law Section with-
out charge. The views expressed in articles in this Newsletter
represent only the author’s viewpoint and not necessarily the
views of the Editor or the Trusts and Estates Law Section.

We reserve the right to reject any advertisement. The New
York State Bar Association is not responsible for typographi-
cal or other errors in advertisements.
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