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Granted, I am biased,
but I thought the Fall Meet-
ing of our Section at the
Westin Hotel in Savannah
was a great success. We
held two receptions on the
lawn in front of the hotel,
on the banks of the Savan-
nah River with the cotton
warehouses of the city as a
backdrop. Many of us
played golf or tennis on the

hotel’s course and courts. We visited nearby Fort
Jackson to enjoy a Civil War reenactment, Southern
food and period music, followed by a cruise up the
river. We went on tours and walks in the beautiful
antebellum city of Savannah and dined in its pletho-
ra of fine restaurants. We mingled with our col-
leagues from the Torts, Insurance and Compensation
Law (TICL) Section who were also congregating in
Savannah. The weather cooperated, by and large.
And we also managed to squeeze in two days of
rewarding legal presentations.

The topic of our Fall Program was “The Future of
Estate Planning.” Day One focused on pending
changes in the estate tax laws and how estate plan-
ners can best address them. John O’Neil of the Senate
Finance Committee spoke about the sense of the
Congress regarding changes in the tax law. Barbara
Sloan then outlined some estate planning strategies
to provide for scheduled and potential changes in the
estate tax law. Jon Schumacher spoke on the new
Treasury Regulations regarding the definition of
income and its relation to the unitrust concept. And

Ron Finkelstein described current planning opportu-
nities with regard to retirement benefits.

On Day Two we turned to non-tax issues that
will remain with us whether or not we continue to
have an estate tax. In a first for our Section, a joint
presentation was made with the Torts Section on
“Wrongful Death Actions: The Intersection of Torts
and Estates Laws.” Mae D’Agostino of TICL gave the
torts lawyer’s viewpoint, while New York County
Surrogate Renee Roth delivered the estates lawyer’s
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perspective. Gideon Rothschild then followed with a
thoughtful discussion of asset protection and the
non-tax advantages of trusts for the preservation of
property. Finally, Joshua Rubenstein gave an enter-
taining and thought-provoking discussion of how
changes in biotechnology are affecting the estates
practice, entitled “Is There Sex After Death?”

Next year’s Fall Meeting will be hosted by
Michael O’Connor in New Orleans. We all look for-
ward to another enjoyable and informative time.

The Winter Meeting will be held on Wednesday,
January 26, 2005 at the New York Marriott Marquis.
Chair Ron Weiss promises an interesting program
focusing on the statutory power of attorney and the
power of trustee-beneficiaries to make discretionary
distributions to themselves. There will be a cocktail
party on Wednesday evening hosted by U.S. Trust
Company at their office. Rich Miller and Win Ruther-
furd, who organized and performed in such a memo-
rable Gilbert and Sullivan presentation last year,

promise us another entertaining evening. On Thurs-
day morning, January 27, the Section’s Committees
will hold their breakfasts. Those of you who are
interested in becoming involved in a committee
should take this opportunity to meet the chair and
other members and talk about possible projects.

The Spring Meeting will be held in Rochester on
Monday and Tuesday, May 9 and 10, 2005.

Finally, an old Chinese proverb says, “Be careful
what new laws you write about in the Newsletter;
they may not be enacted.” Apparently my eagerness
in the last Newsletter to alert Section members to two
new laws passed by the New York legislature proved
to be the kiss of death for both of them. The privilege
bill was vetoed by Governor Pataki, and the bill
regarding the affidavit for commissions of an attor-
ney-executor has not been sent to the Governor’s
desk as of this writing. 

G. Warren Whitaker
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In June of this year, New
York Times reporter Jeffrey
Selingo noted the practical
difficulties of gaining access
to a decedent’s password-
protected computer after the
decedent’s death.1 But once
the computer is unlocked,
who owns the data?

In many households, the
home computer has now all
but replaced the file cabinet
as the repository of personal records and information.
Increasingly our computers may contain not only our
address books, appointment calendars, photo albums,
e-mail correspondence logs and the like, but also pro-
vide access to our bank and securities account state-
ments, miscellaneous records of payments and person-
al expenditures, past income tax returns—in short,
many of the sources of information a fiduciary typical-
ly relies on in order to ascertain and identify estate
assets and liabilities.

So it may come as a surprise to learn that a New
York decedent’s computer is not always an asset of the
estate. Under current New York law, the ownership of
a New York decedent’s computer automatically vests
in the decedent’s surviving spouse2 by operation of
law, outside of probate and regardless of any contrary
provision contained in the decedent’s will (N.Y.
Estates, Powers and Trusts Law 5-3.1).

EPTL 5-3.1 derives from a 19th century provision
enacted to ensure that basic family necessities were
insulated from seizure by decedent’s creditors and set
aside for the benefit of decedent’s surviving spouse
and minor children. In 1829 these necessities included
certain household furniture, one cow, two swine, all
spinning wheels and weaving looms, ten sheep and
their fleeces, and all yarn and cloth manufactured from
the same. As our notions of what constitutes a family
necessity have evolved, the statute has been periodical-
ly amended. The cows and sheep are gone, of course,
and decedent’s exempt property now includes dece-
dent’s automobile, sewing machine and lawn tractor.

Most recently, in 1992 the statute was amended to
include “. . . all household furniture and appliances,
including but not limited to computers and electronic
devices . . .” The extent to which we rely on home
computers has changed dramatically since 1992. Does
the scope of EPTL 5-3.1 encompass all information and
data stored on a computer’s hard drive? In In re
Queen,3 for instance, involving the estate of a Pulitzer
Prize winning author/reporter, the surviving spouse
claimed ownership under EPTL 5-3.1 of decedent’s
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Editor’s Message
personal computer and all data stored there, including
decedent’s valuable unpublished manuscripts and
screenplays.

This Section’s Committee on Estate and Trust
Administration is in the process of formulating a pro-
posal to again amend and update various aspects of
EPTL 5-3.1. Presumably the long-standing policy con-
siderations underlying the statute can be properly rec-
onciled with the property law enigmas posed by our
modern computer age.

E-Filing Update
Earlier this year this column discussed what is rap-

idly becoming a nationwide trend—the ability in many
states to file court documents in probate court electron-
ically via the Internet—and wondered whether New
York Surrogate’s Courts would be far behind. Then in
August, Governor Pataki signed into law a measure
which significantly expands the pilot program for Fil-
ing By Electronic Means in New York State courts.
Most significantly for this Section, readers should be
aware that e-filing is now authorized in Erie County
Surrogate’s Court.

Does this mean that Buffalo practitioners need
never visit the Surrogate’s Court again to file papers?
Not yet. But according to Peter Fiorella, Deputy Chief
Clerk of the Erie County Surrogate’s Court, the first
step of implementing scanning and intake procedures
at the Court, which are designed to digitize the case
files, is now well underway and likely to be completed
by mid-2005. Thereafter e-filing should become an
alternative in most Erie County Surrogate’s Court pro-
ceedings, provided all parties to the proceeding con-
sent. “We’re doing our best to set the stage for the rest
of the state,” notes Fiorella.

The Editors will periodically report back to readers
as this program progresses. It is hoped that the success
of e-filing in Erie County will indeed provide the blue-
print for the statewide expansion of e-filing in New
York Surrogate’s Courts.

Remember
The Newsletter relies on the members of the Section

for the majority of its timely, incisive and informative
articles on all areas of our practice. We strongly
encourage you to contact us if you have an article, or
an idea for one, to be considered for publication.

Endnotes
1. Selingo, Whose Data Is It, Anyway?, N.Y. Times, June 4, 2004.

2. Or if none, decedent’s children under the age of 21.

3. Estate of Joseph W. Queen, N.Y.L.J., February 27, 1998, p. 33 (Sur.
Ct., Queens Co.).

Austin Wilkie



Decanting Trusts Under EPTL 10-6.6(b)
By Alan Halperin and Michelle W. Albrecht

New York was the first state to enact a statute
authorizing trustees to appoint trust property in favor
of another trust. Twelve years ago—with generation-
skipping transfer, or GST, tax planning in its sight—
New York enacted EPTL 10-6.6(b).1 The statute has
become increasingly popular as a result of legislative
change in 2001. In response to GST regulations, the
New York legislature amended EPTL 10-6.6(b) by
removing certain procedural prerequisites (described
below), thereby making the statute more accessible.
While it is unclear whether the coveted GST tax
results may be attained, New York practitioners have
been relying on this powerful statute to achieve other
important objectives. 

This article explores the framework of EPTL
10-6.6(b), while highlighting some unsettled issues. It
further analyzes the GST, gift, estate and income tax
consequences of employing the statute. The article
then describes the potential applications of the
statute. And finally, it examines possible alternative
ways to decant trust assets in favor of another trust.

I. Statutory Framework

A. Statutory Prerequisites

New York Estates, Powers and Trusts Law (EPTL)
Section 10-6.6(b) has four statutory prerequisites: the
trustee must have absolute discretion to invade the
principal of the trust; the exercise of the power cannot
reduce the fixed income right of any beneficiary; the
exercise of the power must be in favor of one or more
of the proper objects of the exercise of the power; and
the new trust cannot contain certain provisions
(described below) deemed to violate public policy.2

1. Unfettered Discretion to Invade Principal
The first test—the trustee’s unfettered power to

invade the principal of the existing trust—requires
that there be no constraint on the trustee’s power to
invade principal. The requirement is not met if there
is any limitation on the trustee’s discretionary power
(other than normal fiduciary duties concerning abuse
of discretion). Accordingly, if the trustee may invade
principal, but only in accordance with an ascertaina-
ble standard (such as for the beneficiary’s health,
education, maintenance and support), EPTL 10-6.6(b)
is not available.3 Similarly, the trustee’s power to dis-
tribute for the beneficiary’s comfort, in the absolute
discretion of the trustee, would seem to fall outside
the requisite authority. “‘Absolute’ discretion, for pur-
poses of EPTL 10-6.6(b), connotes a standard that is
unconstrained except by the implicit requirements of
reasonableness and good faith.”4

2. Fixed Income Interest
The second requirement—the exercise cannot

reduce the fixed income interest of any income bene-
ficiary—does not limit the statute’s application if the
beneficiaries are discretionary. Rather, the limitation
applies only to a beneficiary who is identified specifi-
cally in the trust agreement, either by name or other
label, as the sole person or persons who will receive
the income interest for a fixed period of time.5 This
requirement generally ensures that the marital deduc-
tion for estate and gift tax purposes is available
where a spouse is to receive all of the income from a
trust.6

The statute does not deal specifically with a bene-
ficiary’s future fixed right to income (as opposed to a
current fixed income right). Consider a trust with
income payable to A for life (with complete discretion
to invade principal for A), then income to B for life,
and remainder to C. May the trustee appoint the trust
asset in favor of a new trust for A for life, remainder
to C, thereby eliminating B’s future fixed right to
income? It would appear that, since the trustee could
eliminate B’s future income right via an outright dis-
tribution to A, the trustee should be able to divest B
of his or her interest by way of a decanting distribu-
tion under EPTL 10-6.6(b). 

Interestingly, the statute also does not prohibit
the elimination of other rights, such as a general
power of appointment. Arguably, the potential elimi-
nation of such a power could jeopardize the zero
inclusion ratio, for GST tax purposes, of transfers to
certain trusts.7 Similarly, the same concern could
apply to annual exclusion transfers to trusts for
minors.8

3. In Favor of the Proper Objects
Who are the “proper objects” of the exercise of

the power? Are they the current income beneficiaries?
Or must the remaindermen of the existing trust also
be the same as those under the new trust?

One of the underlying rationales supporting
EPTL 10-6.6(b), as described below, is that a trustee’s
power to invade is akin to a power of appointment.
Therefore, the power of appointment rules should
shed light on the meaning of this statutory require-
ment.

Absent a contrary provision in the governing
instrument, a donee of a power of appointment may
appoint property in further trust.9 A donee of a
power of appointment may not exercise the power in
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favor of someone who is not within the class of per-
missible appointees. For example, the power to
appoint among the testator’s descendants does not
authorize an appointment in trust for the life of a
child, with remainder to charity because charity was
not included in the permissible class of appointees.10

A donee of a power of appointment may grant a
permissible appointee yet another power to appoint
in favor of persons to whom the donee could not
directly appoint. For example, if the power is limited
in favor of the testator’s descendants, the donee may
appoint in further trust for the life of a child, with the
child having his or her own power of appointment in
favor of descendants and charity.11 The rationale is
that, if the donee could have appointed the property
outright in favor of the child, the child could be given
a power to expand the class of permissible appointees
under his or her own power of appointment.

With this background, let’s return to the statutory
rule requiring that the exercise of the EPTL 10-6.6(b)
power be in favor of the “proper objects of the exer-
cise of the power.” Consider a trust for child for life
(with full discretion to invade principal), with
remainder (if any) to grandchildren. The trust receiv-
ing property under EPTL 10-6.6(b) may have the
child, and no one else, as a current beneficiary. The
remaindermen of the new trust similarly should be
limited to one or more grandchildren, the remainder-
men of the original trust. However, in exercising the
EPTL power, the trustee may grant the child a testa-
mentary power of appointment. That power of
appointment may include persons beyond the class of
the remaindermen of the original trust.

4. Public Policy Limitations
EPTL 10-6.6(b) requires that the appointed trust

not violate EPTL 11-1.7. That statute, in turn, pro-
hibits the grant of certain powers or immunities to
testamentary trustees on the grounds that such pow-
ers or immunities are contrary to public policy. The
proscribed actions are (1) the exoneration of such
trustee from liability for failure to exercise reasonable
care, diligence and prudence and (2) the power to
make a binding and conclusive fixation of the value
of any asset for purposes of distribution, allocation or
otherwise.12 Because EPTL 11-1.7 applies only to tes-
tamentary trustees, it seemingly has no application
where the decanting trust is an inter vivos trust.

B. Utilizing the Statute

Assuming the statutory prerequisites of EPTL
10-6.6(b) are satisfied, a trustee may exercise the
power to appoint to a different trust in two ways:
either without or with prior court approval. 

1. Without Court Approval

a. Writing

If a trustee chooses to act without prior court
approval, the power must be exercised in a written
document that is signed and acknowledged by the
trustee, and then filed in the office of the clerk of the
Surrogate’s Court that has jurisdiction over the
trust.13 Our general (but not universal) experience has
been that the court clerk will not require copies of the
decanting or new trust to be included with the filing.
Some intake clerks, however, have requested that a
copy of the decanting trust be filed.

b. Service

A copy of the written document must be served
on “all persons interested in the trust.” Such persons
are those individuals who would need to be served in
a judicial settlement of a trustee’s account. Service on
a minor with an interest in the trust may be made on
the guardian of the property of the minor or on the
parent or parents with whom the minor resides.14

The virtual representation rules under Surro-
gate’s Court Procedure Act (SCPA) section 315 apply
to EPTL 10-6.6(b). Specifically, under certain circum-
stances, SCPA 315 permits an individual to represent
either a class of individuals with similar interests or
another individual with a more contingent interest.15

2. With Court Approval
The statute also permits a trustee to seek court

approval.16 A court proceeding may be an attractive
option to a trustee who is concerned about its ability
to meet the statutory prerequisites17 or potential per-
sonal liability relating to the transfer of assets. The
same writing, filing and service requirements apply. 

II. GST Tax Implications
The GST tax was a significant driving force lead-

ing to the enactment of EPTL 10-6.6(b), and its subse-
quent amendment.18 The critical question is whether
the EPTL provision and similar statutes in other
states serve the GST tax purpose.

A. GST Exempt Trusts

Congress enacted the current GST regime, con-
sisting of chapter 13 of the Internal Revenue Code, as
part of the Tax Reform Act of 1986 (TRA). Under Sec-
tion 1433(b)(2)(A) of the TRA, transfers from a trust
that was irrevocable on September 25, 1985 generally
are not subject to the GST tax.19 Chapter 13 also does
not apply to any GST under a Will or revocable trust
executed before October 22, 1986 (the date Congress
enacted the TRA), if the decedent died before January
1, 1987.20 The GST regulations refer to these trusts as
“exempt trusts.”21
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Post-effective date additions cause an exempt
trust to lose GST grandfather protection.22 Such taint-
ing additions may come in various forms, including
actual transfers and constructive (or deemed) addi-
tions.23

B. Extending Exempt Trusts

Careful tax planning often calls for extending
GST exempt trusts as long as the law permits (and
avoiding actual and constructive additions). Signifi-
cantly, the GST regulations confirm that a beneficia-
ry’s extension of an exempt trust by exercise of a non-
general power of appointment in favor of another
trust does not expose the trust to chapter 13.24

Suppose the beneficiary does not have a power of
appointment over an exempt trust, and (by the terms
of the governing document) the trust property will
pass outright to the remaindermen at the death of the
current beneficiary. Alternatively, consider a situation
in which an exempt trust is about to expire by its
terms (say, when a child or grandchild attains a speci-
fied age). In these cases, trust property will pass out-
right to beneficiaries, thereby potentially exposing
GST-exempt assets to transfer taxes. Is it possible to
extend such exempt trusts via EPTL 10-6.6(b) without
losing grandfather protection? The answer turns on
the GST regulations and applicable state law.

C. GST Regulations

In December 2000, the Treasury issued final regu-
lations providing that an extension of a trust will not
taint GST exempt status if both of the following con-
ditions are satisfied: authority under applicable state
law permitting a trustee to appoint in further trust
existed at the time the exempt trust became irrevoca-
ble; and the trustee must be able to exercise such
authority without the consent or approval of any ben-
eficiary or court.25

At the time the Treasury promulgated this rule,
EPTL 10-6.6(b) permitted a trustee to appoint in fur-
ther trust only with the beneficiaries’ consent or court
approval. In response to the GST regulations, the
New York legislature amended the EPTL provision by
excising the beneficiary or court approval require-
ment. However, exempt trusts generally are those
trusts that (among other things) were irrevocable on
or prior to September 25, 1985. New York did not
enact EPTL 10-6.6(b) until 1992, seven years after the
cut-off date; and, at least as a procedural matter, the
New York statute required consent or approval of the
beneficiaries or court for nearly a decade until 2001.
Query whether state law therefore could have permit-
ted appointment in further trust at a time when an
exempt trust became irrevocable. The answer turns
on the common law prior to the enactment of the
statute. Before examining this issue, let’s explore

other GST regulations that could affect the exempt
status of a trust altered in accordance with EPTL
10-6.6(b).

Regulation 26.2601-1(b)(4)(i)(D)(1) provides that,
even if the applicable state law did not empower the
trustee to appoint in further trust when the exempt
trust became irrevocable, the distribution to a new
trust (if authorized by current law) will not cause the
loss of GST grandfather protection if the following
conditions are met: the exercise of such power does
not cause a beneficial interest in the trust property to
be shifted to a beneficiary in a lower generational slot
for GST purposes; and such distribution to a new
trust does not extend the time for vesting of any ben-
eficial interest in the trust beyond the period provid-
ed for in the original trust.26

Extending an exempt trust prior to its termina-
tion plainly extends the time for the vesting of a ben-
eficial interest and likely shifts a beneficial interest to
a lower generation. This regulation, therefore, does
not provide GST protection when a trustee extends an
exempt trust under EPTL 10-6.6(b). However, it con-
firms that a new trust will not be subject to chapter
13 if the only change is administrative in nature. It
further extends exempt status to a new trust even if
the changes are substantive, provided that there is no
shift of beneficial interest to a lower generation27 and
the time for vesting of any beneficial interest is not
extended.28

D. Common Law

Recall that the GST regulations require an exami-
nation of applicable state law to determine whether
an appointment in further trust taints exempt status.
If there is a shift in a beneficial interest to a lower
generation beneficiary or a delay in the vesting of any
beneficial interest, the reference point dates back
nearly two decades (and perhaps more), prior to the
enactment of EPTL 10-6.6(b).

There is some support for the position that EPTL
10-6.6(b) merely codifies the common law. The argu-
ment is based on two principles. First, a trustee with
absolute power to invade principal, as a matter of
property law, is the equivalent of a donee of a special
power of appointment.29 Second, absent a contrary
provision in the governing document, a donee of a
power of appointment may exercise such power in a
manner which is less extensive than authorized by
the instrument creating the power. Under this latter
principle, if there is authority to distribute outright,
there is authority to distribute in further trust.30

The 1992 memorandum in support of legislation,
included in the legislative history leading to the
enactment of EPTL 10-6.6(b), suggests that the provi-
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sion merely clarifies then existing state law. The
memorandum states:

Although . . . a trustee’s power of
invasion seems to fall completely
under the EPTL definition of a spe-
cial power of appointment, New
York courts appear to have never
addressed the issue of a trustee’s
ability to invade principal in order to
appoint in further trust. There is no
authority in New York that would
prevent such action, and case law
from other states as well as general
principles of New York law would
appear to permit such an exercise; it,
therefore, follows that a trustee could
do so under New York law. The pro-
posal is intended to codify this prob-
able result.31

The IRS and the federal courts, of course, might
have a different view. While applicable state law
undoubtedly is a key element under the GST regula-
tions, in a controversy involving federal taxes, a fed-
eral court may make its own determination of the
underlying state law issue unless there is precedent
from the state’s highest court.32 In the absence of any
such precedent, a federal court is to give “proper
regard” to lower court cases in arriving at applicable
state law.

In short, there is support for the position that,
under New York common law, a trustee who has
complete discretion to distribute trust property may
do so in further trust. If that power existed under
applicable law as of the time an exempt trust became
irrevocable (prior to 1986), a distribution to a new
trust will not taint exempt status. This is so even if
beneficial interests are shifted to a lower generation.
However, the state law prerequisite is not entirely
free from doubt.33

E. Loss of Exempt Status

What are the resulting GST tax consequences if
the IRS or a court concludes that the distribution to a
new trust or an extension of an existing trust, via an
exercise of the power under EPTL 10-6.6(b), taints
GST exempt status? In considering this question,
recall that, as a general rule, all GST events occurring
after the effective date of the GST tax are subject to
chapter 13. While there is an exception for exempt
trusts, a tainting modification, distribution or exten-
sion will cause the trust to abandon its label as an
exempt trust.

By way of example, suppose an exempt trust is
about to expire, by its terms, when a grandchild
attains a specified age, say 35 years. Prior to that date,

the trustee extends the trust by exercising the
10-6.6(b) power. If the IRS successfully argues that
such extension taints GST exempt status, does it fol-
low that all subsequent distributions to the grand-
child are GST events? That result would seem dra-
conian: the extension, if violative of the GST
regulations, admittedly should not allow the trust
assets to escape a transfer tax when the beneficial
interest devolves to the generation below the current
beneficiary. However, even without such trust exten-
sion, the current beneficiary (here, the grandchild)
would have received the property free of transfer tax.

In the foregoing example, distributions from the
new (or extended) trust to the grandchild should not
trigger a GST tax. It is reasonable to conclude that the
generational step-down rule under section 2653(a)
would cause the transferor’s generational slot to shift
to that of the original transferor’s child.34 Even
though the creation and funding of the trust may
have been exempt from chapter 13, once the tainting
event has occurred, in arriving at the generational
assignment of the transferor and beneficiaries,
arguably all of the operative provisions of chapter 13
should apply. Those rules in many cases will narrow
the range of generations between the transferor and
the beneficiaries if a GST event has occurred and
property remains in trust. While the foregoing analy-
sis would shield distributions to the current benefici-
ary from GST tax, it would lead to a GST event upon
the termination of the current beneficiary’s interest,
when lower generational beneficiaries will have inter-
ests in the trust property (or when there otherwise
will be distributions to beneficiaries occupying a
lower generation during the grandchild’s lifetime).

If, in the prior example, the trust beneficiary is
the transferor’s child (rather than grandchild), and
the trust is extended beyond the protective cover of
the GST regulations, that taint will not trigger an
immediate GST tax. The transferor would continue to
be the grantor.35 However, when trust property even-
tually passes to someone two or more generations
below that of the original transferor, say at the child’s
death, presumably the IRS will seek to impose a GST
tax at that time.

III. Gift and Estate Tax Implications
Under EPTL 10-6.6(b), the trustee—and not the

beneficiaries—has the power to appoint in further
trust. Furthermore, the statute no longer calls for ben-
eficiary consent or court approval. Assuming the ben-
eficiary is not a trustee (and therefore is not exercis-
ing the power), the trustee’s exercise of the power
should not be a taxable gift.

It is conceivable that the IRS might argue that,
unless the beneficiary objects to the modification, dis-
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tribution or extension, the beneficiary has made a
gift. (Presumably the IRS would advance this argu-
ment, if at all, only in cases where there is the poten-
tial for the shifting of beneficial interests or a delay in
vesting.) Under this possible theory, the beneficiary’s
acquiescence would be the equivalent of a gratuitous
transfer. This argument, if advanced, should not pre-
vail. For a taxable gift to occur, the donor must make
a voluntary transfer, and no such transfer occurs
when the trustee initiates the act (and the consent of
the beneficiary is not required).36

The IRS further may argue that the expectation to
receive the trust principal at the stated age is the
equivalent of a general power of appointment (if the
beneficiary lives to that age)37 and the failure to object
to a trust extension under EPTL 10.6.6(b) is a lapse or
release of that general power of appointment.38 How-
ever, this argument again is based on the assumption
that the beneficiary has the legal right to prevent the
trustee’s action. If a court could approve a trust
extension over the beneficiary’s objection, the benefi-
ciary likely will not be deemed to have a general
power of appointment. If, on the other hand, it is
determined that a court could not sanction an exten-
sion in a disputed matter, the gift argument is
strengthened.

To minimize the risk that the IRS might assert
that a gift has occurred, the beneficiary should be
given a limited testamentary power of appointment
over the modified, new or extended trust. A power of
appointment would render the purported gift incom-
plete for transfer tax purposes.39 If the beneficiary’s
acquiescence is deemed to be tantamount to a gift,
and if the gift is incomplete due to the beneficiary’s
power of appointment in the new or extended trust,
the trust property will be included in the beneficia-
ry’s gross estate.40

IV. Income Tax Consequences

A. General Situations Involving Non-Recognition
Events

In the often-cited Cottage Savings41 case, a finan-
cial institution (Cottage Savings) exchanged its partic-
ipation interests in one group of mortgages for anoth-
er institution’s participation interests in a different
group of mortgages. The Supreme Court held that the
exchanged interests embodied legally distinct entitle-
ments because the mortgages were made to different
obligors and secured by different homes. The
exchange therefore was a recognition event for
income tax purposes.

In early rulings following Cottage Savings, the IRS
suggested that a distribution in further trust might
constitute a taxable exchange by those beneficiaries
whose interests were materially changed.42 However,

in recent years, the IRS appears to have recognized
that a distribution in further trust does not constitute
a recognition event for a beneficiary if the distribu-
tion is authorized either by the trust document43 or
by local law.44 This new approach makes sense. In the
context of a trust decanting (at the sole discretion of
the trustee), the beneficiaries are not exchanging any
interests. Therefore, the exercise of the EPTL power to
appoint in further trust generally should not trigger a
recognition event.

B. Special Situations That May Lead to Income
Recognition

In Crane v. Commissioner,45 the U.S. Supreme
Court held that when property subject to a nonre-
course liability is sold, the amount realized includes
not only the cash or other property received in
exchange for the encumbered property, but also the
full amount of the liability. Similarly, if there is a part-
sale, part-gift, where the only consideration to the
transferor is the transferee’s assumption of the liabili-
ty, there is a deemed sale to the extent of the liability
(and a gift of the fair market value of the property
which exceeds the liability). In that case, the transfer-
or’s amount realized is equal to the transferee’s
assumed liability.46

The regulations confirm the Crane holding: “The
amount realized from a sale or other disposition of
property includes the amount of liabilities from
which the transferor is discharged as a result of the
sale or disposition.”47 Regulation 1.1001-2(a)(4)(v) fur-
ther provides that liabilities from which a transferor
is discharged as a result of the sale or disposition of a
partnership interest include the transferor’s share of
the partnership liabilities.48

Example 5 of Regulation 1.1001-2(c) deals with
the income tax consequences arising when a grantor
trust holding a partnership interest with a negative
capital account ceases to be a grantor trust. Upon ces-
sation of grantor trust status, the grantor is treated as
having transferred the partnership interest to the
trust. The grantor is deemed to realize an amount
equal to the partnership liabilities allocable to the
trust’s interest. To the extent that amount exceeds the
basis of the partnership interest, there is taxable
gain.49

Under these principles, if the decanting trust
ceases to be subject to liabilities as a result of a distri-
bution—whether because the property is encumbered
or because an interest has a negative capital
account—the trust realizes an amount equal to the
encumbrance or negative capital account, potentially
leading to a gain. If the transferring trust and the
receiving trust are both grantor trusts for income tax
purposes, these special rules should have no impact.
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This is so because transactions between two grantor
trusts (with the same taxpayer as the grantor) gener-
ally are ignored for income tax purposes.50 However,
if one or both trusts are simple or complex trusts, the
tax advisor must examine whether the liability
encumbering any transferred property exceeds basis.

Another situation may give rise to income recog-
nition. If the decanting trustee transfers property to a
foreign trust, there may be a recognition event. Under
Section 684, the transfer to a foreign trust of an appre-
ciated asset is treated as a sale or exchange. If the
transfer involves all of the decanting trust’s assets,
however, recognition likely will not be a problem. In
the last year of its existence, the decanting trust will
receive a distribution deduction for the income gener-
ated by the transfer to the foreign trust. Moreover, if
the transfer is to a grantor trust (with respect to the
transferor), there is no deemed sale or exchange at
that time.51 Rather, the deemed sale or exchange
occurs once grantor trust status terminates.52

C. Other Income Tax Considerations

Assuming the distribution under EPTL 10-6.6(b)
does not give rise to a recognition event, it likely will
carry out a proportionate share of the trust’s distrib-
utable net income, or DNI. Consequently, the distri-
bution will give rise to a deduction for the decanting
trust53 and income inclusion for the receiving trust.54

The character of the income for the receptacle trust
will remain the same as that for the decanting trust.55

V. Potential Uses
EPTL 10-6.6(b) may be useful well beyond the

intended GST purposes. For example, it can be used
to facilitate state income tax planning. By way of
background, complex trusts created by New York set-
tlors or under Wills of New York decedents, referred
to as New York resident trusts, generally are subject
to New York State income tax.56 However, such trusts
are not subject to New York State income tax if the
following three conditions are met: (1) all the trustees
are domiciled outside New York State; (2) the entire
corpus of the trust, including real and tangible prop-
erty, is located outside of New York State; and (3) all
income and gains of the trust are derived from
sources outside of New York State.57 Intangible per-
sonal property held by a trust with no New York
trustees generally will not generate New York source
income and will not be considered New York proper-
ty.58 Assuming the statutory prerequisites are satis-
fied, a trustee may employ EPTL 10-6.6(b) to create
separate trusts to isolate financial assets from assets
that generate New York source income. So long as the
trustee of the trust holding the financial assets is not a
New York domiciliary, that trust generally will escape

New York State tax on accumulated income and capi-
tal gains.59

EPTL 10-6.6(b) also could be used to facilitate the
funding of life insurance trusts or to meet other trust
obligations. Over time, an individual may have creat-
ed multiple trusts. It is possible that one such trust
has ongoing obligations (say, to pay life insurance
premiums or interest and principal payments on a
loan), while another trust has available liquidity.
Depending on the particular terms of the trusts, it
may be possible to combine the available liquidity
and the asset giving rise to the obligation. 

Trustees further may use EPTL 10-6.6(b) to
achieve other goals, such as: dealing with changed
circumstances; modifying administrative provisions,
including trusteeship provisions; extending the termi-
nation date of trusts (for non-tax reasons); correcting
drafting errors; converting a complex trust (for fiduci-
ary income tax purposes) to a grantor trust (or vice
versa); changing the governing law; and dividing
trust property to create separate trusts (to facilitate
varying investment strategies for different beneficiar-
ies). 

VI. Alternatives to Statutes
There are, of course, alternatives to EPTL 10-6.6(b).

A. Provisions in Governing Instrument

The original trust instrument might contain
express authority allowing the trustee to pour over
the assets to another trust. Indeed, many attorneys
are increasingly including an explicit pour-over pro-
vision to facilitate the transfer of trust assets, without
needing to rely on a state statute. 

The original trust agreement further might grant
the trustees the power to amend the terms of the
trust. Some practitioners include provisions bestow-
ing upon trustees the power to change the trust’s
administrative provisions. It is more rare, however,
for trustees to be given the power to amend disposi-
tive provisions.

Trust documents also might provide for a lifetime
power of appointment granted to a beneficiary, there-
by allowing the beneficiary to appoint the trust prop-
erty to another trust with different terms. A benefici-
ary who exercises a lifetime power of appointment
should not be deemed to have made a gift unless the
beneficiary relinquishes a vested right to the trust
property.

B. Amendment by Grantor in Accordance with
Statute

EPTL 7-1.9(a) allows the grantor of an irrevocable
trust to revoke or amend the trust in whole or in part,
as long as the grantor obtains the written, acknowl-
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edged consents of all persons with an interest in the
trust. Although the grantor need not obtain the con-
sent of unborn beneficiaries,60 the grantor does need
to secure the consent of all living beneficiaries,
including minors. This requirement is often problem-
atic, because New York case law generally holds that
a minor cannot consent.61 New York courts, however,
have relaxed this rigid rule somewhat by holding that
the consent of a minor beneficiary is unnecessary if
the proposed amendment to the trust is favorable to
the minor.62 In any event, EPTL 7-1.9 is not available
if the grantor is not living.

C. Division and Establishment of Separate Trusts

EPTL 7-1.13(a)(1) permits a trustee to divide a
trust and establish separate trusts, without the con-
sent of the beneficiaries and without prior court
approval, in order to achieve one of several specified
purposes. Trust divisions (absent court direction or
beneficiary consent) are permitted primarily in con-
nection with tax planning, such as to isolate marital
and non-marital assets, GST exempt and non-exempt
assets or subchapter S stock from other trust assets.63

Significantly, this EPTL provision does not
require that the trustee have unfettered discretion to
invade the principal of the trust. However, it is limit-
ed because the trustee may use it only to accomplish
fairly specific purposes. Paragraphs (2) and (3) of
EPTL 7-1.13(a) expand the potential use of the statute.
These provisions, respectively, allow a trustee to
divide a trust “for any reason which is not directly
contrary to the primary purpose of the trust,” provid-
ed that the trustee obtain either the consent of all the
trust beneficiaries or court approval.64 However, the
division must still be consistent with the purpose of
the trust (and court or beneficiary approval is
required). In addition, each divided trust established
under EPTL 7-1.13(a), with limited exception, must be
identical to the original trust.65

VII. Conclusion
While EPTL 10-6.6(b) was initially enacted with

GST tax planning in mind, the statute has been used
in countless other circumstances. The exercise of the
power to decant, however, has tax consequences that
must be considered.
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Mind the Gap: Assisting Clients with
Their Charitable Giving
By Patricia Angus

The London Underground has signs posted
declaring “Mind the Gap” to alert passengers to the
gap between the subway car and platform. There
should be a similar sign for lawyers who work with
clients to establish charitable vehicles. While lawyers
are well prepared to focus on tax and technical
aspects of estate and financial plans, many find that
the world of organized philanthropy and the sub-
stantive aspects of charitable giving lie across a wide
gap. Studies have shown that clients are seeking
advice on how to get to the other side—and what to
do once they get there—from their lawyers and other
advisors. They seek guidance on how to make their
charitable giving more strategic and effective, but
advisors have traditionally been limited in their abili-
ty to respond to these needs because the necessary
resources lay outside of advisors’ usual professional
training and expertise. Fortunately, the gap is nar-
rowing, and helpful resources tailored to the needs of
lawyers and their clients are becoming increasingly
available. This article highlights some of the current
resources that help lawyers to better anticipate their
clients’ needs and to help them cross the gap.

I. Recent Findings
Over the past decade, several studies have

focused on the needs of individuals engaged in char-
itable giving and the services provided to them by
lawyers and other advisors.1 Studies show that advi-
sors who assist clients with charitable vehicles after
the vehicles have been established will attract more
clients, increase retention and build their practices
through deeper client relationships.2 The demand for
such advice will only continue to grow, especially
since estimates of the $41 trillion intergenerational
transfer of wealth (including $6 trillion to charity)
have been confirmed despite the economic down-
turn.3 The National Center for Family Philanthropy
estimates that there are now over 40,000 family foun-
dations in existence, of which more than half were
created in the past decade.4

Clients Seek Advice on Philanthropy
Several recent studies provide insight into client

needs, resources available to donors and giving pat-
terns of diverse communities.5 The National Center
for Family Philanthropy (NCFP) surveyed donors in
California to learn more about their motivations,
challenges and rewards in developing giving or

grantmaking programs. The results are useful for
lawyers in New York because California led the
growth of family philanthropy in the 1990s and its
charities were the first to be hit with the economic
downturn and that state’s fiscal crisis. New York is in
a similar position. 

The findings show that, while clients are com-
fortable with the level of tax and technical advice
they receive, they feel lost after charitable structures
are put in place. The study makes clear that donors
are interested in resources that help them understand
best practices in philanthropy and provide connec-
tions to others in the field. Similarly, donors desire
continuing education to give effectively. A national
study conducted by New Visions Philanthropic
Research and Development, a non-profit research
and consulting organization, shows that there is a
need for more effective, comprehensive education
programs that are more easily accessible and adapt-
able to donors’ time constraints.6 These programs
must help donors from the very beginning, because,
as actor Alan Alda puts it: “It’s only after you
embark on this voyage of philanthropy that you real-
ize how far there is to go.”7

Useful information and resources are indeed
available for advisors to anticipate and understand
their clients’ needs. The Philanthropic Initiative
(TPI), a Boston-based non-profit consulting firm,
reports in “Doing Well By Doing Good—Improving
Client Service, Increasing Philanthropic Capital: The
Legal and Financial Advisor’s Role,”8 that clients
look to their advisors to initiate discussions of chari-
table giving and to guide them through the process.
Further, lawyers tend to overestimate the weight
placed by donors on tax consequences of their giving
when, in fact, donors place tax benefits toward the
bottom of their priorities. According to Giving USA
2001, a publication of the AAFRC Trust for Philan-
thropy, researched and written by the Center on Phil-
anthropy at Indiana University, donors cited the fol-
lowing reasons for charitable giving: 

• Feel strongly about the cause (54%)

• Moral imperative or right thing to do (47%)

• Personal experience with the organization
(40%)

• Religion or spirituality (36%)
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The first step in helping to guide a client is to
find out about the nature of the client’s interest in
giving to charity. Rather than asking solely about
financial assets, a lawyer must learn about the
client’s motivations, values and interests. Ideally, this
should become a part of the standard intake process,
using some of the following kinds of questions: 

• Does your estate plan reflect your values?

• Where do you currently make charitable con-
tributions—and/or volunteer? Do you wish to
include them in your estate/financial plans?

• Do you wish to leave anything to charity? If so,
how?

Even if these questions are not asked up front, clients
may later provide clues that should trigger discus-
sion of charitable giving interests. If a client mentions
any of the key motivating factors (e.g., involvement
with an organization, personal/family health issues,
passion for a cause), the lawyer should ask whether
this interest should be included in the plan. 

Second, the lawyer must discuss the nature and
depth of the interest. Does the client want to give
passively (e.g., a bequest) or actively (e.g., by creat-
ing a family foundation)? What are the client’s per-
sonal values and motivations for giving? How much
does the client know about needs and opportunities
in the clients’ chosen areas of interest?

Lawyers should take advantage of the organiza-
tions offering tools and resources that are specifically
tailored to assist lawyers in engaging in these discus-
sions and to broaden their knowledge of philanthro-
py, including the National Center on Planned Giving
(and its Planned Giving Design Centers), the Council
on Foundations, the Forum of Regional Associations
of Grantmakers, local non-profit organizations and
philanthropic advisors. Resources and support
geared to specific communities are available through
regional associations of grantmakers,14 such as the
New York Regional Association of Grantmakers
(NYRAG). NYRAG serves the metropolitan New
York area and promotes and supports the practice of
organized philanthropy for the public good. NYRAG
offers workshops and other resources to help lawyers
and other professional advisors become more famil-
iar with the field of philanthropy. These groups are
leading professional resources for both emerging and
existing corporate, independent, public and family
foundations on all aspects of grantmaking and man-
agement. Their collective members include some of
the largest and most well-established grantmakers in
the country as well as newer, small family founda-
tions.15 By becoming a part of this network, new
donors can stay at the cutting edge of developments
in philanthropy.
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• Health issues (personal or family illness) (30%)

• Tax benefit (28%)9

Giving Practices Differ Across Ethnic Groups 
Advisors need to be aware of how ethnicity can

affect donors’ interests and approaches to giving. In
“Cultures of Caring,” the Council on Foundations
reviewed giving practices among the African-Ameri-
can, Latino, Asian-American and Native American
communities, all of which are growing sources of
charitable donations.10 The report warns against
using generalizations and stereotypes, but points out
similarities across and within these ethnic groups,
which comprise a growing percentage of the U.S.
population. For example, a deeper sense of reciproci-
ty leads to charity that is focused on mutual assis-
tance within these groups rather than charity for
unknown recipients. According to the survey, civil
rights are a higher priority among African-Ameri-
cans, while cultural heritage or preservation is more
important to Asian-Americans, Latinos and Native
Americans. Much of the giving in these groups is not
structured formally. Often, first-generation immi-
grants make it a practice to “remit” some of their
earnings or assets to help support communities in
their countries of origin. Lawyers need to be aware
of this tendency and help clients become more tax-
efficient and strategic in their giving. 

What’s on the Other Side
The other side of the gap has many names—the

independent sector, the charitable giving community
and the voluntary or non-profit sector, to name a
few—and includes more than 1.5 million organiza-
tions with combined revenues of over $670 billion.11

It consists of all the organizations that contribute to
society’s well-being but function outside of business
and government—including well-known charitable
institutions, community-based organizations, and
private foundations—and received a total of $241 bil-
lion in funding in 2002, equivalent to 2.3% of U.S.
GDP.12 Individual giving made up 83.8% of this total
figure, with $183.73 billion in direct gifts and $18.1
billion in bequests.13 

II. How to Get There and Guide Clients
Lawyers must become more familiar with the

people, institutions and resources in organized phi-
lanthropy, and, in turn, serve as guides to clients
who wish to make their giving more effective. Each
client in the process of establishing a formal structure
such as a private foundation should be alerted to the
need to develop a mission for the new entity and
educated on how to manage its day-to-day opera-
tions.



Lawyers must adapt also to the ways in which
needs vary across ethnic groups. For example,
lawyers can help facilitate giving by clients who
wish to make gifts to their home countries by alert-
ing them to organizations that assist in the process,
including federated funds, community foundations
and “friends of” charitable organizations.16 Advisors
should make it a practice to ask whether clients are
already giving informally, whether they are affiliated
with one or more of these organizations, and if they
wish to be connected to them. 

Lawyers should encourage their clients to
approach their giving with the same attention that
they apply to the rest of their affairs. Some helpful
resources to guide individuals and families through
the process of thinking more strategically about their
giving include the books Smart and Caring, Inspired
Philanthropy: Creating a Giving Plan, and Wealth in
Families.17 There are other useful new resources on a
more technical level as well, allowing an advisor
who creates a formal structure to prepare the client
for the administrative and governance issues that the
client will face in managing the entity’s operations.18

Lawyers who lead clients to the right organiza-
tions, affinity groups and philanthropic advisors help
ensure that their clients will have a rewarding expe-
rience with their charitable giving. Philanthropy that
is guided by clear objectives and informed by experi-
enced grantmakers is more likely to be operated effi-
ciently from a governance standpoint, reducing lia-
bility and increasing enjoyment. The National Center
for Family Philanthropy19 offers individual donors
research, support and knowledge on issues ranging
from family dynamics to proper decision-making to
principles of proper grantmaking. By connecting
with organizations, local regional association of
grantmakers (e.g., NYRAG), community foundations
or federated funds clients can choose among offer-
ings that will enhance their knowledge These organi-
zations offer considerable experience in the commu-
nity, access to helpful information and support for
charitable giving vehicles.

There are also associations and affinity groups
that can help the client become connected with effec-
tive charities in their ethnic community. The Coali-
tion for New Philanthropy and its member organiza-
tions (the Asian-American Federation of New York,
the Center on Philanthropy and Civil Society at The
Graduate Center of the City University of New York,
the Hispanic Federation, NYRAG, and The Twenty-
First Century Foundation) assist African-American,
Asian-American and Latino donors with individual
and collective philanthropy and can connect them
with information about how to effectively meet the
needs of the disadvantaged in those communities.

For lawyers and other advisors, the Coalition has
recently developed an information kit entitled Build-
ing Client Relationships Through Philanthropy that pro-
vides information on cultural giving patterns, tech-
niques for identifying clients likely to be interested in
philanthropy and strategies for broaching the topic
with clients.20 The Coalition, as well as many associa-
tions and groups noted above, now offer a variety of
workshops for professional advisors.

Donors who seek confirmation that their gifts are
being put to good use by the organizations receiving
them can turn to the organizations and associations
mentioned in this article for assistance in learning
useful evaluation methods that have been tested by
the philanthropic community.21

In the long run, by learning about client motiva-
tions, values and philanthropic goals, it is likely that
lawyers and other advisors will develop better rela-
tionships with their clients and provide the kinds of
services that clients have indicated that they are
seeking. In addition, by crossing the gap into the
philanthropic sector both with and for clients, advi-
sors will enhance their knowledge and gain useful
experience to ensure thoughtful, effective charitable
giving. And, who knows, maybe some day there
won’t be a gap to mind. 
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Objections to Probate—A Proponent’s View
By Lainie R. Fastman

The notion of personal freedom is deeply
ingrained in American values. We permit, albeit with
a jaundiced eye, the eccentric to make his abode in
the park, carry his belongings in a shopping cart and
travel the subways for a living. 

Consistent with this principle, we do not ques-
tion, and indeed heartily endorse, the idea that at
death, one may dispose of one’s property as one
desires.1 If the frail and elderly aunt, while fond of
her nephews and nieces, excludes them in her will
and elects to benefit her devoted home-health aide,
will she succeed? 

A will proponent’s counsel must take advantage
of every opportunity afforded to assist his client’s
efforts to allow the propounded will to be admitted
to probate in order to effectuate the decedent’s wish-
es. A brief exploration of these opportunities should
aid him in facing the opposition in the ritualized
warfare that constitutes a contested probate case.

Formalities of Execution
By imposing adherence to certain formalities sur-

rounding execution, we have, at the outset, deter-
mined that the testator should not enter lightly into a
dispositive scheme. Estates, Powers and Trusts Law
(“EPTL”) section 3-2.1 sets forth the requirements of
creating a valid will. 

As experienced estates practitioners know, the
testator, or someone on his behalf, must sign at the
end, in the presence of at least two (2) attesting wit-
nesses. At some time during the ceremony of execu-
tion and attestation, the testator should declare to
each of the attesting witnesses that the instrument to
which his signature is affixed is his will. The witness-
es must, within one 30-day period, attest the testa-
tor’s signature, as affixed or acknowledged in their
presence, and, at the request of the testator, sign their
names and affix their addresses. The necessary ingre-
dients are specific, but the procedure for the execu-
tion and attestation of wills “need not be followed in
the precise order” enumerated in the statute. The
statute was designed to prevent fraud in the execu-
tion of wills.2 Surrogate’s Court Procedure Act
(“SCPA”) section 1408(1) provides that the court,
before admitting a will to probate, “must inquire par-
ticularly into all the facts and must be satisfied with
the genuineness of the will and the validity of its
execution.”3

Although the objectant to probate will routinely
recite a failure of due execution, in most instances,
the proponent will prevail, as the statute’s “beneficial

purpose should not be thwarted by an unduly strict
interpretation of its provisions.”4 All that is required
is “substantial and acceptable compliance.”5

Indeed, a reading of the cases cited under the
statute reveals its benign application. Thus, we see a
will or codicil admitted to probate with a missing
page;6 written in the form of a letter in decedent’s
own handwriting, stating it was a codicil to her will
and closing with the words “Love, Mother”;7 where
the will consisted of a carbon copy;8 where spouses
mistakenly signed each other’s identical wills;9
where decedent, who could not write, affixed her
“mark” rather than her name;10 where the will was
signed by testatrix’s agent because she was physical-
ly incapacitated;11 where decedent had folded two
sheets of paper into four sections and the writing
started on page one, continued on page four and
concluded on page two.12

EPTL 3-2.1 is aided by a presumption of due exe-
cution where the will was executed under the super-
vision of an attorney.13 Furthermore, due execution is
inferred by the presence of an attestation clause.14

The uncontroverted testimony of the attesting wit-
nesses will be dispositive.15 In short, while the bur-
den is on the proponent to prove by a fair prepon-
derance of the evidence that the will was executed in
compliance with the statute, it is not a heavy burden
to carry and the testator who exercised a modicum of
judgment and sought the help of counsel of even
modest competence should have his wishes carried
out. Clearly, the proponent, discouraged under the
weight of one or more of the above enumerated infir-
mities, should see his spirits lifted by a thorough
review of these cases.

The real challenge for the testator and, later, the
proponent of his will, lies in the examination of the
testator’s testamentary capacity and the manner in
which the exercise of the testator’s freedom of choice
may, according to objectant, have been subverted by
undue influence.

Who May Object to Probate
Had she died intestate, decedent’s property

would have passed to those in the nearest degree of
heirship, the distributees enumerated in EPTL 4-1.1.
The assumption is made, although it is not always
justified, that testatrix, survived by her children,
would wish to benefit them to the exclusion of her
dearest friend, or her nephew. The class of persons to
whom process must issue when the will is offered for
probate, as provided by SCPA 1403, includes dece-

16 NYSBA Trusts and Estates Law Section Newsletter |  Winter 2004  | Vol. 37 | No. 4



dent’s distributees, the executor, if another person is
propounding the will, and a beneficiary or fiduciary
whose rights are adversely affected by any other,
later dated instrument, offered for probate. The
court, in the exercise of its equitable powers, may
require that others be served with process as well.
SCPA 1410 provides that “any person whose interest
in property or in the estate of the testator” would be
adversely affected by the admission of the will to
probate may file objections to all or part of a will.16

The distributee who is excluded in the will, or
whose intestate share would have exceeded that
which is given to him in the will, is the objectant
whose emergence may be anticipated, unless the tes-
tator, in advance, secured the distributee’s surrender
of his right to object.17

The Role of the Public Administrator
The objectant may not come alone, but may

bring a retinue. Whenever there are unknown dis-
tributees or where the distributees named in the pro-
bate petition are related to decedent in the fourth
degree of consanguinity,18 or more remotely, the pub-
lic administrator must be served with process as
required by SCPA 1123(2)(i)(2). 

The public administrator “in his discretion,” may
“take any action in behalf of such person or persons
as a person interested might” take.19

Such action may include the filing of objections.20

In addition, the court may, in its discretion, direct the
public administrator to appear in a proceeding as
provided by SCPA 1123(2)(i)(1). Where no distributee
would be eligible to receive letters were the will
denied probate, the public administrator is a person
“otherwise interested in the will” entitling him to
examine the subscribing witnesses.21 The public
administrator may assert this right even where the
distributees at issue have consented to probate, as it
is the duty of the Surrogate’s Court before admitting
the instrument to probate to satisfy itself with the
genuineness of the will and the validity of its execu-
tion.

The proponent of decedent’s last will and testa-
ment now not only must contend with unhappy dis-
tributees, but with the possible opposition of the
public administrator.22 A quasi-public officer, he is,
nevertheless, an advocate. SCPA 1124(I)(5) provides
that his counsel “shall be allowed his reasonable fee.
Such expenses and fees shall be payable either from
the estate generally or from the shares or interests of
the respective persons represented by the Public
Administrator, as may be directed by the Court.”23

This provision may provide some motivation on
both sides. In In re Schindhelm’s Will, the appellate
division held that the Surrogate’s Court should have

granted proponent’s motion to strike the appearance,
authorization and objection to probate filed by
respondent, the public administrator, as his partici-
pation was a “burdensome or unnecessary duplica-
tion of the function” of a special guardian appointed
by the court to safeguard the interests of
unknowns.24

Furthermore, it would seem, that, under appro-
priate circumstances, the passionate proponent might
enlist the aide of the public administrator if it
appears that there is no factual basis for objectant’s
persistence, or for his angling for a settlement offer.
The public administrator may be honor-bound on
behalf of the very unknowns he represents not to
diminish the estate by his unnecessary fees and,
instead, to provide an affidavit in support of propo-
nent’s position.

Where the public administrator’s participation is
not grounded upon his representation of unknown
distributees and where there is vigorous opposition
to probate by objectants, a motion made sometime
during the discovery process by proponent to dis-
pense with the public administrator’s continued rep-
resentation may be appropriate, unless the latter
joins in the objections.

Testamentary Capacity
Turning to the issue of testamentary capacity, as

stated by the New York Court of Appeals,

. . . [T]he proponent has the burden
of proving that the testator pos-
sessed testamentary capacity and the
Court must look to the following fac-
tors: 1) whether she understood the
nature and consequences of execut-
ing a will; 2) whether she knew the
nature and extent of the property she
was disposing of; and 3) whether she
knew those who would be consid-
ered the natural objects of her boun-
ty and her relations with them.25

The appropriate inquiry is whether the decedent
was lucid and rational at the time the will was exe-
cuted.26 While the decedent may have suffered from
senile dementia and was physically frail, such evi-
dence is not necessarily in conflict with testamentary
capacity.27 Although the decedent was in a semi-con-
scious condition and unable to talk, when roused, he
nodded his head to questions asked up to a time
after the will was executed and the testimony of the
witnesses, who were present at the time the will was
executed, to that effect was persuasive.28

These cases illustrate that the kind of capacity
required to execute a valid will differs from that
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required to contract in general. Furthermore, the tes-
tator is presumed to have testamentary capacity.29

The court will not allow probate, even without
objections, unless it is satisfied that the decedent
“was in all respects competent to make a will and
not under restraint.”30 This language may lend some
credence to the notion that the burden of proving
absence of restraint is on the proponent as well.
Although, as we shall see, the burden of proof of
undue influence falls to the objectant, counsel for the
proponent may feel forced into producing one giant
stew of proof and shouldering the burden of freedom
from undue influence. Proof of capacity should be
limited to its components as elucidated in Kumstar,
and nothing more.31 The court, in In re Schillinger’s
Will, addresses the issue fully: 

There can be no doubt that the
meaning of the word “restraint”
includes and covers the term “undue
influence,” or that the requirement
that it must appear to the surrogate
that the testator was not under
restraint at the time he made his will
before the will can be admitted to
probate affords some basis to the
theory that there is a burden resting
upon the proponent of a will to
prove absence of restraint, which, as
we have seen, embraces undue influ-
ence. But the courts have not taken
this view . . . [o]n the contrary, we
find that upon the question of
“restraint,” the burden is upon the
contestants.32

To the proponent who must try his case, this
analysis will compel him to proceed properly and
not do more than is necessary. He will begin the pro-
duction of testimony by proving due execution and
competency “at any length he may choose”. . .
“either by offering the deposition of the attesting wit-
nesses that is commonly used in a non-contested pro-
bate, or by offering the record of an examination
[before trial] . . . Proponent may, at least, rest on such
prima facie proof as raises the presumption of
sanity.”33 Thereupon, objectant who claims that testa-
tor labored under restraint will address this as a
“distinct matter of defense.”34 Even in framing her
motion for summary judgment, proponent should be
mindful of who must prove what.

The Objects of One’s Bounty
As we have seen, in Kumstar, one of the ingredi-

ents of testamentary capacity is the knowledge of the
“natural objects” of one’s bounty.35 Who are these
lucky persons? An EPTL 4-1.1 distributee might
smugly assume that his kinship to the decedent enti-

tles him to this appellation. He may be mistaken. The
cases do not always make clear exactly what is
meant by the term. In In re Stephani’s Will, the court
reflected upon the testimony related to the testamen-
tary capacity of a decedent who was an inmate of
Dannemora State Hospital for the criminally
insane.36 The psychiatrist testified that decedent
knew “who his relatives were and who were the nat-
ural objects of his bounty.”37 Dr. Bailey, who helped
out at the hospital for a short time, testified that
decedent “knew the object of his bounty, and that he
knew his relatives”38 [suggesting that these were not
necessarily the same]. The court opined, however, that
testamentary capacity requires that testator “must
know his relatives, sometimes called the object of his
bounty”39 [suggesting they are one and the same].

The issue was before the court in In re McCarty’s
Will.40 “It sounds well to declaim about the exclusion
of those who are the natural objects of one’s bounty,
but before we assume fraud as against reputable citi-
zens (where fraud and undue influence were claimed), we
should inquire who these ‘natural objects’ are, and
what claims they had upon testatrix’s bounty.”41

Decedent’s numerous cousins who resided all over
the globe were not included in the class of natural
objects of her bounty. The court commented about
the degrees of kinship as set forth in the intestacy
statutes and concluded that the interests of cousins
are removed. “We are of the opinion that a person of
sound and disposing mind might absolutely close his
eyes and his mind to the existence of his cousins, and
grant his entire estate to intimate business and social
associates, without giving rise to the presumption of
having been defrauded by undue influence.”42

In fact, decedent, in McCarty, who provided for
her brother’s widow who had made a home with
her, was looking after “the natural object of her
bounty.”43 Similarly, where the evidence established
that decedent’s friend was “like a daughter,” the
friend was a “natural object” of decedent’s bounty, in
contrast to her niece and nephew with whom dece-
dent did not have a relationship.44

Even if one’s distributees are the natural objects
of one’s bounty, one must know one’s “relations with
them.”45 Thus, where a testator substantially reduced
the gift to his children and grandchildren because, as
he complained to the drafter of the will, they did not
love him and no longer visited him on special occa-
sions like his birthday, objectants did not prevail
because testator knew his relations with the objects
of his bounty.46 Similarly, in Bush, decedent failed to
remember his two sisters and instead benefited his
friends.47 As there is “nothing in the record to indi-
cate a close relationship which would lead to the
conclusion that he should have remembered them in
his will,” decedent carried the burden of proving
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capacity.48 Similarly, in In re Steinman, decedent’s
cousins had not presented any proof that they had a
meaningful relationship with decedent.49

In short, the embattled proponent faced with the
natural opposition of excluded distributees, may be
heartened to know that they are not necessarily the
natural objects of decedent’s bounty. This principle
may be contrary to commonly held convictions, but
the fact finders should not be permitted to “mistake
their functions as those of an ultimate testator . . . in
order to make a will just in their opinion.”50

Where counsel is the attorney draftsman and
thus can take some precautions if distributees are
excluded, it may be useful to make reference in the
will to decedent’s lack of a relationship to distribu-
tees, or, if this is undesirable for reasons of sensibili-
ty, to ask decedent to write a letter, in her handwrit-
ing, setting forth the reasons for excluding her
nephews and favoring her dear friend.

Undue Influence
As we have seen, the concepts of capacity and

freedom from restraint, or undue influence, are close-
ly interlaced but distinctly different. Counsel should
be mindful of objectant’s burden to prove undue
influence which has been defined as “an affirmative
assault on the validity of a will.”51

The law can be briefly stated. Objectant must
provide evidence of all three elements of undue
influence: motive, opportunity and the actual exer-
cise of undue influence. Such influence must amount
to a moral coercion which restrained independent
action and destroyed free agency, which “constrained
the testator to do that which was against his free will
and desire, but which he was unable to refuse or too
weak to resist.”52 The court may not submit the issue
of undue influence to the jury where evidence that
influence was actually utilized is insufficient.53 To
raise an issue of fact as to undue influence, more
proof is required than mere conclusory allegations
and speculation.54 Since undue influence is not often
the subject of direct proof, it can be shown by all the
facts and circumstances surrounding the testator, the
nature of the will, his family relations, the conditions
of his health and mind, his dependence upon and
subjection to the control of the person supposed to
have wielded the influences, the opportunity and
disposition of that person to wield it, and the acts
and declarations of such person.55

Where there is substantial disparity in power
between the decedent and the person purportedly
having exercised the undue influence, the law
imparts a “confidential relationship,” as held in Ten
Eyck v. Whitbeck,56 which, in turn gives rise to an
inference of undue influence.57 This inference may

not automatically be drawn, where the donee has a
close family relationship with decedent.58 If the infer-
ence may be drawn, the burden of proof shifts from
the objectants to proponent to “show the integrity of
the bequest” made in the propounded instrument.59

The Motion for Summary Judgment
It should be readily apparent that an allegation

of undue influence constitutes fertile ground for
objections. It has long been settled that the remedy of
summary judgment in contested probate proceedings
is available where objectants have failed to raise a
genuine and material issue of fact.60 The regnant the-
ory for years was that such relief could not lie where
the objection was based on undue influence. Increas-
ingly, however, a motion for summary judgment in
favor of proponent may succeed even where the will
is challenged on that ground. 

In In re Proceeding of Camac, decedent began liv-
ing with one of her two daughters shortly after the
death of her husband.61 Decedent left the bulk of her
estate to her two daughters, leading to her son’s
objections on the grounds of undue influence. The
court’s denial of proponent’s motion for summary
judgment was reversed and the objection on the
ground of undue influence dismissed. The court held
that objectant had failed to raise a triable issue of
fact. Appellant did not participate in the drafting or
execution of the will. Until five weeks before her
death, decedent was able to take care of herself and
went to her office twice a week. The surrogate
improperly relied on an inference of undue influence
based upon a presumed confidential relationship
between decedent and her physician daughter, as
there was no evidence that the daughter had any
direct involvement in the preparation or execution of
the will. 

In the last couple of years numerous successful
summary judgment motions dismissing objections
based on undue influence have been reported in the
New York Law Journal.62 In conclusion, the proponent
no longer needs to feel restrained from moving for
summary judgment on the issue of undue influence.

The Timing of the Motion
Once issue is joined, a motion for summary judg-

ment is available. However, the court will be more
inclined to grant the motion where discovery has
been completed.63 Clearly, this is not to say that it
may not be useful to wear the opponent down with a
number of summary judgment motions, forcing him,
in the process, to lay bare his proof. This decision is
partly driven by economics. Unfortunately, the
wealthy estate is in a better position to mount a
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vigorous defense of the will than the modest one.
Seward Johnson, of the multi-national health care
manufacturer Johnson & Johnson, “left a massive
portion of his estate to a woman more than half his
age who had captured his heart and possibly his
mind.”64 A full-time lawyer was employed whose
only duty consisted of protecting the estate from
excluded family members. In the usual case, counsel
will be restricted by the financial resources of the
estate and will wait until discovery is complete
before filing the motion for summary judgment. 

Conclusion
Although the receipt of objections is a distressing

event for the proponent, at the very least alerting
him to the commencement of what may become a
long and painful process, the proponent should be
encouraged by all that works in his favor. A careful,
orderly, parsing of the components of the propo-
nent’s burden, together with a properly timed, well-
crafted summary judgment motion will often lead to
probate.
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New Tax Act Introduces Substantial Changes to the
U.S. Tax Rules for Expatriating Individuals 
By Thomas A. O’Donnell and Peter A. Cotorceanu
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Section 804 of the American Jobs Creation Act of
2004 substantially alters the expatriation tax rules
applicable to individuals who lose their status as U.S.
citizens or long-term residents. The old subjective
“tax avoidance” test is dropped entirely—individuals
renouncing their citizenship or losing their long-term
residence status will now be subject automatically to
taxation under the special alternative tax regime for
expatriates contained in section 877(b) (“alternative
tax regime”) if they satisfy one of three objective
tests. Moreover, the exceptions to the application of
the alternative tax regime are extremely narrow and
will seldom apply. The income, estate, and gift tax
consequences of the alternative tax regime itself,
however, are modified only by a minor addition to
the types of gifts covered.

In a radical departure from former law, individu-
als subject to the alternative tax regime are treated as
fully tax resident in the United States during any
year in the ten-year period following expatriation in
which they are physically present in the United
States for more than 30 days. Thus, an individual
would be subject to worldwide income, estate, and
gift taxation in any such year. The normal exceptions
under section 7701(b) for days of physical presence
(the “substantial presence” test) do not apply for this
purpose, although up to 30 days of physical presence
may be excluded if the individual is working in the
United States on those days, and a number of other
qualifications are satisfied. Thus individuals subject
to the alternative tax regime cannot avail themselves
of the exceptions in the “substantial presence” test
rules for students, teachers, professional athletes or
foreign government-related individuals.

Other changes require annual information
reporting for each of the ten years after expatriation
for individuals subject to the alternative tax regime
and add a special rule for determining when an indi-
vidual expatriates for U.S. tax purposes.

The new expatriation tax rules are applicable to
expatriations occurring after June 3, 2004. Thus, the
new rules have retroactive effect.

Background
The United States has for some time imposed a

special alternative tax regime on U.S. citizens and
long-term residents1 who have expatriated if they
were found to have a “tax avoidance” motive for

expatriating. This alternative tax regime subjects cer-
tain gains received by expatriates during the 10 years
after they expatriate to U.S. income tax, even though
non-resident aliens would normally not be taxed on
such gain.2 Moreover, the alternative tax regime
imposes gift and estate taxes on transfers of assets
that normally would not be subject to those taxes
when transferred by a non-domiciliary.3 Further-
more, under the so-called “Reed Amendment,” U.S.
citizens who renounce their U.S. citizenship (but not
long-term residents who renounce their residency)
may be barred from re-entering the United States.

Subjective Tax Avoidance Test Dropped
The new legislation replaces the “tax avoidance”

motive test with an objective test.4 The alternative tax
regime for expatriates applies to any expatriate who
(1) had an average tax liability for the prior five
years of $124,000 (this is the same as the current trig-
ger under existing law, and, like the current trigger,
is indexed for inflation), (2) has a net worth of $2
million or more (not indexed for inflation, but up
from $622,000 (indexed for inflation) under current
law), or (3) does not certify under penalty of perjury
that he or she had properly complied with U.S. tax
law for the prior five years. Expatriates who meet
any one of these tests will be subject to the alterna-
tive tax regime laid out in section 877 and its com-
panion gift and estate tax provisions for a period of
10 years. 

Example. Mr. S, a Swiss and U.S.
national, decides to expatriate. His
only assets are shares in U.S. compa-
nies and his home in Switzerland.
He is worth US$10,000,000. Under
the old rules, if Mr. S. gave up his
U.S. citizenship, he could seek a rul-
ing from the Internal Revenue Ser-
vice that his expatriation did not
have a tax avoidance motive. Under
the new rules, the alternative tax regime
automatically applies to him, unless he
can satisfy one of the very narrow excep-
tions described below.

Narrowly Drawn Exceptions
If the individual triggers either the average tax

liability or net worth test, the alternative tax regime
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will not apply if the individual satisfies either of two
rather narrowly drawn exceptions. These exceptions
do not apply to an expatriate who meets the third
test set forth above, i.e., the exceptions are not avail-
able to expatriates who fail to certify under penalty
of perjury that they have properly complied with
U.S. tax law for the past five years. The first excep-
tion applies to an individual who became a citizen of
both the United States and another country at birth,
who continues to be a citizen of that other country
after expatriation, and who has had no “substantial
contacts” with the United States. However, in order
to have “no substantial contacts” with the United
States, the expatriate must (1) have never been a U.S.
resident, (2) have never held a U.S. passport, and (3)
have not been present in the United States for more
than 30 days in any calendar year during the 10 cal-
endar years preceding expatriation. Because most
U.S. citizens who are dual nationals have obtained a
U.S. passport at one time or another, very few indi-
viduals will qualify for this exception. 

The second exception requires that the expatriate
(1) be less than 18-1/2 years old at the time of expa-
triation, (2) have been a citizen of the United States
from birth, (3) have parents neither of whom was a
U.S. citizen at the time of the expatriate’s birth, and
(4) have not been present in the United States for
more than 30 days during any of the 10 calendar
years prior to the year of expatriation. Again, this is
not a very useful exception because very few people
will satisfy all of its requirements. 

Notably, both of the foregoing exceptions apply
only to former U.S. citizens. Neither exception
applies to long-term residents who give up their U.S.
residence. Accordingly, the only hope an expatriating
long-term resident has of avoiding the alternative tax
regime is to fall below both the average-tax-liability
and net-worth thresholds and to certify under penal-
ty of perjury that he or she has properly complied
with U.S. tax law for the prior five years.

Worldwide Income, Gift, and Estate Taxation
for Expatriates Physically Present More than
30 Days in Year

Perhaps the most radical change in the expatria-
tion tax rules is the treatment of an individual other-
wise subject to the alternative tax regime as if he or
she were a U.S. citizen or tax resident in any year (of
the 10 calendar years after expatriation) in which he
or she is physically present in the United States on
more than 30 days under new section 877(g). This
results in the individual’s being exposed not only to
income tax on his or her worldwide income for the
entire year (regardless of when earned/received), but

also to estate tax on his or her entire estate, and to
gift tax on all gifts during that year.

None of the exceptions for days of physical pres-
ence in the United States under section 7701(b) apply
for purposes of this rule. Thus, the fact that the indi-
vidual is present in the United States as a teacher,
student, professional athlete or foreign government-
related individual is generally irrelevant.

Example. Professor A, a national and
resident of Argentina, is subject to
the alternative tax regime because he
was a long-term U.S. resident who
gave up his green card in November
2004 and was worth more than $2
million at the time. In 2007, Professor
A receives a temporary appointment
as a visiting professor at a U.S. uni-
versity, and arrives in the United
States on August 15, 2007, to begin
his duties as a professor. His
appointment concludes on June 15,
2008, and he takes a short vacation
in the United States and returns to
Argentina on July 15, 2008. He did
not travel to the United States in
2005 or 2006, and did not visit the
U.S. in 2007 before he began teach-
ing. Under normal U.S. tax residence
rules, he would not be a U.S. tax resi-
dent for either 2007 or 2008, because he
would not satisfy the 183-day physical
presence requirement to be considered a
U.S. tax resident in either year. This is
because all of his days of presence in
2007 would be disregarded since he was
working as a professor, as would all but
30 days in 2008. However, because Pro-
fessor A is subject to the alternative tax
regime, he is treated as being physically
present in the United States for purposes
of the 30-day rule for virtually all days
he was in the United States in 2007 and
2008. Thus Professor A is taxed as a
U.S. tax resident for both 2007 and 2008
on his entire worldwide income for each
year (regardless of when in the year it
was earned/received).

Up to 30 days of physical presence may be disre-
garded, however, under a very narrowly drawn
exception. This exception applies to days an individ-
ual is present in the United States while working for
his or her employer. This exception is subject to sev-
eral qualifications. First, the employee and the
employer must not be related. Second, only days on
which the worker is actually performing services for
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his employer are excluded. Thus days when the
employee is not working (e.g., weekends and holi-
days) count as days of physical presence in the Unit-
ed States. Finally, this exception applies only to an
individual who has either certain “ties to another
country” or has “minimal prior physical presence in
the United States.” An individual is considered to
have the requisite “ties to another country” if, within
a reasonable time after expatriation, the individual (i)
becomes a citizen or resident of the country in which
such individual, his or her spouse, or either of his or
her parents was born, and (ii) becomes fully liable for
income tax in such country. An individual has “mini-
mal prior physical presence in the United States” if
for each year of the prior ten-year period ending on
the date of expatriation the individual was present
for 30 days or less (not counting days when the indi-
vidual couldn’t leave because of a medical condition
that arose while the individual was in the United
States).5

This exception would not help Professor A in the
previous example, because he could only disregard
30 days of physical presence in the United States for
each of 2007 and 2008. Even disregarding 30 days in
each year, he was still present for more than the
required 30 days in each year.

Thus, expatriates subject to the alternative tax
regime must count, very carefully, their days of phys-
ical presence in the United States each year for ten
years after expatriation. Failure to do so could
expose them to U.S. income taxation on their world-
wide income, U.S. gift taxation on all their gifts, and
U.S. estate taxation of their worldwide estate for a
taxable year when they are present for more than 30
days in the United States.

While this provision is harsh, the new legislation,
unlike the Reed Amendment, does not provide that
individuals who expatriate may be barred from re-
entering the United States.6 As a practical matter,
however, the new rules may have much the same
effect; even an individual who satisfies the 30-day-
employment exception would have only a maximum
of 60 days in the United States before he would be
subject to tax as if he were a citizen or resident.

Example. Mr. S, a Swiss and U.S.
national, decides to expatriate. His
only assets are shares in Swiss com-
panies and his home in Switzerland.
He is worth US$10,000,000. Under
the old rules, if Mr. S. gave up his
U.S. citizenship, he would no longer
have any U.S. estate tax exposure
given his non-U.S. situs assets. Under
the new rules, should Mr. S give up his
citizenship in 2005 and spend 31 or more

days in the U.S. in 2007, and then die in
2007, he would have a U.S. estate tax
exposure on the entire US$10,000,000.

Special Rule for Determining When
Expatriation Occurs for U.S. Tax Purposes

The statute also codifies in new section 7701(n) a
special tax rule for determining when an individual
has expatriated for tax purposes. This provision
requires the individual to notify either the Secretary
of State or the Secretary of Homeland Security and to
submit an information statement pursuant to section
6039G.

New section 7701(n) applies to all individuals
who expatriate, not just those who fall above the
thresholds for application of the special tax rules of
section 877(b). Failure to give the requisite notice or
to file the requisite information statement invalidates
the expatriation for U.S. tax purposes and subjects
the would-be expatriate to continued taxation as a
U.S. citizen or resident until the non-compliance is
rectified. 

Notably, under new section 6039G, all expatriat-
ing individuals, not just those subject to the alterna-
tive tax regime, are required to provide full informa-
tion concerning their assets, liabilities, and income.

Annual Information Reporting Requirements
In addition to the information statement under

section 6039G that must be filed to have a valid expa-
triation for tax purposes, expatriates who are subject
to the alternative tax regime must file a section
6039G information statement (i.e., Form 8854) every
year during the 10 years following expatriation.
Additional information that must be reported under
amended section 6039G includes annual (apparently
worldwide) income of the expatriate, as well as num-
ber of days in the United States.

The IRS will need to make revisions to current
Form 8854 to provide for the additional and different
information that will now be required annually.

Failure to file the annual statement subjects the
expatriate to a penalty of $10,000 unless the failure
was due to reasonable cause and not to willful neg-
lect.

Extension of Alternative Tax Regime to
Certain Gifts of Foreign Corporate Stock

With one exception noted below, the new expa-
triation rules do not alter the income, estate, or gift
tax consequences of being subject to the alternative
tax regime. 
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However, the gift tax rules applicable to expatri-
ates subject to the alternative tax regime were
expanded to include gift taxation of gifts of certain
foreign corporate stock. Section 2501(a)(5) was added
to provide that where the expatriate donor owns,
directly or indirectly, 10 percent or more of the vot-
ing stock of a foreign corporation, and also owns,
directly, indirectly or by attribution, more than 50
percent (by vote or value) of a foreign corporation,
gifts of such stock will be subject to gift taxation to
the extent of the proportion of U.S.-situs assets
owned by the foreign corporation. This amendment
in effect parallels current estate tax rules for expatri-
ates, which, in section 2107(b), extend the expatri-
ate’s gross estate to include foreign corporate stock
under the same conditions and in the same propor-
tion. 

Endnotes
1. A long-term resident is an individual who has had the status

of a lawful permanent resident of the United States (a non-
U.S. citizen who holds a “green card”) during eight of the 15
years ending with the year he ceases to be a lawful perma-
nent residence or commences to be treated as a non-U.S. tax
resident under a tax treaty. IRC § 877(e)(2).

2. IRC § 877(b).

3. IRC §§ 2107 & 2501(a)(3).

4. Although the “tax avoidance” motive test of prior law was
subjective, an expatriate was presumed to have such a
motive if he satisfied either a net worth or an average
income tax liability test set forth in the statute. Certain indi-
viduals were not presumed to have a tax motivation for
expatriation despite satisfying these tests, however, if within
one year after expatriation they submitted a ruling request to

the IRS for a determination that the expatriation was not tax
motivated.

5. There appears to be a technical flaw in the statute
(§ 877(g)(2)(C) as amended by the Act), which merely refers
to “the rule of section 7701(b)(3)(D)(ii).” The cited provision
refers only to excluding days on the basis of a medical condi-
tion. The Conference Report (H.R. Rep. No. 108-755) states,
in footnote 448:

However, [for purposes of determining mini-
mal prior physical presence] an individual is
not treated as being present in the United
States on a day if (1) the individual is a
teacher or trainee, a student, a professional
athlete in certain circumstances, or a foreign
government-related individual or (2) the indi-
vidual remained in the United States because
of a medical condition that arose while the
individual was in the United States. Sec.
7701(b)(3)(D)(ii). (emphasis supplied).

The highlighted exclusion is in section 7701(b)(3)(D)(i), so the
reference in both the statute and the Conference Report are
erroneous if this is what was intended. A technical amend-
ment will be required.

6. However, the Reed Amendment was not repealed, and so, in
principle, could still be applied.

Thomas A. O’Donnell is a member of the Pri-
vate Banking practice group of Baker & McKenzie
Zurich, where he focuses on corporate tax issues for
high-net-worth individuals. He is also the author of
the Tax Management portfolio on PFIC issues.

Peter A. Cotorceanu is based in Baker &
McKenzie Zurich, where his focus is on interna-
tional tax and trusts for families with U.S. connec-
tions. He was formerly a professor of law at Wash-
burn University in Topeka, Kansas.

NEW IRS PROJECT
FORGIVENESS OF INDEBTEDNESS

Section 61(a)(12) of the Internal Revenue Code provides that “gross income means all income from whatever
source derived, including (but not limited to) the following items: . . . income from the discharge of indebted-
ness.” See also section 108 (income from discharge of indebtedness). The Internal Revenue Service has initiated
a project to ensure that taxpayers (generally a parent) who forgive the indebtedness of another (such as a child)
report the forgiveness on their income tax returns in the year the indebtedness is forgiven.

During the October 2004 Gift Tax classification for 2003 Gift Tax returns, returns showing discharge of indebt-
edness gifts (of either principal or income) were pulled from the files. The Service intends to match each return
with the respective donor’s income tax return for 2003 to ensure that the income from the discharge of indebt-
edness was reported. If it was not reported, the Service will contact the taxpayer to explain the discrepancy.

In advance of being contacted by the Internal Revenue Service, practitioners may wish to review client Gift Tax
returns filed for 2003 to see if any returns report forgiveness of indebtedness, and where appropriate advise
clients to amend their income tax returns to report the income from the discharge of indebtedness if not previ-
ously reported.

Provided to the Newsletter courtesy of John F. Rausch, Esq., IRS Estate Group Manager, Albany.



Medicaid Recoveries from Estates
By Philip A. Di Giorgio

Since the adoption of OBRA ‘93, the federal gov-
ernment has required all states to implement estate
recovery actions against the estates of individuals who
were 55 years of age or older when Medicaid assis-
tance was received.1 Thus where the estate planner’s
client is a Medicaid recipient, one of the primary goals
is to minimize the extent of reimbursement of Medic-
aid benefits which may eventually be recoverable
from the client’s estate or the estate of a legally
responsible relative of such a recipient.2

In general, Medicaid benefits paid out before a
recipient turns 55 cannot be recovered,3 and the law
only permits recovery of benefits paid within ten
years of the individual’s death.4 Thus, if a person
begins receiving Medicaid at age 55 and continues to
receive benefits until death at age 80, then the Depart-
ment of Social Services would be limited to recovering
the benefits paid during the recipient’s last ten years
of life—in this case from the time the recipient
attained age 70, which is exactly ten years prior to the
recipient’s death at age 80. 

Medicaid benefits which were correctly paid cannot
be recovered during the life of the Medicaid recipient;
rather, they may only be recovered from the recipi-
ent’s estate after death.5 Further, correctly paid Medic-
aid benefits may not be recovered from the estate of
the recipient until after the death of the surviving
spouse, if any, and only when there is no surviving
child who is under 21, blind or totally disabled.6 In
contrast, the Department of Social Services is entitled
to recover all incorrectly paid benefits and may do so
during the life of the recipient, upon proper notice to
the recipient, regardless of whether the recipient was
over 55 years of age at the time benefits were received
or the status of other family members.7

I. Recoveries from the Estate of the
Medicaid Recipient

Only the probate estate of the Medicaid recipient
is subject to a Department of Social Services Medicaid
lien in the state of New York.8 (Note that under feder-
al law states may now elect to expand the definition
of “estate” for recovery purposes.)

However, federal law mandates the waiver of
recovery where recovery would result in undue hard-
ship.9 This exception is applied in the following cir-
cumstances:

• Sole income producing asset

• Homestead of modest value

• Other compelling circumstances.

Under § 1802 of NY Surrogate’s Court Procedure
Act, an executor or administrator will be relieved of
personal liability on a claim which is not filed within
seven months of appointment, if the fiduciary acts in
good faith when distributing estate assets. The expira-
tion of the seven-month creditor’s period does not,
however, invalidate a claim by the Department of
Social Services for recovery of Medicaid benefits paid;
it merely releases the fiduciary from personal liability
if acting in good faith.

Medicaid Liens
As noted above, Medicaid liens are unenforceable

against the following classes of individuals: 

• Surviving spouse

• Blind child

• Minor child

• Disabled child.10

The disabled child exception is applicable even
where the child is not financially dependent. Liens on
real property are also unenforceable against a child
who lived in the home of a recipient and served as the
Medicaid recipient’s caregiver for at least two years
prior to institutionalization.11

In general the home is considered an exempt
asset. However, the home may become an available
asset where the Medicaid recipient becomes institu-
tionalized.12 A Medicaid lien may not attach to real
property if any of the following classes of people
reside in the home: 

• Spouse

• Minor child

• Disabled or blind child

• Sibling with equity interest who has resided
there at least one year.13

As long as a home maintains its exempt status, the
Department of Social Services will not be able to recov-
er anything from the proceeds of its sale during the
recipient’s lifetime. Only benefits paid after the home
loses its exempt status can be recovered upon sale.
However, once the home is sold the proceeds will be
treated as an available resource, and the recipient will
become ineligible for benefits until the proceeds are
spent down and or transferred and the appropriate
penalty period has expired. Of course, the down side
to holding onto the residence in the sole name of the
recipient until death is that upon death the house
would become a probate asset subject to Medicaid lien.
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Irrevocable Trusts: Should the Department of
Social Services be permitted to recover from assets
transferred to an irrevocable trust by a Medicaid
recipient? No. In the absence of a showing of fraud or
collusion, the Department of Social Services should
not be able to recover from the assets of an irrevocable
trust established by the medicaid recipient, provided
that the appropriate penalty period had expired prior
to application for benefits and provided that the
trustee had no power to make distributions of trust
principal to the grantor/Medicaid recipient. Further,
the fact that the grantor retained a limited or special
power to appoint the trust principal to a certain class
of persons, other than the grantor, the grantor's estate
or the creditors of the grantor's estate, should not
result in a different outcome. Nor should the fact that
even an irrevocable trust can be revoked upon consent
of all of the beneficiaries under NY EPTL § 7-1.9.14

II. Recoveries from the Estate of the
Community Spouse15

Disclaimer: Under New York law any person may
disclaim or renounce an inheritance within nine
months of a decedent’s death.16 The disclaimed prop-
erty will be deemed to pass as if the disclaiming party
had predeceased the decedent. For this reason, dis-
claimers are sometimes used in connection with Med-
icaid planning. However, the use of a disclaimer is
considered a transfer for Medicaid eligibility purpos-
es.17 The disclaiming party creates a penalty period
the duration of which is dependent upon the value of
the disclaimed property. The Department of Social
Services has argued that the penalty period created as
a result of a disclaimer begins to run when the dis-
claimer is made, rather than from the date of death.

The Elective Share: Under New York law a
spouse cannot be disinherited involuntarily. If a
spouse is disinherited, the spouse may claim a right of
election against the estate, which would entitle the
claimant to approximately one-third of the net estate
(after certain adjustments).18 The failure to claim the
elective share may create a period of ineligibility for
the surviving spouse who fails to make the election. In
fact, in New York State the Department of Social Ser-
vices has successfully argued that the guardian of an
incapacitated Medicaid recipient is deemed to make a
right of election claim on behalf of the ward.19 The
result might be even worse, though, if the recipient
does not make a timely election, and the recipient is
deemed to make a transfer as a result of the forfeited
election. At least if the right of election is exercised
voluntarily, the recipient can in turn transfer out a
portion of the elective share property, perhaps as
much as one-half, while using the balance of the elec-
tive share funds to private pay during the resulting
period of Medicaid ineligibility.

As is the case with many other statutory rights,
the potential beneficiary of the elective share may
enter into an agreement to waive his or her statutory
right of election. However, a waiver of the elective
share by a prenuptial or postnuptial agreement is not
always effective for Medicaid eligibility purposes.20

The waivers that are most likely to succeed are
waivers that were not executed to obtain Medicaid eli-
gibility and for which consideration was received by
the waiving party. Even a failed waiver may be prefer-
able to a disclaimer, since the penalty period for a
waiver of elective share rights which is found to be a
deemed transfer by the Department of Social Services
is measured from the date of death of the community
spouse, as opposed to the period for a disclaimer
which will not run until the disclaimer is made, which
can be up to nine months after the date of death.

When are assets of a deceased community spouse
considered available to an institutionalized spouse
who exercises or is compelled to exercise the elective
share right? It has been held that the Department of
Social Services should only consider “available”
income and resources when determining eligibility for
Medicaid benefits21, and that the date the election is
made should be the date the resources are considered
available. “Available resources” are defined as all
resources in control of the applicant.22 Assets in con-
trol of an executor or administrator should not be con-
sidered available until the estate assets are marshaled,
evaluated and administered.

The Community Spouse’s Implied Contract
Recovery from the estate of a community spouse

who elected to refuse to provide financial support to a
Medicaid recipient may be available during the life-
time of the recipient spouse, but only if the communi-
ty spouse had sufficient means to pay at the time the
services were provided.23 The burden of proving that
the community spouse had sufficient means to pay at
the time benefits were paid is on the Department of
Social Services.24

If a community spouse is found to have excess
resources, and if the community spouse refuses to
contribute to the support of the institutionalized
spouse, then the DSS may successfully argue that an
implied contract exists between the county and the
refusing community spouse.25 Excess resources are
defined as non-exempt assets in excess of the commu-
nity spouse resource allowance (CSRA), which is cur-
rently $74,820. However, it is important to note that
the CSRA is not fixed in stone. A community spouse
whose income is below the minimum monthly main-
tenance needs allowance may request a fair hearing
for the purpose of obtaining an increased CSRA.26 If
an implied contract is found to exist and the commu-
nity spouse dies with excess resources, then the court
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may hold that Medicaid benefits paid out on behalf of
the institutionalized spouse may be recovered from
the estate of the community spouse.

As previously noted, recovery is available against
the estate of the Medicaid recipient only to the extent
of probate assets. It is unclear whether or not the same
rule would apply to the estate of the community
spouse. However, past experience indicates that the
Department of Social Services is likely to take the
position that it may recover against both the probate
and non-probate assets of a community spouse
against whom it has an implied contract. 

In order to recover against non-probate assets, the
Department of Social Services would have to find
some legal ground to support its position, most likely
that the community spouse made a fraudulent con-
veyance to the detriment of Department of Social Ser-
vices as a known creditor. This argument has been
successfully used by the Department of Social Services
against the estate of the Medicaid recipient.27 It is not,
however, clear whether or not this theory could be
successfully applied against the estate of the commu-
nity spouse. Such an application would appear to run
contrary to the Social Services Law, which indicates
that transfers by the applicant spouse after Medicaid
eligibility has been determined will have no impact on
the Medicaid eligibility of the beneficiary spouse.28 If
the Department of Social Services is successful in con-
nection with the claim for implied contract against the
community spouse, pre-decision interest may be
allowed.29

In summary, if equipped with a proper estate plan
and a clear understanding of certain postmortem
planning techniques, such as disclaimers and the right
of election, the impact of the federally mandated
recovery from the estates of Medicaid recipients and
their spouses can be minimized.

Endnotes
1. 42 U.S.C. § 1396 P(b)(1).

2. A statement of New York State policy relating to Medicaid
liens and recoveries is set forth at Administrative Directive 02

OMM/ADM-3, Medicaid Liens and Recoveries, New York
State Department of Health (April 17, 2002).

3. N.Y. Social Services Law § 369(2)(b)(i)B (hereinafter “SSL”).

4. SSL § 104.

5. 18 N.Y.C.R.R. § 360-7.11(a).

6. SSL § 369(2)(b)(ii).

7. 18 N.Y.C.R.R. § 348.4, 352.31(d)(5).

8. 42 U.S.C.A. § 1396 P(b)(4)(B) and SSL § 369(b).

9. 42 U.S.C. § 1396p(b)(3).

10. SSL § 369(2)(b)(ii).

11. SSL § 369(2)(a)(ii). See also In Re Estate of Samuelson, 110 A.D.2d
187 and Estate of Burstein, 611 N.Y.S.2d 739 (disabled child
exception applicable even where there is no financial depend-
ence).

12. SSL § 369(2)(a)(ii).

13. Id.

14. Spetz v. New York State Dep’t of Health, 190 Misc. 2d 297 (Sup.
Ct., Chautauqua Co. 2002); Versow v. Sutkowy, 209 F.R.S. 309
(N.D.N.Y. 2002).

15. The “community spouse” is defined as the spouse of the Med-
icaid recipient. SSL § 366-c.

16. EPTL 2-1.11.

17. Molloy v. Bane, 214 A.D.2d 171 (2d Dep’t 1995).

18. EPTL 5-1.1A.

19. In re Mattei, 169 Misc. 2d 989 (1996).

20. Dionisio v. Westchester County DSS, 665 N.Y.S.2d 904 (A.D., 2d
Dep’t 1997).

21. In Re Estate of Little, 256 A.D.2d 1152 (1998).

22. 18 N.Y.C.R.R. § 360-2.3(c)(1).

23. In re Estate of Craig, 82 N.Y.2d 388 (1993).

24. In re Dabney, 104 A.D.2d 678 (3d Dep’t 1984); In re Craig, 82
N.Y.2d 388 (1993).

25. See Commissioners of the Department of Social Services City of NY
v. Fishman, 280 A.D.2d 296, 2001; Commissioner of the Depart-
ment of Social Services v. Spellman, 243 A.D.2d 45, 1998, and SSL
§ 366(3)(a).

26. SSL § 366-C(8)(c) and 18 N.Y.C.R.R. § 360-4.10(c)(7).

27. Bandas v. Emperior, 122 Misc. 2d 192 (Sup. Ct., Cayuga Co.
1983).

28. SSL § 366-C(5)(c).

29. In re Klink, CA 00-02504.

Philip A. Di Giorgio is an associate in the
Albany law firm of Pierro & Associates, LLC.
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At Right:
Conference Chair Joshua S. Rubenstein speaks at the
Second Annual Sophisticated Trusts and Estates Law
Institute held on Thursday, November 4 and Friday,
November 5 at the Grand Hyatt New York.
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JOINT ACCOUNTS
Post-death Deposits of Earning Are Not Gifts

Decedent died intestate in the attack on the World
Trade Center on September 11, 2001. At the time of his
death he maintained three joint bank accounts at a
branch bank in the World Trade Center complex in the
names of himself and his fiancee. Three days after
decedent’s death his employer made deposits to two
of the accounts. In an action by the personal represen-
tative to recover the accounts for the estate, the Surro-
gate held, first, that the accounts were true joint
accounts. Although the original signature cards were
destroyed on September 11, 2001, testimony by bank
employees that all joint accounts opened at the time
the subject accounts were opened contained language
of survivorship was sufficient to establish the right of
survivorship, citing In re Butta, 3 A.D.3d 347, 770
N.Y.S.2d 343 (1st Dept. 2004). Second, the post-death
deposits did not belong to the surviving depositor
because decedent retained the right to alter the direct
deposit arrangement during his life and thus he did
not make an irrevocable gift of his future earnings. In
re Jelnek, 3 Misc. 3d 725, 777 N.Y.S.2d 871 (Sur. Ct.,
Queens Co. 2004).

SLAYERS
Wrongdoer Has Life Estate in Tenancy by the
Entirety

Husband killed his wife. Among their assets was
the marital home held in tenancy by the entirety. Hus-
band conveyed a mortgage on the property to his
defense counsel, in payment for their legal services. In
an action by the administrator of wife’s estate to inval-
idate the mortgage the Supreme Court, Chenango
County, denied the estate’s motion for summary judg-
ment. Because the parties to a tenancy by the entirety
have life estates subject to the right of survivorship,
husband has a vested property interest. Civil Rights
Law § 79-b prohibits forfeiture of this vested interest
(citing In re Covert, 97 N.Y.2d 68, 735 N.Y.S.2d 879, 761
N.E.2d 571 (2001)). Therefore, at the time of the con-
veyance of the mortgage, husband possessed the com-
muted value of a life estate in one-half the property.

Cardozo v. Wlaksiuk, 3 Misc. 3d 1060, 777 N.Y.S.2d 615
(Sup. Ct., Chenango Co. 2004).

TRUSTS
Court Approval Not Required for Taking
Commissions

Infant’s mother and a bank were appointed co-
trustees of a supplemental needs trust created for
infant from the proceeds of the settlement of a medical
malpractice action. The trust provided that the bank
was to receive commissions in accord with its com-
pensation schedule in effect at the time compensation
is paid, that the mother and any successor individual
trustee was not to receive compensation, and granted
the trustees powers that could be exercised without
court approval pursuant to EPTL 11-1.1. The trustees
submitted their first required annual accounting, and
the Supreme Court disallowed more than 90% of the
commissions that had been paid, required that no
future commissions be paid without prior court
approval, and ordered that all legal fees paid to the
trustees’ counsel be returned to the trust and that no
future fees be paid without prior approval. 

On appeal, the Appellate Division reversed the
Supreme Court. The trust provisions are consistent
with SCPA 2312, which validates payment of commis-
sions in specified rates or amounts and has no provi-
sion for prior court approval. The corporate trustee is
entitled to pay itself its commissions, subject to review
by the court, and prior approval cannot be required.
Similarly, EPTL 11-1.11 sanctions payment of reason-
able legal fees without court approval. Because the
legal fees were at least in part related to the bank’s
efforts to resign, a hearing is necessary to determine
whether the bank is free of negligence, overreaching
or any other impropriety and therefore entitled to be
reimbursed for fees attributable to the attempt to
resign. In re Hawwa A., 9 A.D.3d 362, 779 N.Y.S.2d 578
(2d Dep’t 2004).

Supplemental Needs Trust May Be Funded with
Social Security Disability Payments

New York law limits the amount of income a
recipient of Medicaid can retain, with the excess being
used to pay for services (Social Services Law §

RECENT
NEW YORK STATE

DECISIONS
Ira Mark Bloom and William P. LaPiana
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366(2)(a)(7)). New York law also allows the establish-
ment of a supplemental needs trust for a person under
the age of 65 with that person’s own assets so long as
the trust provides for reimbursement to the state from
trust assets remaining at the beneficiary’s death (Social
Services Law § 366(2)(b)(2)(iii)). These provisions con-
form to federal law (42 USC 1396p(d)(4)(A)). The
guardian of a mentally retarded person under age 65
commenced a proceeding to establish a supplemental
needs trust for her ward to be funded with his Social
Security disability payments. The Surrogate found
that the establishment of a supplemental needs trust
with SSD payments conforms with the law. The court
granted the application, subject to minor revisions of
the trust, including a provision that the state of New
York be the first payee of any remaining trust funds
on the death of the beneficiary. In re Kennedy, 3 Misc.
3d 907, 779 N.Y.S.2d 346 (Sur. Ct., Nassau Co. 2004).

WILLS
Disposition of More than Elective Share Does Not
Indicate Undue Influence

Decedent and his second spouse entered into a
prenuptial agreement in which they renounced their
elective shares and agreed to accept whatever disposi-
tion was made in the parties’ wills. Decedent’s son by
his first marriage objected to admission of decedent’s
will. The Appellate Division upheld dismissal of the
objections, noting, among other reasons, that the fact
that decedent’s will gave the surviving spouse more
than the elective share did not, without more, raise an
implication of undue influence. In re Fairbairn, 9
A.D.3d 579, 780 N.Y.S.2d 40 (3d Dep’t 2004).

Substantial Compliance Is Sufficient for Publication
Requirement; No Evidence of Insane Delusion

Like previous wills, decedent’s last will made no
provision for his only child and for certain grandchil-
dren, but unlike those wills also disinherited all his
other grandchildren save one to whom he gave his
entire estate. One of the disinherited grandchildren
raised objections, asserting that the will was improper-
ly executed and that decedent suffered from an insane
delusion. The Appellate Division upheld admission of
the will to probate, relying on the presumption of due
execution based on attorney supervision and a self-
proving affidavit. The court rejected the argument that
the execution ceremony failed to comply with the
publication requirement, finding that the testimony of
the witnesses and the supervising attorney indicated
substantial compliance. In addition, evidence that the
relationship between decedent and the disinherited
grandchildren had changed before the will was exe-
cuted was sufficient to sustain the decedent’s belief
that his grandchildren did not care about him, and
thus objectant failed to meet the burden of proving
decedent suffered from an insane delusion. In re Pilon,
9 A.D.3d 771, 780 N.Y.S.2d 810 (3d Dep’t 2004).

Limited letters Will Not Issue Where Probate
Proceeding Is Pending 

Decedent’s will contained an in terrorem clause,
the violation of which would result in forfeiture of a
beneficiary’s interest and any interests of his issue.
Decedent was survived by his widow and two sons by
a previous marriage. One son filed objections to pro-
bate and also applied for limited letters under SCPA
702, to allow him to begin discovery proceedings
against widow who had offered the will for probate.
The court discussed the history of SCPA 702 and noted
that cases applying the section involve some “impend-
ing harm threatened by the action or inaction of a
fiduciary.” In this case there is no showing of any
harm that would result from delaying discovery until
the probate is complete and disposition of the dece-
dent’s estate established. In addition, to grant limited
letters in this instance would allow the petitioner to
collect ammunition with which to challenge the will or
to bring pressure for a settlement while avoiding the
in terrorem clause. SCPA 702 was not intended to be
used in such circumstances and the application was
denied without prejudice to renewal on completion of
the probate proceeding. In re Stoller, 4 Misc. 3d 538,
780 N.Y.S.2d 861 (Sur Ct., New York Co. 2004).

WRONGFUL DEATH
Damages May Be Had for Lost Tax Benefits

In a wrongful death action, the executor sought
damages for the loss of tax benefits. New York case
law holds that a plaintiff in a wrongful death action
cannot recover for loss of a future tax advantage, the
existence of such advantages being too speculative.
(Farrar v. Brooklyn Union Gas, 73 N.Y.2d 802, 537
N.Y.S.2d 26, 533 N.E.2d 1055 (1988)); Johnson v. Man-
hattan & Bronx Surface Transit Operating Auth., 71
N.Y.2d 198, 524 N.Y.S.2d 415, 519 N.E.2d 326 (1988)).
The court held that such a recovery was possible
where decedent died eight months before the termina-
tion of her QPRT because the tax advantage is not
speculative or subject to change. Recovery is meas-
ured by the increase in estate taxes due to the inclu-
sion of the personal residence in the gross estate. The
court dismissed, however, claims based on the prema-
ture end of decedent’s lifetime giving program and
the existence of IRD, the tax effects being too specula-
tive. Del Broccolo v. Torres, 4 Misc. 3d 510, 780 N.Y.S.2d
857 (Sup. Ct., Nassau Co. 2004).

Ira Mark Bloom is Justice David Josiah Brewer
Distinguished Professor of Law, Albany Law School.
William P. LaPiana is Rita and Joseph Solomon Pro-
fessor of Wills, Trusts and Estates, New York Law
School.

Professors Bloom and LaPiana are the current
authors of Bloom and Klipstein, Drafting New York
Wills (Matthew Bender) (Bloom as principal author,
LaPiana as contributing author). 
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Attorney’s Fees
In a contested accounting proceeding, the parties

settled their differences pursuant to a stipulation
which provided, inter alia, that the objectant would
make application to the court requesting that his
legal fees be paid by the trustee of the subject trust.

Thereafter, the objectant made application for
payment of his fees, which application was opposed
by the trustee. 

In denying the application, the court opined that
generally a party is not entitled to recover attorney’s
fees from an opposing party, as the same are consid-
ered incidents of litigation. In cases where a contes-
tant’s legal fees are chargeable against an estate, the
court has determined that the services rendered ben-
efitted the estate as a whole, not merely the contest-
ant. To prevail, the contestant must establish by clear
and convincing evidence that the estate was benefit-
ed, and that an estate fund exists from which the
court may direct payment. 

Based upon the foregoing, the court found that
only the objectant benefitted from the litigation and
that the estate had not been enlarged in any way as a
result.

In re Olson Revocable Trust, N.Y.L.J., August 3,
2004, p. 24 (Sur. Ct., Suffolk Co.).

Compulsory Accounting
In In re Estate of Bassen, the court was confronted

with a motion to dismiss a compulsory accounting
proceeding instituted by the decedent’s grandson.

The decedent died, testate, survived by two
daughters. Pursuant to the pertinent provisions of
her Will, she provided for a number of legacies to
named individuals, and devised and bequeathed the
residue of her estate in equal shares to her surviving
children. In addition, the decedent’s will exercised a
power of appointment granted to her under the Will
of her predeceased husband. Specifically, pursuant to
the terms of her husband’s Will, the decedent
received an income interest in trust, with a power to
appoint the remainder upon her death. The decedent

did so by appointing 1/7 of the trust remainder to
the petitioner, and the remaining shares to other per-
sons. 

The petitioner sought a compulsory accounting
of the decedent’s estate based upon this interest as an
appointee of the trust remainder under the Will of
the decedent’s husband.

The estate fiduciary moved to dismiss the peti-
tion, claiming that the petitioner lacked standing to
institute the proceeding. In support of his position,
the executor maintained that the petitioner was not a
current or contingent beneficiary of the decedent’s
estate as he was neither a distributee nor a legatee or
devisee under her Will. The petitioner responded by
claiming that he was a person named in the Will of
the decedent and was the decedent’s grandson, and
thus, a “person interested” as defined by the provi-
sions of SCPA sections 103(39) and 2205.

The court disagreed with the petitioner, holding
that he was neither a distributee of the decedent nor
a beneficiary of the decedent’s estate. Specifically, in
this latter regard, the court stated that the petition-
er’s interest as an appointee of the power of appoint-
ment granted to the decedent by the Will of her late
husband did not make him a beneficiary of the dece-
dent’s estate but rather the estate of her predeceased
spouse. Accordingly, inasmuch as the petitioner did
not have the requisite interest in the estate of the
deceased as defined by the provisions of SCPA 2205,
the court held that he lacked standing to compel the
fiduciary to account.

Furthermore, citing the decision by the Appellate
Division, Second Department in In re Lupoli, 275
A.D.2d 780, the court held that the petitioner lacked
standing on the grounds that he did not fall within
the category of persons entitled to citation pursuant
to SCPA 2210.

Finally, the court rejected the petitioner’s request
to compel an accounting on its own motion, finding
that the record failed to demonstrate any basis for
such relief.

CASE NOTES—
RECENT NEW YORK STATE SURROGATE’S AND

SUPREME COURT DECISIONS

Ilene Sherwyn Cooper



34 NYSBA Trusts and Estates Law Section Newsletter |  Winter 2004  | Vol. 37 | No. 4

In re Estate of Bassen, File No. 3179/2002, May 28,
2004 (Sur. Ct., Westchester Co., Surr. Anthony A.
Scarpino, Jr.).

Construction Proceeding
In In re Estate of Harris, the court was confronted

with the question as to the proper disposition of the
residue of the decedent’s estate.

The record reflected that the decedent’s estate
was entitled to funds derived from the principal of a
trust created under the Will of a predeceased dece-
dent. These funds did not become a part of the dece-
dent’s estate, and thus, subject to the provisions of
her Will, until approximately ten years after the dece-
dent’s death in 1991, i.e., the year 2001. 

The decedent’s Will directed that the residue of
her estate be paid to a specified not-for-profit corpo-
ration that her executor was to establish. Although
the said corporation was initially established, it was
dissolved four years later, in or about 1995. Upon its
dissolution, its assets passed to another corporation,
a Catholic Diocese.

The distributees of the decedent argued that the
residuary disposition of her estate failed because the
specified not-for-profit corporation was dissolved
prior to the vesting of the funds from the subject
trust. They thus maintained that the funds passed to
them as a lapsed legacy. The Diocese argued that as a
successor to the since-dissolved corporation, it was
entitled to the funds. In support of its position, the
Diocese referred to the Not-for-Profit Corporation
Law § 1005(a)(3)(A).

Based upon the provisions of the statute, the
court held in favor of the Diocese, and directed that
the funds of the subject trust pass to that corporation.
In reaching such result, the court noted the general
validity of the anti-lapse statutes, and the absence of
any circumstances which would overcome the strong
constructional preference to avoid intestacy. 

In re Estate of Harris, N.Y.L.J., August 17, 2004, p.
26 (Sur. Ct., N.Y. Co.).

Constructive Trust
Plaintiff commenced suit against the defendant,

with whom he had had a romantic relationship, to
impose a constructive trust on property which he
had transferred to defendant, and to restrain the
defendant from transferring, encumbering or other-
wise disposing of the property. Plaintiff had trans-
ferred title to the property to the defendant approxi-
mately one year after beginning his relationship with
her. Shortly thereafter, the relationship terminated.

In support of his cause of action, plaintiff assert-
ed that he had transferred the property to the defen-
dant with the understanding that because they were
romantically involved and committed to each other,
and because he was clinically depressed at the time,
he could trust her to manage his finances and busi-
ness dealings. Specifically, as to the subject property,
defendant claimed that it was expressly understood,
at the time of the transfer, that he would continue to
hold nominal title to the property in constructive
trust and that the defendant would convey her inter-
est in the property to him upon his request. Plaintiff
alleged that when the defendant refused to comply
with his request for reconveyance of the property, or
to turn over to him the rent being derived from the
property, he commenced suit.

In support of her motion to dismiss the com-
plaint, defendant maintained, in pertinent part, that
she had sold the property to a good-faith buyer, and,
as such, she no longer held title to the property upon
which a constructive trust was sought. Therefore,
according to the defendant, the court was without
power to impose a constructive trust.

The court found the defendant’s argument to be
without merit. The court opined that a trust will fol-
low property through all changes in its shape and
form so long as the property or its proceeds are capa-
ble of identification. “Where a trustee in breach of
trust disposes of trust property and receives other
property in exchange, the beneficiaries can charge
him as a constructive trustee of this property or at
their option can enforce an equitable lien upon it to
secure their claim against the trustee for damage for
breach of trust.” 5 Scott on Trusts § 508, at 555. More-
over, the court held that even where the specific pro-
ceeds cannot be traced, the plaintiff was not without
a remedy, inasmuch as a personal judgment could be
enforced against the wrongdoer.

Accordingly, the court denied the defendant’s
motion to dismiss the complaint for constructive
trust. 

Additionally, the court denied the plaintiff’s
motion to amend his complaint to allege fraud and
conversion, finding that the cause of action for fraud
was time-barred, and that a cause of action for con-
version will not lie where the subject matter is real
property.

Kupferman v. Scott, N.Y.L.J., July 28, 2004, p. 23
(Sup. Ct., Suffolk Co., Justice Arthur Pitts).

Letters of Administration
In a proceeding for letters of administration, a

petition and cross-petition were filed by the dece-



NYSBA Trusts and Estates Law Section Newsletter |  Winter 2004  | Vol. 37 | No. 4 35

dent’s two daughters, each of whom claimed that
they were the person most eligible to serve. The
record revealed that the decedent died survived by
five children, three of whom renounced their
appointment and supported the application of the
cross-petitioner to be appointed administrator, or in
lieu thereof, the Public Administrator. The sole asset
of the decedent in the United States was a home in
Scarsdale, New York.

The court denied the request for the appointment
of the Public Administrator, finding that the petition-
er and cross-petitioner had statutory priority, and
that the appointment of the Public Administrator
would constitute an unnecessary expense to the
estate.

Further, the court held that when hostility makes
two petitioners in the same class of priority unable to
agree as to the estate’s administration, the Surrogate
may choose one of them, with preference being given
to the person with the largest share in the estate, or if
the shares are equal, to the one preferred by the
majority of the distributees.

Accordingly, on the basis of the foregoing, the
court appointed the cross-petitioner on the grounds
that her appointment was supported by her three
brothers, she was a New York resident, and she had
assisted in the settlement of the decedent’s foreign
estate assets.

In re Estate of Pi-Eng Liu Wu, N.Y.L.J., p. 31 (Sur.
Ct., Westchester Co.).

Preliminary Letters Testamentary
In a contested probate proceeding, the objectants

opposed the issuance of preliminary letters testamen-
tary to the petitioner, the named executor in the
instrument. The objections to the issuance of prelimi-
nary letters was based upon claims that the pro-
pounded will was the product of undue influence,
that there was long-standing friction between the
objectants and the petitioner, and on allegations that
the petitioner was dishonest in money matters. Addi-
tionally, one of the objectants, who resided in the
decedent’s home and continued to do so after her
death, expressed concern that the petitioner, who
was the specific devisee of the property under the
Will, would seek to evict her from the premises. 

In addressing the issues raised by the applica-
tion, the court opined that the removal and/or nulli-
fication of a testator’s selection of a named fiduciary
should be exercised sparingly, and only upon a clear
showing of serious misconduct. Hence, in the
absence of a strong showing that the assets of the
estate will be endangered by the appointment of the
named fiduciary as preliminary executor, courts are

reluctant to allow opposition to such appointment.
“Only where fraud or undue influence rise to the
level of dishonesty which constitutes a grounds for
disqualification under SCPA 707 will the court deny
preliminary letters to the executor selected by the
decedent [citation omitted].” 

Based upon the foregoing, the court held that the
opposing papers failed to provide the requisite basis
for denying the petitioner’s application. Neverthe-
less, in order to protect the interests of the decedent’s
children who were residing in the decedent’s realty,
the court restricted the preliminary letters to be
issued in order to prohibit the fiduciary from trans-
ferring, encumbering or commencing an eviction
proceeding against any one of the decedent’s chil-
dren without application.

In re Estate of Williams, N.Y.L.J., August 17, 2004,
p. 26 (Sur. Ct., Bronx Co.).

Vacate Default
The former trustee of an inter vivos trust estab-

lished by the decedent moved to vacate a default
judgment which directed that he and his former
attorney jointly and severally refund excessive attor-
neys fees. The fiduciary had previously been re-
moved by Order of the court based upon his improvi-
dent management of the trust in his care, including
the payment of large fees to his former counsel. The
court noted that the fiduciary had arbitrarily capped
fees at $300,000, and that, in fact, the fees paid to for-
mer counsel exceeded $448,000. The size of the trust
in issue was approximately $3.5 million.

The record reflected that a proceeding in relation
to the fees charged to the estate had been instituted
by the fiduciary’s sister, who was an estate benefici-
ary, and that the fiduciary had received notice from
the court of its decision directing his former counsel
to attend a hearing or file an affidavit of legal servic-
es in support of the sums paid. Thereafter, former
counsel filed an affidavit of legal services with the
court, in lieu of a hearing, and the court rendered a
decision, based thereon, fixing counsel fees in the
sum of $20,000, and directing that counsel and the
fiduciary jointly and severally be responsible for
refunding the sum of $428,475.63 to the estate. In the
interim, the fiduciary was removed as trustee, and a
proceeding was instituted for the appointment of a
successor.

In his motion to be relieved of his default in con-
nection with the proceeding to fix fees, the court
opined that the burden is upon the moving party to
show reasonable cause for the default but also to
demonstrate that he has a meritorious defense by
submitting an affidavit of merit by someone with
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personal knowledge of the facts. To this extent, the
court found it significant that the former fiduciary
failed to submit his own affidavit in support of the
motion, but instead relied on an affidavit by his new
counsel. Moreover, although counsel indicated that
the former fiduciary had never received notice from
his prior counsel as to the status of the fee applica-
tion, he failed to refute the claims by opposing coun-
sel that counsel had provided such notice to him.

Further, the court noted that the former fiduciary
had retained counsel to represent him in proceedings
before the court long before the actual decision of the
court fixing fees, and yet, at no time did the former
fiduciary through his new counsel seek to participate
in the fee proceedings. Indeed, the former fiduciary
did not seek to vacate his default until proceedings
had been instituted in the Supreme Court, approxi-
mately one year after the order and judgment reduc-
ing fees had been entered, to enforce the judgment
against funds that had been restrained. The court
held that the fiduciary’s delay in acting until such
time could not be considered an excusable default.

Moreover, the court rejected the fiduciary’s
claims that he had relied upon the advice of counsel
respecting the propriety of the legal fees charged to
the estate. A fiduciary may not escape liability on the
grounds that he was guided by the advice of an
attorney. In the administration of an estate, a fiduci-
ary is required to employ diligence and prudence,
and cannot be excused in the discharge of these
duties based upon the fiduciary’s reliance upon
counsel.

Accordingly, having been removed for his failure
to properly manage the estate, most particularly
insofar as the payment of legal fees was concerned,
the court concluded that the former fiduciary could
not be excused from liability for the loss suffered by
the trust estate. 

In re Estate of Shapiro, N.Y.L.J., August 4, 2004, p.
27 (Sur. Ct., Nassau Co., Surr. John Riordan).

Ilene Sherwyn Cooper, Partner, Farrell Fritz,
P.C., Uniondale, New York.

SAVANNAH TOURNAMENT RESULTS

Golf Tennis

First Place Foursome: Doubles Winners:

Larry Murphy Lawrence P. Murphy
Mike Feigenbaum Joyce A. Heilbronner
Ron Finkelstein
Robert Jadd

Second Place Foursome: Doubles Runners-Up:

Tim Thornton Carl T. Baker
Peter Klausner Sharon Hummers
Rich Miller
Murray Stolz
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