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Buoyed by the great
success in all respects of
our Fall meeting in Santa
Fe, both programmatical-
ly and socially, we are
heading down the home
stretch towards this
year’s Annual Meeting,
which will be held at the
New York Marriott Mar-
quis on Wednesday, Janu-
ary 24, 2001. The focus of
the program, which will
be chaired by S. Jeanne Hall, will be the burgeoning
controversies surrounding living wills, health care
proxies and corporeal rights after death (such as con-
trol over burial, anatomical gifts, posthumous procre-
ation and exhumation). Cocktails and lunch will
commence at noon, and our luncheon speaker will be
New York State Assemblywoman Ann-Margaret Car-

rozza. I hope that as many of you as possible will be
able to attend both the program and the luncheon.

We commence the year 2001 with an ambitious
legislative agenda. We have 12 pieces of affirmative
legislation, including bills to permit exhumation for
paternity testing, to conform EPTL 10-6.6 to the new
federal GST regulations, to index for inflation the
threshold for making annual gifts under statutory
short form powers of attorney, to conform more
closely the state renunciation statute to the federal
disclaimer statute, to repeal the fiduciary exception
to the attorney-client privilege, to unify the various
professional privileges, to modernize and make more
equitable executors’ and trustees’ commissions, to
extend the benefits of the afterborn child statute to
non-marital children, and to make corrections to the
reporting requirements for private foundations. In
addition, we will be working with the New York
State Bankers Association on its legislative agenda,
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the primary focus of which is dynasty trusts, asset
protection trusts, partial repeal of the fiduciary
income tax and exoneration of fiduciaries from state
environmental liability. We will also be working with
both (i) the EPTL/SCPA Advisory Committee on its
legislative agenda, the primary focus of which is
principal and income reform, trust legislation and
the reformation of wills to correct mistakes, and (ii)
the Surrogate’s Court Advisory Committee of the
Office of Court Administration on its legislative
agenda (including amendments to SCPA 709, 1411(3),
1726 and 1813, EPTL 2-1.11, 10-10.1 and 10-10.7, and
Domestic Relations Law § 73). 

In an effort better to address the large volume of
pending legislation in this area, Speaker Silver has
appointed an Assembly EPTL Legislative Commis-
sion, headed by Assemblywoman Ann-Margaret Car-
rozza. We have met with Assemblywoman Carrozza,
and we will be working closely with her Commission
throughout the coming year in order to advance our
legislative efforts.

We are also working with the Commission on
Fiduciary Appointments, which was created by Chief
Judge Kaye and is chaired by Sheila Birnbaum, in an
effort to improve the existing system for the appoint-
ment of fiduciaries by judges, including in particular
the appointment of guardians ad litem. 

I cannot thank enough the hardworking chairs
and members of our 17 substantive committees. They
have worked tirelessly to address issues of concern
to our Bar, and we are all in their debt for their fine
efforts. On a personal note, my service as Chair of
this Section has been one of the high points of my
career to date. Since the outset of my assumption of
the leadership of this dynamic Section last January, I
have thoroughly enjoyed the varied and manifold
challenges of the post of Chair. It is nevertheless with
gratitude and optimism that I pass the baton to
Stephen Newman, whom I know we will all support
in his efforts to take our Section to new levels of
achievement. It has been a privilege to serve as your
Chair.

Joshua S. Rubenstein

2 NYSBA Trusts and Estates Law Section Newsletter |  Winter 2000  | Vol. 33 | No. 4

2001 New York State Bar Association

AANNUALNNUAL MMEETINGEETING

January 23-27, 2001
New York Marriott Marquis

Trusts and Estates Law Section Meeting
Wednesday, January 24, 2001



Editor’s Message

This issue illustrates
the varied nature of prac-
tices of our colleagues,
who contributed articles
for this issue. Gary Freid-
man, who is an estate liti-
gator, writes about vari-
ous options available in
representing beneficiaries
and claimants under
SCPA 2102. Various mem-
bers of the Private Bank-
ing Practice Group of the
law firm of Baker and McKenzie have presented an
insightful explanation of the finalization of regula-
tions and issuance of temporary and proposed regu-
lations with regard to transfers to foreign trusts.
Eileen Caulfield Schwab has written on the issues to
consider when planning an estate of a client with
business interests. Anthony Enea presents a primer
on elder law for estate planners. These are just some
of the articles that appear within. I am most grateful
to all the authors for taking the time to write for the
Newsletter.

It is not too early to mark your calendars for the
Section’s Fall meeting which will take place in Napa.
The new chair of the Section, Steve Newman, prom-
ises a great program and many opportunities to sam-
ple the region’s great wines and cuisine. It will be
October 4-7, 2001 and we will be staying at the
famed Silverado resort. Those who came to Santa Fe
this past September and Palm Beach the prior year
experienced the combination of education and relax-
ation. The tradition will continue, so mark your cal-
endars. Some photos from Santa Fe are included in
this issue to prove my point. Thanks to Ira Harris
and Glenn Troost who were the roving photogra-
phers.

The Spring meeting of the Section will be in Buf-
falo (April 26th and 27th). Bill Lapiana has assem-
bled well known speakers for the program on Uni-
form Trust Law and Victoria D’Angelo has been able
to gain access to the Frank Lloyd Wright Darwin
Martin House complex for touring. A dinner will fol-
low in a mansion setting. There is a select group of
attendees who visit Niagara Falls whenever the Sec-
tion visits Buffalo and I have been told there is room
available for those who want to join in the pilgrim-
age.

Magdalen Gaynor
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Management of Business Interests
By Eileen Caulfield Schwab

Very simply put, the job of an executor is to col-
lect a decedent’s assets, pay her debts, funeral
expenses, taxes, the expenses of administering her
estate and to distribute the decedent’s estate as she
directed. Equally simply put, the job of a trustee is to
invest the trust’s assets and to make distributions to
the trust’s beneficiaries as the decedent directed or
authorized. Where the decedent’s assets include a
business she operated, the job of an executor and
trustee1 is significantly more complex even though
the pay is generally the same. The decedent’s com-
pensation for running the business is not a consider-
ation.

Except for the compensation allowed to an
executor2 and trustee3 “entitled or required to collect
the rents of and manage real property,” in New York
an executor is compensated on the value of assets
received and paid out and a trustee is compensated
on the value of assets held. The nature of the assets,
the obligations of the fiduciary in managing them
and the time spent in doing so are irrelevant.

The additional compensation allowed to an
executor collecting rents or managing real property is
5% of the gross rents collected. Receiving and paying
commissions are also paid on the net rents. The addi-
tional compensation allowed to a trustee for doing so
is 6% of the gross rents collected. The value of the net
amount of the rents collected is also added to the
trust fund to determine annual commissions.

An executor or trustee may be separately com-
pensated as an officer or director of a decedent’s
business where the decedent’s will has authorized
the continuation of the decedent’s business, or as an
employee of the business, provided the services ren-
dered are not executorial in nature.4

An executor steps into the shoes of the decedent
to administer the decedent’s property. The obliga-
tions and responsibilities of the two are not wholly
co-extensive, however. When the executor is manag-
ing the decedent’s business, the executor is only the
legal owner of the business, not the beneficial owner,
unlike the decedent. Consequently, the executor’s
fiduciary responsibilities to the beneficial owners are
in addition to the responsibilities inherent in manag-
ing the business. The decedent was accountable only
to herself; the executor is accountable to the dece-
dent’s beneficiaries.

Authority to Continue a Decedent’s Business

It is the long-standing rule in New York that,
absent authorization in the governing instrument, a
fiduciary may not continue a decedent’s business. In
1889 the Court of Appeals decision posited the gen-
eral rule, which remains the rule today:

The death of a trader puts an end to
any trade in which he was engaged
at the time of his death, and an
executor or administrator has no
authority virtute officii to continue it,
except for the temporary purpose of
converting the assets employed in
the trade into money.5

This rule does not mandate an immediate sale of a
decedent’s business, but permits an executor a rea-
sonable time in which to plan an orderly liquidation
of the business or a sale of the business as a going
concern.6

The Willis court noted that a testator may author-
ize the continuation of a business and it is well set-
tled in New York that such an authorization is effec-
tive.7 While the Willis court stated the authorization
must be “direct, explicit and unequivocal,” in prac-
tice, a court may infer such an authorization from the
language of the will. In In re Gibson’s Estate,8 a direc-
tion in a decedent’s will that his children were to
become managers of his business upon reaching a
certain age was interpreted by the court as an
authorization to continue the decedent’s business.
However, a general authorization to retain a dece-
dent’s assets will not be sufficient to permit an
executor to continue a decedent’s business.9

Where a decedent has authorized the executor to
continue her business, unless the decedent has also
specifically authorized the executor to use estate
assets to do so, the executor may not and may only
use the assets of the business in continuing it.10 The
authorization to use other estate assets must be spe-
cific. A general authorization to sell estate assets and
reinvest them is not specific enough to permit an
executor to use other estate assets in the business.11

If the testator gives authority to the fiduciary to
continue her business, defines the fiduciary’s author-
ity and specifies the estate assets that can be used to
continue the business, the fiduciary does not need to
petition the court for an order to continue the busi-
ness.12 In fact, the court may refuse to entertain a
petition to continue the business if the will authoriz-
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es its continuation on the theory that the fiduciary’s
decision to do so falls under the business judgment
rule,13 discussed infra.

Where the governing instrument does not
authorize the executor to continue a business, an
executor may petition the court for authorization to
do so under SCPA 2108, if the business is a sole pro-
prietorship. The court may enter an interim order
pending return of process14 authorizing the continua-
tion of the business. The court may impose restric-
tions, conditions or requirements on the executor in
authorizing the continuation of the business and may
require the executor to incorporate the business. In
addition, the court may determine what estate assets
may be used for the business and may impose a time
period in which the business may be continued.

If the executor continues the business in other
than corporate form, SCPA 2108 requires the executor
to file a certificate of doing business under an
assumed name pursuant to the general business law.
The certificate must reflect that the executor is con-
ducting the business as a fiduciary and the extent to
which estate assets are liable for the debts and other
liabilities of the business. If the executor files the
required certificate, the executor is relieved of per-
sonal liability for her actions in continuing the busi-
ness but will remain liable in a fiduciary capacity.

SCPA 2108 only applies to a sole proprietorship.
Consequently, a New York court will not entertain a
proceeding under SCPA 2108 to continue a business
in partnership or corporate form. In that event,
where the executor is not authorized to continue the
decedent’s business, the executor must proceed with
the orderly liquidation or sale of the decedent’s busi-
ness within a reasonable time.

SCPA 2108 also does not apply to a sole propri-
etorship which is a profession, with one exception.
An executor may petition the court under SCPA 2108
for the continuance of a dentistry practice for a peri-
od not to exceed eight months. The Practice Com-
mentary indicates that the purpose of the amend-
ment was to ensure the value of the practice would
not plummet. It is unclear why only the value of a
dentist’s practice is protected versus that of any other
profession.

An executor of the estate of a professional does
have duties towards the professional’s business.
When a doctor or lawyer dies, the executor must
ensure that the decedent’s office files are secured and
inventoried. Files must be reviewed and the neces-
sary steps should be taken to protect the clients’
interests. For a lawyer, this would include such
actions as notifying the decedent’s clients, opposing
counsel and the court of the lawyer’s death where

the decedent had appeared in a matter, returning
unprobated wills to clients and wrapping up other
pending matters. For a medical practice, this would
include determining the ownership of the decedent’s
records. For both professions, arrangements must be
made to retain records for the periods as required by
law. Records must also be preserved for possible sub-
sequent malpractice cases.

When drafting the will of a testator who owns a
business, whether as a sole proprietor, partner or
shareholder, the lawyer should discuss with the tes-
tator whether she wants her business continued and
what powers the executor should have to do so. If
the testator wants her business continued, the selec-
tion of the executor is critical. If the nominated
executor is a business partner, the lawyer should dis-
cuss the inherent conflict of interest in such an
appointment and the advisability of addressing the
issue in the will. The lawyer should also determine
how long the testator wants the fiduciary to operate
the business and which estate assets the testator
wants to commit to its operation. The lawyer should
also discuss with the testator whether executor’s
commissions is the appropriate measure of compen-
sation or whether there should be a set compensa-
tion.15

Controlling the Business Entity
The issue of control of the decedent’s business

arises in the context of partnerships and closely held
businesses rather than in the context of a sole propri-
etorship. In the latter, where the executor is author-
ized to continue the business either by the governing
instrument or the court, the executor has control over
it. With respect to the former, the control the dece-
dent had will determine the control the executor has.
If the decedent did not have working control over
the business, the essential decisions the executor has
to make are how to maximize the value of the inter-
est for the estate and whether to retain or sell the
business interest.

Where the decedent’s business was operated
through a limited partnership and the decedent was
only a limited partner of the partnership, the busi-
ness will continue without any action on the part of
the executor because a limited partnership does not
terminate upon the death of a limited partner.16 The
executor succeeds to the decedent’s rights and obli-
gations under the limited partnership agreement but
only becomes a substituted limited partner if admit-
ted to the partnership pursuant to the provisions of
the partnership agreement.17 If the decedent was
only a limited partner, she had no control of the part-
nership and the business, and neither will the execu-
tor.
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Where the decedent was a general partner of a
partnership or operated her business as a sharehold-
er of a closely held corporation, obtaining control or
a voice in the operation of a business interest
depends on the nature of the legal entity and the
amount of the decedent’s ownership interest.

If the decedent was a general partner of a limited
partnership, her death will dissolve the partnership
unless the partnership agreement provides for con-
tinuation in such case or all partners consent to such
continuation.

Where the decedent’s business was operated
through a general partnership, whether the executor
may continue the decedent’s business depends on
the partnership agreement. Absent a specific provi-
sion in the partnership agreement continuing the
partnership, the decedent’s death will terminate the
general partnership for all purposes except for liqui-
dation and winding up its business.18 The surviving
general partners will not be required to accept the
executor as a substituted general partner in order to
continue the partnership. The interest of the executor
will be an equitable interest in the partnership assets
after the payment of partnership obligations.19

Where the decedent’s business was operated
through a corporation and the decedent did not have
working control of the corporation, the executor’s
decision with respect to the stock is an investment
decision. Where the decedent did have working con-
trol of the corporation, the executor must exercise
that control to benefit the estate. The executor must
either become a member of the board of directors of
the corporation or have a representative named to
the board, through which the executor may operate
to exercise control.

If the executor cannot effectively exercise control
and the executor owns 50% of the stock or can com-
bine with other shareholders to reach the 50% thresh-
old, in the worst case the executor can seek to have
the corporation dissolved.20

The decedent may not have had working control
of the corporation but the court will treat the estate
as having such control where the interest of the
executor, qua executor, when combined with the
interest the executor owns individually, equals work-
ing control:

Where fiduciaries are, in fact, in
complete or substantial control of
corporations by reason of stock own-
ership, the corporate acts are in reali-
ty those of the fiduciaries and the
court, in pursuance of the policy of
compelling complete disclosure of
fiduciary acts, will, if importuned so

to do, require a full recital of the cor-
porate transactions. . . .21

In such a circumstance, the court has held it possess-
es “the equitable power to disregard the corporate
entity . . . upon the basis that the fiduciaries and the
management of the corporation are one and the
same.”22 Therefore, under this reasoning, all corpo-
rate transactions are fiduciary transactions and are
subject to review by the beneficiaries and the Surro-
gate.

However, where the interest of the executor,
when aggregated with the estate’s, is not working
control, a court will not interfere with the executor’s
administration of a decedent’s business. Therefore,
where a fiduciary owned half of the voting shares of
a corporation, individually, and more than half of the
nonvoting shares, individually and as a fiduciary, the
voting and non-voting shares did not equate to con-
trol and the Surrogate’s Court had no jurisdiction
over the corporation.23

There are limits to what a court will do. Com-
monly, where a testator wants her business to be con-
tinued, she nominates a business partner as executor.
In determining whether to intervene in a conflict
between the executor and estate beneficiaries, the
court generally will not interfere with the executor’s
day-to-day business decisions unless the executor
has breached her fiduciary duty to the beneficiaries
in making those decisions.24 In appointing a business
partner as an executor, a testator is well aware of the
self-interest of her partner. Consequently, estate ben-
eficiaries will not be able to get the court to intervene
simply because the executor is interested in a trans-
action.25

An example of this rule is In re Carlisle.26 There,
the testator named her nephew (who owned 70% of
the shares of a closely held corporation and was the
president and director of the corporation) as trustee
of trusts owning 15% of the shares of the corpora-
tion. One of the trust beneficiaries filed objections to
the trustee’s accounting on the ground that the
trustee, as majority shareholder, should have “caused
the corporation to declare larger cash dividends so
that the income-beneficiary would have received
more income.”27 The Surrogate applied the business
judgment rule, discussed infra, and held that the
decision to pay dividends was to be determined by
the board of directors and that “[a] court is not justi-
fied to interfere unless there is bad faith, fraud, a
clear abuse of discretion, or dishonesty on the part of
the directors.”28

An executor has a duty to the beneficiaries to
preserve and protect the estate. Where that duty is
compromised by his own personal interests, in the
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appropriate case, the executor will be personally
liable.29 Where the fiduciary has a conflict between
his role as executor and individually, the fiduciary
may petition the court under SCPA 2107 for advice
and direction, discussed infra.

Advice and Direction—the Business
Judgment Rule

An executor, generally, has an undivided duty of
loyalty to estate beneficiaries. But, in the case of an
executor-business partner, the testator is appointing
someone with divided loyalty. What is a fiduciary to
do where the fiduciary is making a decision for the
estate that also will benefit the fiduciary individual-
ly? SCPA 2107 permits a fiduciary to petition the
court for advice and direction as to the propriety,
price, manner and time of sale of estate property
where its value is uncertain. In addition, a fiduciary
may petition the court for advice and direction “in
other extraordinary circumstances” or where there is
conflict among interested parties. However, the court
has discretion to entertain jurisdiction over a SCPA
2107 petition, and often does not, where the advice
and direction involve how to exercise business judg-
ment.

The business judgment rule “presumes that busi-
ness decisions are made by disinterested and inde-
pendent directors on an informed basis and with a
good faith belief that the decision will serve the best
interests of the corporation.”30 If directors of a corpo-
ration are sued with respect to a decision they have
made, “the court will examine the decision only to
the extent necessary to determine whether the plain-
tiff has overcome . . . the business judgment rule pre-
sumption. . . . If the presumption has not been over-
come, ‘then the business judgment rule prohibits the
court from going further and examining the merits of
the underlying business decision. . . .’”31 The rule
protects a corporation’s directors from personal lia-
bility for their decisions and prevents court interven-
tion into director’s decisions.

Examples of applications under SCPA 2107
where the court made the determination that the
advice and direction sought was a matter of the exer-
cise of business judgment and did not rule are: In re
McCormack’s Will32 (court would not approve of a
lease of estate property, where court approval was
not necessary); In re Olensky’s Estate33 (advisability of
sale of bakery, and at what price, was a matter of
business judgment); In re Chapman’s Estate34 (advice
on disposition of estate real property, where execu-
tors were authorized by the will to lease, mortgage,
sell, exchange or otherwise dispose of real property
upon such terms as they determine, was a matter of
business judgment).

Where jurisdiction is entertained, the court can
still decline to give advice and direction. The court
did entertain jurisdiction under SCPA 2107 in a case
where an executor sought to exercise an option pur-
suant to an agreement with two other executors to
buy the shares of a decedent’s closely held busi-
ness.35 The estate beneficiaries objected to the exer-
cise producing a logjam in estate administration.

Prior to the decedent’s death, he had entered into
an option agreement with the executor with an exer-
cise date deadline. To avoid adverse income tax treat-
ment to the corporation, which had been restruc-
tured into several corporations on the advice of the
corporate accountants, the executor did not exercise
his option. The executor entered into a revised option
agreement with two “independent” executors, giving
him an additional five years to exercise and changing
the option to give the executor the power to select
which stock of the several corporations to buy. The
court concluded that the decedent had given his
executors absolute discretion with respect to the dis-
position of the stock of the corporation and, based on
that discretion, the court declined to give any advice
or direction. The executor was permitted to exercise
the revised option.

Another case, not involving the operation of a
business but one where the court concluded it could
have entertained jurisdiction under SCPA 2107, is the
Lazarus36 case. However, the fiduciary, to avoid the
possibility the court would not entertain the petition
under SCPA 2107, chose to bring a proceeding under
SCPA 1813. There, the decedent had entered into a
post-nuptial agreement with her husband which
fixed each spouse’s rights in the other’s property in
the event of separation, divorce or death.

Inter alia, the agreement provided for the rights
and obligations for the parties in the event of a
breakup of their marriage effective upon the com-
mencement of an action for divorce or upon the certi-
fied mailing by either party to the other of a notice of
the intention to terminate the marital relationship
and to commence living separate and apart on a per-
manent basis. The agreement provided that, if the
wife met certain conditions after giving such notice,
the husband would pay her $10 million immediately
and another $20 million on virtually the eve of the
divorce. In addition, if either party died before the
agreement had been fully performed, the personal
representative of the decedent’s estate could carry
out remaining obligations.

One day before she died, the wife delivered a
notice pursuant to the agreement and also a note
which said that she was only doing it for her chil-
dren. The fiduciary negotiated a $14 million settle-
ment of the decedent’s rights under the post-nuptial
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agreement. The fiduciary asked the court to approve
the settlement under SCPA 1813. A predicate of juris-
diction under SCPA 1813 is that a legal issue is
involved in the matter. The court determined that a
breach of contract claim was involved and directed
approval of the settlement.

There is a general principle that a fiduciary is
obliged to make his own judgment rather than the
court’s in discharging his duty to administer estate
assets to the best advantage and that a court will not
advise in such cases. To do so would merely substi-
tute the court’s judgment for that of the fiduciary
and the court directed the approval of the settlement.

In determining whether to intervene in a conflict,
the court will not do so simply because the execu-
tor/business partner received a benefit from a trans-
action involving the estate, but will do so if the trans-
action violated the executor’s fiduciary duty to the
beneficiaries.37 A court may decline to interfere at
one point and decide to do so at a later point in
administration. Such a case is In re Sylvan Lawrence.38

There, the decedent named his brother who was his
business partner as executor of his will. The Surro-
gate determined that she would not interfere with
the executor’s exercise of the discretionary power to
continue a partnership between the decedent and his
brother unless there was a showing of abuse, noting
that normally: “when a fiduciary is granted power to
act in his absolute discretion, beneficiaries are not
permitted to substitute their judgment . . . nor may
the courts disturb that fiduciary’s exercise of discre-
tion in the absence of abuse.”39 The Surrogate deter-
mined the conflict of interest, which was inherent
and unavoidable in the situation, did not in itself call
for interference by the court, subject to the standard
safeguards of good faith and fair dealing in the best
interests of the estate.

Subsequently, in further litigation, the Surrogate
appointed a referee who determined that the execu-
tor failed to sell certain partnership properties
because of his own personal interest in obtaining
income and estate tax advantages for his estate upon
his death. The referee found the executor no longer
should be allowed to exercise his discretion to con-
tinue the partnership. The Surrogate adopted the ref-
eree’s recommendations. The court acted because the
fiduciary had violated his obligations to the benefici-
aries in substituting his interests for theirs.

Another case, recently settled, involving a trustee
who continued a business in which he worked, was
the Estate of Harry Winston, the well-known jeweler.40

Harry Winston died in 1978 survived by his wife and
his two sons, naming his older son who was in busi-
ness with him as a fiduciary. Mr. Winston left rough-

ly half of his estate in trust for his wife and the bal-
ance to a foundation. His wife died in 1986.

On Mrs. Winston’s death the marital trust corpus
was to be split equally between the two sons. The
older son was to receive his half outright; the
younger son’s share was to be held in continuing
trust for him until 25 years after his mother’s death.

In 1991 the older brother/trustee directed an in-
kind distribution of common stock of the family cor-
poration to the continuing trust for his brother over
the objections of his brother and the two independ-
ent trustees. The court approved the distribution,
providing the older brother/trustee post a bond,
which later was changed to an escrow arrangement.
Later, the Surrogate rescinded his decision based on
additional facts and concluded that the in-kind dis-
tribution was a violation of the fiduciary duty.

Pursuant to the authority in the executor’s will,
Harry Winston Incorporated was reorganized to cre-
ate 100 shares of cumulative preferred stock and 100
shares of common stock. Ninety-five shares of the
preferred stock were distributed to the Harry Win-
ston Research Foundation and 90 shares of common
stock were distributed to the marital trust in satisfac-
tion of the marital bequest. The preferred stock was
later gifted to a Bermuda trust, allegedly controlled
by the older brother. The preferred stock was entitled
to a guaranteed annual dividend of $332,500. There
was no obligation to pay the dividend annually and
the holder of the preferred stock could not demand
or enforce payment. Any dividend not paid was
accumulated. Payment of common stock dividends
could not be made until all the preferred stock divi-
dends were paid. The company did not keep current
with its dividend obligations. Therefore, no dividend
would be paid on the common stock in the younger
brother’s trust until the company was current.

A settlement between the brothers after 12 years
of litigation was recently reported41 in which the
younger brother’s trust received approximately $50
million. The younger brother will be allowed to with-
draw 40–60% of his trust for tax and business rea-
sons. In return, he agreed to give the day-to-day con-
trol of the business to his older brother. The history
of the Winston case is primer for the difficulties that
arise where a trustee, with a conflict of interest, con-
tinues a business. It also shows the difficulty in
applying the business judgment rule.

Managing a decedent’s business and being a
fiduciary of the decedent’s estate is a delicate bal-
ance. The fiduciary must keep in mind both the busi-
ness judgment rule and the fiduciary duty. As the
cases indicate, there is no bright line test to deter-
mine when the exercise of a business judgment runs
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afoul of fiduciary duty when the interested fiduciary
has an inherent conflict in estate administration.

Fiduciary Personal Liability
A fiduciary who continues a business, unless the

testator provided otherwise, will be compensated
like any other fiduciary notwithstanding the signifi-
cant difference in the amount of work required of
her. And, such a fiduciary may be exposing her per-
sonal assets in doing so, particularly where the busi-
ness is a sole proprietorship or a general partnership.
As noted by the court in In re Ford’s Estate, “Once the
. . . [fiduciary] undertakes to operate or continue the
operation of the business she, of necessity, assumes
certain liabilities and risks.”42

Where the court has authorized a fiduciary to
continue a business pursuant to SCPA 2108, that
statute delineates the liability of the fiduciary. Pro-
viding the fiduciary acts within the authority granted
by the court and has filed the certificate of doing
business under an assumed name as required by the
statute, the fiduciary is relieved of personal liability
for operating the business, remaining liable, howev-
er, in her fiduciary capacity. The statute also limits
the satisfaction of third party claims or causes of
action against the business arising after the certificate
is filed to the assets specified in the decree. The
statute does not relieve the fiduciary of personal lia-
bility in running the business for her own wrongful
acts or negligence.

In re Ford illustrates how the shield from liability
of SCPA 2108 operates. There, the administrator
received permission to continue the decedent’s busi-
ness and to incorporate the business. The administra-
tor operated the business for almost six months and
incurred, but did not pay, federal payroll tax. In
imposing a surcharge for her failure to pay the taxes
which was equal to the unpaid taxes, the court noted
the fiduciary is shielded from personal liability in the
general operation of the business under SCPA 2108
but the fiduciary is not insulated from “the responsi-
bility and liability of acting in the capacity as a fidu-
ciary.”43

A court will not authorize a fiduciary to continue
a business where the fiduciary is the sole distributee
of an intestate estate.44 In such an event, the estate
interest merges with the beneficial interest and the
beneficiary is vested with full legal title of the entire
estate, including the decedent’s business. The ration-
ale for doing so is that in a sole proprietorship all of
the owner’s assets are available to the creditors and
if the court allowed the fiduciary/beneficiary to
shield the nonbusiness assets the creditors would be
unfairly disadvantaged by the separation of the
estate’s business assets from its nonbusiness ones.45

A fiduciary cannot receive the partial protection
from liability afforded by SCPA 2108 where the busi-
ness is being operated through a general partnership
or through a corporation. In the latter, a shareholder
of a corporation has limited liability by the nature of
the entity. Moreover, to the extent the fiduciary
becomes an officer or director of the corporation, the
corporation can obtain officer and director liability
insurance, which will protect the fiduciary and her
assets, except for willful wrongdoing and negligence.

With respect to a business operated as a general
partnership, a fiduciary would be prudent to have
the partnership converted into a limited liability cor-
poration, which would protect the fiduciary and her
assets from liability but which would continue to
function like a partnership. Otherwise, the fiduciary
has potential personal exposure.

If a fiduciary continues a business without
authorization in the governing instrument or by the
court, the fiduciary will be personally liable to the
beneficiaries for any losses.

Valuation
If there are unusual or hard to value assets in an

estate the executor can ask for advice and direction
from the court under SCPA 2107. However, the court
does so only in extraordinary circumstances and,
where doing so is not an exercise of business judg-
ment. In In re Bernstein’s Will46 the First Department
opined that “it is only in extraordinary circumstances
that the court should lend its approval to . . . [a] pro-
posed sale.”47

In Bernstein, the executors had one offer to pur-
chase a minority interest in a closely held corpora-
tion, from the majority owner. The Appellate Divi-
sion indicated that if the court were to relieve the
executors of their “proper and sole responsibility in
making such a sale” through the court’s discre-
tionary assumption of part of the responsibility, the
court had to be satisfied the price was adequate.
Consequently, the case was remanded to the Surro-
gate’s Court to take proof that the price was ade-
quate.

Conclusion
Issues relating to business interests should be

addressed prior to the death of a client. Provisions
addressing whether a business will be continued and
the fiduciary’s role, liability and compensation
should be included in a client’s will. Partnership
agreements and other business documents should be
reviewed to determine whether they conform to the
decedent’s intent with respect to continuation issues.
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1999-2000 New York State Legislative Session
Changes Affecting Estate Planning and Administration
By Joshua S. Rubenstein

The 1999 Legislative Session brought numerous
substantive changes to the laws affecting estate plan-
ning and administration. There were many tax-related
changes, designed primarily to conform New York tax
treatment to federal tax treatment. There were a num-
ber of important substantive and procedural changes
as well, particularly in the areas of tax apportionment
and estate litigation. The 2000 Legislative Session
brought fewer but equally substantive changes, most
notably in the area of reforming wills and trusts for tax
purposes. The following is a review of each such
change.

1999 SESSION
Tax Law

Estate, Gift and GST Taxes

1. Tax Law § 951(a), which sets forth the date
through which applicable Internal Revenue Code pro-
visions are incorporated into the Tax Law, has been
amended to provide that references to the Internal
Revenue Code include all amendments enacted on or
before July 22, 1998. This change is effective immedi-
ately.1

2. Tax Law § 954(d)(1) has been amended to delete
the cross-reference to Internal Revenue Code  § 2033A,
family-owned business exclusion. This change is effec-
tive for estates of decedents dying after December 31,
1997, except that estates of decedents dying after
December 31, 1997, but before September 8, 1999, may
elect to file New York estate tax returns in accordance
with the law in effect prior to the effective date of this
section.2

3. Tax Law § 954(c)(1), which sets forth the sec-
tions of the Internal Revenue Code defining the feder-
al gross estate, has been amended to delete the cross-
reference to Internal Revenue Code § 2033A,
family-owned business exclusion. This change is effec-
tive for estates of decedents dying on or after February
1, 2000.3

4. Tax Law § 954-c, which had created a family-
owned business exclusion, has been repealed. This
change is effective for estates of decedents dying after
December 31, 1997, except that estates of decedents
dying after December 31, 1997, but before September
8, 1999, may elect to file New York estate tax returns in
accordance with the law in effect prior to the effective
date of this section.4

5. Tax Law § 954(g) has been relettered subsection
(h), and a new subsection (g) has been added to create
a deduction for family-owned business interests. If a
deduction for family-owned business interests allow-
able under Internal Revenue Code § 2057 is elected
pursuant to this section, the following provisions of
§ 2057 shall not be applicable to the deduction for fam-
ily-owned interests allowed for the purposes of the
New York Tax Law: 

(A)Paragraph 3 of subsection (A) of such section
(relating to coordination with the unified cred-
it);

(B) Subsection (F) of such section (imposing an
additional estate tax for failure to materially
participate in business or dispositions of inter-
est);

(C) Subsection (H) of such (requiring the filing of
an agreement with the commissioner); and

(D)Any other provision of such section which is
not relevant to the deduction for family-owned
business interest allowed by this section. 

Where no federal estate tax return is required to be
filed under the Internal Revenue Code, the time for
making the election referred to above shall be the
same as would be required under the federal estate tax
had a federal estate tax return been required to be
filed, and the election shall be made on the New York
estate tax return. This change is effective for estates of
decedents dying after December 31, 1997, except that
estates of decedents dying after December 31, 1997,
but before September 8, 1999, may elect to file New
York estate tax returns in accordance with the law in
effect prior to the effective date of this section, and
provided further that the amendment of this section
shall not affect the expiration or repeal of such section
and shall be deemed to expire or repeal therewith (i.e.,
as of the enactment of the sop tax).5

6. Tax Law § 955(h)(1), as relettered by Chapter
407 of the Laws of 1999, which sets forth the provi-
sions of the Internal Revenue Code specifying the
deductions allowable for federal estate tax purposes,
has been amended to add a cross-reference to Internal
Revenue Code § 2057, family-owned business inter-
ests. This change is effective for estates of decedents
dying after December 31, 1997, except that estates of
decedents dying after December 31, 1997, but before
September 8, 1999, may elect to file New York estate
tax returns in accordance with the law in effect prior to
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the effective date of this section, and provided further
that the amendment of this section shall not affect the
expiration or repeal of such section and shall be
deemed to expire or repeal therewith (as of the enact-
ment of the sop tax).6

7. Tax Law § 958-a(i), which prevented a qualified
use credit from being claimed if the family-owned
business exclusion was elected, has been amended to
replace the reference to the family-owned business
exclusion with a reference to the family-owned busi-
ness deduction. This change is effective for estates of
decedents dying after December 31, 1997, except that
estates of decedents dying after December 31, 1997,
but before September 8, 1999, may elect to file New
York estate tax returns in accordance with the law in
effect prior to the effective date of this section, and
provided further that the amendment of this section
shall not affect the expiration or repeal of such section
and shall be deemed to expire or repeal therewith (as
of the enactment of the sop tax).7

8. Tax Law § 958-b(f), which prevented a closely-
held business credit from being claimed if the family-
owned business exclusion was elected, has been
amended to replace references to the family-owned
business exclusion with references to the family-
owned business deduction. This change is effective for
estates of decedents dying after December 31, 1997,
except that estates of decedents dying after December
31, 1997, but before September 8, 1999, may elect to file
New York estate tax returns in accordance with the
law in effect prior to the effective date of this section,
and provided further that the amendment of this sec-
tion shall not affect the expiration or repeal of such
section and shall be deemed to expire or repeal there-
with (as of the enactment of the sop tax).8

9. Internal Revenue Code § 2031(c)(6) contained in
§ 2 of Chapter 1013 of the Laws of 1962 (relating to the
imposition of a tax on the transfer of estates of certain
decedents) has been amended to provide that the
qualified conservation easement election shall be
made on or before the due date of the estate tax return
and shall be made on such return, and to delete the
requirement that the election be irrevocable. This
change is effective for estates of decedents dying after
December 31, 1997, except that estates of decedents
dying after December 31, 1997, but before September
8, 1999, may elect to file New York estate tax returns in
accordance with the law in effect prior to the effective
date of this section.9

10. Internal Revenue Code § 2031(c)(9) contained
in § 2 of Chapter 1013 of the Laws of 1962 has been
renumbered paragraph 10, and a new paragraph 9 has
been added to allow the deduction for qualified con-
servation easements in the case of easements granted
after death and before the due date including exten-

sions of the estate tax return, provided that no charita-
ble deduction is allowable with respect to such grant.
This change is effective for estates of decedents dying
after December 31, 1997, except that estates of dece-
dents dying after December 31, 1997, but before Sep-
tember 8, 1999, may elect to file New York estate tax
returns in accordance with the law in effect prior to
the effective date of this section.10

11. Internal Revenue Code § 2033A contained in
§ 2 of Chapter 1013 of the Laws of 1962 is renumbered
§ 2057 and has been amended to replace the family-
owned business exclusion with a deduction for family-
owned business interests. This change is effective for
estates of decedents dying after December 31, 1997,
except that estates of decedents dying after December
31, 1997, but before September 8, 1999, may elect to file
New York estate tax returns in accordance with the
law in effect prior to the effective date of this section.11

12. Internal Revenue Code § 2057(b)(2)(A) con-
tained in § 2 of Chapter 1013 of the Laws of 1962 has
been amended to delete the parenthetical “without
regard to this section.” This change is effective for
estates of decedents dying after December 31, 1997,
except that estates of decedents dying after December
31, 1997, but before September 8, 1999, may elect to file
New York estate tax returns in accordance with the
law in effect prior to the effective date of this section.12

13. Internal Revenue Code § 2057(b)(3) contained
in § 2 of Chapter 1013 of the Laws of 1962 has been
amended to delete the subtraction from includible
gifts of family-owned business interests of the amount
of such gifts from the decedent to members of the
decedent’s family otherwise included in the gross
estate. This change is effective for estates of decedents
dying after December 31, 1997, except that estates of
decedents dying after December 31, 1997, but before
September 8, 1999, may elect to file New York estate
tax returns in accordance with the law in effect prior to
the effective date of this section.13

14. The opening paragraph of Internal Revenue
Code § 2057(c) contained in § 2 of Chapter 1013 of the
Laws of 1962 has been amended to delete the paren-
thetical “determined without regard to this section.”
This change is effective for estates of decedents dying
after December 31, 1997, except that estates of dece-
dents dying after December 31, 1997, but before Sep-
tember 8, 1999, may elect to file New York estate tax
returns in accordance with the law in effect prior to
the effective date of this section.14

15. Internal Revenue Code § 2057(e)(1) contained
in § 2 of Chapter 1013 of the Laws of 1962, dealing
with the definition of the term “qualified family-
owned business interest,” has been amended to pro-
vide that a decedent shall be treated as engaged in
trade or business if any member of the decedent’s fam-
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ily is engaged in such trade or business. This change is
effective for estates of decedents dying after December
31, 1997, except that estates of decedents dying after
December 31, 1997, but before September 8, 1999, may
elect to file New York estate tax returns in accordance
with the law in effect prior to the effective date of this
section.15

16. Internal Revenue Code § 2057(e)(2) contained
in § 2 of Chapter 1013 of the Laws of 1962, dealing
with limitations to the definition of the term “qualified
family-owned business interest,” has been amended to
include an interest in a trade or business where a cer-
tain portion of the income from such trade or business
would constitute the personal holding company
income if such trade or business were a corporation.
This change is effective for estates of decedents dying
after December 31, 1997, except that estates of dece-
dents dying after December 31, 1997, but before Sep-
tember 8, 1999, may elect to file New York estate tax
returns in accordance with the law in effect prior to
the effective date of this section.16

17. Internal Revenue Code § 2057(f)(2)(A) has been
amended to delete the parenthetical “as determined
under rules similar to the rules of § 2032A(c)(2)(B),”
and to add a definition of “adjusted tax difference”
attributable to a qualified family-owned business
interest. This change is effective for estates of dece-
dents dying after December 31, 1997, except that
estates of decedents dying after December 31, 1997,
but before September 8, 1999, may elect to file New
York estate tax returns in accordance with the law in
effect prior to the effective date of this section.17

18. Internal Revenue Code § 2057(f) contained in
§ 2 of Chapter 1013 of the Laws of 1962 has been
amended by adding a new paragraph 3 to provide
that a qualified heir shall not be treated as disposing of
a qualified family-owned business interest by reason
of ceasing to be engaged in a trade or business so long
as the property to which such interest relates is used in
a trade or business by any member of such individ-
ual’s family. This change is effective for estates of dece-
dents dying after December 31, 1997, except that
estates of decedents dying after December 31, 1997,
but before September 8, 1999, may elect to file New
York estate tax returns in accordance with the law in
effect prior to the effective date of this section.18

19. Internal Revenue Code § 2057(g)(1) contained
in § 2 of Chapter 1013 of the Laws of 1962 has been
amended to delete the reference to subparagraph
“(M)” of subsection (i)(3). This change is effective for
estates of decedents dying after December 31, 1997,
except that estates of decedents dying after December
31, 1997, but before September 8, 1999, may elect to file
New York estate tax returns in accordance with the
law in effect prior to the effective date of this section.19

20. Internal Revenue Code §§ 2057(i)(3)(L),(M) and
(N) contained in § 2 of Chapter 1013 of the Laws of
1962 have been relettered (N), (O) and (P), and two
new subparagraphs (L) and (M) have been added ref-
erencing Internal Revenue Code §§ 2032A(G) and
Internal Revenue Code § 2032A(H) and (I). This
change is effective for estates of decedents dying after
December 31, 1997, except that estates of decedents
dying after December 31, 1997, but before September
8, 1999, may elect to file New York estate tax returns in
accordance with the law in effect prior to the effective
date of this section.20

21. Internal Revenue Code § 2057 contained in § 2
of Chapter 1013 of the Laws of 1962 has been repealed
effective with the repeal of the estate tax. This change
is effective for estates of decedents dying on or after
February 1, 2000.21

22. Internal Revenue Code § 6166(b)(7)(A)(iii), con-
tained in § 2 of Chapter 1013 of the Laws of 1962, has
been amended to provide that the 2% portion shall be
treated as being zero. This change is effective for
estates of decedents dying after December 31, 1997,
except that estates of decedents dying after December
31, 1997, but before September 8, 1999, may elect to file
New York estate tax returns in accordance with the
law in effect prior to the effective date of this section.22

23. Internal Revenue Code § 6166(b)(8)(A)(iii), con-
tained in § 2 of Chapter 1013 of the Laws of 1962, has
been amended to provide that the 2% portion shall be
treated as being zero. This change is effective for
estates of decedents dying after December 31, 1997,
except that estates of decedents dying after December
31, 1997, but before September 8, 1999, may elect to file
New York State tax returns in accordance with the law
in effect prior to the effective date of this section.23

24. Tax Law § 1020(a) has been amended to pro-
vide that all references to the Internal Revenue Code
include amendments through July 22, 1998. This
change is effective immediately.24

25. Internal Revenue Code § 2652(b)(1) contained
in § 1025 of the Tax Law has been amended to delete
the sentence providing that the term “trust” shall not
include any trust during any period the trust is treated
as part of an estate under § 646. This change is effec-
tive for estates of decedents dying after August 5,
1997.25

26. Internal Revenue Code § 2654(b) contained in
§ 1025 of the Tax Law has been amended to provide
that a trust shall be treated as part of an estate during
any period that the trust is so treated under § 645. This
change is effective for estates of decedents dying after
August 5, 1997.26

27. Section 38 of part A of Chapter 56 of the Laws
of 1998, repealing Tax Law § 954-c effective with the
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repeal of the estate tax, has been repealed. This change
is effective for estates of decedents dying after Decem-
ber 31, 1997, except that estates of decedents dying
after December 31, 1997, but before September 8, 1999,
may elect to file New York State tax returns in accor-
dance with the law in effect prior to the effective date
of this section.27

28. Tax Law § 976 has been amended by adding a
new subsection (e), providing that if any recovery
under a cause of action pending at the time of death or
relating to the decedent’s death is taxable, the commis-
sioner shall waive any penalty and interest associated
with such cause of action which accrues from the date
that the return disclosing such cause of action is filed,
provided that such penalty and interest may not be
waived for periods beyond one year after the date of
final judgment or settlement of the cause of action.
This change is effective immediately.28

State Lottery for Education
29. Tax Law § 1613(b), dealing with payments to

minors of prizes on any winning ticket of less than
$5,000, has been amended to replace references to
banks with references to financial institutions. This
change is effective immediately.29

Banking Law
30. Banking Law § 2(26) has been amended to

replace references to the New York Uniform Gifts to
Minors Act with references to the New York Uniform
Transfers to Minors Act. This change is effective imme-
diately.30

31. Banking Law § 100(c)(1) has been amended by
adding a reference to any Uniform Transfers to Minors
Act and to the New York Uniform Transfers to Minors
Act. This change is effective immediately.31

32. Banking Law § 100(c)(9)(a)(iii) has been
amended to replace references to the Uniform Gifts to
Minors Act with references to the Uniform Transfers to
Minors Act. This change is effective immediately.32

33. Banking Law § 134(9) has been amended to
refer to the age 21 election provided in part 6 of article
7 of the Estates, Powers and Trusts Law. This change is
effectively immediately.33

34. Banking Law § 202(h)(5) has been amended to
add a reference to the age 21 election provided in part
6 of article 7 of the Estates, Powers and Trusts Law.
This change is effective immediately.34

Estate, Powers and Trusts Law

Definitions

35. Estates, Powers and Trusts Laws 1-2.9-a, which
defines “infant or minor,” has been amended to
replace the reference to the New York Uniform Gifts to

Minors Act with a reference to the New York Uniform
Transfers to Minors Act. This change is effective imme-
diately.35

Rules Governing Dispositions
36. Estates, Powers and Trusts Law 2-1.8 has been

amended by repealing existing paragraph d-1 (refer-
ring to the effect of general non-apportionment direc-
tions in a will on taxes imposed on qualified ter-
minable interest property and on excess retirement
accumulations), and replacing it with a new paragraph
d-1, providing that taxes allocable to qualified ter-
minable interest property shall be apportioned at the
incremental, as opposed to average, rate. This change
is effective for decedents dying on or after February 1,
2000 (the date when existing Estates, Powers and
Trusts Law 2-1.12 was repealed).36

Charitable Trusts
37. Estates, Powers and Trusts Law 8-1.4(b) has

been amended to provide that nonprofit medical and
dental indemnity or health and hospital service corpo-
rations shall not be subject to the registration and
reporting requirements affecting charitable trusts. This
change is effective immediately.37

Surrogate’s Court Procedure Act

General

38. Surrogate’s Court Procedure Act 103(27),
which deals with the definition of the term “infant,”
has been amended to replace the reference to the New
York Uniform Gifts to Minors Act with a reference to
the New York Uniform Transfers to Minors Act. It has
also been amended to make plain that the age 18 limi-
tation is inapplicable to Surrogate’s Court Procedure
Act 1716, dealing with applications for ancillary letters
to foreign guardians. This change is effective immedi-
ately.38

General Provisions Relating to Bonds
39. Surrogate’s Court Procedure Act 801(1)(a) has

been amended to replace the $10,000 threshold for
requiring a bond with the monetary amount (currently
$20,000) defined as a small estate pursuant to Surro-
gate’s Court Procedure Act 1301(1). This change is
effective immediately.39

Small Estates
40. Surrogate’s Court Procedure Act 1304(4) and

(5) have been amended to provide that the clerk shall
enter small estate proceedings in the records and
indices of the court, as opposed to keeping index
books; to permit notice to be given by letter as well as
by postcard; to delete the 25¢ charge for certificates of
authority; to permit the clerk to indicate on the certifi-
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cate that it is valid only for the transfer or transaction
as specified thereon; to amend the list of certificate
recipients to include any person holding or having
custody, possession or control of any personal proper-
ty of the decedent which the voluntary administrator
seeks to affect the title thereof; and to charge a fee of
$1 for the filing the affidavit. This change is effective
immediately.40

41. Surrogate’s Court Procedure Act 1306(1), deal-
ing with the powers of voluntary administrators, has
been amended to amend the monetary limitation to be
the amount (currently $20,000) defined as a small
estate pursuant to Surrogate’s Court Procedure Act
1301(1) and to make this section gender neutral. This
change is effective immediately.41

Probate Proceedings
42. Surrogate’s Court Procedure Act 1404 has been

amended by adding two new subdivisions 5 and 6,
providing that unless the Court directs otherwise for
good cause shown, the estate shall pay the costs of
attesting witness examinations conducted before objec-
tions are filed in the case of the first two attesting wit-
nesses within the state who are competent and able to
testify and who are produced by the proponents, or if
no witnesses are within the state who are competent
and able to testify, the witness without the state who
resides closest to the county in which the probate pro-
ceeding is pending and who is competent and able to
testify, as well as the cost of the stenographer and of
one copy of the transcripts of such examinations for
the court and for any guardians ad litem. The costs of
all other examinations conducted prior to filing objec-
tions, including subsequent examinations of the fore-
going witnesses, the costs of all examinations conduct-
ed after objections are filed, and all costs of document
discovery in connection with all such examinations,
shall be governed by article 31 of the Civil Practice
Law and Rules. In addition, unless the Court directs
otherwise for good cause shown, if more than one per-
son shall have been involved in the preparation of the
will, the term “person who prepared the will” shall
mean the person so involved to whom the testator’s
instructions for preparing the will were communicated
by the testator. This change is effective immediately.42

Costs, Allowances and Commissions
43. Surrogate’s Court Procedure Act 2302 has been

amended to provide that in a contested probate pro-
ceeding, costs payable out of the estate may be award-
ed to a person named as executor in a prior will on file
in the Court that is not admitted to probate when such
person participates in the proceeding in good faith. It
has also been amended to make it gender neutral. This
change is effective immediately.43

Business Law

Limited Liability Companies

44. Business Law § 606 has been amended to elim-
inate the ability of a member to withdraw with the
vote or written consent of at least two-thirds in interest
of the members, or in the absence of such consent,
upon not less than six months’ prior written notice.
This change is effective immediately, provided that a
limited liability company whose original article of
organization was effective prior to August 31, 1999
shall continue to be governed by prior law.44

2000 SESSION
Education Law

45. Education Law § 695-e has been amended to
provide that family tuition account owners may desig-
nate contingent account owners in the event of the
death of the account owner. The provision includes a
person who enters into agreement as a fiduciary on
behalf of a trust within the definition of “account
owner.” This change is effective immediately.45

Estate, Powers and Trusts Law
46. Estates, Powers and Trusts Law 2-1.7 has been

amended to establish a presumption that where a per-
son’s absence follows exposure to a specific peril, a
presumption of death may be made prior to the pas-
sage of three years from the date of such absence. The
amendment further provides that where there is no
known exposure to a specific peril, a presumption of
death may be made prior to three years from the date
of absence where clear and convincing evidence
demonstrates that death is the only reasonable expla-
nation for the absence. This change is effective imme-
diately and applies to proceedings commenced on or
after August 30, 2000.46

47. The Estates, Powers and Trusts Law has been
amended by adding a new section, 2-1.12, to provide
that all references in wills and trusts to the federal
credit for state death taxes contained in a credit shelter
formula bequest be deemed deleted unless the formu-
la has been amended on or after February 1, 2000, or
the will contains a specific indication to take the feder-
al credit for state death taxes into account for non-tax
reasons. This change is effective immediately and is
applicable to estates of decedents dying after January
31, 2000.47

48. Estates, Powers and Trusts Law 8-1.8 has been
amended to include a new paragraph (b-1), providing
that trusts that are private foundations within the
meaning of § 509 of the Internal Revenue Code are
required to publish notice of the availability for public
inspection of the private foundation’s annual return,
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filed with the Internal Revenue Service. This change is
effective on January 1, 2001.48

49. The Estates, Powers and Trusts Law has been
amended by adding a new section, 11-1.11, to permit
the non-judicial reformation of trusts by trustees for
certain tax purposes. Under the section, unless
expressly prohibited by the trust instrument, trustees
may amend administrative and other provisions of the
trust which have no significant dispositive effect
(defined as a variance of no more than 5% in the actu-
arial values of the pre- and post-amendment interests)
to prevent the disallowance of a charitable deduction,
or a marital deduction for a non-citizen spouse, or
treatment for purposes of the gift tax as a qualified
personal residence trust, or treatment as a charitable
remainder trust. In order to be effective, such amend-
ment must be acknowledged, signed by all of the
trustees who are not the creator or a beneficiary, and
filed in the court having jurisdiction over the instru-
ment, after 30 days’ prior notice of the right to object
has been given to all persons interested in the trust
(taking into account virtual representation). This
change is effective immediately.49

General Business Law
50. General Business Law § 453 has been amended

to provide that monies paid in advance for funeral
merchandise or services may be deposited in trust in a
credit union or federal credit union, in addition to
other banking institutions. This change is effective
immediately.50

Insurance Law
51. Insurance Law § 1113 has been amended by

adding a subpart to clarify that a policyholder certified
as chronically ill can qualify for acceleration of death
benefits. Loss ratio requirements for life insurance
policies that allow the acceleration of death benefits to
pay for long-term care services have been eliminated.
This change is effective on January 2, 2001.51

Mental Hygiene Law
52. Mental Hygiene Law § 15.01 has been amend-

ed to provide that any references in article 15 to men-
tally retarded persons shall be deemed to apply to per-
sons who are developmentally disabled. This change
is effective immediately.52

53. Chapter 744 of the laws of 1992 has been
amended to provide that the expiration of certain pro-
visions of law establishing the authority of the com-
mission on quality care for the mentally disabled to
contract with community dispute resolution centers
for the provision of administrative support and assis-
tance for the operation of the surrogate decision-mak-
ing program has been extended until June 30, 2005.
This change is effective immediately.53

Not-For-Profit Corporation Law
54. Not-for-Profit Corporation Law § 406 has been

amended to include a new paragraph (b-1), providing
that domestic not-for-profit corporations that are pri-
vate foundations within the meaning of § 509 of the
Internal Revenue Code are required to publish notice
of the availability for public inspection of the private
foundation’s annual return, filed with the Internal
Revenue Service. This change is effective on January 1,
2001.54

Retirement and Social Security Law
55. Retirement and Social Security Law § 448-a has

been amended to provide that certain death benefits
will apply to all new members of a public retirement
system and to allow Tier 2, 3 and 4 members to be
covered by the most advantageous death benefit. This
change is effective immediately.55

Surrogate’s Court Procedure Act
56. Surrogate’s Court Procedure Act 103 has been

amended by adding two new subdivisions, 35-a and
37-a, which define mailing by express mail and by
special mail service, and by amending subdivisions 35,
36 and 37 to correct the references to the United States
Postal Service. These changes are effective on Novem-
ber 1, 2000.56

57. Surrogate’s Court Procedure Act 202-d has
been amended to continue statutory requirements for
publication of regulatory agendas in the State Register
until December 31, 2002, and makes these documents
more accessible by requiring the posting of regulatory
agendas on agency Web sites. These changes are effec-
tive immediately.57

58. Surrogate’s Court Procedure Act 307 has been
amended to provide that service of process upon non-
domiciliaries may be made by registered or certified
mail or by special mail service without court order.
These changes are effective on November 1, 2000.58

59. Surrogate’s Court Procedure Act 308 has been
amended to correct the cross-reference for service
upon a consular official. This change is effective on
November 1, 2000.59

60. Surrogate’s Court Procedure Act 309 has been
amended to provide that service by special mail serv-
ice is complete upon receipt. This change is effective
November 1, 2000.60

61. Surrogate’s Court Procedure Act 1120 has been
amended to correct the cross-reference for service
upon an alien. This change is effective November 1,
2000.61

62. Surrogate’s Court Procedure Act 1707 has been
amended to permit the court to issue temporary letters
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of guardianship for an infant’s person or property or
both. This change is effective November 19, 2000.62

63. Surrogate’s Court Procedure Act 1708 has been
amended to authorize guardians of infants’ funds to
invest those funds in accordance with the Prudent
Investor Act63 without subjecting the infants’ funds to
the cost of a bond. The amendment provides that a
bond may be dispensed with wholly or partly when it
authorizes the guardian to invest guardianship funds
pursuant to an investment advisory agreement with a
bank, trust company, brokerage house or other finan-
cial services entity acceptable to the court. This change
is effective immediately.64

64. Surrogate’s Court Procedure Act 1726(1)(c) has
been amended to add a “progressively chronic” or
“irreversibly fatal” illness to the definition of “debilita-
tion.” This change is effective November 19, 2000.65

65. Surrogate’s Court Procedure Act 1726(3) has
been amended to permit a legal custodian and, if the
parent, legal guardian or legal custodian cannot be
located, the primary caretaker of an infant to petition
for the appointment of a standby guardian. This
change is effective November 19, 2000.66

66. Surrogate’s Court Procedure Act 1726(4) has
been amended to permit a legal custodian and, if the
parent, legal guardian or legal custodian cannot be
located, the primary caretaker of an infant to designate
a standby guardian by written designation. This
change is effective November 19, 2000.67

67. Surrogate’s Court Procedure Act 1726(8) has
been amended to require the appointment or designa-
tion of a standby guardian to be delivered to the
infant’s legal custodian or primary caretaker. This
change is effective Noember 19, 2000.68

Endnotes
1. Chapter 407 of the Laws of 1999, S6110, A9019, signed August

9, 1999.

2. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

3. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

4. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

5. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

6. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

7. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

8. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

9. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

10. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

11. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

12. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

13. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

14. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

15. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

16. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

17. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

18. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

19. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

20. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

21. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

22. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

23. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

24. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

25. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

26. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

27. Chapter 407 of the Laws of 1999, S6110, A9019, signed August
9, 1999.

28. Chapter 232 of the Laws of 1999, S1463, A4636-A, signed July
13, 1999.

29. Chapter 231 of the Laws of 1999, S1164, A3974, signed July 13,
1999.

30. Chapter 231 of the Laws of 1999, S1164, A3974, signed July 13,
1999.

31. Chapter 231 of the Laws of 1999, S1164, A3974, signed July 13,
1999.

32. Chapter 231 of the Laws of 1999, S1164, A3974, signed July 13,
1999.

33. Chapter 231 of the Laws of 1999, S1164, A3974, signed July 13,
1999.

34. Chapter 231 of the Laws of 1999, S1164, A3974, signed July 13,
1999.

35. Chapter 231 of the Laws of 1999, S1164, A3974, signed July 13,
1999.

36. Chapter 380 of the Laws of 1999, S5062, A7989, signed July 27,
1999.

37. Chapter 424 of the Laws of 1999, S2733-A, A4662-A, signed
August 31, 1999.

38. Chapter 231 of the Laws of 1999, S1164, A3974, signed July 13,
1999.

39. Chapter 168 of the Laws of 1999, S3396-B, A7714, signed July
6, 1999.

40. Chapter 168 of the Laws of 1999, S3396-B, A7714, signed July
6, 1999.

41. Chapter 168 of the Laws of 1999, S3396-B, A7714, signed July
6, 1999.

NYSBA Trusts and Estates Law Section Newsletter |  Winter 2000  | Vol. 33 | No. 4 17



42. Chapter 460 of the Laws of 1999, S3401, A7159, signed Septem-
ber 7, 1999.

43. Chapter 460 of the Laws of 1999, S3401, A7159, signed Septem-
ber 7, 1999.

44. Chapter 420 of the Laws of 1999, S1640, A2844, signed August
31, 1999.

45. Chapter 535 of the Laws of 2000, S8144, A8834, signed October
4, 2000.

46. Chapter 413 of the Laws of 2000, S6918, A10421, signed
August 30, 2000.

47. Chapter 513 of the Laws of 2000, S6886, A10431, signed Octo-
ber 4, 2000.

48. Chapter 242 of the Laws of 2000, S7256, A10301, signed
August 16, 2000.

49. Chapter 267 of the Laws of 2000, S3393-C, A7265-D, signed
August 16, 2000.

50. Chapter 353 of the Laws of 2000, S4744, A7248, signed August
23, 2000.

51. Chapter 537 of the Laws of 2000, S6680-B, A9597-B, signed
October 4, 2000.

52. Chapter 78 of the Laws of 2000, S6919, A11079, signed June 23,
2000.

53. Chapter 94 of the Laws of 2000, S8038, A11324, signed June 23,
2000.

54. Chapter 242 of the Laws of 2000, S7256, A10301, signed
August 16, 2000.

55. Chapter 554 of the Laws of 2000, S8131, A11414, signed Octo-
ber 31, 2000.

56. Chapter 355 of the Laws of 2000, S6885, A9003, signed August
23, 2000.

57. Chapter 343 of the Laws of 2000, S8003-A, A11081-A, signed
August 23, 2000.

58. Chapter 355 of the Laws of 2000, S6885, A9003, signed August
23, 2000.

59. Chapter 355 of the Laws of 2000, S6885, A9003, signed August
23, 2000.

60. Chapter 355 of the Laws of 2000, S6885, A9003, signed August
23, 2000.

61. Chapter 355 of the Laws of 2000, S6885, A9003, signed August
23, 2000.

62. Chapter 477 of the Laws of 2000, S5170-A, A7646-A, signed
September 20, 2000.

63. Estates, Powers and Trusts Law 11-2.3. 

64. Chapter 43 of the Laws of 2000, S6238-A, A4758-A, signed
June 6, 2000.

65. Chapter 477 of the Laws of 2000, S5170-A, A7646-A, signed
September 20, 2000.

66. Chapter 477 of the Laws of 2000, S5170-A, A7646-A, signed
September 20, 2000.

67. Chapter 477 of the Laws of 2000, S5170-A, A7646-A, signed
September 20, 2000.

68. Chapter 477 of the Laws of 2000, S5170-A, A7646-A, signed
September 20, 2000.

©Joshua S. Rubenstein

18 NYSBA Trusts and Estates Law Section Newsletter |  Winter 2000  | Vol. 33 | No. 4

(Paid Advertisement)



Surviving an Estate Tax Audit
By Philip A. Di Giorgio

A sense of uncertainty and anxiety is often expe-
rienced by the wary fiduciary who has been charged
with the responsibility of filing an estate tax return.
Although not all estate tax returns are audited, every
estate tax return filed with the Internal Revenue Ser-
vice (IRS) will receive at least some level of scrutiny
by an IRS Estate Tax Attorney or Manager. The
inevitable review of the return (Form 706) by the IRS,
however, should not trigger fear in the well-advised
administrator or executor.

This article is intended to provide counsel to the
fiduciary with practical insights that will minimize
the risks of an estate tax audit.

“Obtaining Authority to Represent the
Estate”

The IRS considers tax returns and return infor-
mation to be confidential, and IRS employees will be
hesitant to provide any information to a practitioner
who has not been given written authorization by the
taxpayer to receive it.1 Therefore, it is recommended
that a duly executed Power of Attorney Form 2848,
designating the practitioner as the estate’s represen-
tative, be filed along with the Estate Tax Return.

Always Provide Adequate Documentation
It is axiomatic that a well-documented return

will reduce the odds of being audited and the uncer-
tainties associated with the audit process. Converse-
ly, a poorly documented or inaccurate return is
almost certain to elicit additional scrutiny.

At a bare minimum, every return should include
the data and documentation specified by Treasury
Regulation 20.6018.2 If all of the information speci-
fied in Regulation 20.6018 is not provided, the pre-
parer runs a significant risk of being contacted by an
IRS Estate Tax Attorney, even if the return does not
otherwise include any items which would merit an
Estate Tax Examination. On the other hand, if Trea-
sury Regulation 20.6018 is fully complied with, the
preparer is likely to avoid contact by an Estate Tax
Attorney, unless the return presents at least one issue
that the examiner deems likely to result in a material
change in the tax liability.

Examples of documentation that should accompany
the estate tax return include, but are not limited to:

• the decedent’s death certificate

• a copy of the decedent’s will

• copies of any relevant trusts

• appraisals for each parcel of real estate and for
each business interest

• Form 712 for each life insurance policy

• all pertinent Gift Tax Returns

Avoid Inadvertently Omitted Assets
The preparer must bear in mind that all assets in

which the decedent had an interest, as of the date of
death, must be included in the gross estate.3 Care
should be taken to value all assets in accordance
with the pertinent statutes, regulations and case law
or an audit will likely ensue.

There are certain assets which are commonly
omitted from the estate tax return due to ignorance
of their existence or inadvertence. The absence of
these assets from a return will give rise to questions
in the examining attorney’s mind and will increase
the chances of an audit. 

Some of the most commonly omitted assets include
the following: 

• miscellaneous personalty

• accrued dividends

• accrued interest

• refunds on prepaid premiums

• income tax refunds

• adjusted taxable gifts

As noted above, an IRS Estate Tax Attorney will
routinely search for adjusted taxable gifts. Despite
the preparer’s best intentions, it is possible that the
examining attorney may turn up a gift transfer in
excess of the annual exclusion amount, which was
inadvertently omitted from the return. The impact of
such a discovery can be minimized when the estate
is in a position to take advantage of the decedent’s
ability to split gifts with a spouse.4 If the due date for
filing the gift tax return has not yet passed, or if the
due date has passed, but neither spouse has filed a
gift tax return for the applicable year, then the execu-
tor should be advised to seek to split a gift on behalf
of the decedent.5 This of course assumes cooperation
on the part of the decedent’s spouse, or the spouse’s
executor, administrator, guardian or committee.
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Aside from the obvious inadvertent omissions
and mathematical errors, certain complex legal and
valuation issues may make a return significantly
more likely to be the subject of an estate tax audit. If
the estate has hard-to-value assets and may be faced
with such an issue, the preparer should promptly
seek the advice of an experienced valuation expert.

No Double Dipping (The I.R.C. § 642(g)
Election)

Some deductions may be claimed on either the
Estate Tax Return or the Fiduciary Income Tax
Return. If counsel believes an estate tax audit is like-
ly, and not all such deductions were claimed on the
estate tax return at the time of filing, the preparer
may, depending on the circumstances of the estate
and individual beneficiaries, wish to hold off on
claiming those deductions on a Fiduciary Income Tax
Return ( Form 1041) until the IRS Estate Tax Closing
Letter has been issued. This way the deductions may
be used to offset any potential estate tax deficiency.
Once the election is made to claim such a deduction
on a Fiduciary Income Tax Return, that election is
irrevocable.6

The Audit Process
If a return is selected for audit, the IRS Estate Tax

Attorney is likely to review the following before
scheduling a meeting with the estate’s representative: 

• decedent’s final three years of income tax
returns

• any Fiduciary Tax Returns filed by the estate

• all Gift Tax Returns filed

• the decedent’s will

• trusts created by the decedent

• trusts in which the decedent had an interest

• the Surrogate’s Court file created for the estate

• land records at the appropriate county clerks’
offices

The IRS will also request detailed appraisals of any
real property or business interests held by the dece-
dent, if such appraisals have not already been includ-
ed with the return. Consequently, the preparer
should review all of the foregoing items prior to fil-
ing the return, in order to avoid an audit, but also to
be prepared if one should occur.

Once the preliminary documentation is
reviewed, the Estate Tax Attorney will then ordinari-
ly schedule an audit meeting with the estate’s repre-

sentative. During the initial audit meeting the exam-
ining attorney will normally review the decedent’s
financial records, including but not limited to: 

• bank statements

• savings passbooks

• check registers

• brokerage statements

• canceled checks for a three-year period

The examining attorney may also wish to review
the estate’s records of income and expenses, includ-
ing the estate check register, bank statements, can-
celed checks, invoices and receipts. Therefore, all
such records should be preserved to the extent possi-
ble, at least until an IRS Closing Letter has been
issued, in order to avoid the expense and hassle of
ordering them from a bank or other institution in the
event of an audit. The fiduciary should be counseled
to keep a thorough record of any expenses incurred
in connection with the production of information
requested by the IRS during an estate tax examina-
tion, as many of these expenses may be deducted on
the Estate Tax Return as expenses of estate adminis-
tration.7

It is noteworthy that the IRS Estate & Gift Tax
Examination Groups are separate and distinct from
the IRS Income Tax Groups. Although these groups
will from time to time make referrals to one another,
exchange information, and even occasionally coordi-
nate efforts on a particular examination, the examin-
ing IRS Estate Tax Attorney sometimes neglects to
give due regard to the income tax effects of an estate
tax adjustment. The private practitioner cannot
afford to make this mistake. Any increase in value of
a particular asset for estate tax purposes will also
increase that asset’s basis for income tax purposes.8
Also keep in mind that a deduction that is disal-
lowed in an estate examination may sometimes give
rise to a deduction that may be claimed on an indi-
vidual or fiduciary income tax return. 

Help From Within (The IRS Taxpayer
Advocate)

If the practitioner believes that the examiner is
not focusing adequately on an issue of concern to the
taxpayer, or if the examination is not proceeding at a
reasonably expeditious pace, the practitioner may
seek relief from the IRS Taxpayer Advocate Office
responsible for the District in which the examination
is being conducted. If the Taxpayer Advocate ele-
vates the issue to a “Problem Resolution Program
issue,” the examining attorney will be required to
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address the issue in a reasonably expeditious fash-
ion.9

Concluding the Estate Tax Examination
If any adjustments are proposed as the result of

an audit, the IRS Estate Tax Attorney must provide
the estate with a written Report of Estate Tax Exami-
nation Changes. 

If a deficiency is assessed, interest will also be
assessed on the deficiency or underpayment from the
due date of the return, without regard to extensions,
to the date payment is received.10 However, an estate
tax deduction may be claimed for any interest paid
on the deficiency.11

If the estate agrees with the adjustments made by
the examining attorney, the executor will be asked to
execute Waiver Form 890. The estate should receive a
closing letter from the IRS within a reasonable time
after a waiver is received. If more than six weeks
pass and no closing letter has been received, the
estate’s representative should consider calling the
examiner to determine the status of the closing letter.

Agreed unpaid deficiencies and overpayments of
$10,000 or more receive expedited processing. For
cases in this category the case will be closed out, the
tax assessed and the refund issued or collection pro-
ceedings initiated, as applicable, within a short peri-
od of time. This can present difficulties for the illiq-
uid estate faced with a large deficiency. Such an
estate may file for an extension of time to pay the
deficiency.12 If the deficiency involves a closely held
business interest which makes up a significant por-
tion of the estate, installment payment relief may be
available.13

Your Appeal Rights
There are several options open to an estate if the

estate’s representative and the examining attorney
cannot agree on an issue or issues. The estate’s repre-
sentative may request a conference with the manag-
ing attorney and the examining attorney to resolve
an issue.14 If at least 210 days remain before the
statute of limitations runs, the estate may have the
matter referred to the appropriate Regional Appeals
Division of the IRS. The statute of limitations period
for the assessment of estate tax liability, as is the case
with income and gift tax liability, is three years from
the due date of the return or three years from the
date of filing, whichever is later.15 Unlike the statute
of limitations for an income tax or a gift tax return,
the statute of limitations for assessing tax liability on
an estate cannot be extended.16

If counsel for the estate does not believe that the
IRS Estate Tax Attorney is being arbitrary or grossly
unreasonable, it may be in the best interests of the
estate to attempt to reach an expeditious agreement
with the attorney, particularly where subjective valu-
ation issues are involved. On the other hand, if the
attorney’s position appears to be arbitrary and
unsupportable, or if a large sum of tax is at issue, it
may be advisable to file an appeal with the IRS
Appeals Division. The IRS Appeals Division has sig-
nificantly more discretionary negotiating authority
than does the examining attorney. If the initial appeal
is unsuccessful, litigation in the Tax Court or the Dis-
trict Court is an option, but this option should be
avoided unless justified by the amount involved, due
to the inherent risks and costs of litigation.

If the estate and the examining attorney cannot
come to an agreement, a 30-day letter will be issued.
The 30-day letter will set forth any proposed assess-
ments and will offer the estate an opportunity to file
a protest to the assessment. If the estate files its
protest with the managing attorney within 30 days of
the date of this letter, the case will be referred to the
Regional Appeals Division. The protest must set
forth any issues with which the estate does not agree
and the facts or law which support the position
taken by the estate.17

If the estate fails to respond to the 30-day letter
within 30 days, a notice of deficiency, also known as
a 90-day letter, will be issued. If the estate wishes to
litigate the dispute in the Tax Court, it must file a
petition with the Tax Court within 90 days, or the tax
will be assessed and the opportunity to litigate in
that forum will be lost.18 The biggest advantage to
litigating a tax dispute in the Tax Court, rather than a
Federal District Court, is that the taxpayer need not
pay the alleged deficiency prior to litigating the mat-
ter.

An alternate forum for the litigation of tax dis-
putes with the IRS is the appropriate Federal District
Court. In order to file a petition with a Federal Dis-
trict Court, the taxpayer must first pay any assessed
deficiency in full.19 One advantage to filing in the
District Court is that payment of the assessed defi-
ciency means that interest will no longer be accumu-
lating. In contrast, a taxpayer who files an unsuccess-
ful suit in the Tax Court will have to pay interest on
the deficiency through the time a decision is ren-
dered and payment is made. Another possible
advantage of filing in a District Court is that a jury
trial is available in that forum, in contrast to the Tax
Court where no jury trial is available.
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Shifting the Burden of Proof to the IRS
Until recently, the burden of proof in tax litiga-

tion rested primarily with the taxpayer. Now, as long
as the taxpayer complies with all reasonable requests
for information by the Service, the burden of proof
may be shifted to the IRS.20 Consequently, it is
almost always advisable to comply with reasonable
requests for information made by an IRS Estate Tax
Attorney during an audit. Holding back information
which an examiner has requested and deems to be
critical to an examination is not likely to serve the
best interests of a client, especially since the IRS may
well obtain the requested information through its
fairly broad summons powers.21

Effect of the IRS Closing Letter
If a return is selected for examination, an IRS

closing letter (L 627) will be issued once the examina-
tion is completed and any changes are assessed.
Once a closing letter has been issued it is unlikely
that a return will be the subject of further examina-
tion, unless there has been a substantial error, both in
amount and in relation to the total tax liability, or
there is evidence of fraud, malfeasance, collusion,
concealment or the misrepresentation of a material
fact.22 This position has been enunciated by the IRS
in Rev. Proc. 59-25 and IRS Rev. Proc. 85-13. At the
present time an error may be considered “substan-
tial” if it generates a change in tax of $10,000 or
more. However, the safe harbor carved out by Rev.
Proc. 59-25 is not a legal guarantee, as it is only a rev-
enue procedure and is considered merely directory in
nature and not mandatory.23

Experience Counts
Due to the highly complex and rapidly changing

nature of estate taxation, the IRS utilizes Estate Tax
Attorneys to conduct estate tax audits. In order to
qualify as an IRS Estate Tax Attorney, a person must
have passed the bar exam in at least one U.S. state or
jurisdiction, and many have substantial experience in
auditing returns. For the same reasons, it is advisable
that an established trusts and estates attorney be con-
sulted regarding the preparation of the estate tax
return and critical upon the commencement of an
estate tax audit.
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Relief Against a Fiduciary: SCPA 2102 Proceedings
By Gary B. Freidman

Even the most cursory review of SCPA 2102 will
cause you to wonder how seven such unrelated pro-
ceedings found their way into the same section of the
SCPA. The answer is that SCPA 2102 is an amalgam
of several sections contained in the former Surro-
gate’s Court Act. This section is broadly entitled
“Proceedings for Relief Against a Fiduciary.” Howev-
er, the only thing that these eclectic proceedings have
in common is that they are all brought against a fidu-
ciary. As you will see they can be important weapons
in an estate practitioner’s arsenal.

SCPA 2102 provides:

A proceeding may be commenced to require a
fiduciary:

1. To supply information concerning the assets
or affairs of an estate relevant to the interest of
the petitioner when the fiduciary has failed
after request made upon him in writing there-
for.

2. To set apart and turn over exempt property to
which a spouse or child is entitled or if it has
been lost, injured or disposed of to pay the
value thereof or the amount of injury thereto.

3. After reservation for the payment of the
expenses of administration to pay the reason-
able funeral expenses of a decedent if there
are funds available for such payment.

4. To pay a claim which has been allowed, to
deliver a specific bequest or property to a per-
son entitled thereto or to pay a legacy, distrib-
utive share, interest in a trust or a claim for an
administration expense, and when a trustee is
unable to deliver personal property to the per-
son entitled, to pay the value thereof.

5. To pay in advance to any beneficiary of an
estate all or part of any beneficial interest to
which he is entitled when the property of the
estate applicable to the payment of debts,
legacies and expenses exceeds by at least one-
third the amount of all known claims, legacies
having priority and beneficial interests of the
same class and the beneficiary needs such
payment for his support or education or of his
family.

6. To comply with such directions as the court
may make whenever two or more fiduciaries
disagree with respect to any issue affecting
the estate.

7. Pursuant to the provisions of paragraphs (d)
and (e) of 11-1.5 of the estates, powers and
trusts law, to pay interest on general disposi-
tions at the legal rate unless the court other-
wise directs.

To Supply Information:

This subdivision allows a person interested to
commence a proceeding against a fiduciary “[t]o
supply information concerning the assets or affairs of
an estate relevant to the interest of the petitioner
when the fiduciary has failed after request made
upon him in writing therefor.”

Use of this subdivision is not limited solely to
residuary legatees. As long as you can demonstrate
that the information sought is relevant to your inter-
est in the estate, you have standing to make the
application. For example, a contingent, unliquidated
claimant (i.e., a creditor) of the estate has been held
to have standing to obtain an inventory of all of the
assets of the estate.1 There, the Court held that the
statute’s reference to “interest” does not limit its
application to a “person interested” within the mean-
ing of SCPA 103 [39] and that the inquiry is whether
the information sought is relevant to the petitioner’s
interest in the estate. For example, in the case of a
residuary beneficiary, information such as appraisals,
listings of assets on hand, claims against the estate
and similar kinds of information that would be
detailed in an account can be obtained. However, in
the case of a general legatee or a specific legatee, the
entitlement to information will be much narrower in
accordance with the beneficiary’s interest. 

A condition precedent to the commencement of a
2102, subd. 1 proceeding is the making of a written
demand on the fiduciary (not counsel) for the infor-
mation sought.2

In re Lauck,3 Surrogate Radigan held that the
duty to furnish information under this section
should be read to embrace information which the
fiduciary would be required to supply in an account,
relevant to the petitioner’s interest. Hence, the fiduci-
ary was required to supply, inter alia, appraisals of
estate assets and information concerning a close cor-
poration that the estate controlled.

The cases do hold, however, that this section is
not intended as a substitute for article 31 discovery.
The mechanics of the section are simple: a written
demand, served upon the fiduciary, for such infor-
mation. If, after a reasonable period of time the infor-

NYSBA Trusts and Estates Law Section Newsletter |  Winter 2000  | Vol. 33 | No. 4 23



mation is not furnished, a petition and an order to
show cause should be filed to compel the fiduciary to
show cause why the he/she/it should not supply the
information requested. The failure of the fiduciary to
comply with a court order directing that the informa-
tion be supplied can be a basis for removal under
SCPA 711.

To Set Apart and Turn over Exempt Property:

Subdivision 2 provides a mechanism for a sur-
viving spouse (or children under 21 if there is no
spouse) to compel the fiduciary to turn over the
exempt property specified in EPTL 5-3.1. This is the
section that provides that the spouse or child is enti-
tled to receive the first $15,000 in money or other
personalty, furniture, household effects, computer,
family bible, car, farm animals and implements and
other items as detailed in 5-3.1. Although the
amounts involved are relatively small, in the appro-
priate case, a subdivision 2 proceeding may serve as
useful leverage in negotiations or provide a vehicle
to test the validity of the status of a “surviving
spouse” either due to ineligibility under EPTL 5-1.2
or due to a waiver of exempt property in a pre-nup-
tial or separation agreement.

Since the “exempt property” is not considered a
part of the estate, it is not subject to the payment of
administration expenses (except reasonable funeral
expenses, if there are insufficient assets), nor reach-
able by creditors of the estate. Hence, the family
need not wait until the final accounting to receive
these assets and such a proceeding will generally be
entertained early in the administration of the estate.

An application for the turnover of exempt prop-
erty should be by petition, which commences a sepa-
rate proceeding, not by way of motion in an existing
probate or other proceeding.4

Payment of Funeral Expenses:

This subdivision, which provides for the com-
mencement of a proceeding for the payment of
funeral expenses, after reservation for the payment of
the expenses of administration is fairly straight-for-
ward. Not surprisingly, there is little modern case
law construing this subdivision. Any person who has
paid the funeral expense may petition for reimburse-
ment (including the director of a funeral home where
the bill is unpaid). The petitioner must show that the
amount expended was reasonable and that the estate
has sufficient assets to pay the other administration
expenses (as these expenses have priority over the
payment of funeral expenses5). Since the petitioner
generally is not privy to the size of the estate, it is
incumbent on a contesting fiduciary to show that the
assets are insufficient.6

To Compel Payment of a Claim or Legacy: 

One of the most frequently used SCPA 2102 pro-
ceedings is found in subdivision 4, which authorizes
a proceeding to compel a fiduciary:

1. to pay a claim that has been allowed, but is
unpaid;

2. to deliver a specific bequest or property;

3. to pay a legacy;

4. to pay a distributive share, in intestacy;

5. to pay an interest in a trust; 

6. to pay a claim for an administration expense.

This subdivision should not be confused with subdi-
vision 5 which concerns advance payments upon a
showing of need.

This is the proceeding to bring when represent-
ing an unpaid beneficiary or unpaid creditor (whose
claim has been allowed) where the administration
has gone on too long. It is far more efficient than a
compulsory accounting proceeding. Although the
resolution of a compulsory accounting proceeding is
usually not delayed, it will generally be several
months later until the accounting is actually filed
and a proceeding for its settlement commenced.
Using 2102, subd. 4, your proceeding can be before
the court much sooner. This is not a vehicle for deter-
mining the validity of the claim for which separate
proceedings are set forth in SCPA article 18; it is for
claims that have been allowed, but not paid.

As a practical matter, you should wait at least
seven months from the date of issuance of letters
before bringing this proceeding—as this is period
provided by SCPA 1802 in which a fiduciary acts at
his or her peril, vis-à-vis creditors, if a legacy is paid
out during this period. In other words, the fiduciary
who pays legacies during this period runs the risk of
personal liability to creditors if the assets are insuffi-
cient and he or she pays out estate assets to the bene-
ficiaries.7

The statute of limitations for a proceeding by a
legatee or distributee to compel payment of a legacy
or distributive share is six years.8 However, the bene-
ficiary’s time to commence the proceeding does not
begin to run until the judicial settlement of the fidu-
ciary’s account.9

The fact that an accounting proceeding is pend-
ing is not a bar to the grant of relief under SCPA
2102, subd. 4.10 There, trustees delayed for more than
three years the payment of accrued, undistributed
income to the estate of the deceased income benefici-
ary, because they were concerned with potential
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objections to their account. The Surrogate, citing the
strong policy interest in favor of the prompt settle-
ment of estates, the willingness of the executors of
the income beneficiary’s estate to execute a refunding
agreement and the consent of the current income
beneficiaries, directed the payment of all accrued
income.

In In re Carvel Foundation,11 Surrogate Emanuelli
directed the trustees of a charitable remainder uni-
trust created by Tom Carvel, which terminated on
the death of Mr. Carvel’s widow in August 1998, to
pay out 90% of the principal to the sole remainder
interest, the Carvel Foundation. In order to protect
the trustees from possible claims on the final
accounting, the Court directed that the remaining
10% be held as a reserve against contingent liabili-
ties. It also required the Carvel Foundation to exe-
cute a refunding agreement, obligating the Founda-
tion to refund to the trustees any amounts
determined by the Court to be needed to satisfy any
obligations in excess of the 10% reserve fund.

A proceeding under this subdivision has also
been used to compel the payment of a sum of money
due from a fiduciary pursuant to a stipulation of set-
tlement.12

The predecessor of this subdivision (SCA § 217)
has been used by an accountant employed by an
executor to compel payment of his fees as an admin-
istration expense.13

To Compel an Advance Payment:

Subdivision 5, which authorizes the Court, under
specified circumstances, to direct an advance pay-
ment of a beneficial interest in the estate, is perhaps
the most litigated SCPA 2102 proceeding. Not only
can the Court direct payment before the expiration of
the seven-month period, but even before a will is
admitted to probate.

The requirements are:

1. a beneficial interest in the estate;

2. the property of the estate for payment of
debts, legacies and expenses exceeds by at
least one third the amount of all known
claims, legacies having priority and of the
same class; and

3. the beneficiary needs such payment for his or
his family’s support or education.

In In re Milbank,14 the First Department held that
SCPA 2102(5) vests the Surrogate with the discretion
to authorize an advance payment against a claimed
beneficial interest in an estate, even when the ques-
tion of spousal status is at issue, provided that the
claimant is willing to post a full refunding bond.

One of the most well-known 2102(5) proceedings
involved the estate of the real estate investor, Sol
Goldman, whose estate was purported to have been
valued at between seven hundred million and one
billion dollars.15 The Surrogate had denied Mrs.
Goldman’s request for an advance payment. Mrs.
Goldman claimed her entitlement (a) under the
terms of an agreement with the decedent, (b) under
the will’s marital trust provisions, and (c) under her
elective share rights. Her children challenged, inter
alia, Mrs. Goldman’s status as a surviving spouse.
The First Department found that Mrs. Goldman had
demonstrated her need for an advance payment to
meet her obligations for taxes and legal fees and
directed an advance payment of two million dollars
immediately and two million dollars annually there-
after on the condition that she post a full refunding
bond.

An advance payment proceeding can be com-
menced during the pendency of a will contest. In In
re Weintraub,16 one of decedent’s surviving daughters
sought an advance payment from her father’s estate
(valued at $1.5 million) on the ground that she was
either entitled to one third of the estate under the
propounded will or one half of the estate in intestacy.
The application was opposed on the ground that
additional estate taxes may be owing, the requisite
showing of need was not made and there may be
another (as of then yet undiscovered) will which
might disinherit the petitioner. Surrogate Holzman
rejected these arguments and directed the distribu-
tion of $250,000, without the necessity for a refund-
ing bond.

In another contested probate proceeding, In re
Gordon,17 Surrogate Roth directed the making of an
advance payment, without a refunding bond, on
behalf of an infant beneficiary (a child of decedent)
where no funds were otherwise available for the
infant’s support and the infant would, under the
will, be the income and discretionary principal bene-
ficiary of a $3 million trust.

Where the petitioner’s entitlement to a certain
minimum amount from the estate is beyond perad-
venture, a refunding bond will generally not be
required. However, if status is in issue as in Milbank
or Goldman a full refunding bond or other appropri-
ate security will be required by the Court.18

Since it is a virtual certainty that if a beneficiary’s
entitlement to share in the estate is in question, either
because the will is being challenged or status is in
issue, a refunding bond will be required, your focus
should be on the other remaining elements of the
statute. You must establish to the Surrogate’s satis-
faction that the amount of the estate exceeds by one
third the amount needed to pay debts, administra-
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tion expenses and legacies that are senior to the peti-
tioner’s. Allegations upon information and belief will
not be sufficient. Obtain the information from the
fiduciary and prepare a chart if it will make your
presentation clearer. Of equal importance is demon-
strating that the funds are needed for the petitioner’s
or his family’s support or education. This means lay-
ing bare your client’s financial circumstances.
Remember, absent a showing of need the court is
powerless to grant any relief.

For Direction of the Court When Two or More
Fiduciaries Disagree:

This subdivision was broadened in 1993 to allow
a person interested in the estate to petition the Court
to resolve a dispute between fiduciaries who are
unable to agree with respect to any issue affecting
the estate. Formerly, this subdivision only authorized
a proceeding where the dispute between the fiduciar-
ies concerned the custody of money or other proper-
ty of the estate committed to them. It remains to be
seen how the broadening of this subdivision will be
construed by the Surrogates as there is scant, post-
amendment case law. Often disputes arise between
co-fiduciaries concerning control and custody of
estate records or estate assets, SCPA 2102, subd. 6
provides a vehicle to resolve such disputes, short of
the drastic remedy of a removal proceeding.

In In re Stanley,19 one of two fiduciaries sought
the Court’s advice and direction pursuant to this
division concerning a dispute with an individual co-
fiduciary over the use of estate funds to pay adminis-
tration expenses.20 The corporate fiduciary argued
that prior to making estate funds available to the
individual fiduciary for payment of administration
expenses, it may seek the Court’s advice and direc-
tion. The Surrogate rejected this argument as having
previously been determined by the First Department,
but noted that the individual’s expenditure of estate
funds would be reviewed in his accounting. Accord-
ingly, the corporate fiduciary was directed to give the
individual fiduciary independent control of estate
funds, upon his posting a bond equal in amount to
the funds.

An interesting example of how the courts dealt
with disputes between fiduciaries when the statute
was limited to issues concerning custody of money
or other property of the estate is In re Jacobs.21 There,
the trustees were vested with discretion as to which
charitable organization the remainder should be dis-
tributed. In a separate letter of instructions (which
we all know is not binding on the fiduciaries), the
decedent had made her wishes known. One trustee
wanted to honor the decedent’s wishes, but the other
trustee had a different idea.

Surrogate Roth observed that the power to dis-
tribute the fund was a joint power which must be
exercised by majority vote or where there is an even
number, unanimity is required in the absence of a tie-
breaking mechanism in the will. The Court then stat-
ed:

However, neither this statute [EPTL
§ 10-10.7] nor any decision provides
any guidance to the problem before
the court—how to resolve a dispute
between two fiduciaries who hold a
joint power. In fact, the deadlock sit-
uation between the two trustees
presents an issue of first impression
in this jurisdiction.

Except in extraordinary circum-
stances (citation omitted), the court
has no power to direct trustees in
whatever manner to exercise a joint
power vested in their “sole discre-
tion” by the testatrix. In fact, if such
a direction were given by the court
and not complied with, the court
would have no power to enforce it.

The Court went on to hold that although it lacks
the authority to give direction, it may, however, ren-
der advice and suggested to the trustees that if it
were a trustee, it would respect decedent’s request,
but that the trustees are not required to follow the
Court’s advice. However, the Surrogate cautioned
the trustees that:

[i]f the advice is disregarded, the
only other alternative to effectuate
decedent’s clear charitable purpose
is for the court to appoint a third
trustee, upon nomination by the
present trustees, to cast a deciding
vote. (citations omitted).

It may well be that post-amendment, the Court
may intercede in such a situation and resolve the dis-
pute. However, this runs counter to the long-stand-
ing rule that the court will not substitute its business
judgment for that of the fiduciaries.22

A typical pre-amendment example of a 2102,
subd. 6 proceeding is provided by In re Stubing.23

There, one of three co-executors allegedly refused to
make the estate’s books and records available to the
others so that a final account could be prepared. The
recalcitrant executor ignored repeated requests for
cooperation and the proceeding ensued. The Surro-
gate directed that the recalcitrant fiduciary deliver all
estate books and records to the Clerk of the Court to
permit free access thereto at all times by all three
co-fiduciaries and that he cooperate in all respects
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with the petitioner so that the final accounts of the
fiduciaries may be rendered and judicially settled
and distribution made. In so holding, the Court
observed:

The primary duties of an estate rep-
resentative are to settle the estate
and distribute the assets (Warren’s
Heaton on Surrogates’ Courts, Vol. 3,
§  218). Title of each executor to the
books and papers of the deceased is
equal. Each is entitled to inspect
them and to know for himself just
what they contain (Matter of Stein,
33 Misc. 542, 68 N.Y.S. 933) and each
has an equal right to custody of the
books and papers of a decedent
(Matter of Shearn’s Will, Sur., 157
N.Y.S.2d 495; Matter of Eisner, 6
App. Div. 563, 39 N.Y.S. 718).

To Pay Interest at the Legal Rate:

In 1985, EPTL 11-1.5 was amended to provide
that in a proceeding to compel payment of a disposi-
tion, the court must impose interest either at the rate
specified in the will or, if none, at six percent, begin-
ning seven months after the issuance of letters to the
fiduciary. If the Court finds that the delay in pay-
ment was unreasonable, interest may be awarded at
the rate specified in CPLR 5004 (currently 9%). Sub-
division 7 provides the vehicle to compel the award
of interest contemplated by the EPTL.

There is a split of authority concerning whether
interest is payable on a general legacy, absent the
commencement of litigation. In In re Schwartz,24 Sur-
rogate Roth allowed interest on the legacy, even
though no proceeding had been commenced, finding
that to hold otherwise would encourage litigation.
The Surrogate stated that a general legatee should be
allowed a share of the income actually earned during
administration if his or her payment is delayed and
suggested that remedial legislation may be required.
In In re Park-Montgomery,25 Surrogate Radigan inter-
preted Schwartz not to require the payment of inter-
est in all cases where there is no litigation, but would
consider such an award, as a matter of discretion, on
a case-by-case basis, dependent on the facts and cir-
cumstances.

The payment of interest is applicable to general
legacies only and has no application to the payment
of specific legacies (i.e., bequests of specified or iden-
tified property).26 Under the statute, specific legatees
are entitled to whatever income is earned on the spe-
cific property.

This brief overview of SCPA 2102 should con-
vince you that serious consideration should be given

to the use of one of these proceedings before you
consider commencing a removal or compulsory
accounting proceeding.

Endnotes
1. In re Lefkowitz, N.Y.L.J., Dec. 30, 1998, p. 26, col. 4 (Sur. Ct.,

Nassau Co. 1998). 

2. In re Kassover, N.Y.L.J., Feb. 11, 1991, p. 28, col. 2 (Sur. Ct.,
Nassau Co. 1991) (“Having requested information relative to
her interest in the estate, and that request having been
denied, the petitioner has satisfied the criteria of SCPA
2102(1) to commence this proceeding.”); In re Gerstein,
N.Y.L.J. Aug. 14, 1995, p. 31, col. 6 (Sur. Ct., Queens Co. 1995)
(Surrogate declined to entertain petition where the demand
consisted only of an exchange of correspondence between
counsel).

3. N.Y.L.J., May 28, 1982, p. 15 (Sur. Ct., Nassau Co. 1982).

4. In re Leopold, N.Y.L.J., June 26, 1995, p. 33, col. 3 (Sur. Ct., Suf-
folk Co.).

5. SCPA 1811, subd. 1.

6. See, generally, Turano and Radigan, New York Estate Adminis-
tration, (1999 ed.), § 12-2 (e).

7. In re Liebowitz, N.Y.L.J., July 19, 1991, p. 28, col. 1 (Sur. Ct.,
Kings Co.); cf. In re Feuer, 212 A.D.2d 870, 622 N.Y.S.2d 619
(3rd Dep’t 1995), appeal withdrawn, 85 N.Y.2d 968, 629
N.Y.S.2d 728 (1995); In re Freidman, N.Y.L.J., Dec. 12, 1994, p.
34, col. 3 (Sur. Ct., Kings Co.).

8. In re Seaman, 146 Misc. 2d 563, 551 N.Y.S.2d 454 (Sur. Ct.,
Nassau Co. 1990).

9. Id.

10. In re Abrams, N.Y.L.J., Oct. 7, 1998, p. 26, col. 3 (Sur. Ct., New
York Co.).

11. N.Y.L.J., July 6, 1999, p. 34, col. 6 (Sur. Ct., Westchester Co.).

12. In re Leopold, N.Y.L.J., Nov. 18, 1998, p. 33, col. 4 (Sur. Ct., Suf-
folk Co.); In re Foris, N.Y.L.J., June 15, 2000, p. 33, col. 1 (Sur.
Ct., Suffolk Co.).

13. In re Musil, 254 App. Div. 765, 4 N.Y.S.2d 577 (2d Dep’t 1938)
(statute is remedial in nature “to facilitate the payment of
obligations where, by reason of controversy and litigation,
final accounting is delayed.”).

14. 49 A.D.2d 848, 374 N.Y.S.2d 105 (1st Dep’t 1975).

15. In re Goldman, 150 A.D.2d 267, 541 N.Y.S.2d 788 (1st Dep’t
1989).

16. N.Y.L.J., July 3, 1996, p. 30, col. 2 (Sur. Ct., Bronx Co.).

17. N.Y.L.J., Oct. 29, 1998, p. 29, col. 4 (Sur. Ct., New York Co.).

18. See In re Levi, N.Y.L.J., Oct. 17, 1995, p. 33, col. 5 (Sur. Ct.,
Nassau Co.) (surviving spouse whose status was questioned
was permitted to give mortgage on her realty in lieu of a
refunding bond).

19. N.Y.L.J., Feb. 10, 1998, p. 27, col. 1 (Sur. Ct., New York Co.).

20. The fiduciaries had previously litigated over the issue and
the First Department held that each fiduciary is unilaterally
empowered (i.e., without the consent of a co-fiduciary—a
several power) to pay administration expenses including
reasonable counsel fees and that each  fiduciary is entitled to
the custody of the assets of the estate or fund. In re Schwarz,
240 A.D.2d 268, 660 N.Y.S.2d 107 (1st Dep’t 1997).

21. 127 Misc. 2d 992, 487 N.Y.S.2d 992 (Sur. Ct., New York Co.
1985).

22. See Turano and Radigan, New York Estate Administration,
(1999 ed.), § 12-2(g) (“the court will ordinarily not substitute

NYSBA Trusts and Estates Law Section Newsletter |  Winter 2000  | Vol. 33 | No. 4 27



its judgment for the fiduciaries’ on investment of estate
funds, timing of payment of a claim, or any other matter of
business judgment, but the court may direct that no matter
how the funds are invested, the fiduciaries control them
jointly.”).

23. 47 Misc. 2d 174, 261 N.Y.S.2d 914, (Sur. Ct., Kings Co. 1965).

24. 161 Misc. 2d 471, 614 N.Y.S.2d 668 (Sur. Ct., New York Co.
1994).

25. N.Y.L.J., May 19, 1997, p. 33, col. 4 (Sur. Ct., Nassau Co.).

26. EPTL 11-2.1 (d)(2)(A); In re Miller, N.Y.L.J., March 24, 1999, p.
32, col. 4 (Sur. Ct., Nassau Co.).

Gary B. Freidman is a partner of Greenfield
Stein & Senior, LLP. His practice is in trust and
estate-related and commercial litigation. He is a
graduate of St. John’s University School of Law and
holds a Masters degree in Taxation from New York
University Graduate School of Law. He is a Vice-
Chair of the Estate Litigation Committee of this
Section.

28 NYSBA Trusts and Estates Law Section Newsletter |  Winter 2000  | Vol. 33 | No. 4

John Hancock Life Insurance Company, Boston, MA 02117

(Paid Advertisement)



NYSBA Trusts and Estates Law Section Newsletter |  Winter 2000  | Vol. 33 | No. 4 29

What Every Trusts and Estates Attorney Should Know
About Elder Law: A Primer
By Anthony J. Enea

As the “baby boomer” generation ages, the fre-
quency with which trusts and estates attorneys will
be called upon by their clients to address elder law
issues will inevitably increase. Although the practice
of elder law has evolved in the last decade to encom-
pass many diverse areas of law, Medicaid eligibility
and asset protection planning continue to remain its
core components. Interestingly, it is within these
components of the practice of elder law that the most
common misconceptions occur. 

Distinctions Between Medicare and
Medicaid

As a starting point, it is important to know the
distinctions between Medicare and Medicaid. Briefly,
Medicare is a federal program which is available to
persons who are 65 years of age and older as well as
certain disabled persons.

Since the passage of Title XVII of the Social Securi-
ty Act in 1965, Medicare has basically been the health
insurance component of Social Security.1 Medicare
provides health insurance for those 65 years of age
and older without any asset or income requirements.
The Medicare program is administered by the federal
government. 

There are three separate components of
Medicare:

Medicare Part A—covers the costs of in-patient
hospital care, home health care, hospice care and
some “skilled” nursing care. The hospital care must
be determined to have been medically necessary.2

Medicare Part B—covers part of the cost of physi-
cian services and other medical services and sup-
plies. For example, if an individual is hospitalized,
the hospital bill would be covered by Part A; howev-
er, the patient’s physician services would be covered
by Medicare Part B.3

Medicare Part C (Medicare Plus Choice)—this por-
tion of Medicare was recently enacted to provide
those eligible for Medicare to have the option of hav-
ing physicians’ services provided to them by various
health care providers such as HMOs.4

For purposes of nursing home planning, it is
important to remember that Medicare only covers a
maximum stay in a skilled nursing facility of one

hundred days, if the admission to the nursing home
is within 30 days of the hospital discharge.5 The
patient must require skilled nursing or skilled reha-
bilitative services on a daily basis.6 Medicare does
not provide any coverage for custodial care, which is
generally most of the care a nursing home patient
receives. This is where the need for Medicaid eligibil-
ity is of importance.

Unlike Medicare, Medicaid is a “means tested”
entitlement program which is jointly administered by
the federal and state government. The Medicaid pro-
gram was enacted in 1964 by Title XIX of the Social
Security Act. As a “means tested” entitlement pro-
gram Medicaid has income and resource limits as a
pre-condition to eligibility. In order to participate in
the Medicaid program, in 1965 New York State enact-
ed the enabling legislation to effectuate the availabili-
ty of Medicaid in New York.7

In addition to the income and resource require-
ments for eligibility for Medicaid, residency is an
additional prerequisite for eligibility. For purposes of
Medicaid eligibility, residency is defined as the loca-
tion where the applicant has his permanent home.8
Generally, to be eligible for Medicaid in New York,
an individual must be a resident of the state.9
Although, New York has no durational residency
requirement, it still is necessary that the individual
applicant be a resident of New York.10 The intent to
remain permanently or indefinitely is a critical factor
in establishing residency.11 Although it is not neces-
sary that one be a citizen, it is necessary that one be a
legal resident.12

Finally, to be eligible for Medicaid it is necessary
that an individual be under the age of 21 or over the
age of 65.13 Those between the ages of 21 and 65 can
become eligible for Medicaid if they are blind, dis-
abled, eligible for public assistance, or recipients of
Supplemental Security Income.14

Income and Resource Requirements for
Nursing Home Medicaid Eligibility

For purposes of this article, I will focus on eligi-
bility for Medicaid for institutional services in New
York State, which most importantly includes nursing
homes. There are also categories of Medicaid cover-
age for home care services as well as community
Medicaid.
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An applicant for nursing home Medicaid must
have income and resources below specified
amounts.15 If the applicant for nursing home Medic-
aid is single, his or her monthly income in excess of
$50 (“personal needs allowance”) must be paid to the
nursing home.16 In addition to the aforestated $50
per month of income, the applicant for Medicaid is
permitted to have $3,600 in resources. Resources are
defined as property of any kind, whether real prop-
erty, tangible or intangible, liquid or non-liquid.
Administrative Directive: 96 ADM-8 of the NYS Dept. of
Social Services provides that assets for purposes of
Medicaid eligibility are defined as all of the individ-
ual’s and spouse’s income and resources. However,
there are exceptions which I will discuss later. For a
married couple who are both seeking eligibility for
nursing home Medicaid, the combined resource
allowance is $5,250 in the year 2000. Both the income
and resource requirements are uniform throughout
the entire State of New York.17

As can be seen from the above, one who is single
can have neither a significant amount of income nor
resources to satisfy the eligibility requirements for
Medicaid. In order to encourage individuals to
remain at home as long as possible, rather than
entering a nursing home, the income and resource
eligibility requirements for the spouse of an appli-
cant for Medicaid are significantly higher than those
for an individual applicant. The spouse of an indi-
vidual who is applying for nursing home Medicaid is
referred to as the “community spouse.” For the year
2000, the “community spouse” is permitted to have
resources that range in amount between $74,820 and
$84,120.18.18 Thus, if a couple’s resources are
between $149,640 and $168,240, the allowance per-
mitted will be one half of the combined resources. If
the resources exceed $168,240, the $84,120 resource
limit will be applied. Additionally, if the resources
exceed the $168,240, those excess resources will be
subject to a claim by Medicaid to their full extent.19

In discussing the resource allowance for either a
single person or for the community spouse, it is
important to remember that only non-exempt
resources are counted for purposes of Medicaid eligi-
bility.20 There are resources which are exempt, thus
having no effect on eligibility for Medicaid. For
example, personal belongings such as clothing, jew-
elry, automobile, and other tangible personal proper-
ty such as the contents of one’s home or apartment
are exempt.21 Most importantly, one’s “primary resi-
dence,” which is referred to as the “homestead” if
occupied by the applicant, the applicant’s spouse or
a minor disabled child, is also an exempt asset for
purposes of Medicaid eligibility.22 The homestead
will be considered exempt even if it is a two- or

three-family residence, condo or cooperative apart-
ment.23 Further, if the homestead generates income,
the homestead will remain exempt but the income
generated is not exempt.24 If the homestead is occu-
pied solely by the applicant who is applying for
nursing home Medicaid, the applicant would need to
establish that he or she intends to return home. This
is critical in avoiding Medicaid’s determination that
the occupant is in “permanent absent status,” thus
resulting in the homestead losing its exempt status.25

Although the homestead is exempt for purposes
of eligibility, it is important to note that Medicaid
will have a lien for Medicaid benefits paid for nurs-
ing home care or the equivalent thereof.26 Sections
104 and 369 of the Social Services Law of the State of
New York grant to Medicaid the right to recover
against the estates of Medicaid recipients and their
spouses. Additionally, under the provisions of the
Omnibus Budget Reconciliation Act of 1993 (“OBRA
93”), the states were further mandated by the federal
government to adopt estate recovery programs.27

Transfer of Asset Rules and Medicaid’s
Look-back Period

On numerous occasions, I have had both clients
and colleagues advise me of their belief that all gifts
or transfers of assets will automatically disqualify
one from Medicaid for three years. This is perhaps
the most often repeated and most common miscon-
ception that both the public and non elder law attor-
neys have about Medicaid eligibility. At times, I
believe this misconception has taken on a life of its
own; it’s the equivalent of the Miranda warning of
the elder law profession, often repeated, but rarely
fully understood. Because Medicaid is a “means test-
ed” program, if assets are transferred (gifted) with-
out the receipt of something of equivalent value in
return, an “uncompensated transfer” of assets has
occurred, which, with a few exceptions which I will
discuss later, triggers a period of ineligibility for
Medicaid.28 Calculation of this period of ineligibility
is determined by taking the dollar value of the
uncompensated transfer of assets and dividing it by
the average cost of a nursing home (skilled nursing
facility) in the region (county) in which the applicant
resides as determined by the Department of Social
Services.29 For example, for the year 2000 the New
York City Regional nursing home transfer rate is
$7,730 per month and the rate for Westchester and
other northern metropolitan counties is $7,123 per
month. Thus, in Westchester, an uncompensated
transfer of $100,000 utilizing the rate of $7,123 per
month ($100,000 divided by $7,123) would create a
period of ineligibility for Medicaid of approximately
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14.03 months. The commencement date of the period
of ineligibility is the first day following the month of
the transfer.30 For example, a non-exempt transfer
made on September 1st would create a period of
ineligibility commencing on October 1st.

With the enactment of OBRA 93, a 36-month
look-back period was created. Thus, an individual
who transfers assets of a high enough value to create
an ineligibility period in excess of 36 months, (for
example, $300,000 divided by the Westchester rate of
$7,123.00 creates 42.11 months of ineligibility), and if
that individual waits at least 36 months before apply-
ing for Medicaid, he or she can avoid the longer peri-
od of ineligibility (above 36 months). However, if one
creates an ineligibility period in excess of 36 months
and does not wait for the 36 months to end before
applying for Medicaid, he or she would be ineligible
for the full period of ineligibility created above the 36
months.31 Thus, it is critical that the application for
Medicaid not be filed until the entire period of ineli-
gibility has expired. When applying for Medicaid for
nursing home care all transfers of assets made within
36 months of the date of filing the application have
to be disclosed to the Department of Social Services.

One important distinction with the Rules for the
transfer of assets, applies to transfers made to or
from an irrevocable lifetime trust. With the enact-
ment of OBRA 93 a 60-month look-back period was
created for transfers made to or from an irrevocable
lifetime trust.32 This 60-month look-back period has
spawned the misconception that all transfers to a
lifetime (inter vivos) trust will automatically create a
60 month period of ineligibility and a 60-month look-
back period for Medicaid. If the ineligibility period
created by funding the trust (same formula for out-
right transfers is used) is less than 60 months, assum-
ing all other income and resource requirements have
been satisfied, eligibility would be established when
the penalty period ends. If the ineligibility period
created by the transfer to the irrevocable lifetime
trust is in excess of 36 months, a 60-month look-back
period is created. For example, if $300,000 is trans-
ferred to an irrevocable lifetime trust, the ineligibility
period created in Westchester would be 42.11
months, but the look-back period for the transfer to
the trust is 60 months. However, if the ineligibility
period created is 60 months or more, the applicant
will have to wait for the 60-month period to expire
before submitting his or her application for nursing
home Medicaid.33 It should be remembered that all
the assets transferred to a revocable lifetime trust are
considered available for Medicaid purposes and offer
no protection for purposes of Medicaid eligibility.
The irrevocable income only trust has established
itself as the most commonly used trust for Medicaid

asset protection planning. It provides to the client a
level of comfort in knowing that they have taken a
positive step to protect their assets for purposes of
Medicaid eligibility, while allowing the client to
receive all of the income from those assets. In most
instances there is little if any change in the client’s
lifestyle as a result of the creation and funding of
said trust. 

The transfer of asset rules and the applicable
ineligibility periods only apply with respect to appli-
cations made for nursing home Medicaid or its
equivalent. Thus, no ineligibility period is created by
any uncompensated transfers for Medicaid home
care.

Finally, there are transfers of assets which do not
create any periods of ineligibility for nursing home
Medicaid. For example, the homestead can be trans-
ferred to (a) one’s spouse, minor child, disabled or
blind child (any age), (b) adult child who has lived in
the home of the parent for at least two years prior to
the parents’ institutionalization and who has been a
caregiver to the parent and (c) a sibling of the Medic-
aid applicant who has resided in the home for a least
one year prior to institutionalization and who has an
equity interest in the home.34 In addition to the trans-
fer of the homestead, any assets can be transferred
without any period of ineligibility being imposed
when the transfer is made for the benefit of a spouse
or disabled child.35

Spousal Refusal in New York
Typical of the numerous complexities con-

fronting the elder law attorney in New York is Med-
icaid’s “spousal refusal” rule. Medicaid having previ-
ously delineated specific financial requirements
relevant to the spouse (“community spouse”) of the
applicant for Medicaid, one would think there would
be no way of sidestepping those requirements. How-
ever, under New York Law if the spouse of an appli-
cant for Medicaid refuses to pay for the medical
expenses of his or her spouse, then the eligibility of
the applicant for Medicaid must be determined with-
out giving any consideration to the income and
resources of his or her spouse. Thus, once a spousal
refusal statement has been filed with Medicaid, irre-
spective of the income and resources of the appli-
cant’s spouse that may be above the Medicaid eligi-
bility levels, Medicaid will not be permitted to
consider them. 

Although the spouse is permitted to refuse to
pay for his or her spouse’s medical expenses, the exe-
cution of the spousal refusal does not obviate the
refusing spouse’s liability for Medicaid paid on
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behalf of his or her spouse. Medicaid can initiate a
support proceeding in the Family Court against the
refusing spouse to recover the actual expenditures
made by Medicaid. However, Medicaid’s recovery is
limited to the community spouse’s resources and
income in excess of the amount she is permitted to
have (“community spouse resource allowance”).36

The right to execute a spousal refusal provides
the elder law attorney with a significant amount of
flexibility in making recommendations to the client.
Although Medicaid has in recent years been signifi-
cantly more aggressive in pursuing reimbursement
from the community spouse, there still exists the pos-
sibility that Medicaid will not pursue reimburse-
ment. Furthermore, even if reimbursement is pur-
sued, the amount Medicaid can seek reimbursement
for is limited to the amount actually expended. Last-
ly, because Medicaid pays the nursing home a signif-
icantly reduced rate for a room versus the rate the
applicant as a private pay patient would pay, the
execution of a spousal refusal may be a prudent
planning choice.

Conclusion
As you can see from the above even the most

basic rules for Medicaid eligibility can be quite per-
plexing. Because of its dynamic and continuously
changing nature, elder law requires a significant
commitment.
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Internal Revenue Service Issues Final, Temporary and
Proposed Regulations Concerning Grantors, Transfers
to Foreign Trusts and Related Gain Recognition
By Victoria A. Dalmas, Michelle B. Graham, Rahul M. Ranadive, Monica M. Robles and
Marnin J. Michaels

The Internal Revenue Service (IRS or “Service”)
recently issued a series of final, temporary and pro-
posed regulations which impact upon U.S. persons
who transfer property to foreign trusts. Effective July
5, 2000, the IRS finalized regulations (T.D. 8890)
defining the term grantor for purposes of the grantor
trust rules of Code §§ 671-679. On August 4, 2000,
the IRS issued a pair of proposed regulations which
address, respectively: (1) transfers of property by a
United States (U.S.) person to a foreign trust which
has one or more U.S. beneficiaries (REG-209038-89);
and (2) the recognition of gain on certain transfers of
property by U.S. persons to foreign trusts and estates
(REG-108522-00).

Definition of Grantor

Final Regulations Published

The IRS published final regulations on trusts
with foreign grantors. The final regulations are effec-
tive July 5, 2000, and adopt, without modification,
the proposed regulations published on August 10,
1999. What follows is a summary of the prior law
and the current law with respect to foreign grantor
trusts. 

Prior Law

Until the Small Business Job Protection Act of
1996 (SBJPA 1996), the grantor trust rules had been
affirmatively used by taxpayers to establish foreign
grantor trusts with U.S. beneficiaries. If, under the
foreign trust rules, a foreign person was deemed to
be the owner of the trust, tax-free distributions could
be made to U.S. beneficiaries. So long as the foreign
trust only had foreign source income not effectively
connected with a U.S. trade or business, the foreign
grantor would not be subject to U.S. income tax.
Under prior law, protection from the abuse of these
rules depended upon the application of § 672(f) of
the Internal Revenue Code of 1986, as amended
(“Code”), as enacted in 1990 and judicial doctrines
such as substance-over-form, sham transaction and
step-transaction.

New Foreign Grantor Trust Rules

SBJPA 1996 significantly expanded Code § 672(f).
Under the new rules, except as provided below, the
grantor trust rules only apply to the extent their
application, without regard to Code § 672(f), results
in any portion of the trust being treated as owned by
a U.S. citizen or resident or a domestic corporation.
In accordance with the grant of regulatory authority
contained in Code § 672(f)(6), proposed regulations
under Code § 672(f) were published on August 10,
1999 and were ultimately adopted, without modifica-
tion, effective July 5, 2000. Code § 672(f) applies to
domestic and foreign trusts. Any portion of the trust
that is not treated as owned by a grantor or another
person under these new rules will be treated as a
nongrantor trust for tax purposes. The determination
of the portion of a trust treated as owned by the
grantor or other person will be based on the terms of
the trust, the application of the grantor trust rules,
and the regulations thereunder. 

Special Rules for Certain Foreign Corporations

Code § 672(f)(3) provides that for purposes of the
new foreign grantor trust rules and except as other-
wise provided in regulations, a controlled foreign
corporation (defined in Code § 957) will be treated as
a domestic corporation, and the new rules will not
apply for purposes of applying Code § 1297. Recent-
ly published final regulations provide additional
guidance concerning the application of these rules to
certain foreign corporations.

1. General Rule 

Except as set forth below, if the owner of any
portion of a trust upon application of the grantor
trust rules, without regard to Code § 672(f), is a con-
trolled foreign corporation defined in Code § 957
(CFC), a passive foreign investment company
defined in Code § 1297 (FPIC), or a foreign personal
holding company defined in Code § 552 (FPHC), the
corporation will be treated as a domestic corporation
for purposes of the new foreign grantor trust rules.

NYSBA Trusts and Estates Law Section Newsletter |  Winter 2000  | Vol. 33 | No. 4 33

(Continued on page 36)



34 NYSBA Trusts and Estates Law Section Newsletter |  Winter 2000  | Vol. 33 | No. 4

Scenes

SANTA FE, N
September 

Scenes

SANTA FE, N
September 

Josh Rubenstein

John Morken, Eileen Caulfield Schwab, Josh Rubenstein,
Judith Siegel-Baum, Gary Friedman, Arlene Harris

Arlene Harris, Josh Rubenstein, Don KleinDarcy Katris, Rich Bowler, Glenn Troost, Susan Litwer

Meg Gaynor, Dick Rothberg, Mark Haranzo, Gilda Haranzo



NYSBA Trusts and Estates Law Section Newsletter |  Winter 2000  | Vol. 33 | No. 4 35

Dick Rothberg and Mike Zuckerman

Scott Nammacher, Paul Como, Victoria D’Angelo

Dick Rothberg, Arlene Haskel, Jules Haskel, Arlene Harris

Tom and Susan Amlicke, Lou and Paula Pierro,
Larry and Renee Edelman

Harvey Schneider, Susan Porter

s from

NEW MEXICO

20-24, 2000

s from

NEW MEXICO

20-24, 2000



2. Exception in the Case of Gratuitous Transfers
to U.S. Persons

If a trust to which a CFC, PFIC or FPHC has
made “gratuitous transfer” or a trust treated as
owned by a CFC, PFIC or FPHC under Code § 678
makes a “gratuitous transfer” to a U.S. person, the
entity will be treated as a foreign person for purpos-
es of the rules allowing the IRS to recharacterize pur-
ported gifts from corporations or partnerships.

Exceptions to the New Foreign Grantor
Trust Rules

1. Certain Revocable Trusts

The new foreign grantor trust rules will not
apply to any portion of a trust if the grantor has the
power, exercisable solely by the grantor without the
approval or consent of any other person, to revest
absolutely in the grantor title to the trust property to
which such portion is attributable. 

In the event of the grantor’s incapacity, the
power to revest title to trust assets in the grantor
must be exercisable by a guardian or other person
with unrestricted authority to exercise the power on
the grantor’s behalf. The grantor’s power to revest
trust assets exercisable only with the approval of a
related or subordinate party who is subservient to
the grantor will be treated as exercisable solely by
the grantor. A grantor will be treated as having the
power to revest trust assets for a taxable year of the
trust only if the grantor has such power for a total of
183 or more days during the taxable year of the trust.
If the first or last taxable year of the trust (including
the year of the grantor’s death) is less than 183 days,
the grantor is treated as having the power to revest
trust assets if the grantor has such power for each
day of the first or last taxable year, as the case may
be. 

A trust (or portion of a trust) that fails to qualify
for this exception for a particular taxable year of the
trust will be subject to the foreign grantor trust rules
for that taxable year and all subsequent taxable years
of the trust. 

Subject to the rules which require a separate
accounting for gratuitous transfers to certain trusts
after September 19, 1995, the new foreign grantor
trust rules do not apply to any portion of a trust that
was treated as owned by the grantor under Code
§ 676 on September 19, 1995, as long as the trust
would continue to be so treated thereafter. This rule,
however, does not apply to any portion of the trust

attributable to gratuitous transfers made to the trust
after September 19, 1995.

2. Certain Irrevocable Trusts

The new foreign grantor trust rules will not
apply to any portion of a trust if the only amounts
distributable from such portion (whether income or
corpus) during the lifetime of the grantor are
amounts distributable to the grantor or the spouse of
the grantor.

The final regulations continue to provide that
amounts distributable to discharge a legal or support
obligation of the grantor or the grantor’s spouse are
treated as distributable to the grantor or the
grantor’s spouse. An obligation is considered a legal
obligation if it is enforceable under the local law of
the jurisdiction in which the grantor (or the grantor’s
spouse) resides. An obligation to a related person,
other than an individual who is legally separated
from the grantor under a decree of divorce or sepa-
rate maintenance, is generally not treated as a legal
obligation unless it was contracted for adequate and
full consideration in money or money’s worth.
Amounts distributable in support of individuals who
(1) would be treated as dependents of the grantor or
the grantor’s spouse under Code § 152(a)(1) through
(9) (without regard to the requirement that over half
of the person’s support be received from the grantor
or the grantor’s spouse), and (2) are either perma-
nently and totally disabled or less than 19 years old,
will be treated as amounts distributable to the
grantor or the grantor’s spouse. Potential support
obligations that are not reasonably expected to arise
under the circumstances are disregarded. 

The final regulations clarify that this exception
will not apply after the death of the grantor, even if
the grantor’s spouse survives and the grantor’s
spouse would be treated as owning the trust under
Code § 678 without regard to Code § 672(f).

The trust cannot provide that any person other
than the grantor or the grantor’s spouse can receive
distributions even if only for a limited time or pur-
pose. If such temporary beneficiaries are permitted,
the trust will not qualify for this exception even after
such payments cease.

Subject to the rules which require a separate
accounting for gratuitous transfers to certain trusts
after September 19, 1995, the new foreign grantor
trust rules do not apply to any portion of a trust that
was treated as owned by the grantor under Code
§ 677 on September 19, 1995, as long as the trust
would continue to be so treated thereafter. This rule,
however, does not apply to any portion of the trust
attributable to gratuitous transfers made to the trust
after September 19, 1995.
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3. Compensatory Trusts

Except as provided in regulations, the new for-
eign grantor trust rules will not apply to any portion
of trust distributions from which are taxable as com-
pensation for services rendered. 

The final regulations describe the compensatory
trusts exempt from the new foreign grantor trust
rules (including non-exempt employees’ trusts
described in Code § 402(b), and so-called “rabbi
trusts”) and provide that the IRS may, in revenue rul-
ings, notices or other guidance published in the
Internal Revenue Bulletin designate additional cate-
gories of compensatory trusts which shall be exempt
from the new foreign grantor trust rules.

Anti-abuse Rule: Exception to the
Exceptions

If a U.S. beneficiary of a trust has made direct or
indirect gratuitous transfers of property (including
cash) to a foreign person otherwise treated as the
owner of any portion of the trust, the beneficiary will
be treated, to the extent of the transfers made by the
beneficiary, as the grantor of such portion of the
trust. For purposes of this rule, annual exclusion gifts
are not taken into account. In addition, the rule
applies regardless of whether the U.S. beneficiary
was a U.S. beneficiary at the time of any transfer.
Finally, the rule will not apply if the U.S. person can
prove that the transfers to the foreign person were
completely unrelated to any transaction involving
the trust.

Definition of “Grantor”

On August 10, 1999, the IRS issued proposed and
temporary regulations defining the term “grantor.”
The proposed regulations were finalized and have
been made effective as of July 5, 2000. Under the
final regulations, the term “grantor” includes the
persons described below.

1. Nominal Creator (whether the actual creator
or an accommodation creator of the trust). A
person who creates a trust, whether for him-
self or herself or for another person, is a
grantor of that trust. Although treated as
grantor, a person who creates a trust but
makes no gratuitous transfers to the trust is
not treated as an owner of any portion of the
trust under the grantor trust rules.

2. Undisclosed Creator. A person on whose
behalf a trust is created is a grantor of that
trust.

3. Gratuitous Transferor. A person who, directly
or indirectly, makes a gratuitous transfer of

property (including cash) to a trust is a
grantor of that trust. Although treated as
grantor, a person who funds a trust with an
amount that is directly reimbursed to such
person within a reasonable period of time and
who makes no other gratuitous transfers to
the trust is not treated as an owner of any por-
tion of the trust under the grantor trust rules.

4. Transferee Grantor. A person who acquires an
interest in a trust from a grantor of certain
investment trusts described in Treas. Reg. §
301.7701-4(c), liquidating trusts described in
Treas. Reg. § 301.7701-4(d), or environmental
remediation trusts described in Treas. Reg. §
301.7701-4(e) is a grantor of the trust in which
the interest was acquired.

5. Corporate or Partnership Grantor. A partner-
ship or corporation will generally be treated
as the grantor of a trust if it makes a gratu-
itous transfer to a trust for a business pur-
pose, i.e., to secure a legal obligation of the
partnership to a third party unrelated to the
partnership. 

6. Partner or Shareholder Grantor. If a partner-
ship or a corporation makes a gratuitous
transfer to a trust, and the transfer is not for a
business purpose of the partnership or corpo-
ration but is, e.g., for the personal purposes of
one or more of the partners or shareholders,
the gratuitous transfer will be treated as a
constructive distribution to such partners or
shareholders under federal tax principles, and
the partners or the shareholders will be treat-
ed as the grantors of the trust. For example, if
a partnership makes a gratuitous transfer to a
trust that is for the benefit of a child of a part-
ner, the gratuitous transfer will be treated as a
distribution to the partner under § 731 and a
subsequent gratuitous transfer by the partner
to the trust. 

7. Grantors of Transferor Trusts. If a trust makes
a gratuitous transfer to another trust, the
grantor of the transferor trust will generally
be treated as the grantor of the transferee
trust.

8. General Power of Appointment Transferors. If
a gratuitous transfer of property is made from
one trust to another pursuant to the exercise
of a general power of appointment over the
first trust, the holder who exercised the power
will be treated as the grantor of the transferee
trust, whether or not the grantor of the first
trust is treated as the owner of that trust
under the grantor trust rules. A holder of an
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unexercised general power of appointment,
while treated as the owner of the portion of
the trust subject to withdrawal, is not treated
as the grantor of the trust solely by reason of
the right to withdraw.

Transfers by U.S. Persons to Foreign
Trusts with U.S. Beneficiaries

Proposed Regulations Published

The IRS published proposed regulations on
transfers by U.S. persons to foreign trusts that have
U.S. beneficiaries. What follows is a summary of the
prior law and the current law with respect to such
transfers. 

Prior Law

Prior to the enactment of § 679 of the Code, a
U.S. person could establish a foreign nongrantor trust
for the benefit of U.S. beneficiaries, regardless of
whether the property transferred to the trust was
made gratuitously or at arm’s length. The U.S.
income tax benefit of a foreign nongrantor trust was
the avoidance of current U.S. income taxation to the
trust on non-U.S. source income (other than capital
gains) and on any income effectively connected with
a U.S. trade or business (or treated as effectively con-
nected with a U.S. trade or business). The tax-free
accumulation of income to such trusts was also feasi-
ble on a world-wide basis provided the trust was
sitused in a jurisdiction that imposed no income tax
on trusts and the trust limited its investments in
countries that imposed no tax on dividends and
interest.

Section 679 of the Code

The U.S. Congress added § 679 to the Code in
1976 as part of the Tax Reform Act of 1976 (“1976
Act”) in order to prevent the tax-free accumulation of
income to foreign nongrantor trusts created by U.S.
persons and having U.S. beneficiaries, which it per-
ceived was an unwarranted advantage the foreign
nongrantor trust had over domestic trusts. In broad
terms, Code § 679 provides generally that where a
U.S. person directly or indirectly transfers property
to a foreign trust, the trust is treated as a grantor
trust if the trust has a U.S. beneficiary. If the U.S. per-
son is treated as the owner of the trust (or portion
thereof), all income, deductions, and credits attribut-
able to the trust (or relevant portion thereof) are
taken into account by the U.S. person for purposes of
determining his or her U.S. tax liability. The 1976 Act
made certain exceptions to the general rule for arm’s
length transfers, testamentary transfers and for trans-
fers to certain employee benefit trusts.

Subsequent amendments were made to Code
§ 679 as part of the Small Business Job Protection Act
of 1996 (“1996 Act”). Specifically, deferred payment
sale transactions were curtailed under the arm’s
length exception, so that only certain qualified obli-
gations were taken into account. In addition, Con-
gress included pre-immigration trusts within Code
§ 679 if the grantor became a U.S. person within five
years of having transferred property to a foreign
trust. The 1996 Act also made domestic trusts that
migrated offshore subject to Code § 679 if a U.S. per-
son transferred property to the trust and the trust
migration occurred while the transferor was still
alive. The 1996 Act also provided that U.S. benefici-
aries of a foreign trust would be disregarded if such
beneficiaries became U.S. persons more than 5 years
after the date the U.S. person made a transfer of
property to the trust. Finally, the 1996 Act added a
new exception for certain charitable trusts.

The Proposed Regulations Enacted
Pursuant to Code § 679(d)

The proposed regulations recently issued by the
Internal Revenue Service further explain the applica-
tion of Code § 679. The proposed regulations make it
clear that Congress intended Code § 679 to override
Code § 678, which treats a person other than the
grantor as owner of any portion of a trust if such
person retains certain powers. 

The proposed regulations define a U.S. transferor
as any U.S. person who makes a direct, indirect or
constructive transfer to a foreign trust. An indirect
transfer occurs, for example, when a U.S. person
transfers property to an intermediary, who, in turn,
transfers property to a foreign trust, and the transfer
is made pursuant to a plan one of the principal pur-
poses of which is the avoidance of U.S. tax. A trans-
fer will be deemed to have as one of its principal
purposes U.S. tax avoidance if the U.S. transferor is
related to a trust beneficiary, or has another relation-
ship to the trust that establishes a reasonable basis
for concluding that the U.S. person would make a
transfer to the foreign trust and the U.S. person can-
not demonstrate the following: (1) the intermediary
acted independently, (2) the intermediary is not an
agent under agency principles, (3) the intermediary
has a relationship with a U.S. beneficiary of the trust
that establishes a reasonable basis for the intermedi-
ary’s transfer to the trust, and (4) the intermediary
timely complied with the reporting requirements of
Code § 6048, if applicable. A constructive transfer
includes any assumption or satisfaction of a foreign
trust’s obligation. A transfer also includes a guaran-
tee, which (in broad terms) is defined as follows:
(1) any arrangement under which a person, directly
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or indirectly, assures, on a conditional or uncondi-
tional basis, the payment of another’s obligation, (2)
any form of credit support, and includes a commit-
ment to make a capital contribution to the debtor or
otherwise maintain its financial viability, and (3) an
arrangement reflected in a comfort letter, regardless
of whether the arrangement is legally enforceable.

The proposed regulations do not set forth guid-
ance on the U.S. income tax treatment of joint
grantors who are both U.S. persons and who transfer
property to a foreign trust. In the Notice of proposed
rulemaking, the U.S. Treasury and the Service did,
however, invite comments with specific examples of
areas that may need comments with specific exam-
ples or areas that may need clarification, i.e., the
treatment of community property or the joint owner-
ship of property by non-citizen spouses.

In determining whether a foreign trust is treated
as having a U.S. beneficiary, the proposed regula-
tions use a broad approach. A foreign trust that has a
U.S. transferor is treated as having a U.S. beneficiary
unless the following requirements are satisfied dur-
ing the U.S. transferor’s tax year: (1) no part of the
trust income or corpus could be paid or accumulated
to or for the benefit of, either directly or indirectly, a
U.S. person, and (2) if the trust is terminated at any
time during the tax year, no part of the trust income
or corpus could be paid to or for the benefit of, either
directly or indirectly, a U.S. person. Thus, for exam-
ple, suppose A, a resident alien, transfers property to
a foreign trust and the trust instrument provides that
as long as B, a resident alien, remains a U.S. resident,
no distributions of income or corpus may be made to
him. The trust instrument also provides that if B
becomes a non-resident alien, distributions of
income, including previously accumulated income
and corpus may be made to him. Consequently, dur-
ing the years that B is a resident alien, the trust is
treated as having a U.S. beneficiary. The example
demonstrates that a provision should be included in
the trust instrument of a complex trust that excludes
U.S. persons from the class of persons entitled to
receive accumulated income, including any persons
who were U.S. persons during the taxable year such
income was earned.

It is noteworthy that a contingent U.S. benefici-
ary is taken into account for purposes of determining
whether a foreign trust has a U.S. beneficiary unless
his or her interest in the trust is so remote as to be
negligible. For example, a trust may be treated as
having a U.S. beneficiary based on possible applica-
tion of local law that would require a U.S. beneficiary
unless the law is not reasonably expected to be
applied under the facts and circumstances. Also
noteworthy is that the proposed regulations make it

clear that the determination of whether the trust has
a U.S. beneficiary will be made on the basis of the
trust instrument, all written and oral agreements and
understandings related to the trust, memoranda or
letters of wishes, all records that relate to the actual
distribution of income and corpus, all other docu-
ments that relate to the trust, whether or not of any
purported legal effect, and actual or reasonable
expected disregard of the terms of the trust instru-
ment by the parties to the trust. 

The proposed regulations provide guidance on
existing exceptions to Code § 679, namely, testamen-
tary transfers and (more importantly), arm’s length
transfers. Transfers that are made on a non-deferred
basis are treated as arm’s length to the extent that the
transfer is made for fair market value, i.e., the price
at which property would change hands between a
willing buyer and a willing seller, neither being
under any compulsion to buy or sell and both having
reasonable knowledge of the relevant facts. A trans-
fer is for fair market value only to the extent of the
value of property received from the trust, services
rendered by the trust, or the right to use property of
the trust. For such purposes, an interest in the trust is
not considered to be property received from the
trust. A deferred transfer does not qualify as an
arm’s length transfer if the obligation, which is
defined to include any bond, note, debenture, certifi-
cate, annuity contract or other evidence of indebted-
ness, is issued by a related person and is not a quali-
fied obligation. A related person includes, but is not
limited to, the trust, any grantor, owner or benefici-
ary of the trust, and any person who is related to any
grantor, owner or beneficiary of the trust. The pro-
posed regulations set forth the requirements of a
qualified obligation, which require (among other
things) that it consist of a written agreement, with a
term not in excess of five years, with all payments
denominated in U.S. dollars, and a yield to maturity
not less than 100% or more than 130% of the applica-
ble federal rate. It is noteworthy that the issuance of
additional obligations and the renegotiation of the
loan terms can disqualify an otherwise qualified obli-
gation.

The proposed regulations also make it clear that
a Code § 679 grantor is treated as the owner of
underlying stock held by the trust for purposes of
§ 958 of the Code. Code § 958 sets forth the rules for
determining stock ownership of a controlled foreign
corporation. Consequently, it is now clear that a
Code § 679 grantor is treated as the owner of the
stock owned by or for the portion of the trust over
which he or she, as the case may be, is treated as a
grantor. 
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Interestingly, although the proposed regulations
are effective November 6, 2000 (with certain enumer-
ated exceptions), the Service’s Notice of proposed
rulemaking states that the Service may apply the
effective dates that are applicable to Code § 679 of
the Code. The Notice also provides that the Service
may apply general income tax principles to transac-
tions prior to the effective dates of the proposed reg-
ulations to determine whether a transfer has been
made to a foreign trust having U.S. beneficiaries.

Gain Recognition on Certain Transfers to
Foreign Trusts and Estates by U.S. Persons

Proposed Regulations Published

The IRS published proposed regulations on
transfers of appreciated property by U.S. persons to
foreign trusts. What follows is a summary of the
prior law and the current law with respect to such
transfers. 

Prior Law

In 1997, Congress repealed former Code § 1491
and eliminated the 35% excise tax on transfers of
appreciated property to foreign trusts and estates. In
replacement, Congress enacted Code § 684, which
imposes an income tax on transfers of appreciated
property to foreign trusts and estates. Unlike former
Code § 1491, which applied to all transfers of appre-
ciated property whether or not transferred at fair
market value or with donative intent, Congress in
Code § 684(a) explicitly provided the IRS regulatory
authority to make exceptions to the general gain
recognition rule of transfers subject to Code § 684.
These new proposed regulations further explain
application of Code § 684 and set forth certain regu-
latory exceptions from its application.

Code § 684

Generally, under Code § 684(a), any transfer of
property by a U.S. person to a foreign trust or estate
is treated as a taxable disposition of the property
except to the extent provided in the regulations. Such
transfers are treated as a sale or exchange of the
property for fair market value and the U.S. transferor
must immediately recognize gain equal to the excess
of fair market value over the adjusted basis in the
hands of the U.S. transferor. Pursuant to Code
§ 684(b), however, a U.S. person is not required to
recognize gain on a transfer of appreciated property
to a foreign trust if any person is considered the
owner of such foreign trust under the grantor trust
rules of Code §§ 671–679. Lastly, pursuant to Code §
684(c), if a domestic trust migrates and becomes a
foreign trust, all of the domestic trust’s assets are
considered to be transferred to such foreign trust and

subject to the general gain recognition rule unless
one of the exceptions discussed below applies.
Appreciated property owned by the domestic trans-
feror trust is deemed sold on the date such trust
changes status from domestic to foreign, and, there-
fore, gain must be recognized on such date in an
amount equal to fair market value minus adjusted
basis.

The Proposed Regulations

The proposed regulations recently issued by the
IRS further explain application of Code § 684 and
provide for certain limited exceptions to the general
gain recognition rule of Code § 684(a). These pro-
posed regulations governing gain recognition apply
to transfers of property to foreign trusts or estates
made after August 7, 2000.

Proposed Treas. Reg. § 1.684-1 further explains
the general rule of immediate recognition of gain
when a U.S. person transfers appreciated property to
a foreign trust or estate. The rule of immediate gain
recognition applies even if the U.S. transferor might
otherwise have been eligible to defer gain recogni-
tion under other applicable Code provisions. Further,
losses are not permitted to be recognized under Code
§ 684. A U.S. transferor may not offset losses in some
property under Code § 684 against gains in other
property where multiple assets are transferred to the
same trust during the year. Lastly, the proposed reg-
ulations provide that a U.S. person who transfers
property to a foreign trust must comply with the
reporting requirements under Code § 6048 and, thus,
must file Form 3520 or Form 3520-A, whichever is
applicable.

The proposed regulations define a “transfer”
broadly to mean any direct, indirect or constructive
transfer. Determination of whether an indirect or
constructive transfer has occurred is made under
guidelines set forth in proposed regulation
§ 1.679-3(c) and -3(d), discussed above. The proposed
regulations also provide that a U.S. person who is
considered the owner of any portion of a grantor
trust is treated as the transferor where such grantor
trust transfers to another trust, property from such
portion of the grantor trust owned by the U.S. per-
son.

The most significant aspect of these proposed
regulations are the additional regulatory exceptions
to the general gain recognition rule for: (1) transfers
to certain charitable trusts; (2) certain transfers upon
death; (3) transfers for fair market value to unrelated
trusts; and (4) certain distributions to trusts by non-
trust entities (e.g., corporations, partnerships or lim-
ited liability companies) in which the trust holds an
interest.

40 NYSBA Trusts and Estates Law Section Newsletter |  Winter 2000  | Vol. 33 | No. 4



The proposed regulations provide a limited
exception from gain recognition for transfers of prop-
erty to a foreign charitable trust which has previous-
ly received a ruling or determination letter from the
IRS, which has been neither revoked nor modified,
recognizing such foreign trust’s tax-exempt status
under Code § 501(c)(3). The practical effect of this
exception is very limited, however, because few for-
eign trusts or charities ever seek a 501(c)(3) determi-
nation letter from the IRS. Thus, in effect, this excep-
tion is available only for transfers made to a limited
number of foreign charitable trusts.

The proposed regulations also provide an excep-
tion for transfers of property by a U.S. transferor if
such transferred property is included in the gross
estate of the U.S. decedent-transferor for U.S. federal
estate tax purposes, and the adjusted basis of the
transferred property in the hands of the foreign trust
is determined under Code § 1014(a).

The proposed regulations further provide an
exception from Code § 684 for transfers of property
for fair market value to a foreign trust that is not a
“related” foreign trust as defined in Treas. Reg.
§ 1.679-1(c)(5). Presumably, however, such a transfer
for fair market value to an unrelated foreign trust is
still subject to general sale or exchange treatment
under Code § 1001 and, thus, isn’t really much of an
exception at all.

Lastly, the proposed regulations provide an
exception for distributions to a trust with respect to
an interest held by such trust in a non-trust entity
such as a corporation or partnership, or an interest in
certain commercial trusts such as certain investment
trusts, liquidating trusts or environmental remedia-
tion trusts. This exception applies to dividend pay-

ments, distributions and other similar payments
made in the ordinary course of business from a for-
eign trust’s underlying controlled entities to the for-
eign trust.

With respect to domestic trust migrations, the
proposed regulations provide that a domestic trust is
treated as transferring all of its assets to a foreign
trust on the day the migrating domestic trust
becomes a foreign trust, as its last act before becom-
ing a foreign trust. A migrating domestic trust must
immediately recognize gain on the deemed transfer
of all of its assets unless one of the statutory or regu-
latory exceptions described above applies. A migrat-
ing domestic trust must also fulfill the reporting
requirements of Code § 6048 by filing Form 3520
or Form 3520-A, as applicable. The proposed regula-
tions do, however, incorporate relief for inadvertent
trust migrations as provided in Treas. Reg.
§ 301.7701-7(b)(2). For example, if a trust’s status
changes from domestic to foreign because of an inad-
vertent change in the trustee due to death or resigna-
tion, such trust may avoid application of the general
gain recognition rule under Code § 684 if, within 12
months, the trust makes any necessary remedial
changes to the trustee in order to remain a domestic
trust.

The authors are members of the Private Bank-
ing Practice Group of the law firm of Baker &
McKenzie. These associates are located in various
offices of the firm. Victoria A. Dalmas and Marnin
J. Michaels are in Zurich. Michelle B. Graham and
Monica M. Robles are located in the San Diego
office and Rahul M. Ranadive is in the Miami
office. 
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“Change and flux are the law of life; they are
also the life of the law.”1 New York estate tax practi-
tioners are experiencing the changes that are the life
of the law. Effective February 1, 2000, the estate tax
imposed by New York on resident decedents is equal
to the maximum amount allowable against the feder-
al estate tax as a credit for state death taxes.2 The
total amount paid to New York State will reduce the
federal estate tax on a dollar-for-dollar basis, so that
the estate’s total tax liability, federal and state, is no
greater than the federal estate tax liability before the
credit for state death taxes. If a New York estate does
not meet the threshold for filing a federal return, no
New York tax is assessed and no New York return is
required. 

As New York estate tax practitioners adjust to
the new tax provisions, they are keeping a close eye
on the possible repeal of the federal estate, gift and
generation-skipping tax altogether. The New York
tax department has indicated that if the federal gov-
ernment eliminates the estate tax, New York would
not automatically follow suit. Although additional
changes appear likely, the immediate need for New
York estate tax practitioners is to comply with the
changes summarized in this article. 

Filing Thresholds
The current threshold for U.S. citizens and resi-

dents for filing the federal estate tax return is
$675,000. The threshold remains the same for 2001
and increases gradually, reaching $1 million in 2006.
For U.S. citizens who are New York State residents,
the requirement to file a New York estate tax return
is essentially the same as the federal requirement. 

For nonresidents of New York, both U.S. citizens
and non U.S. citizens, if the estate includes real or
tangible personal property having an actual situs in
New York State, the estate must file a New York
estate tax return if the estate is required to file a fed-
eral estate tax return. In general, for non U.S. citi-
zens, the estate must file a federal estate tax return
(Form 706-NA) if the value of the decedent’s gross
estate located in the U.S. exceeds $60,000. 

New Forms and Procedures
The New York Estate Tax Return is due nine

months after the decedent’s death, unless an exten-
sion of time to file the return is granted. The New
York return is to be filed on a two-page form identi-
fied as ET-706. If no estate or inheritance tax is
payable to another state which is allowed as a federal

credit, no tax computation is necessary. The federal
credit for state death taxes from line 15 of the federal
Form 706, or line 9, Part II, of Form 706-NA, is equal
to the New York State estate tax. If an estate is
required to pay estate tax in another state or if a non-
resident owns real property in New York, tax compu-
tations are necessary, as described below. 

A complete copy of either Form 706 or Form 706-
NA with all schedules and supporting documents
must be submitted with the New York return. In
addition, the following documents must be submit-
ted:

1. A copy of the death certificate;

2. A copy of the decedent’s will;

3. A copy of the Letters of Appointment, if
obtained; and 

4. A power of attorney.

As before, for the estate of an individual who was
not a resident of New York State, the estate is
required to file a Form ET-141, Estate Tax Domicile
Affidavit, with the return.

Releases of Lien
Releases of lien are still required, unless the

property was held jointly by the decedent and the
surviving spouse as the only joint tenants with the
right of survivorship. The release of lien may be
requested on the Form ET-706 in the same manner as
the releases of lien were obtained on the ET-90. If an
estate is not required to file a federal estate tax return
and a release of lien is required, the estate may file a
Form ET-85, New York State Estate Tax Certification,
to obtain the release of lien. As a reminder, effective
August 11, 1997., New York eliminated its processing
fee for issuing a release of lien for estates of individ-
uals dying after May 25, 1990.

Estate Tax Waivers
New York has eliminated the need to obtain

estate tax waivers, effective February 1, 2000, for
estates of individuals dying on or after that date.
Banks, trust companies, and brokerage firms may
now deliver assets held in the decedent’s name,
without notifying the New York tax department or
retaining any of the proceeds. Insurance companies
may also release the entire proceeds of a life insur-
ance policy on the life of a decedent dying on or after
February 1, 2000, without requiring a tax waiver. For

New York Estate Tax Compliance After the “Sop Tax”
By Sally B. Logan
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estates where the date of death is prior to February 1,
2000, waivers are still required. 

Safe Deposit Boxes
Estates of individuals dying on or after February

1, 2000 are not required to obtain a release of the safe
deposit box from the New York tax department.
Most banks will still require that a copy of the Letters
of Appointment be presented before an Executor or
Administrator may gain access to a decedent’s safe
deposit box. 

Timing of Tax Payment
The due date of the New York tax payment is

nine months after the decedent’s death, the same as
the federal due date. For estates of individuals dying
on or after February 1, 2000, the payment of 90% of
the estate tax by seven months after date of death is
no longer required in order to avoid an interest
charge.

Penalties and Interest
Interest on underpayments is computed from

nine months after the date of death, even if an exten-
sion to file the return is obtained. The late payment
penalty is one-half percent of the unpaid amount for
each month or part of the month it is not paid begin-
ning with the due date of payment. The maximum
penalty is 25%. If an estate can show reasonable
cause for failing to pay the tax when due, the penal-
ties may be waived. The late filing penalties remain
unchanged. 

Apportionment of Credit where More
than One State Involved

If estate tax or inheritance tax is payable to
another state, a New York estate must complete
Schedule 1 on the back of the ET-706 listing each
item of real and tangible personal property located
outside New York State, including the value, and the
item number and schedule of the federal Form 706
on which it is reported. The New York tax is equal to
the federal credit for state death taxes reduced by the
lesser of the amount of the death tax paid to the
other state or states that is allowable as a federal
credit for state death taxes, or the amount deter-
mined by multiplying the federal credit by a fraction,
the numerator of which is the value of the property
located outside New York and the denominator is the
federal gross estate.

Procedure for Nonresident Decedents
with New York Property

For nonresident decedents required to file a New
York return, Schedule 2 on the back of the ET-706

must be completed listing each item of real and tan-
gible personal property located in New York State,
including the value, and the item number and sched-
ule of the federal Form 706 or 706-NA on which it is
reported. The New York tax is equal to the federal
credit for state death taxes reduced by the lesser of
the amount of the death tax paid to the other state or
states that is allowable as a federal credit for state
death taxes, or the amount determined by multiply-
ing the federal credit by a fraction, the numerator of
which is the value of the property located in New
York and the denominator is the federal gross estate.

Filing of New York Estate Tax Return with
the Surrogate’s Court

For estates of individuals dying on or after Feb-
ruary 1, 2000, New York no longer requires the filing
of a copy of the estate tax return with the Surrogate’s
Court, and the filing fees have been repealed. Practi-
tioners will need to check with local Surrogate’s
Courts regarding their own filing requirements.

Amended Returns
Amending the New York estate tax return simply

requires that the box on the top of Form ET-706 be
checked. A copy of the amended federal estate tax
return is to be attached if the federal return was
amended. As before, if it is necessary to amend the
New York return as a result of a federal audit, the
estate must file Form ET-115, New York State Estate
Tax Report of Federal Audit Changes and attach a
copy of the federal audit changes and line adjust-
ments. 

Conclusion
The tax law changes result in a simplification of

New York’s estate tax filing requirements. They also
eliminate what used to be an extra cost of dying in
New York compared with Florida and other “sop
tax” states. It remains to be seen whether this will
have an impact on the thinking in New York about
changing domicile. 

Endnotes
1. Book Review of Modern Mortgage Law and Practice by Robert

Kratovil, Chicago Bar Record, Dec. 1972, Vol. 54, No. 3, p.
144 (Prentice Hall, 1972).

2. The state death tax credit is computed under § 2011 of the
Internal Revenue Code of 1986, as amended.

Sally B. Logan is a Senior Associate in the
Trusts and Estates department in the Buffalo office
of Hodgson, Russ, Andrews, Woods & Goodyear
LLP.
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New York Should Enact the Uniform Anatomical
Gift Act of 1987
By Ira Mark Bloom

This article adapts my recent report to the Trust
and Estates Section’s Multi-State Practice Committee
wherein I recommend that New York enact the Uni-
form Anatomical Gift Act of 1987. My recommenda-
tion is based on both the inadequacy of the 1968 Uni-
form Act which is currently in force in New York and
the improvement made in the law by the 1987 Act.

The article first discusses the Uniform Anatomical
Gift Act of 1968 (UAGA-1968) and its adequacies. The
positive changes under the Uniform Anatomical Gift
Act of 1987 (UAGA-1987) are then listed. Based on the
experience of the states that have enacted UAGA-
1987, New York will need to make variations in
UAGA-1987. The enacted variations will depend on
how numerous issues are resolved. The Appendix sets
forth UAGA-1987 and raises several issues on a sec-
tion-by-section basis. 

Uniform Anatomical Gift Act of 1968
In 1968, the National Commissioners on Uniform

State Laws (NCCUSL) promulgated the Uniform
Anatomical Gift Act (UAGA-1968) for the purpose of
encouraging and facilitating the procurement of
organs and other body parts from deceased persons
(as distinct from living persons). In 1970, New York
enacted its version of UAGA-1968. By 1973, all 50
states and the District of Columbia had enacted
UAGA-1968.

New York’s Anatomical Gift Act is currently codi-
fied under §§ 4300–4309 of the Public Health Law. As
with most other uniform laws, New York enacted
UAGA-1968 with variations.

Inadequacies of Uniform Anatomical Gift
Act of 1968 Warrant Revised Uniform
Anatomical Gift Act

Unfortunately, UAGA-1968 did not produce suffi-
cient number of organs and other body parts by vol-
untary donations. In response, NCCUSL promulgated
the Uniform Anatomical Gift Act of 1987 (UAGA-
1987). 

The following excerpts from the Prefatory Note to
UAGA-1987 explain why UAGA-1968 was inade-
quate. 

The contemporary significance of the Uniform
Anatomical Gift Act (of 1968) has been recently

assessed by the Hastings Center; in the Preface to its
Report of the project on organ transplantation, “Ethi-
cal, Legal and Policy Issues Pertaining to Solid Organ
Procurement” (October 1985), it is stated:

The issue of transplantation remained
quiescent for many years. It was only
with the successes occasioned by the
introduction of powerful new
immunosuppressive drugs such as
Cyclosporine and improvements in
surgical techniques for transplanting
organs and tissues in the past few
years that the issue of organ procure-
ment was brought back into the cen-
ter stage of public policy concern.
Enhancements in the capacity to per-
form transplants increased the
demand for solid organs. It has
become apparent that the public poli-
cy instituted in 1969 [by promulga-
tion of the Uniform Anatomical Gift
Act in 1968] is not producing a suffi-
cient supply of organs to meet the
current or projected demand for
them.

The inadequacies in the present system of encour-
aging voluntary donation of organs were enumerated
in the Hastings Center Report:

The key problems that hinder organ donation
include:

1. Failure of persons to sign written directives.

2. Failure of police and emergency personnel to
locate written directives at accident sites.

3. Uncertainty on the part of the public about cir-
cumstances and timing of organ recovery.

4. Failure on the part of medical personnel to
recover organs on the basis of written direc-
tives.

5. Failure to systematically approach family
members concerning donation.

6. Inefficiency on the part of some organ procure-
ment agencies in obtaining referrals of donors.
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7. High wastage rates on the part of some organ
procurement agencies in failing to place donat-
ed organs.

8. Failure to communicate the pronouncement of
death to next of kin.

9. Failure to obtain adequate informed consent
from family members.

State and federal legislation have addressed sever-
al of these problems. For example, a majority of states
have enacted a variety of “required request” laws that
require hospital administrators to discuss with next of
kin the option of donating, or requesting the donation
of, the organs of a decedent. New York enacted such a
law in 1985.1 Congress enacted the National Organ
Transplant Act in 1984 prohibiting the purchase of
organs in interstate commerce and providing grants to
organ procurement agencies and a national organ-
sharing system. The Act also provides for appoint-
ment of a Task Force on Organ Transplantation to con-
duct a comprehensive examination of organ donation
and procurement, organ sharing within the United
States, access by patients to donor organs and trans-
plant procedures, diffusion and adoption of organ
transplant technology, and future directions in
research. 

The Task Force submitted a report in April 1986
entitled “Organ Transplantation: Issues and Recom-
mendations.” Among the findings:

An overriding problem common to
all organ transplantation programs as
well as to the well-established pro-
grams in tissue banking (for corneal,
skin and bone transplantation) is the
serious gap between the need for the
organs and tissues and the supply of
donors. Despite substantial support
for transplantation and a general will-
ingness to donate organs and tissues
after death, the demand far exceeds
the supply.

Citing a recommendation of the Task Force, the
bill for the reconciliation of the 1987 budget amended
the Social Security Act2 to require that hospitals, as a
condition to receiving Medicare or Medicaid after
October 1, 1987, establish written protocols “for the
identification of potential organ donors that [make
families] . . . aware of the option of organ or tissue
donation and their option to decline.”3

Several amendments to the Uniform Act have
been made since it was promulgated in 1968. In 1980,
the NCCUSL voted to make optional the language
that previously required the donor card to be signed
“in the presence of two witnesses who must sign the

document in his presence.” Amendments have been
made by several states authorizing individuals other
than doctors to remove eyes and to address specific
emerging problems. As a result, the objective of the
1968 Uniform Act has been eroded, i.e., “When Gener-
ally Adopted, Even If the Place of Death, or the Resi-
dence of the Donor, or the Place of Use of the Gift
Occurs in a State Other than That of the Execution of
the Gift, Uncertainty as to the Applicable Law Will Be
Eliminated and All Parties Will Be Protected.”

Uniform Anatomical Gift Act of 1987
The Uniform Anatomical Gift Act of 1987 (UAGA-

1987) was designed to overcome the numerous prob-
lems caused by UAGA-1968. The statutory provisions
of UAGA-1987 are set forth in Appendix B.4

The Prefatory Notes to UAGA-1987 explain the
numerous positive changes made by UAGA-1987:

The proposed amendments simplify
the manner of making an anatomical
gift and require that the intentions of
a donor be followed. For example, no
witnesses are required on the docu-
ment of gift (Section 2(b)) and consent
of next of kin after death is not
required if the donor has made an
anatomical gift (Section 2(h)). The
identification of actual donors is facil-
itated by a duty to search for a docu-
ment of gift (Section 5(c)) and of
potential donors by the provisions for
routine inquiry (Section 5(a)) and
required request (Section 5(b)). A gift
of one organ, e.g., eyes, is not a limi-
tation on the gift of other organs after
death, in the absence of contrary indi-
cation by the decedent (Section 2(j)).
The right to refuse to make an
anatomical gift and the manner of
expressing the refusal are specified
(Section 2(i)). Revocation by a donor
of an anatomical gift that has been
made is effective without communi-
cation of the revocation to a specified
donee (Section 2(f)). Hospitals have
been substituted for attending physi-
cians as donees of anatomical gifts
(Section 6(b)), and they are required
to establish agreements or affiliations
with other hospitals and procurement
organizations in the region to coordi-
nate the procurement and utilization
of anatomical gifts (Section 9). If a
request for an anatomical gift has
been made for transplant or therapy
by a person specified in the Act and if
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there is no contrary indication by the
decedent or known objection by the
next of kin to an anatomical gift, the
[coroner] [medical examiner] or [local
public health official] may authorize
release and removal of a part subject
to specific requirements (Section 4(a)
and (b)). The categories of persons
that may remove anatomical parts are
expanded to include eye enucleators
and certain technicians (Section 8(c)).
The sale or purchase of parts is pro-
hibited (Section 10). Persons who act,
or attempt to act, in good faith in
accordance with the terms of the Act
are not liable in any civil action or
criminal proceeding. The categories
of persons covered by this exemption
are specified (Section 11(c)).

New York Should Enact UAGA-1987
As set forth above, the Prefatory Notes to UAGA-

1987 make out a compelling case why New York
should enact UAGA-1987. By enacting UAGA-1987,
New York would join the 21 states that have already
enacted the measure. UAGA-1987 states include: Ari-
zona, Arkansas, California, Connecticut, Hawaii,
Idaho, Indiana, Iowa, Minnesota, Montana, Nevada,
New Hampshire, New Mexico, North Dakota, Ore-
gon, Rhode Island, Utah, Vermont, Virginia, Washing-
ton, and Wisconsin.

Based on the experience of many of the enacting
states, UAGA-1968 should be repealed. UAGA-1987
§ 12 provides an appropriate transitional rule for pre-
existing documents.

New York’s Version of UAGA-1987
Like most of the states that have enacted UAGA-

1987, New York will want to make some variations
from UAGA-1987. These variations will run the gamut
from style to substantive changes. For example, § 1(5)
of UAGA-1987 defines an enucleator as an officially
certified or licensed individual who removes or
processes eyes or parts of eyes. It turns out, however,
that New York has no official certification or licensing
procedure. Accordingly, New York would likely want
to define enucleator as “an individual who removes or
processes eyes or parts of eyes,” following California’s
definition of enucleator. 

An overriding substantive issue is whether New
York should extend its anatomical gift act to pacemak-
ers and other artificial devices. Issues also must be
addressed under many of the provisions. For example,
several issues arise under § 3(a) of UAGA-1987 which
provides a prioritized list of persons who may consent

to the making of an anatomical gift on behalf of an
individual. The list does not include a health care
agent under a health care proxy who has been author-
ized to make anatomical gifts. Should such a health
care agent be added to the list and what should be
that person’s relative priority? Should the priority of a
guardian be improved? Under UAGA-1987 the
guardian has the lowest priority. Should a spouse be
allowed to consent if the spouses were separated? 

In at least one instance, developments after the
promulgation of UAGA-1987 have rendered a portion
of UAGA obsolete. Specifically, § 5(b) of UAGA-1987
(relating to notification by hospitals) is obsolete
because of the 1998 Federal mandate that hospitals
notify a federal organ procurement organizations
when death has occurred or is imminent.5

New York Public Health Law § 4351 (Duties of
hospital administrators, organ procurement organiza-
tions, eye banks and tissue banks) and the Depart-
ment of Health’s corresponding regulation under 10
N.Y.C.R.R. § 405.25 (Organ and tissue donation
(anatomical gifts)), as amended July 25, 2000, reflect
the 1998 federal requirements for notification by hos-
pitals.

As explained in the Department of Health’s pro-
posed regulations to 10 N.Y.C.R.R. § 405.25, 2000-12
N.Y.S. Register 17, 18 (March 22, 2000), which were
finalized on July 25, 2000: 

As medical advances have increased
the number of individuals who could
benefit from anatomical gifts, the
number of available organs, eyes and
tissue has not kept pace with the
demand. As of September 30, 1998
there were 62,109 patients on the
national waiting list for organs
according to the United Network for
Organ Sharing (UNOS). In New York
State there were 6,099 patients on the
waiting list. In 1997 4,331 patients on
the national waiting list died while
waiting for organs. To address this
serious problem the Legislature
amended the “Required Request”
provisions [of Public Health Law
§ 4351] regarding anatomical gifts in
the Public Health Law [for the pur-
pose of increasing the supply of
organs, eyes and tissue by enhancing
the process by which anatomical gifts
are requested and by requiring hospi-
tals to notify organ procurement
organizations and tissue banks of
every death which has occurred or is
imminent. 
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Specific legislation enacting New York’s version of
UAGA-1987 will also need to take into account varia-
tions that New York made to UAGA-1968. For exam-
ple, Public Health Law § 4300(2) (§ 1 of UAGA-1967)
defines a decedent as an individual “of any age” and
includes a stillborn infant or fetus. UAGA-1987 § 1(2)
defines a decedent as an individual and includes a
stillborn infant or fetus, thereby omitting “of any age”
presumably on the ground that it is redundant and it
repeats itself. Should Public Health Law § 4308 (Prohi-
bition on charging a fee to a donor’s estate), which has
no counterpart under UAGA-1987, be continued
under New York’s new anatomical gift laws?

Conclusion
There is a critical shortage of organs, tissues and

eyes for transplantation. A few sobering statistics
emphasize this shortage. From 1988 to 1998, the Secre-
tary of the Department of Health and Human Services
reported that “there has been a 200% increase in the
number of patients on the waiting list for a trans-
plant.”6 Although Secretary of the Department of
Health and Human Services reported that the num-
bers of donors had increased since HHS launched its
initiative in 1997, she also reported that there are over
70,000 persons on the transplant waiting list.7

As reported on the Government’s organ donations
Web site (http://organdonor.gov/): “Each day about
60 people receive an organ transplant, but another 16
people on the waiting list die because not enough
organs are available.” Finally, the UNOS8 Web site
notes that “every 14 minutes a new name is added to
the national organ transplant waiting list.”

The provisions of UAGA-1987 should help to alle-
viate the shortage of body parts in ways that UAGA-
1968 cannot. Consideration might also be given to
revising the Department of Health’s Health Care
Proxy form to add space and lines that specifically
authorize the health care agent to make or not make
anatomical gifts. For example, California recently
enacted a statutory form for health care directives that
includes a part for the donation of body parts at
death.9

Appendix

UNIFORM ANATOMICAL GIFT ACT (1987)
WITH NOTES AND ISSUES

Section

1. Definitions.

2. Making, Amending, Revoking, and Refusing to
Make Anatomical Gifts by Individual.

3. Making, Revoking, and Objecting to Anatomical
Gifts, by Others.

4. Authorization by [Coroner] [Medical Examiner] or
[Local Public Health Official].

5. Routine Inquiry and Required Request; Search
and Notification.

6. Persons Who May Become Donees; Purposes for
Which Anatomical Gifts may be Made.

7. Delivery of Document of Gift.

8. Rights and Duties at Death.

9. Coordination of Procurement and Use.

10. Sale or Purchase of Parts Prohibited.

11. Examination, Autopsy, Liability.

12. Transitional Provisions.

13. Uniformity of Application and Construction.

14. Severability.

15. Short Title.

16. Repeals.

17. Effective Date.

§ 1. Definitions
As used in this [Act]: 

(1) “Anatomical gift” means a donation of all or
part of a human body to take effect upon or after
death.

(2) “Decedent” means a deceased individual and
includes a stillborn infant or fetus.

(3) “Document of gift” means a card, a statement
attached to or imprinted on a motor vehicle operator’s
or chauffeur’s license, a will, or other writing used to
make an anatomical gift.

(4) “Donor” means an individual who makes an
anatomical gift of all or part of the individual’s body.

(5) “Enucleator” means an individual who
removes or processes eyes or parts of eyes.

(6) “Hospital” means a facility licensed, accredit-
ed, or approved as a hospital under the law of any
state or a facility operated as a hospital by the United
States government, a state, or a subdivision of a state.

(7) “Part” means an organ, tissue, eye, bone,
artery, blood, fluid, or other portion of a human body. 

(8) “Person” means an individual, corporation,
business trust, estate, trust, partnership, limited liabil-
ity, joint venture, association, government, govern-
mental subdivision or agency, or any other legal or
commercial entity.
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(9) “Physician” or “surgeon” means an individual
licensed or otherwise authorized to practice medicine
and surgery or osteopathy and surgery under the laws
of any state.

(10) “Procurement organization” means a person
licensed, accredited, or approved under the laws of
any state for procurement, distribution, or storage of
human bodies or parts.

(11) “State” means a state, territory, or possession
of the United States, the District of Columbia, or the
Commonwealth of Puerto Rico.

(12) “Technician” means an individual who is
qualified to remove or process a part.

*Subsection (8) is varied by adding a limited lia-
bility corporation as a person.

*Although the Department of Health has exten-
sive regulations governing anatomical gift banks, see
10 N.Y.C.R.R. Part 52 et seq., New York does not
license enucleators, see subsection (5), or technicians,
see subsection (12). For example, with respect to enul-
ceation, a regulation (10 N.Y.C.R.R. § 52-7.3) provides
as follows: 

Eye tissue removal shall be per-
formed only by trained retrieval tech-
nicians under the supervision of the
director of a licensed eye bank. The
director . . . shall be responsible for
developing policies, procedures, and
standards for the educational back-
ground, training, certification, and
continuing education of retrieval
technicians.

The suggested definitions for enucleators and techni-
cians are based on California and Washington law def-
initions. 

Issues Under § 1

Should pacemakers be included within the
anatomical gift act? Only California includes pace-
makers. Should other artificial devices be included?

§ 2. Making, Amending, Revoking, and
Refusing to Make Anatomical Gifts by
Individual

(a) An individual who is at least [18] years of age
may (i) make an anatomical gift for any of the purpos-
es stated in Section 6(a), (ii) limit an anatomical gift to
one or more of those purposes, or (iii) refuse to make
an anatomical gift.

(b) An anatomical gift may be made only by a
document of gift signed by the donor. If the donor
cannot sign, the document of gift must be signed by

another individual and by two witnesses, all of whom
have signed at the direction and in the presence of the
donor and of each other, and state that it has been so
signed.

(c) If a document of gift is attached to or imprint-
ed on a donor’s motor vehicle operator’s or chauf-
feur’s license, the document of gift must comply with
subsection (b). Revocation, suspension, expiration, or
cancellation of the license does not invalidate the
anatomical gift.

(d) A document of gift may designate a particular
physician or surgeon to carry out the appropriate pro-
cedures. In the absence of a designation or if the
designee is not available, the donee or other person
authorized to accept the anatomical gift may employ
or authorize any physician, surgeon, technician, or
enucleator to carry out the appropriate procedures.

(e) An anatomical gift by will takes effect upon
death of the testator, whether or not the will is probat-
ed. If, after death, the will is declared invalid for testa-
mentary purposes, the validity of the anatomical gift
is unaffected.

(f) A donor may amend or revoke an anatomical
gift, not made by will, only by:

(1) a signed statement;

(2) an oral statement made in the presence of two
individuals;

(3) any form of communication during a terminal
illness or injury addressed to a physician or
surgeon; or

(4) the delivery of a signed statement to a specified
donee to whom a document of gift had been
delivered.

(g) The donor of an anatomical gift made by will
may amend or revoke the gift in the manner provided
for amendment or revocation of wills, or as provided
in subsection (f).

(h) An anatomical gift that is not revoked by the
donor before death is irrevocable and does not require
the consent or concurrence of any person after the
donor’s death.

(i) An individual may refuse to make an anatomi-
cal gift of the individual’s body or part by (i) a writing
signed in the same manner as a document of gift, (ii) a
statement attached to or imprinted on a donor’s
motor vehicle operator’s or chauffeur’s license, or (iii)
any other writing used to identify the individual as
refusing to make an anatomical gift. During a terminal
illness or injury, the refusal may be an oral statement
or other form of communication.
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(j) In the absence of contrary indications by the
donor, an anatomical gift of a part is neither a refusal
to give other parts nor a limitation on an anatomical
gift under Section 3 or on a removal or release of other
parts under Section 4.

(k) In the absence of contrary indications by the
donor, a revocation or amendment of an anatomical
gift is not a refusal to make another anatomical gift. If
the donor intends a revocation to be a refusal to make
an anatomical gift, the donor shall make the refusal
pursuant to subsection (i).

§ 3. Making, Revoking, and Objecting to
Anatomical Gifts, by Others

(a) Any member of the following classes of per-
sons, in the order of priority listed, may make an
anatomical gift of all or a part of the decedent’s body
for an authorized purpose, unless the decedent, at the
time of death, has made an unrevoked refusal to make
that anatomical gift:

(1) the spouse of the decedent;

(2) an adult son or daughter of the decedent;

(3) either parent of the decedent;

(4) an adult brother or sister of the decedent;

(5) a grandparent of the decedent; and

(6) a guardian of the person of the decedent at the
time of death.

(b) An anatomical gift may not be made by a per-
son listed in subsection (a) if:

(1) a person in a prior class is available at the time
of death to make an anatomical gift;

(2) the person proposing to make an anatomical
gift knows of a refusal or contrary indications
by the decedent; or

(3) the person proposing to make an anatomical
gift knows of an objection to making an
anatomical gift by a member of the person’s
class or a prior class.

(c) An anatomical gift by a person authorized
under subsection (a) must be made by (i) a document
of gift signed by the person or (ii) the person’s tele-
graphic, recorded telephonic, or other recorded mes-
sage, or other form of communication from the person
that is contemporaneously reduced to writing and
signed by the recipient.

(d) An anatomical gift by a person authorized
under subsection (a) may be revoked by any member
of the same or a prior class if, before procedures have
begun for the removal of a part from the body of the

decedent, the physician, surgeon, technician, or enu-
cleator removing the part knows of the revocation.

(e) A failure to make an anatomical gift under
subsection (a) is not an objection to the making of an
anatomical gift.

Issues Under § 3

Some states add to the list of third parties an
agent under a health care proxy who has been given
express authority to make anatomical gifts. Should
New York follow suit? If so, what should be the
agent’s relative priority? For example, Arizona and
California give the agent first priority whereas under
Connecticut law the agent’s priority is next-to-last. 

Washington gives the guardian of the decedent
the highest priority whereas UAGA-87 gives such
guardian than the lowest priority. What should be the
guardian’s relative priority? Should a separated
spouse be entitled to consent? Should that spouse’s
priority be lower than a spouse who is not separated?

§ 4. Authorization by [Coroner] [Medical
Examiner] or [Local Public Health Official]

(a) The [coroner] [medical examiner] may release
and permit the removal of a part from a body within
that official’s custody, for transplantation or therapy,
if:

(1) the official has received a request for the part
from a hospital, physician, surgeon, or procure-
ment organization;

(2) the official has made a reasonable effort, taking
into account the useful life of the part, to locate
and examine the decedent’s medical records
and inform persons listed in Section 3(a) of
their option to make, or object to making, an
anatomical gift;

(3) the official does not know of a refusal or con-
trary indication by the decedent or objection by
a person having priority to act as listed in Sec-
tion 3(a);

(4) the removal will be by a physician, surgeon, or
technician; but in the case of eyes, by one of
them or by an enucleator;

(5) the removal will not interfere with any autopsy
or investigation;

(6) the removal will be in accordance with accept-
ed medical standards; and

(7) cosmetic restoration will be done, if appropri-
ate.

(b) If the body is not within the custody of the
[coroner] [medical examiner], the [local public health
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officer] may release and permit the removal of any
part from a body in the [local public health officer’s]
custody for transplantation or therapy if the require-
ments of subsection (a) are met.

(c) An official releasing and permitting the
removal of a part shall maintain a permanent record
of the name of the decedent, the person making the
request, the date and purpose of the request, the part
requested, and the person to whom it was released.

Note: New York currently allows the removal of
corneal tissues for transplant under certain circum-
stances.10

Issues Under § 4

Should this section be omitted as under Nevada,
Vermont and Washington law? Should there be a duty
to inform and seek consent of persons under Section
3(a)? Should New York follow California’s lead and
authorize a hospital to release and permit removal if
the body is not within the custody of the coroner or
medical examiner and certain procedures are fol-
lowed? Should New York join California by quantify-
ing the number of hours when a search constitutes a
reasonable time? California uses 12 hours.

§ 5. Routine Inquiry and Required Request;
Search and Notification

(a) On or before admission to a hospital, or as
soon as possible thereafter, a person designated by the
hospital shall ask each patient who is at least [18]
years of age: “Are you an organ or tissue donor?” If
the answer is affirmative the person shall request a
copy of the document of gift. If the answer is negative
or there is no answer and the attending physician con-
sents, the person designated shall discuss with the
patient the option to make or refuse to make an
anatomical gift. The answer to the question, an avail-
able copy of any document of gift or refusal to make
an anatomical gift, and any other relevant informa-
tion, must be placed in the patient’s medical record.

Caveat: Subsection (b) is obsolete and should not
be enacted into New York law.

(b) If, at or near the time of death of a patient,
there is no medical record that the patient has made or
refused to make an anatomical gift, the hospital
[administrator] or a representative designated by the
[administrator] shall discuss the option to make or
refuse to make an anatomical gift and request the
making of an anatomical gift pursuant to Section 3(a).
The request must be made with reasonable discretion
and sensitivity to the circumstances of the family. A
request is not required if the gift is not suitable, based
upon accepted medical standards, for a purpose speci-
fied in Section 6. An entry must be made in the med-

ical record of the patient, stating the name and affilia-
tion of the individual making the request, and of the
name, response, and relationship to the patient of the
person to whom the request was made. The [Commis-
sioner of Health] shall [establish guidelines] [adopt
regulations] to implement this subsection.

Caveat: Subsection (b) is obsolete and should not
be enacted into New York law.

(c) The following persons shall make a reasonable
search for a document of gift or other information
identifying the bearer as a donor or as an individual
who has refused to make an anatomical gift:

(1) a law enforcement officer, fireman, paramedic,
or other emergency rescuer finding an individ-
ual who the searcher believes is dead or near
death; and

(2) a hospital, upon the admission of an individual
at or near the time of death, if there is not
immediately available any other source of that
information.

(d) If a document of gift or evidence of refusal to
make an anatomical gift is located by the search
required by subsection (c)(1), and the individual or
body to whom it relates is taken to a hospital, the hos-
pital must be notified of the contents and the docu-
ment or other evidence must be sent to the hospital.

(e) If, at or near the time of death of a patient, a
hospital knows that an anatomical gift has been made
pursuant to Section 3(a) or a release and removal of a
part has been permitted pursuant to Section 4, or that
a patient or an individual identified as in transit to the
hospital is a donor, the hospital shall notify the donee
if one is named and known to the hospital; if not, it
shall notify an appropriate procurement organization.
The hospital shall cooperate in the implementation of
the anatomical gift or release and removal of a part.

(f) A person who fails to discharge the duties
imposed by this section is not subject to criminal or
civil liability but is subject to appropriate administra-
tive sanctions.

Caveat: Subsection (b) is obsolete and should not
be enacted into New York law. In 1998, a federal regu-
lation applicable to hospitals receiving Medicare man-
dates more stringent notification requirements than
were imposed by federal law when § 5(b) of UAGA-
87 was promulgated.11

Issues Under § 5

Should New York follow several states that omit
section (a) regarding patient notification? Apparently,
there is a concern that individuals will be afraid to
make anatomical gifts fearing that efforts to save their
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lives may be compromised and may instead execute a
document refusing anatomical gifts.

Should section (b) be omitted or should Public
Health Law § 4351 be moved into New York’s version
of UAGA-1987? Public Health Law § 4351(Duties of
hospital administrators, organ procurement organiza-
tions, eye banks and tissue banks) and the Depart-
ment of Health’s corresponding regulation under 10
N.Y.C.R.R. § 405.25 (Organ and tissue
donation(anatomical gifts)), effective as amended on
7/25/00, reflects 1998 federal requirements for notifi-
cation by hospitals. Accordingly, § 5(b) is obsolete and
should in no event be adopted by New York. 

Note: Since Public Health Law § 4351 uses a priori-
tized list of persons to be notified for consent, the list
should be the same as the one that is decided upon for
UAGA-1987 § 3(a). 

§ 6. Persons Who May Become Donees;
Purposes for Which Anatomical Gifts May
Be Made

(a) The following persons may become donees of
anatomical gifts for the purposes stated:

(1) a hospital, physician, surgeon, or procurement
organization, for transplantation, therapy, med-
ical or dental education, research, or advance-
ment of medical or dental science;

(2) an accredited medical or dental school, college,
or university for education, research, or
advancement of medical or dental science; or

(3) a designated individual for transplantation or
therapy needed by that individual.

(b) An anatomical gift may be made to a designat-
ed donee or without designating a donee. If a donee is
not designated or if the donee is not available or
rejects the anatomical gift, the anatomical gift may be
accepted by any hospital.

(c) If the donee knows of the decedent’s refusal or
contrary indications to make an anatomical gift or that
an anatomical gift by a member of a class having pri-
ority to act is opposed by a member of the same class
or a prior class under Section 3(a), the donee may not
accept the anatomical gift.

§ 7. Delivery of Document of Gift
(a) Delivery of a document of gift during the

donor’s lifetime is not required for the validity of an
anatomical gift.

(b) If an anatomical gift is made to a designated
donee, the document of gift, or a copy, may be deliv-
ered to the donee to expedite the appropriate proce-

dures after death. The document of gift, or a copy,
may be deposited in any hospital, procurement organ-
ization, or registry office that accepts it for safekeeping
or for facilitation of procedures after death. On request
of an interested person, upon or after the donor’s
death, the person in possession shall allow the inter-
ested person to examine or copy the document of gift.

§ 8. Rights and Duties at Death
(a) Rights of a donee created by an anatomical gift

are superior to rights of others except with respect to
autopsies under Section 11(b). A donee may accept or
reject an anatomical gift. If a donee accepts an anatom-
ical gift of an entire body, the donee, subject to the
terms of the gift, may allow embalming and use of the
body in funeral services. If the gift is of a part of a
body, the donee, upon the death of the donor and
before embalming, shall cause the part to be removed
without unnecessary mutilation. After removal of the
part, custody of the remainder of the body vests in the
person under obligation to dispose of the body.

(b) The time of death must be determined by a
physician or surgeon who attends the donor at death
or, if none, the physician or surgeon who certifies the
death. Neither the physician or surgeon who attends
the donor at death nor the physician or surgeon who
determines the time of death may participate in the
procedures for removing or transplanting a part
unless the document of gift designates a particular
physician or surgeon pursuant to Section 2(d).

(c) If there has been an anatomical gift, a [physi-
cian or surgeon who is not disqualified under sub-
section (b) or] a technician may remove any donated
parts and an enucleator may remove any donated
eyes or parts of eyes, after determination of death by a
physician or surgeon.

§ 9. Coordination of Procurement and Use
Each hospital in this State, after consultation with

other hospitals and procurement organizations, shall
establish agreements or affiliations for coordination of
procurement and use of human bodies and parts.

§ 10. Sale or Purchase of Parts Prohibited
(a) A person may not knowingly, for valuable con-

sideration, purchase or sell a part for transplantation
or therapy, if removal of the part is intended to occur
after the death of the decedent.

(b) Valuable consideration does not include rea-
sonable payment for the removal, processing, dispos-
al, preservation, quality control, storage, transporta-
tion, or implantation of a part.

(c) A person who violates this section is guilty of a
[felony] and upon conviction is subject to a fine not
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exceeding [$50,000] or imprisonment not exceeding
[five] years, or both.

New York was ahead of the times on this issue.
As enacted in 1970, Public Health Law § 4307 forbids
the sale of organs.

Issue Under § 10

What should be the level of crime for violating
this section? Under current New York law (Public
Health Law § 4307), the crime is a misdemeanor. 

§ 11. Examination, Autopsy, Liability
(a) An anatomical gift authorizes any reasonable

examination necessary to assure medical acceptability
of the gift for the purposes intended.

(b) The provisions of this [Act] are subject to the
laws of this State governing autopsies.

(c) A hospital, physician, surgeon, [coroner],
[medical examiner], [local public health officer], enu-
cleator, technician, or other person, who acts in accor-
dance with this [Act] or with the applicable anatomi-
cal gift law of another state [or a foreign country] or
attempts in good faith to do so is not liable for that act
in a civil action or criminal proceeding.

(d) An individual who makes an anatomical gift
pursuant to Section 2 or 3 and the individual’s estate
are not liable for any injury or damage that may result
from the making or the use of the anatomical gift.

§ 12. Transitional Provisions
This [Act] applies to a document of gift, revoca-

tion, or refusal to make an anatomical gift signed by
the donor or a person authorized to make or object to
making an anatomical gift before, on, or after the
effective date of this [Act].

§ 13. Uniformity of Application and
Construction

This [Act] shall be applied and construed to effec-
tuate its general purpose to make uniform the law
with respect to the subject of this [Act] among states
enacting it.

§ 14. Severability
If any provision of this [Act] or its application

thereof to any person or circumstance is held invalid,
the invalidity does not affect other provisions or appli-
cations of this [Act] which can be given effect without
the invalid provision or application, and to this end
the provisions of this [Act] are severable.

§ 15. Short Title
This [Act] may be cited as the “Uniform Anatomi-

cal Gift Act (1987).”

§ 16. Repeals
The following acts and parts of acts are repealed:

(1)

(2)

(3)

§ 17. Effective Date
This [Act] takes effect ________________________.

Endnotes
1. See Former Public Health Law § 4351.
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Act, 65 Washington L. Rev. 171, 183 (1990).
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ber 9, 2000, there were over 71,000 patients on the United Net-
work for Organ Sharing (UNOS). See UNOS Web site at
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of growth hormone).
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and eye procurement) (effective June 22, 1998). N.Y. Public
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Administration
The Court found the decedent’s surviving

spouse to be unfit to receive letters of administration.
This was based on the facts that the spouse had
entered the United States illegally from Mexico in
1989, she had kept her home in Mexico and did not
intend to apply for legal residency, she had worked
in the United States without filing tax returns, she
was not inclined or able to obtain a social security
number or a taxpayer identification number and was
unable to read and write English. The Court issued
letters of administration to the Public Administrator.
In re Julian Tapia, N.Y.L.J. Aug. 1, 2000, p. 26, col. 5
(Queens Co. Surr. Nahman).

Construction—Real Property
The Will provided the following: “I direct my

Executrix . . . to effectuate the transfer of my home
. . . to Mildred . . . if there is sufficient funds in my
estate to pay the administrative costs and taxes . . .
and the Specific Bequest. In the event that the funds
are insufficient to pay the aforementioned, then in
that event the House shall be sold . . .” The Court
held that the provision quoted does not make an
absolute devise of the real property to the objectant
with only a lien pursuant to EPTL 13-1.3 for the pay-
ment of administration and reasonable funeral
expenses, debts and taxes. The Court held that a
reading of the will as a whole shows that it was the
decedent’s intent to give the executor the power to
sell the real property and that the will thus creates a
power in trust over the real property in the executor.
The Court further held that because the will gives
the executor the power in trust over the real proper-
ty, the executor had the duty to preserve the real
property which existed not only after the probate of
the will but prior to the probate of the will. The
Court thus refused to dismiss the objections relating
to the real property and alleging that the delay in
probating the will and the failure to act caused dam-
age to the property. In re Matthew Skelly, N.Y.L.J. Aug.
8, 2000, p. 27, col. 3 (Queens Co. Surr. Nahman).

Construction—Survivors
The Court considered whether the term “sur-

vivors” is a term of like input to “distributees”

whereby the result would be that 50% of the resid-
uary estate would be paid to the estate of the dece-
dent’s brother’s post-deceased second spouse and
would thus benefit her three children from a prior
marriage instead of the three children from the
brother’s prior marriage. Although courts had con-
strued “survivors” to mean “distributees,” the Court
reached a different conclusion on the facts of the case
and determined that the word “survivors” meant the
children of the predeceased brother of the decedent.
The Court found that the word “survivors” is
ambiguous and considered extrinsic evidence. The
Court noted that the drafting of wills was not within
the expertise of the attorneys who were involved in
the drafting of the will in question and thus it would
not place too great an emphasis on the use of differ-
ent words “survivors” and “issue” in different para-
graphs of the will. The Court was also wary of plac-
ing too much emphasis on statements of the
decedent’s purported intent when such statements
are not supported by contemporaneously prepared
notes. The Court found that there is no extrinsic evi-
dence to indicate that the testator had a specific rela-
tionship with his brother’s wife or that he would
prefer that she and possibly her issue receive as
much or more of his estate than his own nieces and
nephews. The Court also relied on the preference in
will construction proceedings to favor a disposition
to blood relatives over those who are not so related.
The Court based its determination on the alternative
grounds that the word “survivors” in the context of
this will means the brother’s issue, or that the term is
so ambiguous that it cannot be deemed a meaningful
direction “otherwise” in the will to change the statu-
tory presumption under EPTL 3-3.3 that a bequest to
a sibling of the testator who predeceases the testator
passes to the predeceased sibling’s issue by represen-
tation. In re Abraham Bernstein, N.Y.L.J. Sept. 7, 2000,
p. 24, col. 3 (Bronx Co. Surr. Holzman).

Default/Dismissal
In a proceeding to compel distribution of estate

funds to the Board of Trustees of the United Lubav-
itcher Yeshivoth (ULY), where there was a dispute as
to who was the legitimate Board of ULY, after the
Court appointed a Receiver and a Referee regarding
the settlement of the Executors’ account, the Court

CASE NOTES—
RECENT NEW YORK STATE SURROGATE’S AND

SUPREME COURT DECISIONS

Arlene Harris and Donald S. Klein
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sources. The Court also stated that by granting per-
mission to commence a partition action (SCPA
1901(c)(1)), the Court is not substituting its judgment
for that of the fiduciary or directing the fiduciary to
pursue a particular course of action. In re Emil Lesko,
N.Y.L.J. July 14, 2000, p. 32, col. 1 (Westchester Co.
Surr. Emanuelli).

Receiver
The decedent died intestate in 1984, owning

many parcels of real property, and six properties
remained unsold. The distributees and their
assignees sought to have a receiver appointed for the
real property and to remove the administrator. The
Court found that the assignees had standing to
request the appointment of a receiver and a receiver
was needed to conserve the property and protect the
interests of the assignees. The Court also ruled that
summary removal of the administrator was warrant-
ed due to his failing to market the properties and
keep them current in taxes and his failure to file the
proper court-ordered accountings. The Court relied
on rulings that “an abiding inertia, indifference . . . or
design to thwart or retard the administration of an
estate is sufficient cause for removal of a [fiduciary].”
The Court distinguished In re Duke, 87 N.Y.2d 465
(1996) and found that a hearing was not needed
because there was no untested hearsay present in the
application to warrant a hearing nor is there any less
severe action which can provide adequate redress for
the wrongs committed by the fiduciary. In re Margaret
A. Capolino, N.Y.L.J. July 26, 2000, p. 33, col. 4
(Dutchess Co. Surr. Pagones).

Renunciation
The Court denied an application to extend the

time to renounce a bequest. Petitioner sought to
renounce the bequest of a cooperative apartment,
nunc pro tunc, more than two years after the nine-
month deadline of the statute (EPTL 2-1.11(b)(2)).
Her only explanation for the delay was that she
thought the deadline ran from the date of issuance of
letters rather than the date of death. The Court stated
that although the statute authorizes the Court, upon
a showing of reasonable cause, to extend the time for
filing a renunciation, no provision is made for such
filing nunc pro tunc, and the Court thus denied that
request for relief. The Court then addressed the ques-
tion of whether the applicant (a Connecticut attor-
ney) showed reasonable cause to be permitted to file
the renunciation “effective as of the date of such fil-
ing,” and found that she had not, especially since she
caused the delay in probating the will. In re Evelyn
Migdal, N.Y.L.J. July 10, 2000, p. 26, col. 1 (N.Y. Co.
Surr. Roth).

approved the Referee’s recommendation that Peti-
tioners be declared in default with respect to the pro-
ceedings resulting in the dismissal of the entire pro-
ceeding. The Court stated that it may order a default
on account of failure to comply with court-ordered
disclosure, and the sanction of dismissal may be war-
ranted even where there was no violation of a prior
Court order. The Court found that the petitioners
had engaged in a willful, deliberate and contuma-
cious course of conduct by failing to participate in
meaningful disclosure and failing to comply with the
Referee’s mandates and the notices and demands for
production of documents and subpoenas for deposi-
tions and this Court’s order for discovery as well as
Petitioners’ firing of their counsel and bringing in
new counsel on the day of trial. The Court also held
that execution of the power to dispose of estate
funds requires a majority agreement among multiple
fiduciaries because that power is beyond what is
purely ministerial. In re Judah Leo Weinstock, N.Y.L.J.
Oct. 2, 2000, p. 31, col. 3 (Kings Co. Surr. Feinberg).

Evidence—Tape Recordings
In a contested probate proceeding, the objectant

(son of the decedent) moved for an order determin-
ing in advance of trial that certain audio tape record-
ings are admissible in evidence. Over a period of
three years prior to the decedent’s death, his daugh-
ter (not an objectant but adversely affected by the
Will) made three tape recordings of parts of tele-
phone conversations she had with the decedent. The
proponent’s expert reported that there are numerous
erasures, interruptions, and over recordings on the
tapes and that the tapes do not represent the conver-
sations as they actually occurred and are therefore
not authentic. The Court stated that the burden of
proving not only the authenticity of the tapes, but
also their relevance and materiality, lies with the
objectant. The Court held that the objectant failed in
establishing that the tapes are complete, accurate and
unaltered and the Court stated that it was not con-
vinced that the tapes would be helpful in the jury
reaching a determination of the issues. The Court
thus denied the motion. In re Raymond Revit, N.Y.L.J.
Sept. 28, 2000, p. 34, col. 4 (Westchester Co. Surr.
Emanuelli).

Real Property—Partition
The Court granted an executor’s application for

permission to sell the specifically devised real prop-
erty and to commence a partition action. The Court
stated that the case is one where approval of the
Court is required, since the specifically devised real
property must be sold to pay debts and administra-
tion expenses that cannot be satisfied from other
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Right of Election—Summary Judgment
The Court granted the administratrix-surviving

spouse’s motion for summary judgment declaring
that the decedent’s transfer of two bank accounts to
his grandniece shortly before his death are testamen-
tary substitutes includible in his estate for the pur-
pose of computing the right of election of decedent’s
wife pursuant to EPTL 5-1-1A. The Court stated that
viewed in the light most favorable to respondent, the
facts in her answer and affidavit (mostly inadmissi-
ble under the dead man’s statute) do not establish
that decedent’s transfer to her of more than $166,000
was supported by adequate consideration. The Court
found that the only inference that can be drawn from
respondent’s statements is that decedent was never
under any financial obligation to her. The Court fur-
ther stated that as a matter of law, any services ren-
dered by the respondent in the past cannot be
deemed consideration for the transfers thereafter,
because, absent a written agreement, it is well settled
that “past consideration is no consideration.” In re
Freddy Richardson, N.Y.L.J. Sept. 28, 2000, p. 28, col. 6
(N.Y. Co. Surr. Preminger).

Statute of Limitations
The Appellate Court found that the Surrogate

had correctly found that the Distribution Committee
of the New York Community Trust had abused its
discretion in exercising its variance powers in 1971 to
terminate specific bequests to the Community Ser-
vice Society of New York, but reversed the Surro-
gate’s determination insofar as it held that the
Statute of Limitations did not bar the claims of the
petitioner within the six years prior to the com-
mencement of the proceeding and that the doctrine
of laches did not bar such claims. The Appellate
Court found that the Community Service Society
knew of the termination many years prior to bring-
ing the proceeding. The Court stated that the six-year
statute of limitations applies under CPLR 213(1)
which provides that six years is the applicable statute
of limitations for an action for which no limitation is
specifically provided by law and governs the time
period in which an accounting may be demanded
against a trust, but in order for the statute to be trig-
gered, “mere lapse of time is not sufficient, but an act
of repudiation is necessary,” citing In re Barabash, 31
N.Y.2d 76. Community Service Society of New York v.
The New York Community Trust, N.Y.L.J. Sept. 26, 2000,
p. 29, col. 3 (App. Div. 1st Dep’t).

Stay of Judgment
In a probate proceeding, the Court granted the

application of a guardian ad litem for an order stay-
ing, until an accounting proceeding, the preliminary

executor from enforcing a final judgment of posses-
sion against the ward’s mother for nonpayment of
rent. The Will specifically made no provisions for the
child, but the Court stated that the minor child had
both present (amounts due the child under EPTL
5-3.1) and contingent independent claims against the
estate that warranted staying the summary proceed-
ing. In re Octavio Silva, N.Y.L.J. Sept. 26, 2000, p. 31,
col. 4 (Kings Co. Surr. Feinberg).

Surcharge
The Court addressed the procedural aspects of

collecting money awarded by a Surrogate, and stated
that a decree or order of the Surrogate’s Court has
the same effect as a similar judgment, decree or order
of the Supreme Court and may be enforced in a like
manner. The Court explained that if the Surrogate’s
Court issues a decree or order awarding possession
of real or personal property or granting a money
judgment, the same enforcement devises that are
available in the Supreme Court under CPLR articles
51 and 52 are available to the Surrogate, save one,
execution (SCPA 605). In addition, SCPA 606 and 607
also provide for enforcement of a decree or order of
the Surrogate’s Court by punishment for contempt.
In re Paul Civitano, 708 N.Y.S.2d 833 (Nassau Co. Surr.
Radigan, May 16, 2000).

Trusts—Jurisdiction of Court
The Court determined that two charitable inter

vivos trusts fall within the jurisdiction of the Surro-
gate’s Court. The trusts were created by producers
and/or distributors of motion picture films and/or
soundtracks and are operated for the benefit of the
public at large. Each instrument provides that upon
the death of the original Trustee a successor Trustee
is to be appointed by the Secretary of Labor of the
United States. The Court found that the suggestion
that the Labor Management Relations Act be consid-
ered in connection with the jurisdiction issue as not
being useful since Courts have drawn a distinction
between a claim based on the establishment of a trust
fund under the Act, which is within the jurisdiction
of federal courts, and a claim, such as the instant one
for authorization to resign, based on the administra-
tion of a trust fund subsequent to its establishment,
which is outside the jurisdiction of federal court. In
re John C. Hall, Jr. N.Y.L.J. Sept. 11, 2000, p. 24, col. 4
(N.Y. Co. Surr. Preminger).

Arlene Harris—Counsel, Kaye, Scholer, Fierman,
Hays & Handler, LLP, New York City.

Donald S. Klein—Donald S. Klein, P.C., White
Plains, New York.
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New York-Florida Elder Law Program — Attn. K. Hojohn

Name

Firm

Address

City State Zip

New York State Bar Association • One Elk Street • Albany, New York 12207

““““NNNNEEEE WWWW YYYYOOOO RRRR KKKK----FFFFLLLL OOOO RRRR IIII DDDD AAAA CCCCOOOONNNNNNNNEEEECCCCTTTT IIIIOOOONNNN””””
Elder Law Program

Mid-February, 2001 • Orlando, Fla.

Mark your calendar now for an advanced program in elder law, scheduled for
Orlando, Florida, February 16-18, 2001. Timed to coincide with spring break for New
York schools, this program will provide those who attend with up to 16 MCLE credits
for both New York and Florida. Cosponsored by NYSBA’s Elder Law Section and the
Elder Law Section of the Florida Bar, this program is designed for New York attorneys
who have elder clients residing in or planning to retire in Florida, and will cover Flori-
da elder law practice in detail, including a special half-day session comparing and con-
trasting New York and Florida elder law and practice. Topics concerning Florida prac-
tice to be covered in detail during the program include government benefits, fiduciary
representation, employment and retirement advice, taxes, ethics, administrative and
litigation advocacy, health care decision making, insurance issues, guardianship and
legal capacity, nursing homes and housing issues, Medicaid planning, and pre-mortem
legal planning. On the third day of the conference, panels of both New York and Flori-
da experts will discuss issues for consideration when drafting wills, living trusts, and
durable powers of attorney. They will also discuss health care surrogates and living
wills, specific requirements of Florida law, the Florida homestead law, and state taxes. 

Make your room reservations early at the DoubleTree Guest Suites Hotel in the
Walt Disney World Resort in Lake Buena Vista at the special group rate of $169 per
night (single or double occupancy) with a limited number of two-bedroom suites avail-
able at $249. In order to receive this special rate, mention the New York State Bar
Association when you make your reservations.

If you would like to receive more details about the program as soon as they are
available, please complete the coupon below and return to:

New York State Bar Association
New York-Florida Connection

One Elk Street
Albany, New York 12207
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WILLS

IN TERROREM CLAUSE—DISABLED PERSON

A distributee of decedent who was also a benefici-
ary under decedent’s will initially consented to probate
but thereafter withdrew his consent and attempted to
file objections. In addition, he began an action in federal
court to have the in terrorem clause in the will declared
invalid. This action was dismissed for lack of jurisdic-
tion. After the withdrawal of the consent to probate, the
petitioner in the probate proceeding listed the distribu-
tee as a person under a disability. A temporary
guardian ad litem who was appointed to determine
whether the distributee needed a permanent guardian
ad litem to protect his person and property found that
such a need existed. Following the admission of the
will to probate, the petitioner sought a construction that
distributee by his actions had forfeited his gifts by use
of the provisions of the in terrorem clause. Under EPTL
3-3.5, an incompetent person may affirmatively oppose
probate without loss of benefits if the attempt is unsuc-
cessful. Since the Surrogate had determined that the
distributee was a person under a disability, the Appel-
late Division agreed that the in terrorem provision
could not be enforced against him. In re Estate of
Shuster, ____ A.D.2d ____, 710 N.Y.S.2d 383 (2d Dep’t
2000).

OBJECTIONS TO PROBATE

Decedent’s will left her entire estate to the surviv-
ing child who lived with and cared for her until her
death. Four of decedent’s disinherited children filed
objections to probate based upon improper execution,
lack of competency, fraud and undue influence. The
Appellate Division agreed with the Surrogate that sum-
mary judgment dismissing the objections was proper
and the will was admitted to probate. Although the tes-
timony of the attorney-draftsman who supervised exe-
cution and that of his secretary who was present at the
time had some inconsistencies, they both asserted that
decedent declared the instrument to be her will, signed
the will in their presence and requested that they serve
as attesting witnesses. An unexplained removal of sta-
ples was irrelevant since the will remained with the
draftsman between execution and filing for probate.
Proof of the other objections was inadequate. In re

Estate of Sweetland, ____ A.D.2d ____, 710 N.Y.S.2d 668
(3d Dep’t 2000).

STANDING TO FILE OBJECTIONS

In 1984, T transferred his partnership business
interest to his son, S, who agreed, as partial considera-
tion for the transfer, to renounce any share in the future
estate of T and the existing estate of his mother. More
than five years later, T made a will which left S a legacy
of $5,000. A later, unproved will of T was said to have
given one-half of T’s residuary estate to S. The court
found that these wills benefiting S were unilateral
waivers of T’s right to compel the agreed-upon renun-
ciation. Consequently, S was a distributee and a party
to the probate proceeding with a right to file objections
since he would benefit from a successful contest. No
new written agreement of waiver was required. In re
Estate of Prime, 184 Misc. 2d 796, 710 N.Y.S.2d 810 (Sur.
Ct., Erie Co. 2000).

DUPLICATE ORIGINAL WILLS

While in Israel, a New York domiciliary executed
two virtually identical wills, one written in Hebrew and
the other written in English. Following probate of the
Hebrew-language will in Israel, the English-language
will was offered for probate in New York. The court
allowed probate, treating the two wills as one docu-
ment for this purpose even though they were not exe-
cuted at the same time and the translation process did
not produce an exact copy. A partial sentence in the
Hebrew will but not in the English will was found to be
included by a scrivener’s error and omitted from con-
sideration. Both wills named two Israeli attorneys as
executors. Since testator was a New York domiciliary,
the disclosure requirements of SCPA 2307-a were appli-
cable. The effect of non-disclosure was deferred until
the time of the accounting. In re Estate of Rosenak, 184
Misc. 2d 807, 710 N.Y.S.2d 813 (Sur. Ct., Kings Co.
2000).

DESCENT AND DISTRIBUTION

DISQUALIFICATION OF PARENT FROM SHARING IN
WRONGFUL DEATH PROCEEDS

A father who failed or refused to support his child
for 2½ years prior to her death and who did not fulfill

RECENT
NEW YORK STATE

DECISIONS
John C. Welsh
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the natural parental obligations of training, care and
guidance was barred from sharing as a distributee in
any of the proceeds of a wrongful death suit brought
on behalf of the child. EPTL 4-1.4 barring such a parent
from succeeding to a distributive share of a decedent
child is equally applicable to a wrongful death action.
The father failed in his attempt to use mental incompe-
tence as an excuse for his abandonment. In re Estate of
Arroyo, ____ A.D.2d ____, 710 N.Y.S.2d 492 (4th Dep’t
2000).

ADMINISTRATION OF ESTATES

RETIREMENT PLAN—TESTAMENTARY SUBSTITUTE

Decedent began participation in her employer’s
retirement plan in 1964 when she was unmarried but
with two daughters. Under the plan, she named “my
children” as beneficiaries. At that time, there were no
testamentary substitutes statutorily included in calcu-
lating a spouse’s elective share. Decedent retired at the
end of 1992 and converted her deferred annuity con-
tracts into three pay-out contracts with her daughters
as beneficiaries of the balances remaining at her death.
Upon her death, her surviving husband filed a claim
for his elective share and asserted that the pay-out con-
tracts were to be treated as testamentary substitutes to
be included in the calculation of the share due to him.
To be successful, the husband had to show that conver-
sion of the deferred annuities to pay-out contracts creat-
ed a new retirement plan as an inter vivos disposition
to the daughters or that the designations of the daugh-
ters as beneficiaries under the pay-out contracts consti-
tuted changes in beneficiary status. The Appellate Divi-
sion agreed with the Surrogate that the pay-out
contracts were not testamentary substitutes since they
did not create a new retirement plan nor was there any
change in beneficiaries after September 1, 1992 as
required by EPTL 5-1.1-A(b). In re Estate of Alent, 271
A.D.2d 73, 709 N.Y.S.2d 902 (4th Dep’t 2000).

LEGAL FEES

The Surrogate correctly denied summary judgment
sought by the former attorney for an estate who had
brought a proceeding to fix his fee. It is well settled that
the court has authority to determine the reasonable
amount of legal fees even when the issue has not been
raised by any party. To the extent that services were
performed for the named executrix, a legatee, for her
individual benefit and not that of the estate, the court
might direct that the client pay the attorney a reason-
able fee from her personal assets. In re Estate of Driscoll,
____ A.D.2d ____, 709 N.Y.S.2d 597 (2d Dep’t 2000).

LEGAL FEES

In a probate proceeding, the Surrogate allowed the
attorney for the estate to withdraw for good cause and
to keep his $20,000 retainer fee as compensation for

services rendered. The Appellate Division limited the
attorney to a recovery in quantum meruit based upon
the extent of services performed and remitted the mat-
ter for a hearing to determine the proper amount. In re
Estate of Ehmer, 272 A.D.2d 542, 708 N.Y.S.2d 436 (2d
Dep’t 2000).

ACCOUNTING—LACHES

An executor petitioned for a final accounting in the
estate of his brother-in-law who had died 29 years
before. The Surrogate found that the widow of dece-
dent, who had filed objections, had retained exclusive
knowledge and control over decedent’s assets and pos-
sessed all estate records. The Appellate Division found
that the executor had failed to show proper care and
management of the estate assets and the doctrine of
laches did not provide him with an adequate excuse. In
re Estate of Anolik, ____ A.D.2d ____, 711 N.Y.S.2d 184
(2d Dep’t 2000).

REFORMATION—USE OF PAROL EVIDENCE

By the terms of certain trusts, the principal was to
be distributed to the issue of the settlor’s son who sur-
vived him with an alternative gift in the event that
there were no issue. Although adopted children were
expressly excluded from the class of issue, an adopted
child of the settlor’s son sought to argue that the exclu-
sionary language was intended to apply to disliked
stepchildren of another son and not to him. The Appel-
late Division found that the lower court properly dis-
missed his attempt to discover and use parol evidence
that would support his contention. The language was
clear and no mistake in transcription by the drafter was
evident. In re Dickinson Trusts, ____ A.D.2d ____, 709
N.Y.S.2d 69 (1st Dep’t 2000).

ENFORCEMENT OF SURCHARGE ORDER

In a prior decision, the Surrogate imposed sur-
charges on an executor that continue to be unsatisfied.
The Surrogate here decreed that the executor provide
an account to the date of his removal and issued an
order directing the executor to pay the surcharges.
Upon failure of the executor to pay, the objectants have
the enforcement powers of the Surrogate available to
them. It was not necessary to seek the assistance of
Supreme Court under the common provisions for the
enforcement of a money judgment. In re Estate of Bozzi
v. Beovich, 184 Misc. 2d 505, 708 N.Y.S.2d 833 (Sur. Ct.,
Nassau Co. 2000).

SUIT UNDER THE FOREIGN SOVEREIGN
IMMUNITIES ACT

Decedent was a U.S. citizen residing in Israel who
was killed in Israel as a result of a suicide bombing inci-
dent that was allegedly sponsored by the state of Syria.
His widow sought limited letters of administration in
Nassau County in order to pursue a cause of action
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against Syria under one of the exceptions to foreign
sovereign immunity as set forth in the Foreign Sover-
eign Immunities Act (FSIA). The court issued the limit-
ed letters requested even though SCPA 206 limits juris-
diction over the estate of a non-domiciliary decedent to
cases where a cause of action for wrongful death exists
against a New York domiciliary or decedent left prop-
erty in New York. Even though neither of these circum-
stances was present, the FSIA specifically provides for
jurisdiction in any state or federal court when a U.S. cit-
izen is killed by an act of terrorism sponsored by a for-
eign state. In re Estate of Weinstein, 184 Misc. 2d 781, 712
N.Y.S.2d 300 (Sur. Ct., Nassau Co. 2000).

TRUSTS

AMBIGUOUS TRUST DISTRIBUTION PLAN

H and W created a joint revocable trust which pro-
vided, in part, that following the death of the first sett-
lor to die, the surviving settlor would receive the
income for life on the “family share” and hold a special
testamentary power of appointment limited to the line-
al descendants of both H and W. In default of appoint-
ment, if H predeceased W, “his residuary” was to be
distributed 1/3 to his son, P, and 2/3 in trust to pay the
income to P for life, remainder to his daughters, B and
C, equally. Although this paragraph purported to be
effective only upon the death of the surviving grantor
who had failed to exercise the power of appointment, it
also made three substantial gifts to W if she survived
H. In addition, there appeared to be a conflict between
the preamble which purported to cover the entire trust
estate distribution plan and the words of distribution
which related only to decedent’s residuary estate. After
H’s death survived by W, the Appellate Division found
that the distribution provisions were ambiguous and
remitted the matter for an evidentiary hearing which
would allow the introduction of extrinsic evidence. In re
Malasky Trust, ____ A.D.2d ____, 711 N.Y.S.2d 868 (3d
Dep’t 2000).

FAILURE TO DIVERSIFY INVESTMENTS

In 1958, decedent’s will created a trust to pay the
income to his wife for life with remainder to his two
daughters, equally. The trustee had authority to invade
the principal as necessary for her support and mainte-
nance. The trust was funded entirely with IBM stock
which was retained for many years. In the second year
of the trust, the daughters executed an agreement
directing the corporate trustee to retain the IBM stock
in lieu of diversification. Contact between the trustee
and the daughters was very infrequent for more than
20 years. In 1986, after two years of occasional discus-
sions, the daughters urged the trust officer to prepare a
diversification plan but no further action was taken. An
increase in the capital gains tax rate, effective in 1987,
was not discussed with the beneficiaries. The trustee’s

written investment policy required diversification in
accordance with the “prudent person” rule. The income
beneficiary died in 1993 before implementation of any
diversification plan. The daughters filed objections to
the trustee’s final accounting based upon failure to
diversify and failure to follow a prudent investment
policy. The Appellate Division agreed that the Surro-
gate’s finding of imprudence was well documented.
The bank failed to show that the Investment Direction
Agreement purporting to absolve it from liability had
been executed by the daughters with full knowledge of
their legal rights. The breach of duty was found to have
occurred in 1987. The matter was remitted for a recalcu-
lation of the proper amount of the surcharge. Despite
the breach of duty, the trustee had a right to commis-
sions. In re Saxton, ____ A.D.2d ____, 712 N.Y.S.2d 225
(3d Dep’t 2000).

FAILURE TO DIVERSIFY INVESTMENTS

A charitable lead trust created by testator’s will
required annual distribution of 8% of the estate tax
value of the corpus which was funded entirely with
IBM stock. After five years of administration, the
trustee continued to hold about 2/3 of the original
shares and the corpus had declined in value almost
50%. Decedent’s nieces who held the remainder interest
successfully obtained an intermediate accounting and
the Appellate Division found that the trustee was prop-
erly removed for misconduct and surcharged.
Although the Prudent Investor Act requiring diversifi-
cation of assets by trustees was not in effect for the peri-
od of the accounting, the formal written investment
policy of the corporate trustee required diversification.
In applying the applicable “prudent person” rule, it
was clearly that the investment policy was imprudent
for a trust for a 15-year term that was required to make
substantial annual payouts. Annual dividends paid by
IBM fell far short of the payout obligation. The sur-
charge was proper even though ten years remained in
the trust life. The stock was readily marketable at the
time of the intermediate accounting. The Surrogate’s
computation of damages was proper. In re Rowe, ____
A.D.2d ____, 712 N.Y.S.2d 662 (3d Dep’t 2000).

ACCOUNTING—TRUSTEE MISCONDUCT

When testator died in 1956, he gave his widow a
1/3 share of the estate with the balance equally divided
among his son and two daughters. Although the share
of each daughter was to be held in trust until the
daughter attained age 23, neither trust was formed and
the son used the estate assets to enrich himself. The
Appellate Division affirmed the Surrogate’s decision to
allow each daughter to choose either 2/9 of her father’s
estate or 1/3 of what remained in the father’s estate as
a fair and prompt resolution of a bitter family dispute.
The son had already been directed to give a full
accounting of nine parcels of realty. In a companion
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exist if possible. Substantial economic changes had
occurred in the health care industry since the wills were
made and the Attorney General approved the relief
sought. In re Estate of Othmer, ____ Misc. 2d ____, 710
N.Y.S.2d 848 (Sur. Ct., Kings Co. 2000).

REIMBURSEMENT AND COMPENSATION

The co-trustees of a special needs trust were suc-
cessful in their request for reimbursement for disburse-
ments made and for the approval of annual commis-
sions. In approving the disbursements claimed, the
court found a number of special factors present that
supported the request. The items in question were not
included in office overhead and were actually incurred.
Since the trust corpus was small, the court-approved
compensation plan was to have the professional co-
trustee and the family member co-trustee share one
commission. In this case, reasonable and necessary dis-
bursements to be reimbursed included routine and inci-
dental expenses traditionally absorbed by the trustees.
The court commended the professional co-trustee for
her performance despite the expectation of totally inad-
equate compensation. Perez v. Rodino, 184 Misc. 2d 855,
710 N.Y.S.2d 770 (Sup. Ct., N.Y. Co. 2000).

John C. Welsh is a professor at Albany Law School,
Union University, Albany, N.Y.

action, the court affirmed a finding that the daughters
were entitled to the appointment of a temporary receiv-
er to oversee the nine parcels since the son’s continued
control of the properties would result in irreparable
harm to them. The election of remedies doctrine did not
prevent the sisters from changing the original option
chosen by them to obtain more immediate tangible
benefits as they advanced in age. In re Estate of Sakow,
____ A.D.2d ____, 712 N.Y.S.2d 540, 541 (1st Dep’t
2000).

RESTRICTED CHARITABLE GIFTS—CY PRES

H and W died several years apart leaving very sub-
stantial restricted testamentary gifts to a named hospi-
tal which was described as being in “dire financial
straits.” After having received the funds which generat-
ed $10,000,000 in income in 1999, the hospital sought to
use 2/3 of the gift to secure new financing for capital
projects and working capital and an additional 1/9 to
acquire and renovate a medical treatment facility. After
finding that the donors had a general charitable intent,
the court approved the hospital’s request on the basis
of cy pres. The hospital was on the brink of bankruptcy
and the substantial annual income of the gift was not
enough to save it on a long-term basis. It was clear that
H and W, who were closely associated with the hospital
during their lifetimes, would want it to continue to
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Now you can electronically produce
forms for filing in New York surrogate’s
courts using your computer and a laser
printer. New York State Bar Association’s
Surrogate’s Forms on HotDocs is a fully
automated set of forms which contains all
the official probate forms as promulgated by
the Office of Court Administration (OCA). By
utilizing the HotDocs document-assembly software,
this product eliminates the hassle of rolling paper forms into a
typewriter or spending countless hours trying to properly for-
mat a form. 

Document AutomationSoftware

Document AutomationSoftware

Version 5.0

© Capsoft Development 1999

Version 5

New York State BarAssociation’s Surrogate’s Forms

NEW YORK STATE BAR ASSOCIATION’S
SURROGATE’S FORMS ON HOTDOCS

®

Generating New York Surrogate’s
Court Forms Electronically

List Price $320
NYSBA Member Price $270

Members of NYSBA Trusts & Estates Law Section $245

The New York State Bar Association’s
Surrogate’s Forms on HotDocs offer unparalleled

advantages, including:
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• The Official OCA Probate, Administration, Small Estates,
Wrongful Death, Guardianship and Accounting Forms,
automated using HotDocs document-assembly software.

• A yearly subscription service, which will include
changes to the official OCA Forms and other forms
related to Surrogate’s Court Practice, also automated
using HotDocs.

• A review process by a committee that included clerks
of the New York surrogate’s courts (upstate and
downstate) as well as practicing attorneys.

• Links to the full text of the Surrogate’s Court Proce-
dure Act (SCPA); the Estates, Powers and Trusts
Law (EPTL); and the Uniform Rules for Surrogate’s
Courts.

• Presentation in a clear, easy-to-use graphical for-
mat that makes the forms tamperproof, protecting against
accidental deletions of text or inadvertent changes to the
wording of the official forms.

• Practice tips to help ensure that the information is entered
correctly; automatic calculation of filing fees; and warnings
when affidavits need to be completed or relevant parties
need to be joined.

• The ability to enter data by typing directly on the form or
by using interactive dialog boxes, whichever you prefer.

• A history of forms you’ve used and when they were created
for each client.

• A “find” feature that allows you to locate any form quickly
and easily.

• The ability to print blank forms.

“Use of the program cut our office time
in completing the forms by more than
half. Having the information perma-
nently on file will save even more time
in the future when other forms are
added to the program.”

Magdalen Gaynor, Esq.
Attorney at Law
White Plains, NY

“The New York State Bar Associa-
tion’s Official Forms are thorough,
well organized and a pleasure to work
with.”

Gary R. Mund, Esq.
Probate Clerk
Kings County Surrogate’s Court
Brooklyn, NY

“Having already used this product, I
am convinced that the NYSBA’s Sur-
rogate’s Forms on HotDocs will
markedly facilitate the filing of forms
with the surrogate’s courts.”

Clover Drinkwater, Esq.
Former Chair
NYSBA Trusts and Estates Law Section
Elmira, NY
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Publication of Articles

The Newsletter welcomes the submission of
articles of timely interest to members of the Sec-
tion. Articles should be submitted to Magdalen
Gaynor, 7-11 South Broadway, Suite 208, White
Plains, NY 10601. Authors should submit a 3-1/2"
floppy disk (preferably in Microsoft Word or
WordPerfect) along with a printed original and
biographical information. Please contact Ms.
Gaynor regarding further requirements for the
submission of articles.

Unless stated to the contrary, all published ar-
ticles represent the viewpoint of the author and
should not be regarded as representing the views
of the Editor or the Trusts and Estates Law Section
or substantive approval of the contents therein.


