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The Trusts and Estates
Law Section has always been
one of the largest and most
active and productive Sec-
tions of the New York State
Bar Association.

The NYSBA is celebrating
its 125th year of providing
professional, social, political
and technological support to
the legal community. What
better way could there be to meet and exceed the
goals and objectives of the NYSBA than to answer
the challenge by bringing new members into our Sec-
tion and encouraging them to work on our commit-
tees? The Chair of our Membership Committee is
George E. Riedel, Jr., and he is always looking for
new ideas and ways to attract new members to our
Section. Please contact George or any of the officers if
you have any suggestions or questions. I am pleased
to advise all our members that David Goldfarb, our
Technology Chair, is working on a new Web site for
our Section which is an exciting project.

Our committees work diligently on, among other
things, legislative proposals. I would like to highlight
one bill, which was proposed by the Association of
the Bar of the City of New York and supported by
our Section, which passed both the Senate and
Assembly for the first time this spring and has been
sent to the governor for signature. The bill preserves
the attorney-client privilege when representing a
fiduciary (S. 2784 and A. 5658). The bill adds a new
paragraph 2 to CPLR section 4503(a) to provide that
for purposes of the attorney-client privilege, if the
client is a “personal representative” as defined in the

bill, and the attorney represents the “personal repre-
sentative” in that capacity, the existence of a fiduci-
ary relationship between the “personal representa-
tive and a beneficiary of an estate will not by itself
give rise to any waiver of the privilege for confiden-
tial communications.” The bill further provides that
no beneficiary of the estate shall be treated as the
client of the attorney solely by reason of his or her
status as beneficiary. Our Estate Litigation Commit-
tee, chaired by Gary B. Freidman, worked diligently
to support passage of this bill. 

A Message from the Section Chair

SNY BA

®



We are always planning for the future, and
would like to devote the January program at the
Annual Meeting to the Principal and Income Act
elections, new developments and the ethical prob-
lems facing the attorney-fiduciary and recent issues
relating to attorney’s fees. Anyone interested in
speaking or contributing to the program materials,
please let me know.

I would like to extend a warm and cordial invita-
tion to all Trusts and Estates attorneys to attend our
gala Fall Weekend in Boston with their spouses and
children, from October 3 through October 6, 2002. An
interesting and informative program is planned with
an expert panel of speeches on difficult estate and
trust administration problems, chaired by Gary B.
Freidman and Barbara Levitan, with a coursebook
assembled by Ilene S. Cooper. On Friday night we

will have a reception at the JFK Memorial Library
with a tour of the facilities. Saturday night’s festivi-
ties include a short motor coach trip to the famous
Boston Museum of Fine Arts to have a private tour of
the collection and a cocktail reception and dinner. In
addition, tennis and golf tournaments will be held at
famous Boston sites.

I “summon” all Trusts and Estates attorneys and
their families, to answer the roll call, file their “brief”
registration form in time, match my “plea,” and sec-
ond my e “motion” to make Boston the largest
turnout in the history of the New York State Bar
Association (just like Binghamton set new records of
attendance for a Spring Meeting).

Arlene Harris
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Editor’s Message
If it is the fall season,

then this Section is on the
move for its out-of-state
meeting. We travel to
Boston in early October
and a great program is
planned. Hopefully, I will
see many of you there.

This issue contains a
variety of topics. Lee
Snow has allowed us to
republish his article on
final IRA distribution rules and it is included in this
issue. Another contributor, Blanche Christerson, has
written on the CARE Act which at the time of publi-
cation was working its way through Congress.

This issue also includes information on engage-
ment letters which the Practice and Ethics Commit-
tee of this Section wrote for the benefit of our mem-
bership. The final entry in this issue is an interesting
and well-photographed article on the importance of
knowing the value of tangible property. I appreciate
Doyle New York taking the time to provide this.

During the summer, the American Red Cross
requested help in reaching the representatives of
WTC estates. It was preparing to issue flat gift pay-
ments of $45,000 to each of the estates of those killed
as a result of September 11 attacks and asked for a
notice to be sent to those who could provide the
information the American Red Cross needed to reach
the estates of those killed in the attacks. There was a
good response from our Section but there are more
estates that need to be counted. So I am including the
request again.

Specific information about the
executors/executrixes and/or representatives of
these estates can be sent by mail, telephone or e-mail
to:

Daniel Zellman
Financial Assistance Program
American Red Cross
100 Varick Street
New York, NY 10013
zellmand@usa.redcross.org
(212) 875-2019

Magdalen Gaynor

Notice

The IRS has instituted a toll-free number for taxpayer inquiries on the status of Form 706
filings, including claims and amended returns, extensions, etc.

The estate and gift personnel at Cincinnati Service Center will staff this telephone.

The number is (866) 699-4083.
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Final IRA Distribution Rules Expand and Clarify
Opportunities for Tax Savings©

By Lee A. Snow

On April 17, 2002, the IRS issued final and tem-
porary regulations1 concerning the required mini-
mum distributions from individual retirement
accounts (IRAs), qualified retirement plans, deferred
compensation plans under Internal Revenue Code §
457, and § 403(b) annuity contracts. The new rules
generally follow the proposed regulations issued by
the IRS in January 2001,2 which made substantial
changes to and greatly simplified the outdated and
overly complex minimum distribution proposed reg-
ulations first issued by the IRS in 1987. The final reg-
ulations generally increase the ability of IRA owners
and qualified retirement plan participants (and the
beneficiaries of both groups) to minimize their taxes
by, in most cases, reducing the amounts of their
required minimum distributions. The new rules pro-
vide new life expectancy tables, offer needed clarifi-
cation concerning separate accounts and spousal
rollovers and better coordinate the date on which an
IRA owner’s “designated beneficiaries” are deter-
mined with the date on which such beneficiaries are
required to commence receiving distributions. This
article provides an overview of the new rules (focus-
ing on how they apply to IRA owners and their ben-
eficiaries), illustrates with several examples the
mechanics of how the new rules work, and high-
lights a few of the open issues on which further
guidance is still needed.

Effective Date. All taxpayers must use the new
rules to determine their required minimum distribu-
tions for calendar years beginning on or after Janu-
ary 1, 2003. For calendar year 2002, taxpayers have
the choice of using the new rules, the 2001 proposed
regulations, or the 1987 proposed regulations. Tax-
payers may use whichever set of rules results in the
most favorable (i.e., minimum) distribution amount.

Who May Use the New Rules. Beginning in 2003,
plan participants in qualified retirement plans, IRA
owners, and beneficiaries of deceased plan partici-
pants and IRA owners, regardless of when the plan
participant or IRA owner died, must use the new
rules to determine their required minimum distribu-
tions. In 2002, all such persons may elect to use such
rules. Although the 2001 proposed regulations stated

that those rules applied to “taxpayers,” such regula-
tions were unclear as to whether they could be used
by beneficiaries of deceased IRA owners.3 In contrast,
the 2002 rules expressly provide that (1) the designat-
ed beneficiary of a deceased IRA owner, regardless of
when the IRA owner died, must be redetermined in
accordance with the provisions of the new rules; and
(2) the applicable distribution period must be recon-
structed for purposes of determining the beneficia-
ry’s required minimum distributions for calendar
years beginning on or after January 1, 2003.4

Lifetime Distributions. Under the new rules, the
2001 regulations and even the outdated 1987 pro-
posed regulations, an individual must begin receiv-
ing distributions from his or her IRA or qualified
retirement plan no later than his or her required
beginning date.5 The required beginning date is gen-
erally April 1 of the year following the calendar year
in which the IRA owner attains age 70½. (In the case
of qualified retirement plans but not IRAs, the
required beginning date is the later of April 1 of the
year following the calendar year in which the plan
participant attains age 70½ or April 1 of the year fol-
lowing the calendar year in which the participant
retires, unless the participant is a 5% or more owner
of the business sponsoring the qualified retirement
plan, in which case the April 1st following the age
70½ date applies.)

The new rules continue the basic structure and
method of the 2001 proposed regulations concerning
lifetime distributions to IRA owners. As was the case
under the 2001 proposed regulations, almost all IRA
owners may use a single uniform table to calculate
their required minimum distributions. IRA owners
calculate their required minimum distributions by
simply dividing their IRA account balance valued at
December 31 of the year prior to the year for which
the distribution is being determined by the relevant
factor taken from the uniform table. The factor pro-
vides the distribution period for the IRA owner
based upon the IRA owner’s age at his or her birth-
day in the year for which the required minimum dis-
tribution is being determined.6
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Age of the Employee Distribution Period

70 27.4
71 26.5
72 25.6
73 24.7
74 23.8
75 22.9
76 22.0
77 21.2
78 20.3
79 19.5
80 18.7
81 17.9
82 17.1
83 16.3
84 15.5
85 14.8
86 14.1
87 13.4
88 12.7
89 12.0
90 11.4
91 10.8
92 10.2
93 9.6
94 9.1
95 8.6
96 8.1
97 7.6
98 7.1
99 6.7
100 6.3
101 5.9
102 5.5
103 5.2
104 4.9
105 4.5
106 4.2
107 3.9
108 3.7
109 3.4
110 3.1
111 2.9
112 2.6
113 2.4
114 2.1

115 and older 1.9

The uniform table factors are based upon the
joint and last survivor life expectancies of an individ-
ual and a hypothetical beneficiary ten years younger
than the individual. The uniform table contained in
the final regulations has been updated to reflect
longer, current life expectancies pursuant to the man-
date given to the IRS by Congress in the Economic
Growth and Tax Relief Reconciliation Act of 2001
(EGTRRA) to update the IRS life expectancy tables.7
The longer joint life expectancies result in slightly
smaller annual required minimum distributions than
under the 2001 regulations table and, therefore,
greater tax deferral for IRA owners. 

Example. Michael was born on August 5, 1930,
and reached age 72 on August 5, 2002. His IRA was
valued at $1,000,000 on December 31, 2001. If
Michael elects to use the new rules for 2002, his 2002
required minimum distribution will be $39,063,
determined by dividing Michael’s December 31,
2001, $1,000,000 account value by the 25.6-year distri-
bution period factor taken from the new uniform
table. If Michael uses the 2001 regulations uniform
table to compute his 2002 required minimum distri-
bution, his 2002 distribution will be $40,984
($1,000,000 ÷ 24.4), or $1,921 more than under the
2002 table.

Virtually all IRA owners, even those who desig-
nate their estates as beneficiaries or who fail to desig-
nate a beneficiary, can use the uniform table to calcu-
late their required minimum distributions. The only
IRA owners who would not use the uniform table are
those who have designated their spouse as their sole
beneficiary where the spouse is more than ten years
younger than the owner. Such IRA owners may use
the actual joint and survivor life expectancy of the
owner and the owner’s spouse to determine their
required minimum distributions.8 Here also, new
tables are provided in the 2002 rules, pursuant to the
EGTRRA mandate.9

Example. Richard and his wife, Dalia, are, respec-
tively, 74 years old and 60 years old in 2002. Dalia is
the sole beneficiary of Richard’s IRA. Richard’s IRA
was valued at $1,000,000 on December 31, 2001.
Under the revised joint and survivor life expectancy
table, Richard’s 2002 required minimum distribution
is $37,594, determined by dividing his December 31,
2001, $1,000,000 account value by the 26.6-year joint
life expectancy of a 74-year-old and a 60-year-old. If
Dalia were not Richard’s sole beneficiary or if Dalia
were not Richard’s wife and Richard elected to use
the new rules for 2002, his 2002 required minimum
distribution would be $42,017 ($1,000,000 ÷ 23.8)
where 23.8 is the applicable factor for a 74-year-old
under the revised uniform table.
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The 2002 rules further simplify the calculation of
required minimum distributions by making certain
simplification assumptions regarding an IRA
owner’s marital status. Under the 2001 regulations,
in order to use the more favorable actual joint and
survivor life expectancy table, an IRA owner who
had designated his spouse more than ten years
younger than he as his sole beneficiary had to be
married during the entire calendar year with respect
to which the distribution was being determined.
Under the 2002 rules, the account owner’s marital
status is determined on January 1 of the calendar
year. Thus, if the account owner is married on Janu-
ary 1, he will be considered as married for the entire
calendar year even if the account owner and/or his
spouse die during the year or they divorce during
the year.10 Morever, if an IRA owner changes his ben-
eficiary designation as a result of the death of his
spouse, the change will not be recognized for mini-
mum distribution purposes until the year after the
year of the spouse’s death.11 However, if an IRA
owner changes his beneficiary designation as a result
of his divorce, the change will be recognized in the
year the change is made, according to one of the IRS
authors of the final regulations.

Distributions After Death. The 2002 rules also gen-
erally follow the structure of the 2001 regulations
regarding post-death minimum distributions to ben-
eficiaries of deceased IRA owners. Under the new
rules, a beneficiary of a deceased IRA owner general-
ly may receive distributions over his or her life
expectancy. The beneficiary’s life expectancy is deter-
mined using the age of the beneficiary at his or her
birthday in the year following the year of the IRA
owner’s death. For a beneficiary who is not the IRA
owner’s surviving spouse, such life expectancy is
then reduced by one for each subsequent year. This
beneficiary life expectancy rule applies, however,
only to “designated beneficiaries,” i.e., beneficiaries
who are individuals, as opposed to entities, such as
an estate or a charity. 

Example. Sylvia designated her daughter, Lisa, as
the beneficiary of Sylvia’s IRA. Sylvia died in 2001
when Lisa was 36. The December 31, 2001, value of
Sylvia’s IRA is $500,000. Under the life expectancy
rule, Lisa may receive distributions over her life
expectancy based upon Lisa’s age at her birthday in
2002. Such distributions must commence no later
than December 31, 2002. Lisa’s 2002 life expectancy is
46.5 years (the single life expectancy factor applicable
to a 37-year-old person under the revised single life
expectancy table). Lisa’s 2002 required minimum dis-
tribution is therefore $10,753 ($500,000 ÷ 46.5). If
Sylvia’s IRA is valued at $495,000 on December 31,
2002, Lisa’s 2003 required minimum distribution will
be $10,879 ($495,000 ÷ 45.5).

The new rules make a significant change regard-
ing the date on which the IRA owner’s designated
beneficiary is determined. Under the 2001 regula-
tions, the designated beneficiary was determined on
December 31 of the calendar year following the year
of the IRA owner’s death, and distributions to a non-
spouse designated beneficiary had to commence by
that same December 31 date under the life expectan-
cy rule. A nonspouse designated beneficiary could
therefore encounter some practical difficulties effec-
tuating his or her initial required minimum distribu-
tion. Under the 2002 rules, the designated beneficiary
is determined on September 30 of the year following
the year of the IRA owner’s death.12 Thus, a non-
spouse beneficiary will have at least 3 months to
make arrangements to receive his or her initial
required minimum distribution, which still must be
received no later than December 31 of the year fol-
lowing the year of the IRA owner’s death.

Another significant development under the 2002
rules concerns the situation where a beneficiary sur-
vives the IRA owner but dies prior to the date on
which the owner’s designated beneficiary is deter-
mined (September 30 of the year following the year
of the owner’s death, as indicated above). The 2001
rules were not clear as to whose life expectancy
would be used in such an event. The new rules now
provide that if the beneficiary dies without disclaim-
ing his or her interest in the IRA during this gap
period, the remaining life expectancy of the deceased
beneficiary may still be used for minimum distribu-
tion purposes even if the IRA is payable to a succes-
sor beneficiary as a result of the primary beneficia-
ry’s death.13 The IRA would be payable in such event
presumably to a successor beneficiary named either
by the IRA owner or the primary (now deceased)
beneficiary or, if no successor beneficiary is so
named, as provided in the IRA custodian agreement
or by state law (generally, to the deceased beneficia-
ry’s estate).

Example. John died on November 30, 2001, sur-
vived by his daughter, Andrea, and his grandson,
Danny. John had named Andrea as the beneficiary of
his IRA and had not named a contingent beneficiary.
After John’s death, Andrea named Danny as the suc-
cessor beneficiary to John’s IRA. Andrea died on
June 20, 2002, without disclaiming her interest in the
IRA. Andrea will be considered John’s designated
beneficiary notwithstanding her death prior to Sep-
tember 30, 2002 (the date on which John’s designated
beneficiary is determined). As a result of Andrea’s
naming Danny as the successor beneficiary, the IRA
will be payable to Danny over Andrea’s life
expectancy, based upon Andrea’s age at her birthday
in 2002 and reduced by one for each subsequent year.
The result would be the same if John’s beneficiary
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designation provided that Danny would be the suc-
cessor beneficiary if Andrea died prior to receiving
John’s IRA.

As was the case under the 2001 proposed regula-
tions, where an IRA owner designated multiple bene-
ficiaries, the post-death distribution period is deter-
mined based upon the life expectancy of the
designated beneficiary whose life expectancy is
shortest.14 Thus, if Dave designated his three chil-
dren, Barry, Tim, and Jane, as the beneficiaries of his
IRA, the distribution period for all three children
after Dave’s death would be based upon the life
expectancy of the oldest child. Alternatively, if Dave
had designated his three children and a charity as his
beneficiaries, then, following Dave’s death, the three
children would not be able to utilize any of their life
expectancies as the distribution period because
where an IRA owner designates a person other than
an individual as his or her beneficiary, the IRA owner
will be treated as if he or she had no designated ben-
eficiary even if there are also individuals designated
as beneficiaries.15

To avoid results such as these, the 2002 rules
allow the beneficiaries of a deceased IRA owner to
implement some post-mortem estate planning meas-
ures. For example, if a beneficiary has his, her, or its
interest paid out in full on or before September 30 of
the year following the year of the IRA owner’s death,
then that beneficiary is not taken into account in
determining the designated beneficiary for minimum
distribution purposes. Similarly, if a beneficiary dis-
claims his or her interest in the IRA prior to that
same September 30 and the disclaimer meets the
requirements of IRC § 2518, then that beneficiary is
also not taken into account for designated benefici-
ary determination purposes.16

Finally, if separate accounts are established with
respect to the multiple beneficiaries, each beneficiary
may determine his or her required minimum distri-
bution based upon his or her individual life
expectancy as opposed to using the life expectancy of
the beneficiary whose life expectancy is shortest.
(The separate accounts will be recognized for
required minimum distribution purposes only after
the later of the year of the IRA owner’s death or the
year in which the separate accounts are
established.17) The 2002 rules allow the separate
accounts to be established as late as December 31 of
the year following the IRA owner’s death. However,
the author believes that it would be prudent to estab-
lish separate accounts by the date on which the des-
ignated beneficiary is determined, i.e., by September
30 of the year following the IRA owner’s death. 

If separate accounts are established, the separate
accounting for such accounts must allocate all post-

death investment gains or losses for the period prior
to the establishing of the separate accounts on a pro
rata basis on a reasonable and consistent basis
among the separate accounts for the different benefi-
ciaries. The separate accounts must also allocate any
post-death distributions to the separate accounts of
the beneficiaries receiving such distributions.18

Death After Required Beginning Date. If an IRA
owner does not have a designated beneficiary
because, for example, the account owner designated
his or her estate as the beneficiary and the IRA
owner dies on or after reaching his or her required
beginning date, the post-death distribution period is
the IRA owner’s life expectancy calculated in the
year of death and reduced by one for each subse-
quent year.19

A favorable change made by the 2002 rules
applies when an IRA owner dies and leaves a desig-
nated beneficiary who is older than the deceased IRA
owner. Under the new rules, if the IRA owner dies
on or after his or her required beginning date and the
beneficiary is older than the deceased IRA owner, the
beneficiary’s distribution period will be the longer of
the life expectancy of the beneficiary (determined in
the year after the year of the IRA owner’s death) or
the remaining life expectancy of the IRA owner
(determined at his or her birthday in the year of
death and reduced by one for each subsequent
year).20 As a result of this change, the older beneficia-
ry’s required minimum distributions will be smaller.

Death Before Required Beginning Date. A somewhat
different set of rules applies when the IRA owner
dies before reaching his or her required beginning
date. In this case, if the owner leaves a designated
beneficiary, the required distribution period will
again be based upon the beneficiary’s life expectancy
at his or her birthday in the year following the year
of the IRA owner’s death. If, however, the IRA owner
does not leave a designated beneficiary or if the des-
ignated beneficiary elects not to use the life expectan-
cy rule, then the IRA must be completely distributed
by the end of the calendar year that contains the fifth
anniversary of the IRA owner’s date of death.21 For
example, if the IRA owner dies on January 1, 2002,
prior to his or her required beginning date without
leaving a designated beneficiary, the entire IRA must
be distributed no later than December 31, 2007.

The new rules also provide a transition rule that
may help beneficiaries of certain IRA owners who
died after 1997. Under the 1987 regulations, if an IRA
owner died prior to reaching his or her required
beginning date, the IRA generally had to be com-
pletely distributed to the IRA owner’s beneficiary by
December 31 of the calendar year that contained the
fifth anniversary of the IRA owner’s death, unless
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the beneficiary was the owner’s surviving spouse or
the IRA custodian agreement provided that the bene-
ficiary could utilize the life expectancy distribution
rules. In other words, this 5-year rule was the normal
or “default” rule applicable to nonspouse beneficiar-
ies of IRA owners who died prior to their required
beginning date. As a result, many beneficiaries of
such deceased IRA owners were not able to, and did
not, commence receiving distributions under the life
expectancy rules. The new transition rule provides
that beneficiaries subject to the 5-year rule may
switch to the life expectancy rule as long as all
amounts that would have been required to be dis-
tributed under the life expectancy rule are distrib-
uted by the earlier of December 31, 2003, or the end
of the 5-year period following the year of the IRA
owner’s death.22

Example. Joe died on March 15, 1998, at age 66.
His son, Jim, is his beneficiary. Under the 1987 regu-
lations in effect when Joe died and the terms of Joe’s
IRA custodian agreement, the 5-year rule applied to
Jim. Under this rule, Joe’s IRA had to be completely
distributed to Jim no later than December 31, 2003.
Under the 1987 regulations, Jim was not required to,
and did not, take any distributions for 1999, 2000,
2001 or 2002. Under the new transition rule, if Jim
receives by December 31, 2003, an amount equal to
the total of the amounts he would have been
required to take under the life expectancy rules for
calendar years 1999 through 2003, Jim may switch
over to the life expectancy distribution rule. In such
case, the IRA will not have to be completely distrib-
uted to Jim by December 31, 2003.

Spouse as Beneficiary. The 2002 rules generally
retain the many favorable options available to a
spouse as the beneficiary of a deceased IRA owner.
For example, if an IRA owner dies prior to his or her
required beginning date and had named his or her
spouse as the sole beneficiary, distributions to the
surviving spouse need not commence until the later
of (1) the end of the calendar year immediately fol-
lowing the calendar year in which the IRA owner
died or (2) the end of the calendar year in which the
deceased IRA owner would have attained age 70½.23

Alternatively, the surviving spouse may roll over the
IRA to an IRA in the surviving spouse’s name or
elect to treat the IRA as his or her own. In either such
case, distributions need not commence until the sur-
viving spouse’s required beginning date. The surviv-
ing spouse may elect to treat the IRA as his or her
own by retitling the IRA in her own name, failing to
take a required minimum distribution determined as
if the spouse were a beneficiary, or, if permitted, con-
tributing an additional amount to the IRA.24

Example. Bill died in April 2002 at age 66½ and
had named his wife, Donna, as the sole beneficiary of
his IRA. Donna was born on November 2, 1938, and
was thus age 63 at the time of Bill’s death. Because
Bill died prior to his required beginning date, Donna
is not required to begin receiving distributions from
Bill’s IRA until the later of December 2003 (the calen-
dar year after the year of Bill’s death) or December
2006 (the calendar year in which Bill would have
attained age 70½). Donna may alternatively roll over
the IRA to an IRA in Donna’s name or elect to treat
the IRA as her own. If Donna elects either of these
options, distributions need not commence until
Donna’s required beginning date, April 1, 2010 (the
calendar year after the year in which Donna will
attain age 70½). 

If the IRA owner dies on or after reaching his or
her required beginning date and had named his or
her spouse as the sole beneficiary, the surviving
spouse must commence receiving distributions no
later than the end of the calendar year immediately
following the calendar year in which the IRA owner
died, roll over the IRA to an IRA in the surviving
spouse’s name, or elect to treat the IRA as the
spouse’s own in the same manner as described
above. 

If the surviving spouse chooses to receive distri-
butions over his or her life expectancy, his or her dis-
tribution period will initially be calculated based
upon the spouse’s age at his or her birthday in the
year following the year of the IRA owner’s death.
The spouse’s life expectancy will then be recalculated
in each subsequent year in which the spouse is alive.
If the IRA has not been fully distributed to the
spouse by the time of his or her death, distributions
may continue to be made to his or her successor ben-
eficiary (named either by the IRA owner or by the
spouse) for years after the death of the surviving
spouse. The distribution period with respect to the
successor beneficiary will be equal to the surviving
spouse’s life expectancy, determined at the surviving
spouse’s birthday in the year of his or her death and
reduced by one for each subsequent year.25

If a surviving spouse elects instead to treat the
IRA of the deceased spouse as the surviving spouse’s
own IRA, the new rules make clear that the required
distribution, if any, for the year of the IRA owner’s
death either must have been paid to the deceased
IRA owner or must be paid to the surviving spouse
as beneficiary.26 Such required minimum distribution
is calculated as if the IRA owner had lived through-
out the entire calendar year in which his or her death
occurred. In addition, if the surviving spouse is him-
self or herself past his or her required beginning
date, then, beginning with the year immediately fol-
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lowing the year of the IRA owner’s death, a distribu-
tion must be made to the surviving spouse with
respect to the deceased spouse’s IRA. This distribu-
tion is calculated under the uniform table applicable
to the surviving spouse as owner and not under the
single life expectancy table applicable to the spouse
as beneficiary.

Example. Frank, age 75, died in July 2002, sur-
vived by his wife, Joan, age 74, who is the sole bene-
ficiary of Frank’s IRA. In September 2002, Joan elects
to treat Frank’s IRA as her own by retitling it in her
own name. In order for Joan to treat Frank’s IRA as
her own, Frank’s required minimum distribution for
2002, determined by dividing the December 31, 2001,
account value by the 22.9-year uniform table factor
applicable to Frank in 2002, must either have been
distributed to Frank before he died or, to the extent it
was not so distributed, be distributed to Joan by
December 31, 2002. Because Joan is herself past her
required beginning date, beginning in 2003, Joan
must commence receiving minimum distributions
from the retitled IRA under the uniform table factor
applicable to Joan as the IRA owner.

Trust as Beneficiary. The 2002 rules also continue
the rules established in the prior regulations under
which the life expectancy of the beneficiary of a trust
may be taken into account for minimum distribution
purposes where the trust is designated as beneficiary,
provided that certain requirements are satisfied (i.e.,
the trust must be a valid trust under state law, the
trust must be irrevocable or become irrevocable upon
the account owner’s death, the beneficiaries of the
trust must be identifiable and certain documentation
requirements must be satisfied). The documentation
requirements will be satisfied if a copy of the trust or
a certified list of the trust beneficiaries is provided to
the IRA trustee, custodian, or issuer.27

The 2002 rules provide that where post-death
distributions to a trust are being made by reference
to the trust beneficiary’s life expectancy, the docu-
mentation requirements must be satisfied by October
31 of the year following the year of the IRA owner’s
death, rather than by December 31 of such year, as
was provided for under the 2001 regulations.28 The
2002 regulations provide transition rule relief in this
regard. Under a transition rule, if the date for provid-
ing the documentation is before October 31, 2003, the
documentation will be considered as having been
timely provided if it is provided to the IRA trustee,
custodian, or issuer no later than October 31, 2003.29

Where an IRA owner has designated a trust for
the sole benefit of his or her spouse (who is more
than ten years younger than the owner) as the bene-
ficiary, the terms of this trust are such that the spouse
is considered as the IRA owner’s sole beneficiary for

minimum distribution purposes, and minimum dis-
tributions to the IRA owner are being determined
based upon the IRA owner’s and spouse’s actual
joint life expectancy, then the author believes that the
trust documentation requirements should be satisfied
by the later of the IRA owner’s required beginning
date or the date on which the trust is designated as
the IRA beneficiary. 

Miscellaneous Points. The 2002 rules retain the
2001 regulations rule that all beneficiaries of an IRA
owner, including contingent beneficiaries, must be
taken into account in determining who is the IRA
owner’s designated beneficiary. The 2002 rules also
continue the exception to this rule: Namely, if a bene-
ficiary is entitled to any portion of an IRA owner’s
benefit only if another beneficiary dies before the
entire benefit to which that other beneficiary is enti-
tled has been distributed, the subsequent beneficiary
will not be considered a beneficiary.30 Thus, if Jack
designated his daughter, Debra, as his sole benefici-
ary, Debra began receiving distributions by the end
of the calendar year following the year of Jack’s
death over her life expectancy, and Debra designated
her husband, Jerry, as her beneficiary in the event she
were to die prior to Jack’s account being fully distrib-
uted to her, Jerry would not be considered a benefici-
ary of Jack’s for purposes of determining who is
Jack’s designated beneficiary. The result would be
the same if Jack had designated Debra as his primary
beneficiary and Jerry as his contingent beneficiary.

However, the above exception does not apply to
a person who has any right (including a contingent
right) to receive part of the primary beneficiary’s
benefit beyond being a mere potential successor to
the primary beneficiary’s benefit. For example, if Jack
designated a testamentary trust as beneficiary of his
IRA and, under the terms of such trust, the income is
payable to Debra for her life and upon her death, the
trust principal is payable to her husband, Jerry, Jerry
would be considered a beneficiary of Jack’s for desig-
nated beneficiary determination purposes. Thus, if
Jerry were older than Debra, his life expectancy and
not Debra’s would be used to determine the period
over which the IRA would be payable to the testa-
mentary trust. If, instead, upon Debra’s death, the
trust were distributable to Debra’s children and a
charity, then Debra, her children, and the charity
would all be considered Jack’s beneficiaries for des-
ignated beneficiary determination purposes. Because
a charity as an entity has no life expectancy, Jack
would not be considered to have a designated bene-
ficiary for life expectancy purposes. 

The 2002 rules also retain the prior rule that the
required minimum distribution from one IRA of an
IRA owner is permitted to be distributed from anoth-
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er IRA. Under IRC § 1.408-8, Q/A-9, required mini-
mum distributions must be calculated separately for
each IRA of an IRA owner. The separately calculated
amounts may then be totaled and the total distribu-
tion taken from one or more of the IRA owner’s
IRAs. Generally, only amounts in IRAs that an indi-
vidual holds as the IRA owner may be aggregated.
Amounts in IRAs that an individual holds as a bene-
ficiary of the same decedent and which are being dis-
tributed under the life expectancy rule may also be
aggregated, but such amounts may not be aggregat-
ed with amounts held in IRAs that the individual
holds as the IRA owner or as the beneficiary of
another decedent. Distributions from qualified plans
will not satisfy the distribution requirements from
IRAs, nor will distributions from IRAs satisfy the dis-
tribution requirements from qualified plans.

The 2002 rules also contain temporary and pro-
posed regulations that revise the rules concerning
required minimum distributions under defined bene-
fit plans and annuity contracts. The IRS has solicited
comments on these new temporary and proposed
regulations.

IRA Reporting Requirements. The IRS has dropped
the proposed requirement that IRA custodians report
the amount of the required minimum distribution to
the IRS, the IRA owner, and the IRA beneficiaries, as
was provided for under the 2001 proposed regula-
tions. Instead, beginning with the 2003 year, IRA cus-
todians must notify IRA owners when a required
minimum distribution is due and advise them that
the custodian will compute the amount of the
required minimum distribution for the owner upon
request.31 The new rules do not require IRA custodi-
ans to notify IRA beneficiaries that a required mini-
mum distribution is due.

Beginning in 2004, IRA custodians must also
report to the IRS when a minimum distribution is
due with respect to an IRA. However, the regulations
do not require the IRA custodians to report to the IRS
the amount of the required minimum distribution.

Conclusion. The 2002 final regulations generally
benefit IRA owners and their beneficiaries. The new
rules allow all taxpayers to calculate their required
minimum distributions under the revised, longer life
expectancy tables, simplify calculations with new
assumptions, and provide needed clarification
regarding certain of the rules provided in the 2001
proposed regulations. Some additional clarification is
still needed and further changes may be forthcom-
ing. IRA owners and beneficiaries and their advisors
would be well served to follow closely the latest pro-
nouncements of the IRS in planning their 2002 and
subsequent-year IRA distributions.
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Charitable Aid, Recovery and Empowerment
Act of 2002
By Blanche Lark Christerson
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CARE Act progresses. The Charity Aid, Recovery
and Empowerment Act of 2002 (H.R. 7), also known
as the CARE Act, is making slow but steady progress
in Congress. Senate Majority Leader Tom Daschle (D-
S.D.) has said that it’s now likely the bill will be
addressed when the Senate returns from its August
recess. This bill, which is designed to spur charitable
giving, has had different incarnations, and what
finally passes may look different from the bill that
the Senate Finance Committee reported out in mid-
July. Nevertheless, we thought it might be interesting
to focus on two of the bill’s provisions, namely,
deductions for non-itemizers and tax-free gifts of
IRAs to charity. In particular, we wanted to address
how appealing it might be for potential donors to
give their IRA to charity. 

Deduction for non-itemizers. This is a provision
to let taxpayers who don’t itemize their deductions
take an income tax deduction for charitable contribu-
tions. While it sounds good, it won’t make the soup
fat: the provision only permits a deduction for
“direct” charitable contributions that exceed $250 but
do not exceed $500—in other words, a maximum
deduction of $250 (married taxpayers can get a maxi-
mum deduction of $500 for contributions that exceed
$500 but do not exceed $1000). The deduction would
apply for charitable gifts made in 2002 and 2003.
Why such a short period of time? Because the Trea-
sury Department is supposed to complete a study by
the end of 2003 that addresses how much this provi-
sion increases charitable giving and whether taxpay-
ers are fudging their contributions to take advantage
of this deduction. (The bill refers to this latter con-
cern by its more formal name, “taxpayer compli-
ance.”) What’s magic about requiring that the contri-
bution exceed $250? Because contributions over $250
require written substantiation from the charity, and
therefore can be verified.

Tax-free distributions from IRAs. This is a provi-
sion that would permit tax-free distributions of IRAs
in a “qualified charitable distribution.” A qualified
charitable distribution is a distribution from an IRA
either to charity or to a “split-interest entity.” You’d
have to be 70.5 to distribute your IRA directly to
charity (70.5 is when you’re supposed to start taking
IRA distributions anyway), and 59.5 to distribute
your IRA to a split-interest entity (59.5 is when the
10% early withdrawal penalty no longer applies). A
split-interest entity refers to a charitable remainder

trust, pooled income fund or charitable gift annuity.
If you make the distribution, none of the IRA would
be includible in your gross income and none of it
would qualify for a charitable income tax deduction.
If you’re distributing it to a split-interest entity, there
are a few additional rules: 

• charitable remainder trusts (CRTs): CRTs fund-
ed with an IRA could only consist of the IRA
(in other words, you couldn’t contribute the
IRA to an existing CRT that had been funded
with something other than qualified charitable
distributions); also, all distributions from CRTs
funded with IRAs would be treated as ordi-
nary income, despite the “tiered” income rules
usually applicable to CRTs.

• pooled income funds: such funds would have
to separately account for the IRA distribution,
and all of the fund’s distributions to the benefi-
ciary would be treated as ordinary income.

• charitable gift annuities: no part of the chari-
ty’s annuity distribution to the beneficiary
would be treated as an investment in the con-
tract—in the other words, the entire annuity
distribution would be treated as ordinary
income.

With all three of these split-interest entities, you,
your spouse and charity are the only ones who can
have an income interest in the split-interest entity. 

Only IRAs funded with pre-tax dollars appear to
be eligible for qualified charitable distributions,
although the relevant provisions of the bill (and the
accompanying report from the Senate Finance Com-
mittee) are not models of clarity on this point. (“Pre-
tax” IRAs could be those funded with deductible
contributions or rollover contributions from some-
thing like a 401(k) or pension or profit-sharing plan.)
What if your IRA was funded with deductible and
nondeductible contributions (also known as pre-tax
and after-tax dollars)? A special rule regarding such
mixed-bag IRAs, in effect, aggregates your
deductible contributions and makes them eligible for
this special treatment. What if your entire mixed-bag
IRA went directly to charity? Presumably the part of
it that represents your nondeductible contributions
would be eligible for an income tax deduction. What
if your entire mixed-bag IRA instead went into a
split-interest entity—would the nondeductible por-
tion of it queer the treatment of the deductible por-



12 NYSBA Trusts and Estates Law Section Newsletter |  Fall 2002  | Vol. 35 | No. 3

tion and thereby subject it to income tax? Or would
you simply be wasting part of that nondeductible
portion, since all distributions from a split-interest
entity would be treated as ordinary income? The
answer is unclear.

Despite this uncertainty, charities have good rea-
son to rejoice about the bigger picture—namely, Con-
gress’s willingness to permit tax-free IRA distribu-
tions to charity. After all, with the declining stock
market, charities’ endowments have been shrinking
and donors have been cutting back on their gifts.
Anything that encourages charitable giving will sure-
ly be welcome. Yet how attractive is this provision
for potential donors, and how likely are they to take
advantage of it if it passes? 

Direct IRA gifts to charity. For instance, when
might you want to give your IRA directly to charity?
One answer could be that you want to make good on
a current charitable pledge and you do not have
other assets readily available for this purpose. Or
you might be looking for a way to currently fund
your private foundation. Again, if other assets are
not readily available, using the IRA could be a good
way to achieve your goal. But if you do that, what
might you be giving up? 

The first thing, of course, is access to your IRA. If
you are truly convinced that you will never need it
because you have sufficient other assets, this is really
not an issue. But given that many older people worry
about outliving their assets, one can’t help wonder-
ing if they would truly be comfortable giving up this
tax-deferred vehicle, regardless of how wealthy they
are.

The second thing you’d be giving up is the possi-
bility for your heirs to take distributions from your
IRA over their respective life expectancies once you
are gone. You don’t have to be a rocket scientist to
realize the power of tax-free compounding over
many years. Even relatively small IRAs can produce
a steady income stream for your heirs years after
your demise. Thus, assuming there are sufficient
other assets with which to pay estate taxes when you
and your spouse are gone, leaving your IRA to your
heirs can be a valuable legacy.

The third thing you would be giving up is a cur-
rent income tax deduction—which is not surprising,

given that the bill would exempt the distribution
from your taxable income. (It is hardly likely that
Congress simultaneously would give you an income
tax exemption and a deduction.) How valuable is that
potential deduction? That depends, of course, on
your overall tax picture. Yes, you can only deduct
cash gifts to public charities (such as the Red Cross)
up to 50% of your adjusted gross income (AGI), with
a five-year carryforward for the rest of the deduction.
And yes, your itemized deductions (which include
your charitable contributions) may be subject to a
haircut. This year, that haircut means that your item-
ized deductions are reduced, though not more than
80%, by 3% of your AGI in excess of $137,300. So yes,
again: Although your charitable income tax deduc-
tion is never a dollar-for-dollar offset against tax, it is
still worth something. And given how loath many
people are to paying even one extra penny of tax,
they may be reluctant to part with this potential
deduction.

The fourth thing you’re giving up is your poten-
tial estate tax deduction. But does that really matter?
Probably not. That is, if you wait to give your IRA to
charity until you’re gone, you get a 100% deduction
for the gift, thereby reducing your taxable estate.
Your taxable estate would be equally reduced if you
gave away the IRA while you are alive. So in that
sense, it’s a wash. But nevertheless, why give up
potential access to something while you’re alive,
when it can disappear for transfer tax purposes if
you simply give it to charity when you’re gone? 

IRA gifts to split-interest entities. What about
qualified charitable distributions to “split-interest
entities?” Will donors be likely to contribute their
IRAs to a charitable remainder trust, pooled income
fund or for a charitable gift annuity? There are some
real reasons not to. For starters, all of these vehicles
entail deferred gifts to charity—in other words, chari-
ty won’t get anything until you are gone. The com-
pelling logic of being able to make a current gift to
charity is therefore absent. Although you will even-
tually benefit your favorite charity, you are currently
giving up some important benefits.

First, even though you are not totally parting
with your IRA, as with the direct gift to charity
described above, you are still giving up unfettered
access to it, an important advantage. After all, if you
didn’t still want and need an income stream from
your IRA, you would simply give it away. If that’s
the case, why trade the ability to fully draw down
your IRA for something that limits your access to
principal? 

Second, what about the income tax consequences
when you receive distributions from your CRT,
pooled income fund or charitable gift annuity? As

“[W]ith the declining stock market,
charities’ endowments have been
shrinking and donors have been
cutting back on their gifts.”
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mentioned above, all distributions from these vehi-
cles will be treated as ordinary income. While that is
the normal treatment for distributions from a pooled
income fund, it is a departure from how distributions
from a CRT or charitable gift annuity are usually
taxed. That is, regular CRTs have a “tiered” income
system, so that you are first treated as receiving the
most expensive type of income first. That means that
when the trust sells the low-basis property you con-
tributed to it, there is a pool of built-in long-term
capital gains. Assuming you invest the trust so that it
throws off very little ordinary income, most of your
distributions from the CRT will be treated as long-
capital gains and therefore subject to a lower federal
income tax rate. If you fund a regular CRT with an
IRA at your death, however, that “testamentary”
CRT has a built-in pool of ordinary income to distrib-
ute out—something that may not be completed with-
in the beneficiary’s lifetime, depending on how long
he lives, the trust’s growth rate and the size of the
payouts. Thus, the proposed income-tax treatment of
CRTs funded with pre-tax IRAs may not be so differ-
ent from the actual treatment of distributions from
testamentary CRTs funded with IRAs.

The income tax treatment of a regular charitable
gift annuity is a little different: If you give cash to a
charity in exchange for a charitable gift annuity, part
of your distributions will be tax-free because they
represent a return of your investment in the contract;
if you give appreciated securities in exchange for
such an annuity, you are deemed to have made a
“bargain sale”—meaning that part of your invest-
ment in the contract will instead be treated as long-
term capital gain (assuming you held the securities
for more than a year). Although the balance of your
distribution will be treated as ordinary income, you
are still getting beneficial income tax treatment. 

Then there’s the loss of the income tax deduc-
tion. As mentioned above, you’d be eating your cake
and having it too if you could claim an income tax
deduction for dollars that have never been taxed. As
also mentioned, the value of the deduction depends
on your tax situation. But it is worth something. To
illustrate, suppose you put your $500,000 IRA into a
CRT for you and your spouse. You’re both 66, and

the trust will pay you 6% of its annual value on a
quarterly basis. If you had funded the trust with
something other than a qualified charitable distribu-
tion, your charitable income tax deduction would be
about 30% of what you put into the trust—a signifi-
cant deduction to forgo. 

As to your estate tax deduction, you should still
get it. The value of your interest in the CRT, pooled
income fund or charitable gift annuity will be
includible in your estate, but there should be an off-
setting deduction for what then passes to charity.

Are there any advantages to giving your IRA to a
split-interest entity? One comes to mind, at least as to
the charitable gift annuity. Charitable gift annuities
can pay some attractive annuities, something that
can be quite appealing in this time of declining port-
folios. For example, using the tables approved by the
American Council on Gift Annuities, if you’re 66 and
give your IRA to a charity in exchange for an imme-
diate charitable gift annuity, your annual annuity
should be 6.8% of the IRA. In other words, if you
give your $500,000 IRA to charity, you should get an
annual distribution of $34,000 for the rest of your life.
If you exchange the IRA for an annual annuity for
you and your spouse (who’s also 66), your annual
annuity should be 6.4%, or $32,000 for the rest of
your lives. Even though you’ll be paying ordinary
income tax on this distribution, you may take com-
fort from knowing it is reliably going to be there. You
will have traded the potential market upside (and
downside) in your IRA for a steady income stream,
something that could certainly make sense in the
right context and for the right donor.

Conclusion. While a provision permitting donors
to make tax-free distributions of their IRAs to charity
sounds appealing, it may not be as widely used as
Congress and charities hope. Because of the control
you can maintain over your IRA and the current tax
benefits you’d be giving up, the IRA does not seem
to be the best asset to give to charity—at least while
you’re alive. On the other hand, if the IRA is the only
available asset you have for a charitable gift, its use
may make sense. But donors would still do better to
give cash or appreciated securities to charity instead.

Blanche Lark Christerson is a director in the
Wealth Planning Strategies Group of Deutsche
Bank Private Banking. 

This article appeared in Tax Topics Volume
2002-15, a publication of Deutsche Bank and is
reprinted with permission.

“[I]f the IRA is the only available asset
you have for a charitable gift, its use
may make sense.”



Arbitration and Engagement Letters

There are two recent rules affecting the practice
of law generally and, consequently, trusts and estates
practices. Both have to do with legal fees. 

Arbitration
Effective as of January 1, 2002, part 137 of the

Rules of the Chief Administrator of the Courts pro-
vides a private mechanism (arbitration) to address
fee disputes. The rule requires all fee disputes to be
submitted to arbitration, if the client so requests.
While easy to state, the rule may be a bit harder to
apply. Not clearly defined is what is a “fee dispute”
that activates the rule. Further, the rule only applies
to relationships that commence after the effective
date of January 1, 2002. Consequently, it does not
apply to ongoing relationships. But when does an
ongoing relationship with a client cease and a new
one begin? 

There are exceptions to the rule at 137.1(b) which
make the rule inapplicable to fees set by statute or
rule, contingent fee cases, criminal matters and
“claims involving substantial legal questions includ-
ing professional malpractice or misconduct.” Perhaps
the most significant exception is that the rule only
applies to fee disputes between $1,000 and $50,000.
Clearly, questions may arise as to these fee amounts
and when they are exceeded such that the rule is
activated, or in substantial matters, de-activated.

The rule in its entirety can be found at http://
www.courts.state.ny.us/part137.html, and forms for
implementation of the rule are available at http://
www.courts.state.ny.us/feegov/model_Forms
_11_21_01.pdf.

Of special interest to estate practitioners is the
potential impact of this new rule on SCPA 2110,
which directs, in part, that the Surrogate’s “court is
authorized to fix and determine the compensation of
an attorney for services rendered to a fiduciary or to
a devisee, legatee, distributee or any person interest-
ed . . .”. Since this section of the SCPA is not specifi-
cally excepted, nor addressed, by the new rule, we
can only speculate as to the interplay. Presumably, if

a petition is brought under section 2110 by the fiduci-
ary or other person, that is essentially an election not
to arbitrate. But what if the attorney is the petitioner?
Could the client still insist on arbitration regardless
of section 2110? Does not the Surrogate’s Court have
inherent authority to review and set attorney’s fees
in estate matters?1 If so, will the Surrogate be able to
review and alter a fee determination set under the
new rule by arbitration? Only time and experience,
or perhaps future amendments of the rule, will
answer these questions. 

One step that all attorneys must take is to be sure
to amend the Statement of Client’s Rights that is
required to be posted in all offices. Rule 1210, which
requires the posting of the Statement of Client’s Rights,
now additionally requires that the statement include
a reference to the client’s right to arbitrate.

Engagement Letters
The second rule, part 1215 of the Joint Rules of

the Appellate Division (22 N.Y.C.R.R. 1215) effective
March 4, 2002 (and already amended as of April 3,
2002), seeks to reduce the instances of fee disputes by
requiring that all clients be provided with “a written
letter of engagement.” This rule can also be found at
http://www.courts.state.ny.us.

Adopted by the Administrative Board of the
Courts, the rule defines both the matters requiring an
engagement letter, and the critical contents of the let-
ter.

As affects New York trusts and estates practition-
ers, the letter is only required for those matters
where the fee will exceed $3,000 and that commence
after March 4, 2002. An additional exception exists
“where the attorney’s services are of the same gener-
al kind as previously rendered to and paid for by the
client.”2 Presumably, a long-standing estate planning
client will not need to be provided with an engage-
ment letter, nor will new clients who require minor
planning services. On the other hand, all estate set-
tlement matters, most Medicaid and elder law
engagements and significant new planning matters
will require that the letter be provided.

At a minimum, the letter must explain the scope
of services to be provided, the fees and expenses to
be charged, the attorney’s billing practices and that
the client may have a right to arbitrate any fee dis-
putes (see Rule 137 above).

While the rule is mandatory, there is no apparent
penalty for failing to supply the required letter. Pre-
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“One step that all attorneys must take
is to be sure to amend the Statement
of Client’s Rights that is required to
be posted in all offices.”



sumably, in a dispute that goes to arbitration or is
taken to the court system, the attorney’s failure to
have provided the required fee documentation
would impair the attorney’s claim. More importantly,
the rule makes practical sense and could be viewed
as a codification of a “best practices” objective.
Clients have a right to know how and when they will
be billed, what the fees may be, and what services
the attorney has agreed to perform. While all of this
can be verbally communicated, it is certainly a better
practice, for all involved, to have the terms of the
engagement memorialized in a written form. Further,
and aside from the practical aspects of potentially
avoiding fee disputes by defining the scope of the
engagement, providing engagement letters to clients
in all matters may have the direct beneficial effect of
malpractice insurance savings.

The new rule specifically provides that “a signed
written retainer agreement” that covers the required
matter is acceptable. Query: Will a firm brochure or
standard handout describing billing practices be
acceptable? Presumably, if such materials address all
of the required matters for the particular engage-
ment, the answer would be “yes.” 

A “Sample Letter of Engagement” has been pre-
pared by the New York State Bar Association and can
be found at http://www.nysba.org/whatsnew/let-
terofengagement.htm. While this sample letter is
meant to act as a basic form for all legal matters, it
would be better practice to develop standard form
letters for the most common types of trusts and
estates work that your office performs. Each of these
“form” letters should then be tailored to the particu-
lar engagement at hand.

In future issues of the Newsletter, the Practice and
Ethics Committee of this Section will be presenting
form engagement and retainer letters for various
aspects of the estate planning practice (planning and
document drafting, settlements, elder law advice,
etc.). We welcome reader comments, suggestions and
forms for inclusion in these reports. If you have a
form that you would like to submit for inclusion in a
future issue, please mail it to M. Anne O’Connell, 331
Madison Avenue, 3rd floor, New York, NY 10017 or
fax your form to (212) 818-9257.

Endnotes
1. See Stortecky v. Mazone, 85 N.Y.2d 518, 626 N.Y.S. 733 (1995)).

2. See § 1215.2.

This article was prepared by the Practice and
Ethics Committee of this Section.
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Recognizing Value for Estate Planning Purposes:
Case Studies in Appraisal and Auction Services
By Joanne Porrino Mournet

The first question to arise when we introduce
this topic is “What does Doyle New York, a fine art
and antique auction house, have to do with estate
planning?” The answer is that we are a fundamental-
ly research-based business and work closely with
estate planning attorneys, executors and family
members to value property and assist in its disposi-
tion. 

Accessing Expertise in Appraisal and Auction
Services

Doyle New York is called for fair market
appraisals for a variety of reasons. Clients often wish
to convert tangible personal property into liquid
assets, either for their own use or when planning for
equitable division among heirs. Accessing expertise
at any stage of estate planning is essential for tax
planning purposes and to avoid mistakes that can
result in significant loss of proceeds. 

Ideally, the decision to access appraisal and auc-
tion services is early in the estate planning process.
An example of this is an estate we handled with a
well-written will, thorough in the treatment of tangi-
bles, with the bulk of the assets donated to the surgi-
cal unit of St. Lukes/Roosevelt Hospital. After
appraising the collection, Doyle New York sold the
tangible personal property at auction, achieving a
world auction record price of $2.53 million for a
painting by 18th century French artist Jean Baptiste
Chardin. This comprehensive, well-managed
approach to estate planning resulted in meeting the
philanthropic goals of the collector, minimizing
taxes, and supporting St. Lukes/Roosevelt Hospital.

Appraisals: The Value of a Comprehensive
Record of Estate Property

People of all ages sometimes forget. Many peo-
ple lose assets every year by overlooking or forget-
ting about safe deposit boxes. Working with the
state, Doyle New York conducts auctions of the con-
tents of abandoned safe deposit boxes twice a year.
We rarely encounter an item worth more than a thou-
sand dollars, and the vast majority of these items are
of nominal value. In the course of appraising and
organizing a sale our jewelry expert was surprised to
encounter a spectacular Tiffany pin, forgotten for
many years in a safe deposit box. The 10-carat emer-
ald was surrounded by twelve diamonds in a classic
setting dating from the 1920s. It was sold as part of
our Estate Jewelry sale for $633,000. The net proceeds
of the sale were sent to the bank, where by law they
would revert to the state if not claimed. Fortunately,
the huge amount of publicity surrounding the pin
flushed out the owner, who apologized for forgetting
about the safe deposit box. She was quite pleased to
accept the proceeds but this drama might have been
avoided if she had been advised to have a compre-
hensive estate appraisal documenting the value and
location of her property.
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Jean Baptiste Simeon Chardin
Fish, Vegetables, Pots and Cruets on a Table

Sold for $2.53 million
A WORLD AUCTION RECORD

Tiffany Diamond and Emerald
Brooch

Sold for $633,000

Identifying Intrinsic Value
Appraisals require extensive knowledge of col-

lecting categories and variables that can affect value.
Within certain categories, valuations can be quite
high. Jewelry does not need emeralds and diamonds
to have significant value. In one of our sales last year
we included a Versace Machine Age flower necklace
that was made in Italy in 1988. An elaborate con-
struction of enamel, crystal and lacquer flowers set
on wire and strings, it looked magnificent but con-



tained no precious stones or metals. However, our
specialists understood that the demand for this level
of design and artistry would attract considerable
interest at auction—the necklace achieved $10,925.

throughout the Eastern seaboard and weekly “walk-
in” appraisals—similar to “Antiques Roadshow”—to
help clients understand the elements that comprise
value, including the provenance, condition, history
and craftsmanship.

Although the majority of the property we offer at
auction is from estates, we are occasionally surprised
by the property that “walks” in from these informal
appraisals. Recently a young man brought in a small
painting by John Frederick Kensett to be evaluated
on behalf of his mother. After meeting with our
paintings specialist they agreed to offer it in a sale
last December where it achieved $258,625.
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Bakelite Brooch
Depicting a Soldier Courting Under an Apple Tree

Height 2¼ inches
Sold for $6,037

John Frederick Kensett (American, 1816-1872)
LILY POND, NEWPORT, RHODE ISLAND

Signed with conjoined initials and indistinctly dated
JF.K./186...,

Oil on canvas, 10 x 18 inches
Sold for $258,625

Versace Machine Age Flower Necklace
Ugo Correani, Italy, 1988

Sold for $10,925

Recognizing Market Trends
In the collectibles market it is not unusual for

mainstream items that were originally of marginal
value to develop widespread appeal that can dramat-
ically increase present value. An example of this is
Bakelite—the versatile plastic which was used exten-
sively in the 1930s for telephones, cutlery handles,
toys, games and jewelry. Prices for Bakelite jewelry
ranged from a few cents to several dollars for the
better pieces. In today’s market Bakelite jewelry sells
for hundreds, and sometimes thousands, of dollars.
Doyle New York now includes Bakelite jewelry in
our costume jewelry auctions. Recently, we sold a
brooch of a soldier courting under an apple tree for
$6,037.

The Benefits of Research: Achieving Value
Formal, written appraisals enable clients to move

quickly in an organized manner into the auction
process and realize the value of the property. For
clients interested in selling only a few items, we pro-
vide complimentary informal appraisals from the
hundreds of photographs we receive each year. In
addition we conduct regional appraisal days

A year ago a young woman met with us to deter-
mine if some clothes she had inherited from her
grandmother might be appropriate for our Couture
and Textiles auction. Among the things she had used
as a child for “dress up” was an 1886 velvet cut court
gown with a 10-foot train designed by the world’s
first couturier, Charles Frederick Worth. Our special-
ist recognized it as the only known court gown by
Worth. Museum curators and collectors vied for the
piece and it achieved the world auction record price
of $101,500.

Charles Frederick Worth
Court Gown and Train, circa 1888

Sold for $101,500
A WORLD AUCTION RECORD



Our 20th century design specialist received a call
from a woman who had seen a photograph of a
Marshmallow Sofa by George Nelson that we had
sold at Doyle New York. She and her daughter had
picked up a similar sofa off the side of the road after
it failed to find a buyer at a tag sale. The daughter
had intended to use it in her dorm room. Our spe-
cialist suggested instead that they consign it to auc-
tion where it brought $18,100.

Expertise: The Bottom Line
Many clients have property that may hold

greater value than realized. This can create a range of
problems in the planning and dispersion of estates.
Accessing experts in appraisal and auction services
as part of the estate planning process can help clients
achieve true market value and enable executors to
direct the proceeds as intended. 

Joanne Porrino Mournet is Executive Vice Pres-
ident of Doyle New York.
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George Nelson
Painted Steel Upholstered Marshmallow Sofa

Designed circa 1956
Manufactured by Herman Miller

Length 51½ inches
Sold for $18,100

The unknown former owner of a 1950s ball gown
made a costly mistake when she donated it to a thrift
shop where it was priced at $15. Our couture special-
ist noticed it when she was called to the shop to
examine an extensive group of clothing that had
been recently donated. Recognizing the gown as one
of the rare examples of formal wear by the famous
American designer Charles James, the specialist con-
vinced the thrift shop to consign it to auction where
it achieved the world auction record price of $49,450.
The thrift shop was thrilled but no doubt the family
that inadvertently donated it would have appreciat-
ed either the appropriate tax deduction or the pro-
ceeds of the sale.

Charles James
Black Satin Evening Gown,

1948
Sold for $49,450

A WORLD AUCTION RECORD

Visit Us on Our

Web site:
http://www.nysba.org/trusts



The Effect of Recent Federal Estate Tax Legislation
on the New York Estate Tax
By Philip L. Burke

This is the first of a two-part article on the recent changes to the federal estate tax laws and the effect of these changes on New
York filing requirements and calculation of New York estate tax.

The passage of the Economic Growth and Tax
Relief Reconciliation Act of 2001 (EGTRRA) was
intended to relieve wealthier taxpayers from the bur-
den of federal estate taxes. Whether or not the
intended result has been achieved is being hotly
debated not only in Washington but in the capitals of
almost every state in the Union. 

EGTRRA was signed into law by President Bush
on June 7, 2001, and is effective for the estates of
decedents dying on or after January 1, 2002. As indi-
cated below, one of the major changes that came
about as a result of EGTRRA is the acceleration of the
increase in the federal estate tax exemption. The 1997
changes to the federal estate tax provisions (effective
beginning in 1998) replaced the prior unified credit
“exemption equivalent” of $600,000 with the “appli-
cable exclusion amount” of $625,000 in 1998,
$650,000 in 1999, and provided for further increases
up to $1 million in 2006. EGTRRA condensed this
schedule so that the $1 million exclusion amount is
available for 2002 and 2003, and also provides for
further increases over the next several years, finally
reaching $3.5 million in 2009. As everyone knows by
now, EGTRRA goes a step further and repeals the
estate tax in its entirety for decedents dying in 2010.
Unfortunately, the repeal is short-lived, as the legisla-
tion reinstates the estate tax in 2011 and also pro-
vides for the exclusion amount to revert to $1 million
(the same as available in 2002–03).

Those provisions of EGTRRA that affect state
death taxes are of particular importance in New York
State. As you know, New York had its own state
death tax for decades. The calculation of this sepa-
rate tax resulted in the payment of New York estate
tax in an amount greater than the amount of the
credit allowed against the federal estate tax. Thanks
largely in part to the Trusts and Estates Section of the
New York State Bar Association, this separate tax
was repealed, effective for individuals dying on or
after February 1, 2000, and was replaced with a
“SOP” tax. The “SOP” tax collected by New York
equaled the amount of the credit available to offset
the federal tax. This put New York on the same estate
tax footing as the majority of other states in the
Union. 

The New York estate tax changes were based on
the federal estate tax structure in place at that time
(that is, the tax structure under the 1997 legislation
effective as of January 1, 1998, which was obviously
prior to the passage of EGTRRA). As indicated
above, under the 1997 legislation, the previous
$600,000 unified credit equivalent had been increased
and was scheduled to continue to increase until it
reached $1 million in 2006. As part of the repeal of
the old New York estate tax and the implementation
of the “SOP” tax, New York adopted the same sched-
ule of increasing estate tax exemptions. In other
words, New York’s estate tax system mirrored the
federal system with regard to those estates that
would be subject to the payment of estate taxes and
those that would not.

The changes to the New York estate tax structure
required affirmative conforming legislation. Unlike
some other states, New York estate tax law does not
automatically conform to changes in the federal
estate tax laws. As a result, the passage of EGTRRA,
with its increase in the federal estate tax exemption
to $1 million this year and next (instead of in 2006 as
previously legislated) and the scheduled increases
over the next several years (up to $3.5 million in
2009) once again put New York out of “sync” with
federal estate tax law.

This has led to some confusion with regard to
estate tax filing requirements in New York for estates
of decedents dying on or after January 1 of this year.
Under New York’s current version of the estate tax
(which references the increasing “applicable exclu-
sion amount” under the 1997 federal legislation),
there is an argument that the “exemption” for 2002 is
$700,000, not the $1 million provided for under
EGTRRA. Because of this discrepancy, some practi-
tioners have been of the belief that an estate of
$700,000 or more requires the filing of a New York
estate tax return even if no federal return is neces-
sary (for example, if the value of the estate is
$700,000 or greater, but less than the $1 million feder-
al estate tax filing threshold). 

Fortunately, the New York State Department of
Taxation and Finance has determined that the provi-
sions of Tax Law § 951 (which sets forth the unified
credit provisions for the New York estate tax) allows
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New York to take advantage of the current federal
estate tax exemption of $1 million for this year and
next. Following this article is a copy of the Notice
from the Department of Taxation and Finance
(“Office of Tax Policy Analysis, Technical Services
Division, #TSB-M-02(2)M, March 21, 2002”). This
Notice not only clarifies that estates of under $1 mil-
lion do not need to file New York estate tax returns
(or potentially pay New York estate taxes) for dece-
dents dying in 2002 or 2003, but also clarifies how
the credit for state death taxes is to be computed for
those estates that are subject to estate tax. 

The calculation of the state death tax credit (the
“sop” in the “SOP” tax) was also changed by EGTR-
RA. Under EGTRRA, the amount of the state death
tax credit (which reduces the amount of federal
estate tax paid) is reduced by 25% this year (2002),
by 50% in 2003, by 75% in 2004 and is eliminated in
2005. From that point forward, and up until 2009, the
former “credit for state death taxes” will be replaced
by a “deduction” against the federal estate tax. How-
ever, for New York State purposes, the amount of the
tax that is payable to New York is still calculated
under the “Credit for State Death Tax” tables in effect
for decedents dying in 2001. As a result, under the
current system, New York will collect more tax than
will be allowed as a credit to offset the federal tax. As
indicated in the Notice, these calculations will be
included in a revised ET-706, “New York Estate Tax
Return,” which has been issued by the Department
of Taxation and Finance (see “3/02” version of the
ET-706).

In conclusion, as a result of the changes to the
federal estate tax exemption amount, and New
York’s adoption of the $1 million exemption for 2002
and 2003, the filing of New York estate tax returns
will not be required for estates of less than $1 million
for decedents dying in these years. For estates that
do need to file and pay tax, the calculation of the
state death tax credit needs to be looked at carefully
since the amount of the credit available to offset any
federal tax will not be the same as the amount of tax
owed to New York. The revised ET-706 contains
detailed instructions and tables that can be used to
make sure the calculations are correct.

The discrepancy between New York’s exemption
and the federal exemption becomes more problemat-
ic in 2004 when the federal exemption increases to
$1.5 million while New York’s remains at $1 million.
This will obviously result in the payment of New
York estate tax in some estates where no federal
return is required. Hopefully, by that time the New
York State legislature will address this difference in a
meaningful way.

The next installment of this article will address some of
the calculations that need to be made for those estates
required to file and pay both federal and New York estate
taxes, including how the changes to the federal credit for
state death taxes can actually result in the payment of
more estate tax.

Philip L. Burke is a partner in the Rochester
law firm of Woods Oviatt Gilman, LLP and is Chair
of this Section’s Committee on Taxation.
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Upcoming Meetings of Interest
October 3–6, 2002 New York State Bar Association Trusts and Estates Law Section.

Fall Meeting. Boston, Massachusetts.

October 29–30, 2002 “Probate and the Administration of Estates”
New York State Bar Association.
Seven locations throughout the state. It is an evening program
running from 5:30–9:30 p.m. each day.

September 11–14, 2003 New York State Bar Association Trusts and Estates Law Section.
Fall Meeting. Victoria, British Columbia. 

October 2004 New York State Bar Association Trusts and Estates Law Section.
Fall Meeting. Savannah, Georgia.
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WILLS

CONSTRUCTION—SECURITIES EARNINGS AFTER
DEATH

Testatrix left to a family foundation a share of her
residuary estate equal to one-half of the value of cer-
tain marketable securities subject to pro rata reduction
for administration expenses and income taxes. The
Surrogate agreed with the Attorney General that one-
half of the dividends and interest from the securities
produced after decedent’s death accrued to the benefit
of the foundation. The argument of the estate that the
gift covered only specific stock was inconsistent with
the testamentary instructions that all charitable deduc-
tions for tax purposes should accrue to the benefit of
the foundation. If all of the dividends and interest
were distributed under the terms of the residuary
clause, exclusive of the foundation gift, there was no
possibility of a charitable deduction for estate income
tax purposes. Testatrix’ failure to set a time for distri-
bution of the securities indicated that income generat-
ed after death was to be included in the gift to the
foundation. In re Estate of Putnam, 190 Misc. 2d 350,
739 N.Y.S.2d 223 (Sur. Ct., Schoharie Co. 2001).

DESCENT AND DISTRIBUTION

ISSUANCE OF LETTERS OF ADMINISTRATION TO
FIRST COUSINS

Upon the death of the decedent intestate, he was
survived by five maternal first cousins and one pater-
nal first cousin. By statute, the estate was divided
equally between the paternal side and the maternal
side. Consequently, the paternal first cousin took the
largest share (50%) and was entitled to preference in
the issuance of letters of administration. The five
maternal first cousins consented to the appointment of
the Public Administrator who received temporary let-
ters pending resolution of the dispute on entitlement
to permanent letters. These letters were immediately
superseded when, by stipulation, temporary letters
were jointly issued to B, the paternal cousin, and G, a
maternal cousin. In ruling that B was the sole person
entitled to permanent letters, the court rejected G’s
claim that SCPA 1001(1)(f) provided for judicial discre-
tion in these circumstances. In re Estate of Pearsall, 191

Misc. 2d 66, 740 N.Y.S.2d 605 (Sur. Ct., Nassau Co.
2002).

ADMINISTRATION OF ESTATES

PRUDENT SALE OF COOPERATIVE APARTMENT
When the final accounting of the Public Adminis-

trator was filed, estate beneficiaries objected to the
sale of decedent’s cooperative apartment as impru-
dent. The Appellate Division affirmed the dismissal of
the objections by the Surrogate. Before approving a
cash sale of $775,000, the Public Administrator was
aware of: (1) an appraisal made two years prior in the
amount of $750,000; (2) affidavits filed by two interest-
ed parties in prior proceedings valuing the apartment
at $700,000; (3) lack of interest in purchasers when the
apartment was listed at $1 million; (4) a current inde-
pendent appraisal valuing the apartment at $790,000;
(5) advice from a reputable real estate broker that it
was unlikely that another prospective purchaser
would offer to purchase on terms more favorable than
those offered. Objectants relied on an appraisal
obtained three years after the sale showing a value of
$1,760,000. Facts as they existed at the time of the sale
were deemed to be controlling. An act by a fiduciary
is not deemed to be imprudent merely because, in
hindsight, another plan would have been more benefi-
cial. In re Estate of Vale, 291 A.D.2d 353, 739 N.Y.S.2d 21
(1st Dep’t 2002).

HOMICIDE—JOINTLY HELD ASSETS
Following decedent’s death under mysterious cir-

cumstances, he was survived by his second wife, their
two young children and an adult son from his first
marriage. Several weeks after discovery of his body,
his widow was indicted for his murder. Decedent’s
assets included a residence held in joint tenancy with
his wife and various savings and investment accounts
of substantial value. After letters of administration
were issued to the Public Administrator, the court
granted his motions to restrain withdrawals by the
widow from the jointly owned accounts and to
restrain her from placing any encumbrances on the
residence where the children continued to live pend-
ing resolution of the criminal charges. Although the
widow would own a one-half interest in a true joint

RECENT
NEW YORK STATE

DECISIONS
John C. Welsh
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account, the Public Administrator urged that the
widow’s right of withdrawal, upon conviction, was
limited to her contributions under EPTL 4-1.6 and
would not exist as to any accounts created for conven-
ience only irrespective of conviction. These potential
estate funds were preserved for the benefit of the chil-
dren. The widow’s right in the residence was limited
to a one-half interest for life with a forfeiture of any
right of survivorship if wrongdoing was established.
The restraint on the encumbrances protected the value
of the children’s interests and the younger children’s
rights of possession. In re Kiejliches, __ A.D.2d __, 740
N.Y.S.2d 85 (2d Dep’t 2002).

VIOLATION OF NO-CONTEST AGREEMENT
The Appellate Division affirmed the Surrogate’s

determination that two legatees had forfeited their
legacies as set forth in the will of their grandmother
which contained a no-contest provision. The legatees
had engaged in litigation concerning the will and their
right to challenge it. Issues had been raised by the
legatees upon the earlier death of their grandfather. In
settling those matters, the legatees agreed to accept a
share in a trust funded by their grandmother in
exchange for waiving their rights to challenge that
will and any future rights to challenge the will of their
grandmother upon her death. In re Cagney, __ A.D.2d
__, 740 N.Y.S.2d 448 (2d Dep’t 2002).

REFEREE’S FEES
The Appellate Division found that the fee claimed

by the referee in a probate case and fixed by the Surro-
gate at $160,000 was excessive. There appeared to be
no justification for expending 501 hours in the prepa-
ration of the report and the fee was reduced to
$60,000. Legal fees fixed by the Surrogate were
deemed proper. However, these legal fees incurred by
the executors, in part because of unwarranted liti-
giousness by the objectants, could not be charged to
the objectants because the testamentary estate was
exhausted. Substantial non-testamentary assets were
available. In re Sall, 292 A.D. 2d 195, 739 N.Y.S.2d 363
(1st Dep’t 2002).

TRUSTS

OBJECTIONS TO ACCOUNT BARRED BY ESTOPPEL
In 1973, L became a beneficiary of a testamentary

trust established under the will of her late brother.
Some time after L’s death in 1992, the trustee filed an
accounting and L’s son filed objections asserting that
certain assets that should have been used to fund the
trust were omitted from the 1973 accounting. The
Appellate Division affirmed the Surrogate’s decision
that objectant was estopped from questioning the con-
tents of the 1973 accounting since L had attested to the
accuracy of the contents at the time of its filing and

expressly consented to its settlement. In re Rudin, __
A.D.2d __, 739 N.Y.S.2d 154 (1st Dep’t 2002).

ACCOUNTING—WITHDRAWAL OF WAIVER
A corporate testamentary co-trustee began a pro-

ceeding to settle its first intermediate account after the
death of its individual co-trustee. Initially, decedent’s
granddaughter, for whom the trust was created, exe-
cuted a waiver and consent to the account but later
sought to withdraw her approval and object on the
basis of imprudent management of the stock holdings.
It appeared that the trustee had sent the investment
officer for this trust to California with a proposed
waiver, an investment summary and a financial report
to deliver to the beneficiary personally since contact
between them had been difficult. Execution of the
waiver was obtained without explanation of its import
or detailed disclosure of the underlying facts. The ben-
eficiary was a competent, educated adult who made
no inquiry. The Surrogate found that the fiduciary
relationship between the parties placed the burden on
the co-trustee to negate any fraud or other miscon-
duct. Since the trustee had superior knowledge and
benefited by the execution of the waiver, it had an
obligation to disclose all material facts and circum-
stances to the beneficiary. Here the beneficiary was
asked to sign the waiver prior to being given an
opportunity to review the account. Consequently, the
Surrogate allowed the waiver to be withdrawn and
objections to be filed. The proposed objections were
likely to have merit since other litigation found that
the bank had imprudently held Eastman Kodak stock
during a period where its value dropped substantially.
In re Estate of Hunter, 190 Misc. 2d 593, 739 N.Y.S.2d
916 (Sur. Ct., Westchester Co. 2002).

CONSTRUCTION—DESCENDANTS SHARE AND
SHARE ALIKE

At testator’s death in 1937, his will created a trust
to pay the income to his wife for life, then to his
daughter for life. Upon the daughter’s death, the
entire trust was to be distributed to her descendants,
share and share alike. Similar wording appeared in an
alternative gift to take effect if the daughter left no
descendants and in the distribution plan for a second
trust created in the will that had previously terminat-
ed. The daughter was survived by four children, six
grandchildren and four infant great-grandchildren.
There were no deceased children or grandchildren.
Since both life interests had terminated, the corporate
trustee brought a construction proceeding to identify
the proper beneficiaries. The four children urged that
the trust created a gift to the daughter’s issue per stir-
pes and that each of them would take a one-fourth
share. In support of that position, the children relied
on Dec. Est. Law § 47-a in effect in 1937 and continued
in 1967 as EPTL 2-1.2(a), providing a rebuttable pre-
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sumption that the creator of a gift to issue intends that
they take per stirpes. Some case law supports that
“issue” and “descendants” are to be treated as equiva-
lent terms in this statutory context. The guardian ad
litem for the infant great-grandchildren asserted that
Dec. Est. Law § 47-a was limited to gifts to “issue”
and, if not, the use of “share and share alike” mani-
fested an intention for a per capita distribution among
all fourteen members of the class of descendants. The
Surrogate found that although the presumption of a
per stirpital distribution was applicable, the presump-
tion was rebutted by the repeated use of “share and
share alike” in various alternative distributions for the
two trusts. In re Estate of Goodwin, 190 Misc. 2d 601,
739 N.Y.S.2d 239 (Sur. Ct., Greene Co. 2002).

BREACH OF FIDUCIARY OBLIGATIONS
As part of a complex estate plan, L created several

limited partnerships in which he retained a 99% limit-
ed partnership interest. The general partner and
owner of the remaining 1% was D Co., a new corpora-
tion formed by L in which L retained 67 of the 100
shares issued. The remaining 33 shares were issued to
B., the long-term caretaker and companion of L. B and
L were the only directors of D Co. Under disputed cir-
cumstances B claimed to have become the owner of
L’s 67 shares through a sale where he paid less than
fair market value. The court found that the clear fidu-
ciary relationship between L and B placed the burden
upon B to prove by clear and convincing evidence that
the sale of stock to him was fair, open, voluntary, and
well understood. While L was on his deathbed, B used
L’s power of attorney to him to effectuate the transfer.
Funds were produced from an account jointly in the
names of B and L where L had contributed some of
the money. The price paid was inadequate and the
sale was declared void. A living trust created by L was
found to be the owner of the stock as a result of an
earlier assignment of the shares by L, a transfer that
was registered by D Co. B was also directed to return
$200,000 to the living trust that was removed without
proper authorization. Hill v. Bolden, __ Misc. 2d __, 742
N.Y.S.2d 486 (Sup. Ct., Putnam Co. 2002).

MISCELLANEOUS

CONSTRUCTION—STRUCTURED SETTLEMENT
In litigation resulting from the death of decedent’s

mother in 1995, her daughter (who was then a minor)
and her husband executed a structured settlement
agreement providing for specific payments to the
daughter in 2000, 2004 and 2009. Upon the daughter’s
death in 1999, her father was appointed administrator
of her estate as her sole distributee. The settlement
agreement provided that payments not made prior to
the daughter’s death should go to her “heirs.” The
daughter died as a result of injuries sustained in a
one-car accident involving a car that she owned. A

second occupant was also killed in that accident. The
identity of the driver is not clear in the record. The
wife of the second decedent brought a wrongful death
action against the daughter’s estate and sought to
have the proceeds of the structured settlement
reserved for the benefit of his distributees. Although
the Surrogate treated “heirs” as equivalent to “estate,”
the Appellate Division disagreed and found that
“heirs” was a legal category for a class of persons to
be identified at death. Under EPTL 13-3.2(a), annuity
payments due from an insurer to a designated payee
or beneficiary are not subject to laws governing trans-
fers by intestacy. As designated beneficiaries, they do
not take through the estate of the daughter and the
annuity payments are not subject to the debts of her
estate. In re Estate of Clotworthy, __ A.D.2d __, 742
N.Y.S.2d 168 (3d Dep’t 2002).

NO INTENTION TO MAKE AN INTER VIVOS GIFT
After obtaining legal advice regarding redemption

of savings bonds owned by decedent, his daughter,
who was also his attorney-in-fact, retrieved 46 bonds
from his safe deposit box approximately five months
before decedent’s death. After her father endorsed the
bonds, he directed her to redeem them and deposit
the proceeds in a bank account in their joint names.
The funds were to be used to pay his expenses as
required with the balance to be kept by her upon his
death. After expending about $40,000 for her father’s
benefit, shortly before his death, the daughter with-
drew $53,711 and deposited this amount to her indi-
vidual account. Following decedent’s death, his son,
as the administrator of the estate, was allowed to
recover the withdrawn funds from the daughter. The
Appellate Division found that decedent’s transfer was
testamentary in nature and not a valid inter vivos gift.
Decedent failed to relinquish dominion and control
over all or part of the money during his lifetime.
Apparently, the presumption creating a true joint
account with the right of survivorship was rebutted
by the testimony. A possible objection to testimony of
the attorney as privileged was waived by the daugh-
ter. In re Estate of Clouse, __ A.D.2d __, 739 N.Y.S.2d
470 (3d Dep’t 2002).

VALIDITY OF INTER VIVOS GIFT IN JOINT FORM
After decedent’s death, her last will leaving her

residuary estate to E., her niece by marriage, was
denied probate because of E’s undue influence. Upon
probate of an earlier will, the executor sought to dis-
cover the estate’s interest in two investment accounts
held in the names of decedent and E as joint tenants
with the right of survivorship. These accounts were
opened one week after the execution of the voided
will. The Appellate Division refused to apply the doc-
trine of collateral estoppel because the creation of the
investment account involved different participants
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and was a transaction separate and distinct from the
will execution. The jury found that E had not exerted
undue influence upon decedent in the establishment
of the investment accounts in joint form. Although the
lower court erred in applying the joint tenancy pre-
sumption under Banking Law § 675 to the investment
accounts, the evidence independent of the presump-
tion indicated that decedent intended to create a joint
tenancy with the right of survivorship. In re Estate of
Antoinette, 291 A.D.2d 733, 738 N.Y.S.2d 452 (3d Dep’t
2002).

TOTTEN TRUST ACCOUNTS—REVOCATION
During his marriage to W, H created several Tot-

ten trust bank accounts in his name in trust for W. The

parties formally separated after 20 years of marriage
and later divorced. By the terms of the separation
agreement, the parties asserted that all bank accounts
not specifically mentioned in the agreement had been
previously distributed in an equitable manner. The
Totten trust bank accounts were continued in the orig-
inal form. Since these accounts were not revoked by
the specific references required in EPTL 7-5.2, W was
entitled to the balances upon H’s death. Eredico v.
Chase Manhattan Bank, __ A.D.2d __, 739 N.Y.S.2d 175
(2d Dep’t 2002).

John C. Welsh is a professor at Albany Law
School, Union University, Albany, N.Y.

(paid advertisement)
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Attorney/Fiduciary—Duty of Out-of-State
Attorney Named as Fiduciary

In a case of first impression, the Court was caused
to address the issue of whether the requirements of
SCPA 2307-a should be waived in the case where an
out-of-state attorney, who drafted a will that named him
as alternate executor, failed to comply with the disclo-
sure requirements of the statute. The decedent’s spouse,
who had been named as the primary executor under the
will, predeceased him.

In an affidavit to the Court, the attorney-draftsman
indicated that, although the decedent died a domiciliary
of New York, at the time the will was drafted, he was
residing and was domiciled in Connecticut. Counsel
further stated that he had an ongoing relationship with
the decedent for approximately 30 years, and that
because he was admitted to practice exclusively in the
state of Connecticut, he was unaware of the disclosure
requirements in New York State for attorney/fiduciar-
ies. According to counsel, Connecticut had no statute
which was comparable to the provisions of SCPA 2307-
a. Nevertheless, counsel stated that it was his practice to
discuss the costs of administering an estate, including
attorney’s fees, with a client for whom he was drafting a
will.

Affidavits from each of the residuary beneficiaries
of the estate indicated that they were aware that the
attorney/fiduciary could receive fees as executor as well
as for legal services rendered, and that they consented
to same without a hearing, including the payment of a
full commission to the attorney/fiduciary.

Based upon the foregoing, the Court determined
that good cause existed for waiving the requirements of
SCPA 2307-a. In reaching this result, the Court empha-
sized the fact that at the time the will was drafted, the
attorney/fiduciary did all that was required of him
according to Connecticut law. The Court reasoned that if
New York’s choice-of-law rules provide for the validity
in New York State of a will executed in accordance with
the local law of the jurisdiction in which the will was
executed, so too should it follow that if an out-of-state
attorney did all that was required by his jurisdiction,
and the will was not prepared to be proved in New
York, and the out-of-state attorney would have no rea-
son to be aware of the laws of New York, good cause
exists for the waiver of the disclosure provisions. In re

Estate of Newell, N.Y.L.J., June 6, 2002, p. 28 (Sur. Court,
Suffolk Co., Surr. Czygier).

Collateral Estoppel/Res Judicata
Incident to litigation transferred from the Supreme

Court to the Surrogate’s Court, the co-executor and his
former and present counsel moved to dismiss the com-
plaint that charged them with breach of fiduciary duty,
malpractice, violation of disciplinary rules, and inten-
tional infliction of monetary and emotional damages on
the grounds of res judicata, collateral estoppel, failure to
state a claim, and lack of personal jurisdiction.

Prior to the commencement of the Supreme Court
action, an accounting proceeding was instituted in the
Surrogate’s Court, and objections thereto were filed
addressed to a myriad of issues respecting the estate’s
administration. Following several adverse rulings in
that proceeding, the objectants commenced a Supreme
Court action which raised issues virtually identical to
those raised in the accounting proceeding.

Specifically, the Court found that all of the issues
raised in the Supreme Court action were tried and
expressly determined in the accounting proceeding, and
all of such determinations were affirmed on appeal. The
Court found that the complaint failed to raise cogniz-
able claims which were independent from those which
were already decided. The Court thus found that plain-
tiffs were barred from relitigating the issues under the
doctrine of collateral estoppel. This is so, stated the
Court, despite the differences in legal theories and reme-
dies sought.

As to the issue raised in the Supreme Court regard-
ing malpractice on the part of estate counsel, the Court
found that this issue was also barred by principles of
collateral estoppel, inasmuch by fixing and allowing
attorneys’ fees in the accounting proceeding, the Court
necessarily determined that there was no legal malprac-
tice. 

Finally, as to the claim that the co-executor was
liable for failing to pursue the claim for malpractice, the
Court held that it was barred on grounds of res judicata.
In this regard, the Court found that while an accounting
decree is res judicata only as those items “disclosed” by
the fiduciary’s pleadings, the rule requires refinement
when it is applied to matters already known to the
respondents at the time they receive notice of the

CASE NOTES—
RECENT NEW YORK STATE SURROGATE’S AND

SUPREME COURT DECISIONS

Ilene Sherwyn Cooper and Donald S. Klein
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accounting. In such cases, the respondents failure to
object bars them from relitigating the issue once the
accounting decree is entered. 

In the case presented, the Court found that all par-
ties to the accounting were independently familiar with
the facts underlying the claim for malpractice. Hence,
although the accounting schedules did not refer to the
claim, such omission constituted an unambiguous
expression of the fiduciary’s position that he did not rec-
ognize the claim as an asset of the estate. The respon-
dents failure to object under such circumstances, and
the entry of an accounting decree thereon precluded the
respondents from litigating the issue further.

Accordingly, the complaint was dismissed in its
entirety. Seth Grossman v. Brandon R. Sall, N.Y.L.J., April
8, 2002, p. 21 (Sur. Court, New York Co., Surr. Pre-
minger).

Construction—Cy Pres
In a construction proceeding, the petitioning execu-

tor requested the Court to terminate the bequests to two
charitable beneficiaries which could not be located and
to distribute these bequests among the remaining nine
legatees. The petition was opposed by entities who
claimed to be successors to the two organizations, which
apparently had been dissolved.

The Court found that the cy pres doctrine was inap-
plicable, inasmuch as the testator’s expressed intent was
not a general, charitable one, but an expressly stated
intention to benefit certain designated organizations.

The Court referred to the provisions of section 1005
of the Not-for-Profit Corporation Law which provides
for the distribution of the assets of a not-for-profit cor-
poration, including those held for a charitable purpose,
where the corporation has been dissolved. Accordingly,
the Court ordered distribution of the bequests to the
organizations named in the judicial orders of dissolution
as successors to the charitable entities named in the
decedent’s will. In re Estate of Philip B. Thurston, N.Y.L.J.,
May 31, 2002, p. 23 (Sur. Court, Westchester Co., Surr.
Scarpino).

Dependent Relative Revocation
In a contested probate proceeding, the issue before

the Court was whether the doctrine of dependent rela-
tive revocation could be invoked in order to afford a
party standing to contest the propounded will. The pro-
pounded instrument was dated October 2, 1997. Objec-
tions were filed by the decedent’s daughter, and by his
long-time companion. The companion claimed status by
virtue of a prior will, dated February 26, 1997, that pro-
vided her with a substantial legacy. That will was not
filed with the Court, and was allegedly torn in two at
the time the propounded will was executed. The torn
pieces were retained in the files of the decedent’s attor-
ney.

The proponents of the October 1997 will moved to
dismiss the objections of the companion on the grounds
that the instrument under which she claimed an interest
was revoked by the decedent. The motion was opposed
by the companion who alleged that any revocation of
the February will was a conditional act, dependent
upon the presumed validity of the October will. Accord-
ingly, if the October will were to fail, then the February
will could be probated.

The Court denied the motion to dismiss based
upon the theory of dependent relative revocation. The
Court found that under that doctrine, it is presumed
that the intention to revoke the will in question is a con-
ditional act, and where that condition is not satisfied,
the act of revocation is deemed ineffective and the
instrument may be admitted to probate. Generally,
while the doctrine is applied in situations where the rev-
ocation of a prior will is contemporaneous with the exe-
cution of a new will, the Court held that where the revo-
cation is not simultaneous it may nevertheless be
construed as dependent where, from the circumstances,
it appears equivocal in nature. The Court also found
that the fact that a prior will under which standing is
claimed is not on file with the Court does not divest a
party with the right to object to probate. A person
adversely affected by the propounded instrument may
object to its probate. Finally, the Court declined to exer-
cise its jurisdiction to hold a preliminary hearing con-
cluding that such a hearing under the circumstances
would be a waste of estate resources. In re Estate of Klin-
gele, N.Y.L.J., April 25, 2002, p. 23 (Sur. Court, Nassau
Co., Surr. Riordan).

Distribution of IRA Proceeds
At the time of her death, the decedent had an IRA

account at the Dime Savings Bank. According to a com-
puter-generated record of the account, its proceeds were
to be distributed to the decedent’s three grandchildren
such that the three were to each receive 25% of the
monies, and one of the three was to receive an addition-
al 2.5% thereof. The executor of the estate, who was also
the mother of the named grandchild with the largest
percentage, maintained that her child was to receive
50% of the IRA account rather than 27.5%. The guardian
ad litem appointed on behalf of the grandchildren sup-
ported the executor’s position. The application was
opposed by the mother of one of the other named
grandchildren, who claimed that the 22.5% in issue
should be distributed to the decedent’s estate, to be
equally divided amongst the decedent’s four children.

The bank was only able to produce three records
regarding the account in issue; a copy of the signature
card opening the account, a replacement copy of a des-
ignation of beneficiary, showing the executor as the
named beneficiary of the account, and the computer-
generated card showing the three grandchildren as ben-
eficiaries. 
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Based on the evidence, the Court concluded that the
decedent wanted the IRA monies to pass outside her
estate. However, it was unclear as to what proportions
the decedent desired these proceeds to pass. To this
extent the burden of proof was on the executor to
demonstrate that the decedent favored one beneficiary
over another. Faced with the maxim that equality is
equity, and its prior holdings, in the case of general lega-
cies, that priority will not be accorded any of them
unless the decedent’s intent to create a preference is
clearly and unequivocally demonstrated, the Court
found that the decedent only intended that one of her
three grandchildren be favored to the extent of 2.5% of
the proceeds, and directed a distribution of the 22.5%
monies in issue amongst all three grandchildren accord-
ingly.

With respect to the guardian ad litem’s request that
the bank be held liable for the costs of the litigation, the
Court held that while it could not assess attorney’s fees
against the institution, it could direct that the fee of the
guardian ad litem be payable “from any other party” for
good cause shown (SCPA 405(1)(c)). The Court conclud-
ed that had the bank had better records regarding the
beneficiary of the account, the litigation regarding its
distribution could have been avoided. Accordingly, the
Court held that the bank would be responsible for the
fees of the guardian ad litem as determined by the Court
upon the filing of an affidavit of legal services and any
opposition thereto. In re Estate of Adrienne Payton,
N.Y.L.J., May 29, 2002, p. 24 (Sur. Court, Nassau Co.,
Surr. Riordan).

Gift of Real Property
In an action transferred from the Supreme Court,

the Court addressed the validity of a transfer of real
property. The plaintiff, who was the decedent’s daugh-
ter, alleged that the realty had been transferred to her
brother, the decedent’s son, as a result of undue influ-
ence committed by the decedent’s son and his caretaker,
who was the decedent’s sister-in-law. 

After the completion of discovery, the decedent’s
son moved for summary judgment. The record revealed
that simultaneous with the execution of the deed to the
real property in issue, the decedent had executed his
will. An affidavit from the attorney-draftsman of the
will indicated that at the time he met with the decedent,
he was accompanied by his son and caretaker to his
office. Counsel met with decedent in a private office and
asked him whether anyone was pressuring him to
change his will. The decedent was emphatic that no one
was pressuring him and that his decision to change his
will in order to favor his son was voluntary. The affi-
davit of the decedent’s son described his life-long resi-
dency on the subject real property due to his incapacity. 

In opposition to the motion, plaintiff submitted affi-
davits which asserted that the decedent’s son and care-

taker isolated him from plaintiff and created unjustified
suspicion of the decedent in her trustworthiness. She
alleged that this situation caused the decedent to trans-
fer the real property and to execute a new will. She also
alleged that the decedent was taking morphine at the
time the transfer was made.

The Court found that there is a presumption in
favor of due execution of formal instruments and “the
recording of a deed raises a presumption that it was
recorded by the grantee and is thus presumptive evi-
dence of delivery” of the deed by the grantor to the
grantee. In order to successfully void the deed it must
be established that it was procured by fraud, duress
and/or undue influence.

If a confidential relationship exists between the
grantor and grantee, a presumption of fraud and undue
influence arises, shifting the burden to the grantee to
demonstrate that the conveyance was fair and volun-
tary. However, the Court concluded that there was no
confidential relationship between the parties, and that in
fact, the grantee was dependent upon the grantor. More-
over, the decedent’s attorney established that on the
date the deed was executed, the decedent was alert, ori-
ented, and in charge of his faculties.

Based upon the foregoing, the Court concluded that
a valid inter vivos gift of the subject real property had
been established. Specifically, the Court found that the
transfer of realty was part and parcel of the decedent’s
dispositive scheme aimed at providing for the care of
his incapacitated son, who for his entire life had occu-
pied the premises in question. The conclusory assertions
of interference and overreaching were held insufficient
to establish a triable issue of fact. Accordingly, the
motion for summary judgment was granted. Crane v.
Desgro, N.Y.L.J., June 10, 2002, p. 36 (Sur. Court, Suffolk
Co., Surr. Czygier).

Joint Account
In a contested discovery proceeding, the respondent

moved to reargue the Court’s prior ruling that the lack
of words of survivorship on a bank account’s signature
card precluded a presumption under Banking Law §
675 that a joint tenancy had been created. Although the
Court granted respondent’s motion to renew and re-
argue, it adhered to its original decision. The Court
rejected the respondent’s argument that the First
Department’s holding of the Court in Sutton v. The Bank
of New York, 250 A.D.2d 447 changed the law and per-
mitted the Banking Law presumption to be applied
even in the absence of survivorship language. The Court
found that such a result would adversely impact
numerous other opinions rendered by the First Depart-
ment, and sharply contrasts with the rule adopted by
the Third and Fourth Departments as well as by the
Court of Appeals in In re Fenelon, 262 N.Y. 308. In re
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Estate of Nathan S. Ancell, N.Y.L.J., May 2, 2002, p. 28
(Sur. Court, Westchester Co., Surr. Scarpino).

Paternity
In a contested proceeding to revoke letters of

administration, the Court addressed the issue as to the
evidentiary significance of posthumous DNA test
results.

The petitioner in the proceeding was an alleged
non-marital child of the decedent who was claiming his
intestate share of the decedent’s estate. The respondent
was the decedent’s daughter. Respondent moved to dis-
miss the proceeding on the grounds that the petitioner
was not the decedent’s biological child. There was no
evidence that the decedent was married except for his
death certificate which identified the petitioner’s mother
as the decedent’s wife. The petitioner’s birth certificate
identified a third party as his father.

The Court granted the petitioner’s application to
administer a DNA test on blood samples collected after
decedent’s death and retained by the Office of the Med-
ical Examiner after conducting an autopsy, despite
respondent’s objections that posthumously obtained
DNA results are not admissible to support a paternity
claim.

The test results were definitive in excluding the
decedent as the petitioner’s biological father. As a conse-
quence, the petitioner requested a hearing on the issue
of paternity. The Court disagreed.

The Court recognized that the provisions of EPTL 4-
1.2(a)(2)(D) have been construed to require DNA tests to
be administered during the decedent’s lifetime. At the
same time the Court recognized that post-death genetic
marker tests might be admissible under the provisions
of EPTL 4-1.2(a)(2)(C). The Court found that there was
no basis in law or logic to exclude the results of posthu-
mously conducted DNA tests on a decedent’s genetic
material from the category of “clear and convincing”
evidence under EPTL 4-1.2(a)(2)(C), particularly where
the material is available without the need for exhuma-
tion, comes from a reliable source, and is amenable to
accurate testing. Accordingly, the Court held the results
of the posthumous DNA testing to be admissible as rele-
vant to the question of paternity under this provision of
the statute. This being the case, the Court determined
that petitioner had failed to refute the DNA test results,
and denied the petition. In re Estate of Bonanno, N.Y.L.J.,
April 22, 2002, p. 21 (Sur. Court, New York Co., Surr.
Preminger).

Probate of Will—Due Execution
In an uncontested probate proceeding, a seven-page

instrument was offered for probate in which the last two
pages were fastened out of order. As a result, issue was
raised by the Court on its own motion as to whether the

testator and witnesses signed at the end of the will as
required by EPTL 3-2.1.

Examination of the instrument revealed that each of
the pages was numbered on top, and that the testator
signed her name in the margin of each page. The page
numbered seven contained the attestation clause and
the names and addresses of the witnesses. The page
numbered six contained two non-dispositive clauses,
followed by the signature of the testator, the date, and
the signatures of the same witnesses who signed page
seven. The attorney who supervised the execution of the
instrument submitted an affidavit indicating that the
instrument was inadvertently stapled in the wrong
order.

Based upon the foregoing, the Court found that the
signature of the testator and of the three witnesses were
at the end of the will, after all the dispositive provisions.
Accordingly, probate was granted. In re Estate of Viscuso,
N.Y.L.J., February 6, 2002, p. 20 (Sur. Court, Kings Co.,
Surr. Feinberg).

Probate of Will—Summary Judgment
In a contested probate proceeding, two of the resid-

uary beneficiaries moved for summary judgment deny-
ing probate to a codicil which contained a substantial
preresiduary bequest. A will and four codicils of the
decedent were offered for probate. Under the will and
three of the codicils, the decedent made some minor
preresiduary bequests and bequeathed 90% of her resid-
uary estate to her niece and nephew, and to a charitable
institution. These instruments were prepared by an
attorney who supervised their execution. 

The contested codicil was executed approximately
10 weeks before the decedent died, and was a one-page
typewritten instrument, labeled “Codicil.” Pursuant to
its terms, the sum of $300,000 was left to the decedent’s
caretaker. Although the decedent signed the instrument,
it was witnessed by only one person, who was designat-
ed as the executrix under a provision of the penultimate
codicil. This witness stated that she prepared the codicil
pursuant to the decedent’s instructions, and that the
decedent had informed her that the bequest was to be a
bonus to her caretaker. 

The individual residuary beneficiaries moved for
summary judgment on the ground that the codicil had
not been properly executed in accordance with the pro-
visions of EPTL 3-2.1, since only one witness had signed
the instrument. The proponent acknowledged the defi-
ciency in the instrument, but nevertheless maintained
that it could be cured by her husband, who was present
in the room at the time the codicil was executed. Propo-
nent requested that her husband sign the instrument as
a witness, albeit after the decedent’s death.

The Court denied the application, and granted
judgment in the movants= favor, finding that a witness
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cannot effectively subscribe a will after the testator has
died. Such principle is designed to prevent fraud. Fur-
thermore, the Court found that the second attestation
proposed would be unavailing since it would not occur
within the 30-day period prescribed by the statute. In re
Estate of Gabrielle Lederman, N.Y.L.J., May 22, 2002, p. 19
(Sur. Court, New York Co., Surr. Roth).

Probate of Will—Summary Judgment
In a contested probate proceeding, the proponent

moved for summary judgment seeking dismissal of the
objections alleging that the will was not duly executed,
that the testator lacked capacity on the date of execu-
tion, and that the will was the product of fraud and
undue influence. The Court granted summary judg-
ment on the issues of due execution, undue influence
and fraud, but denied judgment with respect to the
issue of testamentary capacity.

The evidence in support of capacity on the date of
execution came from the testimony of the attorney-
draftsperson and the three attesting witnesses. The
Court found that the testimony of the attesting witness-
es was not very persuasive inasmuch as they had no
personal relationship with the decedent and were only
in her presence for a few minutes. On the other hand,
the Court found the testimony of the attorney-draftsper-
son to be persuasive on the issue, and useful in provid-
ing an explanation for the decedent’s dispositive plan.
Additionally, the general capacity of the decedent was
supported by affidavits of several friends and relatives
of the decedent.

Nevertheless, the Court found that the affidavits in
opposition submitted by the objectant to be sufficient to
create a question of fact. In particular, the Court pointed
to the affidavit of the decedent’s treating physician,
which, in pertinent part, stated that the decedent’s med-
ical condition required her to take pain-killing narcotics
at or about the time the propounded will was executed,
and that as a result, she did not have the mental capaci-
ty, concentration, problem-solving ability or emotional
stability to comprehend the nature of her actions.

Accordingly, finding more than a scintilla of evi-
dence in the record tending to prove incompetency, the
Court determined the issue of testamentary capacity to
be one for the jury to decide. In re Estate of Estelle Lyons,
N.Y.L.J., May 16, 2002, p. 24 (Sur. Court, Nassau Co.,
Surr. Riordan).

Separation Agreement—Ineffective
Acknowledgment

The Court held a separation agreement to be void
ab initio on the grounds that the proper acknowledg-
ment was not utilized. The Court found that the form of
acknowledgment that was utilized at the end of the sep-

aration agreement did not comply with the statutory
requirements of Real Property Law § 309, which became
effective September 1, 1999. Instead, the clause complied
with the form prior to the amendment of the law. Citing
the Court of Appeals decision in Matisoff v. Dobi, 90
N.Y.2d 127 (1997), the Court found the formality of
acknowledgment to be indispensable. “A bright-line
rule requiring an acknowledgment in every case is easy
to apply and places couples and their legal advisors on
clear notice of the prerequisites as to a valid nuptial
agreement.” Matisoff, at 136. Paul v. Paul, N.Y.L.J., April
23, 2002, p. 18 (Sup. Ct., Kings Co., Sunshine, J.)

Withdrawal of Attorney
In a miscellaneous proceeding, counsel for the peti-

tioner moved to withdraw. Petitioner, who was the
administratrix of the estate, retained counsel to com-
mence an action for conversion. Subsequent to the com-
mencement of the action, petitioner filed a grievance
against counsel. Although the grievance was subse-
quently dismissed, counsel maintained that the filing of
the grievance made it difficult to continue his represen-
tation of the petitioner. Furthermore, one of the named
respondents in the action for conversion sought to
depose counsel as a witness. The petitioner opposed
counsel’s application to withdraw claiming that it
would be difficult if not impossible to find another
attorney who would represent her on a contingency fee
basis. Additionally, she claimed that the grievance
against counsel was dismissed largely at her request
due to the progress counsel was making in the handling
of her case.

In granting counsel’s application to withdraw, the
Court reasoned that an attorney may withdraw as coun-
sel only upon a showing of good and sufficient cause,
and if withdrawal can be accomplished without materi-
ally affecting the interests of the client. Good and suffi-
cient cause has been found to exist where the client chal-
lenges counsel’s loyalty and professional integrity, as in
the case where the client files a complaint with a profes-
sional disciplinary body against her lawyer. Absent
some extraordinary circumstances, a lawyer should not
be required to continue to represent a client who has
filed a grievance against the attorney.

Accordingly, based upon the foregoing, and the fact
that counsel was to be called as a witness for the respon-
dents, the application to withdraw was granted. In re
Estate of Shannon, N.Y.L.J., May 2, 2002, p. 26 (Sur. Court,
Nassau Co., Surr. Riordan).

Ilene S. Cooper—Counsel, Farrell Fritz, P.C.,
Uniondale, New York.

Donald S. Klein—Donald S. Klein, P.C., White
Plains, New York.
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