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It is a privilege and an 
honor to be able to represent 
this Section in the coming 
year. I would like to thank 
and commend my predeces-
sor, Colleen Carew, for a tre-
mendous job during her ten-
ure. Not only was the Fall 
Meeting in Philadelphia a 
smashing success, but under 
her leadership the Section 
was able to have fi ve of its 
legislative proposals ap-
proved by the State Bar for 

submission to the Legislature (more on these below). 
While those individuals that sacrifi ced substantial 
amounts of “blood, sweat and tears” in preparing the 
legislation and various reports also deserve our thanks 
and gratitude (these individuals were thanked in the 
e-mail that the Section sent to all of its members back 
on January 30th), I am sure that Colleen’s leadership 
had a great deal to do with the overall success of these 
proposals.

I would also like to thank and congratulate Ronni 
Davidowitz for an excellent Annual Meeting Program 
in New York City on January 24th. The presentations 
and the materials were fi rst class from start to fi nish 
and the materials will continue to provide a valuable 
resource for those of us working in the charitable giv-
ing arenas.

There are still a great number of things that need 
to be done in the coming year. There are many legisla-
tive proposals that the Section is actively working on, 
several of which will be addressed with the Legislature 
at “Lobbying Day” in Albany. This should take place in 

the next month or two. We will report on the progress 
of these and other proposals in the coming months.

As indicated above, fi ve of our legislative propos-
als were approved by the Executive Committee of the 
State Bar and/or the House of Delegates. These bills 
will now be presented to the Legislature for review 
and, hopefully, passage. To reiterate, these bills are as 
follows:

1. An Amendment to SCPA 2211 to provide for 
disclosure of documents prior to the pre-objec-
tion examination of an accounting fi duciary;

A Message from the Section Chair

Philip L. Burke

NYSBA SPRING 2007 |  VOL. 40 |  NO. 1



2 NYSBA  Trusts and Estates Law Section Newsletter  |  Spring 2007  |  Vol. 40  |  No. 1        

2. An Amendment to Article 81 of the Mental 
Hygiene Law providing that the Supreme Court 
does not have the authority to determine the va-
lidity of a Will as part of an Article 81 guardian-
ship proceeding;

3. An Amendment to the Mental Hygiene Law re-
garding the turning over of assets by a guardian 
to the personal representative of the estate after 
the death of the incapacitated individual;

4. An Amendment to several adoption statutes 
substituting the term “birth parent” for “natural 
parent”; and

5. An Amendment to the Public Health Law to 
provide statutory provisions, codifying the com-
mon law, regarding the right to make a living 
Will. 

Again, these provisions were also covered by the 
Section’s e-mail to the members on January 30th.

I would also like to draw everyone’s attention 
to the Annual Spring Meeting which will be held in 
Binghamton on April 19th and 20th. Beth Westfall, 
the Sixth District Representative, is putting together 
a program on real estate issues in estate planning and 
administration. This is an issue that deserves a lot of at-
tention, but surprisingly has not, in and of itself, been a 
program topic in the past.

I also would invite you to mark your calendars for 
the Fall Meeting which will be held at the Hotel del 

Coronado in San Diego, California from October 10th 
through the 14th. We are still in the process of putting 
this program together and more information will be 
forthcoming. If you are not familiar with the “Del,” 
I invite you to go to your local video store and rent a 
copy of Some Like It Hot which, in large part, was fi lmed 
at this grand old hotel (note: even though the scenes 
at the hotel are supposed to take place in Miami, the 
hotel is located in San Diego!). Seeing as the wind chill 
outside my offi ce is below zero as I write this, the Fall 
Meeting can’t come soon enough.

On a sad note, I am sorry to report the passing 
of two of our colleagues. Henry McCarthy, a 50-year 
Trusts and Estates Partner with the Bond Schoeneck 
& King offi ce in Syracuse passed away at the end 
of January. Henry was a very active member of the 
Executive Committee and was also the recipient of the 
Russ Taylor Award in 1986. Also, Arthur Sederbaum 
passed away in January, prior to the Annual Meeting. 
Arthur was also very active in the Section and served 
as a mentor to many of the current members of the 
Executive Committee. Our condolences go out to their 
loved ones.

I look forward to the challenges and opportunities 
that the coming year presents and am eager to continue 
working with the incredibly talented people of this 
Section. 

Philip L. Burke
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Use of the “Secret Trust” Doctrine to Effectuate
a Decedent’s Intent
By Eric W. Penzer and Frank T. Santoro

This article discusses cases in which courts have 
analyzed the doctrine of “secret trusts.” A “secret trust” 
is, in essence, nothing more than a species of construc-
tive trust that may be imposed where a testator is 
induced either to make a will, not make a will, or not 
change an existing will, by a legatee’s promise to use 
the legacy for a particular purpose.

A “secret trust,” like a constructive trust, is a type 
of implied trust. As one jurist explained, the difference 
between express and implied trusts is that “[e]xpress 
trusts are those which are created in express terms in 
the deed, writing or will, while implied trusts are those 
which without being expressed are deducible from the 
nature of the transaction, as matters of intent; or which 
are super-induced upon the transaction, by operation 
of law, as matters of equity, independently of the par-
ticular intention of the parties.”1 

Claims seeking the imposition of implied trusts are 
common in estate litigation. A constructive trust—one 
type of implied trust—may be imposed where, for ex-
ample, one either induces a decedent to make a will or 
prevents a decedent from making a will, and thereby 
wrongfully acquires property of the decedent’s estate.2 
A constructive trust may also be imposed where a 
decedent breaches a contract to make a will.3 The com-
monly cited core elements of a constructive trust are a 
confi dential relationship, a promise made in the context 
of that relationship, a transfer of property in reliance of 
the promise, and unjust enrichment.

A “secret trust” has been held to result where a tes-
tator “is induced either to make a will or not to change 
one after it is made, by a promise, express or implied, 
on the part of a legatee that he will devote his legacy to 
a certain lawful purpose[.]”4 That legatee is thereupon 
treated as a trustee of sorts. Such a trust also results 
where a decedent is induced not to make a will, in reli-
ance on a promise that his or her assets will be put to a 
particular use by the legatee.5 Cases addressing “secret 
trusts” bring to bear the characteristics of constructive 
trusts, of which all estate litigators should be aware.

Notable Cases
While not the earliest case in which a court of this 

State recognized a “secret trust,”6 In re O’Hara’s Will,7 
decided in 1884, is a seminal decision. There the testa-
trix bequeathed her residuary estate to three individu-
als—her lawyer, her doctor, and her priest—effectively 
disinheriting her relatives.8 She executed a letter con-
temporaneous with the will directing that the legatees 

apply the estate to certain charitable purposes.9 The 
Court held that, under the will, the residuary legacy 
was an absolute and unconditional gift. However, the 
testatrix’s purpose was not to confer upon the legatees 
the benefi cial use of the property, but instead to devote 
it to charitable uses, as evidenced by the letter of in-
structions.10 The Court held that even in the absence of 
an express promise on the part of the legatees to abide 
by the testatrix’s instructions, their silent acquiescence 
in permitting the testator to make a bequest to them to 
be applied for the benefi t of others had all the force and 
effect of an enforceable, affi rmative promise: 

If, therefore, in her letter of instruc-
tions, the testatrix had named some 
certain and defi nite benefi ciary, ca-
pable of taking the provision intended, 
the law would fasten upon the legatee 
a trust for such benefi ciary and enforce 
it, if needed, on the ground of fraud. 
Equity acts in such case not because 
of a trust declared by the testator, but 
because of the fraud of the legatee. For 
him not to carry out the promise by 
which alone he procured the devise 
and bequest, is to perpetrate a fraud 
upon the devisor which equity will not 
endure. The authorities on this point 
are numerous.11

The Court of Appeals again analyzed the elements 
of the “secret trust” in Trustees of Amherst College v. 
Ritch.12 There, the decedent died executing a will leav-
ing a substantial portion of his estate to numerous 
institutions of higher education.13 On the same day, the 
decedent executed a letter indicating that he was cogni-
zant of a law existing at the time that prevented his dis-
position of more than one-half of his assets to charity.14 
In the letter the decedent also requested that his heirs 
allow his dispositions to be permitted notwithstanding 
the provisions of the law.15 The will divided the dece-
dent’s residuary estate equally among the educational 
institutions that received general bequests under previ-
ous articles in the will.

Thereafter, the decedent seemed to lose faith in his 
heirs, and executed four successive codicils, the last of 
which was executed on the day of his death and which 
bequeathed the entire residuary estate to his legal ad-
visors.16 Evidence surrounding the execution of the 
codicils, including memoranda and letters, evidenced 
the decedent’s intent that the educational institutions 
ultimately receive the bequests as set forth in his origi-
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nal will.17 Essentially, the testator sought to avoid the 
then-existing statutory prohibition on excess charitable 
contributions, by making large bequests to individu-
als who promised to give their bequests to designated 
charities.18 Finding that the promise to distribute the 
residuary under the terms of the original will appeared 
so conclusively from the benefi ciaries’ conduct, letters, 
and statements to the testator, the Court held that the 
benefi ciaries held their bequests as trustees for the edu-
cational institutions.19 

The Court in Ritch provided careful reasoning to 
support its holding. It began its analysis by stating the 
obvious, to wit, that “while a testator may make a gift 
to a legatee solely for the purpose of enabling him, if he 
sees fi t, to dispose of it in a particular way, still if there 
is no promise by him, either express or implied, to so 
dispose of it, and the matter is left wholly to his will 
and discretion, no secret trust is created, and he may, if 
he chooses, apply the legacy to his own use.”20

However, the Court explained that a trust may 
result from the intention of the testator coupled with 
a promise of the legatee. “[I]f the testator is induced 
either to make a will or not to change one after it is 
made, by a promise, express or implied, on the part 
of a legatee that he will devote his legacy to a certain 
lawful purpose, a secret trust is created, and equity 
will compel him to apply property thus obtained in ac-
cordance with his promise.”21 The Court clarifi ed that 
the same rule would apply to legatees who induce a 
decedent not to make a will by promising to dispose of 
his or her property in accordance with the decedent’s 
instructions.22 Finally, it must be noted that the trust 
was imposed notwithstanding the prohibitive statute at 
the time, as the decedent’s heirs had executed releases; 
thus, the trust could be deemed “lawful” as required 
for a secret trust.23

The doctrine was again applied—although it was 
not specifi cally called a “secret trust”—in Estate of 
Campe.24 There, the decedent bequeathed part of his re-
siduary estate to two individuals, one a friend and the 
other an attorney, neither of whom was named an ex-
ecutor of the decedent’s estate. The testamentary provi-
sion stated that it was the decedent’s “wish and desire 
that the benefi ciary of the bequest . . . shall follow the 
instructions to be contained in a letter to be signed by 
me giving instructions with reference to the disposi-
tion of said bequest.”25 In a proceeding brought for the 
judicial settlement of the account of the sole surviving 
executor, a determination was sought regarding the 
validity and effect of the provision. The named legatees 
had made two payments to the individual named in 
the letter of instruction, but ceased making such pay-
ments when an issue arose concerning the validity of 
the testamentary provision.26

The Campe court began its analysis by stating that 
the initial issue for determination was whether the lan-

guage of the bequest was “expressive of an intention 
to make an absolute gift to the legatees named in the 
will,” in which case inquiry could then be made as to 
the operative effect of the decedent’s letter of instruc-
tion.27 On the other hand, if the testamentary provision 
constituted a mandatory direction that the legacy be 
disposed of in accordance with the letter of direction, 
the provision would be invalid “for the obvious reason 
that the true legatee is neither named nor identifi ed in 
the will[.]”28

The court determined that the language constituted 
an outright bequest to the named legatees.29 However, 
relying on O’Hara, the court stated that the letter of 
instruction constituted “evidence of testator’s reliance 
upon the legatees named in the sixth article to comply 
with his request upon receipt of the legacy.”30 Thus, the 
court held that the named legatees were to receive the 
legacy as trustees of a constructive trust for the benefi t 
of the individual named in the letter of instruction.31

Relatively recently—in 1976—the secret trust doc-
trine was raised by a litigant, in a unique litigation po-
sition. In Will of Frank,32 the testator created an inter vi-
vos revocable trust which upon his death split into two 
separate trusts, “A” and “B,” both of which provided 
income for life to the testator’s wife. The testator’s 
wife had a power of appointment over trust “B,” and 
the principal of trust “A” was payable upon her death 
to several charities.33 The testator’s will bequeathed 
the residue of his estate to the revocable trust.34 The 
testator’s son unsuccessfully challenged the trust in 
an effort to invoke former EPTL 5-3.3, which limited 
charitable bequests to one-half of a testator’s estate, but 
which placed no limit on inter vivos gifts.35 

The testator’s son attempted to invoke the secret 
trust doctrine by alleging the existence of a trust that 
was void as violative of the law. The son alleged that 
the testator’s wife promised the testator that she would 
exercise her testamentary power of appointment of 
trust assets entirely in favor of trust “B,” in order to 
avoid the prohibition of EPTL 5-3.3.36 The court rejected 
the son’s challenge, but did not reject the concept of the 
secret trust. The court rather found that the revocable 
trust, even if executed in the context of a secret agree-
ment between the husband and wife, was a permissible 
method of circumventing EPTL 5-3.3.37

Finally, in one of the more recent cases imposing 
a secret trust, Estate of Naima,38 the testator executed a 
will leaving his entire estate to his sister, and made no 
provision for his twelve-year-old son. The will specifi -
cally stated that the bequest of his estate to his sister to 
the exclusion of his son was “for personal reasons and 
because he [was] otherwise provided for.”39 The guard-
ian ad litem for the testator’s minor son questioned the 
attorney-draftsman and the attorney-draftsman’s law 
clerk, who acted as a witness to the will. The guardian 
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ad litem testifi ed that both the attorney-draftsman and 
the witness told the guardian ad litem that there was an 
agreement that decedent’s estate would be held in trust 
by his sister for the benefi t of the decedent’s son until 
his son reached the age of eighteen years old.40 

However, the witness denied ever having told 
the guardian ad litem of such an agreement, and the at-
torney-draftsman appeared to some degree to recant 
his statements to the guardian ad litem concerning such 
agreement.41 However, the attorney-draftsman testifi ed 
that immediately prior to the will execution ceremony, 
conversations occurred between the witness and the 
testator which led him to believe that there was a secret 
agreement whereby the testator’s sister would hold his 
estate in trust for his son until the boy reached the age 
of eighteen.42 Based on the testimony of the attorney-
draftsman, the testator had terminal cancer and feared 
that if his estate were to go to his son, his ex-wife 
would control it. While the testator’s sister did not tes-
tify at trial, the court discussed her examination before 
trial, during which she was unresponsive and evasive 
as to the existence of an agreement, and during which 
she testifi ed that the testator wanted her to hold the es-
tate in trust for her parents.43 Under these circumstanc-
es, citing the principles set forth in Trustees of Amherst 
College v. Ritch, the court imposed a secret trust on the 
assets of the decedent’s estate passing to the decedent’s 
sister for the benefi t of the decedent’s son.44

Practical Considerations 
From a practical standpoint, certain evidentiary 

hurdles may present a challenge to a litigator attempt-
ing to establish this type of trust for the benefi t of his 
client. However, at the outset, the Statute of Frauds 
has no application to a claim for a constructive trust.45 
Moreover, a court may be persuaded, through an ap-
peal to its powers of equity, to disregard what, in 
another case, might be an obstacle to justice. There is 
ample authority for the courts using equity to cut away 
the strictures of statutory prohibitions to effectuate the 
intent of the decedent. 

For example, in Tebin v. Moldock,46 the court disre-
garded a will of the decedent, a conveyance of prop-
erty by the decedent and the establishment of bank 
accounts by the decedent to impose what it described 
as a constructive trust based on a secret arrangement. 
Reiterating the general principle set forth in a long line 
of cases, the court stated as follows:

In dealing with the problem of a secret 
trust or the breach of a confi dential re-
lationship the ordinary rules imposed 
by the Statute of Frauds, the Statute of 
Wills, the parol evidence rule, and that 
governing statements in derogation of 
title, are not applicable. Equity in this 

area has always reached beyond the 
facade of formal documents, absolute 
transfers, and even limiting statutes on 
the law side.47

In another illustrative case, Estate of Blake,48 the 
Court invoked its equitable power to avoid the applica-
tion of EPTL 13-2.1[a][2]. There, life partners executed 
wills wherein they left their respective estates to each 
other.49 On the death of the survivor the estate was to 
be divided among all of their respective nieces and 
nephews.50 However, the survivor, who received all of 
his companion’s assets, subsequently executed a will 
excluding the nieces and nephews of his predeceased 
companion.51 The court acknowledged that the nieces 
and nephews of the predeceased companion were 
without recourse to challenge the revocation of the 
prior will of the surviving companion pursuant to the 
provisions of EPTL 13-2.1[a][2], which provides, inter 
alia, that a contract not to revoke a joint will can only be 
established by an “express statement in the will that the 
instrument is a joint will and that the provisions thereof 
are intended to constitute a contract between the par-
ties.”52 However, the court invoked its equitable pow-
ers, and despite the requirements of EPTL 13-2.1[a][2], 
held that the allegations supported a cause of action for 
the imposition of a constructive trust resulting in the 
same result as if the companions’ joint wills had been 
construed as a contract for non-revocation between the 
parties.53

The practitioner should also take heed of the Dead 
Man’s Statute; alleged statements of a decedent as to 
the existence of an implied trust may not be admis-
sible.54 But it is important to remember in this regard 
that the element of “promise” need not be shown by 
an express statement.55 A promise may be implied or 
inferred from the confi dential relationship and the 
transfer of assets.56 As Justice Cardozo wrote in Wood 
v. Duff-Gordon, when considering whether there a 
promise could be inferred without an express state-
ment “[t]hough a promise in words was lacking, the 
whole transaction, it might be found, was ‘instinct with 
an obligation’ imperfectly expressed.”57 Thus, where 
there is no direct evidence of a promise, except that 
which would be barred by the Dead Man’s Statute, an 
advocate must be able to make a presentation of the 
surrounding circumstances as cumulatively evidencing 
a promise suffi cient to impose a constructive or secret 
trust. 

Aside from a “promise,” the remaining elements of 
the usual claim for the imposition of a constructive or 
secret trust—a confi dential relationship, the transfer of 
assets in reliance on the promise and resultant unjust 
enrichment58—will often be supported by documentary 
evidence. For example, a confi dential relationship be-
tween a testator and an attorney can be shown through 
a retainer letter, or as between a caregiver and patient, 
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through medical records. Moreover, the transfer of 
assets can be shown in the case of real property by a 
deed, or in the case of cash or securities by an account 
statement.

Conclusion
A court with equitable power can impose a secret 

trust where a testator is induced either to make a will, 
not make a will, or not change an existing will, by a 
legatee’s promise to use the legacy for a particular pur-
pose. The cases discussed herein illustrate the kinds 
of facts and circumstances that can be seized upon to 
pursue a claim for a secret trust and should be noted by 
practitioners.  
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New I.R.C. § 101(j) EOLI Rules:
Important Planning Considerations
By Robert J. Adler

On August 17, 2006, President Bush signed the 
Pension Protection Act of 2006 (PPA 06) into law. One 
of the more important changes involves the income tax 
treatment of employer-owned life insurance. This ar-
ticle examines these new rules and explores some of the 
planning considerations and potential tax traps they 
engender.

Background
Businesses buy life insurance for a variety of rea-

sons, most commonly to protect against the death of 
key employees, to accumulate cash value for future 
funding of employee benefi t plans, or to provide fund-
ing for a buy-sell agreement. Life insurance owned by 
a business has become known as COLI, or company-
owned life insurance. Life insurance, in general, is 
unique as a savings vehicle, since the inside build-up 
of cash value is free of income taxes, as is the death 
benefi t.

Prior to 1997 taxpayers often leveraged these ben-
efi ts still further by fi nancing policy premiums with 
loans against the policies and deducting the interest 
on the loans. Taken to its extreme, such an arrange-
ment could effectively produce an annual net cash fl ow 
gain, through reduced corporate income tax, with no 
net cash outlay (after the initial policy load years). At 
some point along the way aggressive corporate CFOs 
realized that if the company can generate positive cash 
fl ow through leveraging the policies it held for other-
wise legitimate business reasons (such as key man pro-
tection), why not multiply that tax savings benefi t sev-
eral-fold by insuring the lives of as many employees as 
possible. Large corporations could potentially save mil-
lions in taxes through leveraged coverage of hundreds 
of employees. Winn-Dixie Stores, Inc., a large public 
corporation, took such a course in 1993, insuring more 
than 30,000 employees! Through situations such as this, 
leveraged COLI programs were sometimes referred to 
as “janitor insurance.”

Legislation in 1986 limited the interest deduction 
for loans against COLI policies, and the deduction was 
eliminated altogether in 1996. Although the interest 
leverage aspect of COLI policies was eliminated, the 
“janitor insurance” aspect was not. In other words, 
companies were still free to take out insurance policies 
on the lives of potentially thousands of employees and 
receive the death benefi ts completely tax-free. Several 

of such arrangements have been struck down in court 
cases. The insurance policies were ruled invalid under 
applicable state law on the grounds that the company 
did not have a suffi cient insurable interest in a lower-
level employee’s life. Eventually this aggressive COLI 
practice attracted widespread negative publicity; the 
most offensive situations being those in which a corpo-
ration would effectively realize a cash windfall upon 
the death of a former employee, even decades after the 
individual had left the company. Moreover, the individ-
ual may not even have been informed by the company 
while he was employed there that it had purchased a 
policy on his life. It was these types of situations that 
eventually prompted Congress to act to discourage 
COLI abuse by adopting new § 101(j) as part of PPA 06. 
With a variety of broadly encompassing exceptions, all 
discussed below, § 101(j) requires income recognition 
for life insurance proceeds received by an employer 
upon the death of an employee (or former employee), 
to the extent that the policy proceeds exceed the aggre-
gate premiums and other costs paid by the employer in 
connection with the policy.

General Rule of I.R.C. § 101(j)
Under new I.R.C. § 101(j) death benefi ts paid on an 

“employer-owned life insurance contract” (EOLI), in 
excess of the costs of the contract, are no longer tax-free 
under the broad death benefi t exclusion principle of § 
101(a), unless certain notice and consent requirements 
are met and the policy fi ts within one of the exceptions 
set forth.

I.R.C. § 101(j), added by the Act, states a simple 
general rule:

In the case of an employer-owned life 
insurance contract, the amount ex-
cluded from gross income of an appli-
cable policyholder [under § 101(a)(1)] 
shall not exceed an amount equal to 
the sum of the premiums and other 
amounts paid by the policyholder for 
the contract.

Though simple, this is a radical departure from the 
rule of § 101(a), under which all proceeds from a life 
policy are excludable from income. In effect, the new 
§ 101(j) is consistent with the rule governing products 
such as annuities: only the investment in the contract is 
excludable.



8 NYSBA  Trusts and Estates Law Section Newsletter  |  Spring 2007  |  Vol. 40  |  No. 1        

Employer-Owned Life Insurance Contract (EOLI)
New Code § 101(j) applies to all “employer-owned 

life insurance contracts,” which it defi nes as a life in-
surance contract which—

(i) is owned by a person engaged in 
a trade or business and under which 
such person (or a related person de-
scribed in subparagraph (B)(ii)) is di-
rectly or indirectly a benefi ciary under 
the contract, and

(ii) covers the life of an insured who 
is an employee with respect to the 
trade or business of the applicable 
policyholder on the date the contract is 
issued.

Thus, § 101(j) takes in every kind of life contract 
under which the insured is the employee of the owner-
benefi ciary—from the most abusive form of janitor 
insurance to the most legitimate and business-appro-
priate key executive coverage. The statute proceeds by 
carving out two sets of exceptions from this general 
rule of income inclusion and couples those exceptions 
to employee notice and consent requirements. 

Where the notice and consent requirements are 
met, and an exception is applicable, the entire death 
benefi t will be excluded from the benefi ciary’s gross in-
come. Any one of several exceptions may apply, but the 
notice and consent requirements must be met in order 
for any exception to apply.

Notice and Consent Requirements
Section 101(j) requires that, in order for an excep-

tion to the income-recognition rule to be applicable, the 
employee must be notifi ed in writing of the following, 
before the issuance of the insurance contract:

• notice that the applicable policyholder intends to 
insure the employee’s life; 

• notice that an applicable policyholder will be a 
benefi ciary of any proceeds payable upon the 
death of the employee; 

• notice of the maximum face amount for which 
the employee could be insured at the time the 
contract is issued. 

Additionally, the employee must provide written 
consent to being insured under the contract and that 
such coverage may continue after the insured termi-
nates employment.

Exceptions to the General Rule of I.R.C. § 101(j) 
The exceptions (which describe when full exclusion 

of death benefi ts still applies) make provision for most, 

if not all, circumstances wherein the employer can be 
said to have a traditional insurable interest.

Key Personnel

The fi rst situation one would wish to accommodate 
is that of key executive insurance. Amounts received 
as a result of the death of a key executive should, in-
tuitively, remain fully excludable. Section 101(j) seeks 
to achieve this result (without using the term “key ex-
ecutive”) with an exception for the following insured 
persons:

• one who was an employee at any time during the 
12-month period before the insured’s death; or 

• one who is, at the time the contract is issued 

1. a director; 

2. a highly compensated employee within the 
meaning of section 414(q) (without regard to 
paragraph (1)(B)(ii) thereof); or 

3. a highly compensated individual within the 
meaning of section 105(h)(5), except that 
“35 percent” shall be substituted for “25 
percent” in subparagraph (C) thereof. 

(Under § 414(q) as applied here, an individual is 
a highly compensated employee (HCE) if he is a 5 
percent owner during the tax year or the preceding 
year, or had compensation over $95,000 (in 2005—as 
indexed for infl ation); under § 105(h)(5) as applied 
here, a person is a highly compensated individual if 
he is an offi cer, a 10 percent owner, or in the highest 35 
percent paid bracket.)

The provisions in the second bullet point pretty 
well capture the employees we would intuitively think 
of as key.

The provisions in the fi rst bullet point provide an 
exception if the insured was an employee at any time 
during the 12-month period before his death, a logical 
exception but not tied to notions of insurable interest. 
This still allows for “janitor insurance,” but the death 
benefi t exclusion applies only if the employee has 
received the required notice, consented to the arrange-
ment, and dies no later than 12 months after termina-
tion of employment, requirements that did not apply 
under prior law. As a practical matter, state insurable 
interest laws, together with the loss of the income ex-
clusion for the death benefi t once the employee has 
been retired for more than 12 months, make “janitor 
insurance” a thing of the past.

Proceeds Going to Parties Other Than the Employer 
(The “Benefi ciaries” Exception) 

The second set of exceptions is straightforward, 
permitting full exclusion where parties other than the 
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employer are the policy benefi ciaries (as when life 
insurance is a straightforward employee benefi t), or 
where the policy proceeds are applied to funding a 
buy-sell agreement. Specifi cally, there is no income in-
clusion when the policy amount is paid to:

• any individual who is the designated benefi ciary 
of the policy (other than the employer policy-
holder); 

• a member of the family of the insured (per I.R.C. 
§ 267(c)(4); this means brothers and sisters, 
spouse, ancestors, and lineal descendants); 

• a trust established for the benefi t of any such per-
son; or 

• the estate of the insured. 

Finally, there is full exclusion when the policy 
amount is used to purchase “an equity (or capital or 
profi ts) interest” in the employer policyholder from 
any person described in the above exceptions. This will 
typically be the case in a buy-sell agreement.

Special Defi nitions
The statute contains two defi nitions. “Employee” 

includes offi cers, directors, and highly compensated 
individuals as defi ned by I.R.C. § 414(q). And “in-
sured” is limited to United States citizens or residents 
(and covers both individuals under a joint insurance 
contract).

Effective Date
Section 101(j) is effective from the date of enact-

ment, August 17, 2006, but it does not apply to a 
contract issued pursuant to a § 1035 exchange, for a 
contract issued before that date. Any “material in-
crease in the death benefi t or other material change” 
in a grandfathered contract after the effective date will 
be treated as a new contract subject to § 101(j). The 
Joint Committee on Taxation’s Technical Explanation 
of H.R. 4 (the version of the bill passed by the House) 
states that certain increases in the death benefi t—those 
resulting from the application of I.R.C. § 7702, or from 
the normal operation of the contract (e.g., when divi-
dends are used to purchase paid-up additions), or from 
market performance or the contract design—are not 
material. Furthermore, certain changes in the contract, 
including administrative changes, changes from gen-
eral to separate account, or changes due to the exercise 
of an option or right originally granted under the con-
tract, are not material.

Reliance on the § 1035 Exchange Exception to 
the Effective Date Is Risky 

Because a § 1035 exchange will almost always in-
volve a “material increase in the death benefi t or other 
material change” cautious advisors will counsel their 
clients to treat almost all exchanges of EOLI contracts 
as if the § 1035 exchange exception were not available 
(that is, they will counsel their clients to follow the 
new PPA 06 requirements even in the 1035 exchange 
context).

Reporting Requirements
PPA 06 adds a new § 6039I to the Internal Revenue 

Code establishing reporting requirements for owners 
of employer-owned life insurance (as defi ned in new § 
101(j)). An applicable policyholder must report:

• the number of its employees at the end of the 
year; 

• the number of such employees insured under 
employer-owned insurance contracts at the end 
of the year; 

• the total amount of insurance in force at the end 
of the year under such contracts; 

• the name, address, and taxpayer ID of the ap-
plicable policyholder and the type of business in 
which it is engaged; 

• a statement that the applicable policyholder has 
a valid consent for each insured employee (or the 
number of insured employees from whom con-
sent was not obtained). 

Employers must keep records suffi cient to demon-
strate their compliance with these requirements.

Planning Considerations and Potential
Tax Traps

Notice and Consent

Probably the most important new planning ele-
ment that emerges from new § 101(j) is the need to 
obtain the consent of the insured party prior to the is-
suance of an EOLI policy. This is the case not only for 
lower-level employees, where the insurable interest 
might be questionable, but even for the highest level 
executives and key personnel, where there is no insur-
able-interest issue and the legitimate business reasons 
for the insurance are obvious.

Advisors should incorporate into the documen-
tation leading up to the issuance of the insurance 
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contract a form designed to satisfy the § 101(j) notice 
and consent requirement. Such a form, which must be 
signed by the proposed insured prior to actual issuance 
of the contract, might read as follows:

[Note: The form below is for illustrative purposes 
ONLY. Contact the applicable issuer/carrier/life 
insurance advisor for all forms to be used in the 
application process.] 

I, [name of insured], do hereby acknowl-
edge that I have received notice that I am 
to be the insured party under a life insur-
ance contract (policy) to be purchased and 
owned by [name of policyholder]. I have 
also been notifi ed that (a) the maximum 
amount of insurance coverage under the 
aforementioned contract, as of the date of 
issuance, will be $_______; and (b) [name 
of benefi ciary] will be the benefi ciary of any 
policy proceeds payable upon my death. 

Having received notice, as stated above, I 
do hereby consent to being insured under 
the aforementioned insurance contract, 
and I do further consent to the continuance 
of such insurance coverage even after the 
termination of my employment or other 
relationship with the policyholder, [name of 
policyholder].

___________ [Print Name] ______ [Date]

_________________________ [Signature]

It should be noted that the exceptions to the in-
come-inclusion rule of § 101(j), as summarized above 
(the insured’s status exception (i.e., key personnel), the 
benefi ciary exception and the buy-sell exception) will 
not apply if the notice and consent requirements are not met. 
Thus, the importance of having this notice and consent 
document signed prior to the issuance of the insurance 
contract cannot be overemphasized. Unless the IRS 
announces some form of hardship relief to the pre-is-
suance time deadline, consents executed after the date 
of issuance will be ineffective, and the policy death 
benefi t (net of the cumulative costs of the policy) will 
be taxable to the policyholder.

In instances where a failure to timely satisfy the 
notice and consent requirement is subsequently dis-
covered, the problem can presumably be cured by a 
cancellation of the original policy and reissuance of a 
new one following execution of the notice and consent 
by the insured. This will likely involve added costs, 
and potential income taxation if, at the time that the 
administrative slip-up is discovered, the surrender 
value of the original policy has grown to a level in ex-
cess of the cumulative costs of the policy. (A § 1035 tax-

deferred exchange transaction runs a serious risk that 
the IRS would consider the date of the original policy 
as the operative date of issuance of the contract for 
purposes of § 101(j). This position is supported by the 
fact that policies issued in § 1035 exchanges for policies 
grandfathered from the new § 101(j) rules are treated as 
retaining the grandfathered status. On the other hand 
the grandfathering analogy would not be applicable if 
the exchange involved a “material increase in the death 
benefi t or other material change.”)

Potential Application of § 101(j) to Common 
Employee Insurance Arrangements

The application of the new § 101(j) to most typical 
EOLI situations is quite straightforward: if a business 
acquires a life insurance policy on the life of an em-
ployee, this is “employer-owned life insurance” within 
the defi nition of § 101(j)(3), and the death benefi t is tax-
able unless the notice and consent requirements have 
been met and one of the exceptions applies. 

There are, however, a variety of situations when 
life insurance is acquired in a business setting where 
the business itself is not the actual owner of the policy. 
Examples include policies owned by VEBAs, rabbi 
trusts, secular trusts, and business owners individu-
ally, under cross-purchase buy-sell agreements. In such 
situations, the question arises whether such a policy is 
technically an “employer-owned insurance contract” 
within the coverage of § 101(j). 

Buy-Sell Arrangements
Life insurance is commonly utilized to provide 

funds to complete the buy-out of a business interest 
from the estate or heirs of a deceased co-owner, pursu-
ant to a buy-sell agreement. Insurance-funded buy-sell 
arrangements may in some instances be impacted by 
new § 101(j). In situations where the business entity is 
the owner and benefi ciary of the policy, this would be 
an “employer-owned life insurance contract” under § 
101(j)(3) if the insured party was an employee or direc-
tor of the policyholder entity (or of a related party to 
the policyholder). Thus, one of the exceptions under 
§ 101(j) would have to be applicable in order to avoid 
taxation of the death benefi t. In the vast majority of cas-
es where insurance is purchased by a business to fund 
a buy-sell agreement, one or more of the exceptions 
will apply. Almost by defi nition, the § 101(j)(2)(B)(ii) 
exception would apply since the insurance proceeds 
would be used “to purchase an equity (or capital or 
profi ts) interest” in the policyholder company from the 
insured’s estate or heirs. Additionally, the insured will 
most likely have been a material owner of the business 
[§ 101(j)(2), exception (A)(ii)]). However, again, the no-
tice and consent requirements must be complied with 
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in order for any of the exceptions to apply, and the IRS 
reporting requirements would apply since an “employ-
er-owned life insurance contract” is involved.

In the cross-purchase type of buy-sell arrange-
ment, where the insurance policies are not owned by 
the business entity, but by the individual owners of the 
entity who are parties to the agreement, the analysis 
is different. An interesting technical question arises 
as to whether the policy falls within the defi nition of 
“employer-owner life insurance contract,” which is a 
contract—

owned by a person engaged in a trade 
or business and under which such 
person (or a related person described 
in subparagraph (B)(ii)) is directly or 
indirectly a benefi ciary under the con-
tract . . . [§ 101(j)(3)(A)(i)]

Subparagraph (B)(ii) describes “related persons” 
as those engaged in businesses having common control 
(within the meaning of Code § 52(a) or (b)) and persons 
having a relationship specifi ed in Code § 267(b) or § 
707(b)(1). In general, these sections cover family rela-
tionships and control relationships with corporations 
and partnerships. For example, an individual owning 
more than 50% of a corporation’s stock would be a re-
lated person with respect to the corporation and vice 
versa. An individual and his brother would be “related 
persons.”

In a cross-purchase buy-sell arrangement the policy 
is not owned by a person engaged in a trade or busi-
ness (that “person” being the business entity—not the 
individual owners). Industry commentators have stat-
ed that a policy may be an employer-owned contract if 
it is owned by a person related to the business entity; 
for example, an individual who owns more than 50% of 
the company’s stock. However, under a strict technical-
grammatical reading of § 101(j) this appears incorrect.

Is There a Drafting Error in the I.R.C. § 101(j) 
Legislation?

The parenthetical “related person” clause in the 
above-quoted defi nition of “employer-owned life 
insurance contract” only applies with respect to the 
benefi ciary, and not to the policyholder. While this 
may be technically and grammatically true, it appears 
that it may have been a drafting error in the § 101(j) 
legislation. One would think that the parenthetical 
clause referring to related persons should have been 
placed immediately after the phrase “a person engaged 
in a trade or business.” Then it would be clear that 
even if a policy is not owned by the employer itself, 
if it is owned by a related person it will be considered 
an “employer-owned insurance contract” under § 
101(j)(3)(A). It seems highly unlikely that the drafters 

actually intended to exclude policies owned by related 
persons; for example, a key offi cer policy purchased by 
the controlling shareholder of the business, rather than 
by the corporation itself. 

Thus, until this is clarifi ed in corrective legislation, 
regulations or other IRS guidance, it would be most 
prudent, in the planning context, to treat the “related 
person” clause as applicable to both the policyholder 
and the benefi ciary. On the other hand, in a situation 
where a taxpayer has run afoul of § 101(j) by inadver-
tent failure to comply with the notice and consent re-
quirements, or failure to fi le reports under new § 6039I, 
if the policy was not owned by the employer itself, a 
case based upon the current literal-grammatical read-
ing of § 101(j)(3)(A)(i) might well prevail. 

Returning to the analysis of insurance-funded 
buy-sell agreements, if the agreement is in the form of 
a cross-purchase arrangement, the “related person” is-
sue comes into play, since the policies are not owned 
by the company itself. If we assume that the related 
person provision applies with respect to the policy 
owner, then if any of the cross-purchase agreement par-
ties owns more than a 50% interest in the business, the 
policy held by that party will be subject to § 101(j) if the 
insured person was an employee of the business when 
the policy was issued.

Regardless of the fact that some insurance policies 
issued pursuant to cross-purchase buy-sell arrange-
ments may not be subject to § 101(j), complying with 
the notice and consent and reporting requirements in 
all buy-sell situations is probably a better planning 
approach than establishing a groundwork for later 
contending that § 101(j) does not apply. If the notice 
and consent requirements are met, one or more of the 
§ 101(j) exceptions is likely to apply in most buy-sell 
scenarios.

Nonqualifi ed Deferred Compensation Trusts
Rabbi trusts are frequently used to hold assets set 

aside by an employer to fund a nonqualifi ed deferred 
compensation arrangement. Because these trusts are 
subject to claims of the employer’s creditors, the asset 
pool is considered owned by the employer, and neither 
employer contributions nor income generated in the 
trust is taxable to the employee-benefi ciary. Thus, trust 
income is taxable to the employer. Life insurance is of-
ten purchased in rabbi trusts, providing tax-free build-
up of the asset pool.

Is a life insurance contract owned by a rabbi trust 
to be considered an “employer-owned life insurance 
contract” under new § 101(j)? It is true that the trust 
is its own legal entity, technically separate from the 
employer; but it is a grantor trust, whose assets are 
deemed, for tax purposes, to belong to the employer. 
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For this reason it is likely that the IRS would not view 
the rabbi trust as a separate entity when looking at 
whether the insurance contract is or is not employer-
owned. Accordingly, the § 101(j) notice and consent 
provisions should be complied with before the issuance 
of a life insurance policy in a rabbi trust.

Secular Trusts
If the trust established to fund a deferred compen-

sation arrangement is a so-called secular trust, then the 
foregoing analysis does not apply. Unlike a rabbi trust, 
a secular trust is not a grantor trust. It is independent 
of the employer and not subject to the claims to the 
employer’s creditors. An insurance contract acquired 
by a secular trust would not fall under the defi nition 
of “employer-owned life insurance” since the owner of 
the policy is not the employer. However, if the “related 
person” clause is deemed to apply with respect to the 
policyholder, the employer, as the grantor of the trust, 
would be considered a related person to the trust if 
the employer were also a fi duciary of the trust [see § 
267(b)(4), as incorporated into § 101(j)(3)(B)(ii)]. This, 
of course would be avoided if the trust has an indepen-
dent trustee.

VEBAs
A voluntary employee benefi t association (VEBA) 

is a tax-exempt entity established to operate certain 
employee benefi t programs. VEBAs sometimes acquire 
life insurance to fund benefi ts. If an insurance policy 
is held by a VEBA and the insured is an employee of 
a business sponsoring the VEBA, § 101(j) might come 
into play.

If the “related person” clause is deemed to apply 
with respect to the employer (a questionable conclu-
sion, as discussed above), a policy owned by a VEBA 
could be deemed “employer-owned” by reason of the 
related-person provision of § 267(b)(9). This paragraph 
provides that an organization that is tax-exempt un-
der Code § 501 is a related person with respect to a 
party who directly or indirectly controls the organiza-
tion. A VEBA is such an exempt organization, under 
§ 501(c)(9), and thus, the VEBA may be considered a 
related party to the business whose employees are par-
ticipants in the VEBA. Again this analysis would apply 
only if the related-person clause is deemed to apply to 
the employer.

If a policy owned by a VEBA is ultimately consid-
ered to be an employer-owned insurance contract, and 
none of the exceptions under § 101(j) is applicable (e.g., 
due to failure to have obtained the insured’s consent 
prior to issuance), the policy proceeds (in excess of 
costs) would be income, but it would not be taxable in-
come because of the VEBA’s tax-exempt status—unless 

it could be deemed unrelated business income, an un-
likely stretch by the IRS. It should be noted, however, 
that even if the VEBA need not be concerned about 
income recognition under § 101(j), the employer would 
still be in the anomalous situation of having to fi le IRS 
reports under § 6039I if the insurance policy is deemed 
an employer-owned insurance contract.

Split-Dollar Arrangements
Split-dollar arrangements usually involve some 

form of sharing of interest in a life insurance policy 
between an employer and an employee who is the 
insured party. This is likely to bring new section 101(j) 
into play. The application of § 101(j) may depend upon 
the form in which the split-dollar arrangement is struc-
tured. In the so-called “endorsement” form of split-
dollar the insurance policy is owned by the employer. 
In such a case the policy would clearly fall within the 
defi nition of “employer-owned life insurance contract” 
under § 101(j)(3)(A).

However, in the typical split-dollar arrangement, 
when the employee dies, the insurance proceeds are 
divided in such a way that the employer receives only 
a recovery of the cumulative premiums paid, and the 
excess is paid to the heirs or estate of the insured. If the 
employer receives none of the proceeds in excess of the 
policy costs paid, even though § 101(j) would be ap-
plicable (in cases where none of the exceptions apply), 
there would be no taxable income to the employer.

But what about the share of the proceeds going to 
the employee’s benefi ciary? In general, § 101(j) taxes 
proceeds received by an “applicable policyholder.” 
This term is defi ned in § 101(j)(3)(B) as the person en-
gaged in a trade or business (e.g., the employer) and 
related persons. Thus, the portion of the proceeds paid 
to the estate or heirs of the insured would not be tax-
able to them unless the recipient was a related person 
with respect to the employer. This could be a problem 
in a situation where the benefi ciary with respect to the 
employee’s share of the proceeds is a more-than-50% 
owner of the business. Additionally, if the insured 
decedent owned more than 50% of the business and 
that controlling interest passed to the same party (his 
estate, a trust, or a benefi ciary), as was the recipient of 
the split-dollar insurance proceeds, that party would be 
a related person with respect to the employer-policy-
holder. In such situations the portion of policy proceeds 
going to the benefi ciary might well be taxable under § 
101(j) unless one of the exceptions is applicable and the 
notice and consent requirements were complied with.

The other form of split-dollar arrangement is re-
ferred to as “collateral assignment.” Here the policy is 
owned by the insured employee. The employee names 
the benefi ciary and collaterally assigns the policy to 
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the employer as security for post-death reimbursement 
for the premiums, which are paid by the employer. 
Under such an arrangement, the policy would not be 
an “employer-owned life insurance contract” unless 
the “related person” clause is applicable and the em-
ployee falls under one of the related-person categories 
discussed above (e.g., a more-than-50% owner of the 
employer). Here again, we have the question as to 
whether the “related-person” clause even applies with 
respect to the policy owner (discussed above under the 
heading “Is There a Drafting Error in the I.R.C. § 101(j) 
Legislation?”). However, it is quite possible that § 101(j) 
would be interpreted by the IRS to apply to a policy 
issued pursuant to a collateral-assignment split-dollar 
arrangement if the employee-policyholder fell within 
a “related person” category, the most commonly appli-
cable being: more-than-50% owner of the employer.

Conclusion
The foregoing material has examined a variety of 

business situations in which insurance covering the life 
of an employee may or may not be subject to the provi-
sions of new § 101(j). In situations where § 101(j) is ap-
plicable, the tax consequences can be quite serious—in-
come taxation of policy proceeds (net of cumulative 
costs) at ordinary-income rates upon the death of the 
insured. However, because the § 101(j) legislation was 
aimed primarily at abusive situations (e.g., so-called 
“janitor insurance”), the exceptions to its application 
are intended to protect most legitimate and commonly 
utilized employer insurance arrangements.

In the planning context the following two very im-
portant points are paramount:

1) While many employee insurance situations may 
appear not to be covered by § 101 because the 
insurance contract is not owned by the employ-
er, there is a serious risk that in some of these 
cases, the IRS will seek to apply the related-par-

ty clause, with the result that the policy would 
be treated as an “employer-owned life insurance 
contract” under § 101(j)(3)(A).

2) If § 101(j) is deemed applicable, most of the 
common employee insurance arrangements 
will qualify for one or more of the exceptions. 
Although the exceptions provided in § 101(j) 
will provide safe harbor in most situations, 
compliance with the notice and consent require-
ment is an all-important prerequisite—failure to 
provide notice of coverage and obtain the em-
ployee’s written consent prior to the issuance 
of the contract will effectively bar reliance on 
any of the exceptions. The policy will forever 
retain the taint and its death benefi t (in excess 
of cumulative costs) will ultimately be taxed as 
ordinary income. Thus, as a matter of prudence, 
until the IRS more clearly delineates those situ-
ations it considers outside the scope of § 101(j), 
notice and consent forms should become part 
of the routine paperwork executed prior to the 
issuance of any policy in which an employment 
relationship is involved.

It should be noted that even if notice and consent 
are timely given, and § 101(j) is considered put to rest 
because one of the safe harbor exceptions clearly ap-
plies, there still remains the annual reporting require-
ment under new § 6039I. (These are spelled out above 
under the heading “Reporting Requirements.”).

Robert J. Adler is CEO of Advanced Planning 
Press, LLC, a publishing company located in Franklin 
Lakes, New Jersey. Previously he was in private prac-
tice specializing in family wealth transfer and succes-
sion planning, charitable giving, retirement distribu-
tion planning and estate administration. He can be 
reached at robert.adler@onlineaus.com.
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Delegation
By C. Raymond Radigan

New York adopted its version of the Prudent 
Investor Act (EPTL 11-2.3) effective January 1, 1995. 
The New York Act was recommended to the legisla-
ture by the Advisory Committee to the Legislature 
on EPTL and SCPA through its third report. The com-
mittee incorporated basic principles of Restatement 
Third of Trusts, and the Uniform Prudent Investor 
Rule, as adopted and promulgated by the American 
Law Institute in 1992. The recommendation as enacted 
also drew from related state statutes, from testimony 
and writings of many experts in the fi eld as well as the 
research undertaken by the National Conference of 
Commissioners on Uniform State Laws in drafting the 
Uniform Prudent Investor Act (“UPIA”).

The New York Legislature deviated from some 
of the provisions of the UPIA and other state statutes 
when it enacted its own Prudent Investor Act. For ex-
ample, the New York Legislature modifi ed the provi-
sions of Section 3 of the UPIA which provides that no 
particular kind of property or type of investment is 
inherently imprudent. The legislature was uncomfort-
able with that wording and provided under its version 
of the Act (EPTL 11-2.3(b)(4)(A)) that a trustee is to 
invest in any type of investment consistent with the re-
quirements under the New York standard since no par-
ticular investment is inherently prudent or imprudent. 
Also, regarding delegation, Section 9, subdivision (c) 
of the UPIA provides “the trustee who complies with 
the requirements of subdivision (a) is not liable to the 
benefi ciary or the trust for the decisions or actions of 
the agent to whom the function was delegated.” Under 
Section 9(a), the trustee is to exercise reasonable care, 
skill and caution 1) in selecting the delegee; 2) in estab-
lishing the scope and terms of the delegation consistent 
with the purposes of the Trust; and 3) in periodically 
reviewing the agent’s actions in order to monitor the 
agent’s performance in compliance with the scope and 
terms of the delegation. Under EPTL 11-2.3(c)(1)(C), the 
trustee is to periodically review the delegee’s exercise 
of the delegated function in compliance with the scope 
and terms of the delegation. Some proposed that once 
the trustee prudently selected a delegee, the trustee as 
delegor would no longer be responsible for the actions 
of the delegee. However, the New York Legislature, in 
authorizing delegation, insisted that there be constant 
monitoring of the delegee, somewhat similar to the 
Uniform Act.

In view of the modern portfolio theory, the 
Advisory Committee was convinced after its thor-
ough review of all that was available that New York 
had to change its traditional position on fi duciary 
diversifi cation and delegation. After much refl ection, 

the Advisory Committee concluded that, generally, 
a trustee should be obligated to diversify unless the 
facts and circumstances require otherwise. In addition, 
the Committee was convinced that New York had to 
change its rules regarding delegation.1 Prior to the new 
Act, there was a strong non-delegation rule in New 
York law and practice.2

A comment in the Third Report (Appendix 3-45) 
notes that the New York Principal Income Act over-
rides an exculpation clause dealing with delegation as 
well as an arbitration clause in a delegation agreement 
as a matter of public policy.

The justifi cation for authorizing delegation under 
the New York Prudent Investor Act was to give to a 
trustee with limited expertise in the area of investment 
the ability to seek out aid from one who has such ex-
pertise and who would be accountable for its actions, 
similar to a trustee. To overcome the fears of the judi-
ciary and the legislature concerning delegation, the 
New York Prudent Investor Act set forth rules and reg-
ulations regarding delegation, the trustee’s responsibil-
ity concerning delegation and the delegee’s obligations 
in assuming the role as a delegee.3 In its deliberations, 
the Committee often referred to “Aunt Susie”—an in-
experienced trustee overall and the corporate trustee 
that may lack expertise in investing in limited areas 
such as global markets. Accordingly, the Committee 
agreed that a delegation under the modern portfolio 
theory was necessary and guidelines concerning selec-
tion should be enacted.

The act provides that the delegee’s credentials, ex-
perience, expertise and fi nancial responsibilities are fac-
tors that a trustee must take into account in choosing a 
delegee and will be considered in determining the lim-
its of the trustee’s liability in making the selection and 
being accountable for the selection. Thus it directs the 
trustee to exercise care, skill and caution in choosing 
and instructing the delegee and in periodically review-
ing the delegee’s conduct. The fi duciary who fails to 
do so remains liable to the benefi ciaries for the conduct 
of the delegee. The delegee in turn must comply with 
the scope and terms of the delegation and exercise the 
delegated function with reasonable care, skill and cau-
tion. An exculpation clause in a delegation agreement 
cannot reduce the standard of care, skill and caution 
imposed on the delegee.

The report further provides if the trustee is a party 
to a binding arbitration agreement, the trustee would 
be required to arbitrate its dispute with the delegee and 
be bound by the arbitration determination. The report 
states, however, such an arbitration determination 
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would not be binding on the trust benefi ciaries because 
they would not be parties to the delegation agree-
ment or the arbitration proceeding. The report further 
states that while a delegee is liable to the trustee and 
the Trust, it is not a necessary party to an accounting 
proceeding.4 However, if there is a surcharge objection 
by benefi ciaries involving the delegee, the delegee can 
be made a party to the proceeding. A delegee can also 
agree with the trustee as to a method for obtaining a 
discharge from its liability to the trustee and the Trust. 
If the trustee absolves the delegee for a violation of the 
delegee’s duty, the trustee is liable to the benefi ciaries 
for doing so.

When the Advisory Committee was studying the 
issue of delegation, it was aware of the federal statute 
governing arbitration and that would have to be dealt 
with by the courts if the Prudent Investor Act as pro-
posed by the Advisory Committee was enacted.

In re Blumenkrantz,5 decided by the Surrogate of 
Nassau County in a decision dated November 22, 2006, 
seems to be the fi rst case to address the issue of delega-
tion as set forth under EPTL 11-2.3(c)(3). The trustee 
petitioned for a voluntary account and the delegee was 
named as a respondent. The benefi ciary fi led objec-
tions alleging that the trustee and the delegee were re-
sponsible for the loss of more than 50% of the value of 
the Trust that was basically invested totally in mutual 
funds. The delegee moved to stay the accounting pro-
ceedings and compel arbitration. Under the terms of 
the delegation agreement, the parties, consisting of the 
trustee and the delegee, agreed that all disputes regard-
ing the agreement were to be arbitrated. The trustee 
contended that under EPTL 11-2.3(c)(3), the Surrogate 
was to hear all disputes regarding management of the 
trust funds and that the statute supersedes the agree-
ment to arbitrate. The benefi ciary contended she was 
not a party to the agreement and not bound by the ar-
bitration clause.

The Court found that the arbitration agreement 
involved interstate commerce and therefore was gov-
erned by the Federal Arbitration Act and the act could 
not be pre-empted by a New York statute. The Court 
held that if the New York statute was construed to re-
quire that disputes be resolved in a state judicial forum 
in confl ict with an agreement to arbitrate, the statute 
would thus confl ict with the Federal Arbitration Act 
and that would be impermissible. The Court noted 
that while the New York Act required the delegee to 
personally submit to the jurisdiction of the Court, the 
Court could not invalidate an agreement to arbitrate. 
Thus, the Court could direct the trustee and the delegee 
to arbitrate since it had jurisdiction over the delegee 
but it could not bypass the arbitration agreement itself. 
Therefore, the dispute between the trustee and the 
delegee had to be arbitrated pursuant to the agreement. 

The Court further found that there was no waiver by 
the delegee to arbitrate. 

The Court also held that it had to determine wheth-
er the benefi ciary as a non-signatory to the delegation 
agreement was bound by the arbitration provision. The 
Court found that if the objectant had a claim against 
the delegee for its breach as a fi duciary or otherwise as 
a result of the agreement and wishes to proceed against 
the delegee, she must be bound by the arbitration 
agreement. It noted that if the benefi ciary could bring 
suit independently of the trustee, thereby avoiding the 
arbitration clause, it would violate New York’s strong 
public policy favoring arbitration. The Court went on 
to question who would be the proper party to represent 
the estate in arbitration, the trustee or the benefi ciary. 
The Court found that the trustee had a confl ict of in-
terest in that it was in his best interest not to arbitrate 
since he faced the possibility of an adverse ruling. The 
Court noted that the trustee could not be liable for fail-
ure to oversee management of the funds absent a deter-
mination by the arbitrator that the delegee is liable to 
the Trust for the loss incurred. Thus, it would not be in 
the interest of the trustee to pursue a claim against the 
delegee. The Court ruled that a fi nding of malfeasance 
against the delegee could result in a fi nding of liability 
against the trustee for failing to properly monitor the 
delegee as required under EPTL 11-2.3(c)(1)(C). If the 
trustee declined to commence such a proceeding in 
arbitration, the Court held the benefi ciary should be 
given the power to pursue arbitration. Therefore, the 
Court went on to authorize the benefi ciary to seek lim-
ited letters for the purposes of pursuing arbitration. 

The Court also noted that the objectant lacked 
standing in the accounting proceeding to allege a 
breach of contract by the delegee. In the accounting 
proceeding, the benefi ciary could object to the failure of 
the trustee to commence a proceeding against the dele-
gee, but the objection could not result in a judgment in 
favor of the benefi ciary against the delegee since the 
objectant individually had no cause of action against 
the delegee. It found that her only right to prosecute 
her claim against the delegee was derivative. Therefore, 
the Court held it would entertain a petition for limited 
letters to permit the objectant to represent the Trust 
in the arbitration proceedings. Accordingly, the Court 
concluded that the trustee and the benefi ciaries of the 
Trust are bound by the arbitration provision in the 
agreement. 

Query: What if the benefi ciary asked for a hearing 
as to liability of the trustee to delegate and for alleged 
failure to properly oversee the management of the 
delegee and failure to seek redress against the dele-
gee? Must she await a determination by the arbitrator 
concerning the dispute between the delegor and the 
delegee where the Court already held that if the arbi-
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trator determines there is no liability on the part of the 
delegee, the objections under EPTL 11-2.3(c)(1) would 
be dismissed? What if the benefi ciary, because of the 
expense involved in arbitration or other reasons, does 
not wish to pursue any relief against the delegee and 
only wishes to pursue her rights against the trustee?

May the benefi ciary elect to forgo any cause of ac-
tion she has against the delegee and only pursue her 
rights in the Surrogate’s Court against the trustee? If 
she forgoes those rights, is she entitled to a determina-
tion on the issue whether it was prudent for the trustee 
to delegate at all, considering the relatively small size 
of the estate, and whether the trustee should have 
agreed to the arbitration clause? If there was no arbitra-
tion clause, all issues would have had to be decided in 
the Surrogate’s Court, even the liability of the delegee.

It should be noted that when called upon to ap-
prove or review delegation agreements, Surrogates 
have been known to direct the deletion of an arbitra-
tion clause. Was the failure by the trustee to insist on 
the deletion of the arbitration clause itself imprudent? 
Further, it should be noted that the issues of liability 
vis-à-vis the trustee and the benefi ciary are different 
concerning the delegor and delegee. The issue of the 
prudence of delegation may only be a dispute between 
the trustee and the benefi ciary. In addition, that which 
is not delegated is still a matter for judicial review, con-
cerning just the trustee and the benefi ciary. As to the 
trustee’s liability, it may be he would not be liable if he 
prudently delegated and monitored. As to the delegee, 
he is only responsible for that delegated. It should also 
be noted that if something adverse happens because 
of the delegee’s actions between the interim periods of 
the trustee’s periodic review of the delegee, the delegee 
would be liable and the delegor may not be. 

It was the intention of the Advisory Committee’s 
recommendation which is set forth in the legislative 
memo that it prepared that the trustee would be re-
quired to arbitrate its dispute with the delegee and be 

bound thereby if the agreement provided for arbitra-
tion, but the determination would not be binding on 
the trust benefi ciaries since they would not be parties 
to the agreement or the arbitration proceeding. If that 
be so, and if the benefi ciary wishes to forgo arbitration 
and therefore not seek any relief against the delegee, 
can the benefi ciary pursue, in the Surrogate’s Court, 
not only the issue of whether it was imprudent for the 
trustee to agree to the arbitration clause, but also the is-
sue of whether the trustee was prudent in the handling 
of the delegation, particularly the requirement that the 
trustee must periodically review the delegee’s exercise 
of the delegated function in compliance with the scope 
and terms of the delegation?

Clearly there are many open issues concerning del-
egation that require legislative and court review.

Endnotes
1. See Third Report comparisons of the Uniform Principal Income 

Act, Illinois Principal Income Act and the New York Prudent 
Investment Act, Warren’s Heaton on Surrogate’s Courts, 
Seventh Edition, Volume 13, Appendix 3-26 to 3-47.

2. Third Report comment, Appendix 3, page 3-78, Warren’s 
Heaton.

3. See Warren Heaton’s Seventh Edition Volume 3 re the Third 
Report, Appendix 3, page app. 3-21.

4. See page 3-22, Appendix 3, Warren’s Heaton, Seventh Edition, 
vol. 13.

5. 14 Misc. 3d 462, 824 N.Y.S.2d 884 (Sur. Ct., Nassau Co. 2006).
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The Irrevocable Income Only Trust (Medicaid Qualifying 
Trust): What Every Attorney Should Know
By Anthony J. Enea

Before discussing the intricacies of Irrevocable 
Income Only Trusts (Medicaid Qualifying Trusts) and 
the relevant drafting considerations, it is important to 
understand the enabling legislation which provides for 
such trusts and the major legislative changes that have 
had an impact on them.

I. Historical Perspective

A. COBRA 1985

Prior to 1985 and the enactment of the Consolidated 
Omnibus Budget Reconciliation Act of 1985 (COBRA 
1985), Medicaid did not distinguish between trusts 
and other assets. The assets and income of a trust were 
treated like any other resource or income for Medicaid 
eligibility purposes.

COBRA 1985 changed this by authorizing the es-
tablishment of certain irrevocable inter vivos trusts re-
ferred to as “Medicaid Qualifying Trusts.” A Medicaid 
Qualifying Trust was defi ned as an irrevocable inter 
vivos trust established by an individual, or by an indi-
vidual’s spouse, under the terms of which the trustee 
is granted discretion to make payments to the indi-
vidual. For Medicaid eligibility purposes, full exercise 
of the trustee’s discretion was presumed, irrespective of 
whether or not the trustee actually paid income or other 
trust resources to the individual. COBRA 1985 required 
the inclusion of unpaid income or other resources for 
purposes of determining Medicaid eligibility.

Although COBRA 1985 presumed full exercise of 
discretion granted by the trust, it did not expand dis-
cretionary trust provisions which were limited by lan-
guage of the trust. For example, if the trust capped the 
trustee’s ability to distribute income to $10,000 annually, 
then only $10,000 of income would be deemed available 
annually.

On April 7, 1985 New York enacted enabling legisla-
tion for Medicaid Qualifying Trusts (EPTL 7-3.1(c)). With 
this enabling legislation in place, New York Elder Law 
attorneys began drafting trusts that gave the trustee the 
discretion to distribute income to the benefi ciary but 
not principal. Many attorneys pushed the envelope and 
started drafting trusts that authorized income and/or 
principal payments so long as the individual was “well 
and living in the community.” These trusts were com-
monly known as “Trigger Trusts.”

A “Trigger Trust” typically provides that if the ben-
efi ciary entered a nursing home, or if the benefi ciary 
applied for Medicaid, the trustee’s discretion would 

terminate and no further payments of income and/or 
principal could be made.

Under the specifi c terms of the trust, the trustee had 
no discretion to pay income and/or principal at the time 
a Medicaid application was made. Therefore, under the 
provisions of COBRA 1985, the assets of the trust were 
not available for Medicaid eligibility purposes.

New York’s enactment in 1997 of EPTL 7-3.1(c) (and 
18 N.Y.C.R.R. § 360-4.5) closed this loophole by treating 
as void any provision in an inter vivos trust created on or 
after April 2, 1992 that directly or indirectly suspended, 
terminated or diverted principal, income or any ben-
efi cial interest of the creator of the trust or the creator’s 
spouse based on a Medicaid application or requirement 
of medical care.

B. OBRA 1993

With Congress’s enactment of the Omnibus Budget 
and Reconciliation Act of 1993 (OBRA 1993), if the trust-
ee of the trust had any discretion to distribute income 
and/or principal to the individual or the individual’s 
spouse, then the entire amount of such income and/or 
principal would be considered fully available to the in-
dividual for Medicaid eligibility purposes. Even if the 
trust limited the trustee’s discretion to pay only $100 per 
month of the trust’s total monthly income of $500, all 
$500 of income was deemed available under ORBA 93.1 
The Federal mandates of OBRA 1993 were adopted by 
N.Y. in 1994.2

OBRA 1993 defi ned a trust for Medicaid purposes 
as a trust created by the individual, his or her spouse, a 
third person, or a court with authority to act on behalf 
of the individual or his or her spouse, or anyone acting 
at the direction of the individual or his or her spouse. 
By specifi cally including third parties or a court acting 
on behalf of the individual as potential creators of the 
trust, the provisions of OBRA 1993 removed any ques-
tions as to whether a court-ordered trust could avoid its 
provisions.

OBRA 1993 affected all trusts created or funded 
after August 10, 1993. OBRA 1993 also created a new 60 
month “lookback” period for assets transferred to an 
irrevocable trust.3 Thus, if the Medicaid applicant cre-
ated an irrevocable trust, he or she would be required to 
provide Medicaid with his or her fi nancial records for 
the 60 months prior to the date Medicaid was sought. 
Depending on the value of assets transferred to the trust, 
and the divisor (average nursing home rate) used by the 
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county of the applicant’s residence, the transfer of assets 
to the irrevocable trust could create a 60 month period of 
ineligibility.

With careful planning, and by using a combina-
tion of outright transfers and transfers to an irrevocable 
trust, it is possible to transfer large sums and create 
only a 36 month period of ineligibility. After the enact-
ment of OBRA 1993, the most commonly used Medicaid 
Qualifying Trust, the Irrevocable Income Only Trust, 
became one in which the individual or his or her spouse 
was entitled to all income from the trust, but not any 
principal of the trust. 

II. Drafting an Irrevocable Income Only Trust
It is important to remember that the primary pur-

pose of the Irrevocable Income Only Trust is to preserve 
assets for the purpose of eventually securing Medicaid 
eligibility. In drafting the terms of the trust, the attorney 
should scrupulously avoid any provisions which might 
jeopardize this asset protection purpose.

The drafter must understand the Medicaid, gift 
tax, income tax and estate tax ramifi cations of creating 
the Irrevocable Income Only Trust. While the trust may 
have other benefi ts, such as providing an asset with 
a stepped-up income tax basis upon the death of the 
grantor, it is important to make clients understand the 
trust’s primary purpose.

The more complex the trust, the more diffi cult it will 
be for the client to understand it. Furthermore, the inclu-
sion of certain kinds of provisions may create a risk that 
the trust principal will be deemed an available resource 
by Medicaid. For example, in recent years we have seen 
the inclusion of a limited power of appointment, the 
grantor’s right to change the trustees, and the trustees’ 
power to make loans subject to attack by Medicaid.

The following basic drafting considerations should 
be borne in mind:

1. The trust must be in writing, executed and ac-
knowledged by the grantor and the trustee in the 
same manner required for conveyance of realty 
(EPTL 7-1.17(a)).

2. The trust must be “irrevocable.” The grantor 
must relinquish the right to alter, amend, revoke 
or terminate the trust.

 A statement as to irrevocability should be made 
in the body of the trust, preferably at the very be-
ginning. Additionally, the following form is often 
used to title the trust: “John Smith Irrevocable 
Income Only Trust.”

3. The grantor should not be appointed as the 
trustee. Although there is no statutory prohibi-

tion, the draftsman should avoid the possibility 
of Medicaid challenging the trust because of 
grantor/trustee’s discretionary powers.

4. The trust should contain a specifi c prohibition 
against invasion of the trust principal for or on 
behalf of the grantor or the grantor’s spouse. The 
trust should also contain a prohibition of pay-
ments to third parties who are providing services 
to the grantor.

 However, if the grantor wishes, he or she can al-
low the trustee the discretion to invade principal 
for the benefi t of third parties who are issue of 
the grantor, for example, the children or grand-
children of the grantor. This is often a touchy 
subject with seniors who may be reluctant to give 
their children access to the principal of the trust. 
However, if the provision is properly drafted, it 
will create greater fl exibility, and a potential for 
limited access to trust principal.

 If a child of the grantor is selected as a trustee 
with the power to invade the principal for issue 
of the grantor, it is important to provide that the 
trustee is not permitted to invade the principal of 
the trust for his or her own benefi t, but only for 
the benefi t of the other issue of the grantor.

 The draftsman should avoid any provision grant-
ing the trustee/child a general power of appoint-
ment over the trust principal to avoid the pos-
sibility that the trust assets might be considered 
part of the child’s estate upon the child’s death.

5. Generally, the grantor will want to retain the 
right to receive all of the net income generated 
by the trust principal. Payments are typically 
required to be made at least quarter-annually or 
more frequently during the grantor’s lifetime.

 Net income can be defi ned as “investment inter-
est, dividends and rent, after all taxes, direct and 
indirect expenses chargeable to their production, 
such as bank charges, and accountant fees are 
deducted.” The client should be made aware 
that net income does not include the appreciated 
value of trust assets or capital gains from the sale 
of trust assets. 

 A problem commonly encountered in practice 
is that instead of paying the net income to the 
grantor the trustee reinvests it. If all net income is 
to be paid to the grantor, one way of insuring its 
payment is to have the fi nancial institution where 
the trust assets are kept automatically sweep the 
net income on a regular basis, and arrange that 
payment be made automatically directly to the 
grantor or to an account for the grantor.
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 There is no statutory requirement that the net 
income be paid to the grantor, and the trust can 
provide that the net income be paid to the adult 
children of the grantor or to other individuals. 
However, from a practical perspective, in most 
cases the grantor will want to reserve the right to 
the income.

The draftsman should also consider granting the 
trustee the power to “hold, retain or convert any and 
all trust assets in non-income producing form.” If the 
trustee is granted this authority, the trustee will have 
the option of converting the trust assets from income 
producing to non-income producing once the grantor 
is receiving Medicaid. It should be emphasized that 
Medicaid will be entitled to all net income produced by 
the trust once the grantor is receiving Medicaid, and it 
remains uncertain whether Medicaid would challenge a 
trustee who exercises this discretionary power.

III. Tax Considerations
The Irrevocable Income Only Trust is considered a 

simple trust for Federal income tax purposes, since it re-
quires the distribution of all income to or for the benefi t 
of the benefi ciary each year. Income is taxed to the ben-
efi ciary whether or not it is actually distributed to the 
benefi ciary. However, trust capital gains would typically 
be taxed to the trust. Therefore, it may be benefi cial to 
structure the Irrevocable Income Only Trust as a “grant-
or trust” under I.R.C. § 677 so that such capital gains are 
taxed to the grantor and not to the trust.

In addition, if the income benefi ciary of the 
Irrevocable Income Only Trust is not the grantor, and the 
trust is a grantor trust, the income generated by the trust 
will be taxed to the grantor at his or her individual tax 
rate—which may be important if the grantor is taxed at 
a lower income tax rate than the income benefi ciary.

Compliance with I.R.C. grantor trust rules will oc-
cur if the trust contains one or more of the following 
provisions:

1. The grantor is given the power in a non-fi duciary 
capacity, and without the approval and consent 
of a fi duciary, to reacquire all or any part of the 
trust corpus by substituting other property of 
an equivalent value. The grantor will be consid-
ered the owner for income tax purposes (I.R.C. § 
675(4)).

 This is of importance if an appreciating asset, 
such as the primary residence, which may be 
sold during the grantor’s lifetime, is transferred 
to trust. By giving the grantor this power, the 
grantor will be able to use the personal residence 
exclusion for capital gains under I.R.C. § 121.

2. The trustee is given the power to distribute in-
come to the grantor or the grantor’s spouse, or 

to hold or accumulate income for future distri-
butions to the grantor or the grantors’ spouse, 
without the approval of an adverse party (I.R.C. 
§ 677(a)).

3. The grantor is given the unrestricted power to 
remove or substitute trustees, and to designate 
any person, even one related to or subordinate 
to the grantor, as a replacement trustee (I.R.C. § 
1.674(d)-(2)).

4. The grantor reserves a special or limited power 
of appointment under I.R.C. § 674 (a power to 
appoint trust assets to a limited class not includ-
ing the grantor, the grantor’s estate, the grantor’s 
creditors or the creditors of the grantor’s estate).

 For gift tax purposes, the retention of a special 
or limited power of appointment by the grantor 
will cause the gift or transfer of assets to the trust 
to be deemed an incomplete gift (I.R.C. Regs. 
§ 25.2511-2(b), (c)). Thus, none of the grantor’s 
credit against the Federal gift tax will be utilized 
if a special or limited power of appointment is 
reserved by the grantor.

 Also, if the grantor wants the option to be able 
to change the ultimate benefi ciaries of the trust 
or the percentage the benefi ciaries will receive, 
the reservation of the special power should be 
considered.

 However, the use of a special or limited power of 
appointment may not always be appropriate. In 
many cases there will be no gift tax exposure by 
virtue of the Federal gift tax credit (which shields 
the fi rst $1 million of gifts from Federal tax) and 
repeal of the New York gift tax. The inclusion of a 
power of appointment may also further compli-
cate an already complicated document. It could 
pave the way for a senior to become the victim 
of undue infl uence or fraud at a time when he or 
she suffers from diminished capacity if the senior 
is induced to execute a Will wherein the power’s 
execution alters the original benefi ciaries or per-
centages the benefi ciaries were to receive under 
the terms of the trust.

 In addition, although there are presently no 
Medicaid restrictions on the use of a special/
limited powers of appointment, in recent years 
there has been a string of fair hearing decisions 
which determined that by the retention of a spe-
cial or limited power of appointment the grantor 
maintained suffi cient control to make the trust 
principal an available resource.

Remember, not all grantor trust provisions are ap-
propriate for an Irrevocable Income Only Trust. For 
example, allowing the grantor the power to revoke the 
trust would not be appropriate.
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IV. Transfer of Primary Residence to Trust
For many seniors, the prospect of transferring their 

primary residence to a trust causes them great conster-
nation. Properly drafted trust provisions that will give 
a senior a level of comfort in knowing that he or she 
cannot be forced to leave the residence are often critical 
to having the trust executed and the Medicaid planning 
undertaken.

The trust should have language that specifi cally 
allows the grantor the exclusive right to the use and 
possession of any real property constituting trust cor-
pus during his or her lifetime. The grantor could also 
be given the right to veto any sale or lease. The trust 
should specifi cally reserve to the grantor the right to all 
real property tax exemptions which are available. The 
trustees should also have the ability to purchase or rent 
substitute property to be used by grantor. 

The trust may provide that the grantor is not re-
quired to pay rent for the use and possession of the 
premises, but shall be responsible for and required to 
pay all of the expenses of the maintenance of the prop-
erty, including, but not limited to, taxes, insurance, utili-
ties, mortgage charges and normal costs of maintenance 
and upkeep.

It is important to advise the client to take steps to 
arrange that fi re and liability insurance for the premises 
is changed to refl ect ownership by trust and not the 
grantor. Depending on the insurance company, this may 
require that a separate policy for tangible personal prop-
erty, such as furniture and jewelry, be obtained in the 
name of the grantor.

Pursuant to I.R.C. § 2036(a) and I.R.C. § 1014, the 
grantor’s retention of the right to income from the trust, 
and the right to exclusive use and possession of any resi-
dence owned by the trust, will cause the fair market val-
ue of the assets comprising trust principal to be included 
in the grantor’s estate for estate tax purposes. Thus, 
under existing Federal tax law, the remainder benefi cia-
ries of an Irrevocable Income Only Trust will receive a 
stepped-up basis for the trust assets they receive equal 
to the full fair market value of the trust asset on the date 
of the grantor’s death. However, it is important that the 
attorney advise clients that these income and estate tax 
rules are subject to legislative change, and a full step-up 
in basis may not be available in the future.

V. Other Considerations

A. EPTL 7-1.6(b)

EPTL 7-1.6(b) specifi cally authorizes a court having 
jurisdiction over a trust to order the invasion of princi-
pal and income to or for the benefi t of a benefi ciary for 
whom support or education is not being suffi ciently pro-

vided. To prevent this from occurring, the Irrevocable 
Income Only Trust should specifi cally state that EPTL 
7-1.6(b) will not apply, and thus prevent the court from 
authorizing any invasion of income and principal.

In Tutino v. Perales4 the Court held that the principal 
of the trust created by a Medicaid applicant was a poten-
tially available resource because the trust was silent as to 
the application of EPTL 7-1.6(b). Thus, Medicaid benefi ts 
were denied.

B. EPTL 11-2.4

The Irrevocable Income Only trust should have a 
provision opting out of EPTL 11-2.4 (Optional Unitrust 
Provisions) and its application to the trust.

If the provisions of EPTL 11-2.4 were applied to an 
Irrevocable Income Only Trust, Medicaid could argue 
that the trustee has the right to invade the principal of 
the trust for the grantor, and thus that trust principal is 
an available resource for Medicaid eligibility purposes. 
To prevent this, it is imperative to include a provision in 
the trust renouncing the provisions of EPTL 11-2.4.

C. EPTL 11-2.3(b)(5)

The Irrevocable Income Only trust should include 
a provision opting out of the application of EPTL 11-
2.3(b)(5) (Prudent Investor Act) to the trust. Effective 
September 4, 2001, EPTL 11-2.3(b) gives the trustee the 
power to make discretionary allocations between in-
come and principal. The statute specifi es a number of 
factors the trustee should consider in making or declin-
ing to make a discretionary allocation between income 
and principal. These include:

(1) the intent of the grantor, as stated in trust;

(2) the assets held by trust;

(3) the extent a trust asset is actually used by a 
benefi ciary; and 

(4) whether an asset was received from the grantor 
or purchased by the trustee.

EPTL 11-2.3(b)(5)(B) prevents the trustee from ex-
ercising the power if, among other things, the trust is a 
Medicaid trust, and the adjustment power would result 
in additional income or principal being treated as avail-
able income or resources. Nevertheless, to foreclose any 
argument that the trustee failed to make an appropriate 
adjustment between principal and income and violated 
the Prudent Investor Act, it may be safer to renounce the 
statute’s application to the trust.

D. Other Provisions

Some other provisions that might be included in the 
Irrevocable Income Only Trust include:
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(a) Providing that the grantor or any third party can 
make additions to the trust;

(b) Providing for the contingency that ultimate re-
mainder benefi ciaries may be minors or persons 
under a disability.

 For example, the trust could specify that the 
share of any disabled person is to be distributed 
to a supplemental needs trust created for such 
person’s benefi t, or that the distribution to the 
disabled person be deferred until such person is 
no longer disabled, or that such share be distrib-
uted to a guardian of the disabled person.

 With respect to a remainder benefi ciary who is a 
minor, the trust should provide that income and 
principal be distributed to the minor’s custodian 
under the Uniform Transfers to Minors Act, be 
held in further trust for the minor until he or she 
reaches a specifi c age, or that payment of income 
and principal be made to the parent or guardian 
of the minor.

(c) Providing for the potential subsequent disability 
or incapacity of the grantor during term of trust.

The trust should provide that during the disability 
of the grantor, the trustee may (1) pay income directly 
to the grantor, (2) pay income to the grantor’s guardian 
or committee, (3) pay income to the grantor’s issue for 
the grantor’s health, maintenance or support, or (4) use 
income directly for the grantor’s care.

Conclusion
The preparation of an Irrevocable Income Only 

Trust requires the consideration and analysis of a host 
of complex and often competing issues. In the author’s 
view, keeping the trust provisions as straightforward 
and as easy for the client to understand as possible is 
usually the safest course.

Endnotes
1. 42 U.S.C. § 1396p(b)(3)(B); Social Services Law § 360-4.5(b).

2. Social Services Law § 366(2)(b)(2)(ii).

3. Prior to OBRA 1993 there was a single 30 month look-back 
period for all transfers. OBRA 1993 also increased the look-back 
period to 36 months for all outright transfers.

4. 153 A.D.2d 181, 550 N.Y.S.2d 21 (2d Dep’t 1990).
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New Attorney Advertising Regulations
New attorney advertising regulations went into ef-

fect on February 1, 2007. The following documents are 
reproduced here:

• Press release issued by New York State Bar 
Association President Mark H. Alcott address-
ing the changes in the provisions of the Code of 
Professional Responsibility governing advertis-
ing by attorneys in New York

• Synopsis of the changes

• Redlined version of relevant Code provisions.

Carl T. Baker, a Vice-Chair of the Section’s 
Committee on Practice and Ethics, is in the process of 
preparing a commentary on the new rules, which will 
appear in an upcoming issue of the Newsletter. Please 
forward to him (ctb@fmbf-law.com) any comments or 
questions you have concerning the new rules.

(I) Press release issued by New York State 
Bar Association President Mark H. Alcott 
addressing the changes in the provisions 
of the Code of Professional Responsibility 
governing advertising by attorneys in 
New York

January 4, 2007

New York State Bar Association President Applauds 
New Attorney Advertising Regulations Collaborative 
Process Results in Rules That Will Protect Public, 
Uphold Dignity of the Profession

New York State Bar Association President Mark 
H. Alcott applauded the new regulations on attorney 
advertising announced today by the New York State 
Unifi ed Court System. Mr. Alcott also praised the 
courts for working with the legal profession in a col-
laborative process to alleviate concerns the Association 
had when draft rules were announced last year. The 
new regulations, which go into effect February 1, 2007, 
are designed to protect consumers from inappropriate, 
misleading, or overly-aggressive advertisements.

The new regulations are signifi cantly different from 
the draft regulations and represent a fi nal product that 
will provide a balance between protecting the lawyer’s 
right to advertise and protecting the public from overly 
aggressive and salacious advertisements according to 
Mr. Alcott.

Mr. Alcott said, “I want to thank the four presiding 
justices of the appellate division for their collabora-
tion throughout this process. When the draft regula-
tions were announced, we had a number of very real 

concerns and they worked with the legal community 
and the public every step of the way. They were open 
and available to meet with us, and most importantly, 
they were willing to listen. As a result, I am extremely 
pleased to announce that most of issues we raised with 
the courts have been addressed.”

Mr. Alcott continued, “We are proud that our as-
sociation took an active role in initially urging the 
courts to adopt more stringent advertising rules and 
we are happy that the end result will indeed realize our 
goal—more protection for the public and more dignity 
for the profession. I want to commend the work of 
our Association’s Task Force on Attorney Advertising, 
chaired by Bernice Leber (Arent Fox PLLC) and ap-
pointed by my predecessor A. Vincent Buzard (Harris 
Beach PLLC). The hard work of the Task Force, both in 
crafting recommendations and working with the courts 
to modify the draft proposal, were instrumental in this 
process.”

Mr. Alcott noted that many key elements contained 
in the rules are the product of the Association’s Task 
Force on Attorney Advertising, and refl ect exten-
sive consultations that the Association had with the 
Presiding Justices after the initial proposals were issued 
last fall. Some of these components include:

• New defi nitions of advertisement and solicita-
tion to enhance the fair and effective enforcement 
of regulations in this area. The new defi nitions 
provide greater clarifi cation and guidance as to 
what constitutes advertisements, and equally as 
important, this defi nition has been signifi cantly 
narrowed from what the courts originally pro-
posed. 

• Application of the current 30-day moratorium 
on soliciting wrongful death or personal injury 
clients to both plaintiff’s counsel and defense 
counsel, to “even the playing fi eld” and protect 
families suffering loss from overly aggressive 
marketing or contact from either side.

• Limitations on the use of testimonials and dra-
matizations. Testimonials with respect to a pend-
ing matter are prohibited. Other testimonials 
must be factually supported and accompanied by 
a disclaimer that prior results do not guarantee 
a similar outcome. If a person has been paid to 
provide an endorsement or testimonial, that fact 
must be disclosed; similarly, if an advertisement 
utilizes dramatizations or use of actors, that fact 
must be disclosed. 
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In addition, Mr. Alcott pointed out that the 
Association was successful in convincing the courts to 
remove a rule originally in the draft regulations that 
would have extended New York disciplinary authority 
to non-New York lawyers practicing or soliciting legal 
services in New York. The Association objected on the 
basis that it was overbroad, and it was not included 
in the fi nal version. Instead, a provision was added to 
the solicitation rule specifying that the anti-solicitation 
provisions apply to non-New York lawyers who solicit 
New York residents.

(II) Synopsis of the changes

Signifi cant Amendments to the Code of Professional 
Responsibility:

• New defi nitions to provide greater clarifi cation 
and guidance:

 “Advertisement” means any public or private 
communication made by or on behalf of a law-
yer or law fi rm about that lawyer or law fi rm’s 
services, the primary purpose of which is for the 
retention of the lawyer or law fi rm. It does not 
include communications to existing clients or 
other lawyers. (Defi nitions, subdivision [k])

 “Solicitation” means any advertisement initi-
ated by or on behalf of a lawyer or law fi rm that 
is directed to, or targeted at, a specifi c recipient 
or group of recipients, or their family members 
or legal representatives, the primary purpose of 
which is the retention of the lawyer or law fi rm, 
and a signifi cant motive for which is pecuniary 
gain. It does not include a proposal or other writ-
ing prepared and delivered in response to a spe-
cifi c request of a prospective client. (DR 2-103[B])

• Limits on the use of testimonials and dramati-
zations. Testimonials with respect to a pending 
matter are prohibited. Other testimonials must 
be factually supported and accompanied by a 
disclaimer that prior results do not guarantee 
a similar outcome. If a person has been paid to 
provide an endorsement or testimonial, that fact 
must be disclosed; similarly, if an advertisement 
utilizes dramatizations or use of actors, that fact 
must be disclosed. (DR 2-101[C]-[E]).

• A requirement that advertisements other than 
those appearing in a radio or television adver-
tisement or in a directory, newspaper, maga-
zine or other periodical be labeled “Attorney 
Advertising.” (DR 2-101[F]).

• A requirement that advertisements be pre-ap-
proved by the lawyer or law fi rm and retained 
for three years (one year in the case of computer-
accessed communications). (DR 2-101[K]).

• Guidelines for the utilization of Internet domain 
names. A lawyer or fi rm may utilize a domain 
name that does not include the name of the law-
yer or fi rm, provided (1) all web pages clearly 
and conspicuously include the actual name of the 
lawyer or fi rm, (2) the lawyer or fi rm does not at-
tempt to engage in the practice of law using the 
domain name, (3) the domain name does not im-
ply an ability to obtain results, and (4) the name 
does not otherwise violate a disciplinary rule. 
(DR 2-102[E]).

• New rules prohibit solicitation in personal in-
jury/wrongful death cases for 30 days following 
the incident giving rise to the claim unless a fi l-
ing must be made within 30 days of the incident, 
in which case no unsolicited communication 
may be made before the 15th day after the date 
of the incident. This provision limiting contact 
applies to lawyers or fi rms representing actual or 
potential defendants or entities that may defend 
and/or indemnify defendants. (DR 2-103[G], DR 
7-111).

• A requirement that solicitations directed to pre-
determined recipients disclose how the lawyer 
learned the recipient’s identity and need for legal 
services. (DR 2-103[H]).

• Amendment of the rules governing advance-
ment of court costs and expenses to conform to 
newly-amended Judiciary Law § 488. Under the 
amendments, a lawyer or fi rm may now advance 
costs and expenses in litigation with repayment 
contingent on the outcome of the matter. (DR 2-
101[P], DR 5-103).

• An expansion of the certifi cation provision for 
pleadings (contained in Part 130 of the Rules of 
the Chief Administrator). Under the expanded 
provision, by signing a paper a lawyer or party 
certifi es that, to the best of that person’s knowl-
edge, information and belief, the presentation of 
the paper is not frivolous and, where the paper 
is an initiating pleading, that the matter was not 
obtained through illegal conduct or, if it was, that 
the attorney or other persons responsible for the 
illegal conduct are not participating in the matter 
or sharing fees and that the matter was not ob-
tained in violation of DR 7-111. (22 NYCRR 130-
1.1-a[b]).
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(III) Redlined version of relevant Code 
provisions

January 4, 2007 Amendments to Code of Professional 
Responsibility (22 NYCRR part 1200)

Additions are indicated by underlining; deletions are 
indicated by strikethrough.

Defi nitions (22 NYCRR 1200.1)

(k) “Advertisement” means any public or private 
communication made by or on behalf of a lawyer or 
law fi rm about that lawyer or law fi rm’s services, the 
primary purpose of which is for the retention of the 
lawyer or law fi rm. It does not include communications 
to existing clients or other lawyers.

(l) “Computer-accessed communication” means any 
communication made by or on behalf of a lawyer or 
law fi rm that is disseminated through the use of a 
computer or related electronic device, including, but 
not limited to, web sites, weblogs, search engines, 
electronic mail, banner advertisements, pop-up and 
pop-under advertisements, chat rooms, list servers, 
instant messaging, or other internet presences, and any 
attachments or links related thereto.

DR 2-101 (22 NYCRR 1200.6) Publicity and a 
Advertising.

(a) A lawyer on behalf of himself or herself or partners 
or associates, law fi rm shall not use or disseminate or 
participate in the preparation use or dissemination 
of any public communication or communication to a 
prospective client containing advertisement that:

(1) contains statements or claims that are false, 
deceptive or misleading.

(b) [Reserved]

(c) It is proper to include information, provided its 
dissemination does not violate; or

(2) violates a disciplinary rule.

(b) Subject to the provisions of subdivision (a) of this 
section, an advertisement may include information as 
to:

(1) legal and nonlegal education, degrees and 
other scholastic distinctions, dates of admission 
to any bar; areas of the law in which the lawyer 
or law fi rm practices, as authorized by the code of 
professional responsibility this Part; public offi ces 
and teaching positions held; publications of law 
related matters authored by the lawyer; memberships 
in bar associations or other professional societies 
or organizations, including offi ces and committee 
assignments therein; foreign language fl uency; and 
bona fi de professional ratings;

(2) names of clients regularly represented, provided 
that the client has given prior written consent;

(3) bank references; credit arrangements accepted; 
prepaid or group legal services programs in which 
the attorney lawyer or law fi rm participates; nonlegal 
services provided by the lawyer or law fi rm or by an 
entity owned and controlled by the lawyer or law fi rm; 
the existence of contractual relationships between 
the lawyer or law fi rm and a nonlegal professional 
or nonlegal professional service fi rm, to the extendt 
permitted by section 1200.5-c of this Title Part and the 
nature and extent of services available through those 
contractual relationships; and

(4) legal fees for initial consultation; contingent fee 
rates in civil matters when accompanied by a statement 
disclosing the information required by subdivision 
(lp) of this section; range of fees for legal and nonlegal 
services, provided that there be available to the public 
free of charge a written statement clearly describing 
the scope of each advertised service; hourly rates; and 
fi xed fees for specifi ed legal and nonlegal services.

(dc) Advertising and publicity shall be designed to 
educate the public to an awareness of legal needs and 
to provide information relevant An advertisement shall 
not:

(1) include an endorsement of, or testimonial about, 
a lawyer or law fi rm from a client with respect to a 
matter that is still pending;

(2) include a paid endorsement of, or testimonial about, 
a lawyer or law fi rm without disclosing that the person 
is being compensated therefor;

(3) include the portrayal of a judge, the portrayal of a 
fi ctitious law fi rm, the use of a fi ctitious name to refer 
to lawyers not associated together in a law fi rm, or 
otherwise imply that lawyers are associated in a law 
fi rm if that is not the case;

(4) use actors to portray the lawyer, members of the 
law fi rm, or clients, or utilize depictions of fi ctionalized 
events or scenes, without disclosure of same;

(5) rely on techniques to obtain attention that 
demonstrate a clear and intentional lack of relevance 
to the selection of the most appropriate counsel. 
Information other than that specifi cally authorized 
counsel, including the portrayal of lawyers exhibiting 
characteristics clearly unrelated to legal competence;

(6) be made to resemble legal documents; or

(7) utilize a nickname, moniker, motto or trade name 
that implies an ability to obtain results in a matter.

(d) An advertisement that complies with subdivision 
(e) of this section may contain the following:
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(1) statements that are reasonably likely to create an 
expectation about results the lawyer can achieve;

(2) statements that compare the lawyer’s services with 
the services of other lawyers;

(3) testimonials or endorsements of clients, where not 
prohibited by subdivision (c)(1) of this section, and of 
former clients; or

(4) statements describing or characterizing the quality 
of the lawyer’s or law fi rm’s services.

(e) It is permissible to provide the information set forth 
in subdivision (cd) of this section that is consistent with 
these purposes may be disseminated providing that it 
provided:

(1) its dissemination does not violate any other 
provisions of this rule. subdivision (a) of this section;

(2) it can be factually supported by the lawyer or law 
fi rm as of the date on which the advertisement is 
published or disseminated; and

(3) it is accompanied by the following disclaimer: 
“Prior results do not guarantee a similar outcome.”

(e) (f) Every advertisement other than those appearing 
in a radio or television advertisement or in a directory, 
newspaper, magazine or other periodical (and 
any web sites related thereto), or made in person 
pursuant to section 1200.8(a)(1) of this Part, shall be 
labeled “Attorney Advertising” on the fi rst page, 
or on the home page in the case of a web site. If the 
communication is in the form of a self-mailing brochure 
or postcard, the words “Attorney Advertising” shall 
appear therein. In the case of electronic mail, the 
subject line shall contain the notation “ATTORNEY 
ADVERTISING.”

(g) A lawyer or law fi rm shall not utilize:

(1) a pop-up or pop-under advertisement in connection 
with computer accessed communications, other than 
on the lawyer or law fi rm’s own web site or other 
internet presence; or

(2) meta tags or other hidden computer codes that, if 
displayed, would violate a disciplinary rule.

(h) All advertisements shall include the name, principal 
law offi ce address and telephone number of the lawyer 
or law fi rm whose services are being offered.

(i) Any words or statements required by this rule to 
appear in an advertisement must be clearly legible and 
capable of being read by the average person, if written, 
and intelligible if spoken aloud.

(j) A lawyer or law fi rm advertising any fi xed fee 
for specifi ed legal services shall, at the time of fee 

publication, have available to the public a written 
statement clearly describing the scope of each 
advertised service, which statement shall be delivered 
available to the client at the time of retainer for any 
such service. Such legal services shall include all 
those services which are recognized as reasonable and 
necessary under local custom in the area of practice in 
the community where the services are performed.

(f) If the advertisement is broadcast, it shall be 
prerecorded or taped and approved for broadcast by 
the lawyer, and a recording or videotape of the actual 
transmission

(k) All advertisements shall be pre-approved by the 
lawyer or law fi rm and a copy shall be retained for a 
period of not less than three years following its initial 
dissemination. Any advertisement contained in a 
computer-accessed communication shall be retained 
by the lawyer for a period of not less than one year. 
following such transmission. All advertisements 
of legal services that are mailed, or are distributed 
other than by radio, television, directory, newspaper, 
magazine or other periodical, by a lawyer or law fi rm 
that practices law in this State, shall also be subject to 
the following provisions:

(1) A copy of each advertisement shall at the time 
of its initial mailing or distribution be fi led with 
the Departmental Disciplinary Committee of the 
appropriate judicial department.

(2) Such advertisement shall contain no reference to the 
fact of fi ling.

(3) If such advertisement is directed to a predetermined 
addressee, a list, containing the names and addresses of 
all persons to whom the advertisement is being or will 
thereafter be mailed or distributed, shall be retained by 
the lawyer or law fi rm for a period of not less than one 
year following the last date of mailing or distribution.

(4) The advertisements fi led pursuant to this 
subdivision A copy of the contents of any web 
site covered by this section shall be open to public 
inspection.

(5) The requirements of this subdivision shall not apply 
to such professional cards or other announcements the 
distribution of which is authorized by section 1200.7(a) 
of this Part.

(g) preserved upon the initial publication of the web 
site, any major web site redesign, or a meaningful 
and extensive content change, but in no event less 
frequently than once every 90 days.

(l) If a lawyer or law fi rm advertises a range of fees 
or an hourly rate for services, the lawyer or law fi rm 
may shall not charge more than the fee advertised for 
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such services. If a lawyer or law fi rm advertises a fi xed 
fee for specifi ed legal services, or performs services 
described in a fee schedule, the lawyer or law fi rm may 
shall not charge more than the fi xed fee for such stated 
legal service as set forth in the advertisement or fee 
schedule, unless the client agrees in writing that the 
services performed or to be performed were not legal 
services referred to or implied in the advertisement 
or in the fee schedule and, further, that a different fee 
arrangement shall apply to the transaction.

(hm) Unless otherwise specifi ed in the advertisement, 
if a lawyer publishes any fee information authorized 
under this disciplinary rule in a publication which is 
published more frequently than once per month, the 
lawyer shall be bound by any representation made 
therein for a period of not less than 30 days after such 
publication. If a lawyer publishes any fee information 
authorized under this rule in a publication which 
is published once per month or less frequently, the 
lawyer shall be bound by any representation made 
therein until the publication of the succeeding issue. 
If a lawyer publishes any fee information authorized 
under this rule in a publication which has no fi xed 
date for publication of a succeeding issue, the lawyer 
shall be bound by any representation made therein for 
a reasonable period of time after publication, but in no 
event less than 90 days.

 (i n) Unless otherwise specifi ed, if a lawyer broadcasts 
any fee information authorized under this rule, the 
lawyer shall be bound by any representation made 
therein for a period of not less than 30 days after such 
broadcast.

(j o) A lawyer shall not compensate or give any thing of 
value to representatives of the press, radio, television 
or other communication medium in anticipation of or 
in return for professional publicity in a news item.

(k p) All advertisements of legal services shall include 
the name, offi ce address and telephone number of the 
attorney or law fi rm whose services are being offered.

(l) A that contain information about the fees charged by 
the lawyer or law fi rm advertising any contingent fee 
rates shall, at the time of the fee publication, disclose:

(1) Whether percentages are computed before or after 
deduction of costs, disbursements and other expenses 
of litigation.

(2) That, in the event there is no recovery, the client 
shall remain liable for the expenses of litigation, 
including court costs and disbursements. , including 
those indicating that in the absence of a recovery no fee 
will be charged, shall comply with the provisions of 
Judiciary Law §488(3).

DR 2-102 (22 NYCRR 1200.7) Professional notices, 
letterheads, and signs.

(a) A lawyer or law fi rm may use internet web sites, 
professional cards, professional announcement cards, 
offi ce signs, letterheads or similar professional notices 
or devices, provided the same do not violate any 
statute or court rule, and are in accordance with section 
1200.6 of this Part, including the following:

(1) A professional card of a lawyer identifying the 
lawyer by name and as a lawyer, and giving addresses, 
telephone numbers, the name of the law fi rm, and any 
information permitted under sections 1200.6(c), (d b) 
or 1200.10 of this Part. A professional card of a law fi rm 
may also give the names of members and associates.

(2) A professional announcement card stating new 
or changed associations or addresses, change of fi rm 
name, or similar matters pertaining to the professional 
offi ces of a lawyer or law fi rm or any nonlegal business 
conducted by the lawyer or law fi rm pursuant to 
section 1200.5-b of this Part. It may state biographical 
data, the names of members of the fi rm and associates 
and the names and dates of predecessor fi rms in a 
continuing line of succession. It may state the nature of 
the legal practice if permitted under section 1200.10 of 
this Part.

(3) A sign in or near the offi ce and in the building 
directory identifying the law offi ce and any nonlegal 
business conducted by the lawyer or law fi rm pursuant 
to section 1200.5-b of this Part. The sign may state the 
nature of the legal practice if permitted under section 
1200.10 of this Part.

(4) A letterhead identifying the lawyer by name and as 
a lawyer, and giving addresses, telephone numbers, the 
name of the law fi rm, associates and any information 
permitted under sections 1200.6(c), (d b) or 1200.10 
of this Part. A letterhead of a law fi rm may also give 
the names of members and associates, and names and 
dates relating to deceased and retired members. A 
lawyer or law fi rm may be designated “Of Counsel” 
on a letterhead if there is a continuing relationship 
with a lawyer or law fi rm, other than as a partner or 
associate. A lawyer or law fi rm may be designated as 
“General Counsel” or by similar professional reference 
on stationery of a client if the lawyer or the fi rm 
devotes a substantial amount of professional time in 
the representation of that client. The letterhead of a 
law fi rm may give the names and dates of predecessor 
fi rms in a continuing line of succession.

(b) A lawyer in private practice shall not practice 
under a trade name, a name that is misleading as to 
the identity of the lawyer or lawyers practicing under 
such name, or a fi rm name containing names other 
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than those of one or more of the lawyers in the fi rm, 
except that the name of a professional corporation shall 
contain “P.C.” or such symbols permitted by law, the 
name of a limited liability company or partnership 
shall contain “L.L.C., “ “L.L.P.” or such symbols 
permitted by law, and, if otherwise lawful, a fi rm may 
use as, or continue to include in its name the name or 
names of one or more deceased or retired members 
of the fi rm or of a predecessor fi rm in a continuing 
line of succession. Such terms as “legal clinic,” “legal 
aid,” “legal service offi ce,” “legal assistance offi ce,” 
“defender offi ce” and the like, may be used only by 
qualifi ed legal assistance organizations, except that the 
term “legal clinic” may be used by any lawyer or law 
fi rm provided the name of a participating lawyer or 
fi rm is incorporated therein. A lawyer or law fi rm may 
not include the name of a nonlawyer in its fi rm name, 
nor may a lawyer or law fi rm that has a contractual 
relationship with a nonlegal professional or nonlegal 
professional service fi rm pursuant to section 1200.5-
c of this Part to provide legal and other professional 
services on a systematic and continuing basis include 
in its fi rm name the name of the nonlegal professional 
service fi rm or any individual nonlegal professional 
affi liated therewith. A lawyer who assumes a judicial, 
legislative or public executive or administrative post or 
offi ce shall not permit his or her name to remain in the 
name of a law fi rm or to be used in professional notices 
of the fi rm during any signifi cant period in which the 
lawyer is not actively and regularly practicing law as 
a member of the fi rm and, during such period, other 
members of the fi rm shall not use the lawyer’s name in 
the fi rm name or in professional notices of the fi rm.

(c) A lawyer shall not hold himself or herself out as 
having a partnership with one or more other lawyers 
unless they are in fact partners.

(d) A partnership shall not be formed or continued 
between or among lawyers licensed in different 
jurisdictions unless all enumerations of the members 
and associates of the fi rm on its letterhead and in 
other permissible listings make clear the jurisdictional 
limitations on those members and associates of the 
fi rm not licensed to practice in all listed jurisdictions; 
however, the same fi rm name may be used in each 
jurisdiction.

(e) A lawyer or law fi rm may utilize a domain name for 
an internet web site that does not include the name of 
the lawyer or law fi rm provided:

(1) all pages of the web site clearly and conspicuously 
include the actual name of the lawyer or law fi rm;

(2) the lawyer or law fi rm in no way attempts to engage 
in the practice of law using the domain name;

(3) the domain name does not imply an ability to obtain 
results in a matter; and

(4) the domain name does not otherwise violate a 
disciplinary rule.

(f) A lawyer or law fi rm may utilize a telephone 
number which contains a domain name, nickname, 
moniker or motto that does not otherwise violate a 
disciplinary rule.

DR 2-103 (22 NYCRR 1200.8) Solicitation and 
recommendation of professional employment.

(a) A lawyer shall not solicit professional employment 
from a prospective client engage in solicitation:

(1) by in-person or telephone contact, except that a 
lawyer may solicit professional employment from 
or by real-time or interactive computer-accessed 
communication unless the recipient is a close friend, 
relative, former client or current existing client; or

(2) by written or recorded any form of communication 
if:

(i) the communication or contact violates sections 
1200.6(a), 1200.8(g) or 1200.41-a of this Part;

(ii) the prospective client recipient has made known to 
the lawyer a desire not to be solicited by the lawyer;

(iii) the solicitation involves coercion, duress or 
harassment;

(iv) the lawyer knows or reasonably should know that 
the age or the physical, emotional or mental state of 
the recipient makes it unlikely that the recipient will 
be able to exercise reasonable judgment in retaining an 
attorney lawyer; or

(v) the lawyer intends or expects, but does not disclose, 
that the legal services necessary to handle the matter 
competently will be performed primarily by another 
lawyer who is not affi liated with the soliciting lawyer 
as a partner, associate or of counsel.

(b) For purposes of this section “solicitation” means 
any advertisement initiated by or on behalf of a 
lawyer or law fi rm that is directed to, or targeted at, a 
specifi c recipient or group of recipients, or their family 
members or legal representatives, the primary purpose 
of which is the retention of the lawyer or law fi rm, 
and a signifi cant motive for which is pecuniary gain. It 
does not include a proposal or other writing prepared 
and delivered in response to a specifi c request of a 
prospective client.

(c) A solicitation directed to a recipient in this State, 
shall be subject to the following provisions:
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(1) a copy of the solicitation shall at the time of its 
dissemination be fi led with the attorney disciplinary 
committee of the judicial district or judicial department 
wherein the lawyer or law fi rm maintains its principal 
offi ce. Where no such offi ce is maintained, the fi ling 
shall be made in the judicial department where the 
solicitation is targeted. A fi ling shall consist of:

(i) a copy of the solicitation;

(ii) a transcript of the audio portion of any radio or 
television solicitation; and

(iii) if the solicitation is in a language other than 
English, an accurate English language translation.

(2) such solicitation shall contain no reference to the 
fact of fi ling.

(3) if a solicitation is directed to a predetermined 
recipient, a list containing the names and addresses 
of all recipients shall be retained by the lawyer or law 
fi rm for a period of not less than three years following 
the last date of its dissemination.

(4) solicitations fi led pursuant to this subdivision shall 
be open to public inspection.

(5) the provisions of this subdivision shall not apply to:

(i) a solicitation directed or disseminated to a close 
friend, relative, or former or existing client;

(ii) a web site maintained by the lawyer or law fi rm, 
unless the web site is designed for and directed 
to or targeted at a prospective client affected by 
an identifi able actual event or occurrence or by an 
identifi able prospective defendant; or

(iii) professional cards or other announcements the 
distribution of which is authorized by section 1200.7(a) 
of this Part.

(b d) A lawyer shall not compensate or give anything 
of value to a person or organization to recommend 
or obtain employment by a client, or as a reward 
for having made a recommendation resulting in 
employment by a client, except that:

(1) a lawyer or law fi rm may refer clients to a nonlegal 
professional or nonlegal professional service fi rm 
pursuant to a contractual relationship with such 
nonlegal professional or nonlegal professional service 
fi rm to provide legal and other professional services 
on a systematic and continuing basis as permitted by 
section 1200.5-c of this Part, provided however that 
such referral shall not otherwise include any monetary 
or other tangible consideration or reward for such, or 
the sharing of legal fees; or

(2) a lawyer may pay the usual and reasonable 
fees or dues charged by a qualifi ed legal assistance 

organization or referral fees to another lawyer as 
permitted by section 1200.12 of this Part.

(c e) No A written solicitation shall not be sent by a 
method that requires the recipient to travel to a location 
other than that at which the recipient ordinarily 
receives business or personal mail or that requires a 
signature on the part of the recipient.

(d f) A lawyer or the lawyer’s partner or associate or 
any other affi liated lawyer may be recommended, 
employed or paid by, or may cooperate with one of 
the following offi ces or organizations which promote 
the use of the lawyer’s services or those of a partner or 
associate or any other affi liated lawyer, or request one 
of the following offi ces or organizations to recommend 
or promote the use of the lawyer’s services or those 
of the lawyer’s partner or associate, or any other 
affi liated lawyer as a private practitioner, if there 
is no interference with the exercise of independent 
professional judgment on behalf of the client:

(1) a legal aid offi ce or public defender offi ce:

(i) operated or sponsored by a duly accredited law 
school;

(ii) operated or sponsored by a bona fi de, non-profi t 
community organization;

(iii) operated or sponsored by a governmental agency; 
or

(iv) operated, sponsored, or approved by a bar 
association;

(2) a military legal assistance offi ce;

(3) a lawyer referral service operated, sponsored or 
approved by a bar association or authorized by law or 
court rule;

(4) any bona fi de organization which recommends, 
furnishes or pays for legal services to its members or 
benefi ciaries provided the following conditions are 
satisfi ed:

(i) Neither the lawyer, nor the lawyer’s partner, nor 
associate, nor any other affi liated lawyer nor any 
nonlawyer, shall have initiated or promoted such 
organization for the primary purpose of providing 
fi nancial or other benefi t to such lawyer, partner, 
associate or affi liated lawyer.

(ii) Such organization is not operated for the purpose of 
procuring legal work or fi nancial benefi t for any lawyer 
as a private practitioner outside of the legal services 
program of the organization.

(iii) The member or benefi ciary to whom the legal 
services are furnished, and not such organization, is 
recognized as the client of the lawyer in the matter.
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(iv) The legal service plan of such organization 
provides appropriate relief for any member or 
benefi ciary who asserts a claim that representation 
by counsel furnished, selected or approved by the 
organization for the particular matter involved would 
be unethical, improper or inadequate under the 
circumstances of the matter involved; and the plan 
provides an appropriate procedure for seeking such 
relief.

(v) The lawyer does not know or have cause to know 
that such organization is in violation of applicable 
laws, rules of court or other legal requirements that 
govern its legal service operations.

(vi) Such organization has fi led with the appropriate 
disciplinary authority, to the extent required by such 
authority, at least annually a report with respect to its 
legal service plan, if any, showing its terms, its schedule 
of benefi ts, its subscription charges, agreements 
with counsel and fi nancial results of its legal service 
activities or, if it has failed to do so, the lawyer does not 
know or have cause to know of such failure.

(e) A lawyer shall not accept employment when the 
lawyer knows or it is obvious that the person who 
seeks services does so as a result of conduct prohibited 
under this disciplinary rule.

(f) Advertising not proscribed under section 1200.6 
of this Part shall not be deemed in violation of any 
provision of this disciplinary rule.

(g) No solicitation relating to a specifi c incident 
involving potential claims for personal injury or 
wrongful death shall be disseminated before the 30th 
day after the date of the incident, unless a fi ling must 
be made within 30 days of the incident as a legal 
prerequisite to the particular claim, in which case no 
unsolicited communication shall be made before the 
15th day after the date of the incident.

(h) Any solicitation made in writing or by computer-
accessed communication and directed to a pre-
determined recipient, if prompted by a specifi c 
occurrence involving or affecting a recipient, shall 
disclose how the lawyer obtained the identity of the 
recipient and learned of the recipient’s potential legal 
need.

(i) If a retainer agreement is provided with any 
solicitation, the top of each page shall be marked 
“SAMPLE” in red ink in a type size equal to the largest 
type size used in the agreement and the words “DO 
NOT SIGN” shall appear on the client signature line.

(j) Any solicitation covered by this section shall include 
the name, principal law offi ce address and telephone 
number of the lawyer or law fi rm whose services are 
being offered.

(k) The provisions of this section shall apply to a 
lawyer or members of a law fi rm not admitted to 
practice in this State who solicit retention by residents 
of this State.

DR 5-103 (22 NYCRR 1200.22) Avoiding acquisition of 
interest in litigation.

(a) A lawyer shall not acquire a proprietary interest in 
the cause of action or subject matter of litigation he or 
she is conducting for a client, except that the lawyer 
may:

(1) Acquire a lien granted by law to secure the lawyer’s 
fee or expenses.

(2) Except as provided in section 1200.11(c)(2) or (3) 
of this Part, contract with a client for a reasonable 
contingent fee in a civil case.

(b) While representing a client in connection with 
contemplated or pending litigation, a lawyer shall not 
advance or guarantee fi nancial assistance to the client, 
except that:

(1) A lawyer may advance or guarantee the expenses 
of litigation, including court costs, expenses of 
investigation, expenses of medical examination, and 
costs of obtaining and presenting evidence, provided 
the client remains ultimately liable for such expenses.

(2) Unless prohibited by law or rule of court, a

(1) A lawyer representing an indigent client on a or pro 
bono basis client may pay court costs and reasonable 
expenses of litigation on behalf of the client;

(2) A lawyer may advance court costs and expenses of 
litigation, the repayment of which may be contingent 
on the outcome of the matter; and

(3) A lawyer, in an action in which an attorney’s fee 
is payable in whole or in part as a percentage of the 
recovery in the action, may pay on the lawyer’s own 
account court costs and expenses of litigation. In such 
case, the fee paid to the attorney from the proceeds of 
the action may include an amount equal to such costs 
and expenses incurred.

DR 7-111 (22 NYCRR 1200.41-a) Communication After 
Incidents Involving Personal Injury or Wrongful 
Death

(a) In the event of an incident involving potential 
claims for personal injury or wrongful death, no 
unsolicited communication shall be made to an 
individual injured in the incident or to a family 
member or legal representative of such an individual, 
by a lawyer or law fi rm, or by any associate, agent, 
employee or other representative of a lawyer or law 
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fi rm, seeking to represent the injured individual or 
legal representative thereof in potential litigation or 
in a proceeding arising out of the incident before the 
30th day after the date of the incident, unless a fi ling 
must be made within 30 days of the incident as a legal 
prerequisite to the particular claim, in which case no 
unsolicited communication shall be made before the 
15th day after the date of the incident.

(b) This provision limiting contact with an injured 
individual or the legal representative theoreof applies 
as well to lawyers or law fi rms or any associate, agent, 
employee or other representative of a lawyer or law 
fi rm who represent actual or potential defendants 
or entities that may defend and/or indemnify said 
defendants.

Amendment to Part 130 of the Rules of the Chief 
Administrator Section 130-1.1a Signing of papers.

(a) Signature. Every pleading, written motion, and 
other paper, served on another party or fi led or 
submitted to the court shall be signed by an attorney, 
or by a party if the party is not represented by an 
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attorney, with the name of the attorney or party clearly 
printed or typed directly below the signature. Absent 
good cause shown, the court shall strike any unsigned 
paper if the omission of the signature is not corrected 
promptly after being called to the attention of the 
attorney or party.

(b) Certifi cation. By signing a paper, an attorney 
or party certifi es that, to the best of that person’s 
knowledge, information and belief, formed after an 
inquiry reasonable under the circumstances,

(1) the presentation of the paper or the contentions 
therein are not frivolous as defi ned in section 130-1.1(c) 
of this Subpart, and

(2) where the paper is an initiating pleading, (i) the 
matter was not obtained through illegal conduct, or 
that if it was, the attorney or other persons responsible 
for the illegal conduct are not participating in the 
matter or sharing in any fee earned therefrom, and (ii) 
the matter was not obtained in violation of 22 NYCRR 
1200.41-a [DR 7-111].
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DESCENT AND DISTRIBUTION

Slayers; Conviction Given Collateral Estoppel Effect 
Even Though Appeal Not Perfected

Decedent’s husband, her sole distributee, was 
convicted of her murder in the second degree. The 
husband fi led notice of appeal and the court appointed 
a guardian ad litem to report on the status of the ap-
peal. The guardian advised the court that the appeal 
had not been perfected and that in any event it was 
unlikely that it would be successful. In addition, the 
court received a letter from the husband stating that he 
had no interest in his wife’s estate. The time to perfect 
the appeal then expired and although an application 
to extend the time to perfect can be fi led, under these 
circumstances there is no reason to deny collateral es-
toppel effect to the conviction and there is no need for a 
hearing before disqualifying the husband as a distribu-
tee of the decedent. Estate of Alexis, 14 Misc. 3d 379, 823 
N.Y.S.2d 886 (Sur. Ct. Nassau Co. 2006) 

FIDUCIARIES

Executors; Disclosure Required by SCPA 2307-a May 
Be Waived by Benefi ciaries of Estate

Testator nominated his brother and his lawyer as 
co-executors and included a statement acknowledg-
ing that the lawyer would be entitled to commissions 
and the lawyer’s fi rm would be entitled to its fees. This 
acknowledgment did not comply with SCPA 2307-a 
and the lawyer would therefore be limited to one-half 
the commission to which he would otherwise be en-
titled. The residuary benefi ciaries—the testator’s fi ve 
siblings—-each consented to the payment of a full 
commission to the attorney-executor in signed instru-
ments annexed to the probate petition. The instruments 
would have fulfi lled the requirements of SCPA 2307-a 
had they been signed by the testator. After consider-
ing the purpose of the statute the Surrogate held that 
the protections of the statute could be waived by the 
real parties in interest, the benefi ciaries of the residu-
ary estate, who bear the cost of the commissions. The 
probate decree therefore contained no limitation on the 
commissions of the attorney-executor. In re Brokken, 13 
Misc. 3d 244, 820 N.Y.S.2d 419 (Sur. Ct. New York Co. 
2006)

Executors; Disclosure Required by SCPA 2307-a Must 
Include Consequence of Non-Disclosure

Testator’s will, executed February 4, 2006, nominat-
ed as co-executors a friend and the lawyer who drafted 
the will. The testator also signed a separate instrument 
acknowledging the disclosures required by SCPA 2307-
a closely tracking the statutory model, except for the 
clause added effective November 16, 2004 which states 
that absent the execution of a proper disclosure the 
lawyer acting as executor is entitled only to one-half 
the commission otherwise payable. The Surrogate held 
that a disclosure statement that omits the consequences 
of non-disclosure does not substantially conform to the 
statutory model and is therefore inadequate. The attor-
ney co-executor is limited to one-half the commission 
otherwise payable. Estate of Tackley, 13 Misc. 3d 818, 821 
N.Y.S.2d 750 (Sur. Ct. New York Co. 2006)

GUARDIANS

Article 81; Guardian of Person May Require 
Accounting from Trustee of Ward’s Revocable Trust

Petitioner had been appointed Article 81 guardian 
of the person of her aunt but not guardian of the prop-
erty. The court determined that such an appointment 
was unnecessary because the aunt’s property was in 
a revocable trust with a corporate trustee which was 
also the aunt’s attorney-in-fact. The court, however, did 
give the guardian authority to direct the bank to pay 
for the aunt’s care and maintenance after consulting 
with treating health professionals and examining all 
relevant circumstances, including fi nancial resources. 
When the bank refused the guardian’s request for 
fi nancial information the guardian petitioned for a 
compulsory accounting. Supreme Court denied the 
requested relief and the Appellate Division reversed. 
Because the guardian needs the requested information 
to exercise the powers granted by the court it is imma-
terial that there is not a fi duciary relationship between 
the bank and the guardian and that the guardian is 
not guardian of the property. In re Mary XX, 33 A.D.3d 
1066, 822 N.Y.S.2d 659 (3d Dep’t 2006)

Recent New York State
Decisions

By Ira Mark Bloom and William P. LaPiana
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PROCEEDINGS

Probate; “Three and Two Rule” Applies Only Once 
Formal Objection to Probate Is Made, Special 
Circumstances Exception Applied

22 N.Y.C.R.R. 207.27 limits the scope of examina-
tions before trial in a contested probate proceeding in 
which objections to probate are made to the three year 
period prior to the execution date of the propounded 
instrument and two years thereafter or to the date of 
the decedent’s death, whichever is shorter, unless there 
is a showing of “special circumstances.” In a dispute 
over a hearing under SCPA 1404, the Surrogate fi rst de-
termined that the “three and two rule” applies to SCPA 
1404 examinations only after the fi ling of a formal ob-
jection to probate, disagreeing with former Surrogate 
Radigan’s opinion in Estate of Giardina, N.Y.L.J., June 
15, 1999, p. 34, that the rule also applies to pre-objection 
examinations. The Surrogate then considered whether 
the special circumstances exception to the “three and 
two rule” applied, since the fi rst of decedent’s three 
wills was executed three years and fi fty-two days prior 
to the execution of the propounded will. Given the 
inconsistencies and contradictions in the provisions of 
the three wills, special circumstances for exempting the 
examination from the three year period were found. 
Estate of Fiddle, 13 Misc. 3d 827, 823 N.Y.S.2d 859 (Sur. 
Ct. Sullivan Co. 2006)

Probate; Original Probate Granted Where Foreign 
Jurisdiction Will Not Release Original Will

Decedent died domiciled in New York State. Her 
will had been executed in Ireland and was admitted to 
probate there. Petitioner, a resident of Ireland, request-
ed letters testamentary for herself and a sister of the 
decedent who was a resident of New York. Petitioner 
presented documents showing that the will had been 
admitted to probate in Ireland but that the Irish court 
would not release the original. Given precedents hold-
ing that the will of a New York domiciliary may be ad-
mitted to probate in New York even if the will has been 
admitted to probate in a foreign court which will not 
release the original will, the Surrogate held that an au-
thenticated copy of the decedent’s will was entitled to 
original probate in New York. Letters of administration 
c.t.a. were ordered to issue to the petitioner and dece-
dent’s sister upon fi ling a bond and duly qualifying to 
act. Estate of Carmody, 13 Misc. 3d 907, 821 N.Y.S.2d 858 
(Sur. Ct. Bronx Co. 2006)

Voluntary Administration; Limitation on Who May 
Serve Requires Formal Full Administration

The court had before it two intestate estates, both 
of which consisted of personal property valued at ap-
proximately $1,000. Representatives of both estates 
sought voluntary administration. In one instance the 

sole distributee lives abroad and designated a New 
York resident to act in her place, and in the other the 
sole distributee died after the decedent and the pro-
posed fi duciary is the voluntary administrator of the 
deceased distributee’s estate. SCPA 1303(a) limits ap-
pointment as voluntary administrator of an intestate 
estate to an adult, competent distributee of the dece-
dent, or if none, the guardian of the property of an 
infant distributee or the committee or conservator of 
an incompetent distributee, and in default the public 
administrator. Neither the personal representative of a 
deceased distributee nor the designee of a distributee 
is among those included in the provision. Therefore, 
although voluntary administration is remedial and the 
statutory provisions are to be liberally construed (SCPA 
1312), the court held that it nonetheless was bound by 
the statute. As a result, voluntary administration was 
not available in these estates so that full administra-
tion would be necessary under the circumstances. In re 
Ortega, 14 Misc. 3d 312, 823 N.Y.S.2d 884 (Sur. Ct. New 
York Co. 2006)

TRUSTS

Construction; Construction of Remainder Premature 
and Division of Trust Not Warranted

An income benefi ciary of a lifetime trust created by 
her grandmother in 1950 petitioned Surrogate’s Court 
for a construction of the remainder provision and a 
division of the trust into two separate shares. The trust 
provides for income to petitioner’s mother for her life 
and then income to the mother’s issue per stirpes until 
the death of the petitioner. Currently the income is paid 
to petitioner and her brother. The trust terminates on 
the death of petitioner and is to be distributed to the 
then living issue of petitioner’s mother, per stirpes. The 
Surrogate granted the petition for division and held 
that on the petitioner’s death the principal of her share 
is to pass to her issue and the principal of her brother’s 
share is to pass to his issue. The Appellate Division 
reversed.

First, because the petition did not set forth an ad-
equate reason showing a present need to construe the 
remainder provision, granting that part of the petition 
seeking construction was in error. Second, the construc-
tion of the remainder provision was incorrect. Under 
EPTL 1-2.14 a distribution “per stirpes” to the issue 
of a named individual must begin in the generation 
closest to that individual in which there are surviving 
issue. Therefore, if the petitioner’s brother predeceases 
her the division of the trust property will begin in the 
next generation of their mother’s descendants. If the 
petitioner’s child and her brother’s three children are 
living at that time, each will receive one-fourth of the 
trust property.
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Finally, the Appellate Division held that the divi-
sion of the trust pursuant to EPTL 7-1.13(a)(3), which 
allows a division “for any reason which is not directly 
contrary to the primary purpose of the trust,” is lim-
ited “to the extent that the settlor’s primary purpose 
in establishing the trust shall not be altered.” Here the 
petitioner requested the division in order to insure 
that her child would receive one-half the trust on ter-
mination, to allow adjustments between principal and 
income to meet the petitioner’s needs, and to permit 
the petitioner to seek a distribution of principal under 
EPTL 7-1.6(a). The requested division could distort the 
ultimate distribution of the remainder and would con-
tradict the settlor’s primary purpose to provide income 
to her daughter and her descendants until the death 
of her granddaughter. In re Fussell, 34 A.D.3d 164, 821 
N.Y.S.2d 733 (4th Dep’t 2006)

WILLS

Undue Infl uence; Circumstantial Evidence Not 
Suffi ciently Substantial to Merit Trial of Undue 
Infl uence Claim

The Appellate Division granted summary judg-
ment and ordered decedent’s will admitted to pro-
bate, dismissing claims of undue infl uence and fraud. 
Decedent’s will disinherited three of her children, 
explaining both in the will and in a handwritten state-
ment attached to it that she took this action because 
the three children failed to heed her request to call 
off a proceeding they had brought in California to re-
move her eldest child and his wife as co-fi duciaries of 
the estate of the decedent’s brother-in-law. (The three 
children were successful and the eldest son and his 
wife were removed and surcharged.) Although the 
decedent’s action might be the result of the eldest son’s 
misrepresentation of the merits of the California action, 
it could equally be the result of the decedent’s displea-
sure at the “public airing of their family laundry.” No 
inference of undue infl uence can be drawn where there 

is a contrary explanation. In addition, the eldest son 
testifi ed that he did not know of the existence of the 
will, and there can be no inference of undue infl uence 
absent any evidence of the eldest son’s involvement in 
the preparation of the will. The decedent’s mental and 
physical condition did not support a claim of undue 
infl uence. Finally, the fact that the attorney who drafted 
the will was a friend of the eldest son did not create a 
triable issue of fact on undue infl uence. In re Ryan, 34 
A.D.3d 212, 824 N.Y.S.2d 20 (1st Dep’t 2006)

Construction; “Household Items” Includes Artwork 
Wherever Found in Home

Testator’s will gave his sister “any and all house-
hold items which she desires to take” from decedent’s 
principal residence. The testator’s intent, expressed in 
the will, was that his sister could select those items that 
she wished to keep. The Appellate Division affi rmed 
the Surrogate’s determination the words “household 
items” included artwork found in the testator’s home, 
whether on display or stored in closets, that the sister 
selected those items she wanted even though the se-
lection was carried out by her son, and that items the 
sister gave away and the proceeds of items she sold 
must be returned to the estate. One justice dissented, 
maintaining that there should have been a full determi-
nation on the facts of whether the sister rather than her 
son actually selected the items sent to the sister’s home. 
Estate of Isenberg, 35 A.D.3d 120, 823 N.Y.S.2d 381 (1st 
Dep’t 2006)

Ira Mark Bloom is Justice David Josiah Brewer 
Distinguished Professor of Law, Albany Law School. 
William P. LaPiana is Rita and Joseph Solomon 
Professor of Wills, Trusts and Estates, New York Law 
School. Professors Bloom and LaPiana are the current 
authors of Bloom and Klipstein, DRAFTING NEW 
YORK WILLS (Matthew Bender) (Bloom as principal 
author; LaPiana as contributing author). 
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Case Notes—
New York State Surrogate’s and 

Supreme Court Decisions
By Ilene Sherwyn Cooper

Arbitration Agreement
Before the court was an application by the prelimi-

nary executors for a determination that a controversy 
involving the estate of the decedent was not subject to 
arbitration. 

The record revealed that at the time of death, the 
decedent owned a 1% general partnership interest and 
a 50% limited partnership interest in a partnership 
owning real estate. The decedent’s son and daughter 
each owned a 24% limited partnership interest, and her 
son also owned a 1% interest as a general partner. 

Pursuant to the terms of the decedent’s will and 
codicils the decedent bequeathed her general partner-
ship interest to a charitable foundation, and provided 
an option to purchase her limited partnership inter-
est to her son and daughter. The decedent’s son and 
daughter, who were respondents in the proceeding, 
alleged that the provisions of the decedent’s will dis-
posing of her general partnership interest to charity 
violated the terms of the partnership agreement en-
tered by the decedent and others in 1980. In pertinent 
part, the agreement provided that no partner, without 
the written consent of all other partners, shall pledge, 
encumber, sell, mortgage, hypothecate or assign the 
whole or any part of his interest in the partnership, 
and that any such attempt to do so would have no ef-
fect. The agreement further provided that any claim or 
controversy arising out of or relating to the agreement 
or to its interpretation, breach or enforcement shall be 
submitted to arbitration. 

Prior to the fi ling of the proceeding, the decedent’s 
son and daughter served upon the preliminary execu-
tors a demand for arbitration and notice of intention 
to arbitrate. Thereafter, the preliminary executors in-
stituted the subject proceeding requesting a stay of ar-
bitration on the grounds that a dispute concerning the 
distribution of the decedent’s estate cannot be subject 
to arbitration, and additionally, that the partnership 
agreement does not prohibit transfers by testamentary 
instrument and that the agreement terminated upon 
the death of the decedent.

The court held that the dispute between the par-
ties concerned the construction and enforcement of 

the partnership agreement and therefore was subject 
to arbitration pursuant to the terms of the partnership 
agreement. Further, the court opined that while public 
policy precludes the arbitration of a dispute concerning 
the probate or construction of a will, this prohibition 
does not extend to all disputes which impact upon the 
distribution of a decedent’s estate, including but not 
limited to those involving the termination of an agree-
ment to which the decedent was a party.

Accordingly, the court concluded that the dispute 
between the parties was subject to arbitration.

In re Estate of Kalikow, 13 Misc. 3d 1222(A), 2006 WL 
2944658 (Sur. Ct., Nassau Co. 2006).

Attorney-in-Fact
The decedent’s children and co-administrators of 

her estate instituted a proceeding to invalidate two 
deeds executed by the decedent’s niece as attorney-in-
fact, which conveyed two parcels of real property to 
the respondent, the attorney-in-fact’s mother, for no 
consideration.

In defense of the transfers, the respondent alleged, 
inter alia, that she cared for the decedent for many years 
prior to his death, and that it was his desire that she re-
ceive the subject properties. 

At the trial of the matter, the petitioners introduced 
the deeds to the properties, and the power of attorney 
in question. Notably, the power of attorney did not 
confer gift-giving authority upon the agent. 

Nevertheless, the attorney-in-fact testifi ed that the 
decedent wanted nothing further to do with the prop-
erties, and that he wanted them out of his name. The 
respondent testifi ed that she cared for the decedent in 
the latter years of his life, although she conceded that 
the petitioners did as well.

The court opined that a gift by an attorney-in-
fact of the decedent’s property to himself or a third 
party carries with it a presumption of impropriety and 
self-dealing which can only be overcome by a clear 
showing of intent by the principal to make a gift. The 
court concluded that the evidence at trial failed to 
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demonstrate this intent by the decedent, and noted, in 
particular, that the respondent’s testimony, and that of 
the attorney-in-fact, was conclusory and not credible. 
Moreover, the court held that respondent’s reliance on 
the Court of Appeals decision in In re Ferrara, 7 N.Y.3d 
244, was misplaced inasmuch as the power of attorney 
in Ferrara, in contrast to the power conferred in the case 
before it, conferred gift-giving authority on the agent. 
Further, contrary to the respondent’s contention, the 
court found that the Court of Appeals in Ferrara did 
not place the burden on the party challenging a gift to 
establish that it was not in the best interests of the prin-
cipal, but rather, recognized long-established case law 
that imposed the burden upon the agent to establish 
the propriety of such a transfer. 

Finally, despite respondent’s claims that consider-
ation was provided for the transfers, in the form of care 
provided to the decedent prior to his death, the court 
found it signifi cant that respondent had testifi ed that 
she had no expectation of compensation for the work 
performed, and thus had failed to rebut the presump-
tion that such services are generally offered without 
an expectation of compensation where the parties are 
related.

Accordingly, the court granted the petition, and de-
clared the deeds void.

In re Estate of Stancil, a/k/a Culbert, N.Y.L.J., 
November 1, 2006, p. 33 (Sur. Ct., Kings Co.).

Deposition of Opposing Counsel
In a proceeding seeking revocation of preliminary 

letters testamentary, the court was confronted, inter alia, 
with an application by the respondent to examine the 
petitioner’s counsel, and counsel’s cross-motion for a 
protective order. The respondent’s motion was predi-
cated upon two affi davits submitted by counsel, the 
substance of which she claimed made him a fact wit-
ness. In opposition, counsel maintained that his sub-
missions were predicated upon the record before the 
court, and not independent factual knowledge of the 
assertions made. Moreover, counsel claimed that acced-
ing to the respondent’s request could result in his being 
called as a witness at the trial of the matter and cause 
him to be disqualifi ed from any further representation 
of the petitioner.

The court opined that, despite the provisions of 
CPLR 3101(a)(4), where the non-party is opposing 
counsel, courts have made clear that their deposition 
should be had only in “rare and special circumstances” 
(Giannicos v. Bellevue Hospital Med. Ctr., 7 Misc. 3d 403, 
407), and where it is established that the information 
sought is necessary. The court concluded that respon-
dent had failed to make such a showing.

Specifi cally, the court found that the fi rst affi davit 
by counsel simply was a vehicle to put before the court 
documentary evidence that supported the allegations 
in the petition and to describe in narrative form the 
contents of these documents. The second affi davit was 
a response to the affi davit in opposition submitted by 
the respondent. Neither affi davit claimed to be based 
upon personal knowledge of counsel, but instead, each 
was based upon the record, thus removing counsel as a 
fact witness subject to examination. As to respondent’s 
claims that without counsel’s examination she would 
be forced to go to trial completely unaware of the facts 
in support of the proceeding, the court held that the 
petition was the operative pleading to be explored fac-
tually, and that ample discovery devices were available 
for that purpose.

Accordingly, respondent’s application was denied, 
and counsel’s cross-motion was granted. 

In re Estate of Arrathoon, N.Y.L.J., October 2, 2006, p. 
32 (Sur. Ct., N.Y. Co.).

Jurisdiction
By Order to Show Cause submitted to the 

Surrogate’s Court, a creditor of a distributee sought to 
set aside an assignment by the distributee of his inter-
est in the estate of the decedent to his wife as a fraudu-
lent conveyance.

In refusing to entertain the application, the court 
held that it did not have jurisdiction over a dispute 
between a distributee of the decedent and a creditor of 
the distributee where the dispute would have no effect 
on the decedent’s estate. The court found that even if 
the assignment were set aside, the estate of the dece-
dent would not be augmented. Accordingly, the appli-
cation was denied.

In re Estate of McKeon, N.Y.L.J., December 5, 2006, p. 
23 (Sur. Ct., Westchester Co.).

Post-Nuptial Agreement 
In a matrimonial action, the defendant husband 

moved for partial summary judgment declaring a 
post-nuptial Agreement invalid for lack for a proper 
acknowledgment.

During the course of his deposition, the defendant 
admitted that he had signed the Agreement before a 
notary. Further, in an affi davit, the notary stated that 
in his capacity as a notary public he had never signed 
any document without being shown photographic 
evidence satisfying him that the person signing the 
document was who he or she claimed to be. Further, he 
claimed he always asks the person signing the docu-
ment whether he/she understands its contents and it 
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is accurate. Moreover, upon review of the Agreement, 
he provided an acknowledgment certifi cate, albeit after 
the fact.

In addressing the issue, the court turned to the 
decision in Matisoff v. Dobi, 90 N.Y.2d 127 (1997), and 
noted that the Court of Appeals squarely held that a 
failure to satisfy the requirements for an acknowledg-
ment as set forth in the Real Property Law is fatal to 
the validity of an agreement within the scope of DRL 
§ 236(B)(3). Moreover, despite plaintiff’s arguments to 
the contrary, the court found that the First Department 
has specifi cally refused to give effect to an acknowledg-
ment signed after the commencement of a divorce ac-
tion. Finally, while the court recognized that cases un-
der the Estates, Powers and Trusts Law have permitted 
proof of an acknowledgment through the testimony of 
the witness to the agreement, no such decisions existed 
in the matrimonial context.

Accordingly, the court held that the Agreement was 
invalid and unenforceable under DRL § 236(B)(3). 

Kerner-Puritz v. Puritz, N.Y.L.J., September 25, 2006, 
p. 22 (Fam. Ct., N.Y. Co.).

Statute of Limitations
In a miscellaneous proceeding to set aside a revo-

cable trust, the successor trustees, who were two of the 
decedent’s six children, moved to dismiss the petition 
on the grounds of the statute of limitations. 

The subject trust was created by the decedent in 
1996, while she was a resident of the State of Florida. 
The terms of the trust essentially provided equally for 
the decedent’s six children, and further directed that 
the instrument be construed and regulated in accor-
dance with Florida law. 

Approximately one year after the trust was execut-
ed, it was amended to delete one of the decedent’s six 
children as a benefi ciary. Subsequent to the decedent’s 
death seven years later, that child petitioned to have 
the trust amendment declared invalid on the grounds 
of undue infl uence committed upon the decedent by 
his sister, who was named as one of the two successor 
trustees. 

In support of the motion to dismiss, the respondent 
trustees alleged that because more than six years had 
passed between the making of the trust amendment 
and the fi ling of the proceeding, it was barred by the 
statute of limitations. In further support, respondents 
claimed that the petitioner should have known of the 
trust amendment no later than March, 2002, and there-
fore he had actual notice or inquiry notice of the cause 
of action at this time.

In opposition to the motion, petitioner argued that 
he could not have instituted the proceeding until the 
decedent died in 2004, and thus, it was not time barred.

As a preliminary matter, the court found that while 
the substantive law of Florida applied to the construc-
tion and administration of the trust, procedural issues, 
such as the statute of limitations, were governed by 
New York law. To this extent, CPLR 202 provides that 
where a cause of action accrues in favor of a resident 
of the state, the time limited by the laws of New York 
apply. Since the petitioner was a New York resident, 
the New York statute of limitations for fraud was, 
therefore, to be followed. Further, the court held that 
a proceeding concerning a revocable trust can only be 
instituted after the settlor’s death. 

Accordingly, the court concluded that since the 
statute of limitations for fraud in New York was six 
years, and the proceeding was fi led one year after the 
decedent’s death, it was timely, and the statute of limi-
tations was not a bar to its commencement.

Petition of Henry H. Heumann, N.Y.L.J., October 30, 
2006, p. 37 (Sur. Ct., Westchester Co.).

Subpoenas
A non-party attorney sought a protective order 

quashing subpoenas served upon him seeking the pro-
duction of 30 categories of documents on the grounds 
of the attorney-client privilege. 

Although the court held that the privilege did not 
apply, it nevertheless found the subpoenas facially in-
valid on the grounds that they neither contained nor 
were accompanied by a notice setting forth the reason 
why such disclosure was sought from a non-party. 
(CPLR 3101(a)(4).) Moreover, the court found there was 
no showing of special circumstances, given the numer-
ous documents at issue, and the combined subpoenas 
appeared unduly burdensome. 

Accordingly, the motion for a protective order was 
granted.

In re Magnor, N.Y.L.J., November 30, 2006, p. 25 
(Sup. Ct., Nassau Co.).

Successor Trustee
Before the court was an application to reform the 

decedent’s will in order to dispense with the require-
ment that a corporate fi duciary serve with the indi-
vidual executor and individual co-trustees of two trusts 
created under the will. 

The decedent’s will directed that a corporate trust-
ee serve at all times with respect to the estate and each 
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trust created under the will. The decedent further di-
rected that in the event the named corporate fi duciary 
failed to serve, that a bank or qualifi ed trust company 
be appointed by the individual executor or trustee then 
serving or by the court in its place and stead.

The petitioners claim that changed circumstances, 
i.e., the reduced value of the estate and the increase in 
the minimum fee requirements of corporate fi duciaries, 
have made a corporate fi duciary “effectively unavail-
able” to serve as fi duciary of the estate and trusts under 
the will.

The court denied the application. The court held 
that the decedent’s intention to have a corporate fi du-
ciary serve as executor and trustee of his estate was 
clear. Moreover, the court found that the decedent 
could not have been unaware of the increase in institu-
tional fees, or the decrease in value of his administrable 
estate, inasmuch as he transferred assets outside the 
probate estate but nevertheless insisted that a corporate 
fi duciary be appointed. Finally, the court found that it 

was not impractical to appoint a corporate fi duciary, 
and that the two banks contacted by the petitioners had 
not refused to serve, but instead, merely refused to al-
ter their minimum fee schedules.

Accordingly, the court denied petitioners’ request 
to reform the will in regard to the appointment of a cor-
porate trustee. However, it granted petitioners’ request 
for reformation with regard to a corporate executor on 
the grounds that the estate administration was near 
completion, and that it would not serve the decedent’s 
objective to pay full commissions to a corporate execu-
tor for the sole purpose of its turning assets over to the 
trustees.

In re Estate of David Skinner, N.Y.L.J., October 23, 
2006, p. 37 (Sur. Ct., N.Y. Co.).

Ilene S. Cooper, Esq., Partner, Farrell Fritz, P.C., 
Uniondale, New York.

(paid advertisement)
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‘‘

’’

I have a few distant relatives 
that I’d like to leave something 
to, but I’m really not sure 
what to do with the bulk of 
my estate. 

—  your lawyer client

If you have a lawyer client who has 
a deep appreciation for the law 
and the legal profession, please 
consider discussing The New 
York  Bar  Foundation as part of the 
estate plan. 

The Foundation is a not-for-profi t organization 
that was established in 1950.  Since then, it has 
awarded millions of dollars in grants to fund 
law-related projects throughout the State of 
New York.

The New York Bar Foundation is dedicated to 
aiding charitable and educational projects to 
meet the law-related needs of the public and 
the legal profession.

To learn more 
about The 
New York Bar 
Foundation visit 
www.tnybf.org or 
call 518/487-5651

foundation-T&E-newsletter-0906-m1 1 10/6/2006 3:54:52 PM
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Get the Information Edge

Estate Planning and Will 
Drafting in New York
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Michael E. O’Connor, Esq.
DeLaney & O’Connor, LLP
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Book Prices
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Non-Members $95
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Estate Planning and Will Drafting in New York provides an overview of 
the complex rules and considerations involved in the various aspects of 
estate planning in New York State. Each chapter has been brought 
completely up to date for the 2006 revision. Several chapters — 
including “New York Estate and Gift Taxes” and “Marital Deduction” 
have been totally revised for this update. 

Written by practitioners who specialize in the fi eld, Estate Planning is a 
comprehensive text that will benefi t those who are just entering this 
growing area. Experienced practitioners will also benefi t from the 
practical guidance offered by their colleagues, and use this book as a 
text of fi rst reference for areas with which they may not be as familiar. 

Contents At-a-Glance
Estate Planning Overview
Federal Estate and Gift Taxation: An Overview
New York Estate and Gift Taxes
Fundamentals of Will Drafting
Marital Deduction/Credit Shelter Drafting
Revocable Trusts
Lifetime Gifts and Trusts for Minors
IRAs and Qualifi ed Plans—Tax, Medicaid and Planning Issues
Estate Planning with Life Insurance
Dealing with Second or Troubled Marriages
Planning for Client Incapacity
Long-Term Care Insurance in New York
Practice Development and Ethical Issues

Free shipping and handling within the continental U.S. The cost for shipping and handling outside the continental U.S. will be added to your order. 
Prices do not include applicable sales tax.

Forms available on CD
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