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A View from the
Outgoing Chair

A Commitment to Service
As the first quarter of my

term as Section Chair is near-
ing completion, I find myself
thinking about how our Sec-
tion serves both members
and non-members who prac-
tice law in New York. I have
been a member of the Execu-
tive Committee for nearly ten
years. During that time I have
served with dozens of people

from across the state. Some are no longer members of
the Executive Committee, but a surprising number
joined long before me and continue to serve. We are a
collegial group. Our meetings always include opportu-
nities to socialize and be entertained. But the common
thread that binds us together is the commitment to
serve the bar.

Let me take a moment to review what our Section
has already accomplished this year.

At the end of January we celebrated at our annual
dinner where we honored past Chairs and others who
have ably served the Section. At our Executive Commit-
tee meetings in January and April we considered legis-
lation affecting our practices. A report on proposed
changes to CPLR 4545, authored by Jim O’Connor,
Chair of our Laws and Practices Committee, was circu-
lated and reviewed by Executive Committee Members.
Our report supporting those changes has been sent to
the NYSBA. These changes will provide that only statu-
tory rights of reimbursement (such as Workers’ Com-
pensation and Social Security liens) will be an exception
to the collateral source rule. This will effectively prohib-
it health care insurers’ equitable subrogation in tort
actions, unless they can obtain a statutory right to do
so. This will make settling personal injury actions much
easier for the litigants and counsel. 

The Executive Committee has reviewed and report-
ed on a proposed change to the CPLR to allow a notice
in lieu of subpoena for compelling trial testimony of
parties. Since the proposal codifies the common practice
of mailing subpoenas to opposing counsel, this change
was overwhelmingly recommended. Our Section’s
approval of the measure was sent to the NYSBA for its
consideration. An ad hoc committee of the Executive
Committee is also considering a proposal to legislate
mandatory dram shop coverage.

Dear Members,

As I conclude my term as
Chair of this great Section, I
will look back with fondness
and pleasure for the great
year that we had. We high-
lighted our Section and the
role our Section plays with
the New York State Bar Asso-
ciation throughout the year
in numerous events that our

Section conducted. We increased our membership and I
believe we increased awareness for those across the
state practicing in the area of law related to torts, insur-
ance and compensation of the benefits of being a mem-
ber of this Section. No doubt our meetings at Gurney’s
Inn and, significantly, in Ireland where we had record
attendance and fantastic CLE presentations while tak-
ing in the beauty of Ireland will not be forgotten by
those who attended.

At the Annual Meeting, we were pleased to have
with us a distinguished guest—Congressman Peter T.
King, Chairman of the House Committee on Homeland
Security. Congressman King gave an excellent speech to
those who were in attendance that night at Tavern on
the Green. A special acknowledgment to Tom Maroney
and Tim Gallagher for co-chairing the Annual Meeting
in New York City, and I thank those who participated
and spoke at the meeting as well. On that night, the
Hurwitz Award was given to Tony Martine; Ed Flink
and Dennis McCoy were the recipients of the Leach
Award; and Dennis Glascott was presented with the
Chair of the Year Award.

Finally, it is with great pride that I hand over the
gavel of chairing this Section to Paul Suozzi. No doubt,
Paul will have an immediate impact on this Section put-
ting into place his leadership and vision for the upcom-
ing year. He will be supported by our Vice Chair—Gary
Cusano—and our Secretary—Dan Gerber. We know
that Paul will be able to count on the Executive Com-
mittee of this Section and we look forward to working
with Paul in what should be an exciting year for the
TICL Section.

Douglas J. Hayden

A View from the
Incoming Chair

(Continued on page 4)



The seminar “Law School for Insurance Claims Pro-
fessionals,” sponsored by our CLE Committee, was a
resounding success. It was held in Melville, New York
City, Syracuse and Buffalo. Given the very positive
feedback, we expect this to become a regular event.

Numerous other CLE programs sponsored by our
Section have been held throughout the state on subjects
such as automobile liability, insurance law, premises lia-
bility and civil practice. These programs are often
chaired by members of our Executive Committee, who
work in cooperation with our Section CLE Committee.
The consistently high quality of these programs makes
them a popular choice for attorneys to fulfill their CLE
requirements.

Publications like the TICL Journal provide articles
and updates on the areas of law practiced by our mem-
bers. The Section website offers case note updates in
various subject areas. These publications are another
example of how members of our Section serve other
members and the bar in general.

We also know how to have fun. At our spring Exec-
utive Committee meeting on April 19, 2006 at Shea Sta-
dium we conducted our business meeting and then
enjoyed the Mets vs. the Braves on a beautiful sunny
day. We were treated to a classic pitcher’s duel between
Tom Glavine and Tim Hudson. With both pitchers
going the distance and few base runners, the game was
completed in less than two hours, a very rare occur-
rence nowadays. While the Braves won, 2-1, the Mets
had the chance to hit a game winning homer in the bot-
tom of the ninth inning, which kept us in our seats until
the last out.

Our Fall Meeting this year will be held on Septem-
ber 28 through October 1, 2006 at The Sagamore Resort
in Bolton Landing, NY on Lake George. This is a first-
class resort with entertainment opportunities for the

entire family. The outstanding golf course, designed by
renowned architect Donald Ross, will challenge and
delight those who play. Visit the TICL website at
http://www.nysba.org/ticl for more details.

I encourage you to become one who serves the bar
by joining a Section committee, writing an article for
the TICL Journal, speaking at a CLE seminar and attend-
ing our general meetings. If you are not a member,
please join. Contact our Membership Chair:

Robert H. Coughlin
Flink Smith LLC
23 British American Blvd.
Latham, NY 12210
518-786-1800
rcoughlin@flinksmithlaw.com

If you would like to participate in a CLE program,
please contact our CLE Chairs:

Laurie Giordano John Eng
Wolford & Leclair LLP NYS Insurance Fund 
16 East Main St., Suite 600 Legal Department
Rochester, NY 14614 199 Church Street
585-325-8007 New York, NY 10007
lgiordano@ 212-312-7733
wolfordleclair.com jeng@nysif.com

If you would like to contribute an article to the
TICL Journal, please contact our editor: 

Paul S. Edelman
Kreindler & Kreindler
100 Park Ave.
New York, NY 10017
212-687-8181
pedelman@kreindler.com

Paul J. Suozzi
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Additional Personal Injury Protection (APIP) Benefits—
Not for the Faint at Heart
By Gregory V. Pajak and Kevin E. Loftus 

and necessary expenses arising out of the accident.4
These benefits are commonly called “no-fault pay-
ments” or “personal injury protection benefits” (PIP). 

A year after the institution of the no-fault statute,
the Superintendent of Insurance enacted the “Addition-
al Personal Injury Protection (APIP)” endorsement.5
This endorsement, which gave insureds the option for
more coverage, contained mandatory language to be
included in any automobile insurance policy issued in
the State of New York. Insureds who opted for APIP
coverage would be covered for any “extended econom-
ic loss,” i.e., economic loss above and beyond “basic
economic loss” that is referred to in the mandatory PIP
endorsement.6 Thus, like basic PIP, APIP provides an
insured with additional coverage for medical expenses
and/or lost wages.

A major difference between the PIP and APIP
endorsements, which will be the focus of this article, is
that APIP is potentially reimbursable to the insurer
while PIP, except in limited circumstances, is not.
Indeed, basic PIP paid out under the mandatory
endorsement is rarely recovered by the carrier. In only
extreme limited circumstances is a carrier even permit-
ted to recover basic PIP payments.

One example is under Insurance Law § 5105 where
an insurer pays PIP due to the negligence of a vehicle
weighing more than 6,500 pounds or a vehicle used in
the transportation of people for hire.7 If one of the vehi-
cles involved in the accident fits either of these cate-
gories an insurer has a right of recovery. The only other
circumstances where PIP payments are recoverable are
in accidents involving a “covered person” versus a
“non-covered person.” Insurance Law § 5102(j) defines
a “covered person” as any pedestrian injured through
the use or operation of a motor vehicle or any owner,
operator, or occupant of a motor vehicle which has in
effect the financial security requirements required by
New York State Law. This would include most passen-
ger vehicles within the state. Common exceptions
would be farm vehicles and motorcycles. Another
exception would be a tortfeasor involved in an automo-
bile accident that is not a vehicle at all, such as a munic-
ipality where there is an allegation of negligent road
maintenance. These would be examples of “non-cov-
ered persons.” Thus, in a case between a “covered per-
son” and a “non-covered person” Insurance Law § 5104
gives the no-fault carrier a right to sue for reimburse-
ment and it has a lien on the plaintiff’s recovery.

Introduction
An automobile insurance carrier should be very

wary when considering its ability to obtain reimburse-
ment via subrogation for APIP benefits paid. While an
insurance carrier has a subrogation right against a tort-
feasor to recoup such payments, as this article will
explain, such a recovery can be illusory and, in many
instances, is terminated before an APIP payment is even
made. Plaintiff’s attorneys and defense counsel repre-
senting insureds should also be very cautious in han-
dling cases where APIP benefits are a factor. The practi-
tioner, either plaintiff or defense, may believe a case is
resolved. However, if an APIP issue is not addressed
properly, a case all parties thought to be settled may not
be. APIP issues can unravel a settlement resulting in a
continuation of litigation and unfortunately serve as a
potential fertile ground for attorney malpractice.

Background of APIP
When the no-fault statute was created in 1973, New

York State was looking to reform a system that was in
dire need of change. Personal injury claims arising out
of motor vehicle accidents were increasing at an alarm-
ing rate, sending insurance premiums skyrocketing. In
an effort to curtail this near crisis, the legislature of
New York enacted the No-Fault Law.1 No-fault insur-
ance, which was required for all New York drivers, pro-
vided for the “prompt disposition of claims and a swift
resolution of priority obtainment issues.”2 Many of the
claims which would have been litigated in the past due
to questions regarding who was at fault would be dis-
posed of rather quickly. The goal was to have a large
percentage of litigation regarding motor vehicle claims
resolved regardless of fault.

The No-Fault Law of New York State provides
mandatory insurance coverage for any person involved
in a motor vehicle accident. Any accident victim will be
covered for “basic economic loss” up to $50,000.3 Under
the Insurance Law, “basic economic loss” includes med-
ical expenses, loss of earnings, and any other reasonable

“A major difference between the PIP
and APIP endorsements . . . is that APIP
is potentially reimbursable to the
insurer while PIP, except in limited
circumstances, is not.”



In direct contrast with the limitations on PIP recov-
ery by the insurers is the mandatory APIP endorsement
which was included in the regulations, which appears
to grant broad recovery rights through subrogation to
obtain reimbursement of APIP benefits paid. This
mandatory subrogation clause states:

In the event of any payment for extend-
ed economic loss, the company is sub-
rogated to the extent of such payments
to the rights of the person to whom, or
for whose benefit, such payments were
made. Such person must execute and
deliver instruments and papers and do
whatever else is necessary to secure
such rights. Such person shall do noth-
ing to prejudice such rights.8

As expected, the creation of this new system
brought along new problems and disputes. Recently,
these have focused on the area of subrogation or reim-
bursement for APIP benefits paid.

The common law doctrine of equitable subrogation
allows the insurer to stand in the shoes of the injured
party already connected in some way to the carrier and
gives insurers the same rights that its insured would
possess. Subrogation in theory attempts to prohibit a
“double dip” recovery by the plaintiff. For example, if
an injured person recovers lost wages and medical from
her APIP carrier, she should not be entitled to recover
that amount from the tortfeasor. Subrogation requires
the tortfeasor to reimburse the insurer for the damages
he or she had caused. As soon as the first APIP pay-
ment is paid out, a right is created for the insurer to
obtain recovery. Importantly, the plaintiff who received
the APIP benefits has an obligation under the doctrine
of subrogation to protect the APIP insurer’s rights. This
duty of the plaintiff to protect the APIP insurer’s rights
usually arises in settlement negotiations. This is because
the execution of a general release by an insured who
has received APIP benefits running in favor of the tort-
feasor will terminate the subrogation rights of the APIP
carrier. In a perfect world, a plaintiff who has received
APIP would not enter into a settlement with the tortfea-
sor unless first notifying its APIP insurer. As its defini-
tion clearly states, subrogation allows the insurer to
take on the rights of its insured and no more. Thus, a
release could be fatal to an APIP carrier’s right of recov-
ery. 

Since an APIP carrier’s right of subrogation is
derived from the insured’s rights and subject to the
same limitations and restrictions, this dynamic present-
ed interesting questions for courts across the state as to
when the statute of limitations for an APIP subrogation
action began. If one adhered to the strict definition of
subrogation, a right of recovery for APIP payments
would always have a statute of limitations of three

years and would always begin on the date of the under-
lying accident. A competing view was that the APIP
carrier’s right of recovery would exist when the cause
of action accrued, i.e., when a payment was made. Ini-
tially, some Appellate Divisions held that an APIP
insurer’s right to recovery accrues not on the date of the
accident, but on the date of first payment; others dis-
agreed. This issue came to a head in January 2004 when
the Court of Appeals ruled on Allstate Ins. Co. ex rel.
Walker v. Stein.9

History of Allstate v. Stein
On May 24, 1995, the plaintiff, Amy Walker, was

involved in a motor vehicle accident with the defen-
dant, Daniel Stein. Ms. Walker was seriously injured
and she collected PIP benefits from her no-fault carrier,
Allstate. Ms. Walker also carried APIP coverage on her
vehicle. However, it was not until June 29, 1998, that
Ms. Walker’s no-fault carrier, Allstate, made its first
APIP payment to her as a result of the accident. Thus,
Allstate’s first APIP payment occurred three years and
one month after the accident.

On November 20, 2000, Allstate notified the attor-
neys for Walker and the tortfeasor Stein that $42,000
had already been paid in APIP benefits and that Allstate
had a subrogation right in order to obtain reimburse-
ment for these benefits. A few months later, on Febru-
ary 20, 2001, counsel for Walker, Stein, and Allstate all
appeared before Supreme Court Justice John Lane
(J.S.C.) to place a $300,000 settlement on the record rela-
tive to the underlying bodily injury claim. Allstate, not
a party to the action, appeared as a courtesy to all par-
ties to settle its APIP claim. Importantly, all parties were
aware that there was $1.1 million in coverage to settle
all claims. On the record, it was stated that all parties
were aware of Allstate’s APIP subrogation right. Justice
Lane even specifically stated, “all three parties are say-
ing that they intend to fully enforce their rights to the
full extent of the law and the defenses they may have.”
Shortly after that settlement conference, the attorney for
Stein sent the plaintiff Walker a general release along
with two settlement checks. One of the settlement
checks was for $200,000 and was made out to “Amy
Walker.” The second check, for $100,000 was payable to
Walker and Allstate Insurance Company. This was the
tortfeasor’s attempt to tie up loose ends with the APIP
claim and walk off into the sunset. Walker retained the
$200,000 check and returned the $100,000 check and
filed a judgment for that amount against Stein. On May
4, 2001, Allstate commenced the action against the tort-
feasor Stein seeking reimbursement of the APIP benefits
paid to Ms. Walker.

In response to Allstate’s action, the counsel for Stein
immediately moved to dismiss Allstate’s subrogation
action based upon the statute of limitations defense. It
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MVAIC contended that despite the statutory basis
for its obligations and remedies under the no-fault sys-
tem, the six-year contract action statute of limitations
(CPLR 213(2)) was applicable because MVAIC had
stepped in to fulfill an insurance carrier’s obligations
under its contract of insurance covering the accident,
i.e., the payment of first-party benefits to the insured
passengers in that vehicle.18 MVAIC argued that CPLR
213(2) governed because its rights against that carrier
were grounded in quasi-contract indemnification.

In contrast, Aetna, the insurance carrier for the
vehicle, contended that the applicable statute of limita-
tions was set forth in either CPLR 214(2), the three-year
statute of limitation period arising out of liabilities cre-
ated or imposed by statute, or CPLR 214(5), a three-
year limitation period for actions to recover damages
for personal injury. In either case, Aetna maintained
that MVAIC’s right to recover payment of no-fault ben-
efits was in the nature of subrogation and thus MVAIC
could only assert the rights each injured party was enti-
tled to assert against the primary insurer. Aetna’s posi-
tion was since the covered party’s claim arose as a
result of the injuries sustained in the accident, MVAIC’s
cause of action accrued upon the date of accident.

After examining New York State public policy and
applicable case law, the Court of Appeals concluded
that MVAIC was entitled to recover payments of no-
fault benefits from the primary insurer and that the
three-year limitation period of Section 214(2) of the
CPLR controlled, since the liability was created or
imposed by statute.19 The Court of Appeals further stat-
ed that the statute of limitations began to run against
MVAIC upon the initial payment to the claimant.20 The
Court stated that a statute of limitations is triggered
once a cause of action accrues. The Court reasoned that
a cause of action accrues “when all of the facts neces-
sary to the cause of action have occurred so that the
party would be entitled to obtain relief in court.”21 The
Court’s reasoning appeared to be that when MVAIC
made its first payment to the claimant, it was only at
that point that all of the facts necessary to afford
MVAIC a right to recovery were in existence.

The Court in MVAIC relied heavily on the opinion
of Aetna Life, which was also decided in 1986. In Aetna,
the issue involved Aetna’s attempt to recoup first-party
no-fault benefits that it had previously paid to its
insureds by enforcing a statutory no-fault lien against
that portion of the damages Aetna’s insureds received
as settlement, which represented reimbursement for
losses paid by Aetna under Insurance Law § 5104(b).

Once again, the Court of Appeals was faced with
two issues in Aetna. Initially, the Court of Appeals had
to determine whether or not the statute of limitations

was Stein’s main contention that the time to bring any
action for subrogation expired three years from the date
of accident. The trial court ruled in favor of Allstate and
dismissed Stein’s motion. The Fourth Department
reversed.10

The Fourth Department Decision
In a 3-2 decision, the Fourth Department stated All-

state’s subrogation action was “governed by the same
statute of limitations applicable to action number one,
the personal injury action.”11 That court characterized
Allstate’s action as a “non-statutorily derived” subroga-
tion action.12 The court also adhered to the strict defini-
tion of “subrogation” and held that Allstate’s claim was
derivative of the underlying claim “with no enlarge-
ment or diminution of rights.”13 The Fourth Depart-
ment also had a different view of accrual. The majority
characterized the lower court’s ruling that accrual
occurred at first payment as “erroneous.”14 It was their
opinion that this situation was entirely the fault of All-
state, in that Allstate should have known about this
potential problem from the date of accident in 1995. In
other words, Allstate should have been planning for
APIP recovery long before any APIP payment was even
made. 

The Fourth Department also took issue with the
lower court’s reliance on so-called “statutory recoup-
ment” cases, where the statute of limitations begins
three years from the date of first payment. The majority
refused to compare this set of facts to cases involving
the Motor Vehicle Accident Indemnification Corpora-
tion (MVAIC) because, in their opinion, MVAIC was
“purely a creation of statute,” in contrast to APIP, which
was considered optional. The Fourth Department, in its
decision, specifically distinguished the Court of
Appeals decisions of MVAIC v. Aetna Casualty15 and
Aetna Life & Casualty Company v. Nelson.16

The MVAIC v. Aetna case warrants further elabora-
tion. In 1986, the New York State Court of Appeals was
faced with essentially this same issue regarding the
statute of limitations and its accrual in the area of no-
fault payments. In MVAIC, the Court stated that the
statute of limitations in an action by MVAIC to recover
no-fault benefits paid is three years and begins to run
upon the initial payment of those benefits.17 In MVAIC,
the plaintiff sought confirmation of an arbitration
award ordering the no-fault insurer of the owner of a
vehicle to reimburse MVAIC for benefits paid to injured
passengers. At issue in the case was not only when the
statute of limitations began, but whether or not the
statute of limitations was the three-year limitation peri-
od for actions arising out of statutorily imposed or cre-
ated liabilities or was it the six-year period for contract
actions.



was three years pursuant to CPLR 214(2), dealing with
liabilities created or imposed by statute. In engaging in
this analysis, the Court stated that CPLR 214(2) only
governs liabilities that would not exist but for a
statute.22 It does not apply to liabilities existing in com-
mon law which have been recognized or implemented
by statute. The Court then examined the insurance law
and no-fault scheme it created and concluded that no-
fault modifies the common law system of reparation for
personal injuries under tort law since first-party no-
fault benefits are a form of compensation unknown to
common law resting on predicates independent of the
fault or negligence of the injured party and thus No-
Fault Law cannot be held to codify common law princi-
ples.23 Instead, no-fault creates new and independent
statutory rights and obligations in order to provide a
more efficient means for adjusting financial responsibil-
ities arising out of the automobile accidents. Thus, the
option available to the insured to recoup amounts paid
as first-party benefits, as Aetna was trying to do, creat-
ed new liabilities subject to three-year statute of limita-
tions of CPLR 214(2).

After holding that the applicable statute of limita-
tions was three years based on CPLR 214(2), the Court
of Appeals noted that the question was not when the
lien belonging to Aetna first attached, or when the
insurer could have established the lien, but when the
insurance company first had the opportunity to enforce
or foreclose the lien and actually recover from the
defendants the amounts it had previously paid to them
as first-party benefits under the No-Fault Law.

The Court ultimately held that Aetna’s time to com-
mence its action was when it had its opportunity to
enforce the lien. This holding, along with the Court’s
holding in MVAIC, essentially stated that where reim-
bursement for no-fault benefits is sought, the statute of
limitations is three years from the date the cause of
action accrues or, in other words, when all of the facts
necessary to that cause of action have occurred. 

The majority of the Fourth Department in Allstate
also chose to disregard the Third Department case of
Cardinell v. Allstate Insurance Company.24 The Fourth
Department stated that the Third Department in Car-
dinell erroneously relied on a statutory recoupment case
in its decision. The Third Department in Cardinell held
an insurer’s subrogation claim arising out of APIP pay-
ments accrues on the date of first payment. The Third
Department also relied heavily on the Court of Appeals
decision in MVAIC.

The dissenting opinion of the Fourth Department in
Allstate adhered to the reasoning of MVAIC, Aetna and
Cardinell and agreed with the lower courts ruling that
Allstate’s action was timely commenced. The dissent
based its opinion on the general principal that “a cause

of action accrues, for the purpose of measuring the peri-
od of limitations, when all of the facts necessary to the
cause of action have occurred so that the party would
be entitled to obtain relief in court.”25 This definition of
accrual, the dissent points out, is not simply limited to
statutory recoupment cases, but to all cases. 

The dissent at the Fourth Department provided an
excellent description of the paradox which APIP insur-
ers must face. If Allstate’s right of subrogation is
dependent on an APIP payment, how can its statute of
limitations begin to run before any such payment is
ever made? The majority’s proposal that Allstate should
have commenced a preemptive subrogation action
would be “a waste of judicial resources”26 according to
the minority, not to mention a logistical nightmare for
insurers all over the state. 

The Court of Appeals Decision
Allstate appealed as of right to the Court of

Appeals. In a unanimous decision, the Court of Appeals
affirmed the Fourth Department’s holding stating that
the statute of limitations began to run on the date of
accident and not the date of first payment.27 Within its
opinion, the Court carefully distinguished Allstate’s set
of facts from those of MVAIC and Aetna’s. What Allstate
was ultimately decided on was whether or not the APIP
subrogation right asserted by Allstate was a “creature of
statute.”28 If it was, MVAIC and Aetna would apply and
the statute of limitations would begin at first payment.
The Court stated however that the Allstate case was dif-
ferent from MVAIC and Aetna because it involved a
“traditional equitable subrogation, not a liability created
by statute.”29

In its brief and at oral argument, Allstate based a
large part of its reasoning on the fact that APIP benefits
were created solely through New York State Insurance
Regulations. Allstate referred specifically to the addi-
tional personal injury protection endorsement which is
set forth at 11 N.Y.C.R.R. § 65-1.3. This endorsement
contains mandatory language to be included in any
automobile insurance policy issued in the State of New
York. 

Allstate further argued that as a result of these
insurance regulations, a subrogation right had been cre-
ated which previously did not exist in common law
which allows the insurance carrier which pays out APIP
benefits to be subrogated to its insured and to obtain
reimbursement from the tortfeasor responsible for the
loss. Just as in the Court of Appeals cases of MVAIC and
Aetna, the liability and this particular right of subroga-
tion only existed because of the No-Fault Law and this
is an obligation created by statute and is therefore gov-
erned by CPLR 214(2) for APIP benefits. Despite the
fact that Allstate’s subrogation right in Walker v. Stein
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would have been interesting indeed had State Farm, the
tortfeasor carrier in Allstate, agreed to settle with All-
state for a hypothetical or potential APIP subrogation
claim. How likely would it be for that to occur? Not
very. No insurance carrier is going to settle a claim
which may, in fact, never materialize. Yet, that is what
the Court of Appeals seems to suggest Allstate and,
presumably, any APIP carrier do. The Court also
appeared not to realize that an APIP reimbursement
claim is against the tortfeasor and not the APIP insured.
It is not a lien on the APIP insured/plaintiff’s recovery.

Therefore, an APIP carrier faced with an uncooper-
ative plaintiff’s attorney and tortfeasor carrier will not
be in a position to insist on anything. If its cause of
action is still alive, it can commence its own action as
Allstate did in Allstate v. Stein. Naturally, if no payment
has been made and the hoofs of the statute of limita-
tions are close enough to be heard, there is little the
APIP carrier can do in light of Allstate v. Stein.

With its decision in Allstate, the Court of Appeals
has greatly impacted the area of APIP subrogation,
leaving insurers with more questions than answers. The
most obvious question insurers will have is: What is the
value of a right of recovery if it expires before payment
is even made? What could Allstate and other APIP
insurers have done to guarantee reimbursement? The
Court in Allstate, while referring to the Fourth Depart-
ment opinion, stated that Allstate “failed to insist on
the resolution of its subrogation claim against the tort-
feasor for APIP payments as part of a global settlement
of the personal injury claims.”32 This could appear to
give APIP insurers the option of commencing an action
within three years from the date of accident and before
an APIP payment is ever made. An action such as this
could perhaps take the form of a declaratory matter
and request that a court determine that the APIP insur-
er does, in fact, have a right for reimbursement. Of
course, such an action would face arguments that it was
not ripe or that there was no judiciable controversy. In a
hypothetical scenario where PIP payments were at
$45,000 and a three-year statute of limitation is winding
down, it would be wise and essential for the APIP
insurer to commence an action for APIP recovery. If any
attorney objected regarding the ripeness of such a
claim, the APIP insurer now has Allstate to fall back on.
Commencing an action, even before any APIP payment
is made, is one way of “insisting on the resolution of its
subrogation claim.”33 How else is an APIP insurer
going to obtain reimbursement?

From a policy standpoint, APIP coverage as a
whole will need to be re-evaluated by its providers.
APIP coverage, which has always been seen as recover-
able by the insurers, will now be regarded as somewhat
of a gamble. This could ultimately raise premium rates

was created by regulation, the Court of Appeals still
refused to acknowledge that it was statutorily derived,
instead referring to it in terms of basic common law
subrogation. APIP has no basis in any statute and is
only referred to in an Insurance Department Regula-
tion. 

The Court’s reasoning was that the Insurance Regu-
lation does not create a new right which did not exist at
common law, but instead merely prescribes the form of
a clause that declares Allstate’s pre-existing right. The
Court stated that even if there was no applicable regula-
tion or clause in an insurance policy the right of subro-
gation would still exist. The doctrine of subrogation has
been around for years and was not, in the words of the
Court, “a recent invention of the Insurance Depart-
ment.”30

According to the Court, the situation Allstate was
faced with was one of the risks inherent with subroga-
tion. Subrogees are limited to only what rights the sub-
rogors possess. If the subrogee’s claim is defeated by a
subrogor’s action or inaction, as was the case with All-
state, the Court of Appeals states that it is just one of
the risks it signed up for. 

The Court also supported the Fourth Department’s
holding that Allstate should have somehow “insisted”
on the resolution of its claim during the underlying per-
sonal injury settlement.31 The Court did not explain,
however, how an APIP insurer is supposed to insist on
a settlement when technically it is not even a party to
the underlying lawsuit. The Court ignored the fact that
Allstate was not even required to be at the settlement
table in the lower court and was only there as a cour-
tesy. 

Impact of Allstate v. Stein
The Court of Appeals decision in Allstate v. Stein

prejudices all insurance carriers in their ability to obtain
reimbursement for any APIP benefits paid. Clearly, the
Court of Appeals recognized Allstate’s reimbursement
right. It did not deny its existence. However, according
to the Court in Walker v. Stein, Allstate should have
somehow attempted to obtain reimbursement for
monies it had not yet paid out from the tortfeasor in the
underlying bodily injury action. The Court did not
explain how Allstate was to do this. It goes without say-
ing that it would have been problematic for Allstate to
attempt to obtain reimbursement from the tortfeasor
and his or her insurance carrier for amounts which had
not been expended in the form of APIP benefits while
Allstate had a ripe APIP claim. How does a carrier fac-
ing an approaching statute of limitations, which had
not yet made an APIP payment when it was obvious it
would occur, “insist on a settlement of its case?” It



and make APIP coverage more expensive. The Allstate
decision should also force insurance companies to peti-
tion for a change in the law. Lobbying the Superinten-
dent of Insurance for a change in the regulations or the
New York State Legislature for an amendment to the
CPLR could help solve this problem and curtail the
commencement of potentially hundreds of declaratory
actions by APIP insurers.

What alternatives are used and how insurance com-
panies confront this problem remains to be seen. What
is certain is that as a result of the Allstate decision, APIP
insurers need to be alert and vigilant.

Lawyers, both plaintiff and defense, also need to be
extremely cautious when handling any case where
APIP benefits are an issue.

From the plaintiff’s perspective, an attorney must
be careful when settling the case to resolve any out-
standing APIP issues. This is because an execution by
the plaintiff of a general release in favor of the tortfea-
sor will extinguish any subrogation right which the
APIP carrier may have against the tortfeasor. The regu-
lation also requires an APIP recipient to protect the
APIP carrier’s subrogation rights. A plaintiff/APIP
recipient who does not do so could find themselves a
defendant in a subsequent lawsuit by the APIP carrier.
Counsel for the plaintiff may also end up a named
defendant as well. 

For example, if plaintiff’s counsel knows that his
client has been receiving APIP benefits and is aware
that the statute of limitation remains alive for the
recoupment of APIP benefits by the APIP carrier, and if
a case is settled without taking into consideration a res-
olution of the APIP issue, the APIP carrier may com-
mence an action against both its insured and plaintiff’s
counsel. This is because the general release given to the
tortfeasor prevents the APIP carrier from commencing
its own action against the tortfeasor. 

Plaintiff’s counsel should also be very careful in
resolving a case particularly when, as often happens,
plaintiff’s counsel takes responsibility for satisfying any
“liens” or rights of reimbursement. While APIP certain-
ly does not create a lien, it is a reimbursement right. A
plaintiff’s attorney which promises the tortfeasor, either
in writing or on the record, to “take care of” a reim-
bursement right could potentially be held responsible
for the APIP carrier’s claim.

On the defense side, an attorney representing an
insured defendant also must be very careful. Since the
defense attorney’s client is the insured and not the tort-
feasor carrier, a defense attorney must keep in mind
that any potential APIP claim would be against his or
her client. If the tortfeasor carrier is paying its entire

insurance policy to the injured party, then potentially
the tortfeasor himself or herself would be personally
responsible for any eventual APIP claim made by the
APIP carrier. Defense counsel should make every effort,
therefore, to resolve both a viable APIP claim when the
underlying claim between the injured plaintiff and the
tortfeasor is being negotiated. 

In situations where the tortfeasor carrier is not pay-
ing its entire policy to the injured party, a defense attor-
ney is not going to make a good impression on an
insurance carrier client if he or she has to contact that
carrier to advise that the APIP carrier has now started a
lawsuit for APIP benefits in a case which the carrier
thought was long resolved.

Conclusion
In conclusion, APIP benefits are a complicating fac-

tor in every personal injury lawsuit. From the insurance
carrier’s perspective, APIP benefits provide a limited
right of recovery vis-à-vis a tortfeasor. However, given
the fact that the statute of limitations starts to run from
the date of the underlying accident as opposed to first
payment, such a right of recovery can, unfortunately,
from the carrier’s perspective, end before it has even
begun. APIP insurance carriers need to be very proac-
tive in resolving any APIP claim. A word to the wise
would be to make an APIP issue known early and often
in any underlying personal injury lawsuit. An APIP car-
rier should participate in any settlement discussions
and advise the court of the existence of an APIP claim
or potential APIP claim. 

For the attorney, plaintiff’s counsels must be very
careful in resolving a case to make sure that he or she
does not end up a defendant in a subsequent lawsuit
with the APIP carrier. The defense attorney too must
remember that his or her client is the insured and that a
resolution of any bodily injury case against the client
must also include a resolution of any APIP claim since
such a claim would also be against the insured and if
there is limited insurance coverage, the insured would
be personally responsible in such a situation.

The key to navigating this minefield is vigilance. If
one is aware of one’s right and responsibilities in an
APIP situation, the potential pitfalls can usually be
avoided. 
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Difficulties in “Laying to Rest” Wrongful
Death Actions
By James P. Connors and Warren A. Herland

Each year in New York State literally thousands of
actions are commenced and claims filed arising out of
the death of an individual allegedly due to the negli-
gent or intentional acts of others. Because of the almost
routine nature with which such matters are litigated,
one would think that the final resolution and formal
court approval of such matters would also be routine.
Unfortunately, this is not the case.

There is some uncertainty under New York law
with regard to whether court approval is necessary in
respect of the settlement of a wrongful death claim
where the administrator, executor or other representa-
tive has simply been issued general or unlimited letters
of administration.

The starting point then for any analysis of this
problem as it relates to any particular case is to review
the letters of administration, and the court decree upon
which such were issued, to determine in the first
instance whether such letters are restrictive and require
by their terms the approval of any wrongful death set-
tlement before it can be finalized.1 If such is the case,
court approval must obviously be obtained in order to
complete the settlement. Conversely, if the letters affir-
matively give the administrator, executor or other rep-
resentative authority to settle wrongful death actions,
without court approval, presumably, such approval
would not be required.

The more difficult question is whether court
approval must first be obtained where the administra-
tor, executor or other representative is simply issued
general or unrestricted letters of administration. In such
case, the administrator, executor or other representative
would, as a general proposition, be afforded all the
powers afforded to fiduciaries under N.Y. EPTL 11-1.1.
N.Y. EPTL 11-1.1(b)(13) states, in relevant part, as fol-
lows (emphasis added):

(b) In the absence of contrary or limit-
ing provisions in the court order or
decree appointing a fiduciary, or in
a subsequent order or decree, or in
the will, deed or other instrument,
every fiduciary is authorized

* * *

(13) To contest, compromise or oth-
erwise settle any claim in favor of the

estate, trust or fiduciary or in favor
of third persons and against the
estate, trust or fiduciary.

This broad authority would seem then to confer
authority on the administrator or executor to compro-
mise a wrongful death claim without court approval.
However, on the other hand, N.Y. EPTL 5-4.6(a) and (b),
which specifically applies to the settlement of a wrong-
ful death claim, appears to require that approval be
obtained. It provides (emphasis supplied):

(a) Upon the application of an adminis-
trator appointed under 5-4.1 or a per-
sonal representative to the court in
which an action for wrongful act, neg-
lect or default causing the death of a
decedent is pending, the court may, after
inquiry into the merits of the action and
the amount of damages proposed as a
compromise:

(1) Approve in writing a compromise for
such amount as it shall determine to be ade-
quate and, except for good cause
shown, transfer the action to the surro-
gate’s court which issued the letters for
determination of the issues of allocation
and distribution of proceeds and relat-
ed matters; or 

(2) Disapprove the application

(b) The written approval by such court
of the compromise is conclusive evi-
dence of the adequacy of the compro-
mise in any proceeding in the surro-
gate’s court for the final settlement of
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vival action, which is an estate asset,
brought under EPTL 11-3.2 and 11-3.3.

Plaintiff refers to the claim which she
has agreed to settle as a "wrongful
death" claim and the pleadings confirm
that classification. The court has found
only one area wherein judicial approval of
settlement of wrongful death claims isun-
necessary, namely where all the persons for
whose benefit the action is brought (the
decedent's distributees) are adults and
where all such distributees execute general
releases of their claims (Matter of For-
tunoff, 167 Misc. 119; Matter of Finkel-
stein,1 Misc.2d 1067, affd 6 A.D.2d 1055.
In the instant case, decedentis survived
by a wife and three adult children.
There is no indication that these four
distributees have separately released
their claims so as to bring the case
within this limited exception.

The Court, in short, found that the authority typi-
cally conferred in unrestricted letters to settle any claim
in favor of the estate did not confer authority to settle,
without court approval, a wrongful death claim
because the latter claim was not a claim in favor of the
estate but a claim directly for the benefit of the distribu-
tees. This decision in Bell v. Jolly was never appealed
and the case itself has only been cited twice, in each
case favorably.6

It may be noted that, while Bell v. Jolly as stated is
apparently the only New York case to confront this
issue directly, there is at least language in several other
cases suggestive of the conclusion that court approval
of wrongful death settlements is required in all cases
(except where the distributees are all adults who have
released their respective claims and perhaps where the
letters otherwise affirmatively confer specific authority
to settle wrongful death claims.). In In re Seventh Judicial
District Asbestos Litigation,7 for example, such Court
notes generally that wrongful death claims are one of
the few types of civil lawsuits, in the State of New York,
that require court approval for resolution by settlement,
another being an action commenced on behalf of an
infant or a judicially adjudicated incapacitated person.
Similarly, in Pollicina v. Misericordia Hospital Medical
Center,8 the Court of Appeals states, at one point, that it
is the right and obligation of the trial court to evaluate
and resolve the fairness and reasonableness of a wrong-
ful death settlement.

On the other hand, there are numerous cases which
assume that a fiduciary, with unrestricted letters, can
settle a wrongful death claim, without specifically con-
sidering the possible conflict between N.Y. EPTL 11.-

the account of such administrator or
personal representative.

Under paragraph (a), the Surrogate’s Court would
have jurisdiction to approve a wrongful death settle-
ment in a situation where no action is pending. Specifi-
cally, N.Y. SCPA 1813 permits a fiduciary to apply for
authority to settle or compromise a claim either in favor
of or against an estate. However, apart from such statu-
tory provision, the case law also recognizes the right of
an administrator, executor or other representative to
apply to the Surrogate’s Court for approval of a wrong-
ful death settlement.2

There appears to be only one case in New York
which has directly confronted the issue of whether
court approval (either from the court in which a wrong-
ful death action is pending or the Surrogate’s Court) is
required to finally settle a wrongful death action where
the administrator has been issued general or unrestrict-
ed letters. In that case, Bell v. Jolly,3 the court, finding
the issue to be one of first impression, held that, with
one exception, all settlements of wrongful death claims,
whether by a representative with unrestricted authority
or not, must be court approved in order to be finalized.
The one exception, where court approval was not
required, was when all the wrongful death beneficiaries
or distributees were adults and each had executed a
general release of their respective claims.4

In its decision, the Court in Bell v. Jolly5 reasoned:

Plaintiff contends that, because she holds
unlimited and unrestricted letters, she is
empowered under EPTL 11-1.1 (b)(13) to
settle the action without having to comply
with EPTL 5-4.6 (a).

Although there is ample authority both
in case law and in legal commentary
supporting the general principle that a
fiduciary with unrestricted authority
may compromise, without court
approval, any claim brought either by
or against an estate (Matter of Essenberg,
120 Misc.2d 993; Matter of Rappaport, 102
Misc.2d 910; 9C Rohan, N.Y. Civ Prac ¶
11-1.1 [19]; 37 N Y Jur 2d, Death, § 550,
plaintiff does not address the distinction
between a wrongful death claim and a claim
by or against an estate. A wrongful death
claim, as defined in EPTL 5-4.1, exists for
the benefit of the distributees of the dece-
dent and is not a claim which belongs to
the decedent's estate (Central N.Y. Coach
Lines v. Syracuse Herald Co., 277 N.Y.
110). A wrongful death claim is sepa-
rate and distinct from the so-called sur-



1.1(b)(13) (unrestricted powers), on the one hand, and
N.Y. EPTL 5-4.6(a) and (b) (court approval of wrongful
death settlements), on the other.9

One might think some guidance could be gained
from analyzing an analogous situation, that being the
settlement of infants’ claims. There is no ambiguity or
question about the need for court approval of an
infant’s claim. CPLR 1207 makes it clear that such
approval is mandatory and details how to conclude
such a matter whether a formal action has been com-
menced or not.10

It would seem advisable, in light of the Court’s
decision in Bell v. Jolly,11 to insist that the representa-
tives, in settling any wrongful death claim, seek court
approval of such proposed settlements, where such rep-
resentatives have only general or unrestricted letters,
from the applicable court having jurisdiction thereof,
before considering such settlement binding. If such is
not done, it is possible that such settlement could be
held invalid, and set aside, were one or more of the
respective distributees to challenge the adequacy there-
of and were the reasoning of the Bell v. Jolly case, man-
dating court approval, then to be followed.

In that regard, it is in the interest of all such repre-
sentatives, in any event, to seek approval not only of
the total amount of any such settlement but the distri-
bution thereof. This would involve both the apportion-
ment of such settlement amount between the wrongful
death claim and the survival claim, if any, and the
apportionment of the settlement amount attributable to
the wrongful death claim among the decedent’s distrib-
utees.12 It would appear that the only situations in
which the defendants need not insist upon court
approval is where all of the decedent’s distributees are
adults who have all released their claims or where the
letters actually confer specific authority to settle wrong-
ful death claims. 

To make matters more complicated for counsel rep-
resenting defendants in such actions, it should be noted
that the defendants may not have standing as such to
seek court approval of any proposed settlement. Their
interests, among other things, are obviously adverse to

that of the decedent’s distributees. The only remedy
that may be available is refusal to agree to the settle-
ment absent such court approval.13 In Bell v. Jolly, the
defendants refused to complete the agreed upon settle-
ment unless the administratrix first obtained court
approval thereof. The administratrix moved for an
order compelling the defendants to comply with the
terms of the settlement. The Court denied such relief
because, as noted, it agreed court approval of the settle-
ment was mandatory and refused to force defendant’s
compliance without court approval of the underlying
settlement. 

Conclusion

Clearly, there exists uncertainty in New York State
regarding the manner in which wrongful death cases
should be formally concluded. The cleanest and most
certain way to resolve this uncertainty would be clarifi-
cation through legislative action. However, pending the
introduction of such legislation, counsel would be well
advised, where economically feasible, to obtain court
approval of wrongful death settlements where even the
slightest question exists as to the extent of authority
granted in the letters upon which the authority to com-
mence such actions is based. At the very least, counsel
and clients should be aware of this troublesome issue
and guide themselves accordingly.
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there is no justice of the supreme court available in a
county where the action or an action on the claim is
triable, such a motion may be made, or special pro-
ceeding may be commenced, in a county court and
the county judge shall act with the same power as a
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tional limits of the county court. Notice of the motion
or petition shall be given as directed by the court. An
order on such a motion shall have the effect of a
judgment. Such order, or the judgment in a special
proceeding, shall be entered without costs and shall
approve the fee for the infant’s, incompetent’s or
conservatee’s attorney, if any.
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Can I Close This File?
Partially Executed Stipulations of Discontinuance
By Julian D. Ehrlich

There comes a time in the life of every case when
the attorney informs the client that the matter has
resolved and legal action no longer need be a concern.
Ideally, this is a moment of certainty and finality for
attorney and client. Even if the terms of the resolution
were less than favorable, at least there should be a ben-
efit of getting on with life. However, nagging questions
may linger, rendering an apparent outcome in doubt in
cases involving partially executed stipulations of dis-
continuance. 

Where the plaintiff discontinues with prejudice
against one defendant but the remaining defendants
refuse to discontinue, competing statues come into
play. In such a case, the courts’ application of CPLR
3217[a](2) and the General Obligations Law can cloud
finality. 

CPLR 3217[a](2) provides that a claim may be dis-
continued without an order by filing a “stipulation
signed by attorney’s of record for all parties (emphasis
added).” 

GOL § 15-108 is entitled “Release or covenant not
to sue.” Section (b) of that statute precludes a claim for
contribution against a settling tortfeasor, while section
15-108(c) precludes a settling tortfeasor from seeking
contribution from a non-settling tortfeasor. 

In other words, pursuant to the GOL, cross claims
and third party claims for contribution are barred after
settlement.1

On its face any stipulation of discontinuance that
does not comply with the CPLR would appear ineffec-
tive. Thus, defendants who refused to sign these stipu-
lations could expect to pursue their cross claims. Simi-
larly, defendants who were beneficiaries of plaintiffs’

change of heart could expect to remain participants
actively defending their clients.

Since this scenario involves discontinuance without
payment or consideration, plaintiff has not settled in
the conventional sense and no release would be issued
customarily.

Accordingly, practitioners may be surprised to learn
that, while there is a dearth of cases on the topic,
notable decisions have applied GOL § 15-108 to bar
cross claims in such cases. (Those familiar with the
plethora of uncertainties generated by the GOL2 may be
more dismayed than surprised.)

For example, in Hanna v. Ford Motor Co.,3 the Sec-
ond Department held that a partially executed stipula-
tion signed only by plaintiff had the effect of a release
and thus barred cross claims against the defendant
named in the stipulation. 

Decided in 1998, Hanna attracted little attention and
has been cited infrequently. Nonetheless, Hanna may
yet necessitate change to the way practitioners
approach closing documents. Pursuant to the doctrine
of stare decisis, all trial courts are required to follow the
Second Department’s precedent in Hanna until the
Court of Appeals or another Department issues a con-
trary ruling.4

In that case, Mr. Hanna originally brought a prod-
ucts liability claim against Ford Motor Company, the
manufacturer of the vehicle in his accident, and negli-
gence claims against Lockwood Lumber Sales Corp.,
the owner of the loss site, and Yonkers General Hospi-
tal, where he was treated.5 However, plaintiff subse-
quently had a change of heart and discontinued against
Ford without any payment or consideration.6 The
remaining defendants did not discontinue their cross
claims and did not sign the stipulation.7

In dismissing the cross claims for contribution by
Lockwood and Yonkers General against Ford, the Court
stated “[n]otwithstanding the failure of the stipulation
to conform to CPLR 3217, it was intended to release
Ford from the action and constitutes a release within
the meaning of GOL § 15-108 (citations omitted).”8

What interest did the plaintiff have in cross claims
by the remaining defendants after he discontinued
against Ford? If the plaintiff had intended to release
Ford, couldn’t those two parties have settled for one
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In addition, while GOL § 15-108(a) and (b) speak of
“injured persons” and “tortfeasors,” the court in Demb-
itzer considered three cases applying CPRL 3217(a)(2)
outside the personal injury context. 

For example, Barclays Bank of New York N.A. v.
M&M Electronics Associates, Inc.14 involved settlement
with two of six named defendants in an action relating
to a default on a promissory note. In Barclays, the Third
Department found that a stipulation of discontinuance
was merely “technically defective because it is signed
only by counsel for plaintiff.” Moreover, that technicali-
ty was “of no moment for no prejudice accrued to the”
remaining defendants and thus the stipulation did not
affect the cross claims asserted by the defendants who
did not sign.15

Also, in Cohen Swados Wright Haninfin Bradford &
Brett, LLP v. Frank R. Bayger,16 which involved a dispute
over attorney’s fees, the Fourth Department, citing Bar-
clays, held that a stipulation of discontinuance not
signed by all parties violated CPLR 3217(a)(2) but was
“of no consequence because they have failed to show
that they were prejudiced thereby.” 

However, in C.W Brown v. HCE, Inc.,17 in 2004 the
First Department questioned the Barclay decision stat-
ing, “[w]e do not necessarily embrace the holding of
the Appellate Division, Third Department . . . because it
overlooks a substantive requirement of CPLR 3217(a)
and relegates its violation to a technical defect.” The
C.W. Brown holding then found prejudice to the defen-
dant who did not sign and held the partially executed
stipulation of discontinuance was properly rejected.18

Is the requirement that all parties sign a stipulation
a technicality or a substantive requirement? 

The reference in CPLR 3217(a)(2) to “all parties”
notwithstanding, stipulations of discontinuance not
signed by all parties have been held enforceable in the
context of third party actions. In Gonzalez v. United Par-
cel Service,19 the First Department held that neither a
plaintiff’s signature nor consent is required for a stipu-
lation discontinuing a third party action since “plaintiff
was neither a party nor interested in its subject matter.”

Also, stipulations of discontinuance without preju-
dice do not preclude reinstitution of suit, thus, not are

dollar? Indeed, pursuant to GOL § 15-303, the plaintiff
could have also issued a release without any considera-
tion.

The Court in Hanna also noted in dicta that “[i]n any
event, the respondents have not submitted sufficient
evidence of an alleged design defect in the van to
oppose Ford’s motion for summary judgment on the
merits.”9

Would the result be different if there was ample evi-
dence submitted to support the cross claims for contri-
bution? 

Would the result be different if the remaining
defendants had commenced a third party claim instead
of only relying on their cross claims?

The 2005 case of Dembitzer v. Broadwall Management
Corp.10 discussed the third-party claim question at
length. As in Hanna, the plaintiff in Dembitzer voluntari-
ly discontinued a products liability claim with prejudice
against one defendant without consideration.11 The
remaining defendants discontinued their cross claims
without prejudice but then started a third-party action
against the discontinued defendant.12

In Dembitzer, Civil Court Judge Engeron, citing
Hanna, dismissed the third party claims, bluntly stating,
“[a] discontinuance with prejudice acts as a release,
plain and simple.”13 Indeed, the court thereafter
referred to the stipulation as a release and described the
traditional practice of separate closing documents as
“belt and suspenders.” 

Do releases and stipulations of discontinuances
serve different purposes or is the established practice of
providing both a meaningless redundancy? 

In addition to finding a stipulation of discontinu-
ance and a release synonymous, Judge Engeron in Dem-
bitzer also found no difference between those docu-
ments and the “covenant not to sue.” Interestingly, the
“covenant not to sue” is referenced in the title of GOL §
15-108 and section (a), which deals with the set off, but
not in sections (b) and (c), which deal with contribution
claims.

Also remarkable is that the plaintiff in Dembitzer
opposed the motion for summary judgment by the dis-
continued defendant. However, the Dembitzer court
explicitly rejected “as a matter of philosophy” the very
plaintiffs’ intent that the Court in Hanna found impor-
tant.

Also noteworthy is that Judge Engeron parentheti-
cally found that pursuant to CPLR 3217(b), without
motion courts can simply order the remaining defen-
dants to discontinue with prejudice. 

“Do releases and stipulations of
discontinuances serve different purposes
or is the established practice of providing
both a meaningless redundancy?”



“within the ambit of GOL § 108” and have no effect on
cross claims.20

Regardless of plaintiffs’ arguably academic interest
in taking a position on a motion to dismiss cross claims,
as a practical matter any uncertainty of cross claims via-
bility will complicate plaintiff’s chance of potential set-
tlement with the remaining defendants. 

A related and compelling question that more direct-
ly involves plaintiffs is, if CPLR 3217(a)(2) is not going
to be strictly construed, can they reinstate claims dis-
continued with prejudice where one or more defen-
dants never signed the stipulation? 

Usually when a client asks his or her attorney
whether the case is over, the question can be directly
answered yes or no. But as the above discussion illus-
trates, when remaining defendants refuse to discontin-
ue cross claims, more elaborated explanation will be
necessary. Understanding the current state of the law
and the available arguments must guide parties assess-
ing risks and determining strategy. 
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The Jury Has Reached Its Verdict. What Now?
By Matthew Lenhard

even post verdict, absent a showing of substantial prej-
udice.3 The amount of the General Obligations Law §
15-108 offset shall then be determined at a hearing out-
side of the presence of the jury.

The parties should also move to amend their plead-
ings to include any other defenses or causes of action
that arose during the trial that must be specifically pled,
such as the failure to mitigate damages or the applica-
tion of collateral source rule.4

Interest Considerations
A jury verdict and judgment also raises several

issues with respect to the interest to which the plaintiff
may potentially be entitled. Three sources of interest are
most often discussed—interest from the date the cause
of action accrues until verdict, interest between the date
of the verdict and the filing of the judgment, and post-
judgment interest. These issues are addressed by CPLR
5001, 5002, and 5003 respectively. CPLR 5004 further
provides that unless otherwise specified by law, interest
shall be calculated at 9% per annum.

CPLR 5001(a) provides that interest from the date
the cause of action accrues until verdict is recoverable
only in breach of contract claims or actions affecting
real property. As such, no interest is awardable in per-
sonal injury actions until after a verdict is rendered.
CPLR 5002 provides for the accrual of interest on the
amount of the verdict until judgment is entered in all
actions. Interest awardable pursuant to CPLR 5001 and
5002 is included in the final judgment entered by the
clerk of the court. 

CPLR 5003 provides for the accrual of interest upon
the entry of judgment in all actions. However, when
more than one judgment is entered in a single action,
the date from which interest begins to run must be
determined. For example, bifurcated trials, with sepa-
rate trials on the issues of liability and damages, are
becoming more and more common in personal injury
actions and are in fact favored in the law unless the
plaintiff’s injuries and damages have an “important
bearing” on liability issues.5 In a bifurcated trial, there
are two separate trials and two separate judgments to
be entered. The question then becomes from which ver-
dict does interest begin to run—the liability verdict or
the damages verdict, which sometimes can be several
months or years later in time?

The Court of Appeals has held that except in rare
circumstances, interest is awardable from the date of

Few civil cases reach trial. Fewer still get to the
point of a jury verdict. For those that do, the battle is
not yet over. A number of issues must be addressed
before a judgment may properly be entered. It is the
intent of this article to discuss a number of the issues,
but surely not all, that must be resolved prior to enter-
ing a final judgment. Those issues include post-trial
motions, interest considerations, the application of the
collateral source rule, and the application of Article 50-B
of the CPLR.

Post-Trial Motions
Article 44 of the CPLR governs the motions that

may be made after a jury has rendered its verdict. Pur-
suant to CPLR 4404(a), either party may move to set
aside the jury’s verdict, request an order directing judg-
ment in favor of either party, or, in the alternative,
request that a new trial be held on any issue. Trial
courts may grant such relief when the jury’s verdict is
contrary to the weight of evidence in the matter, where
the jury members cannot agree on a verdict, or in the
interests of justice. In addition to an oral motion imme-
diately following the jury’s verdict, the CPLR provides
that any party may bring an additional motion in writ-
ing. However, only one such motion is permitted and
the motion must address all grounds for the relief
requested.1 In addition, CPLR 4405 provides a relatively
short time period for bringing such motions—15 days.
In light of the possible difficulties in obtaining trial tes-
timony transcripts, and the significance of such
motions, it is often advisable to request additional time
to bring such motions on the record immediately fol-
lowing the jury’s verdict. It is not uncommon for trial
courts to permit 30 to 60 days for motions that affect the
final judgment. 

In addition to motions to adjust the jury’s verdict, it
may be necessary to move post-verdict to amend a
party’s pleadings to conform to the proof offered at
trial. For example, if one defendant has settled with the
plaintiff during the pending trial, the non-settling
defendants should move to amend their answers to
include a defense pursuant to General Obligations Law
§ 15-108. Such a defense grants non-settling defendants
a reduction in the jury’s award in an amount equal to
the greater of the amount of the settlement reached, or
the percentage of liability assessed by the jury to the
settling defendant. To be entitled to the offset, the
defense must specifically be pled.2 Motions to amend a
party’s answer to include a General Obligations Law §
15-108 defense are to be freely granted post proof, and



the liability verdict, rather than from the assessment of
the plaintiff’s damages. The assessment of fault for any
delay between the liability and damages verdict is irrel-
evant to the determination of interest.6 By extension,
interest seemingly begins to run on any eventual dam-
ages award once partial summary judgment is entered
on liability. This places defendants in the unenviable
position of being charged interest on an unknown
amount to be determined at a later date by the trier of
fact. Thus, defendants should be aware that once liabili-
ty is entered against them, by verdict or summary judg-
ment, interest at 9% begins to run on any eventual
award. Certainly that is a consideration that must be
weighed before deciding to pursue any interlocutory
appeal which may delay resolution of the matter.

On a related topic, there recently has arisen some
disagreement among the departments of the Appellate
Division as to whether a determination of summary
judgment on liability in an automobile accident encom-
passes a determination that the plaintiff has suffered a
“serious injury” as defined by Insurance Law § 5102(d).
For example in Simone v. City of Niagara Falls7 the Court
held that a stipulation to liability does include a deter-
mination that the plaintiff has been seriously injured.
Contrast Simone with Zecca v. Riccardelli,8 holding that
the grant of summary judgment as to “liability” does
not resolve the serious injury question in favor of the
plaintiff. 

The Appellate Division, Fourth Department recent-
ly discussed the conflict among the departments.9 The
central issue is whether the serious injury threshold is
to be considered an element of liability or damages. The
Second and Third Departments do not include a finding
of serious injury in the liability determination, while the
First and Fourth Departments have held that a determi-
nation as to liability includes a determination that the
plaintiff has sustained a serious injury.10 The question
then becomes whether interest begins to run after a
determination of liability if there has been no finding of
“serious injury.” The Appellate Division, Fourth
Department seems to lean toward requiring a finding of
serious injury for interest to begin to run, stating,
“[r]egardless of whether serious injury is viewed as an
element of liability or an element of damages, the issue
of serious injury must be decided either by the court as
a matter of law or by the trier of fact before a defendant
will be held liable for a plaintiff’s non-economic loss.”11

Thus, the trier of fact would have to determine that the
plaintiff has sustained a serious injury before interest
would begin to run.12

When the jury verdict exceeds the insurance cover-
age available, the plaintiff should also investigate
whether interest in excess of the policy limits may be
collected from the tortfeasor’s insurance carrier. There
is no question that a defendant must be indemnified by

his or her insurance carrier in addition to the limits of
the defendant’s liability coverage for interest accruing
after the jury verdict until the policy limits are tendered
to the plaintiff on at least the policy limits.13 Thus,
insurance carriers are wise to tender their policy with-
out delay after a verdict, as their exposure is not limited
to the policy limits.

Plaintiff’s counsel also should be sure to review the
insurance contract language between the defendant and
its carrier when substantial interest considerations are
involved. While the regulations of the New York State
Superintendent of Insurance only require an insurance
carrier to provide coverage for interest on its policy lim-
its after a verdict, if carriers are not careful, the policy
may be interpreted as requiring payment of interest in
excess of the policy limits on the entire amount of the
judgment. Dingle v. Prudential Property & Cas. Ins. Co.14

In Dingle, the liability insurer agreed by contract to pay
interest on the entire amount of the verdict until the
tender of its policy limits. The Court of Appeals held
that while liability carriers must provide coverage with
terms at least as favorable as the terms required by the
Insurance Department regulations, they are free to pro-
vide coverage in excess of the minimum requirements.
Ambiguities in the language of the insurance contract
will, of course, be construed against the insurer. Where
the insurance policy undertakes to pay interest on the
entire amount of a judgment until tender of the policy,
the contract term will be enforced. 

Thus, plaintiffs should be sure to review the actual
language of the insurance policy itself to determine
whether coverage extends on its own terms to include
interest on the entire amount of the judgment after the
verdict until the policy’s tender, rather than just on the
policy limits. When the verdict exceeds the available
insurance coverage, and interest has begun to run long
before the jury’s verdict due to a grant of summary
judgment or for some other reason, the plaintiff may
recover a substantial sum from the liability carrier
above the policy limits if the liability policy contem-
plates such coverage. Plaintiffs should therefore require
disclosure of the complete insurance policy pursuant to
a demand made under CPLR 3101(f), and should not be
satisfied with mere disclosure of a policy number and
liability limits as is common practice.

The Collateral Source Rule
The collateral source rule (codified by CPLR 4545)

is designed to prevent double recovery by plaintiffs on
their economic losses. Specifically, CPLR 4545(c) pro-
vides that in personal injury actions in which a plaintiff
seeks to recover the costs of medical care, loss of earn-
ings, or other economic loss, past or future, the court
shall consider evidence that such economic loss was or
will be replaced from other sources with reasonable cer-
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plaintiff actually received no-fault benefits is irrelevant,
since the prohibition against the recovery of basic eco-
nomic loss from a tortfeasor is absolute. Basic economic
loss simply is not recoverable.21 Thus, unlike collateral
sources that reduce a jury’s verdict only if proven by
the defendant to have been received by the plaintiff, no-
fault benefits are automatically deducted from the
jury’s verdict. The defendant does not bear the burden
of proving at a hearing that no-fault benefits have been
received by the plaintiff in order to be entitled to a
reduction of the verdict.

Past medical expenses that are paid on behalf of the
plaintiff by Medicaid ordinarily would be considered a
collateral source that must be removed from the ver-
dict. However, to the extent the local County Depart-
ment of Social Services asserts a lien with respect to
payment of such benefits, such payments are not to be
considered a collateral source.22 Defendants also should
be aware that they may face exposure for the amount of
the Social Services benefits received by the plaintiff on
top of the verdict amount. If a defendant pays a settle-
ment to the plaintiff without addressing a Social Ser-
vices lien after having been provided with proper
notice, the defendant can be held directly responsible
by the Department of Social Services for the amount of
the lien, despite any payment made to the plaintiff.23

Similarly, while Workers’ Compensation benefits gener-
ally are considered a collateral source, to the extent that
the compensation carrier asserts a lien under the Work-
ers’ Compensation Law, such payments do not repre-
sent a collateral source, and the verdict should not be
reduced.24

Private health insurance also constitutes a collateral
source. To the extent past medical benefits have been
provided by a private health insurer, and past medical
expenses have been recovered by the plaintiff at trial,
the tortfeasor is entitled to a reduction of the award.
Likewise, if the defendant establishes that the plaintiff’s
private health insurance benefits are reasonably certain
to continue, the award of future medical expenses must
be reduced as well. The plaintiff is entitled to recover
the cost of two years of past premiums and all future
premiums that must be paid to maintain the level of
private health insurance benefits, however. 

Increasingly, private health insurers have been
seeking reimbursement from tortfeasors for medical
benefits paid on behalf of the injured plaintiff either
through purported liens or subrogation claims. From
the plaintiff’s perspective, it would seem that the exis-
tence of subrogation rights or liens does not necessarily
affect the application of the collateral source rule to ver-
dicts. Plaintiffs should have no fear that once a verdict
has been reduced by application of the collateral source
rule, the private health insurer could bring claim
against the plaintiff seeking to recover a portion of the

tainty. The plaintiff’s recovery will then be reduced by
the amount of such outside source to prevent dual
recovery. The existence of collateral sources must be
affirmatively pled by the defendant to gain the benefit
of the rule.15 As with claimed offsets pursuant to Gener-
al Obligations Law § 15-108, leave should freely be
granted for a defendant to amend its answer to include
a collateral source defense.16

The non-exclusive list of collateral sources that
reduce the jury’s verdict includes insurance (excluding
life insurance), Social Security benefits (excluding
Medicare), and Workers’ Compensation benefits. Upon
the requisite proof, the trial court shall reduce the
amount of any award by the amount of such collateral
sources. The award shall not be reduced, however, by
the expense of any premiums paid by the plaintiff in
the two years immediately prior to the accrual of the
plaintiff’s cause of action to obtain those benefits, or the
projected future cost to the plaintiff of maintaining the
collateral source benefits.

Defendants are advised to demand discovery as to
the plaintiff’s available collateral sources during the
ordinary course of pretrial discovery. CPLR 4545 is
merely an evidentiary rule and does not afford an
opportunity to renew discovery after the verdict. The
proper procedure is to request a hearing to determine
the plaintiff’s collateral source offsets after the verdict.
Requests for such hearings are timely if made before the
final judgment is entered.17 At the post-trial hearing, the
defendant will bear the burden of proof and must
establish that the plaintiff’s right to the collateral source
is “reasonably certain” to continue to be entitled to any
offset.18

Although the collateral sources identified in CPLR
4545(c) are a non-exclusive list, it is interesting to note
that no-fault benefits received by the plaintiff after a
motor vehicle accident are not a collateral source. Insur-
ance Law § 5104(a) states, “There should be no right of
recovery for non-economic loss, except in the case of
serious injury, or for basic economic loss.” Nonetheless,
elements of basic economic loss, while not recoverable,
may be pled and proven to the extent they are relevant
to the proof of non-economic loss.19 Thus, although
plaintiffs have the option of proving basic economic
loss, and a jury may award elements of basic economic
loss, plaintiffs have no right of recovery for the first
$50,000 in lost wages, medical expenses, and household
expenses.

If the plaintiff chooses to plead and prove basic eco-
nomic loss, and the jury chooses to make such an
award, the trial court must reduce the jury award by
the portion of recovery intended to represent basic eco-
nomic loss as defined by Insurance Law § 5102(a) with-
out resort to a collateral source hearing.20 Whether the



remaining verdict amount. Such an attempt by the
health insurer would be barred by the anti-subrogation
rule which prohibits an insurer from subrogating
against its own insured.25

The private health insurer only has a lien against
the plaintiff’s recovery if by explicit agreement or by
operation of law.26 Private health insurers’ rights typi-
cally are only enforceable to the extent the plaintiff’s
settlement/verdict specifically identifies the recovery of
past medical expenses and are timely raised.27

More typically, private health insurers assert rights
that are subrogated to those of their insureds, rather
than liens. Inasmuch as the plaintiff cannot recover for
past medical benefits that have been paid on its behalf
by application of the collateral source rule, the private
health insurer, standing in the shoes of the insured, may
not recover such benefits after a verdict either.28 There-
fore, while not prejudicing the rights of plaintiffs, the
collateral source rule greatly hinders private health
insurers’ attempts to assert their subrogation rights.
Recent developments suggest, however, a trend toward
the protection of private health insurers’ equitable sub-
rogation rights, despite the application of the collateral
source rule.29 Of course, the collateral source rule only
applies to verdicts and has no application to settle-
ments.30 Thus, the collateral source rule does not pre-
vent the private health insurer from attempting to inter-
vene before trial or assert a lien against a settlement.

If the private health insurer asserts an independent
claim or intervenes in the plaintiff’s action before the
verdict, those claims will have to be addressed. Defen-
dants must ensure those claims are resolved prior to
settlement for fear that a release accepted from the
plaintiff with notice that such claims exist would be
ineffective to extinguish them.31 The rights of private
health insurers currently are in great dispute, and plain-
tiffs and defendants would be wise to address the
issues before resolving any case by settlement or satis-
faction of a judgment.

Future earnings may also be offset by future Social
Security benefits. CPLR 4545(c) excludes only benefits
under title XVIII of the Social Security Act (Medicare) as
a collateral source. All other Social Security benefits,
including survivor and disability benefits, therefore
have been ruled by implication to be subject to the col-
lateral source rule as reasonably certain to continue.32

The defendant is entitled to a reduction for Social Secu-
rity disability benefits (past and future) if able to estab-
lish those benefits are reasonably certain to continue.33

Post verdict, the defendant then has the incentive of
proving that the plaintiff is so severely injured that his
benefits will not be reduced in the future. Social Securi-
ty benefits also increase with inflation. Therefore, an

argument also should be made that the offset occa-
sioned by the collateral source rule should take into
account a reasonable rate of inflation. All possible col-
lateral sources available to the plaintiff, past or future,
should be investigated as part of the pretrial discovery
process such that the appropriate reductions may be
sought post verdict.

Article 50-B of the CPLR
For awards of non-economic losses in excess of

$250,000, Article 50-B of the CPLR imposes a structure
defined by statute on awards of future damages. The
structure imposed mirrors that had been applied to
awards for medical malpractice contained in Article 50-
A of the CPLR. Like the collateral source rule, Article
50-B of the CPLR applies only to judgments, and not
settlements. Therefore, settlements reached after ver-
dict, but before judgment is entered, are exempt from
the stringent requirements of Article 50-B. In addition,
the payments received by plaintiff in satisfaction of a
judgment subject to Article 50-B end upon the death of
the plaintiff. As such, there are significant advantages to
reaching a structured settlement with the defendant to
avoid the application of Article 50-B if possible. For that
reason, post-verdict settlements to avoid the application
of Article 50-B are quite common.

The legislative purpose of Article 50-B is to “main-
tain the moderate cost of liability insurance premiums,
while assuring adequate compensation for tort victims
throughout the entire period of their loss.”34 The statu-
tory scheme permits liability insurers to compensate
tort victims for future damages through the purchase of
an annuity, rather than paying the plaintiff the present
value of future damages in a lump sum, as was the
prior practice. As the intent of the statute is to lower lia-
bility insurance premiums, Article 50-B should never be
employed in a manner so as to increase the liability
owed by the tortfeasor.35

The methodology for reducing a verdict for future
damages to a final judgment under Article 50-B can be
reduced to a number of simple mathematical calcula-
tions. As will be discussed below, the only variable that
can be disputed by the parties is the discount rate to be
applied when calculating the cost of the annuity to be
purchased to satisfy the award for the plaintiff’s future
damages. If the parties are unable to stipulate to the
Article 50-B computations, it may be necessary to hold
a post-trial hearing for final resolution. Typically, the
testimony of competing economists would be offered at
that hearing.

The following steps, completed in order, will result
in an accurate calculation of future damages under Arti-
cle 50-B:
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which would continue to increase at the rate
of 4% until year 15.

Step 5. Compute the present value for each schedule
of future damages. The present value of each
schedule of future damages is then calculat-
ed by applying a discount rate to the pay-
ment schedule, and determining the price of
an annuity that could be purchased to pro-
vide the payments called for in the schedule
prepared as part of Step 4. CPLR 5401(e) pro-
vides that the present value of the future
damages award shall be determined in
accordance with “generally accepted actuari-
al practices.” There is little guidance as to
what discount rate is to be applied to deter-
mine the present value of the schedules of
damages. As will be discussed below, this is
really the only area for potential disagree-
ment between the parties.

Step 6. Calculate plaintiff’s counsel’s fees. Plaintiff’s
counsel’s fees are then calculated by apply-
ing the contingent fee percentage to past
damages (net of litigation expenses) plus the
$250,000 lump sum payment of future dam-
ages previously removed. The contingent fee
percentage is also applied to the present
value of the annuity calculated in Step 5 to
complete the counsel fee calculation.

Step 7. Deduct plaintiff’s counsel’s fees. The attor-
ney’s fees for future damages calculated in
Step 6 are then subtracted proportionately
from the present value of each schedule of
future damages calculated in Step 5. The
present value of the remainder of the plain-
tiff’s future damages is then used to pur-
chase an annuity that will provide annual
payments to the plaintiff over the terms of
the jury’s award, with the 4% growth factor.
With the deduction of attorney’s fees, it is
clear that the schedule of payments calculat-
ed in Step 4 will never actually be received
by the plaintiff. Rather, a lesser annuity must
be purchased with the remainder of the pres-
ent value of the plaintiff’s future award once
it is reduced by attorney’s fees.

Step 8. Enter the judgment. The judgment now can
be entered. It consists of the award of past
damages, the $250,000 lump sum future
damages, the award of attorney’s fees, and
the award of the present value of the annuity
contract purchased that will actually make
payments to the plaintiff.

Step 1. Separate out all lump sum payments. All
past damages and $250,000 of future dam-
ages will be paid to the plaintiff up front in a
lump sum. As such, separate all past dam-
ages and $250,000 of future damages from
the remaining future damages.

Step 2. Reduce each item of future damages propor-
tionately to compensate for the $250,000
lump sum payment. Each category of future
damages awarded, whether it be future pain
and suffering, future lost wages, or future
medical expenses, must be reduced propor-
tionately to compensate for the $250,000 paid
to the plaintiff in a lump sum. For example,
if future pain and suffering comprised 60
percent of the total of future damages award-
ed to the plaintiff, future pain and suffering
must be reduced by 60 percent of the
$250,000 lump sum payment, or $150,000.

Step 3. Divide each category of future damages by
the number of years for which the jury made
its award. To determine the amount of the
annual annuity payment due the plaintiff for
each category of damages, the next step is to
divide the adjusted future damages awards
by the number of years the jury intended its
award to compensate the plaintiff. For future
pain and suffering, Article 50-B limits the
time period over which the award may be
paid to the lesser of the jury’s award, or ten
years.36 For all other categories of future
damages the time period determined by the
jury is used. In other words, if the plaintiff
was awarded $450,000 in lost wages by the
jury (after having been reduced by its pro-
portionate share of the lump sum payment),
which was intended to compensate the
plaintiff for a 15-year work life expectancy,
the first annual payment would be calculated
by dividing $450,000 by 15 years, resulting in
the sum of $30,000. 

Step 4. Prepare a schedule of future payments which
increases at a rate of 4% each year. For each
category of damages, prepare a schedule of
future payments using the annual payment
calculated in Step 3 where each subsequent
year’s payment is 4% greater than the year
before. The schedule shall include a payment
for each year awarded by the jury for each
category, except, again, for future pain and
suffering, which is limited to a period not to
exceed ten years. In the prior example for
future lost wages, the second year of the
schedule would have a payment of $31,200,



As previously indicated, the only variable in these
many equations is the discount rate to be applied when
determining the present value of the annuity schedules.
The higher the discount rate, the lower the present
value of the plaintiff’s award. Consequently, the higher
the discount rate, the lower the award of attorney’s
fees. By failing to define the discount rate in the statute,
the Legislature provided for a flexible approach for
determining the present value of the plaintiff’s dam-
ages.37

While the parties and their attorneys are certain to
fight over the proper discount rate to be used—whether
the Treasury Bill/Bond rate is to be applied, the annuity
rate for annuities purchased on the open market, or
some other method, a practical approach was taken by
the Supreme Court in Kings County in Molinari v. City
of New York.38 In that case, the court held that the statute
implicitly recognized that the most favorable rate avail-
able in the annuity market should be used. Thus, the
plaintiff was directed to obtain several quotes from var-
ious insurance or structured settlement companies and
provide the quotes to the defendants. Noting the defen-
dants’ incentive to “comparison shop,” the defendants
were given one week to obtain a lower quote, or adopt
the plaintiff’s quote. Certainly such an approach would
seem to be in line with the flexible design of the statuto-
ry scheme.

Only after post trial motions have been decided,
pre-judgment interest has been calculated, offsets for
settlements and collateral sources have been applied,
and Article 50-B has been applied (if necessary), is the
judgment properly entered after verdict. It is important
not to be too high on your victory, or too depressed
over your loss, to ignore the details of the post-verdict
issues that must be addressed. Certainly, the failure to
ensure necessary offsets are made, or small adjustments
in the discount rates applied, can impact greatly on the
judgment that ultimately is filed.
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Removal of Personal Injury Actions to Federal District
Court: An Update Following the 2003 Amendments to
Section 3017(c) of the CPLR
By Robert A. Barrer

5. Determine, in the case of an action that was not
recently commenced (e.g., your client was
named as a third-party defendant), whether
more than one year has elapsed since the action
was commenced. If more than one year has
elapsed, the action is not removable.

6. Determine, in the case of a pleading without an
ad damnum showing that the jurisdictional
amount has been satisfied, whether the injury to
the plaintiff is “worth” more than the jurisdic-
tional amount. This can be accomplished by
service of a demand pursuant to CPLR 3017(c)
and/or with direct inquiries to the plaintiff’s
attorney requesting medical records, photo-
graphs or a bill of particulars or interrogatory
answers describing the nature of the injuries.
The plaintiff’s attorney should be informed
immediately that you want to remove the action
and are seeking information from which you can
meet your obligations under both 28 U.S.C. §
1441 and Fed. R. Civ. P. 11. Follow up on your
inquiries so that there can be no question raised
later whether you acted diligently.

7. Once the determination has been made to
remove, prepare a notice of removal that com-
plies with 28 U.S.C. § 1446(a) and file the notice
(with copies of all state court papers attached)
with the Clerk of the Federal District Court. You
will need a filing fee together with a Civil Cover
Sheet. Check with the Clerk of the Federal Dis-
trict Court for electronic filing requirements. A
copy of the Notice of Removal must be served
on the plaintiff or the plaintiff’s attorney as well
as all other parties or their counsel.

8. Following removal, file a notice with the State
Court (both County Clerk and Supreme Court
Clerk) showing that removal has occurred there-
by divesting the State Court of Jurisdiction and
file proof of service with the Federal District
Court Clerk.

For the practitioner interested in properly and time-
ly removing a personal injury action from a New York
State Court to Federal District Court, there are several
issues that must be examined and certain steps that
must be followed. The following issues and steps
should be promptly examined upon receipt of the
pleading from your client. Failure to act promptly and
diligently can lead to a successful motion to remand the
action back to state court.

1. Determine the date when your client first
became aware that an action had been com-
menced against it, noting that it is entirely possi-
ble that this date will be prior to completion of
formal service. Because the time within which to
remove is very short (thirty days), consider the
commencement of the removal period from the
client’s first knowledge rather than relying upon
possibly incorrect calculations relating to the
proper completion of formal service of process.

2. Determine if there is complete diversity between
the plaintiff and all defendants. Remember, in-
state defendants cannot remove to Federal
Court. Further, consider whether there is a good
faith basis to argue that a New York defendant
has been “fraudulently joined” such that this
defendant’s citizenship can be ignored.

3. Determine whether the amount in controversy
exceeds the sum of $75,000, exclusive of interest
and costs. Remember, an action seeking exactly
$75,000 is not removable because the amount in
controversy must exceed the jurisdictional
amount in 28 U.S.C. § 1332.

4. Determine, in the case of multiple defendants,
whether all defendants consent to the removal to
Federal Court. Once the determination is made,
secure formal written consents to the removal
and arrange for their filing with the Clerk of the
Court either at the time of the filing of the Notice
of Removal or shortly thereafter. One recalcitrant
defendant can stand in the way of removal.



Structured Settlement Factoring Transactions:
New Laws Protect Clients Who Sell Their
Structured Settlement Benefits
By Matthew Garretson

To the extent that structured settlements1 provide
needed financial protection to seriously injured tort vic-
tims, they generally have enjoyed strong support from
the plaintiff’s bar, judges, mediators and casualty insur-
ance companies. However, unregulated factoring
threatened to undermine this legacy. 

Now, attorneys and injured clients have some
direction from the Internal Revenue Service regarding
how structured settlement benefits from a prior settle-
ment can be “sold” (a.k.a. Structured Settlement Factor-
ing Transaction).2 As of January 23, 2002, the Internal
Revenue Code contains a new section addressing
“Structured Settlement Factoring Transactions.” I.R.C.
Section 5891, enacted as part of the Victims of Terror-
ism Tax Relief Act of 2001, represents a meeting of the
minds between the National Structured Settlement
Trade Association (representing those who put struc-
tured settlements in place) and the National Associa-
tion of Settlement Purchasers (representing those who
take structured settlements apart). The compromise
reached by these two associations came after years of
heated debate in our nation’s capital (and virtually
every state’s capital) following the dramatic growth in
the “factoring” transaction.3 Currently, thirty-five states
have enacted structured settlement protection statutes
that serve as a necessary companion to this new Feder-
al law.4

Indeed, many plaintiff attorneys receive calls from
former clients inquiring about “selling” their structured
settlement. Lawyers should understand the new federal
law as well as the companion law in their respective
states. Such knowledge will benefit inquiring clients as
well as help protect attorneys from post-settlement pro-
fessional liability claims. This article sheds light on the
rationale, tenets and interplay between the growing
body of federal and state law related to structured set-
tlements.

A Glimpse of the Past
To appreciate why addressing the issue requires a

federal tax and the ongoing involvement of the over-
crowded state courts, a quick overview of the related
history should be helpful.

Historically, settlements and judgments have been
paid in one lump sum. The concept of the structured

settlement is a rather recent phenomenon. M & P Stores,
Inc. v. Taylor5 is the 1958 case that is commonly identi-
fied as establishing the precedent for compensating
plaintiffs for damages with a future stream of pay-
ments. In that case, the jury awarded periodic payments
instead of a single lump sum. It was not until the 1960s,
however, that the concept enjoyed a more auspicious
debut when substantial claims were filed on behalf of
birth defect victims of the drug Thalidomide. The drug
company, Richardson Merrill, which did not have insur-
ance for the claims, settled cases by agreeing to make a
stream of lifetime payments to the victims rather than
one up-front lump sum. Merrill secured its obligation to
make these future payments with annuities.6

The concept did not experience widespread use,
however, until the Internal Revenue Service issued a
series of revenue rulings in the 1970s.7 These rulings
established that a personal injury claimant could
receive a future stream of payments and enjoy the same
tax-exempt status afforded lump sum settlements of
personal injury claims under Section 104(a)(2) of the
Internal Revenue Code, provided certain criteria were
met.8 The Periodic Payment Act of 1982 provided statu-
tory certainty to these administrative rulings. Then, in
an Act signed by the President in August of 1996, which
codified the “Origin of the Claim Test,” Congress made
clear its intent to continue to afford this favorable tax
treatment to all claimants whose claim (other than
punitive) has its origin in a physical injury, including
awards for any derivative claimants (e.g., spousal loss
of consortium, survivors in a wrongful death action).9

Congress’s purposes were not solely altruistic. Con-
gress sought to keep injured persons from dissipating
settlements and thereby being left without any means
of support other than the taxpayer-financed social safe-
ty net.10 When settlements are dissipated, the responsi-
bility to care for many disabled people falls on the state
Medicaid system and other public assistance pro-
grams.11 In addition to public policy concerns, Congress
sought to maintain the integrity of the “constructive
receipt”12 doctrine in the Internal Revenue Code. Con-
gress was concerned that the injured victims would not
have the ability to exercise such control over their struc-
tured payments, that they would be deemed to have
“constructively received” a lump sum recovery that
was then invested on his or her behalf. Such immediate
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One major factoring company, J.G.
Wentworth, stated in a 1997 Securities
and Exchange Commission filing that
during the first 9 months of 1997 alone,
it ran 56,000 television commercials.
Wentworth’s SEC filing states that it
runs a telemarketing call center with
200 telemarketing stations operating 24
hours a day, 6 days a week.

In that same nine-month time period, J.G. Went-
worth reported that it undertook 3,759 structured settle-
ment purchase transactions with a total undiscounted
maturity value of $163 million. The company reported
that it purchased these structured settlements for $74.4
million. Shortly thereafter, in October of 1999, U.S.
News & World Report ran an article chronicling the egre-
gious human costs associated with some of these
unregulated factoring transactions.16 In one case, a 20-
year-old structured settlement recipient who was
receiving monthly payments from a tort settlement
when she was a child was persuaded to sell her future
structure payments for approximately 36% of their dis-
counted present value. A short while thereafter, she was
persuaded to sell additional future payments for
approximately 15% of their discounted present value.17

Like all stories, however, this one has two sides.
The needs of injured people change over time due to
advancements in medical technology as well as unfore-
seen hardships. In this regard, it is important to consid-
er that the settlement annuity may only be part (albeit a
significant part) of a well-considered settlement portfo-
lio that provides future tax-free income as well as
growth, security, and liquidity. As stated above, cur-
rently, a structured settlement annuity cannot be altered
to change with the client’s needs. Also, since most
structured settlement annuity brokers are only licensed
to sell that single product, one can argue that subjectivi-
ty and overreaching by a few, coupled with the prod-
uct’s “never change” limitations, contributed to the
“demand” for factoring.

The Structure of “Unstructuring”
A reasonable question is why look to the federal tax

system instead of each state’s respective consumer pro-
tection laws to regulate factoring companies? The Joint
Tax Committee’s analysis of the factoring issue sheds
light on the rationale. The Joint Committee recognized
that consumer protection traditionally has been the ter-
ritory of the states. On the other hand, the Committee
noted, “the tax law already provides an incentive for
structured settlement arrangement, and if practices
have evolved that are inconsistent with its purpose,
addressing them should be viewed as proper.”18 Since
the factoring companies were thwarting the congres-
sional policy underlying structured settlement tax rules,

control would undermine the justification in our tax
code for fully tax-free future payments to the injured
victim. (H.R. Rep. No. 97-832, 97th Cong., 2d Sess.
(1982), 4; Sen. Rep. No. 97-646, 97th Cong., 2d Sess
(1982), 4.). As a result, the essential documents involved
with structuring a settlement included language that
prohibited the victim from being able to “accelerate,
defer, increase, or decrease” the structured settlement
payments (i.e., the indicia of control). These restrictions
placed injured persons in the position of needing to
decide whether or not to accept a structured settlement
before accepting the cash proceeds. Once they commit
to a structured payment plan, those payments become
forever fixed. 

Unregulated factoring companies found a way to
sidestep the anti-assignment restrictions in the struc-
tured settlement agreements. They typically would
have the injured payee present the structured settle-
ment company with a change of address to a post office
box in order to forward the payments to the factoring
company. This practice left the structured settlement
companies in the dark and appropriately fearing they
might become the target of later claims that they paid
the wrong party. If that were the case, structured settle-
ment underwriters (annuity issuers) worried that they
would be required to make the payments (again) as
originally required under the initial settlement agree-
ment.

Factoring companies finance the purchase of the
structured settlement payments through the use of
asset-backed securitizations. Such financing transac-
tions involve the transfer of assets, such as the future
income stream on a structured settlement, to a trust.
Thereafter, interests in those trusts (typically in the form
of a bond backed by the assets in the trust) are sold to
major banks and investment houses. The obvious
attractiveness of those bonds is the quality of that
paper—highly rated life insurance companies under-
write the structured settlement income streams backing
those bonds. What is somewhat ironical is that addi-
tional purchasers of this type of investment are proper-
ty and casualty as well as life insurance companies.

Supply and Demand
Despite these restrictions, the use of structured set-

tlements continues to grow. Industry figures indicate
that the amount of structured settlement annuity premi-
ums has risen 50% in recent years—from $4 billion in
1999 to $5 billion in 2000 to $6.15 billion in 2002.13 In the
absence of any regulation, this growth in the use of
structured settlements represented fertile ground for the
factoring companies. In a statement given on behalf on
the National Structured Settlement Trade Association,
Thomas Little14 shared the following statistics with the
House Committee on Ways and Means:15



the committee considered it appropriate to deal with
those concerns in the tax context.19

The basic requirements of I.R.C. Section 5891 are as
follows:

• A 40% excise tax is imposed on any person who
acquires structured settlement payment rights20

in a factoring transaction;

• The excise tax is inapplicable, however, if the
transfer is approved pursuant to a qualified
order21 issued under applicable state statute22 by
an applicable state court.23

• In determining whether to grant the qualified
order, the court will consider the “best interest”
of the structured settlement payee, taking into
account the welfare and support of the payee’s
dependents.

• Effective February 19, 2003, the IRS released tem-
porary regulations relating to the matter and
method in which a person (or entity) buying
structured settlement payment rights must report
and pay the nondeductible 40% excise tax.24

• I.R.C. Section 5891 imposes no other obligations
or tax consequences on the original parties to the
underlying settlement.25

• In general, Section 5891 applies to structured set-
tlement factoring transactions entered into on or
after February 22, 2002.26 A transition period
existed between February 22 and July 1, 2002 to
permit enactment of structured settlement protec-
tion legislation in the states that had not yet done
so.27

By and large, the legislation in the thirty-five states
that have adopted companion structured settlement
protection acts has the following tenet—the factoring
transaction is not effective and the structured settlement
annuity obligor and issuer is not required to pay a
transferee (purchasing company) without prior court
approval. The standard for court approval includes:

• The “best interest” of the structured settlement
payee, taking into account the welfare and sup-
port of the payee’s dependents;

• The structured settlement payee has received
independent professional advice;28 and,

• The transfer does not contravene any other appli-
cable statutes, agreements or court orders.29

Certain disclosures by the factoring company must
be made in advance and evidenced by the payee/sell-
er’s signature as well as notarization. The Ohio
statute,30 for example, requires the following:

• The amounts and due dates of the structured set-
tlement payments that would be transferred
under the factoring agreement;

• The aggregate amount of the payments trans-
ferred;

• The discounted present value of payments trans-
ferred as determined using the applicable federal
rate for valuing annuities;

• An itemized listing of all commissions, fees, costs
and expenses;

• The net amount payable to the payee (seller) after
deducting commissions, fees, costs and expenses;

• The quotient, expressed as a percentage, obtained
by dividing the net amount payable to the payee
by the present value of the payments being trans-
ferred;

• The amount of any penalty (or liquidated dam-
ages) payable by the payee (seller) in the event of
any breach of the transfer agreement by the
payee.

Going Forward—New Responsibilities for All
Parties Involved?

This new body of federal and state law should
greatly benefit injured persons and maintain the posi-
tive legacy of structured settlements—a legacy of help-
ing injured persons to protect their settlement proceeds
and thereby lessening the burden on the taxpayer-
financed social safety net. Factoring transactions now
have a much-needed system of checks and balances.
There still, however, is more work to be done. Product-
focused structured settlement brokers will need to
obtain additional financial planning skills and creden-
tials, recognizing that an injured client’s post-settlement
financial plan must address needs that change over
time.

Lawyers, too, must reevaluate their practice—espe-
cially the settlement documentation—in light of these
new laws. For instance, neither Section 5891 nor the
Joint Committee on Taxation’s Technical Explanation
shed light on how the integrity of the I.R.C.’s “construc-
tive receipt” doctrine will be maintained. Recall from
above that it was this doctrine which lead to the lan-
guage in structured settlement documentation that
structured payments “cannot be accelerated, deferred,
increased, or decreased by the recipient.” Practitioners
should consult with knowledgeable structured settle-
ment professionals before reusing sample forms and
agreement language from prior cases. In light of the
foregoing discussion, many lawyers should reconsider
their indifferent reliance on the defense for structured
settlement broker selection and related documentation. 
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2. The term “Structured Settlement Factoring Transaction” is
defined as a transfer of structured settlement payment rights
made for consideration by means of sale, assignment, pledge, or
other form of encumbrance or alienation for consideration.
I.R.C.  Section 5891, Structured Settlement Factoring Transac-
tions.

3. Both at the Federal and State level, the Structured Settlement
Protection Act received considerable debate. Thomas Little, the
former president of the National Structured Settlement Trade
Association and a managing partner at Little, Meyers, Garretson
& Associates, Ltd (LMGA)., provided key testimony to the
House Committee on Ways and Means, 106th Congress. Karen
Meyers, also a partner at LMGA, provided influential testimony
to the Ohio Legislature. Ms. Meyer also has provided expert tes-
timony in various courts for factoring transactions.

4. AZ, CA, CT, DE, FL, GA, ID, IL, IN, IA, KY, LA, ME, MD, MA,
MI, MN, MS, MO, NE, NJ, NY, NC, OH, OK, PA, RI, SC, SD,
TN, TX, UT, VA, WA, WV.

5. M & P Stores, Inc. v. Taylor, 326 P.2d 804 (1958). See also Richard
G. Halpern, Structured Settlements § 1.02 (1992) and Paul J.
Lesti et al., Structured Settlements § 1:2 (1986).

6. Daniel W. Hindert et al., Structured Settlements and Periodic
Payment Judgments § 1.02[4] (1986).

7. Rev. Rul. 77-230, 1977-2 C.B. 214; Rev. Rul. 79-220, 1979-2 C.B.
74; and Rev. Rul. 79-313, 1979-2 C.B. 75. See also Hindert et al.,
supra note 6, § 2.03 (further discussion of taxation of damages).

8. That is, structured settlement payments are received free from
Federal income taxation, provided certain criteria are met. The
basic requirement is that the claimant has no control over the
investment that secures the obligation to make the future pay-
ments (a.k.a. Constructive Receipt). Claimants have only the
right to receive the future periodic payments.

9. In response to widespread misunderstanding, Congress sought
to clarify the taxation of the claimant under Section 104(a)(2) in
the Small Business Job Protection Act of 1996. In essence, this
law restricted 104(a)(2) to physical injury or sickness. This
restriction, commonly known as the “Origin of the Claim Test,”
clarifies that in addition to being a “personal” injury to the
claimant, an injury must truly be “physical” (as opposed to
“emotional”) to receive the favorable tax treatment afforded by
104(a)(2). Applying this “origin of the claim” test, if an action
has its origin in a physical injury or physical sickness, then all
damages (other than punitive) that flow therefrom are exclud-
able, including awards for any derivative claims (e.g., loss of
consortium). This law eliminated the exclusion for punitive
damages on account of personal injuries or sickness, with the
exception of punitive damages in a wrongful death action
where state law provides that such damages are the exclusive
remedy.

10. Some studies suggest that 90% of accident victims dissipate
lump sum settlements within five years. The Rutter Group, Ltd.,
California Practice Guide: Personal Injury (1992).

11. In introducing the 1981 legislation that originally enacted struc-
tured settlement tax rules, Sen. Max Baucus (D-Mont.) pointed
to the concern over squandering a lump sum and being without
any means, besides taxpayer-financed government benefits, for
support. (Congressional Record (daily ed.) 12/10/81, at s15005;
see also, Congressional Record (daily ed.) 10/5/98, at s11499).

12. This doctrine is particularly set forth in Treasury Regulation
Section 1.451.2. The Regulations state that income, “although
not actually reduced to a taxpayer’s possession, is constructive-
ly received by him in the taxable year during which it is credit-
ed to his account, set apart for him, or otherwise made available
so that he may draw upon it at any time, or so that he could
draw upon it during the taxable year if notice of intention to
withdraw had been given.”

Furthermore, lawyers should develop “risk man-
agement” protocols within their firm for dealing with
former clients who inquire about selling structured set-
tlement benefits. Recall from the discussion above that
the standard for court approval in most states, includ-
ing Ohio, requires that the client receive independent
professional advice before consummating a factoring
transaction. Be cautious that a casual inquiry from a
past client does put you in a professional liability bind.
Former clients may be under the impression that you
still represent them and are providing the required
“professional advice.” In a legal malpractice case, the
type of evidence that supports a finding of an attorney-
client relationship varies state-to-state and often case-to-
case. In Ohio, for example, the “ultimate issue is
whether the putative client reasonably believed that the
relationship existed and that the attorney would there-
fore advance the interests of the putative client.”31 Rele-
vant evidence that establishes whether an attorney-
client relationship has been created in Ohio may
include: 1) whether the attorney advises the putative
client as to their legal rights or the method for pursuing
those rights; 2) whether the attorney has invoked the
putative client’s trust and confidence; and 3) whether
the attorney received payment of a fee from the puta-
tive client.32 Against this backdrop, a lawyer’s subjec-
tive opinion on the matter is by no means definitive.

Inquiring former clients should be sent a written
letter stating that you are not providing advice concern-
ing the factoring transaction unless that is a profession-
al obligation you are competent and willing to under-
take. For “belt and suspenders,” initial retainer
agreements and end-of-representation agreements for
perspective clients perhaps should be revised to include
some reference and/or acknowledgment that you will
not represent them in a subsequent structured settle-
ment factoring transaction.33 Experts are now available
to which you can refer your clients to guide them, as
the client’s advocate, through the transaction and con-
trolling statutes.

Awareness of the new law and the proverbial
“ounce of prevention” should greatly benefit injured
clients as well as help personal injury lawyers avoid
professional liability claims, now and in the future.

Endnotes
1. By definition, a “structured settlement” describes compensation

for a personal injury or workers’ compensation claim where at
least part of the settlement is paid over time, rather than with a
single lump sum. In lieu of receiving all monies up front, the
claimant receives a promise from some entity to make future
payments according to an agreed-upon schedule. Structured set-
tlement payments are income tax-free and contain guarantees.
Although lump sum settlements for personal physical injuries
are also initially tax-free, the interest earned on investing that
money is usually fully taxable. 



13. Randy Dyer, Executive Vice President, National Structured Set-
tlement Trade Association, Structured Settlements: An Effective
Way to Resolve Airline Litigation, Issues in Aviation Law & Policy
(2003).

14. See note 2, supra.

15. Statement of Thomas W. Little ( Little, Meyers, Garretson & Associ-
ates, Cincinnati, Ohio; On Behalf of National Structured Settlement
Trade Association). Structured Settlement Protection Act: Hearings
on H.R. 263 Before the Subcommittee on Oversight of the Committee
on Ways and Means, House of Representatives, 106th Cong., 1st
Sess. 41 (1999).

16. Settling for Less—Should Accident Victims Sell Their Monthly Pay-
ments? U.S. News & World Report, Jan. 25, 1999, 62-66.

17. Structured Settlement Protection Act: Hearings on H.R. 263 Before
the Subcommittee on Oversight of the Committee on Ways and
Means, House of Representatives, 106th Cong., 1st Sess. 41 (1999).

18. Joint Committee on Taxation, Description of Revenue Provisions Con-
tained in the President’s Fiscal Year 2000 Budget Proposal (JCS-1-99),
Feb. 22, 1999, 329.

19. Congressional Record (daily ed.), Feb. 10, 1999 at 192.

20. I.R.C. Sec. 5891 defines structured settlement payment rights as
“rights to receive payments under a structured settlement.”

21. Qualified Order is defined as a “final order, judgment or
decree” which satisfies two requirements: (1) the transfer must
be in the best interest of the payee and must not contravene any
Federal or State statute or any preexisting order of any court or
responsible administrative authority; (2) a qualified order must
be issued under the authority of an applicable state statute or by
any responsible administrative authority which has exclusive
jurisdiction over the underlying action or proceeding which was
resolved by means of the structured settlement.

22. An “applicable state statute” is defined by I.R.C.  Section
5891(b)(3) as a statute providing for the entry of an order, judg-
ment or decree described in I.R.C.  Section 5891(b)(2)(A) enacted
by either: (1) The state in which the structured settlement payee
is domiciled; or (2) if no such state statute exists, then the state
in which the party to the structured settlement (including an
assignee under a I.R.C.  Sec. 130 Qualified Assignment) or the
person issuing the structured settlement funding asset is domi-
ciled or has its principal place of business.

23. An “applicable state court” is defined by I.R.C.  Section
5891(b)(4) as a court of the state that enacted the statute. If no
such statute exists in the structured settlement payee’s state of
residence, a court of the state in which the structured settlement
payor/issuer is domiciled may serve as the “applicable state
court.”

24. 26 C.F.R. §157 (2003) outlines, among other things, the general
requirements of a return, including timing, place and verifica-
tion requirements.

25. A structured settlement factoring transaction does not affect the
application of the I.R.C.  Sections that originally enabled the
parties to settle a claim with a structured settlement (72, 104(a)
(1) and (2), 130 and 461(h)) provided those sections were satis-

fied at the time of the settlement. Additionally, Section 5891
(d)(2) exempts the person making the periodic payments from
withholding tax on those payments.

26. Note that Section 5891 (d)(2), which exempts the person making
the periodic payments from withholding tax on those payments,
applies to structured settlement factoring transactions entered
into before February 22, 2002 as well.

27. Two conditions apply: (1) the structured settlement payee must
be domiciled in a state that has not enacted an applicable state
statute; and (2) the person (entity) acquiring the structured set-
tlement payment rights must make specific disclosures in
advance to the structured settlement payee.

28. Some states may relax this requirement and only require that
the payee be advised to seek such advice or waive such advice.

29. In Ohio, if the transfer contravenes the terms of the structured
settlement involved, court approval requires that the court that
previously approved the structured settlement has expressly
approved the transfer in writing (Ohio Rev. Code Ann. Sec.
2323.583(D)). Before I.R.C.  5891 was adopted, most structured
settlement agreements included “anti-assignment” language in
order to conform with I.R.C.  Sec. 130 requiring that “periodic
payments cannot be accelerated, deferred, increased, or
decreased by the recipient of such payments.”

30. Ohio Rev. Code Ann. Sec. 2323.582.

31. Henry Filters, Inc. V. Peabody Barnes, Inc. (1992), 82 Ohio App. 3d
255, 261, 611 N.E.2d 873.

32. See Landis v. Hunt (1992), 80 Ohio App. 3d 662, 610 N.E.2d 554;
Riley v. Clark, 1999 Ohio App. LEXIS 5436 (4th App. District).

33. In this author’s opinion, malpractice risk management concern-
ing structured settlement (and related “form-of-settlement
issues) should begin at case intake. Law firms should include
data fields on case intake documents for gathering information
concerning the types of government benefits every client and
his/her dependents are receiving (SSI, SSDI, Medicaid,
Medicare, subsidized housing, food stamps, etc.). Retainer
agreements should be revised to include acknowledgments that
clients will keep the law firm informed of any change in eligibil-
ity status. Additionally, information should be provided con-
cerning reimbursement obligations under the Medicare Sec-
ondary Provider (MSP) statute as well as the interaction of an
ERISA policy on a client’s recovery. Furthermore, retainers
should include some reference and/or acknowledgment that the
client was presented with an educational package concerning
the advantages and disadvantages of structured settlements and
subsequent factoring, special needs trusts and the taxation of
damages. Finally, at the appropriate time prior to settlement, the
law firm should send again (perhaps even by certified mail) an
educational package concerning the same topics.

Matt Garretson is the founding partner of The
Garretson Law Firm (Cincinnati, Ohio), which pro-
vides mass tort/class action settlement allocation and
fund administration services. 
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The Emergency Doctrine as a Defense
in Motor Vehicle Cases
By Nelson E. Timken 

In addition, it is well settled that, under the emer-
gency doctrine, “a driver is not required to anticipate
that an automobile traveling in the opposite direction
will cross over into oncoming traffic.”10 Thus, there is a
plethora of appellate authority for the proposition that
summary judgment lies in cases where the defendant
reacts to avoid a car which suddenly crosses over into
opposing traffic.11

The quintessential requirement in order to prevail
by way of dispositive motion is that the defendant
encountered “a sudden and unexpected circumstance
which leaves little or no time for thought, deliberation
or consideration.” As a practical matter, appellate
authority has established the paradigmatic benchmark
for meeting that requirement as one in which the defen-
dant only has one or two seconds at most in order to
react to the sudden circumstance with which he or she
is confronted.12

By contrast, a situation in which the emergency is
one of the defendant’s own making, or caused by the
defendant’s own actions, will not be held to be a quali-
fying emergency for purposes of invoking the emer-
gency doctrine. This occurs, for example, where the
defendant fails to maintain a safe distance between
his/her own vehicle and the vehicle ahead of
him/her,13 where the defendant fails to be aware of
potential hazards presented by traffic conditions,
including stoppages caused by accidents up ahead,14 or
where the defendant simply strikes a completely-
stopped vehicle in the rear.15

Moreover, as a general proposition, weather and
roadway conditions have been regarded as foreseeable
and capable of being anticipated, and have, as a result,
been held to be removed from the context of the emer-
gency situation. The Court of Appeals, for example, has
held that, when a defendant has an admitted knowl-
edge of worsening weather conditions, where, at the
time of the accident the temperature was well below
freezing and it had been snowing, raining and hailing
for at least two hours, the presence of ice and slippery
road conditions at the location of the accident cannot be

The emergency doctrine remains a viable defense in
motor-vehicle-accident cases. Numerous instances in
which a driver would be ordinarily cast in a liability
scenario can be negated through the successful interpo-
sition of the emergency doctrine as a defense, either by
way of dispositive motion or at trial.

The emergency doctrine recognizes that when an
actor is faced with a sudden and unexpected circum-
stance not of his or her own making, which leaves little
or no time for thought, deliberation, or consideration,
or causes the actor to be reasonably so disturbed that
the actor must make a speedy decision without weigh-
ing alternative courses of conduct, the actor may not be
held negligent if the actions taken are reasonable and
prudent in the emergency context, even if it later
appears that the actor made a wrong decision, provided
the actor has not created the emergency. 1 The essence
of the emergency doctrine is that, where a sudden and
unexpected circumstance leaves a person without time
to contemplate or weigh alternative courses of action,
that person cannot reasonably be held to the standard
of care required of one who has had a full opportunity
to reflect, and therefore should not be found negligent
unless the course chosen was unreasonable or impru-
dent in light of the emergent circumstances.2 “This is
not to say that an emergency automatically absolves
one from liability for his conduct. The standard then
still remains that of a reasonable man under the given
circumstances, except that the circumstances have
changed.”3

Although the existence of an emergency and the
reasonableness of a party’s response to it will ordinarily
present questions of fact,4 they may, in appropriate cir-
cumstances, be determined as a matter of law by way of
a summary-judgment motion.

Courts have summarily absolved defendants of lia-
bility within the context of an emergency situation,
where, for example, a defendant attempted to avoid
two vehicles which were spinning out of control,5
where an emergency stop was made by a bus operator
only after distressed and panicking passengers urgently
told the driver that a man had left a bomb on the bus,6
where a bus operator was forced to brake suddenly to
avoid colliding with a vehicle that suddenly drove in
front of the bus,7 where a vehicle crashed into the wall
of a highway, and suddenly came to rest blocking two
traffic lanes, including the defendant’s,8 or where
another vehicle suddenly crosses over into the defen-
dant’s lane.9

“Courts have summarily absolved
defendants of liability within the
context of an emergency situation . . .”



deemed a sudden, unforeseen, and unexpected emer-
gency.16

Appellate tribunals in the Second Department have
followed suit, applying the holding in Caristo v. Sanzone,
supra,17 in a myriad of cases, holding that “[a]n emer-
gency instruction should not be given where, as here,
the defendant driver should reasonably have anticipat-
ed and been prepared to deal with the situation with
which [he] was confronted.”18 Thus, wet, slippery, or
icy roadway conditions have been held not to be emer-
gencies, since they should be anticipated and dealt with
by defendant driver.19

At trial, the appropriate emergency charge to be
given under qualifying circumstances is P.J.I. 2:14,20

which is based upon the case of Caristo v. Sanzone.21 In
Caristo, the Court of Appeals defined the role of the trial
judge in assessing the propriety of an emergency charge
request, as follows:

We require the Judge to make the
threshold determination that there is
some reasonable view of the evidence
supporting the occurrence of a “quali-
fying emergency” (Rivera v New York
City Tr. Auth., supra, 77 NY2d, at 327).
Only then is a jury instructed to consid-
er whether a defendant was faced with
a sudden and unforeseen emergency
not of the actor’s own making and, if
so, whether defendant’s response to the
situation was that of a reasonably pru-
dent person (see, PJI 2:14 [3d ed]). The
emergency instruction is, therefore,
properly charged where the evidence
supports a finding that the party
requesting the charge was confronted
by “a sudden and unexpected circum-
stance which leaves little or no time for
thought, deliberation or consideration”
(Rivera v New York City Tr. Auth.,
supra, 77 NY2d, at 327; Kuci v Manhat-
tan & Bronx Surface Tr. Operating
Auth., 88 NY2d 923, 924; see also,
Restatement [Second] of Torts § 296).22

When a reasonable view of the evidence supports
the occurrence as “qualifying emergency,”it is reversible
error for the trial court not to give the emergency
instruction to the jury.23

In conclusion, in order for a situation to fall within
the context of a qualifying emergency, it must be a sud-
den, unanticipated, unforeseeable event. It can be
invoked by way of summary-judgment motion, assum-
ing that it can be established, as a matter of law, that the
defendant was confronted with a sudden and unexpect-

ed circumstance which left him or her with little or no
time for thought, deliberation or consideration. This
must be established by admissible evidence, such as the
uncontroverted deposition testimony of the parties, by
a police accident report, in which a statement of a party,
which is admissible, is utilized,24 or through the affi-
davit of a party with knowledge. At trial, the question
of the reasonableness of the defendant’s conduct under
the attendant circumstances is submitted to the jury
when the trial judge determines that there is a reason-
able view of the evidence supporting the occurrence as
“qualifying emergency.” Under those circumstances, it
is an error for the trial court not to give the emergency
instruction to the jury. Thus, the emergency doctrine
should be carefully considered as a viable option by
defense counsel in motor-vehicle cases in which the
defendant’s conduct neither created nor contributed to
the emergency, and where the circumstances surround-
ing the occurrence were neither foreseeable nor readily
capable of being anticipated by the defendant-driver. 
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Additional Insured Coverage in Construction Site
Litigation
By I. Paul Howansky

Introduction
This article examines insurance coverage issues

typically prevalent in construction site litigation, and
provides detailed analysis of common additional
insured endorsement provisions and how these clauses
have been interpreted by the courts. The article also
addresses recent developments in the law that indicate
a trend toward providing primary, non-contributory
coverage for the benefit of the additional insured. 

I. Contractual Indemnification v. Additional
Insured Coverage

It is well recognized that an agreement to procure
insurance on behalf of another is a separate and distinct
risk transfer device from agreements which purport to
indemnify against liability. Although indemnification
clauses and insurance procurement clauses seek com-
mon goals, the circumstances of a case normally dictate
whether one risk transfer device is more effective than
the other. In this regard, it has been widely held that
“an agreement to procure insurance is not an agree-
ment to indemnify or hold harmless and thus a con-
tractual requirement to procure insurance is not ren-
dered void or unenforceable by General Obligations
Law § 5.322.1.”1

A. Negligence Is Irrelevant

The benefit of securing risk transfer through
enforcement of an insurance procurement clause within
a contract is apparent. Unlike the contractual indemni-
fication context, a party seeking to enforce its rights to
additional insured coverage need not wait until the
close of discovery (or, in some cases, the close of trial)
to do so. If a party qualifies as an additional insured on
the other party’s policy, any negligence on the part of
the additional insured is normally irrelevant to its eligi-
bility for defense and indemnity under the policy. In
other words, General Obligations Law § 5-322.1 is a
non-factor. If the carrier on whose policy the additional
insured claims coverage refuses to voluntarily honor
the demand for coverage, enforcement can be sought
immediately by commencement of a declaratory judg-
ment action.

In Ribadeneyra v. The Gap, Inc.,2 the First Depart-
ment held that because the “insurance procurement
clause at issue . . . was entirely independent of the
indemnification provisions in the parties’ contract, the
final determination of third-party defendant’s liability

need not await a factual determination as to whose neg-
ligence, if anyone’s, caused plaintiff’s injuries.”3 Third-
party defendant’s claim that the insurance procurement
provision of the contract violated GOL § 5-322.1 was
without merit, since the insurance clause did not
require the third-party defendant to indemnify defen-
dant for its own acts of negligence.

Similarly, in Tishman Construction Corp. v. CNA
Insurance Co.,4 the First Department held that the lower
court improperly denied Tishman’s summary judgment
motion for a declaration of additional insured coverage
on the ground that GOL § 5-322.1 constituted a bar to
such indemnification. The First Department reaffirmed
the principle that the agreement to indemnify another
through insurance was enforceable and did not impli-
cate any statutory prohibition against indemnifying
another for that party’s negligence. 

B. Negligence as a Factor

One notable exception to the general principle that
negligence is irrelevant for purposes of obtaining addi-
tional insured coverage is if the additional insured
endorsement qualifies coverage in a manner in which
the determination of negligence in the underlying
action is a factor.

In Kajima Construction Services v. CATI, Inc.,5 the
additional insured endorsement in the policy specifical-
ly provided that the additional insured coverage will be
primary only if the underlying claim is determined to
be solely as a result of the negligence or responsibility
of the named insured. The First Department held that in
the event the underlying claim is found not to have
arisen out of the named insured’s sole negligence or
responsibility, then the subject policy would only pro-
vide excess coverage. “[T]he issue of coverage with
respect to indemnity is necessarily deferred pending a
determination of the underlying action.”6

Also, in N. Kruger, Inc. v. CNA Insurance Co.,7 the
language of the additional insured endorsement pro-
vided that the general contractor would be covered
only for vicarious liability stemming from the work of
the named insured subcontractor performed for or on
its behalf. The Court concluded that it was premature to
grant summary judgment to the general contractor until
the facts in the underlying case were developed enough
to conclude whether the injuries resulted from the sub-
contractor’s work or solely from the acts or omissions
of the general contractor.
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work site.10 In fact, “the injury need not be sustained
while actually engaging in the work of the named
insured; merely walking through the named insured’s
work area has triggered coverage under an ‘additional
insured’ clause.”11 The Court in Insurance Companies of
North America v. Liberty Mutual Insurance Co.,12 in
addressing the broad scope of the “arising out of” qual-
ifying language, stated as follows: 

All parties acknowledge that [claimant]
was employed by [subcontractor] and
was working at the construction site on
the day of the accident. His alleged
injuries arose out of [subcontractor’s]
work, regardless of whether [claimant]
was performing a work-related task in
the stairway or . . . was simply in the
process of leaving his workplace.”13

III. Notice Issues
New York law provides that an insured’s compli-

ance with the notice requirements contained in a liabili-
ty policy is a condition precedent to coverage, and an
unexcused failure by the insured to adhere to these pro-
visions will vitiate coverage under the policy.14 The
notice obligation applies to additional insureds in the
same manner as it applies to named insureds.15

A. Prejudice Is Immaterial

New York allows insurers to strictly enforce notice
conditions since prompt notice enables the insurer to
properly investigate, settle or defend a claim, rights
that insurers routinely reserve in their policies. For
these reasons, the carrier need not show prejudice in
order to disclaim for late notice.16 However, New York
courts have recently begun to question whether the “no
prejudice” rule is a viable exception to the contract law
principal that one seeking to escape an obligation to
perform under a contract generally must demonstrate a
material breach and prejudice.

In Rosen v. City of New York,17 the insurer asserted
“late notice” in disclaiming coverage to multiple addi-
tional insureds prior to the additional insureds’ asser-
tion of a cross-claim against the named insured. The
Court concluded that at the time of the disclaimer, the
named insured and additional insureds were similarly
situated and, therefore, the notice given by the named
insured was applicable as to the additional insureds.
The Court also emphasized that the insurer could not
demonstrate any prejudice attributable to the additional
insureds’ late notice.

The Court in Rose v. State of New York,18 followed
the reasoning in the Rosen case and held that the insur-
er was obligated to defend and indemnify the addition-
al insured notwithstanding the additional insured’s
purported late notice. The Court held that since the

Under these circumstances, it is good practice for a
contractor to not only obtain a certificate of insurance
evidencing whether they are named on their subcon-
tractor’s policy, but also any additional insured
endorsements which may ultimately limit the scope of
coverage notwithstanding the broad coverage normally
contemplated within the construction contract.

II. “Arising Out Of” 
Typically, additional insured endorsements qualify

coverage by limiting it to liability “arising out of” the
named insured’s work by or for the additional insured.
Courts have interpreted the “arising out of” language in
the broad sense, and any ambiguity in the endorse-
ments has been interpreted to the carrier’s detriment.
The basic rule is that the “arising out of” language
refers to the general nature of the operation in the
course of which the injury was sustained and not the
precise cause of the accident itself. 

In Structure Tone v. Component Assembly Systems,8
the general contractor entered into a contract with
Component, a carpentry subcontractor, which required
that the general contractor be named as an additional
insured on Component’s GL policy. Component pur-
chased a policy with Royal Insurance. The additional
insured endorsement of the Royal policy limited cover-
age “to liability arising out of your work . . . by or for
you.” In the underlying action, an employee of Ledge-
rock (Component’s carpentry subcontractor) was
injured when he fell on electrical wiring. Royal refused
to defend and indemnify the general contractor on the
grounds that (1) the injury did not arise out of Compo-
nent’s work and (2) the general contractor was respon-
sible for work site cleanup and thus might be liable.
The general contractor brought a declaratory judgment
action against Royal and moved for summary judg-
ment. Although the lower court denied summary judg-
ment, the First Department reversed and granted the
motion, stating as follows:

The sole focus in determining whether
coverage under the additional insured
endorsement was triggered, thus obli-
gating Royal to indemnify [the general
contractor] is whether the incident
arose out of Component’s work or its
subcontractor Ledgerock’s work per-
formance by them for [the general con-
tractor] at the construction site. Even
though the [plaintiff] was a carpentry
subcontractor who fell on electrical
cable, the language of the endorsement
is sufficiently broad to cover the pres-
ent situation.9

“Arising out of” also contemplates instances in
which an employee is simply leaving or arriving at the



insurer received timely notice from its named insured (a
non-party to the lawsuit), and since the State was “simi-
larly situated” to the non-party named insured, the
notice provided by the named insured was deemed
applicable to the State. 

As these cases demonstrate, the main factor in
determining whether an additional insured and a
named insured are “similarly situated” for purposes of
attributing a named insured’s timely notice to an addi-
tional insured is whether the additional insured has
asserted any claims against the named insured. In cir-
cumstances when an additional insured is faced with a
“late notice” disclaimer, consideration should be given
to holding off on any cross-claims or third-party actions
against the named insured in an effort to rely on the
named insured’s timely notice.

B. What Constitutes Timely Notice

While what constitutes timely notice is typically
viewed as a question of fact, the length of delay can at
times be determined by a court as a matter of law. Rela-
tively short periods of unexcused delays such as one
month,19 51 days,20 two months,21 and 53 days22 have
been held unreasonable as a matter of law.23

The fact that the insurer has obtained knowledge of
an occurrence independent from the additional insured
typically does not alleviate the additional insured’s
obligation to comply with the terms and conditions of
the policy.24 Depending upon the requirements of the
policy, the failure to promptly transmit suit paper may
provide an independent basis for denial of coverage.25

C. Time to Disclaim

An insurer must give written notice of disclaimer
on the grounds of late notice “as soon as is reasonably
possible after it first learns of the accident or of grounds
for disclaimer of liability, and failure to do so ‘precludes
effective disclaimer.”26 The insurer’s disclaimer must be
timely even if the insured or claimant’s notice was
untimely.27 Stated differently, a late disclaimer trumps
late notice. An unexplained delay of two months in dis-
claiming liability for late notice has been held unreason-
able as a matter of law.28

D. Contents of the Disclaimer

New York Insurance Law § 3420(d) sets forth the
requirements for a valid disclaimer letter. A disclaimer
letter must be sent to the insured, the injured party, and
all other claimants. The written document must apprise
these parties with a high degree of specificity of the
grounds for the denial of coverage.29 An insured’s justi-
fication for denying coverage is limited to those
grounds stated in the notice of disclaimer.30 As such, an
insurer which has denied liability on a specific ground

may not thereafter shift the basis for the disclaimer to
another ground known to it at the time of the original
disclaimer.31 The failure to properly send a disclaimer
to all required parties with the required specificity may
result in a coverage obligation unless, of course, there
was never any coverage to begin with. 

Notably, a reservation of rights letter does not stop
the clock when it comes to issuing a timely disclaimer
letter. Such a letter has no bearing on whether a timely
notice of disclaimer has been transmitted.32

The failure to set forth all bases for disclaiming can
potentially create a situation in which the insurer is
estopped from subsequently disclaiming on different
grounds. A distinction, however, must be drawn
between two lines of authority: The first establishes that
insurance coverage cannot be created by the subsequent
conduct of the insurer where no coverage can be found
in the original contract.33 The second, invoking equity,
stops the insurer from asserting the undeniable absence
of any such contractual obligation to the insured.34

Where the policy would provide coverage but for a
policy exclusion, the insurer must disclaim coverage,
and the failure to do so in a reasonably timely manner
stops the insurer from disclaiming coverage based on
the exclusion.35

IV. The Certificate of Insurance
If a contract only requires a certificate of insurance,

then there is no requirement to purchase insurance for
the other party.36 A notation on the certificate of insur-
ance is not enforceable absent an endorsement. Howev-
er, an estoppel argument can be made against the insur-
er if the certificate’s notation was issued by the insurer
or its agent (not a broker).37

In New York City Transit Authority v. Fireman’s Fund
Insurance Co.,38 defendant commenced a declaratory
judgment action seeking declaration that the insurers
were obligated to defend and indemnify the worksite
owner in the underlying action. The owner’s insurance
policy issued by Fireman’s Fund named plaintiff as an
additional insured and was in effect at the time of the
accident. The Court determined that questions of fact
existed as to whether the policy covered the particular
project where the underlying plaintiff was injured,
whether the plaintiff relied on the certificate of insur-
ance indicating that the policy did cover for the project,
and whether plaintiff’s reliance was reasonable in light
of the certificate’s provision stating that it was issued
“for information only” and “does not confer any rights
upon the certificate holder.” The Court also concluded
that as a matter of law, the certificate of insurance creat-
ed no affirmative duties on any party whatsoever.
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in writing provided that Upfront would name Pecker as
an additional insured, Pecker signified, and Upfront
agreed, that Upfront’s carrier—not Pecker’s—would pro-
vide Pecker with primary coverage on the risk”
(emphasis added). Accordingly, the Court of Appeals
affirmed the order of the Appellate Division and held
that Pecker Iron Works, as an additional insured, was
entitled to primary coverage from Travelers.

Language in the decision, i.e., that “[t]his case
involves the relative obligations of two liability insurance
carriers covering the same risk,” and later that “Pecker
signified, and Upfront agreed, that Upfront’s carrier—
not Pecker’s —would provide Pecker with primary cov-
erage on the risk” suggests that the Court of Appeals
signaled an intent to place coverage issued by Travelers
below primary coverage issued by Upfront’s carrier.
Based on this interpretation, the additional insured that
procured its own insurance coverage would be entitled
to primary, non-contributory coverage from the subcon-
tractor’s insurer rather than the typical co-insurance
arrangement. However, this issue was not specifically
briefed or argued by the parties. Moreover, the parties
themselves entered into an agreement which provided
that Travelers would be a co-primary (rather than sole
primary) carrier if the Court of Appeals held Travelers
in as a primary carrier.

The Pecker Iron Works decision has been interpreted
by some to focus not on “other insurance” considera-
tions, but rather on contractual intent and whether the
parties to an underlying construction contract intended
for the additional insured coverage to be primary or
excess when the contract is silent as to the type of cov-
erage to be procured. In other words, it stands for the
narrow holding that implicit in an obligation to name a
party as an additional insured pursuant to an underly-
ing contract is that the insurance procured be primary
unless otherwise specifically stated. How broadly or
narrowly the Pecker Iron Works decision will be inter-
preted at the Appellate Division level remains to be
seen. At a minimum, the case stands for the proposition
that implicit in all construction contracts requiring cov-
erage for contractors as “additional insureds” is the
requirement that such coverage be afforded on a pri-
mary basis, unless the contract specifically provides
otherwise, notwithstanding contrary provisions in the
additional insured endorsement.

Rather than rely on the indefinite scope of the Peck-
er Iron Works decision, insurers are encouraged to issue
within their own general liability policy an “other
insurance” endorsement which specifically renders the
policy excess in the event that its named insured quali-
fies as an additional insured on another’s policy, there-
by assuring primary, non-contributory coverage for the
benefit of the additional insured contractor. 

V. Additional Insured Coverage Not Purchased
If a party, who was contractually obligated to pur-

chase insurance for the benefit of another party, fails to
do so and the other party has its own coverage which is
applicable to the risk, damages for the breach are limit-
ed to out of pocket expenses, i.e., cost of premiums,
deductibles, additional cost of future premiums.39 As a
result, a breach of a contractual obligation to purchase
insurance has minimal resulting value in a Labor Law
case. 

Prior to 2001, the party that suffered the breach was
generally entitled to “all resulting damages,” including
the owner’s and general contractor’s liability to the
claimant.40

VI. Co-Insurance Considerations
On February 13, 2003, the Court of Appeals decided

the case of Pecker Iron Works of New York v. Travelers.41

Pecker Iron Works retained Upfront Enterprises
(“Upfront”) on a construction project. Pursuant to the
subcontract, Upfront agreed to provide Pecker Iron
Works with certificates of insurance for liability and
agreed to name Pecker Iron Works as an additional
insured. Upfront’s insurance contract with Travelers
provided Upfront with primary coverage. That policy
also “covered such ‘additional insureds’ as Upfront
would designate in a written contract,” but also provid-
ed that coverage for additional insureds would be
excess, unless Upfront “had agreed in a written contract
for this insurance to apply on a primary or contributory
basis.”42

An Upfront worker was injured on the construction
site and brought suit against the owner and general
contractor. The main party defendants instituted a
third-party action against Pecker Iron Works. Pecker
Iron Works thereafter asserted a claim under Travelers’
policy and Travelers disclaimed coverage stating that its
policy was excess to Pecker Iron Works’ primary insur-
ance in the absence of a written designation that Travel-
ers’ coverage be primary. Pecker Iron Works brought an
action against Travelers requesting a declaration that
Travelers was obligated to defend and indemnify Peck-
er Iron Works in the underlying action. The Supreme
Court granted Travelers’ motion to dismiss, but the
Appellate Division reversed, holding that “coverage for
‘additional insureds’ was primary coverage unless
unambiguously stated otherwise.”43

The Court of Appeals stated that the meaning of the
term “additional insured” was crucial to its decision
and reiterated that the “well-understood meaning” of
the term is “an ‘entity enjoying the same protection as
the named insured.’”44 The Court of Appeals found that
“when Pecker engaged Upfront as a subcontractor and



VII. Conclusion
In addressing coverage issues in the context of con-

struction site litigation, it is imperative not to assume
additional insured coverage for a claim simply because
the contractor is named on a certificate of insurance.
Qualifying language of an additional insured endorse-
ment, notice requirements, execution of underlying con-
tracts and “other insurance” considerations are just
some examples of factors that can ultimately limit or
even preclude coverage. The value of obtaining these
relevant documents as early as possible is potent in
assessing whether or not to seek enforcement of an
insurance procurement provision on a claim.
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Enforcing the Roles of Judge and Jury to Limit the
“Sympathy Dynamic” in Personal Injury Litigation
By Richard Paul Stone

cannot allege specifics, or if the response proves the
flaws in the claim, defendant may move to dismiss for
failure to state a claim. While dismissal may be sought
at the close of discovery on summary judgment, win-
nowing the claims early may prevent plaintiff from
identifying damaging evidence in the first place. Of
course, this cuts both ways: A sloppy complaint sug-
gesting every claim known to Blackstone may support
defendant’s request for far reaching discovery, such as
distant medical history. The key is setting strategy early.

While it is critical to eliminate wholly invalid
claims, it is just as important to use judicial authority to
limit the scope of the remaining claims by holding
plaintiff to one version of how the accident happened.
The value of this is clear in the ubiquitous motor vehi-
cle field, where vehicles’ size and speed and the diversi-
ty of surfaces and layouts of roadways allow for myriad
accident scenarios: Unless plaintiff is bound to a specif-
ic story early, the claim may well migrate to a new fact
pattern at trial and no defendant gains by shooting at a
moving target.

The same holds true with premises liability cases, in
which plaintiff typically makes one of three claims, that
they caught their toe and tripped, stepped on some-
thing and slipped, or stepped in a depression and lost
their balance. The mechanics of each type of claim are
fairly consistent, with trippers falling forward, slippers
falling backward and those stepping into depressions
following their momentum in the direction of the
depression. Pinning plaintiff down early may set up
victory if plaintiff testifies in conflict with the natural
mechanics of their asserted claim.

A somewhat different issue presents itself with
claims of injuries from mechanical products, in which
jurors’ sympathetic response to sudden, vivid injuries
may warp their application of the law to such an extent
that they may presume liability from the happening of
the accident. The law requires such plaintiffs to estab-
lish either that the machine was unreasonably danger-
ous or that the mechanics of the accident were reason-
ably foreseeable and preventable. However, unless
defendant insists, right from the start, on specific allega-
tions of unreasonable danger, or bases for foreseeability,
the trial may turn on the jury’s presumptions rather
than the proof the law requires.

Similar are claims in the subjective area of the med-
ical arts, where the complex relationship of objective
medical science to subjective clinical experience allows

A central dynamic in personal injury litigation pits
prudence against sympathy. Judicial wisdom has for
decades balanced many factors to define tort principles
serving the whole of society. However, the sympathy
naturally felt for a fellow human being tends to obscure
the jury’s application of those legal principles if they
limit plaintiff’s recovery. To fuel this “sympathy
dynamic,” plaintiff’s counsel employs a broad spectrum
of emotional colors, seeking to replace the judicial wis-
dom of the common law with the passion of a lay jury
moved to be plaintiff’s champion.

The art of the defense bar is responding to the
“sympathy dynamic,” which must begin right at the
start of the action by the rigorous application of two
techniques. First, counsel must shrink plaintiff’s eviden-
tiary canvas by removing improper claims and theories,
limiting the images presented to the jury. Second, coun-
sel must press the court to resolve all legal issues before
they can come to the jury mixed among the fact issues.
By confining the role of the jury, counsel empowers the
common law to diminish the impact of the “sympathy
dynamic.”

Limiting the Reach of Plaintiff’s Claim
The first step in controlling the “sympathy dynam-

ic” is recognizing that plaintiff may only offer at trial
evidence on claims the court anticipates it will charge to
the jury. Fewer claims mean fewer elements and, in
turn, fewer theories of liability, restricting the universe
of emotionally persuasive evidence presented to the
jury.

Keen plaintiff’s counsel tries to expand that uni-
verse, asserting claims that may not go to the jury, but
which support colorful evidence enhancing those
claims the court does charge. A common example is the
medical malpractice plaintiff who claims lack of
informed consent to justify emotional testimony about
the defendant doctor’s promise that there was no alter-
native to the proposed experimental surgery which he
or she asserted had always brought terrific results. Even
if the consent claim is dismissed at the close of plain-
tiff’s case, the jury will dwell on this informed consent
testimony as it deliberates on the surviving negligence
claims.

The defense must address this right at the start of
the case, by confirming the standards for dismissing
insufficient claims and pressing plaintiff for detailed
allegations clarifying each theory of liability: If plaintiff



diverse opinions about standards of care. Unless plain-
tiff’s theories are clarified, and limited, surplus theories
will broaden the scope for damaging evidence and mul-
tiple theories will create a cumulative sense of the
physician’s wrongdoing. Such a stew of vague, subjec-
tive opinions nourishes the “sympathy dynamic.”

Keeping the Court’s Issues Away from the Jury
Once the claims have been narrowed, defense coun-

sel must focus on which issues are for the court rather
than the jury. The court’s role frequently favors the
defense by limiting liability for societal benefit. A jury
will create much mischief if it is allowed to tacitly
resolve issues of law while expressly making findings
of fact.

The Court’s Role Regarding Duty

Judicial intervention is particularly important with
respect to the tort duty. However, it is important to
recall that duty is argued at two levels. The first is
whether any duty runs from defendant to plaintiff. The
second is the nature and scope of the duty.

The first question, of the existence of a duty, is a
purely judicial inquiry, usually based on the parties’
status and relationship. For example, it is for the court
to determine whether a physician who has provided
only non-therapeutic care, such as an employment
physical, owes the patient a duty of due care. Similarly,
the court decides whether the acts of public employees
create a tort duty to the public. In premises liability
claims, the court considers legal status of ownership or
control, a particularly thorny problem with licensees
such as those renting facilities for just a few hours, like
flea markets. Sharp legal disputes may also arise
regarding a parent’s duty to those injured by their
minor children.

The most common judicial inquiry is whether the
uninsured bad actor was the agent or employee of the
insured defendant, creating liability per respondeat supe-
rior. Defendant should usually test this early, since costs
of discovery cannot be justified if no claim lies in the
first instance. However, if there are underlying factual
disputes, the legal issues may be deferred until trial.
For example, if a court is asked whether a worker was
the defendant contractor’s agent or employee, the jury
may first need to resolve disputes among witnesses to
the bad actor’s control over the means and methods of
the work.

But act the court must. If the issue of duty cannot
be resolved before trial, the verdict sheet must first ask
the jury the necessary fact questions on duty, followed
by a judicial resolution of the existence of a duty: Only
if the court finds that some duty was owed should the
jury continue with the balance of its deliberations.

While the jury is typically left to ponder the nature
and scope of the tort duty, that too may raise other
strictly judicial tasks. Imagine the slip and fall plaintiff
whose witness saw plaintiff fall on the gleaming, newly
waxed floor in the office lobby. The defense counters
with testimony of an engineer, experienced in evaluat-
ing coefficients of friction on walkways, who tested the
floor shortly after the incident, and who opines that the
floor was not unreasonably slick. Once the lay witness’s
testimony has been challenged by expert testimony, the
jury cannot deliberate until the court determines
whether plaintiff made out a prima facie case without an
expert opinion.

A related issue is whether any expert opinion is
warranted, i.e., will aid the jury’s appreciation of the
nature and scope of defendant’s duty: If not, expert tes-
timony may invade the province of the jury to evaluate
matters of common experience.

If expert testimony is deemed useful generally, the
court’s next question is whether the particular expert,
who usually has no personal knowledge of the underly-
ing facts, considered enough of the admissible evidence
to fairly inform the jury of the standard of defendant’s
conduct. 

A final question will be the expert’s qualifications
and experience, particularly in medical negligence
actions in which physicians should never be allowed to
testify in areas in which they have no clinical experi-
ence, though some jurisdictions allow this on the dubi-
ous premise that the lay jury will fairly limit the weight
given to the testimony of the marginally incompetent
expert.

These four challenges, whether (i) plaintiff can state
a claim without expert testimony as to duty, (ii) the
expert opinion to be offered is necessary and useful, (iii)
the expert opinion supports his or her opinion with suf-
ficient, admissible evidence, and (iv) the expert is quali-
fied to render an opinion, under plaintiff’s support, and
limit the impact of the “sympathy dynamic.”

The Court’s Role Regarding Breach

Many practitioners use the shortcut of lumping
duty and breach into the single concept, “negligence.”
Plaintiffs often go a step further and eschew evidence of
either component, hoping the jury will infer “negli-
gence” from the happening of the incident. This comes
easily if defendant’s responsibilities are complex, such
as in a medical negligence action where plaintiff may
raise a litany of “bad acts” and their expert condemns
those “bad acts” en masse: By relating plaintiff’s bad
result to defendant’s “bad acts,” plaintiff’s counsel may
invoke the “sympathy dynamic” without proving an
actual breach of any particular standard of care.
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the machine that was unreasonably dangerous. Counsel
must clarify to the jury that there is no claim unless it
can trace a straight line of proof from a specific defect
through the element of causation to a particular injury.
Then the court must be persuaded, often at the jury
charge conference, to read the strictest possible jury
instruction, hammering home the point—”but for” a
specific defect causing some particularly injury, there is
no claim. The final step is to insist that the court dis-
miss a claim as to which plaintiff cannot make the
required connection of proof from duty, through breach
and then causation.

As with so much of defense practice, the argument
at the charge conference or the motion to dismiss at the
close of plaintiff’s case should complete a process
which began much earlier. All of the ground work of
limiting claims and securing detailed allegations may
lead to a dismissal, but even a losing motion may create
a record either limiting what plaintiff can argue at trial
or forcing a late amendment that leaves only a claim
which plaintiff cannot adequately support because they
did not take discovery on all of its key points.

Conclusion
The hallmark of every professional career is the

improvement of professional habits. Incorporating
these practices into any defense practice can bring con-
sistently better results as they form the foundation of
defendant’s response to the “sympathy dynamic.”

While taking care not to stretch thin the jury’s
patience, defense counsel must force plaintiff to present
at trial proof of both duty and breach, breaking down
any cluster of alleged “bad acts” to demonstrate the
lack of proof of each of the components of each “act.”
This focuses the claim, limiting the “sympathy dynam-
ic.” 

The court’s role is to force plaintiff to commit to
specific allegations of the duty and breach components
and to limit plaintiff’s proof at trial to conduct allegedly
constituting the breach of each specific duty. Defense
counsel earns this strict handling by preparing the court
with a memo before opening statements, discussing the
law limiting proof on the basis of relevance.

The Court’s Role Regarding Causation

Defendant must also protect its rights on the issue
of causation. Plaintiff may be in a particularly strong
position to take advantage of emotionally compelling
facts if there has been a legal finding of duty and a
prima facie showing of breach. The “sympathy dynamic”
is most dangerous when it may appear that defendant
is doing nothing more than blaming plaintiff for maim-
ing him or her self. 

This is common with claims of defect in mechanical
products since, when a worker is injured while using
such a product, they have a clear relationship to the
product and juries often infer from horrific injuries that
something happened that should not have. Defendant’s
obligation is to focus the jury on just what it was about
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The Impact of the Supreme Court’s Decision
in City of Sherrill v. Oneida Indian Nation of New York
on Sovereign Immunity
By Richard T. Saraf and Susan E. Van Gelder

The United States Supreme Court recently issued a
groundbreaking decision that has impacted New York
State’s plans for opening five tribal-owned casinos in
the Catskills, and may serve as both a basis for the
imposition of taxes on currently operating tribal-owned
casinos and precedent for further limiting the doctrine
of sovereign immunity. In City of Sherrill v. Oneida Indi-
an Nation of New York, the Supreme Court, in an 8-1
decision, held that former reservation lands recently
repurchased by the Oneida Nation do not automatical-
ly revert to sovereign tribal status, thereby permitting
the imposition of local taxes.1

The impact of this decision was felt immediately,
when the Governor’s plans to resolve pending Indian
land claims and to open five tribal-owned casinos in
the Catskills were both put on hold out of concern that
the Sherrill decision may form the basis for local taxa-
tion on currently operating casinos and those casinos in
the planning stages.2 In the months since the Sherrill
decision, the Oneidas and New York State officials have
been involved in a power struggle over the implica-
tions and scope of the decision. Local governments
have taken steps to place tribal-owned land now sub-
ject to taxation under the Sherrill decision on local tax
rolls, including the massive Turning Stone complex,
which has been assessed at approximately $384 million,
and more than 200 other properties.3 It has been esti-
mated that property taxes on the Turning Stone Casino
and the other 200 Oneida owned properties could equal
$400,000 per year.4 The Oneida Nation has vowed to
fight back, filing 217 grievances challenging the tax
assessments, arguing among other things that the Onei-
das are a federally recognized tribe, and therefore can-
not be taxed.5

In an attempt to avoid taxation imposed under the
Sherrill decision, the Oneidas recently filed an applica-
tion requesting that the federal government place the
subject properties in a federal trust status, which would
effectively exempt the properties from local taxation
and regulation.6 The procedure was suggested by the
Supreme Court in its decision. New York State officials
reacted immediately to the Oneidas’ application, for-
warding letters to the Oneidas telling the Nation to set-
tle its land claims by the end of June 2005 or face conse-
quences. New York State officials also forwarded letters
to federal government officials asking that they reject
the Nation’s application to transfer its land to federal
trust.7

As shown by the Second Circuit’s recent decision in
Cayuga Indian Nation of New York v. Pataki, the Sherrill
decision has already proven to have a dramatic impact
on Indian land claims and the doctrine of sovereign
immunity.8 Relying upon the equitable considerations
set forth in Sherrill, including laches, the Second Circuit
dismissed the Cayuga Nation’s land claims in upstate
New York. This decision was issued after 25 years of lit-
igation and a damages trial awarding the Cayuga
Nation significant monetary damages.

With local governments threatening foreclosure on
tribal-owned properties subject to taxation under Sher-
rill, the next likely battle will be over whether these
local governments have a mechanism to enforce the
imposition of those taxes under the doctrine of sover-
eign immunity.9 To fully understand the impact of Sher-
rill, it is important to analyze the underlying principals
of sovereign immunity, its historic foundations and
recent interpretations of its scope and necessity. This
article will briefly address these issues, as well as case
law interpreting the doctrine in the context of enforce-
ment of the imposition of local taxation on tribal-owned
business ventures. Following this discussion, the article
will fully analyze the Sherrill decision, and its potential
impact in the context of case law interpreting the power
of local governments to enforce taxation under the prin-
ciples of sovereign immunity.

I. Sovereign Immunity
Indian nations hold a unique status in the constitu-

tional order and are distinct political entities with an
inherent power to manage internal tribal matters.10

Courts have long held that Indian tribes are “distinct,
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Turning Stone Casino, an action commenced by a former
boxer against the Oneida Nation, Turning Stone Casino
and various individuals, the Northern District of New
York held that the Oneidas and the casino were entitled
to sovereign immunity, and were therefore immune
from suit.25 In interpreting long-standing case law
enforcing the doctrine of sovereign immunity, the Dis-
trict Court held that “[t]his Court clearly lacks the
authority to abrogate the long-recognized common-law
immunity from suit that Indian tribes and tribal entities
have enjoyed.”26 In dismissing plaintiffs’ complaint
against the Oneidas and Turning Stone, the Frazier
court determined that it lacked subject matter jurisdic-
tion over the plaintiffs’ claims insofar as they were
asserted against those entities.27

Immunity from suit also holds true in cases where
the state has the authority to impose regulations and
taxes upon a tribe for its commercial activities. In Okla.
Tax Com’n v. Citizen Band Potawatomi Indian Tribe of
Okla., the Court held that tribes enjoy immunity from
suit in state courts for recovery of state taxes on the off-
reservation sale of cigarettes to non-Indians by tribal
commercial entities, even where the state had the right
to collect the tax.28 In Okla. Tax Com’n, the Potawatomi
tribe initiated suit against the Oklahoma Tax Commis-
sion in state court seeking injunctive relief from the
state’s assessment of taxes on cigarette sales to non-
Indians. The Court held that the tribe’s initiation of the
lawsuit in state court seeking injunctive relief did not
serve as a waiver to the tribe’s sovereign immunity
from suit, thus barring the state’s counterclaim to
enforce the tax assessment and enjoin future sales.29

The United States Supreme Court upheld the sovereign
immunity doctrine, precluding the state from seeking
judicial enforcement of an otherwise properly imposed
tax.30

Although the Court determined that the tribe was
immune from suit, it noted that the sovereign immuni-
ty doctrine does not excuse a tribe from all obligations
to assist in the collection of validly imposed state sales
taxes.31 The Court acknowledged the state’s argument
that permitting the imposition of taxes upon tribal
nations, without permitting judicial intervention, in
effect gives the state a right without a remedy. The
Court suggested various remedies that may provide the
state with a means to enforce the lawfully imposed
taxes, including suing individual tribal agents or offi-
cers, seizing unstamped cigarettes off the reservation,
assessing wholesalers who supply unstamped ciga-
rettes to the tribal stores, entering into agreements with
the tribes for a mutually agreeable means for tax collec-
tion, or seeking redress from Congress.32

Sovereign immunity and regulation of tribal-owned
entities, including casinos, continues to be a controver-
sial topic both in the courts and at the state and local

independent political communities” that retain their
original, natural right to self-government.11 The rela-
tionship between tribal nations and the federal govern-
ment has evolved through time. Tribal nations are con-
sidered quasi-sovereign nations without the full
attributes of sovereignty and have thus been described
as “’domestic dependent nations’ that exercise inherent
sovereign authority over their members and territo-
ries.”12 With inherent authority over their members and
territories, tribal nations have the power to make and
enforce their own laws, with certain limitations on their
powers to exercise jurisdiction over non-Indians.13

As a general rule, states, counties and cities cannot
assert regulatory or jurisdictional power over a tribal
government unless expressly granted this power by the
federal government by statute or with the express con-
sent of the tribe.14 Congress has the plenary power to
limit, modify or eliminate a tribal nation’s powers of
local self-government.15

Similarly, tribal nations, as quasi-sovereign nations,
are in many circumstances immune from state, county
and local taxation. An exception exists, however, when
a state, county or local government seeks to impose
taxes on tribal nations for activities occurring outside
Indian country and for commercial transactions involv-
ing non-members.16 Courts routinely distinguish, how-
ever, between a government’s power to demand com-
pliance with those regulations and that government’s
power to seek enforcement of those regulations. In
other words, the authority to tax is closely linked to,
and is often muted by, the tribal nation’s sovereign
immunity from suit.17

Courts have long held that federally recognized
tribal nations, absent a clear and unequivocal waiver by
the tribe or a congressional act, are immune from suit
for civil damages under the doctrine of sovereign
immunity.18 Sovereign immunity extends to suits aris-
ing from a tribal nation’s commercial activities both on
and off reservation lands19 and the activities of tribal
entities, including casinos.20 Tribal sovereign immunity
is a matter of federal law and is not subject to diminu-
tion by the states.21 States are bound by the sovereign
immunity doctrine in their relationship with tribal enti-
ties, even in cases where the state has waived its own
immunity from liability. 22

Tribal sovereign immunity further extends to indi-
vidual tribal officials acting in their respective capacity
and within the scope of their authority.23 Tribal mem-
bers and officials are amenable to suit in federal and
state court, however, if the subject of the suit is not
related to the officials’ performance of official duties.24

Courts throughout the country, including New York
have upheld the doctrine of sovereign immunity, bar-
ring suits against tribes and tribal entities. In Frazier v.



legislative levels. While the Supreme Court has
expressed its doubts concerning “the wisdom of perpet-
uating the doctrine” of sovereign immunity, particularly
in light of tribes’ increased involvement in the national
commerce, the Court has refused to abrogate that doc-
trine, instead deferring to Congress to enact laws limit-
ing the doctrine’s application.33 Thus, tribal nations
have been successful at the federal level in protecting
the doctrine. Notwithstanding the Court’s unwilling-
ness to abrogate the doctrine without a congressional
act, the Supreme Court has, however issued decisions
limiting certain aspects of sovereign immunity, includ-
ing immunity from taxation, potentially opening the
door for further state involvement and regulation over
tribal nations.34

II. City of Sherrill v. Oneida Indian Nation of
New York

City of Sherrill v. Oneida Indian Nation of New York is
one recent Supreme Court decision further limiting cer-
tain aspects of a tribal nation’s sovereign immunity. In
the underlying matter, the City of Sherrill, New York,
commenced eviction proceedings against the Oneida
Indian Nation (“OIN”) for failure to pay property taxes
on commercial property and businesses owned by the
OIN within the boundaries of the City. In response to
the City’s eviction proceedings, OIN commenced an
action seeking equitable relief prohibiting current and
future imposition of property taxes on the subject prop-
erties, which the OIN considered tribal lands immune
from taxation. The District Court and Second Circuit
found in favor of OIN, holding that the subject proper-
ties were reservation lands and were thus tax exempt
under sovereign immunity principles.35 The Supreme
Court disagreed, reversing the Second Circuit’s deci-
sion, finding that the subject property was not immune
from local taxation.

The Sherrill decision was issued with a background
of protracted litigation between New York and the
Oneida Nation in which the Oneidas sought compensa-
tion for certain land claims arising from New York’s
alleged illegal purchase of a majority of the Oneidas’
historic reservation lands. In companion actions, the
Oneidas argued that New York’s purchase of nearly all
of the 300,000-acre reservation from the Oneidas was
prohibited under the Non-Intercourse Act of 1790 that
barred the purchase of tribal lands without the prior
authorization of the United States.36 The Oneidas
argued that land purchases violating the Non-Inter-
course Act did not terminate the Oneidas’ right to pos-
session under the applicable federal treaties and
statutes.37 In Oneida II, the Supreme Court determined
that the Oneidas could maintain their claim for com-
pensation for violation of their possessory rights under
federal common law, but noted that the question of
whether equitable considerations should limit the avail-

able relief to the present-day Oneidas for alleged
wrongdoing taking place generations ago was not pre-
sented to or ruled upon by the Court.38

The Sherrill case arose from the City’s efforts to tax
certain tribal commercial activities on property owned
by the OIN within the City’s boundaries. The OIN pur-
chased the subject properties in 1997 and 1998 and
began operating a gasoline station, convenience store
and textile facility on the properties.39 These separate
parcels of land were once contained within the Oneidas’
original 300,000-acre reservation, the same property at
issue in the companion land claim suits. The parcels of
property had long ago been sold by the Oneidas and
had not been owned by the OIN since 1805. For over
two hundred years, the parcels were owned by non-
Indians and were continuously governed by New York
State and its county and municipal entities. OIN argued
that because the subject parcels were located within the
historic boundaries of the reservation originally occu-
pied by the Oneidas, and the Supreme Court had recog-
nized the Oneidas’ aboriginal title to the property in
Oneida II, OIN’s acquisition of fee title to the parcels
had revived OIN’s ancient sovereignty over each parcel,
thereby barring the imposition of any state or local
taxes.40 Consequently, OIN argued that the tribe main-
tained exclusive regulatory authority over the prop-
erty, which no longer resided within the City for tax
purposes.

The Supreme Court disagreed with OIN’s analysis,
holding that equitable consideration of laches, acquies-
cence and impossibility barred OIN’s claim that its
open-market purchases of the parcels unified the fee
and aboriginal title in the parcels, thereby permitting
OIN to assert sovereign dominion over the property
and avoid payment of City property taxes.41 The Court
reasoned that the appropriateness of OIN’s demand for
relief “must be evaluated in light of the long history of
state sovereign control over the territory” and the fact
that the subject parcels had for generations been subject
to state and location taxation.42

In reaching its decision the Court detailed the his-
torical treatment of the subject land, including the sur-
rounding population and corresponding expectations of
governance in support of its rationale. For nearly 200
years, the Court reasoned, the United States largely
accepted and took no steps to end New York’s gover-
nance of the land and failed to question the validity of
the original sale of that land away from the Oneidas.43

The Court also recognized that over 99% of the popula-
tion in the City was non-Indian and cited to case law in
the context of diminishment of Indian reservation land
that “’[t]he longstanding assumption of jurisdiction by
the State over an area that is over 90% non-Indian, both
in population and in land use,’ may create ‘justifiable
expectations.’”44 Such expectations of the general popu-
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mechanism for the acquisition of tribal lands.54 Con-
gress has empowered the Secretary of the Interior to
acquire land in trust for Indians, taking into considera-
tion the interests of others with a stake in the area’s
governance. In deciding to purchase lands in trust for
Tribal Nations, the Secretary of the Interior must con-
sider various elements, including the tribe’s need for
additional land, the proposed use for the land, the
impact on the local community if the land is removed
from the tax rolls and jurisdictional concerns arising
from transferring the land to tribal sovereign control. In
the event the Secretary of the Interior determines that
the property should be held in trust, the land will be
exempt from state and local taxation because the tribe
will have sovereign control over that property.55

III. The Potential Impact of the Supreme
Court’s Decision in Sherrill

The most obvious initial impact the Sherrill decision
will likely have is that it opens the door for local taxa-
tion on tribal commercial entities, including casinos,
that are not located on properly designated tribal lands,
and those properties that are not held in trust by the
Secretary of the Interior. The potential taxation on these
ventures, particularly Indian-owned casinos, while pro-
viding a substantial tax source for local governments
could prevent economic development in those areas of
the State where economic growth and employment
opportunities have otherwise remained stagnant. Pro-
ponents of the Sherrill line of reasoning have argued
that it is fundamentally unjust to permit tribal nations
to enjoy the benefits of the municipality’s services,
including police and fire protection, while at the same
time not paying taxes for those services. According to
proponents of the Sherrill line of reasoning, a contrary
ruling would in effect force non-Indian residents of
municipalities to subsidize services consumed by but
not paid for by the tribal nations.56

The Sherrill decision has already impacted signifi-
cant tribal nation land claims in upstate New York. In
dismissing the Cayuga Nation’s land claims in Cayuga
Indian Nation, the Second Circuit noted that the Sherrill
decision “has dramatically altered the legal landscape
against which we consider plaintiffs’ claims.”57 The Sec-
ond Circuit reasoned that although the Cayuga Nation
was awarded monetary damages, in place of eviction of
current property owners, its claims were nonetheless a
possessory land claim subject to equitable doctrines,
including laches.58 In interpreting the scope of the Sher-
rill decision, the Second Circuit held that “we under-
stand Sherrill to hold that equitable doctrines, such as
laches, acquiescence, and impossibility, can, in appro-
priate circumstances, be applied to Indian land claims,
even when such a claim is legally viable and within the
statute of limitations.”59 Relying upon the rationale in
Sherrill, the Second Circuit emphasized the disruptive

lation concerning governance of the parcels and New
York’s lengthy exercise of regulatory jurisdiction, the
Court reasoned, merited “heavy weight” in determin-
ing OIN’s arguments relative to its purported sovereign
dominion over the subject land.45

The Court focused primarily upon the laches argu-
ment, a doctrine barring long-dormant claims for equi-
table relief based upon one side’s inaction and the
other’s legitimate reliance.46 In support of this argu-
ment, the Court focused on various factors, including
OIN’s failure to seek to regain possession of their abo-
riginal lands by court decree until the 1970s, OIN’s fail-
ure to repurchase portions of the historic reservation
lands until the 1990s and the dramatic alteration in the
property over the 200-year time period from forest land
to a city.47 This long lapse of nearly 200 years, “during
which the Oneidas did not seek to revive their sover-
eign control through equitable relief in court, and the
attendant dramatic changes in the character of the prop-
erty, preclude OIN from gaining the disruptive remedy
it now seeks.”48 Thus, the changes in the character and
value of the land over the 200-year time period, reason-
ing accepted by the Court in other land claim disputes
involving tribal nations,49 played an important role in
the Court’s analysis and the alleged inequities in per-
mitting enforcement of the claim in light of the changes
in the condition and value of the property in question.50

The Court considered the impossibility doctrine
and the “impracticability of returning to Indian control
land that generations earlier passed into numerous pri-
vate lands.”51 The impossibility doctrine was first estab-
lished by the Court in the early 1920s and stands for the
proposition that it is impossible to restore tribal nations
to their former rights because the subject lands have
been opened to settlement and are now in possession of
innumerable innocent purchasers.52 The Court rejected
the Second Circuit’s rationale that the impossibility doc-
trine does not apply in this case because OIN acquired
the land in the open market and does not seek to
remove current property owners. In rejecting this analy-
sis, the Supreme Court reasoned that the reestablish-
ment of Indian sovereign control over land purchased
at market price would have disruptive practical conse-
quences and could potentially create a “checkerboard of
alternating state and tribal jurisdiction in New York
State—created unilaterally at OIN’s behest—would
‘seriously burde[n] the administration of state and local
governments’ and would adversely affect landowners
neighboring the tribal patches.”53 The Court expressed
concern that a contrary ruling could have a slippery
slope effect, encouraging the OIN to initiate additional
litigation freeing the areas from local zoning and other
regulatory controls.

The Court further offered an option to resolve this
controversy, noting that Congress had provided a



nature of the action, which at the outset sought to
remove current residents from the property. The Second
Circuit further reasoned that the District Court’s substi-
tution of monetary damages nineteen years after the
commencement of this action in place of “plaintiffs’ pre-
ferred remedy of ejectment” could not salvage this
claim, “which was subject to dismissal ab initio.”60 The
Court noted that had the Cayuga Nation filed the com-
plaint today, exactly as worded, a District Court would
be required to find the claim subject to and barred by
the doctrine of laches as interpreted by the Supreme
Court in Sherrill.

In addition, the Sherrill decision could potentially
implicate other aspects of tribal sovereign immunity as
well. The Sherrill decision may provide the impetus for
the imposition of the state and local government’s sub-
stantive and regulatory laws to tribal commercial activi-
ties taking place on properties located within the state,
but outside the reservation. State and local government
officials have now sought clarification from the federal
government concerning the scope of their respective
regulatory authority over tribal-owned business activi-
ties, including the operation of the Turning Stone Casi-
no.61 The decision may also call into question the adju-
dicatory scope of tribal courts and tribal law on those
lands.62

The next round of litigation arising from the Sherrill
decision will likely relate to the scope of a local govern-
ment’s authority to seek enforcement of the imposition
of those taxes. Although taxation of tribal commercial
activities and properties will now be permitted in cer-
tain circumstances, the Sherrill decision does not pro-
vide any insight as to what mechanisms will be avail-
able to municipalities to seek enforcement of those
taxes. For those tribal nations that have not waived
their sovereign immunity, and absent congressional
action, it appears that the Sherrill decision has not abro-
gated their sovereign immunity from suit. As articulat-
ed in Okla. Tax Com’n, a municipality’s power to tax is
wholly distinct from and does not automatically equate
with a power to enforce payment of those taxes. Thus,
those tribal nations may arguably still enjoy immunity
from lawsuits seeking enforcement of those taxes.
Remedies available to municipalities for enforcement of
those taxes may be limited to those enumerated in Okla.
Tax Com’n.63

While the Sherrill decision had an immediate
impact on New York’s plan for future casino construc-
tion plans with tribal nations, and has the potential to
further impinge upon sovereign immunity, municipali-
ties may find it difficult to enforce locally imposed taxes
against those tribal nations that have not waived the
protections afforded under the doctrine of sovereign
immunity.
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Tips for Deposing a Personal Injury Plaintiff
By David A. Glazer

The most important piece of discovery is the depo-
sition. Yet, it is often treated as only a necessary incon-
venience. A successful deposition is not the same as a
successful cross-examination at trial and should not be
treated as such. In reality, the deposition of the plaintiff
is the key to winning the case, because a proper deposi-
tion prevents surprise and enables you to fully prepare
for the trial. 

The purpose of the examination before trial is to
gather information. According to the Appellate Divi-
sion, the purpose of a deposition is to advance the
function of a trial to ascertain truth and to accelerate
disposition of suits, and thus, the better practice is to
permit a witness to answer questions, reserving objec-
tions for trial.1 For an attorney, it is used to prevent sur-
prise at trial (or summary judgment motion); pin the
witness down to a specific story, authenticate docu-
ments and potentially establish future impeachment
possibilities. In other words, a good deposition sets up
the trial.

Before one can conduct a useful deposition of a
plaintiff, there are three basic things that every attorney
must do before the deposition even starts. First, the
attorney must know the file. Second, the attorney must
know the law affecting the case, including valid objec-
tions in a deposition. Third, as much information as
possible on the plaintiff must be obtained, including
medical records, employment records and collateral
source records. 

Know the File First
Knowing the file is not always easy, but it is neces-

sary. Even a simple auto accident has its own nuances
that one can miss without reading the file. Frequently,
correspondence with the client or the carrier will note
an important issue to be explored at the deposition. An
attorney who fails to ask the questions that were previ-
ously highlighted hurts the client, him or herself and
the firm for which he works. Plus, when you know the
file, you are able to determine not only the case
strengths, but also the weaknesses. A smart plaintiff
will tailor his testimony to focus on your client’s per-
ceived weaknesses. Thoroughly knowing the file will
enable you to anticipate this tactic and frame your
questions accordingly. Thus, you can truly pin the
plaintiff down to a specific.

Know the Law of the Case
With knowledge of the basic facts from the file,

make sure that you, the attorney, know what areas of

the law apply. You cannot ask the proper questions if
you do not know what the plaintiff has to prove.
Remember, every plaintiff must prove cause and proxi-
mate cause. Without knowledge of the law, you will
never get beyond the basics of the case and into the
depths of the law where the case will be won or lost. 

Knowing the objections is part of knowing the law.
The primary objection in a personal injury deposition is
to the form. CPLR 3115(b) reserves all objections to the
time of trial except for those which can be cured at the
time of trial. You must ask the question specifically in a
proper form. Otherwise, as long as the question is relat-
ed to the claims being asserted by the plaintiff, the
question is proper. A plaintiff attorney can also object to
the content of the question if it is beyond the scope of
discovery. A witness at a deposition may not be com-
pelled to answer questions of law, particularly those
which relate to witnesses’ understanding of contentions
of lawsuit, and may not be compelled to answer ques-
tions seeking legal and factual conclusions or asking the
witness to draw inferences from facts.2 For instance,
you cannot ask about a prior hand injury in a knee
injury case because there is no relation to the claims
being made.

Get and Know the Medical Records
Finally, as defense counsel, you need to obtain as

much information on the plaintiff as possible prior to
the deposition. Most important are the emergency room
records. People are usually honest when they go to the
emergency room because they are thinking about their
own well-being instead of a lawsuit. The emergency
room visit sets up the questions that need to be
explored at the deposition. For instance, you can usual-
ly find out about prior injuries from the emergency
room records and whether or not the plaintiff was on
any medication. Also, these records sometimes relate a
version of the accident that differs from later testimony.
Cases can be won by a good defense attorney who can
exploit this inconsistency.

Remember to Ask Enough Questions
Now that these three basics are covered, how can a

defense attorney make the most of a deposition? First
and foremost, don’t be afraid to ask questions. We have
all seen the attorney race through a deposition because
it was assumed that the case was very simple and clear-
cut. Even the simple case deserves to be properly
explored. If the plaintiff never answers “I don’t know”
to a question, then you have not asked enough ques-
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On damages, ask the plaintiff questions as if you
were presenting the case for the plaintiff. Force the
plaintiff to go over every last bit of treatment. Let the
plaintiff exaggerate the injuries. Let him state that that
pain was intolerable and that he could not work. Make
the plaintiff be as specific as he can possibly be.
Remember that a plaintiff who cannot remember his
treatment basics looks insincere.

Do not forget to ask about the plaintiff’s employ-
ment history. A plaintiff might have a varied employ-
ment history or a long stretch of unemployment. Either
can affect the plaintiff’s damages and is fair game. Peo-
ple spend more time at work than anywhere else.
Cover the basics of the job and all of the physical
actions related to the job. Do obtain the information of
the plaintiff’s supervisors and co-workers as possible
sources of information. If the plaintiff has a desk job,
ask about phone and computer work. If the job
involves physical labor, ask about the tools used to per-
form the job and their weight. As a defense counsel,
you will often argue that the alleged injury is pre-exist-
ing. Having evidence of physical activity that could
have caused the alleged degeneration is necessary to
prepare for trial.

Remember That It Is Your Deposition
Finally, remember that you are in control of the

deposition. It can go as fast or as slow as you wish.
After reviewing the file, if you think that the deposition
will last a long time, be up front about the length before
starting the deposition. The other attorneys might
grumble, but at least you are being honest. You are
there to represent your client and learn as much about
the case as possible. Do not worry that plaintiff’s testi-
mony may ruin a motion for summary judgment. If the
plaintiff’s deposition testimony can defeat the motion,
then you were not going to win anyway, because the
plaintiff’s attorney would have filled in the facts with
an affidavit in the areas you did not question the plain-
tiff about in the first place. It is always better to know
how the plaintiff might attack your defense than to
guess as to how it might be done.
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tions. This is your opportunity as defense counsel to
probe the plaintiff’s mind. Use it. Do not let the com-
plaints of the other attorneys affect your quest for infor-
mation. CPLR 3113(b) specifically prevents opposing
counsel from unilaterally ending any deposition. There-
fore, you can safely ignore any threat that the opposing
counsel makes in seeking to end a deposition because
you are asking too many questions. Ask as many ques-
tions as you need to get the specifics of the case. Do not
stop at the generalities. Cases have been lost because
the plaintiff left enough room in his answers to give
himself an out. Your job is to eliminate the outs.

Deposition Tactics and Strategies
A very useful method of pinning the plaintiff firmly

into a story is the bill of particulars. Every bill of partic-
ulars will list the alleged acts of negligence. Use it as a
guide for your questions. It will also list the injuries.
Ask about every injury listed, even in the boilerplate
section. Plaintiff attorneys add the boilerplate to cover
themselves in case they missed something. Use it
against them. Make them withdraw allegations on the
record, or allow your questions. A good plaintiff attor-
ney will not hesitate to claim that an injury to one part
of the body will affect another. Use that to justify ques-
tioning about areas of the body that are not specific to
the case.

To obtain specific answers, you cannot accept sim-
ple answers to the important questions. Start out broad
and narrow it down. If the plaintiff’s attorney objects,
then remind him or her of the usual stipulations, which
allow your questions. As long as you are asking about
allegations made in either the complaint, or the bill of
particulars, then you have every right to ask the ques-
tion. To protect yourself, bring the judge’s phone num-
ber with you to the deposition. An attorney who knows
that he is obstructing a legitimate question will not
want to have to deal with the judge. If you are willing
to fight for your rights, then your opponent will usually
back down. Do not bother the judge if you have any
doubts about whether or not you are right.

Most importantly, ask the plaintiff what caused the
accident. You may get an objection, but it is a legitimate
question since the plaintiff was there. Make sure that
you force the plaintiff to name all of the causes of the
accident. Let the plaintiff name as many as he thinks.
The key is to make sure that you cannot be surprised
later. After all, if the plaintiff contradicts himself, then
you have the ability to attack his credibility. You will
never lose the case by forcing the plaintiff to name the
actual causes of the accident, but you can lose if he does
not name them.



BOOK REVIEW

Commercial Litigation in New York State Courts,
Second Edition
Robert L. Haig, Esq., Editor-in-Chief
West Publishing, 2005, 6,444 pages

Reviewed by Paul S. Edelman

The Second Edition of the treatise entitled Commer-
cial Litigation in New York State Courts has been pub-
lished recently by Thomson-West in a joint venture
with the New York County Lawyers’ Association. The
Second Edition is a five-volume, 6,500-page publication
which contains 88 chapters covering all aspects of civil
procedure in New York State courts as well as numer-
ous substantive law subjects. The authors include 122
of the most capable judges and litigators in New York
State, led by Editor-in-Chief Robert L. Haig.

The First Edition of this work was published in
1995. In its June 1996 issue (vol. 25, no. 1), the Torts,
Insurance and Compensation Law Section Journal pub-
lished a book review of the First Edition by Hon.
Eugene L. Nardelli, a Justice of the Appellate Division
for the First Judicial Department. In that book review,
Justice Nardelli evaluated the First Edition from the
perspective of a member of the TICL Section and con-
cluded:

I am confident that every member of
the Torts, Insurance and Compensation
Law Section, no matter their specialty,
will find this set to be a real timesaver,
as well as a source of valuable ideas
and insights. It is particularly useful
because of its balanced presentation
with strategic considerations for both
plaintiff and defense. Although the
focus is commercial litigation, it is a
superb analysis of litigation in general,
as much of its content is applicable to
any type of civil litigation.

Justice Nardelli also commented in that book
review:

Members of this Section who handle
commercial cases from time to time
will find Commercial Litigation in New
York State Courts a perfect resource
because the substantive chapters on
commercial subjects such as sales of
goods, contracts, collections, agency,

warranties, and contracts for services
are filled with helpful advice as well as
a wealth of case and statutory authori-
ty. However, even those whose practice
is exclusively personal injury will find
much assistance in these volumes.

Justice Nardelli’s book review set forth a detailed
analysis of the contents of the First Edition and of its
relevance and value to members of the TICL Section.
He focused on the comprehensive treatment in the First
Edition of all procedural aspects of civil litigation, not-
ing that the coverage extended from jurisdiction, venue,
pleadings, and third-party practice through discovery,
depositions, motion practice, and settlements. He
devoted particular attention to the nine extensive trial
chapters, the chapters on appeals to the Appellate Divi-
sion and the Court of Appeals as well as to the chapters
on punitive damages, judgments, and enforcement of
judgments. Finally, Judge Nardelli singled out for par-
ticular praise the substantive law chapters on “Insur-
ance,” “Construction Litigation,” “Environmental Liti-
gation,” “Torts of Competition,” and “Theft or Loss of
Business Opportunities.”

The Second Edition of this treatise continues to
deserve all of the praise which Justice Nardelli lavished
on the First Edition. In fact, the Second Edition is even
better and more useful to members of the TICL Section.

In light of Justice Nardelli’s comprehensive discus-
sion of the contents of the First Edition and his strong
endorsement of its value to members of the TICL Sec-
tion, I will limit this review to several new subjects of
particular interest and value to TICL Section members
which have been added to the Second Edition. These
new subjects are extensive. The Second Edition contains
21 new chapters in addition to the 67 chapters carried
forward (and substantially expanded) from the First
Edition. As a result, the Second Edition contains two
more volumes than the three-volume First Edition and
nearly 3,000 more pages. 

Of the 21 new chapters in the Second Edition, I
have selected three for particular attention in this book
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by which parties can cooperatively speed up the litiga-
tion process” and “[j]ust as importantly, the discussion
is aimed at providing ammunition to a litigant faced
with delaying tactics by the opposing party.” New
Chapter 56 discusses: (1) motions that can expedite liti-
gation; (2) devices to expedite the discovery process
(including stipulated facts, use of technology, protective
orders, and sanctions); and (3) devices to expedite the
trial (including motions in limine, streamlining the
expert phase of trials by using techniques to limit or
exclude expert testimony, and separate or bifurcated tri-
als). I am not aware of anywhere else a lawyer can turn
to find all in one place such practical and valuable
advice for streamlining and expediting litigation and
overcoming delay.

Finally, the Second Edition contains a superb new
Chapter 71 on “Products Liability” written by James V.
Kearney and Francis K. Decker, Jr. of Latham & Watkins
LLP. In 120 pages, the authors present a excellent prac-
tical discussion of litigating products cases including:
jurisdiction, choice of forum, and choice of law consid-
erations; product defects and causation; legal theories
and defenses; damages; successor liability; class actions;
discovery issues; use of expert witnesses; settlement,
trial, and appeal. This chapter, like the other substan-
tive law chapters in the Second Edition, also contains
helpful checklists of allegations and defenses and of
proof of allegations and defenses, as well as illustrative
jury instructions.

As Justice Nardelli noted in his book review in
1996, the First Edition of Commercial Litigation in New
York State Courts will be invaluable to every member of
the TICL Section. The Second Edition is bigger, more
comprehensive, and better than the First Edition and
even more valuable to TICL Section members. Don’t be
without it!

review because of the importance and relevance of their
subject matter to TICL Section members. The first of
these new chapters is Chapter 5 on “Case Evaluation,”
which was written by Alan I. Raylesberg of Chad-
bourne & Parke LLP. The introduction to this chapter
notes that its “focus will be on evaluation of cases from
both the plaintiff’s and defendant’s perspective, from
the initial stage of a matter through trial and appeal.” In
separate divisions, this chapter discusses: (1) evaluation
of a case at the outset (including development of a liti-
gation plan based on cost-benefit analysis and quantita-
tive models for evaluating litigation risks and costs); (2)
evaluating the likelihood of dismissal based on a CPLR
3211 motion in response to the complaint or based on a
motion for summary judgment; (3) evaluating the case
for settlement (including formulas and other models for
settlement evaluation, assessment of settlement over-
tures from one’s adversary, and factoring in settlement
initiatives by the court); (4) evaluating the case in the
context of alternative dispute resolution procedures
(including court ordered mediation and other ADR pro-
cedures); and (5) evaluating the case before and after
trial (including cost-benefit analysis of going to trial,
post-trial motions, and appeals). As readers can readily
see, these are some of the most important issues which
members of the TICL Section confront every day. Mr.
Raylesberg has done a superb job of providing useful
and practical advice in all of these important areas
which will enable TICL Section members to practice
more effectively and efficiently.

Another new chapter in the Second Edition which
is of particular interest and value to TICL Section mem-
bers is Chapter 56 on “Techniques for Expediting and
Streamlining Litigation” by David Klingsberg and Jef-
frey A. Fuiz of Kaye Scholer LP. The introduction to this
chapter notes that it “is designed to provide methods

Catch Us on the Web at
WWW.NYSBA.ORG/TICL
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