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Torts, Insurance & Compensation Law Section

Fall Meeting
October 7-10, 2010

Disney’s Yacht & Beach Club Resort, Lake Buena Vista, Florida

Disney’s Yacht Club Resort is near Epcot theme park, Disney’s Hollywood Studios theme park and Disney’s
BoardWalk Area. Behind Disney’s Yacht Club Resort lie Stormalong Bay and Crescent Lake. Stormalong Bay
spans 3 acres, with water slides emerging from the life-size replica of a wrecked ship, lagoons, a slow river
to float along in inner tubes and a sand-bottom pool. At the white sand-shored Crescent Lake, Guests can
rent a variety of watercraft (such as pedal boats and pontoons) from the Bayside Marina, go on a fishing
expedition or take a private cruise on the Breathless, where at night one might see fireworks.

Our meeting in Disney is a family and friends event. The CLE programs are in the morning, leaving you the
rest of the day to play golf and/or visit all the great attractions that Disney has to offer.

This is such a great opportunity to plan a mini-vacation with your family around our meeting. We have

a special group discount rate from the Disney Yacht & Beach Club Resort. Our hotel rates are good

three days prior and three days following the meeting. Book your plane flight now and get your hotel
reservations in early since space is limited. To make your hotel reservations, you can download hotel form
at www.nysba.org/TICLFall2010.

The Schedule of Events appears on pp. 41-44.
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A View from the Chair

The Section is planning
an exciting Annual Meeting
in Orlando, Florida at Walt
Disney World from October
7-10, 2010. Young lawyers
admitted to practice less than
10 years will receive a half-
price registration fee. For all of
our lawyers and their families,
there will be plenty to do with
activities for the children and
adults alike! If you have not
been to Disney recently, this
is the perfect time to go. Rates and airfare are extremely
reasonable and we are a fun and welcoming group. You
will not be disappointed.

We welcome to our Section’s Executive Committee
some newer members, including Sareer Fazili—a plain-
tiff’s attorney with Cellino & Barnes who will co-repre-
sent our Seventh District. In addition, we have Joanna
Roberto at the helm of our Insurance Coverage Com-
mittee. Joanna is an experienced coverage attorney with
Goldberg Segalla LLP and will keep all of us up-to-date
on the ever-changing matters in the area of insurance cov-
erage. We welcome both of them and their input.

We also have other openings on the Executive Com-
mittee and I welcome anyone with interest to e-mail me
at Igiordano@leclairkorona.com. The Executive Com-
mittee is the governing body of the Section, with both
plaintiffs” and defense lawyers from across the State. We
review and work not only on the activities of the Section,
but legislative matters that are important to our members.
For example, our Section has actively opposed the MAP
Program being proposed by the Workers” Compensation
Board through the hard work of our Workers” Compensa-
tion Division. I invite you to go to our website to review
the press releases and articles on this topic.

Furthermore, our Law School for Insurance Profes-
sionals is set for another year and allows opportunities
for all lawyers in our Section with interest to seek to
participate in this innovative networking and educational
program. In sum, the program is designed as a continu-
ing education presentation for insurance professionals.

It allows our members to directly interface with those
professionals whom they come in contact with—or want
to come in contact with—every day.

In addition, our Section has been active in organiz-
ing events for its members across the State. Most recently,
Heath Szymczak of our Business Torts and Employment
Litigation Committee worked collaboratively with other
Sections of NYSBA to provide a reception for the outgoing
and incoming Commercial Court Justices of the Eighth Ju-
dicial District, which was attended by approximately 120
attorneys. Be looking for another event to be organized
in the near future. Further, check our website for other
events that have been held and will be held in your area.
Simply go to www.nysba.org and our Section’s webpage.

If you have not found a reason to get involved yet,
maybe we can interest you in participating in our groups
looking at proposed legislative changes. There have been
a number of proposed and drafted bills that will impact
our practices everyday. For example, there have been at
least two proposals seeking to reform the No-Fault and
Serious Injury laws in New York State. Once again, we
invite you to participate in these conversations through
the Committees, Divisions, your local District Representa-
tives and anyone on the Executive Committee. Hope to
see you soon!

Very truly,
Laurie

TORTS, INSURANCE AND COMPENSATION LAW SECTION/

Visit us on the Web at
www.nysba.org/TICL
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CPLR Article 16—The Case for Meaningful Limitation

of Liability

By Howard S. Shafer and Alicia A. Foy

At common law, a joint tortfeasor would be jointly
liable for the plaintiff’s full economic and non-economic
damages. The New York State legislature, as part of its
tort reform legislation, enacted CPLR Article 16 to “rem-
edy the inequities created by common law joint and
several liability on low fault, deep pockets defendants.
Essentially, Article 16 of the CPLR modifies common law
joint and several liability.

71

Pursuant to CPLR 1601, a joint tortfeasor whose share
of fault is 50% or less, is only liable to the extent of that
tortfeasor’s share of the plaintiff’s total non-economic
loss. Additionally, the joint tortfeasor whose liability share
of fault is more than 50% is jointly liable for the plaintiff’s
total non-economic loss. As per the distinguished David
Siegal, “whatever its literary merit, it has in practical
application engendered difficulty centered on section
1602(5).”3

Certain actions, such as those “requiring proof of
intent,” are exempt from the apportionment limitation
delineated in CPLR 1601.* Therefore, a plaintiff who is
injured by an intentional tortfeasor is able to recover the
full amount of the plaintiff’s economic and non-economic
damages from that tortfeasor. However, the Appellate Di-
visions were divided as to whether this exemption is ap-
plicable to “hybrid situations.” A typical hybrid situation
involves joint tortfeasors, one of whom is a landowner,
who exhibited some form of negligence, and the other a
non-party who acted intentionally.

Nearly twenty years after the enactment of Article 16,
the Court of Appeals, in Chianese v. Meir,® finally resolved
the issue and concluded that apportionment is permis-
sible between negligent tortfeasors and non-party tort-
feasors because the 1602(5) exemption does not apply to
an action as a whole but only to the tortfeasor who acted
with intent.® In effect, a negligent tortfeasor in a negli-
gence action is not precluded from seeking the benefits
of CPLR 1601 apportionment of liability with a non-party
intentional tortfeasor.”

In Chianese, the plaintiff brought a personal injury ac-
tion against the building owner and management agency,
alleging that inadequate building security led to her
attack by a third party. The jury found that the attacker
gained entry to the premises through a negligently main-
tained entrance, which was a substantial factor in causing
the plaintiff’s injuries. The jury apportioned liability 50-50
between the negligent defendant and non-party inten-
tional tortfeasors. The trial court granted the plaintiff’s
motion to set aside the apportionment and the Appellate

Division affirmed and found the negligent defendants li-
able for the entire amount of the plaintiff’s non-economic
loss pursuant to CPLR 1602(5). On appeal, the Court of
Appeals affirmed the jury’s apportionment and con-
cluded that a pure negligence action does not fall within
the scope of 1602(5). The Court notes that the neither the
plain language nor the legislative history of 1602(5) “was
intended to create what would amount to a broad excep-
tion to the apportionment at the expense of the low fault,
merely negligent landowners and municipalities.”®

Exploring Apportionment

The Appellate Divisions of the First and Second De-
partments have addressed the issue of apportionment five
times since Chianese. With only one exception, the Appel-
late Divisions rejected a jury apportionment of liability of
more than 50% on a negligent tortfeasor.

In Cabrera v. Hirth,? an apartment dweller assaulted
a repairman. After trial the jury apportioned fault at 50%
against the landlord and 50% against the perpetrator. The
First Department affirmed the trial Justice’s denial of a
motion to reduce the apportionment against the landlord
to one-third.

A review of two pre-Chianese cases revealed a similar
result.!” In fact, in one, the Appellate Division First De-
partment substituted a 60%-40% apportionment in favor
of the Transit Authority for that of 75%-25% against the
Transit Authority rendered by the jury.

In Roseboro v. New York City Transit Authority,!! the
First Department firmly rejected the jury’s apportion-
ment of liability of 80% against negligent defendant and
20% against the non-party intentional tortfeasors, holding
that such apportionment has ignored the weight of the
evidence. In Roseboro, the plaintiff brought suit against the
defendant, New York City Transit Authority, for per-
sonal injury and wrongful death stemming from an early
morning attack on the decedent by drug addicts in the
course of a robbery on the defendant’s subway platform.
During the attack, the decedent was thrown from the
platform, chased onto the tracks, battered into a daze and
eventually struck by an approaching train. These events
occurred while the defendant’s employee, a station token
booth clerk, slept at his post with the attack displayed on
a monitor in front of him. The jury found the defendant,
New York City Transit Authority, negligent based on the
fact that the station token booth clerk was asleep and
failed to call the police for assistance. The plaintiff re-
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quested, and the trial court granted, to refuse to allow the
jury to apportion liability between the defendant and the
non-party attackers.

On remand, pursuant to Chianese, the jury was
charged to resolve the issue of apportionment. The de-
fendants were allowed to argue that the attackers were
largely responsible for the decedent’s injury. The jury
subsequently apportioned 80% against the defendant
and 20% against the non-party attackers. On appeal, the
First Department held that the jury’s apportionment
couldn’t stand because it is against the weight of the
evidence presented. The court reasoned that regardless
of how culpable the sleeping clerk might have been, the
defendant’s share of responsibility cannot approach the
degree of culpability of the perpetrators of the crime
underlying the lawsuit.!?

Similarly, in Stevens v. New York City Transit Author-
ity,'3 the Second Department also concluded that a
negligent tortfeasor could not approach the culpability
of an intentional tortfeasor. The action stemmed from the
injuries sustained by the plaintiff after being pushed by
an assailant from the subway platform onto the subway
tracks, where an oncoming train subsequently struck her.
The train operator activated the emergency brake but
was unable to stop in time to avoid striking the plaintiff.
The issue at trial was whether the train operator could
have averted the accident if he was traveling at a slower
rate of speed. The jury returned a verdict apportioning
40% responsibility for the accident to the defendant, New
York City Transit Authority, and 60% to the non-party
intentional tortfeasor. On appeal, the court upheld the
finding of liability against the defendant but found that
the apportionment of 40% was against of the weight
of the credible evidence. The court reasoned that any
negligence by the train operator cannot approach the
culpability of the perpetrators of the crime underlying
the lawsuit. Furthermore, the court concluded that the
circumstances warranted no more than a 20% allocation
of responsibility.

In Cintron v. New York City Transit Authority,'* an
infant was hit by a subway train. After trial a jury ap-
portioned 70% against the Transit Authority and 30%
against the plaintiff and the trial Justice set aside the jury
finding and dismissed the complaint. On appeal, the First
Department reversed the dismissal and remanded for a
new trial on apportionment unless the plaintiff agreed to
a 50%-50% apportionment.

However, there is one instance where a court con-
cluded that the negligent tortfeasor culpability might
approach the culpability of the perpetrators of the crime
underlying the lawsuit. In Nash v. Port Authority of New
York and New Jersey,'® the First Department, affirmed a
jury’s apportionment of 68% to the negligent defendant
and 32% to the non-party intentional tortfeasor. The court

acknowledged that the case is neither one of ordinary
negligence nor a coincidental intentional act, thus dis-
tinguishing it from the average hybrid situation.!® More
specifically, the court considered the negligence of the
station token booth clerk in Roseboro, or the train operator
in Stevens, to be Lilliputian in scale.!”

In Nash, terrorists drove a bright yellow rental van,
loaded with explosives, into the underground public
parking garage of the World Trade Center. The terrorists
parked the van near vital utility and communications
systems, lit a ten-minute fuse and safely left the prem-
ises. The existing security measures were inadequate;
there was neither a gate nor any parking attendants to
screen for explosives. The explosion killed six people,
injured hundreds and cause significant damage, such as
the severance of essential services to the tenants of the
World Trade Center.!® The jury found that the defendant
had been negligent in failing to maintain the premises in
a reasonable and safe manner, and that negligence was a
substantial cause for the terrorist attack.

On appeal, the First Department concluded that
the apportionment assigned to the negligent defendant
was justified by the negligence and circumstances un-
der which the negligence contributed to the terrorist
attack.!” The court further explained that the jury was
entitled to conclude that the defendant’s negligence was,
if not gross, then dramatically out of the ordinary.?’ The
evidence showed that, several years prior to the terror-
ist attack, the defendants were put on notice that the
World Trade Center was vulnerable to terrorist attack,
specifically through its public parking garage. Outside
consultants and internal security consultants, warned the
defendants, of the precise manner in which the vulner-
ability could be exploited,?! specifically noting that the
parking lots are highly susceptible to car bombings.?? In
one report, the consultant expressed the view that that it
was not merely possible but probable that there would be
an attempt to bomb the World Trade Center through the
parking lot. The consultant recommended an immediate
improvement of surveillance and screening measures at
the parking garage.? In fact, the terrorists duplicated the
exact scenario that had been foreseen by the security con-
sultants.?* As such, the evidence presented at trial sup-
ported the conclusion that this particular defendant was
not the low fault defendant that the Legislature intended
to benefit when it enacted CPLR article 16.

Conclusion

It is well established that if a plaintiff is injured by
joint tortfeasors, one who acted with intent and the other
negligently, the intentional tortfeasor will be liable for the
full amount of the plaintiff’s economic and non-economic
damages. However, the negligent tortfeasor may assert
the apportionment benefits of CPLR Article 16. Although
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release from joint and several liability is not automatic, a
review of the recent First and Second Department Appel-
late Division cases suggests that the limited liability pro-
tections of CPLR Article 16 are real. In the one exception,
the First Department went to great lengths to distinguish
the Port Authority case from the earlier cases limiting the
liability of negligent tortfeasors. That, coupled with the
noting of the legislative history of 1602(5) and the inten-
tion to limit the liability of “the low fault, merely negli-
gent landowners and municipalities” suggests that the
limitation of liability was intended to be meaningful.
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Enjoy the Arons Interviews While They Last

By Matthew J. McDermott

In Arons v. Jutkowski,! the New York Court of Appeals
addressed the ability of defense counsel in a personal-
injury action to conduct private interviews of a plaintiff’s
treating physicians. In its Memorandum Decision, issued
on November 27, 2007, the Court held that such interviews
may be conducted, consistent with certain guidelines.
Further, while the Court did not directly address the issue,
the opinion strongly suggests that such interviews may be
conducted prior to the filing of a Note of Issue. Since the
issuance of the decision, the plaintiff’s personal-injury bar
has unanimously voiced its displeasure with the ruling,
and lacking any further avenue for judicial redress, has
sought the assistance of the New York State Senate and
Assembly to legislatively overturn the Court of Appeals’
holding in Arons.

The Underlying Cases

As a context for the discussion, the Court of Appeals
selected three cases that presented the issue: Arons v.
Jutkowski;?> Webb v. New York Methodist Hospital;® and Kish
v. Graham.* All were medical malpractice actions. In all of
them, the issue arose where a defendant requested ex-
ecuted authorizations, compliant with the requirements of
the Health Insurance Portability and Accountability Act of
1996 (“HIPAA”), to conduct private interviews with one
or more of the plaintiffs’ treating physicians after the Notes
of Issue were filed. In each case, the plaintiff’s counsel
refused to supply the authorizations and defense counsel
moved to compel. The trial courts granted the defendants’
motions in all three cases and directed the plaintiffs to sup-
ply the requested authorizations.

In each of these cases, the trial courts placed signifi-
cant conditions and restrictions upon defendants’ inter-
views of the treating physicians. In Arons, the trial court
directed that the defendant must include a statement on
the authorization itself, in bold type, that the interview is
to assist the defendant in a lawsuit and is not at the request
of the plaintiff/patient.’ The court further directed that
within 72 hours of the interview with a physician, defense
counsel must turn over to plaintiff’s counsel any written
statements, records or other documents obtained from
the physician, as well as copies of the defense attorney’s
own notes of the interview, excepting legal conclusions or
impressions.® The trial court in Webb adopted a similar set
of requirements, based primarily upon a prior agreement
between counsel.’

In Kish, the trial court directed that defense counsel
serve a trial subpoena upon the physician contemporane-
ous with the authorization and request for an interview.?
The court also directed that the authorization and sub-
poena be accompanied by a cover letter explaining that

while the subpoena does require the physician’s attendance
at trial, there is no requirement that the physician speak
with counsel prior thereto; that the sole purpose of the
pre-trial interview is to assist the defense; that a copy of the
physician’s records previously provided to defense counsel
will be made available during the interview to assist the
physician; and that the physician is not required to provide
defense counsel with any additional records prior to trial.?

In each case, the plaintiffs appealed the Order of the
trial court, and in each case, the Appellate Court reversed,
holding that the plaintiffs may not be required to supply
HIPAA-compliant authorizations to the defendants to per-
mit private interviews with treating physicians. The Second
Department reversed the decision of the lower court in
Arons, and then in Webb based upon the same reasoning.
Thereafter, the Fourth Department reversed the trial court’s
decision in Kish, following the reasoning in Arons, but with
two Justices dissenting.

The Court of Appeals Decision

The Court of Appeals addressed similar certified ques-
tions from the Appellate Division: whether the Second
Department in Arons and Webb, and the Fourth Department
in Kish, properly reversed the decisions of the trial courts
below, and denied the defendants” applications for autho-
rizations to conduct private interviews of the plaintiffs’
treating physicians.

In the opening of the opinion, authored by Judge Read,
the Court of Appeals set forth the question presented, fol-
lowed by its answer: “These appeals call upon us to decide
whether an attorney may interview an adverse party’s
treating physician privately when the adverse party has
affirmatively placed his or her medical condition in contro-
versy. We conclude that an attorney may do so.”!

The Court opened its analysis by stressing the impor-
tance of “informal discovery processes,” such as witness
interviews, in litigation. Relying upon its prior opinions in
Niesig v. Team I," and Siebert & Co. v. Intuit Inc.,'? the Court
lauded the efficiency of informal discovery in terms of
expedience and cost-savings. While both Niesig and Siebert
dealt with interviews of current and former corporate
employees, the Court explained that no distinction was
required with regard to the requested interviews of treating
physicians in Arons, Webb, and Kish. This was so because
a personal-injury plaintiff places his or her physical and/
or mental condition in issue, and necessarily waives the
physician-patient privilege. The Court explained:

This waiver is called for as a matter of basic
fairness: “[A] party should not be permitted
to affirmatively assert a medical condition
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in seeking damages or in defending against
liability while simultaneously relying on the
confidential physician-patient relationship
as a sword to thwart the opposition in its ef-
forts to uncover facts critical to disputing the
party’s claim.”1?

Indeed, the Court of Appeals explicitly held that there is
no basis for disparate treatment of non-party laypersons
and non-party physicians in personal-injury actions, stat-
ing “We see no reason why a nonparty treating physician
should be less available for an off-the-record interview
than the corporate employees in Niesig or the former cor-
porate executive in Siebert.”14

Having eliminated any special treatment of physicians
in personal-injury actions, due to the necessary waiver of
the physician-patient privilege by the plaintiff, the Court
turned to the plaintiffs” argument that an “informal inter-
view” is not one of the discovery devices enumerated in
the CPLR or Uniform Rules for the Trial Courts.

The Court of Appeals acknowledged that while there
are no explicit statutory provisions which authorize ex
parte interviews of non-parties, there are also no statutory
provisions that prohibit such practice. The Court noted
that attorneys “have always sought to talk with nonparties
who are potential witnesses as part of their trial prepara-
tion.”!® Highlighting, once again, the efficiency of informal
discovery, the Court held that “Article 31 does not ‘close
off” these ‘avenues of informal discovery,” and relegate
litigants to the costlier and more cumbersome formal dis-
covery devices.”10

Finding no prohibition against a defendant conducting
ex parte interviews of a plaintiff’s treating physicians, the
Court turned to the conditions and requirements imposed
upon defense counsel by the trial courts in Arons, Webb,
and Kish. The Court held that there was no requirement
in HIPAA or the supporting Privacy Rules promulgated
by the Secretary of the Department of Health and Human
Services (“HSS”), that a defense attorney, after conducting
an interview of a treating physician, turn over copies of
materials produced by that physician, or that attorney’s
own notes of the interview. Indeed, the Court held that
such requirements were directly at odds with its holdings
in Niesig and Siebert.'”

What Did Defense Counsel Get?

Under the Court of Appeals decision in Arons, a
defendant’s entitlement to the following were confirmed,
without question:

1. The right, after the filing of a Note of Issue and
Certificate of Readiness for Trial, to solicit an ex
parte conversation with a physician that treated the
plaintiff, provided: a) the physician is furnished
with a HIPAA-compliant authorization executed by
the plaintiff, and b) the physician is clearly advised

of the identity of the defense attorney’s client and
their interest in the litigation; that discussion with
the defense attorney is entirely voluntary; and that
the interview is limited to the injuries or conditions
claimed in the lawsuit.

2. The right, after the filing of a Note of Issue and Cer-
tificate of Readiness for Trial, to apply to the Court
for an Order compelling the plaintiff to provide
defense counsel with HIPA A-compliant authoriza-
tions to conduct ex parte interviews of all treating
physicians

3. The right to refuse disclosure of an attorney’s own
notes that are generated during an ex parte inter-
view with plaintiff’s treating physician

Did Defense Counsel Get Anything Else?

The three entitlements listed above are clear and
unquestionable from the Arons opinion. There can be no
reasonable argument on these items. Notably, the first two
items are prefaced by the qualification “after the filing of a
Note of Issue and Certificate of Readiness for Trial.” This
qualification is included because in each of the underlying
actions, Arons, Webb, and Kish, defense counsel moved to
compel the respective plaintiffs to provide authorizations
for ex parte interviews with treating physicians after discov-
ery was concluded and the Notes of Issue filed.

The Court of Appeals acknowledged the question of
timing in the Arons opinion: “[W]e understand that, in fact,
for many years trial attorneys in New York have engaged
in the practice of interviewing an adverse party’s treat-
ing physician ex parte, particularly in malpractice actions,
although only after a note of issue was filed.”!® While the
Court does not explicitly state that defense counsel may
conduct these interviews prior to the filing of the Note of
Issue, this entitlement is clearly implied.

In its Memorandum Decision, the Court of Appeals
made clear that there are no special considerations for
the interview of a treating physician within the context
of a personal injury action. When plaintiff puts his or her
physical condition at issue, the physician-patient privilege
is waived. After removing this unique facet from consid-
eration, the Court addressed the interview of a physician
as it would an interview of any non-party witness. Clearly,
there is no prohibition against an attorney seeking out
a non-party witness and inquiring with them as to their
recollection of relevant events before the Note of Issue is
filed. Indeed, early investigation of an incident, including
interviewing witnesses to the events that are the subject
of the suit, may not only be good practice, but included
in the ethical obligation that an attorney bears to seek out
and present the best possible arguments on behalf of their
clients.

Second, the Court of Appeals clearly implies that
defense counsel need not wait for the filing of the Note
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of Issue in order to obtain an authorization and conduct
an ex parte interview of a treating physician. The Court
comments that “it bears emphasizing that the filing of a
note of issue denotes the completion of discovery, not the
occasion to launch another phase of it.”!° The Court goes
on to explain as follows:

While interviews may still take place post-
note of issue, at that juncture in the litiga-
tion there is no longer any basis for judicial
intervention to allow further pretrial pro-
ceedings absent “unusual or unanticipated
circumstances” and “substantial prejudice.”
As aresult, if a treating physician refuses to
talk with an attorney and the note of issue
has already been filed, it will normally be
too late to seek the physician’s deposition or
interrogatories as an alternative.?’

The clear implication is that if an interview is sought
prior to the close of discovery, and the physician refuses,
then defense counsel may seek a deposition by way of
subpoena. If the physician fails to submit to a deposition
pursuant to a subpoena, defense counsel may resort to

a motion to compel compliance. Certainly the Court of
Appeals would not suggest such a procedure if it were
impermissible.

Third, Justice Pigott in his dissenting opinion stated
that “[u]nder our holding today, ...defense counsel would
be permitted to obtain court-ordered, HIPAA-compliant
authorizations at any time and use them at any time
both prior to and after the filing of the note of issue and
certificate of readiness.”?! While a dissenting assessment
of the majority opinion may not have the force of law, it
should be noted that the majority does not disagree with
Judge Pigott or even address the point. This is significant
because the majority does take explicit issue with the dis-
sent on a separate issue.

In footnote 5 of the majority opinion, the Court ad-
dresses the dissent’s concern that defense counsel were
permitted to seek an Order from the trial court compel-
ling plaintiff to provide authorizations for interviews
after discovery is closed and the Note of Issue is filed.?? In
the footnote, the Court identifies the issue and responds
directly. Clearly, the majority considered the dissenting
opinion, and was willing to explicitly dispute a position
that it found to be erroneous. If the dissent was incorrect
in stating that defense counsel may now conduct ex parte
interviews of plaintiff’s treating physicians before or after
the filing of a Note of Issue, then there is strong indication
that the majority would have addressed it.

Finally, there are bills pending in the New York State
Senate and Assembly that will prohibit such interviews by
defense counsel. The legislative memoranda accompany-
ing both bills indicate that the holding in Arons “would
now permit defense counsel to obtain court ordered
HIPAA compliant authorizations at any time and use

them at any time both prior to and after the filing of the
Note of Issue and Certificate of Readiness.”? Clearly, both
houses of the State Legislature interpret Arons to authorize
interviews of treating physicians before the filing of a Note
of Issue.

Based upon the foregoing, defense counsel may seek
HIPAA-compliant authorizations to conduct ex parte inter-
views of a plaintiff’s treating physicians before or after the
filing of a Note of Issue. If plaintiff’s counsel refuses a re-
quest for such authorizations because the Note of Issue has
not yet been filed, defense counsel should move to compel
the authorizations based upon the four arguments above.

It is interesting to consider the potential response of
plaintiffs and their counsel to a request for Arons authori-
zations. Putting aside the debate on timing, i.e., whether
the request for authorizations is made before or after the
filing of a Note of Issue, it is clear that the authorizations
must be provided to defense counsel. It is also clear that
defense counsel may conduct non-party depositions of a
plaintiff’s treating physicians. But what happens where a
plaintiff, in order to resist such interviews or depositions,
designates the physician as an expert and serves appropri-
ate disclosure pursuant to CPLR 3101(d)? At that point,
further discovery of the physician would seemingly be
prohibited pursuant to CPLR 3101(d)(iii).?* In the absence
of a showing of “special circumstances” and a court order,
disclosure would end at the written designation pursuant
to 3101(d)().

Even if a plaintiff foils an interview or deposition of a
treating physician by serving expert disclosure pursuant to
CPLR 3101(d), such disclosure, in and of itself, may have
significant value to the defense. In providing disclosure
under CPLR 3101(d)(i), a plaintiff is required to set forth a
specific list of every opinion that the physician will offer
and the factual basis therefore. At trial, the physician may
be held within the four corners of that written disclosure.
Clearly, this is preferable to the all too common situation
where a treating physician is permitted to testify in the
absence of formal disclosure, and all conclusions and opin-
ions are generally attributed to the physician’s treatment
records.”

It is certainly easier to defend the specific claims, opin-
ions and conclusions set forth in a finite list, rather than
digesting a voluminous treatment record and attempting
to forecast the anticipated testimony of a treating physi-
cian. In the end, the service of a demand for Arons authori-
zations at the outset of a case will lead to either interviews
or depositions of a plaintiff’s treating physicians, or the
service by plaintiff’s counsel of expert disclosure pursuant
to CPLR 3101(d) in order to shield a physician from further
disclosure. If the former, defense counsel will have the
opportunity to review treatment records with the author-
ing physician in detail, and to assess the personality and
bearing of the physician. In this way, defense counsel will
be in a position to assess the impression that the physi-
cian will make upon a jury. If plaintiff’s counsel chooses to
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designate a physician as an expert, and thereby bar further
discovery, at least defense counsel will have a specific,
itemized list of every opinion that the physician intends to
offer at trial. This will better equip defense counsel to limit
the testimony of the physician.

Pending Legislative Action

Bills are currently pending before both the New
York State Senate and Assembly that would bar ex-parte
interviews of treating physicians. The text of the proposed
legislation in the Senate is as follows:

Section 3102 of the civil practice law and
rules is amended by adding a new subdivi-
sion (c-1) to read as follows:

(C-1) EX-PARTE INTERVIEWS. IN ANY
ACTION INVOLVING PERSONAL IN-
JURY, MEDICAL, DENTAL, OR PODI-
ATRIC MALPRACTICE OR WRONGFUL
DEATH, NO PARTY OR ANYONE ACTING
ON BEHALF OF A PARTY MAY EITHER
DIRECTLY OR INDIRECTLY CONDUCT
EX-PARTE INTERVIEWS WITH THE
TREATING PHYSICIANS OR OTHER
HEALTH CARE PROVIDERS OF ANY
OTHER PARTY. NOTHING IN THIS SUB-
DIVISION SHALL PROHIBIT AN ATTOR-
NEY OR THE AGENT OR EMPLOYEE OF
AN ATTORNEY WHO REPRESENTS THE
PARENT, THE ESTATE OF THE PATIENT,
OR THE NATURAL OR DULY APPOINTED
GUARDIAN OF THE PATIENT WHOSE
CONDITION IS AT ISSUE IN THE AC-
TION FROM CONDUCTING EX-PARTE
CONVERSATIONS WITH A TREATING
PHYSICIAN OR OTHER HEALTH CARE
PROVIDER OF THE PATIENT.?

In the State Senate, the Bill was referred to the Committee
on Codes on January 6, 2010. In the Assembly, the synony-
mous Bill was referred to the Judiciary Committee on the
same date.

In both Houses of the Legislature, the stated inten-
tion of the sponsors is to statutorily abrogate the holding
of the Court of Appeals in Arons “and make it clear that
in any action involving personal injury...the defendant
is barred from conducting such ex parte interviews with
the plaintiffs [sic] nonparty treating physicians.”?” While
the sponsors acknowledge that a personal-injury plaintiff
waives the physician-patient privilege as to those inju-
ries or conditions that are put in issue, the proposed Bills
purportedly limit a defendant’s discovery to those devices
that are specifically and explicitly enumerated in Article
31 of the CPLR and the Uniform Rules for the New York
State Trial Courts, e.g., a deposition pursuant to CPLR
3106(b).2 While the sponsors espouse an intent to protect
the sanctity of Article 31, and the finality of a Note of Issue

and Certificate of for Trial, one is left seeking a justification
for the disparate treatment of non-party physicians versus
non-party lay people.

Certainly, there is no prohibition against a defense
attorney seeking out and privately interviewing an eye-
witness to an accident. As noted above, counsel’s ethical
obligations may require it. A plaintiff puts his or her physi-
cal condition in issue when he or she brings a personal-
injury action. As a result, the physician-patient privilege
is waived. If there is no privacy interest, then why would
a treating physician be treated differently than any other
non-party witness? In the absence of a substantive justifica-
tion, the survival or prohibition of what have come to be
known as “Arons interviews” now lies in the hands of the
Legislature.
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Summary of New York State Class Actions in 2009:
TICL Class Action Committee Report

By Thomas A. Dickerson and Kenneth A. Manning

Last year the Court of Appeals, the Appellate Divi-
sions and numerous Trial Courts addressed a variety of
class issues including post settlement discovery, decep-
tive price matching, cell phone plans, gift cards, fixed
price contracts, employee gratuities, trespass and termi-
nal boxes, cable TV converter boxes, demutualization,
microprint equipment leases, lien law, brokerage account
maintenance fees, backdating wholesale store renewal
memberships, Macy’s Rewards Certificates and attorneys
fees.

Post Settlement Discovery

In Wyly v. Milberg Weiss Bershad & Schulman, LLP!
the Court of Appeals limited discovery of class counsel
dismissed by the Court.

In a class action, however, an absent class
member does not possess a “broad right” of
access to the files of a class counsel dis-
missed by the trial court during the litiga-
tion’s pendency...would create “the poten-
tial for class counsel to be unduly burdened,
even after the end of litigation, by a multi-
tude of requests from absent class members
for counsel’s entire file.”

Deceptive Price Matching

In Dank v. Sears Holding Management Corporation,? a
“3 policy as being as

7

challenge to Sear’s “price matching
deceptive the court observed that

The complaint alleges that Sears published
a policy promising...to match the “price on
an identical branded item with the same
features currently available for sale at an-
other local retail store” (and) that the plain-
tiff requested at three different locations
that Sears sell him a flat-screen television at
the same price at which it was being offered
by another retailer. His request was denied
at the first two Sears locations on the basis
that each store manager had the discretion
to decide what retailers are considered local
and what prices to match. Eventually he
purchased the television at the third Sears
at the price offered by a retailer located 12
miles from the store, but was denied the
$400 lower price offered by a retailer located
8 miles from the store...the complaint states
a cause of action under GBL 349 and 350.

The court subsequently denied class certification* finding
that plaintiff failed to establish numerosity and his ad-
equacy as class representative since serving as class repre-
sentative and class counsel created a conflict of interest.

Employee Gratuities

In Krebs v. The Canyon Club® the court granted class
action to an action brought by employees seeking retained
gratuities. The court noted that plaintiff

alleges that she has worked since July 2007
as a waitress or food server at the Club.
The Club is a private golf and country club
which is available to the general public as
a site for catered events such as weddings,
bar/bat mitzvahs and other functions.... She
alleges that the Club imposed on custom-
ers a service charge which customers were
led to believe was a gratuity intended for
employees but which the Club retained for
itself.

Certification granted.

CPLR § 901(b)

From time to time the U.S. Supreme Court has ren-
dered decisions which have had a profound impact on
the viability of state court class actions, including those
brought pursuant to Article 9 of the CPLR. The U.S.
Supreme Court’s decision issued on March 31, 2010 in
Shady Grove Orthopedic Associates, P.A. v. Allstate Insurance
Company?® is no exception.

Notwithstanding the 1975 Judicial Conference pro-
posal for a new class action statute designed to “set up a
flexible, functional scheme whereby class actions could
qualify without the present undesirable and socially
detrimental restrictions,”” there has been some reluctance
over the years since CPLR Article 9 was enacted in 1975 in
applying it to the full range of common claims warrant-
ing class action treatment [see e.g., Globe Surgical Supply v.
GEICO Insurance Company® and Friar v. Vanguard Hold-
ing Corporation®]. That reluctance also appears in CPLR §
901(b) which provides that “Unless a statute creating or
imposing a penalty, or a minimum measure of recovery
specifically authorizes the recovery thereof in a class ac-
tion, an action to recover a penalty, or minimum measure
of recovery created or imposed by statute may not be
maintained as a class action.” As noted by the Court of
Appeals in Sperry v. Crompton Corp.™
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While the Legislature considered the Judi-
cial Conference report, various groups ad-
vocated for the addition of a provision that
would prohibit class action plaintiffs from
being awarded a statutorily-created penalty
or minimum measure of recovery, except
when authorized in the pertinent statute...
It is obvious that by including the penalty
exception in CPLR 901(b), the Legislature
declined to make class actions available
when individual plaintiffs were afforded
sufficient economic encouragement to insti-
tute actions (through statutory provisions
awarding something beyond or unrelated to
actual damages) unless a statute expressly
authorized the option of class action status.

CPLR § 901(b) prohibition of class actions seeking a
penalty or a minimum recovery has been applied by New
York courts in antitrust actions under General Business
Law § 340 [Donnelly Act] [see e.g., Sperry v. Crompton
Corp.,'! Paltre v. General Motors Corp.,** Ho v. Visa USA,
Inc.,'® Cunningham v. Bayer, AG,** Asher v. Abbott Laborato-
ries'] and to claims brought under the federal Telephone
Consumer Protection Act [see e.g., Giovanniello v. Caro-
lina Wholesale Office Machine Co., Inc.,'® Rudgazer & Gratt
v. Cape Carnaveral Tour & Travel, Inc.,\” Leyse v. Flagship
Capital Services Corp.'8]. However, the CPLR § 901(b)
prohibition has not been applied in class actions alleg-
ing a violation of General Business Law §§ 349, 350 [see
e.g., Cox v. Microsoft Corp.,* Ridge Meadows Homeowners's
Association, Inc. v. Tara Development Co., Inc.?’], Labor Law
§ 220 [see e.g., Pasantez v. Boyle Environmental Services,
Inc.,?* Galdamez v. Biordi Construction Corp.??] and Labor
Law § 196-d [see e.g., Krebs v. The Canyon Club®] as long
as the penalty damages are waived and class members
are given the opportunity to opt-out.

In an effort to avoid the impact of CPLR § 901(b)
some class actions have been brought in federal court
under FRCP 23 which has no such prohibition. Perhaps,
on the basis of comity and to discourage forum shop-
ping the federal courts have routinely referred to CPLR
§ 901(b). For example, in Leider v. Ralfe* a class action
setting forth “federal and state claims based on De Beers
alleged price-fixing, anticompetitive conduct and other
nefarious business practices” the court held that “NY
C.PL.R. §901(b) must apply in a federal forum because it
would contravene both of these mandates to allow plain-
tiffs to recover on a class-wide basis in federal court when
they are unable to do the same in state court” and would
encourage forum shopping.

In Shady Grove Orthopedic Associates, P.A. v. Allstate
Insurance Company? the petitioner filed a class action in
diversity against Allstate seeking interest allegedly due
and owing. The District Court held that it was deprived
of jurisdiction by “N.Y. (CPLR) § 901(b) which precludes
a class action to recover a ‘penalty’ such as statutory

interest. Affirming, the Second Circuit...held that § 901(b)
must be applied by federal courts sitting in diversity be-
cause it is ‘substantive” within the meaning of Erie R. Co.
v. Tompkins.”?

In reversing Justice Scalia writing for the majority
stated that

The question in dispute is whether Shady
Grove’s suit may proceed as a class action.
Rule 23.. .creates a categorical rule entitling
a plaintiff whose suit meets the specified
criteria to pursue his class as a class action...
Thus, Rule 23 provides a one-size-fits-all
formula for deciding the class-action ques-
tion. Because § 901(b) attempts to answer
the same question-i.e,, it states that Shady
Grove’s suit “may not be maintained as a
class action” (emphasis added) because of
the relief it seeks-it cannot apply in diversity
suits unless Rule 23 is ultra-vires...Rule 23
automatically applies “in all civil actions
and proceedings in the United States district
courts.”

There are several possible outcomes from the Shady Grove
decision. First, there may be an increase in the number of
class actions brought in federal court by New York State
residents seeking to avoid the impact of CPLR § 901(b).
Second, defendants in some class actions brought under
CPLR Article 9 may be less anxious to remove such cases
to federal court under the Class Action Fairness Act.
Third, the Legislature may revisit the need for CPLR §
901(b).

Trespass and Terminal Boxes

In Corsello v. Verizon New York Inc.?” the court denied
class certification in a trespass action brought by property
owners seeking compensation from Verizon.

[IIn order to service high density neighbor-
hoods in New York City, where buildings
are attached and access to the street is
limited, Verison extends its telephone lines
from the public way or street to individual
homes and businesses by implementing an
“inside block architecture” which requires
Verison to place terminal boxes on the rear-
walls of privately owned buildings...Plain-
tiffs, as owners of property encumbered

by one of the...rear wall terminals (are)
seeking declaratory and injunctive relief
and monetary damages for trespass upon
their property, compensation pursuant to
Transportation