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In January of each year, in 
connection with the NYSBA 
Annual Meeting, the New York 
Law Journal invites NYSBA 
Section Chairs to submit an 
article about the work of her or 
his Section. In my 2013 article I 
noted that more than one-third 
of the members of NYSBA are 
55 years of age or older and 
thus eligible to be members of 
the Senior Lawyers Section. The 
mission of the Senior Lawyers 
Section is to appeal to the varied interests of this large and 
growing group by addressing the issues that these lawyers 
face in their practices and their lives.

The Section has achieved a remarkable rate of growth 
in the almost four years since it was established. That 
growth is due in large part to the vision of my predeces-
sors, Justin Vigdor and Walter Burke, as well as to the 
varied programs developed by our Program and CLE 
Chair, Carole Burns, who is also Chair-Elect, and the wide-
ranging content of our newsletter skillfully shepherded by 
Editor Willard Da Silva. A review of this issue of The Senior 
Lawyer provides ample evidence of the breadth of the Sec-
tion’s interests.

The eleven committees that the Section has established 
address a broad range of issues of interests to our mem-
bership and all of them welcome active participation by 
current and new members of the Senior Lawyers Section. 
In this Message I shall highlight the work of a number of 
these committees by presenting excerpts of descriptions 
prepared by the committee chair. It is my intention to have 
at least a page in each future issue of The Senior Lawyer 
that provides an update on the work of the various SLS 
committees.

 Age Discrimination Committee: The basic purpose 
of the Age Discrimination Committee is to help senior 
lawyers, as well as younger members of the bar, to become 
familiar with this area of the law as it may affect their ca-
reers and to help promote changes that will end age-related 
discriminatory practice affecting attorneys. As part of this 
effort, the Committee intends to continue the excellent 
work of the NYSBA Special Committee on Age Discrimina-
tion in the Profession which issued a report  on mandatory 
retirement practices in the profession that was approved by 
NYSBA in 2007.

Law Practice Continuity Committee: The Committee 
supports efforts to assist solo and small fi rm practitioners 
in planning for the orderly transition of their practice, as 
well as to identify ways in which mechanisms can be es-
tablished to protect the interests of the clients of deceased, 
disabled or absent solo or small fi rms practitioners who 
have not made adequate provision in advance for his or 
her inability to continue representing clients.

A Message from the Section Chair
Legislation Committee: The Committee reviews 

pending State and Federal legislation of interest to Senior 
Lawyers, and proposals under consideration by NYSBA 
to support or oppose legislation and, where appropriate, 
makes recommendations to the NYSBA Executive Commit-
tee as to action. The Committee also reviews recommenda-
tions received from the Section or from the NYSBA Execu-
tive Committee with respect to prospective proposals.

Pro Bono Committee: Staffed civil legal service pro-
grams are able to serve only a small portion of low-income 
New Yorkers who need assistance. Private attorneys who 
volunteer their time, pro bono, help reach those who other-
wise would not be aided. Senior lawyers, whether retired 
or not, have a wealth of experience to contribute. This 
Committee seeks to meet more of the needs of the public, 
while at the same time providing an avenue for meaning-
ful service. The Committee intends to promote strong ties 
between the Section and the NYSBA Empire State Counsel 
Program and also to the Attorney Emeritus Program of the 
court system, which is directed to members of the New 
York Bar who are 55 years of age or older.

Program and CLE Committee: The mission of the 
Committee is to present programs of interest to the Sec-
tion’s membership. Since SLS membership is quite diverse, 
the programs cover a variety of subjects including: fi nan-
cial planning for the transitional attorney; incorporating 
new technology into your law practice; practice manage-
ment for solo and small fi rms when an emergency oc-
curs; alternatives to the full-time practice of law; different 
models for pro bono service, and the use of social media 
in the practice of law. Suggestions for topics, speakers and 
programs are welcome.

Retirement Planning and Investment: The empha-
sis is on planning rather than retirement. The Committee 
addresses fi nancial and life planning issues and next steps 
for attorneys and their clients. The Committee’s objective 
is to provide programs and information on professional 
options, work/leisure/life balance and fi nancial and insur-
ance planning vehicles.

Technology: The Committee focuses on processes, 
tools and services relating to the use of technology in the 
practice of law and looks for those tools, services and 
software that assist and streamline the practice of law. It 
provides a forum for discussion and analysis of evolving 
issues at the intersection of technology, computer sys-
tems security and effective use of law offi ce technology. 
Its membership include solo, small fi rm and large fi rm 
practitioners.

As you can see from the brief descriptions that I have 
provided, the activities of the SLS are quite varied. I urge 
members of the SLS to become active on our Commit-
tees and members of NYSBA to join our Section and our 
Committees.

Susan B. Lindenauer
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A synopsis of where we were, as to estate tax, and 
where we are now is illuminated in our lead article “Plan-
ning for NY Estate After ATRA 2012” by Laurence Keiser. 
Reading this article on the current status of estate tax law 
is a “must.”

It is said that “a picture is worth a thousand words.” 
David W. Mykel’s article “3 Critical Components in Liti-
gation Graphic Design That You’re Not Doing” is a “wake 
up call” for all of us who are involved in litigation and 
persuasive writing. Visualization is a valuable tool for 
persuasion, and this article gives insight into how to use 
that tool.

A prolifi c and authoritative writer, Anthony J. Enea, 
has written an article, the title of which is self-explanato-
ry: “Why Being Classifi ed Under ‘Observation’ While in a 
Hospital Means Seniors Pay Thousands More.”

For those of us who deal in torts, included in this 
issue of The Senior Lawyer, is a two-part article on “Balanc-
ing the Interests of a Minor and a Parent Where the Minor 
Is the Injured Party in a Personal Injury Action.”

The world of cyberspace and its impact upon lawyers 
and legal practice are becoming more important daily.

A group of articles focusing on the growing impact 
of the use of the Internet and computerization in the way 
we practice law (in addition to the impact on our personal 
lives) has prompted a group of articles. Of special current 
interest is “Cloud Computing” and its effect not just on 
our practice of law but even upon our personal lives.

Even a cursory review of the index to the articles in 
this journal will reveal the scope and general content of 
the articles.

What is even more important is the call for more 
original articles for publication in this journal. To imple-
ment that endeavor, a Publications Committee has been 
formed to implement the scope and type of articles. It 
is now in its formative stage. Please contact me if you 
would like to become a member of our editorial board. As 
always, comments, letters to the editor and suggestions 
are encouraged.

Willard H. DaSilva, Editor

Do you remember the days 
when you were in grammar 
school? The Winter, when 
school was in session, seemed 
forever. Eventually, Sp ring 
arrived and—fi nally, Sum-
mer. Summer when there was 
no school. And the Summer 
seemed endless—up to a point 
when Labor Day was around 
the corner.

Time sometimes seemed 
almost to stand still as we enjoyed a respite from school. 
Eventually, Summer was over.

Now, as years have gone by (they have actually gone 
“bye bye”), the Winter has come and has whizzed by. We 
are now in Spring—soon to be Summer—and before we 
realize it—Fall and then Winter.

The years of our lives have speeded up with time and 
we (at least most of us) can be called “mature.” With the 
perceived acceleration of time (and years as we age), I 
realize that another issue of The Senior Lawyer is about to 
go to press as I write this.

The moral of what I have just thought and put on 
this paper is: enjoy life, enjoy work, enjoy family, enjoy 
friends—enjoy every activity and relationship. Life is now 
whizzing by.

It has been said that nothing is certain other than 
death and taxes. Hopefully, for all of us death can be put 
on the back burner for many years. But taxes are here 
now and have been and continue to be always a major 
concern.

The past year we have seen an election race for Presi-
dent that focused in large part on “money”—especially, 
money for taxes, especially federal taxes.

The uncertainty of the fate of estate taxes was highly 
in doubt. Now, about six months later, the estate tax 
quandary has, to a large extent, been resolved (for the 
time being) by new federal legislation.

A Message from the Editor

Senior Lawyers SectionSenior Lawyers Section

Visit us on the Web at
WWW.NYSBA.ORG/SLS
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all taxpayers for 2 years. The Estate, Gift and Generation 
Skipping transfer taxes would be reenacted for the same 
period retroactive to December 31, 2010. The exclusion 
(for all taxes including the gift tax) was increased to $5 
million and the rate was deceased to 35%. But only for 2 
years. Everything would come to a crashing halt on De-
cember 31, 2012.

It was argued that an income tax increase would be 
disastrous for middle class taxpayers. And the President 
still wanted to retain the lower rates for those who were 
not wealthy (which he defi ned as taxpayers who made 
less than $200,000 single, and $250,000 married joint, per 
year). Despite Republican resistance to the increase, the 
new 39.6% bracket was passed with a somewhat higher 
threshold and now there is a new 39.6% income tax 
bracket for those whose income exceeds $400,000 single 
and $450,000 married, joint.

The rate on capital gains and qualifi ed dividends also 
increased to 20% (from 15%). All should note, however, 
that a 3.8% Medicare tax on Net Investment Income was 
already scheduled to become effective on January 1, 2013 
as part of the Affordable Care and Patient Protection 
Act (not as part of ATRA). This tax is applied to interest, 
dividends, capital gains and other investment income. The 
effective rate on capital gains therefore is 23.8%.

On the estate side in ATRA 2012, all of the changes 
created by the 2010 Act were extended permanently ex-
cept that the maximum rate on the gift, estate and genera-
tion skipping taxes was increased from 35% to 40%. The 
$5 million exclusion continues to be indexed for infl ation 
so that the 2012 exclusion was $5,120,000 and the 2013 
exclusion is $5,250,000.

At the end of 2012, many people, thinking that the $5 
million estate and gift tax exclusion could drop to $1 mil-
lion, set up trusts and made gifts prior to year-end. 

Many older taxpayers created trusts for their grand-
children funded with $5,120,000. (In the Tri-State area, 
Connecticut residents had to be careful of Connecticut’s 
gift tax which begins to be effective at $2 million). These 
trusts used up the gift exclusion and the GST exclusion, 
and assured the use of the larger exclusion even if it was 
reduced in the future. 

Further, these trusts were created as grantor trusts for 
income tax purposes. (Although these were completed 
gifts, there are powers in IRC Sections 674 and 675 that 
will cause trust income to be taxed to the grantor.) By pay-
ing the tax on future income which accrued to the trusts, 
clients’ taxable estates were further reduced by the income 
tax paid.

Senior lawyers who are married, especially those 
who live and practice in states that have an estate tax, 
will need to know for themselves and for clients the new 
regime for estate planning, especially the rules about 
portability.

It should be well known by now that after a decade 
of uncertainty in estate and gift tax rules, Congress 
passed on January 2, 2013 the American Tax Relief Act 
of 2012 which made “permanent” the changes enacted 
to rates and exemptions in 2010. (Of course, the rules 
are only “permanent” until Congress decides it wants to 
change them.)

This journey began in 2001. In 2000, George W. Bush 
campaigned for the Presidency on a pledge to repeal the 
estate tax. With Republican control of both parties, a bill 
was passed in 2001. Because of Congressional budget-
ing rules, however, the tax was not to be repealed, but 
designed to be phased out over 9 years. Maximum 
rates would fall from 55% in 2000 to 45% in 2009, and 
the exclusion would increase from $675,000 in 2000 
to $3.5 million in 2009 (although the gift tax exclusion 
would remain at $1 million). In 2010, the Gift, Estate and 
Generation Skipping transfer tax would be repealed. (It 
should be noted, however, that in 2010 when the taxes 
were repealed, there would also be no step-up in basis at 
death. Heirs would assume the testator’s historical basis 
in computing capital gains tax on sale. In essence, the U.S. 
traded off an estate tax for an increased capital gains tax.)

Again, because of Congressional budgeting require-
ments, the entire 2001 Act was to be repealed in 2011. 
That meant the transfer taxes were to be restored in that 
year. The exclusion would fall back to $1 million. The tax 
rate would rise to 50%.

Of course, most practitioners (and clients) never 
really believed that the estate tax would be repealed. 
Everyone thought legislation would be enacted before 
we got to January 1, 2010. However, no legislation was 
forthcoming. 

In 2008, Barack Obama campaigned for the Presiden-
cy on a pledge to repeal the “Bush tax cuts” but wanted 
to protect the middle class (i.e., those making less than 
$250,000 per year). The estate tax provisions were tied to 
the income tax provisions. In 2003, the income tax rates 
had been further cut, and the rate on dividends and capi-
tal gains was cut to 15%. The across-the-board income 
tax cuts enacted in 2001 and 2003 would also expire on 
December 31, 2010.

After the Congressional elections in 2010, compro-
mises were reached. The Bush tax cuts would remain for 

Planning for NY Estate After ATRA 2012
By Laurence Keiser
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property and her husband owned $2 million of property. 
Both Wills provided that a CST would be set up, funded 
by the amount that could pass tax free of Federal estate 
tax. W died fi rst, passing $3.5 million to the CST and $1 
million outright to H. W’s estate paid no tax. When H 
died, his taxable estate was $3 million (his $2 million plus 
the $1 million inherited). His estate, too, paid no Federal 
estate tax.

However if H died fi rst, his estate paid no Federal 
tax, but W’s estate of $4.5 million would be subject to tax 
when W died. In essence, H wasted his ability to pass a 
full $3.5 million tax-free. (He used only $2 million, be-
cause that was all he had.)

Now with portability, at H’s death, his executor 
could make a portability election by timely fi ling a Form 
706 (even though a return is not otherwise required). W 
would then have her $3.5 million plus H’s $2 million. In 
that way, W could use the amount that H’s estate couldn’t 
use. Her estate would pay no tax.

As stated, portability must be elected by fi ling Form 
706 even though the estate may be under the threshold 
and may not have to fi le. The executor has sole authority 
to make the election. Although the surviving spouse may 
be the only one impacted by the making or unmaking of 
the election, he or she can’t require the executor to fi le 
the return. The return will contain a computation of the 
deceased spouse’s unused exemption (“DSUE”). The 
IRS has authority to examine the return of the deceased 
spouse, even after the period of limitations on assessing 
tax on that return has expired. This is because the amount 
of the DSUE is always relevant when the surviving 
spouse dies, regardless of how many years have passed. 
A surviving spouse uses the DSUE before using his or her 
own exemption. (And, indeed, use it or perhaps lose it. 
If W marries H2 and then he dies, W inherits the DSUE 
from H2 and loses the DSUE from H1).

There are many complex portability provisions which 
this Article will not explore. For example, what happens 
if the deceased spouse has paid gift taxes? What happens 
if tax credits are available to the deceased spouse? What 
happens if the surviving spouse remarries? How do the 
rules affect non-citizens and qualifi ed domestic trusts?

Portability does not apply for generation skipping 
transfer tax purposes. And importantly, portability does 
not apply for NY estate tax (or Connecticut or New 
Jersey).

Future Planning for NY Residents
There are several alternatives for married couples.

The fi rst is traditional credit shelter planning. Try to 
equalize each estate. Put credit shelter trusts in each Will. 
Limit the credit shelter amount to the amount which can 
pass free of NY taxes ($1 million). Leave the rest to the 

All of this planning continues to be available for 2013 
and following years. Clients who haven’t taken advan-
tage of this may do this.

However, the desire to use gifts to reduce estate total 
transfer tax liability has to be tempered by the effect of 
the gifts on the basis of property. Property inherited from 
an estate gets a step-up in basis. Property acquired by 
gift does not. Capital gains tax now could be 23.8% if the 
step-up is not available. You have to run the numbers. It 
may be that the capital gains tax cost outweighs the estate 
tax savings.

For the past 8 years the Federal tax on long-term 
capital gains was 15%. That was increased to 20% in 
ATRA. And it’s further increased by the new 3.8% tax on 
investment income. The effect of the capital gain is worse 
for NYS residents and even worse for NYC residents. 
Of course, the benefi ciaries may be in lower capital gain 
brackets which would reduce the tax sting somewhat.

Planning for Domiciliaries of New York 
When the Federal exclusions began to increase, many 

states including New York did not. Ever since the law cre-
ated a difference between the Federal and NY exclusions, 
NY testators have faced a dilemma in planning. If a credit 
shelter trust was to be funded with the Federal amount, 
which was more than the NY exclusion (i.e. $1 million), 
there would be a NY estate tax on the excess. Maximiz-
ing the use of the Federal exemption created a signifi cant 
NY tax. With 2013’s rates, the NYS tax cost of funding 
the credit shelter with the maximum Federal amount is 
approximately $500,000 at the fi rst death. But the alterna-
tive would be to subject the excess $4 million to tax in 
the surviving spouse’s estate that could potentially cost 
perhaps $1.6 million.

To provide fl exibility, practitioners have been using 
disclaimer provisions. One would draft the Will with a 
Credit Shelter Trust (CST) funded with the $1 million 
NY exemption, and leave the excess to the surviving 
spouse. The Will would further provide that any amount 
disclaimed by the spouse would pass into the CST. This 
allowed the tax decision to be deferred up to 9 months 
after the date of the fi rst death.

Portability
The introduction of portability was intended to sim-

plify estate planning. It has done that in some respects. 
But in many respects, the application of the rules is very 
complex.

Prior to portability, the manner in which spouses 
held title to their property, and the order of the spouses’ 
deaths, was very important.

Suppose in 2009, when the applicable exclusion 
amount was $3.5 million, the wife owned $4.5 million of 
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Amounts left to a CST will not be included in W’s 
taxable estate. If the $4 million goes up to $9 million, the 
$9 million of assets (including the $5 million of apprecia-
tion) won’t be taxed. On the other hand, the assets won’t 
get a second step-up in basis to the fair market value at 
W’s death.

Again some projections and number-crunching must 
be done. If there is projected to be no future Federal estate 
tax, the only savings would be the New York estate tax 
(max. 16%). The additional step up in basis will reduce 
future income tax at 23.8% on the property, if sold.

Conclusion
Portability was not seriously considered by some 

practitioners in 2011 and 2012, because no one was sure 
it would be continued. Now that it is permanent, it is defi -
nitely a factor to be considered in planning.

It will be diffi cult to meld the concept of portability 
and the New York estate tax which will be due because 
the exclusion is only $1 million. It seems unlikely that 
New York will increase its exclusion, or enact portabil-
ity. (Consider the diffi culties to be faced if the surviving 
spouse leaves NY and moves to another jurisdiction.) 
Planning will continue to be interesting.

Laurence Keiser, LL.M. (TAX), CPA, Stern Keiser & 
Panken, LLP with offi ces in White Plains and New York 
City.

spouse outright and provide that any amount disclaimed 
will pass to the trust.

Second is portability planning. Now that portabil-
ity is in the law permanently, draft Wills that leave all to 
each other and rely on portability to get both exclusions 
against the total assets. The surviving spouse will then 
have his or her $5 million exclusion plus the DSUE. Fac-
tors to consider include:

A. Asset protection.

B. Control of destination.

C. Exclusion of appreciation from the second estate.

D. Basic step-up in second estate.

Assume that H, a NY domiciliary, has a $5 million 
estate. H’s will establishes a CST to take advantage of the 
amount that can pass free of NY estate tax. (Recall that 
New York does not recognize portability.) What should 
happen with the $4 million excess? Should it pass to W 
outright or should it also pass to a CST?

Clearly a trust would provide protection from 
the claims of W’s possible creditors (and perhaps we 
should add here protection from future suitors or future 
spouses).

A CST trust will allow H to control to whom the as-
sets ultimately pass; H can be assured that the assets will 
pass to his children. If the assets are left directly to W, she 
is free to disburse her estate as she sees fi t.

Request for Articles

www.nysba.org/TheSeniorLawyer

If you have written an article you would like considered for 
publication, or have an idea for one, please contact one of 
The Senior Lawyer Editor:

Willard H. DaSilva
DaSilva, Hilowitz & McEvily LLP
585 Stewart Avenue, Ste. L-16
Garden City, NY 11530
(516) 222-0700
whdasilva@aol.com

Articles should be submitted in electronic document
format (pdfs are NOT acceptable), along with biographical 
information.



NYSBA  The Senior Lawyer  |  Spring 2013  |  Vol. 5  |  No. 1 9    

instance a new visual is introduced. The overwhelm-
ing majority of the population reads left to right and top 
to bottom. Beginning your title in the upper left-hand 
corner takes full advantage of how your audience learns 
and educates it where to expect something important 
to be. Placing your title and subtitle, which should also 
be your takeaway, in this strategic position, ensures that 
your audience sees and understands the context and the 
theme of the graphic fi rst, before other aspects are viewed 
and considered. We recommend creating two to three 
template variations that allow for horizontal and verti-
cal positioning of the title and subtitle to accommodate 
different types of information. Creating a few templates 
allows more latitude in choosing the best layout to dis-
play a variety of documents, images, charts, etc., yet still 
focuses your audience’s attention to the same location for 
your theme, i.e. takeaway.

A client on a recent case commented that “a good 
demonstrative can immediately convey a message in a 
single look,” and in our experience, nothing makes this 
easier than a perfectly worded and placed title.

Consistently Formatted Text, Data, and Images
Adhering to the same principles above, it is a smart 

practice to consistently format text, data, and images. Ef-
fective presentations should always support two prin-
ciples: education and persuasion. Just as we are educating 
our audiences about our case, we are also aiding/training 
them to recognize the visual structure of the presentation, 
the goal being for the viewer to “know” where to look 
for important points. By placing important text, data, and 
images in a consistent manner throughout your presen-
tation, you are subconsciously training your audience 
where to look if something is attention-worthy. Converse-
ly, if you constantly shift where important text, data, and 
images appear your audience will become confused as to 
whether or not this data is meaningful, leaving it up to 
the audience to decide. Remember, if you don’t aid your 
audience in assessing what is important to your case, it 
will do it for you, and the result may not be what you 
wanted or intended.

Presenting information in this fashion enables both 
presenters and readers to readily “fi nd” critical data dur-
ing testimony. As communication experts, we know indi-
viduals are more likely to be emotionally and/or logically 
tied to a decision when they themselves have reached it, 
compared to when another party determines it for them.

As litigators, we are standing at the edge of another 
revolution in trial advocacy. In the 1990s and early 2000s, 
the technology revolution transformed courtrooms 
around the country into multi-media presentation the-
aters. The next revolution is going to ensure that audi-
ences are just as engaged as they are at an IMAX: prepare 
for the Visual Revolution. With almost 70% of the popula-
tion being visual learners (Deza, Michel Marie & Elena 
(2009), Encyclopedia of Distances, Springer) and more and 
more people getting their information from the Internet 
(49% according to Pew Research Center for the People & 
the Press—http://www.people-press.org), the threshold 
is near. Knowing this, each and every case that comes 
through a modern courtroom needs to be told in a visual-
ly compelling manner that turns complex facts into a clear 
and coherent story. We are dealing with a different breed 
of audience; one that embraces technology, who spends 
141 hours in front of a television and 41 hours a month 
online (A2/M2 Three Screen Report, Nielsen Media. Vol. 5, 
2Q, 2009). Our audience is pioneering this Visual Revolu-
tion and we too need to make this transition by creating 
an engaging story utilizing multimedia tools to meet the 
ever-changing needs of this modern, visual, and “instant 
information” culture. The more effective your courtroom 
presentation is, the more persuasive your argument is go-
ing to be, and the easiest way to accomplish this is with a 
visual framework and strategy. 

In my twelve-year career as a litigation consultant, I 
have witnessed numerous graphics that have not em-
braced this ever-changing culture’s wants and needs. I 
have reviewed and critiqued countless visuals that have 
been carelessly laid out and unintentionally colored, 
while scrutinizing others that were diffi cult to read and 
even more diffi cult to understand. Visuals have departed 
from their original, intended purpose of telling a cohesive 
visual story and have become glorifi ed word processing 
or a mix of improperly laid out, poorly selected images 
with an obscene election of colors. 

In this day and age of “web-based learners,” our com-
munication strategy needs to be structured and adhere 
to the same concepts our audiences are exposed to daily. 
This article will demonstrate how to implement easy-to-
follow tactics into your next presentation in order to take 
your communication to the level your audience expects.

Properly Placed Titles and Subtitles in Consistent 
and Prominent Areas

Placing titles and subtitles in the same spot time after  
time teaches your audience where to look each and every 

3 Critical Components in Litigation Graphic Design That 
You’re Not Doing
By David W. Mykel, M.A.
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tion, and your presentation should go hand-in-hand. 
Grabbing your audience’s attention is not simply about 
communication processes; it is a strategic necessity, and 
the only true way to do this is to invest as much time in 
your visual framework as your strategy. You could craft 
the most persuasive themes ever uttered in a courtroom, 
but if you present them in a convoluted and unorganized 
manner, your case will fall short of your desired verdict. 
Think of it this way: What good is the perfect oratory 
presentation if your audience is deaf? Remember, nearly 
70% of the population are visual learners, so we need to 
ensure we are addressing our audiences’ wants and needs 
at THEIR level, not OURS. 

After completing hundreds of post-trial interviews 
with jurors, one thing is clear: if you don’t supplement 
your case strategy with compelling, deliberately well-
crafted visuals, your audience will be distracted and tune 
out, forgetting your themes and dismissing the merits of 
your case. Following these simple yet imperative rules 
will ensure that your audiences stay engaged throughout 
your presentation and empowers them to advocate your 
themes throughout deliberations and verdict.

David W Mykel is a Litigation Communications 
Consultant with VisuaLex, LLC. Mr. Mykel has over 12 
years of experience in the litigation consulting indus-
try and has consulted on over 200 high profi le cases for 
Fortune 100 companies as well as American Lawyer’s 
Top 100 law fi rms.

Mr. Mykel comes from a psychology background 
earning his Master’s degree in Forensic Psychology 
from Marymount University in Arlington, Virginia.

He can be reached at DMykel@VisuaLexLLC.com.

Consistent Application of Color in Diagrams, 
Icons, Labels, and Backgrounds

Since color plays a vital role in our everyday psy-
chology, it would be irresponsible if we ignored it in our 
presentations. Color has the ability to infl uence our feel-
ings and emotions in a way that few other mediums can. 
Color is a catalyst for affecting human mood, behavior, 
thinking, and rationale. Color invokes emotions, which 
is why marketing gurus have been integrating color into 
their strategies for centuries. Do you think the Coca Cola 
cans have remained red for decades by accident? If you’re 
thoughtlessly mixing colors throughout your presenta-
tion, you may end up unintentionally infl uencing your 
audience in the wrong direction. 

When creating presentations, use blue or green, since 
it represents honor, trust, and calmness to identify your 
side of the case. To the contrary, use the most emotionally 
intense color, red, for the opposition, because it repre-
sents danger and caution. By assigning a consistent color 
to the parties in a case, each side is easily discernible and 
the point of view being advocated is clearly drawn. Color 
cannot only be used to differentiate parties, but also to 
help focus your audience on key information within 
a graphic. When trying to call attention to something, 
utilize yellow highlighting (associated with liveliness and 
energy) to focus the audience’s concentration and let it 
know, “Hey, this is important.”

Colors can be a powerful tool to entice and engage 
your target audience and, when used in a decisive man-
ner, can be the difference between a visual that persuades 
and a visual that confuses or distracts.

Conclusion
You may notice something “consistent” about these 

points. Consistency in your strategy, your communica-
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and/or rehabilitative facility, it is obvious that the classifi -
cation of the patient as being under “observation” can re-
sult in thousands of dollars of additional costs to a patient 
requiring skilled care and/or rehabilitative services upon 
his or her discharge from the hospital. 

Medicare’s pressure upon the hospitals to classify 
a patient as under “observation” stems predominantly 
from the fact that the reimbursement to the hospital for 
the patient in “observation” status is one-third of what it 
is for an “inpatient.” Clearly, this is a signifi cant fi nancial 
consideration for both Medicare and the hospital. The 
pressure upon the hospital to make the determination 
that the patient is under “observation” is further compli-
cated by the fact that if Medicare determines the hospital 
incorrectly classifi ed the patient as an “inpatient” rather 
than under “observation” the hospital will be on the hook 
for the cost of the services it rendered to the Medicare 
patient. Clearly, the hospital is not in an enviable position. 
One could only surmise that this will become even more 
perilous for hospitals and seniors once the Patient Pro-
tection and Affordable Care Act (“Obamacare”) is fully 
implemented. 

Fortunately, there is federal litigation pending which 
was fi led in November of 2011 by the Center for Medicare 
Advocacy and the National Senior Citizens Law Center to 
end these coverage methods. In the meantime, it is impor-
tant that Medicare recipients be vigilant as to the status 
of their admission and with the help of their physicians 
insist that they be classifi ed as an “inpatient.” This is of 
particular importance if the senior will require skilled 
nursing and or rehabilitative services upon discharge. 

Anthony J. Enea, Esq. is the managing member of 
the fi rm of Enea, Scanlan & Sirignano, LLP of White 
Plains, New York and is the Chair of the Elder Law Sec-
tion of the New York State Bar Association.

This article originally appeared in the Fall/Winter 2012 
issue of the Trusts and Estates Law Section Newsletter, 
published by the Trusts and Estates Law Section of the New 
York State Bar Association.

Over the last 3 years Medi-
care patients in a hospital being 
classifi ed as an “outpatient” 
under “observation” rather 
than being formally admitted 
as an “inpatient” has increased 
twenty-fi ve (25%) percent, ac-
cording to a recent study con-
ducted by Brown University. 
Even without this recent study, 
the fact that this is occurring 
more frequently can readily be 
attested to by many elder law 
attorneys who are witnessing their clients having to per-
sonally pay for the costs of their rehabilitation in a skilled 
nursing care facility rather than said costs being paid for 
by Medicare. 

Generally, it is not unusual for a hospital to classify 
a patient in its Emergency Department to be a patient 
under “observation” and not an “inpatient” that has been 
formally admitted. However, it appears that in order to 
avoid penalties being imposed by Medicare as a result of 
the re-admission of the patient, and to avoid costly audits 
by Medicare of their admission claims, hospitals are keep-
ing Medicare patients in “observation” status rather than 
formally admitting them as an “inpatient.” As a result of 
this, the Medicare patient’s hospital stay is covered by 
Medicare Part B rather than Part A, which unfortunately 
results in the patient having more out-of-pocket costs. 

This additional cost to the senior is signifi cantly 
compounded if the senior needs to be discharged from 
the hospital to a skilled nursing facility and/or a rehabili-
tation facility. If the hospital patient has been classifi ed 
as an “inpatient” while hospitalized and has spent three 
(3) nights in the hospital, then in that event upon his 
discharge from the hospital to a skilled nursing and/or 
rehabilitation facility his or her stay in said facility would 
be covered in full for the fi rst 20 days, and from day 21 
to day 100 Medicare in New York will pay for everything 
except $144.50 per day as long as skilled nursing and/or 
rehabilitation services are required by the patient. With 
the average cost of $369.00 per day in a skilled nursing 

Why Being Classifi ed Under “Observation” While in a 
Hospital Means Seniors Pay Thousands More
By Anthony J. Enea
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commented upon Chief Justice Robert’s tenure, and stated 
“I felt that he made a remarkable effort to try to keep the 
Court on course, carefully considering and deciding these 
major issues.” She also indicated that although the health 
care decision may have angered some conservatives, Jus-
tice Roberts’ vote could prove to be good for the Court’s 
reputation, since it shows that the Court is not acting on 
political instincts but is trying to resolve bona fi de and 
tough legal issues.

Associate Justice Antonin Scalia
Justice Scalia was appointed to the Supreme Court 

by President Reagan and he took his seat on the Court on 
September 26, 1986. He is thus presently the Senior Asso-
ciate Justice on the Court, having served for 26 years. Jus-
tice Scalia was born in Trenton, New Jersey, in 1936 and is 
now 76 years of age. He is married and has nine children. 
He is a graduate of Georgetown University and Harvard 
Law School. Justice Scalia has had a varied career, partici-
pating both in private practice, the academic world, and 
government service. He served as Professor of Law at the 
University of Virginia and the University of Chicago. His 
governmental positions include General Counsel of the 
Offi ce of Telecommunications Policy and Assistant Attor-
ney General for the Offi ce of Legal Counsel. Prior to his 
appointment to the Supreme Court, he served as a Judge 
of the United States Court of Appeals for the District of 
Columbia. Justice Scalia is viewed as being a member of 
the conservative bloc of the Court, but on certain criminal 
law issues he has authored decisions which have been 
favorable to the defense. These include the Apprendi line 
of cases involving sentencing and the Crawford ruling in-
volving the right of confrontation. He often votes together 
with Justice Thomas and they did so more than 90% of 
the time during the past term. Justice Scalia has written 
several books, and has been more forthcoming in granting 
interviews regarding the workings of the Court and his 
personal viewpoint than other members of the Court.

Associate Justice Anthony M. Kennedy
Justice Kennedy assumed his seat on the Court on 

February 18, 1988, pursuant to a nomination by Presi-
dent Reagan. He has now been on the Court for 24 years. 
Justice Kennedy was born in California in 1936, and is 
presently 76 years of age. He is married and has three chil-
dren. He is a graduate of Stanford University and Harvard 
Law School. Prior to his elevation to the United States 
Supreme Court, he served for many years as a Judge in 
the United States Court of Appeals for the Ninth Circuit. 
During his legal career, he also was engaged in the private 
practice of the law for a period of time, and also served for 

Introduction
About a year ago, I wrote an article entitled “A Per-

sonal Look at the New York Court of Appeals.” The ar-
ticle proved to be quite popular, and was reproduced in 
several journals. This year, because of several high-profi le 
cases, the members of the United States Supreme Court 
were thrust into the public spotlight. I therefore thought 
that it would be interesting and informative to also take 
a personal look at the members who comprise the Court 
and who are behind the Court’s decisions. I begin with a 
look at the Chief Justice and continue with the eight Asso-
ciate Justices of the Court listed in the order of seniority. 

Chief Justice John G. Roberts, Jr.
Chief Justice Roberts was appointed to his present 

position by President George W. Bush and began his ser-
vice on the Court on September 29, 2005. With the open-
ing of the October 2012-2013 term he will be commencing 
his 7th year as Chief Justice. Chief Justice Roberts was 
born in Buffalo, New York on January 27, 1955 and is now 
57 years of age. He is married and has two children. He is 
a graduate of Harvard College and Harvard Law School. 
He began his legal career as a law clerk for Judge Henry 
J. Friendly of the United States Court of Appeals for the 
Second Circuit and then served as a law clerk for Jus-
tice William H. Rehnquist in the United States Supreme 
Court. He also held numerous positions in the United 
States Justice Department, and engaged in the private 
practice of law in Washington, D.C. from 1993 to 2003. 
Prior to his appointment to the United States Supreme 
Court, he served in the United States Court of Appeals 
for the District of Columbia. 

During his tenure as Chief Justice, Justice Roberts has 
made an effort to obtain a greater consensus among the 
Justices, but the Court has continued to split in a 5-4 man-
ner in many major decisions. Justice Roberts has man-
aged to be on the winning side in most of these 5-4 splits, 
and during the past term he was in the majority 92% of 
the time. The Chief Justice is basically considered to be 
part of the conservative wing of the Court, and he often 
votes in the same manner as Justice Alito. During the last 
term, he and Justice Alito voted together slightly more 
than 90% of the time. During the past term, however, 
he split off from the conservative group in the highly 
controversial Obama Healthcare case, as well as in some 
criminal law matters. Whether he will continue to move 
toward the position of the more liberal grouping or will 
return fi rmly to the conservative bloc is something to 
watch as the Court begins its new term. In a recent inter-
view reported in Parade Magazine of September 30, 2012, 
Former Supreme Court Justice Sandra Day O’Connor 

A Personal Look at the United States Supreme Court
By Spiros Tsimbinos
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Procedure and was a Professor of Law at both Rutgers 
University School of Law and Columbia Law School. In 
1971, she was instrumental in launching the Women’s 
Rights Project of the American Civil Liberties Union, 
and served as the ACLU’s General Counsel from 1973 to 
1980, and on the National Board of Directors from 1974 to 
1980. Prior to her appointment to the Supreme Court, she 
served as a Judge of the United States Court of Appeals 
for the District of Columbia. 

Justice Ginsburg is known as an aggressive ques-
tioner during oral argument, and as a leader of the liberal 
bloc. Although vigorously advancing her position, Justice 
Ginsburg has often found herself in the minority, and 
during the last term she was one of the Justices who were 
in the majority in the least number of cases. During recent 
years, Justice Ginsburg has experienced some health is-
sues, and although she was able to vigorously return to 
her duties, there has been some speculation that she may 
be retiring in the near future. 

Associate Justice Stephen G. Breyer
Justice Breyer was born in San Francisco, California 

in 1938 and is presently 74. He is married and has three 
children. He is a graduate of Stanford University and 
Harvard Law School. In the beginning of his legal career, 
he served as a law clerk to U.S. Supreme Court Justice 
Arthur Goldberg. He also served in several governmen-
tal positions, including the U.S. Attorney’s Offi ce, and 
Special Counsel of the U.S. Senate Judiciary Committee. 
For several years, he also lectured on legal subjects as a 
Professor at the Harvard University Kennedy School of 
Government, and as a Visiting Professor at the College 
of Law in Sydney, Australia. Before his elevation to the 
United States Supreme Court, he served for several years 
as Chief Judge of the United States Court of Appeals for 
the First Circuit. He was nominated to the Supreme Court 
by President Clinton, and took his seat on the Court on 
August 3, 1994. He has currently served on the Court for 
18 years. 

Justice Breyer is considered to be fi rmly entrenched in 
the so-called liberal bloc of the Court, and he often votes 
together with Justice Ginsburg. Along with Justice Gins-
burg, he was in the majority in the least number of cases 
during the Court’s past term. 

Associate Justice Samuel Anthony Alito, Jr.
Justice Alito was born in Trenton, New Jersey, in 1950. 

He is married and has two children. Most of his legal 
career has been spent in government service, including 
serving as an Assistant U.S. Attorney in the District of 
New Jersey, Assistant to the Solicitor General and Deputy 
Assistant Attorney General in the U.S. Department of 
Justice. From 1987 to 1990, he served as the U.S. Attorney 
for the District of New Jersey. Prior to his elevation to the 
Supreme Court, he had served as a Judge of the United 

several years as a Professor of Constitutional Law at the 
McGeorge School of Law, University of the Pacifi c. 

During the last several years, Justice Kennedy has 
assumed the role of the critical swing vote, and during 
the past term he was in the majority 93% of the time. 
With respect to criminal law matters, Justice Kennedy’s 
critical vote has resulted in signifi cant changes in juvenile 
sentencing, with the death penalty and mandatory life 
without parole for juvenile offenders being struck down 
by the Court as constituting cruel and unusual punish-
ment under the Eighth Amendment. Although initially 
considered to be part of a conservative grouping, during 
the past term Justice Kennedy voted 25 times with the 
liberal wing of the Court, or as often as he did with the 
conservative group. During the past term, he also voted 
together with Justice Kagan 83% of the time. His middle 
position and his infl uence on the Court make him a key 
factor on any important case. 

Associate Justice Clarence Thomas
Justice Thomas was nominated to serve on the Court 

by President George H. W. Bush, and he began serving on 
the Court on October 23, 1991. Thus at the present time 
he has 21 years of service on the Court. Justice Thomas 
was born in Georgia in 1948 and is presently 64 years of 
age. He is married and has one child. He attended Con-
ception Seminary and received an A.B. cum laude from 
Holy Cross College, and a J.D. from Yale Law School. He 
served as an Attorney General of Missouri from 1974 to 
1977 and as Legislative Assistant to Senator John Dan-
forth from 1979 to 1981. He also served as Chairman of 
the U.S. Equal Employment Opportunity Commission 
from 1982 to 1990. Prior to his elevation to the United 
States Supreme Court, he served as a Judge of the U.S. 
Court of Appeals for the District of Columbia. 

Justice Thomas is viewed as a strong member of the 
conservative group and often votes together with Justice 
Scalia. Unlike some of his colleagues, Justice Thomas 
does not engage in much questioning during oral argu-
ment, and prefers to allow the attorneys to make their 
presentation. 

Associate Justice Ruth Bader Ginsburg
Justice Ginsburg was nominated to the Court by 

President Clinton and began serving on the Court on 
August 10, 1993. She was the second woman to serve on 
the Court following Justice Sandra Day O’Connor. Jus-
tice Ginsburg was born in Brooklyn, New York in 1933, 
and is presently 79 years of age. She is married and has 
two children. She is a graduate of Cornell University and 
Columbia Law School. She began her legal career by serv-
ing as a law clerk to the Honorable Edmund L. Palmieri, 
Judge of the United States District Court for the Southern 
District of New York. She also served as Associate Direc-
tor of the Columbia Law School Project on International 
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United States, and she served in that capacity until her 
elevation to the United States Supreme Court.

Justice Kagan also spent two years in the private prac-
tice of law as an associate in a Washington, D.C. law fi rm. 
She also has extensive teaching experience, having served 
as an Assistant Professor at the University of Chicago 
Law school and as a Professor of Law at Harvard Law 
School. She was nominated to serve on the U.S. Supreme 
Court by President Obama, and she joined the Court on 
April 7, 2010. She is now on her second year of service on 
the Court. Because of her service as Solicitor General, Jus-
tice Kagan had to recuse herself on many matters which 
were decided by the Court, and her number of written 
decisions has been somewhat limited. However, commen-
tators place her within the liberal grouping of the Court 
and she has often voted together with Justices Ginsburg 
and Sotomayor. Interestingly, however, during the last 
term, she seemed to have formed an interesting alliance 
with Justice Kennedy and they voted together 83% of the 
time. In fact, one of the major decisions written by Justice 
Kagan was in the case of Miller v. Alabama, 132 S. Ct. 2455, 
issued on June 25, 2010, in which the Supreme Court de-
clared that it was unconstitutional to impose mandatory 
life imprisonment without parole for juvenile offenders, 
even in cases where juveniles have committed homicides. 
Along with Justice Kagan, Justice Kennedy cast the criti-
cal vote in this 5-4 decision.

The Court as a Whole
The United States Supreme Court was created in 1789 

by Article III of the United States Constitution. It is the 
only constitutionally established Federal Court, with all 
of the others being created by legislative statute. Through-
out its history, the Court has not always had its current 
nine members. In fact, for many years, the Court served 
with six Justices. In 1869, Congress set the Court’s size to 
nine members, where it has remained since. With the ap-
pointment of Justice Kagan, 112 Justices have now served 
on the Court. The Justices are nominated by the President 
of the United States and appointed after confi rmation by 
the United States Senate. Justices of the Supreme Court 
have life tenure. During its history, the average length of 
service on the Court has been slightly less than 15 years. 
Since 1970, however, the average length of service has 
increased to about 26 years, and recent appointees to the 
Court have tended to be younger, and have averaged 
about 53 years of age. Currently, the salary received by 
members of the Supreme Court is $223,500 per year for 
the Chief Justice, and $213,900 per year for each of the As-
sociate Justices. 

During most of its history, members appointed to the 
United States Supreme Court have been white males of 
the Protestant religion. The fi rst Jewish member, Justice 
Brandeis, did not join the Court until 1916; the fi rst black 
member, Justice Marshall, was appointed in 1967, and the 

States Court of Appeals for the Third Circuit. He was 
nominated to the United States Supreme Court by Presi-
dent George W. Bush, and assumed his seat on the Court 
on January 31, 2006, and has now served on the Court for 
six years.

Justice Alito has consistently voted with the conser-
vative bloc of the Court, and is generally viewed as one 
of its most conservative members. He often votes togeth-
er with Chief Justice Roberts, and did so over 90% of the 
time during the Court’s last term. 

Associate Justice Sonia Sotomayor
Justice Sotomayor was born in New York City, on 

June 25, 1954, and is now 58 years old. She is a graduate 
of Princeton University and Yale Law School, where she 
served as Editor of the Yale Law Journal. Early in her legal 
career, she served as an Assistant District Attorney in the 
New York County District Attorney’s Offi ce. From 1984 
to 1992, she was engaged in the private practice of law, 
primarily dealing with international commercial matters. 
In 1991, she was appointed to the U.S. District Court for 
the Southern District of New York and she served on that 
Court from 1992 to 1998. She was elevated to the United 
States Court of Appeals for the Second Circuit in 1998, 
and served on that Court until 2009. In May of 2009, 
President Barack Obama nominated her as an Associate 
Justice of the Supreme Court, and she assumed her seat 
on the Court on August 8, 2009. She is now in her third 
year of service on the Court.

Although it was initially expected by some observ-
ers, due to her prosecutorial background and her record 
on the U.S. Court of Appeals, that Justice Sotomayor 
would occupy a middle position on the Court, some-
where between the conservative and liberal groupings, 
her voting record, since she has served on the Court, re-
veals that she is fi rmly included in the liberal voting bloc. 
She has basically sided with the defense on several major 
criminal law cases, and usually votes together with Jus-
tices Ginsburg and Breyer. 

Associate Justice Elena Kagan
Justice Kagan, the newest member of the Court, was 

also born in New York City. She was born on April 28, 
1960 and is presently 53 years of age. She is a gradu-
ate of Princeton University and Harvard Law School. 
At Harvard, she served as the Supervising Editor of the 
Harvard Law Review. Justice Kagan has also had an exten-
sive career in government service. She served as a law 
clerk to Supreme Court Justice Thurgood Marshall, and 
from 1995 to 1999 she was Associate Counsel to President 
Clinton, and also served as the Deputy Assistant to the 
President for Domestic Policy and Deputy Director of 
the Domestic Policy Counsel. When President Obama 
was elected, he appointed her as Solicitor General of the 
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losophies, all the members of the Court continue to assert 
that despite their differences, they all remain on the most 
cordial of terms and have a great deal of respect for one 
another. Justice Kagan, in a recent appearance at St. John’s 
University Law School, was quoted as stressing that al-
though the Justices may have different views on cases, 
they really like each other and respect each other greatly. 
Justice Thomas also, in fact, was recently quoted in a pub-
lic interview, when speaking of his colleagues, “these are 
good people.” I hope that this article has provided a brief 
look at the good people behind the important decisions 
rendered by our nation’s highest Court.

This article originally appeared in the Winter 2013 issue of 
the New York Criminal Law Section Newsletter, published 
by the Criminal Justice Section of the New York State Bar 
Association.

fi rst female member, Justice O’Connor, was appointed in 
1981. Today, however, six members of the Court are of the 
Catholic faith (Roberts, Alito, Kennedy, Scalia, Thomas 
and Sotomayor), and three are Jewish (Breyer, Ginsburg 
and Kagan). There are currently no Protestant members 
of the Court. Three members of the Court are also wom-
en, the highest number to date. Justice Thomas is the only 
black member of the Court, and Justice Sotomayor is the 
only Hispanic.

Because of the sharp philosophical split in the Court 
during the last several years which has resulted in several 
5-4 decisions in controversial matters, a recent survey has 
revealed that the public’s approval rating for Supreme 
Court Justices has fallen to 44%, down from 66% in the 
late 1980s.

Although the Court is comprised of nine distinct in-
dividuals having varied backgrounds and differing phi-
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vidual receives, the less he or 
she will receive in SSI.5 Fur-
thermore, the attorney needs 
to discuss with the parents the 
legal obligation that they have 
to support their child during 
infancy and that the funds from 
the injury cannot be used to 
underwrite that obligation or to 
improperly collaterally benefi t 
themselves or other family 
members. In that regard, it is 
necessary for the attorney to 
ascertain the overall fi nancial situation of the parents and 
the overall dynamics of the family’s living situation.

B. Four Options
As a general proposition, there are four possible 

alternatives for use where the injured party is a minor: (1) 
guardianship under Articles 17 or 17-A of the Surrogate’s 
Court Procedure Act;6 (2) guardianship under Mental 
Hygiene Law Article 81;7 (3) the establishment of a supple-
mental needs trust, alone or in conjunction with guard-
ianship; and (4) a proceeding under CPLR Article 12. A 
detailed review of each of these procedural options is 
beyond the scope of this article but suffi ce to say that with 
respect to each of these options the basic issue remains the 
same—to safeguard the funds of the injured party during 
infancy while at the same time allowing for the possible 
utilization of these funds for the ultimate benefi t of the 
infant.

1. Surrogate’s Court Procedure Act —
Article 17 (17-A)

If desired, an application can be made to the local 
Surrogate’s Court for appointment of a guardian of the 
person and property of an infant as a way to manage 
personal injury settlement funds. The Surrogate’s Court 
Procedure Act governs applications to become guardian 
of an infant’s person and/or property under Article 178 
as well as guardianships of individuals with intellectual 
disabilities, whether an infant or not.9 Guardianships 
provide for oversight of infant funds as the Court grant-
ing such guardianship retains control over the arrange-
ment by means such as requiring a bond,10 accounting of 
funds,11 general approval by order necessary for expendi-
tures,12 and additionally imposing conditions which the 
Court deems necessary to safeguard the infant’s funds.13 

Introduction
An attorney who repre-

sents an injured infant and 
ultimately obtains a monetary 
award for personal injuries, ei-
ther through immediate settle-
ment or litigation, faces a sec-
ond phase in fi nally resolving 
the case, which can be fraught 
with as many complications 
and obstacles as the primary 
litigation. As discussed in this 
article, the infant’s fi nancial 
and medical needs at the time of the award, as well as 
many years into the future, must be considered in order 
to assist the family in making the best decision about 
how to structure the award for the best interests of the 
infant. Those considerations are additionally limited by 
the parental obligation to provide the necessary support 
during infancy and, fi nally, by what the particular judge1 
presiding over the settlement may or may not approve 
now and going forward. This article will deal with the 
preliminary considerations for an attorney, and a later 
article will delve more deeply into some of the problems 
that can arise during the period of infancy.

A. Initial Discussion with Your Client Following 
Settlement 

Attorneys have several options to present to the par-
ent or guardian of an infant for whom they have settled 
or obtained a personal injury award, with the caveat that 
any settlement proposal, even one agreed upon between 
the parents and the child’s attorney to be in the best inter-
est of the child, must be approved by the court.2 A primary 
question to initially direct the attorney’s advice relates to 
what public benefi ts, if any, the child is currently receiv-
ing, or may receive in the future either on the child’s 
own account or derivative through their parents. Public 
benefi ts that are related to income level, such as Medic-
aid and Supplemental Security Income3 (SSI), must be 
ascertained from the client in order to assist in planning a 
settlement. Since these benefi ts are means-tested, receipt 
of a monthly check or lump payment (outside of a trust) 
will affect the infant’s eligibility for these benefi ts. 

Attorneys handling these types of settlements should 
generally be familiar with the income levels for Medicaid 
eligibility4 and the fact that the more income an indi-
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as it is quite restrictive as to access of funds that may be 
necessary and is often not favored by the Courts, espe-
cially if the terms of the Order allow the infant to gain full 
access to all funds at age 18. If after consultation with the 
client the decision is to structure the settlement through 
the use of an annuity, the main point to emphasize is that, 
once a structure has been chosen and “locked in,” and 
later ordered by the Court, the client may not accelerate 
the payments without a subsequent court order21 and 
signifi cant fi nancial penalty. Given the current glut of ad-
vertising by structured settlement factoring companies,22 
it is particularly important to explain to your clients the 
danger in factoring their settlement in the future.

Given that any of the above proposals must be ul-
timately approved by a judge, attorneys should advise 
their clients that these decisions are subject to change if 
the Court sees fi t.

C. Resolution of Liens

If the infant received Medicaid benefi ts relating to 
treatment of the litigated condition, the county Medicaid 
offi ce which provided that assistance will likely have a 
lien against the settlement proceeds. The attorney should 
notify the Medicaid offi ce(s) where the infant currently 
resides as well as where he or she resided in the past, 
particularly at the time the injury occurred, to determine 
whether any liens exist.23 Attorneys should request a de-
tail of Medicaid benefi ts provided and amounts charged 
so that they are in the best position to negotiate with the 
corresponding county regarding what the lien relating to 
their particular injury claim may be.

In limited instances, an infant may also be a Medicare 
benefi ciary.24 Handling the resolution of Medicare liens is 
beyond the scope of this article but it is an issue of which 
practitioners should be well aware.

Conclusion
One thing that is clear is just how complicated the 

choices are facing infant clients, and their legal represen-
tative, following the settlement of a personal injury claim. 
Attorneys must be familiar with the intricacies of these 
various settlement vehicles and the legal routes to their 
establishment. Part II of this series will discuss in more 
depth the additional problems that may follow once the 
settlement has been confi rmed by a Court and the vehicle 
for the funds has been established. 

Endnotes
1. Article 12 of the C.P.L.R. outlines the procedures required when 

the action of an infant has been settled.

2. See id.

3. Generally, children under 18 with low income and who are 
“disabled” under the law can qualify for these monthly benefi ts. 
See http://www.ssa.gov/ssi/text-eligibility-ussi.htm for SSI 
eligibility requirements (last visited Apr. 17, 2012).

It should be noted that, to the extent that Article 17-A is 
silent on a matter, the provisions of Article 17 apply.14 

2. Mental Hygiene Law—Article 81

Unlike guardianships under Articles 17 and 17-A 
of the Surrogate’s Court Procedure Act, a proceeding to 
establish guardianship under Article 81 of the Mental 
Hygiene Law is available only to individuals consenting 
to such a guardianship or to “incapacitated persons.”15 
The infant’s incapacity must be determined by clear and 
convincing evidence that the infant is likely to suffer 
harm because of his or her inability to provide for his or 
her personal needs and/or property management and he 
or she does not adequately understand and appreciate 
the nature and consequences of his or her inabilities.16 
Given the more stringent requirements of Article 81, your 
infant client may not qualify for this type of guardianship 
and it would not likely be appropriate in any event.17 In 
addition to the red tape required to obtain a guardian-
ship under Article 81, more “red tape” is also required 
to maintain such a guardianship. All of these consider-
ations, again, must be reviewed in detail with your client 
prior to choosing this option.

3. Supplemental Needs Trust (SNT)

In the instance where the client receives SSI18   and/
or Medicaid, a SNT may be the best vehicle for the in-
fant’s funds. SNTs are specially designed for individuals 
with qualifying disabilities and are specifi cally provided 
for under both federal and New York State Law and can 
either be privately administered or administered within 
a pooled trust that must be run by a non-profi t organiza-
tion.19 SNTs allow disabled individuals to retain their 
public benefi ts while still receiving access to proceeds 
from personal injury settlements. A trustee or adminis-
trator coordinates the disbursement of funds from the 
trust so that the individual’s public assistance will not be 
jeopardized by receipt of confl icting items, such as cash 
payments or payment for items for which SSI is meant to 
be used. Although the SNT is a special vehicle not avail-
able to all plaintiffs, depending on their level of disability, 
its terms should be carefully reviewed with the parent or 
guardian of the infant. Many clients balk at the restric-
tions placed on “their money” so a detailed discussion, 
perhaps to include the potential trust company, should 
be held to avoid confusion, manage expectations, and 
explain fully the advantages of a SNT.

4. Civil Practice Law and Rules—Article 12

If the infant receives no public assistance, Medicaid, 
or SSI, and is not suffi ciently disabled to qualify for the 
use of a SNT, the remaining option consists of using 
Article 12 to possibly structure a settlement through use 
of an annuity, or by depositing the funds into a restricted 
bank account under joint control with the Court. The 
restricted bank account is generally not recommended20 
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at $35,289.87 was excessive and not fair or reasonable); In the 
Matter of Benes v. American General Annuity Service Corp., et al. 2011 
N.Y. Misc. LEXIS 6174 (Sup. Ct. Nassau Co. Dec. 12, 2011)(denying 
request for transfer, holding that although transfer was fair and 
reasonable, it was not in the “best interest” of the annuitant).

22. Some of these companies are famous for slogans such as “Need 
Cash Now? Why Wait?” and “I Want My Money and I Want It 
Now!”.

23. Soc. Serv. L. § 104-b requires that this notice be provided.

24. Children who have end-stage renal disease or Lou Gehrig’s 
disease may be eligible. “Benefi ts for Children with Disabilities,” 
http://www.ssa.gov/pubs/10026.html#a0=4 (last visited April 20, 
2012).
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5. See “Understanding Supplemental Security Income: 2011 Edition,” 
http://www.ssa.gov/ssi/text-income-ussi.htm (last visited 
Apr.17, 2012).

6. See N.Y. Surr. Ct. Proc. Act Arts. 17 and 17-A (McKinney 2012).

7. See N.Y. Mental Hyg. Law Art. 81 (McKinney 2012).

8. N.Y. Surr. Ct. Proc. Act. §§ 1701-1726 (McKinney 2012).

9. Article 17-A guardianships are only available to individuals who 
have been classifi ed as “mentally retarded” or “developmentally 
disabled.” See N.Y. Surr. Ct. Proc. Act §§ 1750-1761 (McKinney 
2012).

10. N.Y. Surr. Ct. Proc. Act § 1708 (McKinney 2012).

11. N.Y. Surr. Ct. Proc. Act §§ 1719, 1721 (McKinney 2012).

12. N.Y. Surr. Ct. Proc. Act § 1713 (McKinney 2012).

13. See N.Y. Surr. Ct. Proc. Act § 702 (McKinney 2012).

14. N.Y. Surr. Ct. Proc. Act § 1761 (McKinney 2012). 

15. N.Y. Mental Hyg. Law § 81.02(a) (McKinney 2012).

16. N.Y. Mental Hyg. Law § 81.02(b) (McKinney 2012).

17. There are several cases dealing with the propriety of Article 81 
versus Article 17-A guardianships. See Matter of Barbara Kobloth, 
No. 10236/10 (Sup. Ct. Westchester Co., July 7, 2010); Matter of 
Phillip Morris, No. 10236/10 (Sup. Ct. Westchester Co., July 7, 
2010); Matter of John J.H., 27 Misc. 3d 705 (Sup. Ct. N.Y. Co. 2010); 
Matter of Joyce G.S., 30 Misc. 3d 765 (Surr. Ct., Bronx Co. 2010); 
Matter of Chaim A.K., 26 Misc. 3d 837 (Surr. Ct. N.Y. Co. 2009).

18. Even where a child does not receive SSI either because the parent 
never applied or applied but was rejected, a Court may still order 
that a child qualifi es for the use of a SNT. This is an option to 
discuss with the parent.

19. N.Y. E.P.T.L. 7-1.12 (McKinney 2012); 42 U.S.C. § 1396p(d)(4)(A); 
42 U.S.C. § 1396p(d)(4)(C).

20. However, if the net settlement proceeds to the infant are relatively 
small, such that an annuity’s costs are prohibitive, a bank deposit 
may make sense. 

21. Fortunately, the New York Structured Settlement Protection Act 
provides some barrier between settlement factoring companies 
and your client. See N.Y. Gen. Ob. L. §§ 5-1701, et seq. See In the 
Matter of the Petition of J.G. Wentworth Originations, LLC v. Maurello, 
et al., 2012 N.Y. Misc. LEXIS 678 (Sup. Ct. N.Y. Co. Jan. 24, 2012) 
(holding that a proposal that the annuitant receive $19,600 in a 
lump payment in exchange for future payments presently valued 
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posed order. This approach gives the trustee more security 
in making those kinds of disbursements, which can include 
items like electronic equipment, vehicles, and the like.

Once the trust has been established, the client (or his or 
her representative) should be communicating directly with 
the trust company for disbursement requests.

b. Annuities
If your client has chosen an annuity, it is wise to 

request that the Court make the specifi cs of the chosen 
structure part of its order by means of providing the details 
in the body of the order as well as making the proposal an 
exhibit. Once the Court has ordered a structured settle-
ment, the attorneys can fi nalize their previously quoted 
annuity and proceed with the remainder of the paperwork 
necessary to establish the annuity for their client. 

Usually several months after the infant’s representative 
has signed the agreements in connection with the annuity, 
the chosen company will forward the policy documents to 
the attorney or directly to the client. It is advisable for the 
attorney to review policy documents in the event there are 
any errors in the agreed-upon payout. When fi nal policy 
documents are provided to the client, the attorney should 
advise the infant’s representative that he or she should 
inform the annuity company of all future changes in ad-
dress so that the payments will ultimately be mailed to the 
correct location when they are fi nally scheduled to begin. 
Depending on the age of your client at the time of settle-
ment, if the payments will not begin until age 18, it can be 
many years before the fi rst payment following settlement. 
Attorneys should also advise their clients to create a will 
after age 18, unless they want the state’s intestacy laws to 
control who will receive remaining annuity payments in 
the event of the payee’s premature death. At that point, the 
attorney’s relationship with the client and the claim gener-
ally ceases.

At some point after the court’s fi nal order, an infant’s 
parent or legal representative (or the infant client once he 
or she reaches the age of 18) may desire to “accelerate” the 
annuity payments—also called “factoring” a settlement, 
which is a process where the right to receive future pay-
ments is sold in exchange for a lump sum. Under New 
York’s Structured Settlement Protection Act, an applica-
tion for approval must be made to either a judge in the 
Supreme Court for the county where the payee resides or 
the court that originally approved the structure.4 Among 
other things, the statute requires that the proposed trans-
fer be “in the best interest of the payee…and whether the 
transaction, including the discount rate used to determine 
the gross advance amount and the fees and expenses used 

1. Introduction
Part I of this article re-

viewed the preliminary issues 
for attorneys to consider as 
they settle a personal injury 
claim for an infant. This article 
will provide further informa-
tion for attorneys regarding 
the various processes involved 
after the court confi rms an 
infant’s settlement by order 
and the settlement funds either 
have been or are about to be 
distributed to the child by means of a bank deposit, supple-
mental needs trust (“SNT”), or annuity.1

As a general note, some clients may want to seek 
counsel of a fi nancial advisor, depending on the complex-
ity of the decisions involved with the settlement. Attorneys 
should not, of course, offer fi nancial advice on anything 
more than the most basic fi nancial decisions if they are not 
qualifi ed to do so. 

a. Supplemental Needs Trust
Should a supplemental needs trust be in your client’s 

best interest, you will need to choose the trust company 
and should include some details of its administration fees 
and application materials in your motion to the Court. 
The attorney can suggest that the full settlement amount 
be deposited right away into the trust account or instead 
may want to have an annuity fund the trust over time. If 
the trust account will earn more interest than an annuity, 
for example, the attorney might advise the client or his or 
her representative accordingly. Since parents are generally 
required to continue to provide “necessaries, treatment and 
education” for their minor children,2 despite the fact of any 
settlement monies, it may be advisable to keep a majority 
of the infant’s funds in the highest interest rate vehicle until 
he or she reach the age of majority. Again, this may be a 
decision best made by a fi nancial advisor.

Given the parents’ continued obligation to support 
their child regardless of the infant’s receipt of settlement 
funds,3 the attorney should make it clear to the parents or 
legal representative that they should not count on many 
disbursements from the trust account prior to age 18. This 
conversation is worth having with the trust company as 
well so that your client is made fully aware even before the 
trust is established of the limitations on disbursements. If 
there are acceptable items the client or parents know they 
plan to request before the age of majority, you should dis-
cuss whether it makes sense to put those items in the pro-
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a bank with whom they have a good business relationship 
so that they can ensure the account is properly adminis-
tered on behalf of their clients.

2. Conclusion
Concluding the settlement of an infant’s personal 

injury case is in many circumstances just as important as 
the primary litigation itself, and similarly contains impor-
tant and signifi cant decision making. As this article and its 
previous part demonstrate, attorneys for infants should 
be well-versed in the intricacies of the various settlement 
mechanisms, legal requirements, and available fi nancial 
vehicles in order to assist their infant clients in making the 
best possible choices.
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1. There are  other options a Court may consider which are not 

discussed here, such as cash to the child’s representative in certain 
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to determine the net advance amount, are fair and reason-
able.”5 The Courts have generally employed a “totality 
of the circumstances” test to determine “best interest” 
absent more specifi c direction from the Legislature.6 Some 
of the factors Courts will consider are previous factoring 
requests,7 the discount rate,8 impact on payee’s long-term 
fi nancial security,9 and the welfare and support of the 
payee’s dependents,10 among other things.

Ultimately, this process can be administered without 
the attorney who achieved the personal injury settlement 
even being made aware of it. The factoring company can 
usually obtain all of the necessary documents directly 
from the annuity company and the infant’s original at-
torney does not need to be notifi ed of the proceeding. 
Also, and unfortunately, there is no prohibition against a 
parent or legal representative applying to the court for the 
factoring of an infant’s funds prior to age 18. Although the 
payee’s attendance is generally required at the hearing,11 
the Court is within its rights to order acceleration of the 
payments (or a portion thereof) if it fi nds that to be in the 
child’s “best interest.”

As Part I of this article briefl y indicated, it is incum-
bent upon the attorney who settles the claim in the fi rst 
instance to thoroughly inform their client of the relative 
fi nality of annuities and the problems that can arise should 
they attempt in the future to amend the structure.

c. Bank Deposit
CPLR Article 12 governs the requirements for the 

compromise of an infant, incompetent, or conservatee’s 
claim. As indicated in Part I of this article, the Court may 
order that these funds be deposited into a restricted bank 
account, for example, with no withdrawals until further 
order of the Court. Specifi cally, CPLR § 1206(b)12 provides 
that smaller settlements, those under $10,000, can simply 
be distributed to certain qualifi ed individuals so long 
as the property is “held for the use and benefi t of [the] 
infant, incompetent or conservatee.” Otherwise, the Court 
has several options for approval including depositing 
the funds in a specifi ed account at a bank or trust com-
pany, structuring the settlement, or investing in bonds,13 
to name a few. However, for any settlements involving 
infants’ funds, expenditures of those funds are not to be 
authorized where the parents have the ability to fi nan-
cially support the child “and to provide for the infant’s 
necessaries, treatment and education.”14

If the Court orders a bank deposit, the attorney should 
handle establishing the account so that he or she can 
ensure that any restrictions placed upon the account are 
noted by the bank. Obviously, a copy of the Court’s order 
should be provided to the bank with the initial paper-
work. The attorney, in conjunction with the client, needs 
to decide who will receive statements and must also direct 
the client that he or she will be responsible for making 
future decisions regarding the maturation of certifi cates 
of deposit, for example. Although your clients will most 
likely have a preference of banking institution, it is recom-
mended that the attorneys use, and have the Court order, 
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compensation for the loss or corruption of data 
entrusted to it?

5. If the vendor is an established company, how good 
is its security track record?

6. What assurances can the vendor give that data 
protection standards will be maintained even if the 
data is stored in a country with weak, or no, data 
protection law or where governmental data inter-
ception powers are strong and lacking safeguards?

The ICO say that if the answers to any of these 
questions raise concerns about a vendor’s ability to look 
after your information, you should not use the provider 
concerned and should seek alternatives. Whichever 
jurisdiction is involved it would seem that the ICO’s 
checklist would be a good start. Care should also be taken 
in eDiscovery to make sure that other basic principles are 
followed in addition:

1. The data being uploaded should be minimized—
only store in the Cloud what you need and only 
store it for as long as you need it.

2. Data should only be processed fairly and law-
fully—the rights of data subjects, even if they are 
suspects in an investigation or have been guilty of 
wrongdoing themselves, must always be respected.

3. Ideally consent should be obtained to the upload-
ing of data in the Cloud. Consent is unlikely to be 
the whole story, however, as the basic principles of 
data protection must also be followed even with 
consent, and consent can generally be withdrawn 
at any time.

4. The data must be kept securely—a data proces-
sor will remain liable for the security of the data 
whether it is in his hands or not. 

Where should data reside?

As a general rule it is best for personal data to stay 
local. In an internal investigation or discovery exercise, 
the least risk solution is almost always to look at the data 
in country. For example, in Europe if the data you need 
to examine relates to Spanish individuals it is best to do 
at least the fi rst examination of that data in Spain. If that 
is not possible the second best option would be to do the 
fi rst cut of the data in another European Economic Area 
(EEA) country. Ideally that data would stay in the EEA. 
Given the realities of multinational business, however, 
that is often not possible—for example, the data may be 
required for an investigation by authorities based in the 
U.S. or eDiscovery in litigation there. If that is the case 
then the fi rst cut review of data should strip out any 

One of the major developments in business over the 
last few years has been the rise in Cloud Computing. 
Often, however, the compliance aspects of moving data 
have been ignored. When moving data into the Cloud 
it is clear that careful planning will be needed. In this 
article we will try and make some sense of these issues 
and suggest practical ways forward. We’ll look at some 
of the early regulatory pronouncements on eDiscovery in 
the Cloud and some of the wider issues corporations are 
likely to face when going through eDiscovery touching 
Europe. This article is divided into six main sections:

1. Data protection and privacy issues

2. Data export legislation

3. Works councils and employee rights

4. Contracting with your cloud provider

5. The USA PATRIOT Act and related laws

6. Conclusion

Data Protection and Privacy Issues
The UK data protection regulator, the Information 

Commissioner’s Offi ce (ICO), gave some advice on put-
ting data into the Cloud in its Personal Information On-
line Code of Practice, which it published in July 2010. The 
Code recognizes the increasing use of Cloud Computing 
but reminds data controllers that the primary responsi-
bility when data is passed into the Cloud remains with 
them.

The Code sets out two very helpful checklists. The 
fi rst is for data controllers who are thinking of putting 
data into the Cloud and the second is for vendors to 
check their own services. The questions in the data con-
troller questionnaire include:

1. Can the vendor confi rm in writing that it will only 
process data in accordance with the data control-
ler’s instructions and will maintain an appropriate 
level of security?

2. Can the vendor guarantee the reliability and 
training of its staff, wherever they are based? 
Does the vendor have any form of professional 
accreditation?

3. What capacity does the vendor have for recover-
ing from a serious technological or procedural 
failure?

4. What are the vendor’s arrangements and record 
regarding complaints and redress—does it offer 
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of itself provide an adequate level of protection when 
putting data into the Cloud. In February 2011 the Sedona 
conference reprinted Dr. Weichert’s thoughts and in July 
2012 he updated his guidance.2 3

In an effort to bring some uniformity across Europe 
the Article 29 Working Party (WP29), a representative 
body made up of the data protection authorities in each 
EU member state, issued its own Opinion on Cloud Com-
puting in July 2012.4 The Opinion comments on EU law 
rather than any additions to that law in each individual 
country. It follows Dr. Weichert’s concerns on adequacy 
and Safe Harbor. It reminds those putting their data in 
the Cloud that they must “choose a cloud provider that 
guarantees compliance with data protection legislation” 
and provides a list of issues that the contract with the pro-
vider should address, which are in many respects similar 
to those we have already discussed.5

Data export legislation

Whilst the issues created by data protection law in 
Europe are challenging it would be wrong to think that 
that is the end of the story. In addition to data protection 
legislation, data export laws exist in some parts of Eu-
rope to try and curb “le fi shing expedition.” The French 
authorities have looked to legislate against French docu-
ments being used in foreign proceedings since 1968. In 
2007 the French Supreme Court upheld the conviction of 
a French lawyer for violating a Penal Law which provides 
that: 

Subject to international treaties or agree-
ments and laws and regulations in force, 
it is forbidden for any person to request, 
seek or communicate in writing orally, 
or in any other form, documents or 
information of an economic, commercial, 
industrial or fi nancial nature leading 
to the constitution of evidence with a 
view to foreign judicial or administra-
tive procedures or in the context of such 
procedures.

The lawyer concerned was fi ned €10,000.

Regrettably, courts in the U.S. have often been un-
willing to consider the need to accommodate foreign 
data export laws when limiting eDiscovery. This has led 
to considerable concerns amongst the legal profession 
on both sides of the Atlantic. For example, the Sedona 
Conference, the American Bar Association and the New 
York State Bar Association have all highlighted the issue 
as problematical. In 2012 the American Bar Association 
passed its Resolution 103 where it urged that “where pos-
sible in the context of the proceedings before them, U.S. 
Federal, State, Territorial, Tribal and Local Courts con-
sider and respect, as appropriate, the data protection and 
privacy laws of any applicable foreign sovereign and the 
interest of any person who is subject to or benefi ts from 

personal data which does not need to be transferred. The 
transfer of data should be proportionate to the purpose 
for which it is needed—for example, if the eDiscovery 
relates only to events between 1998 to 2000, then the 
fi rst assumption should be that data outside those dates 
should not leave the EEA. 

Bear in mind, however, that even this approach 
can cause diffi culties. Moving data from one country to 
another could result in a submission to the laws of that 
country if the data is not simply in transit. In the UK, for 
example under s.5 of the Data Protection Act 1998 (DPA) 
if a data controller is not established in the EEA but uses 
equipment in the United Kingdom for processing the 
data other than “for the purposes of transit through the 
United Kingdom” it will be subject to the DPA’s provi-
sions. It is proposed that these requirements are widened 
under the proposed new EU Regulation; for example, the 
behavioural monitoring of EU citizens will be suffi cient 
to submit to the jurisdiction.

Data security

It is important to check the security of the data both 
in transit and at its location. Increasingly data regulators 
across Europe have been concerned to secure personal 
data—the ICO, for example, has been involved in a 
number of regulatory actions concerning the transmission 
of data by post, email and fax and those investigations 
have resulted in fi nes of up to £325,000.1 Of assistance in 
assessing whether security procedures are adequate may 
be the work done in November 2009 by the European 
Network and Information Security Agency (ENISA). 
ENISA was set up by the European Union (EU) to focus 
on information security issues in Europe. Its role is to 
carry out specifi c technical scientifi c tasks in the fi eld of 
European security as a European Community Agency. 
Their Cloud Computing risk assessment is a worthy piece 
of work stretching to around 125 pages. It does not have 
the force of law but the report did include contributions 
from various academics and representatives of industry 
including Symantec.

In addition to the ICO and ENISA’s work, many 
other data protection regulators in Europe have looked 
at some of the issues involved. In June 2010, for example, 
the Data Protection Commissioner of the German Land of 
Schleswig-Holstein issued his opinion on the legal issues 
around Cloud Computing. Germany has a split system of 
data protection regulation with the regulation of private 
companies conducted by a Data Protection Commis-
sioner in each Land (roughly equivalent to a U.S. state). 
The Schleswig-Holstein Commissioner, Thilo Weichert, 
said that Clouds located outside the EU that hold data 
on Schleswig-Holstein citizens are per se unlawful even 
if the European Commission has passed an adequacy 
decision in favour of the country in question (as it has 
for Canada, for example). Dr. Weichert also cast doubt on 
whether the Cloud provider’s self-certifi cation to the U.S. 
Department of Commerce’s Safe Harbor program could 
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employee who had sent confi dential work-related data to 
his personal email account. The employee had sent 261 
confi dential technical fi les and he argued that the employ-
er had violated his workplace privacy rights by examin-
ing his work emails to get the proof. The court disagreed 
and said that email sent by an employee using a com-
puter provided by his employer for work purposes could 
be presumed to be professional mail that the employer 
could access without the employee’s presence, unless the 
employee had identifi ed the messages as personal. 

Employee and Works Council rights must always be 
factored in to any governance and eDiscovery process. 
The law across Europe tends to be granular, with ad-
ditional laws prohibiting interference with email com-
munications. This category of law often carries heavier 
criminal sanctions than data protection legislation. 
Improperly collected evidence could be inadmissible in 
any subsequent proceedings and, in extreme cases, could 
land the collector with a criminal conviction. To address 
these concerns those leading the eDiscovery process will 
want to establish a list of the relevant countries involved 
in the process, and the number of individuals involved 
in each of those countries, at an early stage in the project. 
Armed with that information a proper assessment, using 
local counsel familiar with the legislation in each country, 
can be undertaken.

Contracting with Your Cloud Provider
It is obviously important when putting data into the 

Cloud to make sure that you do proper due diligence on 
the Cloud solution vendor and put in place a proper writ-
ten agreement with that vendor. Under data legislation in 
Europe a written agreement will be needed. In addition 
it is important to be clear in the contract with the vendor 
what you are buying. Amongst the issues to look at espe-
cially would be:

1. Limits on the vendor’s liability. It is common for 
vendors to seek to cap their liability at an unreal-
istically small amount—maybe even at the level 
of fees paid to them. Will this be adequate? Given 
that a security breach may cost over $1m, does the 
vendor have enough of a share of the risk? Bear 
in mind this is not just an issue of risk tolerance. 
If the vendor has only limited responsibility, can 
the legal requirement that the vendor is complying 
with “obligations equivalent to those imposed on a 
data controller” be met?

2. Termination provisions. It is important that the 
agreement contains proper termination provisions 
including addressing the vendor’s insolvency, 
given that it is predicted that there will be substan-
tial fallout in this industry as Cloud computing 
matures.

3. The jurisdiction of the agreement. Is it a jurisdic-
tion that you are familiar with and are you happy 

such laws with regard to data sought in discovery in civil 
litigation.” Disappointingly, however, U.S. courts contin-
ue to regard U.S. litigation as supreme. Just this year, in 
TruePosition, Inc. v. LM Ericsson Telephone Co., a U.S. court 
felt that the “strong national interest of the United States” 
would override the “weak national interest of France in 
prohibiting disclosure of information.” For most organ-
isations the challenge is which law they will break as the 
choice seems to be the rock of disobeying an American 
court or the hard place of acting unlawfully in Europe.

Works Councils and Employee Rights
In addition to the data protection and data export 

issues, those with substantial numbers of employees in 
Europe may need to consult with or inform their Works 
Council. Works Councils in Europe are bodies set up to 
protect employees’ interests against the employer. The 
law on what a Works Council can and cannot do varies 
across Europe, although it is possible for some employ-
ers with more than 1,000 employees to have a European 
Works Council with whom they could negotiate for all 
of their facilities. A company’s obligations when launch-
ing an eDiscovery project, or putting any data into the 
Cloud, may include the obligation to notify or consult 
with Works Councils.

Works Councils across Europe—including those in 
Germany, France, Netherlands and Austria—have object-
ed to the way in which their member’s data is handled. 
In France, for example, you may be legally obliged to tell 
your Works Council if you start any signifi cant project 
for the introduction of new technology if that project 
is likely to have consequences for the employment, the 
classifi cation, the pay, the training or the working condi-
tions of your employees. Although it may not be a legal 
requirement to tell your Works Council about any move-
ment of data into the Cloud, as your installation may not 
meet the test set by article L.2323-13 of the French Labour 
Code, it is good practice to tell your Works Council and 
this transparency generally increases acceptance. Tra-
ditionally, negotiations with Works Councils have been 
challenging, especially for any organisation reducing its 
workforce in Europe. Often Works Councils have used 
their rights to be consulted or informed about changes to 
data handling practices to extract concessions from em-
ployers in other areas. The courts in some countries, no-
tably France and Germany, have been prepared to back 
employees against employers both in the implementation 
of schemes and also in halting schemes or investigations 
where the correct procedures were not followed. Europe 
does not recognize the concept of employment at will 
and employees often additionally have protection from 
dismissal save for cause and the right to a fair procedure 
even where cause is shown.

Having said that, there is at least some evidence that 
the tide in France may be turning slightly. In May 2012 
a French regional court6 7 8 upheld the dismissal of an 
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this risk saying that “due diligence should be done on 
subcontractors as well…at minimum, an independent 
entity must perform an outside audit and submit a 
report for the Cloud user’s review. Because there are so 
many potential Cloud participants, the user must be 
informed as to which providers are actually processing 
the data at any given time….”

8. Timing and Assistance on Security Breaches. 
Most reported security breaches these days seem 
to be vendor related. Dealing with the security 
breach is a fraught process and you will need co-
operation from everyone involved. Your contract 
should make it clear that the vendor has to re-
spond quickly. Remember that under the new EU 
proposals you may only have 24 hours to make 
multiple breach reports and so vendors are going 
to have to be able to assist you to prepare those 
reports promptly.

9. Location. You should also try and fi nd out where 
the facilities that will hold your data are located. 
With many clients we have developed something 
we call for convenience the “Tripadvisor test.” As 
the start in any data relocation exercise you should 
look up on Tripadvisor the location where your 
data will reside. If you are not comfortable going 
there on a business trip then consider whether it 
would be wise to send your data there. 

 Any contract must include the minimum provi-
sions of a data transfer agreement (DTA) even if all 
of the parties involved have signed up to the U.S. 
Department of Commerce’s Safe Harbor scheme to 
protect the fl ow of data from the EU and or Swit-
zerland to the U.S.. They should also include the 
ability to change the DTA elements of the agree-
ment if the law changes.

 Also bear in mind that if you are moving data, 
DTAs need to be specifi c in some countries such as 
Spain and Germany. The EU model terms will not 
always work. Watch out also for strange provi-
sions of U.S. or local law. For example, is there an 
export control prohibition on the type of encryp-
tion technologies that you are using to protect your 
data? If an investigation involves allegations of 
obscenity do you increase the risks by moving the 
data to another country which may be less tolerant 
of these issues?

The USA PATRIOT Act and Related Laws
The Uniting and Strengthening America by Provid-

ing Appropriate Tools Required to Intercept and Obstruct 
Terrorism Act of 2001 (the USA PATRIOT Act), while 
expanding some government access to data in certain 
respects, did not create an entirely new regime of U.S. 
governmental access to information that greatly threatens 
data in the Cloud. Moreover, a recent comparative study 

to go there in a hurry if there is an issue with the 
vendor to take emergency proceedings to secure 
your data?

4. Uptime. All Cloud providers are not equal. What 
commitments will they give you to make your 
data available when you need it? Look also at how 
uptime will be calculated. Some vendors will only 
guarantee uptime and provide support during 
their business hours. If your main operations are 
based in Europe but the vendor is only commit-
ting to provide a service during business hours in 
California, how much use will that be to you? Will 
you be prepared to wait 8 or 9 hours until the sup-
port provider wakes up?

5. Third party requests. A good contract will put in 
place a contractual protocol which will detail how 
the Cloud vendor will respond to any third party 
requests for information (such as a subpoena) 
and whether the vendor is obliged to notify the 
company of those requests prior to producing 
the requested information. Be aware of the fact 
that the answer to this question is not always as 
simple as it may sound. Some countries (including 
the United Kingdom) have tipping-off provisions 
in some pieces of legislation. This could mean 
that the vendor would be committing a criminal 
offence if it complied with any contractual re-
quirement to notify you before delivering up the 
requested information.

6. The scope, type and purpose of the processing, 
the type of data and the category of data subjects. 
An area which is unlikely to be controversial but 
seems to be specifi cally required by the Schleswig-
Holstein opinion.

7. Subcontracting. Some almost virtual opera-
tions exist which sell Cloud computing and then 
subcontract any contracts that they have won. It 
is important that you know who you are contract-
ing with. You will need to do due diligence and 
credit checks on your proposed vendor and their 
subcontractors. You should also try and fi nd out 
where the facilities that will hold your data are 
located. If the data is held overseas, using corrup-
tion indices like those produced by Transparency 
International would also be wise. Anti-corruption 
law is toughening throughout the world (for 
example, with the UK Bribery Act 2010) but regret-
tably some outsourcing locations of choice still 
score poorly in corruption indexes. If those with 
the ability to access your data are poorly paid and 
from a country where corruption is rife, it stands 
to reason that the chances of your data being com-
promised are greater. A wise default position may 
be for the agreement to prohibit subcontracting 
of any kind without your prior written consent. 
The Schleswig-Holstein opinion also highlights 
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Directive appears to maintain signifi cant law enforcement 
access to personal data.

Approach of other countries

In addition, a recent review of the laws of the Austra-
lia, Canada, Denmark, France, Germany, Ireland, Japan, 
Spain, the United Kingdom and the United States reveals 
that the U.S. is not alone and that even countries that 
have strict privacy protections also have anti-terrorism 
laws that could allow for expedited government access 
to data stored in the Cloud.9 Thus, “it is not possible to 
isolate data in the Cloud from governmental access based 
on the physical location of the Cloud service provider or 
its facilities.”10

Conclusion
It is likely that in the years ahead we are going to see 

the need for investigations to be done in a more culturally 
astute manner. That might mean that companies have to 
use eDiscovery providers who have the ability to collect 
data in-country, and do the fi rst analysis of it in-country 
before sending selected data back to the U.S.. It might 
include seconding people from the U.S. to Europe to help 
manage these investigations. And it will almost certainly 
mean using local counsel who understand the issues in 
the particular jurisdiction concerned, and who can act as 
a critical friend to the corporation in the investigation, 
questioning them on whether it has become over-broad 
in approach or whether the investigation is simply out of 
proportion to the wrong that is being investigated.

Whilst we all know that a serious allegation of the 
type that Enron suffered will have to be investigated in a 
very comprehensive manner, and whilst we all know that 
taking three packets of post-it notes home should not be 
investigated in the same way as the Siemens’ investiga-
tion, the challenge for most corporations is that whole 
big area in the middle. When is an investigation serious 
enough to warrant the troops being mobilized? These ar-
eas are likely to continue to be diffi cult and wise counsel 
will be at a premium.

As we have seen in an eDiscovery exercise involving 
data in the Cloud issues that will need to be addressed 
include:

• The need to limit the scope of the discovery 
exercise;

• The need to keep data in-country where possible;

• Restricting circulation—corporations need to get 
out of the habit of unintelligently copying people 
in “for information only,” especially where those 
people are in a different jurisdiction. In discovery 
consideration should also be given to apply into the 
U.S. courts for a protective order. With investiga-
tions and regulatory enquiries consideration should 
be given to seeking to agree on the scope of the 

indicates that it is inaccurate to assume that access by the 
U.S. government to data stored in the Cloud is greater 
than the access of governments in other advanced coun-
tries, as they also have anti-terrorism laws that afford 
similar expedited access.

Additional laws impacting government access

The FBI and other U.S. government agencies have 
previously been able to utilize a National Security Let-
ter (NSL) as a type of administrative subpoena to seek 
records and data relating to government investigations. 
At the time the USA PATRIOT Act was enacted, there al-
ready were in place several U.S. Federal statutes, includ-
ing the Electronic Communications Privacy Act (ECPA), 
authorizing the issuance of NSLs. The realm of NSLs 
was expanded in various respects by the USA PATRIOT 
Act and subsequent to this expansion the use of NSLs 
increased. NSLs gave rise to certain criticisms, some of 
which were abated by the USA Patriot Act Improvement 
and Reauthorization Act of 2005 (the Reauthorization 
Act). Nevertheless, while NSLs still are used, the data 
that can be sought from Cloud providers is generally 
limited to identifi cation information, such as name, ad-
dress, and length of service, but not the actual content of 
communications.

Often, the ECPA governs access to data maintained 
by a Cloud service provider. If U.S. authorities seek 
customer data from a Cloud provider, under the ECPA, a 
judge must issue a search warrant, an ECPA court order, 
or the government must issue a proper subpoena to the 
provider. When dealing with a court order or subpoena, 
notice usually is provided to the customer allowing for 
potential opposition, but this is not the case when it 
comes to search warrants. 

True impact of the USA PATRIOT Act

The aftermath of the USA PATRIOT Act does not 
necessarily mean that data needs to be stored on cloud 
servers outside of the United States or with non-U.S. pro-
viders to prevent the data from being accessed by U.S. 
governmental authorities. Indeed, the United States and 
a number of European governments have entered into 
Mutual Legal Assistance Treaties (MLATs). Pursuant to a 
MLAT, two countries usually agree to the most expansive 
level of mutual assistance with respect to investigations 
or criminal offense proceedings. And in 2003, the United 
States and the EU entered into a MLAT containing a 
data protection provision. According to the comments 
to this MLAT, this data protection provision is designed 
to ensure that assistance generally will be provided 
and only will be refused on data protection grounds in 
exceptional cases. As a result, even if data were stored in 
the Cloud on European servers, European governmental 
authorities likely would cooperate with respect to a U.S. 
investigation. And even though the European Commis-
sion recently proposed a new Regulation and new Direc-
tive relating to personal data privacy, the proposed new 
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discovery exercise and the possibility of steps like 
the anonymization of data;

• Arrangements in each relevant jurisdiction with 
outside counsel who could direct an investigation;

• Managing employee expectations before an inci-
dent—this could include sending a reminder to 
employees that their emails could be read where 
legally permitted;

• Doing due diligence on suppliers; and

• Checking data protection registrations.

The need then for law fi rms and eDiscovery con-
sultants to know the culture in those countries where 
data is collected, as well as local law, will become ever 
more important. Data collection procedures will have to 
be tailored to suit each occasion to try and ensure both 
compliance with local law and the expectations of the 
court or regulator. Litigation teams will need to include 
data privacy specialists in all aspects of the investigation 
and may even need to include independent counsel to lay 
down ground rules on behalf of those being investigated.

Whilst this article has attempted to map out some 
of the challenges involved more will be encountered. 
Regrettably there is no one-size-fi ts-all approach. With 
that in mind the need for specialist assistance, proper 
resources and a clear mind is self-evident.
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needs to submit a name and an email address, create a 
user name and a password, and accept Twitter’s terms of 
service to activate the account. Though the registration 
is fairly straightforward, the terms of service, to which 
every user must agree, include language that creates a 
signifi cant, yet overlooked, distinction between owner-
ship rights to the website and the website’s services—the 
account and use of the account—on the one hand, and 
ownership of the account and ownership of the content, 
on the other. 

Twitter’s terms of service state: “All right, title and 
interest in and to the Services [defi ned as a user’s “access 
to and use of the services and Twitter’s websites”] (ex-
cluding Content provided by users) are and will remain 
the exclusive property of Twitter and its licensors.”8 These 
rights appear to be all-encompassing and to grant Twit-
ter rights to the website, including all services provided. 
But the terms also state: “[y]ou retain your rights to any 
Content [any information, text, graphics, photos or other 
materials uploaded, downloaded or appearing on the 
Services] you submit, post or display on or through the 
Services.”9 The terms also provide: 

[b]y submitting, posting or displaying 
Content on or through the Services, you 
grant us a worldwide, non-exclusive, 
royalty-free license (with the right to sub-
license) to use, copy, reproduce, process, 
adapt, modify, publish, transmit, display 
and distribute such Content in any and 
all media or distribution methods (now 
known or later developed).10 

Although the terms of service specifi cally state that they 
govern a user’s “access to” and “use of” Twitter, they do 
not convey ownership rights to anything other than con-
tent posted by the user. The language in the terms clearly 
attempts to distinguish between ownership of the con-
tent (by the user) and of the website and its services (by 
Twitter).

In addition to contractual ownership rights in the 
website, the terms of service also assert intellectual prop-
erty rights in the website and its services: “[t]he Services 
are protected by copyright, trademark, and other laws of 
both the United States and foreign countries.”11 Assuming 
that the Twitter software and the user account computer 
program(s) are copyrightable and Twitter is the “creator,” 
as a matter of copyright law, all copyright rights in the 
software belong to Twitter. As a result, Twitter owns the 
user account, whereas the user holds a right or license 

I. Introduction
Communication through interactive dialogue, 

otherwise known as social media, is reshaping the way 
those in society interact with one another. As social media 
accounts continually become more intertwined with 
the daily routines of our lives, the accounts themselves 
become increasingly more valuable to businesses. Phone-
Dog v. Krazitz,2 a case currently pending in the Northern 
District of California, has the potential to signifi cantly al-
ter the legal landscape regarding social media rights. The 
claims in the case are rooted, at least in part, in ownership 
of various aspects of a social media user account, and the 
case raises an important question: to what extent does a 
social media account belong to the user? 

II. Background
In April 2006, Noah Kravitz began working at 

PhoneDog.com (“PhoneDog”), a mobile news and review 
resource company. Kravitz’s duties required Kravitz, 
under the Twitter handle @PhoneDog_Noah, accessed 
only through a password, to regularly post his opinions 
and reviews of mobile products and services.3 During 
Kravitz’s employment with PhoneDog, the @Phone-
Dog_Noah accumulated approximately 17,000 Twitter 
followers.4 In October, 2010, Kravitz’s employment with 
PhoneDog ceased, and PhoneDog requested that Kravitz 
turn over to it control of the account and all account fol-
lowers. Instead of complying, however, Kravitz changed 
the account handle to @noahkravitz and continued to 
post regularly. 

PhoneDog sued Kravitz in the Northern District of 
California for: “(1) misappropriation of trade secrets; 
(2) intentional interference with prospective economic 
advantage; (3) negligent interference with prospective 
economic advantage; and (4) conversion.”5 

On November 8, 2011, the initial complaint survived 
a motion to dismiss fi led by Kravitz. The court allowed 
the misappropriation of trade secrets and conversion 
claims to stand, and gave PhoneDog leave to amend its 
claim for intentional interference with prospective eco-
nomic advantage.6 Following the fi ling of the amended 
complaint, on January 30, 2012, the court denied Kravitz’s 
motion to dismiss the tortious interference claim.7 

III. Who Has Ownership Rights to User 
Accounts?

The procedures to create an account on Twitter are 
simple. After accessing the Twitter website, a registrant 

Who Owns Your Social Media Account?
By Adam S. Walker

Throughout history, technological and societal advances have led to the creation of new property rights.1
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some minimal amount of creativity.15 Meeting this stan-
dard may be diffi cult for Twitter users, since the radically 
compacted way Twitter promotes communication stifl es 
creativity. Many posts of 140 characters or less about one’s 
everyday occurrences lack any semblance of creativity. 
By contrast, someone who crafts something such as a 
poem is more likely to meet the creativity threshold since 
some level of creativeness has been exerted. As a result, 
whether a user’s post on his or her Twitter account will 
be copyrightable will need to be determined on a case-by-
case basis. 

If posted content is not copyrightable, the determi-
nation of ownership is likely to depend on a number of 
factors, the most important of which may be whether 
the employer has affi rmatively addressed the issue in an 
employment agreement, social media policy, etc. with 
clear language transferring all rights to content posted 
to the employer. Absent such language, the employer 
may still retain ownership of posted social media content 
if the posts were made within the employee’s scope of 
employment and, under the law of agency,16 all benefi ts 
and rights resulting from the actions of the agent will be 
attributed to the employer.17 

With respect to copyrightable posts, the employer 
may own the copyright as a work-for-hire (1) if the work 
was created within the scope of the employee’s work 
duties or (2) if the work was specially ordered or com-
missioned.18 To determine who is an employee under the 
work-for-hire doctrine, courts look to a number of fac-
tors under the general common law of agency, such as: 
(1) control by the employer over the work; (2) control by 
the employer over the employee; and (3) the status and 
conduct of the employer.19 “Specially ordered or commis-
sioned work” applies to works created by independent 
contractors who are not employees under the general 
common law of agency. Work performed by independent 
contractors will be a work-for-hire only if both of the fol-
lowing conditions are met: (1) the work was performed 
within one of the nine categories of work listed under the 
statutory defi nition, and (2) there is a written agreement 
between the parties specifying that the work is a work-
for-hire.20 Failure to satisfy these requirements will result 
in the independent contractor, and not the employer, 
retaining ownership in the copyrights created. 

Nothing in the record in PhoneDog indicates that 
Kravitz was acting as an independent contractor, and 
neither party disputes that the posts were done outside 
the scope of his employment or outside the instruction of 
PhoneDog.21 An employer-employee relationship appears 
to have existed between Kravitz and PhoneDog. If the 
posts are copyrightable, PhoneDog is likely to maintain 
copyright ownership. 

Finally, situations where copyrightable posts are cre-
ated that have no relation to the employee’s work and/or 
were created outside the scope of the employee’s duties 

to use the account. In any event, the terms of service 
between Twitter and all users grant Twitter exclusive 
ownership of all aspects of the website. These contrac-
tual rights almost certainly would extend to ownership 
of the user accounts themselves (since the user accounts 
are part of the website) and to the right to allow use of a 
user account (a service offered by the website). The terms 
do not grant users ownership rights to any aspect of the 
Twitter services except content ownership. 

In addition, as will be examined more hereafter, Twit-
ter, not the user, exerts dominion and control over the 
user accounts. Twitter is the only entity that has the abil-
ity to activate and remove user accounts from the web-
site, social network and the underlining software codes 
where the accounts are stored. Twitter’s authority over 
the website reinforces the distinction between the rights 
of Twitter and the limited rights of users. 

The question of who owns the website and user ac-
counts has not yet been decided. In PhoneDog, Kravitz 
raised the issue in his initial motion to dismiss, but the 
judge refused to answer until more facts were in the 
record,12 but copyright and contract law appear to lead 
to the same conclusion: the user accounts, either as a 
service offered by Twitter or as part of Twitter, are owned 
exclusively by Twitter. If this is true, PhoneDog may 
have a signifi cant hurdle to overcome, particularly on its 
conversion claim, as it does not appear to be the owner 
of the services to and in Twitter’s website and/or the 
user account in question. Demonstrating such ownership 
rights will be necessary for PhoneDog to prevail on its 
conversion claim. 

IV. Who Owns User-Posted Content?
To most individuals, Tweets (a post or status update 

on a user’s Twitter account) appear to be nothing more 
than inconsequential mishmashes of 140 characters or 
less. In situations where an individual has created and/
or is using an account for primarily personal, non-em-
ployment related postings, the posted content may be of 
little or no value to anyone. However, the importance of 
content ownership has increased dramatically since com-
panies like PhoneDog have begun employing individuals 
to administer company social media accounts and make 
regular posts as part of the company’s business. 

Ownership rights in content posted by an employee 
ultimately may be determined by the circumstances 
in which the content was created, such as whether the 
content is copyrightable and whether the employer has 
an agreement with the employee regarding ownership of 
the content. 

Under U.S. copyright law, with certain exceptions, 
such as works made for hire, once an original work is 
fi xed in a tangible medium of expression,13 the creator of 
the work owns the copyright.14 Although the “originali-
ty” threshold is low under the law, the work must contain 
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Law Dictionary, ownership “implies the right to possess 
a thing;”24 “possession” is defi ned as “the exercise of do-
minion over property.”25 Examining PhoneDog’s conver-
sion claim based on Twitter’s terms of service casts doubt 
on whether a user has ownership rights over followers on 
a social media platform. 

Twitter’s terms of service provide that Twitter retains 
exclusive ownership rights to the website and to services 
offered by the website and/or intellectual property em-
bodied in the website—all of which, either individually or 
combined, are likely to entail rights to the user accounts. 
This conclusion is strengthened by Twitter’s exercise of 
dominion and control over all accounts. 

Twitter’s terms of service state: “We [Twitter] reserve 
the right at all times (but will not have an obligation) to 
remove or refuse to distribute any Content on the Services 
and to terminate users or reclaim usernames.”26 Even if a 
user “deactivates” his account, Twitter does not remove 
the code from its operating programs; only the visual 
representation of the account is removed, i.e., the account 
name and listing. When a user “reactivates” a recently de-
activated account, all of her prior information is reinstat-
ed. This is because Twitter, not the users, retains control 
over the source code or software that contains all account 
information. Possession of the user accounts belongs 
solely to Twitter; users simply have the right to use an 
account.27 Thus, if all followers are account holders, and if 
Twitter owns all rights to all accounts, then it follows that 
a user cannot own a follower. 

Twitter and other social media platforms afford users 
the ability to be self-selecting. Users are free to be friends 
with only those they wish and to follow only the feeds 
that interest them. More importantly, users are free to de-
friend those with whom they do not wish to be friends, 
and users are a click away from removing themselves 
from following people and things they no longer want 
to follow. This self-selection ability illustrates that a fol-
lower cannot be owned, at least by another user, because 
the holder of the account being followed has no control 
over—and thus no ownership rights in—the account’s 
followers. 

Due to the contractual limitations imposed in Twit-
ter’s terms of service and/or the lack of dominion and 
control over account followers, PhoneDog’s claim of 
ownership in the account followers is signifi cantly di-
minished. Unless PhoneDog is able to assert legal control 
and/or possession over account followers, PhoneDog is 
unlikely to meet its burden of proof for conversion of the 
account followers by Kravitz.

VI. What Should Businesses Do?
The facts of PhoneDog illustrate that as a company’s 

business model becomes increasingly intertwined with 
social networking, businesses need to take steps to allevi-

will likely result in the employee retaining rights in the 
content posted. Essentially, the less a correlation there 
is between the content posted by an individual and his 
or her employment duties with the employer, the less 
likely the employer will be able to make an argument 
that the content was posted in furtherance of or as part 
of, the employee’s employment duties; as a result, the 
content posted will be deemed to be the property of the 
employee and not the employer. This may seem obvious, 
but as Twitter and other social media platforms become 
increasingly intertwined with the way companies do 
business, and as social media usage by individuals 
becomes increasingly popular, the line between personal 
and professional content becomes blurred. 

Although ownership of the content posted on social 
media accounts may seem of no great consequence in 
light of the fact that a user could attempt to recreate a 
similar or identical post, maintaining ownership of the 
content signifi cantly limits the possibility that an ex-
employee will be able to benefi t from content created on 
behalf of the company—especially if the work is copy-
rightable, is diffi cult to recreate, and/or is highly valu-
able to the company. As noted, determining ownership of 
the content could depend on one or more of the follow-
ing: the nature of the content; what agreements, if any, 
the employer and employee have with each other; and 
the relationship between the postings and the employee’s 
employment duties. 

Although there is no evidence in the PhoneDog trial 
record of any intention by PhoneDog to claim ownership 
of the posts at issue or of the existence of an employment 
agreement specifying control over the Twitter account, an 
employer-employee relationship appears to have existed 
that will convey all benefi ts of Kravitz’s work to Phone-
Dog, including ownership of the posted content and/or 
any copyrights in the posts. 

V. Who Owns the Followers of a User 
Account? 

Invariably, one of the true benefi ts of Twitter, Face-
book or any other social media platform is the user’s 
ability to subscribe to another user’s post, status, etc. 
Those subscribing to the feed are known as followers. 
One element of the PhoneDog litigation is PhoneDog’s 
belief that a follower is of economic value and benefi t to 
a user and that users “own” their followers. But whether 
a follower is of economic benefi t to a user, and, more 
important, whether a follower has monetary value, is a 
question that in PhoneDog will likely be subsidiary to the 
issue, raised by PhoneDog’s conversion claim, of wheth-
er a user owns his followers. 

The elements of conversion, similar to most theft-
based tort claims, are intertwined with one’s right to own 
or possess22 tangible and, depending on the jurisdic-
tion, intangible property as well.23 According to Black’s 
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craft clear and concise social media guidelines and/or 
language in the company’s employment contracts that 
address control and use of any company social media 
account and social media content posted by the user prior 
to account activation. 
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ate any confusion as to use and/or control over company 
controlled social media accounts and content. 

Protecting a company’s rights in social media ac-
counts can be achieved in a variety of ways. Registering 
user accounts under the company’s name will minimize 
confusion as to the purpose of the account and for whose 
benefi t it exists. Companies also can seek injunctive 
relief against infringement of their trademarks28 and/
or dilution29 in social media. A number of social media 
sites offer the option to terminate or transfer ownership 
of accounts that infringe third-party rights or have the 
potential to confuse other users.30 Both seeking injunctive 
relief and/or utilizing social media remedial procedures 
are ways to combat unauthorized use of a company’s in-
tellectual property or other tortious conduct. Preventing 
access to the account upon termination of an employee 
reduces the risk of an embattled ex-employee hamper-
ing or damaging the company’s social media presence. 
Conversely, if companies are hesitant to grant access and 
use of the account to a select few individuals, certain 
social media platforms allow more than one person to be 
an administrator of an account. 

As may be evident from PhoneDog, arguably the most 
important measure a company can take to protect its 
interest in a user account is to establish clear and con-
cise contractual rights as to all aspects of the company’s 
social media account(s) in the event of termination of 
the administrator of the account. In addition, specifying 
precisely the scope of the employee’s duties can minimize 
confusion as to whether the employee’s actions were or 
were not job-related. Although, as discussed above, an 
employment contract may not be able to convey own-
ership rights in the account to the employer (because 
the service operator is the owner), a contract can, at a 
minimum, specify control over use of the account—thus 
reducing the potential for a dispute such as that between 
PhoneDog and Kravitz.

VII. Conclusion
Examining Twitter’s terms of service reveals that us-

ers maintain no ownership rights, aside from ownership 
in the posted content, to the services of or in the Twitter 
website; users merely have the right to use or access the 
services and the website. Users also lack ownership rights 
to account followers since users exercise no dominion 
and control over follow ers, because followers are self-
selecting and are free to decide and choose their actions 
without interference or infl uence from the account holder. 
Due to the limited rights afforded to it, PhoneDog is 
unlikely to succeed in meeting its burden of proof to any 
claim of conversion or theft of account followers. 

In order to adequately protect themselves from the 
pitfalls currently facing PhoneDog, companies should 
familiarize themselves with the rights afforded to them 
under a social media website’s terms of service, and 
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U.S., Canada, and other English speaking nations.”6 That 
September, Facebook ended its strict exclusivity rules and 
became open to everyone.7 

The rest, as they say, is history. As of this writing, 
Facebook reports that it has more than one billion users 
who log in at least once per month,8 half of which will 
log in to Facebook any given day.9 People share immea-
surable amounts of information on Facebook, includ-
ing status updates, pictures, videos, and links to stories 
published on third-party websites, and Facebook stores 
a great deal of information about its users. One recent 
article reports that Facebook stores up to 800 pages of 
personal information on each user.10 

That wealth of information can be a valuable resource 
for the litigator. Depending on the applicable privacy set-
tings, a quick check on Facebook could provide informa-
tion that could make or break a case. Certain users allow 
anyone browsing the Internet, with or without a Facebook 
account, to access information posted on their profi le 
pages. As will be discussed below, even information that 
may at fi rst appear unavailable can later be accessed 
through discovery, subpoena, and court order. 

LinkedIn

LinkedIn is geared toward professional networking, 
though it shares attributes with other social-networking 
sites. For example, users can update statuses, add con-
nections, join groups, and network. LinkedIn, however, 
is specifi cally geared toward business networking, and 
users will not fi nd in-site game applications. Nor does 
LinkedIn boast a chat feature like Facebook’s. However, 
users can post their educational and work histories, 
request testimonials from their connections, and supply 
information about their specialties and publications. 

LinkedIn reports that it “started out in the living 
room of co-founder Reid Hoffman in 2002.”11 It offi cially 
launched in May 2003, and by the end of its fi rst month, 
had 4,500 members. As of this writing, LinkedIn reports 
that it has 175 million members in over 200 countries.12 It 
is also a publicly traded company on the New York Stock 
Exchange with the ticker symbol LNKD.

Although LinkedIn is not as ubiquitous as Facebook, 
it is still useful to the litigator. LinkedIn provides informa-
tion about employment, friends, and connections. One 
interesting feature on LinkedIn is the “recommendations” 

Introduction
Almost half of America is using social media and that 

number is rising rapidly.1 It permeates our daily lives. 
As of 2009, over 70% of lawyers had accounts on social-
media networks.2 Over 85% of “younger” lawyers use 
social media.3 The person who lacks at least one social-
media profi le will soon become the exception rather than 
the rule. As a litigator, this social media provides a wealth 
of information available at one’s fi ngertips—information 
that just a few years ago required the hiring of a personal 
investigator to obtain. Though this immense wealth of 
information exists, its presence is not without pitfalls.

This article will:

• Dispense background information about the vari-
ous types of social media;

• Discuss how social media can be used, both in the 
courtroom and for other legal purposes;

• Provide strategies for introducing information ob-
tained through social media into evidence;

• Examine the ethical and legal concerns raised by 
social media and its uses; and

• Present suggestions for further study.

Types of Social Media
This section covers the more common forms of social 

media one might encounter in a legal practice. It will 
briefl y focus on the various social media sites that law-
yers are most likely to come across when delving into 
social media based research. 

Facebook

Facebook is the most popular social media platform. 
Facebook started as a hobby,4 which is now arguably 
one of the most successful businesses launched in recent 
history. 

In 2004, Mark Zuckerberg, while a student at Har-
vard, started “thefacebook” with some fi nancial help from 
Edward Saverin. Originally, membership was limited 
to Harvard students.5 Access to the social network soon 
expanded to Stanford and Yale. By August 2006, member-
ship was open to 30,000+ “recognized schools, colleges, 
universities, organizations, and companies within the 

Social Media and Litigation:
A Marriage Made in Hyperspace
By Andrew B. Delaney and Darren A. Heitner

Editor’s Note: The discussion surrounding issues raised in this article may continue with the authors on the EASL Blog. Please send 
comments pertaining to social media and litigation to me at eheckeresq@eheckeresq.com, and I will add these to the dialogue.
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Uses of Social Media
Social media is helpful to lawyers in researching 

claims, preparing defenses, trial preparation, and litiga-
tion. These uses are discussed below in turn. 

Research

Social media can provide an invaluable tool for initial 
evaluation of a claim. For example, one might be able to 
use Facebook and LinkedIn to learn where a potential 
defendant works, what kind of assets that person might 
have, content uploaded regarding the future claim, and 
how that person sees himself or herself in the context of 
the potential case. Performing this research can help one 
to be more informed prior to fi ling suit. In some cases, 
this research might help a litigator to avoid bringing a 
claim that sounds great on the surface but breaks down 
under scrutiny. In other instances, a plaintiff’s attorney 
may uncover valuable information that can be inserted 
into a complaint’s general allegations and perhaps added 
as exhibits to bolster the plaintiff’s count(s). 

If one is particularly fortunate, there may be an 
admission on a social media profi le that will go a long 
way toward building one’s case. Lawyers are certainly 
permitted to conduct research on social-media networks. 
“Obtaining information about a party available in a [pub-
lic] Facebook or MySpace profi le is similar to obtaining 
information that is available in publicly accessible online 
or print media, or through a subscription research service 
such as Nexis or Factiva, and that is plainly permitted.”22 

On Facebook, any person, Facebook user or not, has 
access to content that is published on someone’s Facebook 
profi le (subject to the Facebook user’s Privacy settings). 
The Privacy setting may be changed by the subject to 
restrict access, by blocking others from “subscribing” to 
one’s updates and changing other permissions. How-
ever, no privacy setting will completely restrict a party 
in a lawsuit from access to published Facebook content. 
Within Facebook’s Privacy Policy in a section titled, 
“Some other things you need to know,” is the following 
statement:

We may access, preserve and share your 
information in response to a legal request 
(like a search warrant, court order or sub-
poena) if we have a good faith belief that 
the law requires us to do so. This may 
include responding to legal requests from 
jurisdictions outside of the United States 
where we have a good faith belief that 
the response is required by law in that 
jurisdiction, affects users in that jurisdic-
tion, and is consistent with internation-
ally recognized standards. We may also 
access, preserve and share information 
when we have a good faith belief it is 
necessary to: detect, prevent and address 
fraud and other illegal activity; to protect 

feature. In a sense, LinkedIn seeks to enhance the tra-
ditional résumé with a more-accessible and interactive 
electronic version.13 

LinkedIn may indeed be useful to the litigator in its 
intended use. While some lawyers might be hesitant to 
create a Facebook-style social media profi le, LinkedIn 
provides a more-reserved alternative for the legal profes-
sional. LinkedIn boasts several law-oriented groups, as 
well as other networking opportunities. 

Twitter

One might say that Twitter took the “status up-
date” from Facebook and refi ned it. Users are limited to 
140-character “Tweets,” which update “followers” on 
their activities and other items of interest. Twitter also 
appears to be premised on the “Do one thing and do it 
well” UNIX philosophy.14

Theoretically, Twitter is the product of a failed pod-
casting platform.15 Some controversy exists around its 
founding. It was a project that started out slowly. Dur-
ing its beginning stages, the platform had fewer than 
5,000 users after two months, and the CEO of its parent 
company bought back investors’ stock for an estimated 
fi ve million dollars. The company is now estimated to be 
worth in the neighborhood of fi ve billion dollars.16

Twitter’s value to the litigator lies in the real-time 
status updates that potential litigants may post. Twitter 
archives are searchable and largely public. Indeed, the 
Library of Congress hosts an entire Twitter archive that is 
continuously updated.17 

Other Sites

Although only three social media sites have been dis-
cussed in detail, there are myriad others devoted to social 
networking. Google+ is a new entrant to the scene that at 
least one person describes as a “throwback to Facebook 
2004.”18 MySpace is still around, although it no longer 
enjoys the level of traffi c it did in 2006, when it was 
still more popular than Facebook.19 Further, MySpace 
has shifted its focus to content instead of pure social 
networking, and has attempted to become “the social 
network for music.”20

This article has focused on Facebook, LinkedIn, and 
Twitter because these sites are currently the most popular 
social networking sites. It remains to be seen what new 
developments will bring. 

When considering social media, one must keep in 
mind that none of the “top three” are even a decade old. 
Social media is ever evolving. At any point in time, a 
new social networking site may sprout from the depths 
of the unknown and become a popular destination for 
individuals to post content that is shared amongst the 
online community. Litigators must stay on top of the lat-
est developments.21
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content; instead it denied the motion to compel discovery 
because the defendant did not make a clear showing of 
the relevance of the evidence.

However, in another 2010 case in New York, the court 
found the evidence to be relevant, and the party seeking 
to compel discovery requests was permitted to receive 
not only current and historical Facebook content, but 
also pages that had been deleted by the user.29 The key 
question is whether the evidence is material and necessary. 
The court stated that disclosure of “any facts bearing on 
the controversy which will assist preparation for trial by 
sharpening the issues and reducing delay and prolixity” 
is required.30 The court also stated that preventing access 
to private postings would be “in direct contravention to the 
liberal disclosure policy in New York State.”31

Defense 

Occasionally, a person may claim one set of facts in 
public, but in the so-called “privacy” of his or her online 
network, an entirely different set of facts will come to 
light. In this situation, the litigator has a unique opportu-
nity to defend against a claim that might otherwise seem 
unwinnable.

By effectively using social media to prepare a defense, 
one can realize a great advantage in preparedness. In one 
case, a University of Kentucky student sued a nightclub in 
federal court after she slipped and fell while dancing on a 
bar at the nightclub. She was injured and alleged that the 
bar was slippery and wet, and that the nightclub should 
have done more to prevent the accident. The defendant 
nightclub sought access to the plaintiff’s and a witness’s 
private Facebook pages. At one point, in a unique twist 
on in camera review, the magistrate judge overseeing 
the case offered to create a Facebook profi le and “friend” 
witnesses “for the sole purpose of reviewing photographs 
and related comments.”32 The witnesses, however, never 
responded to the judge’s “friend” requests.33

Though the judge ordered Facebook “to produce 
photographs, messages, wall posts and other informa-
tion on the profi les of the injured patron and a friend who 
witnessed the accident,” Facebook was able to success-
fully argue that the Stored Communications Act prohib-
ited disclosure of members’ information.34 Eventually, 
the plaintiff’s profi le was reviewed in camera pursuant to 
the plaintiff’s consent, and some content was presumably 
disclosed to the defense. The case settled on the prover-
bial courthouse steps, one day before it was scheduled to 
go to trial.35 One can only speculate as to the motivation 
for the settlement, but the potential social media evidence 
may have been a signifi cant factor.

Once information is available on social media sites, 
removal can be diffi cult—and in certain cases, disastrous. 
A recent wrongful death action from Virginia graphi-
cally illustrates this point.36 In that case, the plaintiff had 
potentially damaging material posted on his Facebook 

ourselves, you and others, including as 
part of investigations; and to prevent 
death or imminent bodily harm. Infor-
mation we receive about you, including 
fi nancial transaction data related to pur-
chases made with Facebook Credits, may 
be accessed, processed and retained for 
an extended period of time when it is the 
subject of a legal request or obligation, 
governmental investigation, or investi-
gations concerning possible violations 
of our terms or policies, or otherwise to 
prevent harm.23

Similarly, all content published on Twitter may be 
available for consumption by the general public. While 
users are given the option to block their Tweets from 
anyone who has not been admitted as a follower, those 
same Tweets may be re-published by permitted followers 
many times over, reaching a much larger audience than 
intended by the publisher. Further, Twitter has its own 
“Law and Harm” policy, which states:

Notwithstanding anything to the con-
trary in this Policy, we may preserve or 
disclose your information if we believe 
that it is reasonably necessary to comply 
with a law, regulation or legal request; to 
protect the safety of any person; to ad-
dress fraud, security or technical issues; 
or to protect Twitter’s rights or property. 
However, nothing in this Privacy Policy 
is intended to limit any legal defenses 
or objections that you may have to a 
third party’s, including a government’s, 
request to disclose your information.24

In 2010, a New York court addressed the protection 
of a Facebook user’s posted content in a case involving a 
driver injured in a car accident.25 The defendant, Har-
leysville Insurance Company of New York (Harleysville 
Insurance), did not believe that the plaintiff, Kara Mc-
Cann, had sustained serious injuries, and made a request 
for the production of photographs from McCann’s Face-
book account as a means of verifi cation.26 The trial court 
denied (which the Appellate Court affi rmed) Harleysville 
Insurance’s motion to compel discovery, fi nding that the 
motion was overbroad, along with an apparent lack of 
proof regarding the relevancy of the Facebook photos.27 

Parties do not have the ability force the production of 
all content published on Facebook. In order to require a 
party to produce published Facebook content, one must 
be specifi c in its demand and demonstrate the relevancy 
of the requested information. The court stated that 
Harleysville Insurance “essentially sought permission to 
conduct a ‘fi shing expedition’ into Plaintiff’s Facebook 
account based on the mere hope of fi nding relevant evi-
dence.”28 The court did not concern itself with the type 
of privacy setting the plaintiff attributed to her Facebook 
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based evidence. How, exactly, does one make the jump 
from the computer screen to the courtroom? The author 
explains: 

Under US Federal Rule of Evidence 
901(a), a proponent of evidence at trial 
must offer “evidence suffi cient to sup-
port a fi nding that the matter in question 
is what its proponent claims.” Unless 
uncontroverted and cooperative witness 
testimony is available, the proponent 
must rely on other means to establish a 
proper foundation. A party can authen-
ticate electronically stored information 
(“ESI”) per Rule 901(b)(4) with circum-
stantial evidence that refl ects the “con-
tents, substance, internal patterns, or 
other distinctive characteristics” of the 
evidence. Many courts have applied Rule 
901(b)(4) by ruling that metadata and fi le 
level hash values associated with ESI can 
be suffi cient circumstantial evidence to 
establish its authenticity.40 

As the paper further explains, metadata and fi le level 
hash values are not easy to preserve when collecting 
social-media-based evidence. Indeed, the author’s corpo-
ration is in the business of collecting and preserving social 
media based evidence.41 Preservation and authentication 
of ESI is a highly technical and specialized fi eld. 

One option to help ensure eventual authentication 
of social media based evidence is then, of course, to hire 
a professional engaged in the business of preserving this 
data. Another option is to educate oneself to the point of 
expertise in the fi eld.42 

Although it may be expensive to hire an e-discovery 
expert, the initial expense is likely to be outweighed by 
the future benefi t. If one is attempting to keep the cost 
of litigation manageable, it may make sense to have an 
investigator or paralegal perform the initial research. One 
can then follow up with a professional if appropriate.  

Admission by Party Opponent

The most natural use for social media in the court-
room is the admission by a party opponent. The admis-
sion by a party opponent is not an exception to the hear-
say rule, but is actually considered non-hearsay under the 
Federal Rules.43 

New York recognizes the same exception.44 Accord-
ingly, one of the fi rst places one should look for possible 
evidence is the opposing party’s or parties’ social media 
profi les. There could very well be something out there 
in hyperspace that could be highly relevant to a claim or 
defense.

profi le. His attorney advised the plaintiff to “clean it 
up,” and deactivate the account. Although the plaintiff 
received a substantial jury verdict, the amount was cut 
post-trial due to the plaintiff’s and counsel’s behavior, 
and both were ordered to pay signifi cant sanctions, 
including the defense attorney’s fees and costs.37 In addi-
tion to over $500,000 in sanctions, the attorney was fi red 
from his fi rm, allegedly no longer practices law, and faces 
possible further sanctions from the state bar association.38 

Trial Preparation

If a claim appears headed to litigation, then social 
media provides an invaluable tool for trial preparation. If 
the percentages mentioned above hold true, then roughly 
half the witnesses will have a social media profi le. An 
obvious advantage to gleaning information from social 
media profi les is that one can be much better prepared 
for cross-examination of adverse witnesses—social 
media can provide ideas for questions that will keep the 
adverse witnesses off balance. A lawyer can give the im-
pression that he or she knows things about the witnesses 
that the other side does not. This kind of information can 
provide an insurmountable tactical advantage. The jury 
will notice.

Another, more subtle advantage to gleaning infor-
mation from social media profi les is the corollary to the 
above-mentioned ability to be disconcerting. The more 
one knows about one’s witnesses, the better prepared 
one can be when the other side tries to put one off 
balance.

The key to being prepared is to prepare. Such a state-
ment might sound less than profound, but its beauty is 
its simplicity. The more one prepares for trial, the better 
one comes across to a jury. Being prepared brings with 
it a sense of confi dence that cannot be feigned. Social 
media provides an excellent source of preparation. 

Litigation

While social media provides a source of preparation 
for trial, how can it be used in the courtroom? After all, 
are not most statements made on a social media site the 
very defi nition of hearsay? 

Authentication

There are no hard and fast rules when it comes to au-
thenticating social media-based evidence. For example, 
in a recent Connecticut criminal law case, a defendant 
sought to impeach a prosecution witness with Facebook 
printouts from her account. The court refused to allow 
the evidence. It held that “it was incumbent on the de-
fendant, as the proponent, to advance other foundational 
proof to authenticate that the proffered messages did, in 
fact, come from [the prosecution witness] and not simply 
from her Facebook account.”39

A recent whitepaper from an e-discovery processing 
fi rm notes the problem of authenticating social media 
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Pitfalls
No matter how enticing the information one might 

glean from social media profi les, it must always be 
viewed with a healthy dose of skepticism. It would be 
foolhardy to suggest that glancing at a few social me-
dia profi les will prepare one for a trial. People lie. One 
can never be absolutely sure that the person behind 
the profi le is the same person he or she purports to be. 
Content may be posted on someone’s social media profi le 
by a third party without the owner’s permission and/or 
knowledge. Social media’s greatest value lies in providing 
a starting point. It should never be regarded as a substi-
tute for further research. 

Social media profi les are not, as a rule, overly easy to 
access. Various privacy controls can prevent a member 
of the general public from viewing a person’s personal 
profi le. In most cases, the lawyer using social media to 
investigate a claim, prepare a defense, or prepare for trial 
will fall into the member-of-the-general-public category. 
In addition, at least one ethics opinion has held that it is 
unethical for an attorney to “friend” an adverse party or 
potential witness in a case without disclosing the purpose 
for the friend request.46 

The New York State Bar Association, however, 
has clearly held that publicly available Facebook and 
MySpace postings are fair game.47 That said, various 
jurisdictions have stated that social network informa-
tion must be discovered ethically, and that lawyers are 
prohibited from using deception to gain access to such 
material.48

Ultimately, one will have to vet social media based 
evidence using the same criteria that one would use for 
any other type of evidence. This is an exciting and devel-
oping area of the law, but attorneys must exercise profes-
sional judgment in using social media in the courtroom 
and otherwise. 

Suggestions for Further Study
The Electronic Discovery Reference Model is a group 

created in 2005 “to address the lack of standards and 
guidelines in the electronic discovery (e-discovery) mar-
ket.”49 The group, in conjunction with FindLaw, provides 
an “Interactive Guide to Electronic Discovery,” which 
is a helpful resource for understanding the e-discovery 
process and best practices.50

Regarding the ethical considerations associated with 
use of social media, a recent Delaware Law Review article 
argues that competency and diligence require attorneys to 
account for social media in investigation and discovery.51 

Another recent Duke Law Journal article explores sanc-
tions for e-discovery violations and ESI, and identifi es 
“230 sanction awards in 401 federal cases.”52 This article 
provides an excellent overview of the issue of pitfalls in 
preservation of ESI and sanctions. 

Impeachment

Social media might be used to impeach a witness. A 
lawyer representing his or her client in litigation may ac-
cess and review the other party’s published social media 
contact to search for potential impeachment material.45 

As an example, in the previously mentioned Con-
necticut criminal case, the defendant likely could have 
introduced the contradictory Facebook printouts for 
impeachment purposes had the evidence been authenti-
cated properly. Social media can provide fertile ground 
for impeachment evidence. 

Effect on the Listener

One of the broader exceptions to the hearsay rule is 
the effect it has on the listener. For example, if one’s cli-
ent saw a Facebook post that infuriated him or her, then 
the attorney might be able to inquire as to how a certain 
post made the client feel. It can help to give context or 
to explain why a client acted in a certain way in a given 
situation. 

There is also an additional benefi t to the effect-on-
the-listener exception. One should keep in mind that it 
is “hard to unring the bell, once that bell has been rung.” 
As a practical matter, evidence introduced for the effect 
it has on the listener—although not offered for its truth—
still gets before the jury. As another saying goes, “If you 
throw a skunk into the jury box, you can’t instruct the 
jury not to smell it.” We certainly do not advocate using 
this tactic indiscriminately, but on occasion, it may be 
one’s best bet for getting effective and relevant—yet tech-
nically inadmissible—evidence before the fi nder of fact. 

Independent Legal Signifi cance

If a statement has independent legal signifi cance, 
then it is admissible, even though it might otherwise 
be considered hearsay. Contracts can be created online 
through social media. Libel, slander, and threats can all 
be expressed via social media. It only matters that the 
thing of independent legal signifi cance was said, not that 
it is true. 

Courtroom Closing Notes

There are certainly other uses of social media based 
evidence, and ways to introduce it. This article has 
sought to provide some of the more common methods 
one might employ for introducing social media into evi-
dence. This is not an exhaustive list. One could make an 
argument, for example, that Facebook postings are busi-
ness records. Ultimately, whether or not one is allowed to 
use social media based evidence in a courtroom setting 
will depend on the trial judge, the other litigants, and 
one’s creativity. 
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fornia Civil Code §3344.1, federal trademark infringement 
under 15 U.S.C. §1125(a), unjust enrichment, and quan-
tum meruit.5 The complaint alleged that Burberry used 
Bogart’s iconic image for “the express purpose of com-
mercially linking their Burberry brand and products to the 
persona and character of Humphrey Bogart in the minds 
of [Burberry’s] potential and actual customers.”6 

The Right of Publicity
The right of publicity is the right to control the com-

mercial use of one’s own identity.7 It has roots in both the 
misappropriation doctrine and the law of privacy8 and is 
governed by state law. Currently, 19 states have a statu-
torily recognized right of publicity, while an additional 
28 recognize a common law right of publicity,9 therefore, 
protection varies greatly from state to state. Generally, 
the right to publicity forbids the unauthorized use of the 
name, image, or likeness of another individual for com-
mercial purposes without consent. Courts have extended 
such protection, in varying amounts, to include recogniz-
able non-facial features,10 look-alike models,11 voice,12 
sound-alike recordings,13 and in the Ninth Circuit inter-
preting California common law, copying a “persona.”14 

In all states that recognize a right to publicity, the 
right extends to public fi gures, and in a majority of states 
courts will also allow non-public fi gures to claim the right 
to publicity. A majority of states also provide that the right 
of publicity survives death if a transferee or survivor ex-
ists. As mentioned above, each state may either ground its 
right of publicity in misappropriation theory or in privacy 
theory. Those that view the right of publicity as a branch 
of privacy law typically do not recognize a post mortem 
right of publicity, because privacy rights are considered 
personal. New York and a few other jurisdictions termi-
nate the right of publicity upon death of the individual 
for this reason.15 The majority of states base the right of 
privacy on a misappropriation theory and treat it as a 
property right, which survives the death of an individual. 
The duration of post mortem publicity rights varies from 
state to state, with California’s protection extending 70 
years after death.16 Due to the vast difference in the scope 
of protection from state to state, choice of law becomes a 
critical issue in right of publicity infringement actions. The 
general rule is that the existence of a post mortem right of 
publicity is determined by the law of the domicile of the 
estate.17 

Introduction
In early 2012, Burberry, the London-based luxury 

brand, launched a Facebook “Timeline,” replacing its tra-
ditional Facebook page. The Timeline featured numerous 
images depicting the company’s history, beginning with 
a photo of the fi rst Burberry store in 1856. It included an 
image of the late Humphrey Bogart in the fi nal scene of 
the 1942 fi lm “Casablanca.” In connection with the pho-
tograph, Burberry included the description: “Humphrey 
Bogart wearing a Burberry trench coat in the fi nal scene 
of Casablanca (1942).”1 According to Burberry, the image 
was licensed from Corbis for editorial use.2 

On April 10, 2012, Bogart, LLC (Bogart), owned pri-
marily by Humphrey Bogart’s children, contacted Burb-
erry and demanded that it cease using the image. When 
Burberry did not remove the image, Bogart contacted 
Burberry at least two more times and “made a signifi cant 
monetary demand,” asserting that Burberry’s use of the 
Bogart publicity rights and trademarks falsely implied an 
endorsement or affi liation with the brand for commercial 
purposes.3

This article explores the Bogart right of publicity 
claim under California state law and what the case, had 
it been litigated, may have said about new media and 
the line between commercial speech and non-commercial 
speech.  

The Burberry Complaint
On May 2, 2012, Burberry fi led a declaratory judg-

ment lawsuit in the Southern District of New York seek-
ing a judgment of trademark non-infringement, trade-
mark non-dilution, and for non-infringement of any right 
of publicity. The primary argument for all three causes of 
action centered on Burberry’s First Amendment right to 
use the image without infringement. The complaint al-
leged that “Burberry’s use of [the] photo and description 
w[as] intended to refl ect on the long history, signifi cance 
and infl uence of Burberry fashion in society,”4 rather than 
for commercial or advertising purposes.

The Bogart Complaint
Later in the day on May 2, 2012, on the other side of 

the country, Bogart fi led its own lawsuit against Burberry 
for misappropriation of a right of publicity under Cali-

Of All the Lawsuits, in All the Courts, in All the World, 
They Had to Settle This One
What We Didn’t Learn About Rights of Publicity and Social Media
from Bogart v. Burberry
By Cassidy Merriam
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image was protected under the First Amendment or fell 
within one of the statutory exceptions in Section 4433.1. 

Burberry’s Use of the Image on Its Facebook 
Timeline: Protected by the First Amendment?

Burberry’s complaint in its declaratory judgment 
lawsuit in the Southern District of New York rested heav-
ily on the argument that its use of Bogart’s image was 
“squarely protected under the First Amendment to the 
United States Constitution.”25 Had the case been litigated 
in California under a Section 3344.1 claim, perhaps Burb-
erry would not have gone directly to the First Amend-
ment claim, but because it played so heavily in the case as 
it was, the feasibility of Burberry’s constitutional claim is 
worth a brief discussion. If a court decides that a defen-
dant’s use is protected by the free speech policies of the 
First Amendment, statutory defenses will be bypassed. 

The three primary purposes of the First Amendment, 
as articulated by Justice Brandeis are: (1) “Enlighten-
ment”—which encompasses political, social and scien-
tifi c “news” as well as “entertainment”; (2) “Self-fulfi ll-
ment”—the need for human self-expression in all forms; 
and (3) “The Safety Valve”—the societal need for free 
expression as an alternative for or sublimation of social or 
political violence.26 

Burberry’s use of Bogart’s photo would certainly not 
fall within speech with highest levels of protection such 
as political speech; however, there is an argument that 
this Timeline would be considered “news,” as Burberry 
suggested in its complaint. After all, a magazine featuring 
the latest fashion trends,27 a publication of historical infor-
mation about a former athlete’s accomplishments,28 and 
an article in a newspaper asking readers to vote for their 
favorite members of a rock band29 have all been deemed 
“newsworthy” under the First Amendment. 

Before Burberry should get too comfortable, how-
ever, it must be noted that while “news” generally has a 
high constitutional priority, advertising or “commercial 
speech” is given the lowest level of priority and any given 
use may fall within multiple priorities.30 “Where the 
‘message’ is ‘buy,’ the content is labeled as ‘commercial 
speech’ for First Amendment purposes”31 as opposed 
to more protectable “expressive speech.” Commercial 
speech still enjoys a minimal amount of First Amendment 
protection under a strict basis described as, “A restriction 
on nonmisleading commercial speech may be justifi ed 
if the government’s interest in the restriction is substan-
tial, directly advances the government’s asserted inter-
est, and is no more extensive than necessary to serve the 
interest.”32 

The question would turn on whether Burberry’s 
Facebook Timeline was “commercial.” The lines between 
expressive and commercial speech are extremely blurry. 
The Ninth Circuit has stated, “Although the boundary 
between commercial and noncommercial speech has yet 

Depending on the state, the right of publicity is either 
analyzed under the tort of invasion of privacy or through 
the law of unfair competition. Additionally, there are 
other areas of law that are often similar to the cause of 
action for infringement of the right of publicity and are 
frequently brought as separate causes of action. Com-
mon related actions are not discussed in this article, but 
deserve brief mention. They include: trademark infringe-
ment (often the plaintiff owns the trademark of the 
individual’s name or other similar marks), false advertis-
ing, copyright infringement, misappropriation tort of the 
right of privacy, and false light right of privacy.18

Bogart’s Case for Misappropriation of the Right 
of Publicity

To prevail on a prima facie case for liability of infringe-
ment of the right of publicity, a plaintiff must prove: (1) 
that the plaintiff owns an enforceable right in the identity 
or person; and (2) that the defendant, without permis-
sion, has used some aspect of the identity or persona 
in such a way that the person is identifi able from the 
defendant’s use; and (3) that the defendant’s use is likely 
to cause damage to the commercial value of that persona. 

Interestingly, in its complaint, Bogart did not assert a 
separate common law right of publicity claim. The Cali-
fornia statute makes it clear that remedies available un-
der statutory claims are in addition to and not in lieu of 
common law rights.19 While a common law claim would 
not have had a high likelihood of success,20 California 
courts interpret common law right of publicity claims 
more broadly, and asserting a common law claim would 
certainly not have harmed Bogart’s case.

Bogart’s fi rst cause of action in the suit was a claim 
of misappropriation of right of publicity under California 
Civil Code §3344.1.21 The statute protects against uses of 
a deceased person’s likeness for advertising purposes. 
Specifi cally, the statute prohibits use of a person’s name, 
photograph, and likeness “on or in products, merchan-
dise, or goods, or for purposes of advertising or selling, 
or soliciting purchases of, products, merchandise, goods 
or services, without prior consent[.]”22 Unlike California’s 
Section 3344 statute regarding the right of publicity for 
living persons, a violation of post mortem rights under 
Section 3344.1 does not require that the defendant have 
any form of knowledge or intent.23

In the Bogart v. Burberry context, the parties did not 
dispute (1) that Bogart owned the publicity rights of 
Humphrey Bogart; and (2) that Burberry, without per-
mission, used a photograph of Bogart on its Facebook 
Timeline. The third element, whether damage to the 
commercial value of the persona has occurred, is gener-
ally presumed once unpermitted use is proven and does 
not need to be “proven” as part of the prima facie case.24 
The case, had it been litigated, would have instead turned 
on Burberry’s defenses and whether its use of the Bogart 
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interest’—the clothes are. Only the wearing apparel is 
‘news.’”38 

In Bogart, this seems to be a possibility. The purpose 
of the photograph on the Timeline was not just historical 
value, but the iconic Burberry trench coat itself. Within 
the legal analysis of “newsworthiness,” the passage of 
time since the “event” has little effect on whether it is 
still considered “news.”39 In this case, the 1942 image still 
has value as not just a piece of history, but a newsworthy 
event in the history of the brand and in fashion as well. 

Conclusion: New Norms in Social Media and Why 
a New Look at “Commercial” Might Be in Order

In a world controlled by social media, it is inevitable 
that the boundaries begin to shift. One website such as 
Facebook is not confi ned to a single purpose. It can be a 
social site for users’ personal photos and words, while 
simultaneously acting as a source for news, a place where 
art and music are disseminated, and where brands build 
their strength. Consumers now participate in a brand’s 
image though “Liking” it on Facebook and Tweeting 
about it. The old world of intellectual property, espe-
cially trademark law, was founded on a concept where a 
brand’s value was created by the brand itself. In today’s 
world where consumers contribute to adverting and 
the brand’s value, perhaps it is time that our intellectual 
property and right of publicity laws shift to refl ect this 
new commercial reality. 

This is not to suggest that publicity and intellectual 
property rights should not be protected, but it might be 
more effective to loosen the standard in certain cases with 
an eye on policy, potential harm, and the social context of 
our rapidly changing digital world. Where social media 
becomes increasingly commercial, often without a com-
plete understanding by consumers, the lines continue to 
blur between “expressive” and “commercial” speech. It 
seems that it is only reasonable that analysis of legal is-
sues regarding the right of publicity should not be depen-
dent upon a standard that treats these two types of speech 
as opposite ends of the spectrum of protection. 
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notebook, tablet, smartphone, or server, such as business 
documents, fi nancial records, customer lists, contact infor-
mation, even family photos, diaries and journals, personal 
stories, family recipes, and just about any other items that 
people would want their heirs to eventually have—i.e., 
any content that is economically or sentimentally valu-
able to the user. While this applies to the average user, for 
some people—notably computer programmers, graphic 
or web designers, photographers, writers, musicians, and 
artists—such digital assets may have substantial monetary 
and intellectual property value. An interesting example 
of a digital asset (and a good illustration of why digital 
planning is so important) is that when famed composer-
conductor Leonard Bernstein died in 1990, he left only an 
electronic, password-protected, draft of his memoir, Blue 
Ink; unfortunately, the manuscript is so well-protected that 
no one has yet been able to crack the password.3 

The Policies of Some Online Sites 
Online sites have started addressing these issues. 

However, their policies vary considerably. Facebook, for 
example, essentially has three options in the event of a 
user’s death: convert the account into a memorial site, 
terminate the account, or do nothing. If a decedent’s 
family converts a user’s account into a “memorial state,” 
this removes features like status updates and lets only 
confi rmed friends view the profi le and post comments on 
it.4 If the next-of-kin ask to have deceased user’s profi le 
terminated, Facebook will comply; however, it will not 
turn over a user’s password to let family members access 
the account, ostensibly so that privacy can be maintained. 
The personal representative of a decedent’s estate can 
have access to a download of account data as long as he 
or she has prior consent from the deceased or if the law 
mandates it. 

Twitter will, upon a family member’s request to its 
Trust & Safety Department, close a deceased user’s ac-
counts and provide archives of public Tweets.5 Microsoft 
(which is the owner of Hotmail and a few other services) 
lets relatives order a CD of the account’s content upon 
submitting a user’s death certifi cate or certifi ed proof of 
incapacity, and proof of kinship.6 As to Gmail, Google 
requires not only a death certifi cate, but also a copy of an 
e-mail that the deceased had sent to the person who is 
requesting the information.7 

By contrast, Yahoo! terminates an e-mail account upon 
a user’s death and fi ghts to keep such accounts private,8 
even going to Court to protect this policy. In fact, Yahoo! 

Like most people these 
days, you probably do at least 
some of your banking online. 
You may have e-mail accounts 
on multiple providers, such 
as Gmail, Yahoo! and AOL. 
You likely spend more time on 
Facebook and Twitter than you 
would care to admit. You post 
on LinkedIn and Pinterest. You 
buy and sell on Amazon and 
eBay, using PayPal. You pay 
your mortgage and utility bills 
by automatic withdrawal. You have a website and a blog. 
You may even have investments with a company that 
has no “bricks-and-mortar” location. In fact, not only are 
your photo, music, and video collections stored online, 
your documents may even be stored on a “cloud” server.1 

By now, most people realize how easy it is to accu-
mulate a signifi cant online presence, given the multitude 
of web interactions we engage in regularly. By now, 
most people also realize how important it is to protect 
usernames and passwords, to avoid having online ac-
counts and other activities compromised, which could 
lead to identity theft and other disastrous results. What 
most people don’t realize, however, is that the very same 
precautions taken to secure online data and protect pass-
words could result in a denial of access to fi duciaries and 
loved ones in the event of incapacity or death.

Digital estate planning addresses these concerns. It 
is meant to create a plan whereby access to your digital 
assets is given to a person chosen by you, your wishes are 
expressed, and authority to carry them out is conferred.

Digital Assets Defi ned
Digital assets are online accounts and information 

stored on a computer, server, or other electronic stor-
age medium. These include social networking sites 
(e.g., Facebook, Twitter, LinkedIn), e-mail accounts (e.g., 
Gmail, Hotmail, Yahoo!), online banking, fi nancial or 
brokerage accounts (e.g., E-Trade, ING, ScottTrade), 
video and image storage sites (e.g., YouTube, Picasa, 
Flickr), online consumer transaction sites (e.g., eBay, Yelp, 
PayPal), and blogs, domain names and URLs (from sites 
like GoogleBlogger, GoDaddy, or 1and1). They can even 
include things like avatars2 on video games and virtual 
worlds such as Second Life. Of course, digital assets 
also include fi les stored on a personal computer, laptop, 

Your Online Afterlife: Digital Estate Planning in the 
Facebook Age
By Jim D. Sarlis
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case,22 the Court of Appeals abandoned long-standing 
precedent requiring tangible physical property to be the 
subject of a conversion action, and permitted a conversion 
action based upon intangible electronic computer data. 
Acknowledging the need to update the common law to 
refl ect modern realities of widespread computer usage, 
the Court recognized that such digital data has intrinsic 
value, in and of itself, and need not be printed out or oth-
erwise made tangible for property rights to attach. 

Similarly, the New York Supreme Court has held that 
“E-mail is ‘comparable in principle to sending a fi rst-class 
letter[,]’”23 thereby presumably extending to e-mails the 
body of law conferring property rights with respect to let-
ters, including copyright protection to the author as well 
as possession and succession rights to the recipient.24 

While the law surrounding digital assets is unsettled 
or even nonexistent in most jurisdictions, there is consid-
erable legal scholarship advocating for the treatment of 
digital assets in the same way as traditional assets, includ-
ing the crucial concept that digital assets are the property 
of the author, creator or account user, rather than the 
online sites that service or store them.25

Online Services Offer Afterlife Help with Digital 
Assets 

An interesting online industry has sprung up that 
caters to people looking to pass on their online presence 
in the event of disability or death. On a typical site, users 
sign up and pay a fee to upload everything from online 
passwords to gym locker combinations into a private ac-
count. Upon the user’s disability or death, the individuals 
they have designated to receive this private information 
are notifi ed about how to open the account and access the 
information. These people may also receive fi nal wishes 
and a farewell e-mail from the deceased.

Some sites even allow users to store estate planning 
documents such as wills and advance directives. For 
example, AsssetLock (formerly YouDeparted.com) offers 
a “secure safe deposit box” to hold such things as digital 
copies of important documents, fi nal messages for family 
and friends, passwords, hidden accounts, and lock com-
binations. Once a minimum number (set by the owner) 
of recipients sign in and confi rm the owner’s death, the 
account is unlocked after a time delay (which also can be 
set by the owner). Similar services are offered by Death-
switch, LegacyLocker and Slightly Morbid.

Other services focus on sending fi nal messages to 
loved ones. GreatGoodbye allows users to store e-mails, 
photos and videos that will be sent to a list of people 
selected by them in the event of their confi rmed death. 
Similar services are offered by EternityMessage and Last 
Post.

Among the issues to consider with these types of sites 
are: How safe is it to give such a site all of your security 

was criticized by many for its actions when, in 2005, rela-
tives of Cpl. Justin Ellsworth, a 20-year-old Marine killed 
in Iraq, requested access to his e-mail account so that they 
could make a scrapbook. Yahoo! refused, but the family 
sued and prevailed.9 However, when Yahoo! was ordered 
by the Probate Court of Oakland County, Michigan to 
release Cpl. Ellsworth’s e-mails to his father, John Ells-
worth, Yahoo! complied by copying the messages to a CD 
but did not turn over the account’s password.10

The Evolving Law on the Subject 
There is not yet much established law in the fi eld 

of digital estate planning. Only fi ve states, for example, 
have enacted statutes on the subject. Connecticut’s 
statute11 was among the earliest. Enacted in 2005, it only 
covers e-mail, which is not surprising since the explo-
sion of social networks and other online services was just 
beginning at that time. For example, Facebook was just 
getting started in 2004 as a site for use only by students 
attending certain colleges, and Twitter began in 2006. The 
Connecticut statute allows access to a decedent’s e-mails 
by an executor or an administrator.12 Rhode Island’s stat-
ute,13 enacted in 2007, is also limited to e-mail and is very 
similar to Connecticut’s.

Indiana’s statute,14 enacted in 2007, covers electroni-
cally stored documents of the deceased that could include 
e-mails and other digital assets. The statute provides that 
the “custodian” of the electronically stored documents is 
to provide access or copies of the decedent’s documents 
or information to the personal representative to the dece-
dent’s estate.15

Oklahoma’s 2010 statute16 is more comprehensive 
and provides that the executor or administrator may take 
over the decedent’s social networks, blogs, e-mails, and 
Twitter-like accounts.17 Idaho’s 2011 statute18 is virtually 
identical to that of Oklahoma. Two other states—Ne-
braska and Oregon—are considering similar laws. For 
example, on January 5, 2012, Senator John Wightman of 
Nebraska introduced a bill19 in his state legislature that 
would be similar to that of Oklahoma and Idaho.

In addition, the National Conference of Commis-
sioners on Uniform State Laws (commonly known as the 
Uniform Law Commission)20 recently approved a study 
committee on fi duciary power and authority to access 
digital property and online accounts during incapacity 
and after death, with the goal of creating uniform law 
on the subject. Although the uniform law process takes 
years, it would ultimately provide much-needed clarity 
and uniformity to how digital assets would be handled in 
these situations.

New York has not enacted a statute directly address-
ing these issues.21 However, research of related case law 
reveals that there have been some developments that 
may affect these issues. For example, in a recent pivotal 
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• Photo, music, video, and other information/media 
storage sites;

• Social networking sites such as Facebook, Twitter, 
and LinkedIn;

• Online subscriptions (for example, magazine sub-
scriptions that renew automatically);

• Financial sites such as banks, brokerages, college 
savings plans, and retirement accounts;

• Mortgage lenders and their servicers;

• Entities (such as banks or utilities) where you have 
set up automatic bill-paying; and 

• Software programs.

One way to handle this is to include a “Letter of 
Instructions” as part of your estate plan and keep it in 
a safe place together with your will, advance directives, 
and other estate planning documents. The Letter of 
Instructions would convey information that an agent or 
executor would need, including logins and passwords. 
You should also consider storing this information on a 
CD, fl ash drive, or other storage medium, that can be kept 
with your estate planning documents. You must update 
this information regularly.

Step 3: Consider Granting Authority to Your 
Fiduciaries

It would also be a good idea to include language in 
your Power of Attorney, will, or trust that allows your 
agent or executor to handle your digital assets.26 In del-
egating who will handle your digital assets, some care 
must be exercised. Just like any other fi duciary, the person 
you select must be available, knowledgeable, and trust-
worthy. It may also be a good idea to make a bifurcated 
or split delegation of authority; this would be just like 
when there is a split between the individual put in charge 
of the “person” versus the individual put in charge of the 
“property” in situations involving minors or incapaci-
tated persons. The person who is best able to read the 
media, navigate online and manage access may not be the 
best person to decide what is important or how to fulfi ll 
your wishes.

The delegation of authority may require more than 
one fi duciary so that there is appropriate competence to 
handle the digital aspects of the estate as well as the other 
assets. Alternatively, the fi duciary may need to delegate 
agents for certain tasks and the estate plan should give 
the fi duciary that authority. You could even create a sepa-
rate Power of Attorney addressing only the digital assets.

For more valuable assets, storage with an attorney 
or in a safe deposit box may be appropriate. In fact, for 
assets that have signifi cant importance—fi nancial or 
otherwise—transfer of the account or information from 

information? Just how reliable is the site to do what it 
says it will do? Will the site even exist and have the re-
sources to complete the tasks involved when a disability 
or death arises? 

Why Leave It to Chance? The Need to Do Digital 
Estate Planning

Just as we recommend to our clients that doing a will 
is more prudent than letting the laws of intestacy dictate 
what happens to traditional assets after death, we should 
also explain that doing digital estate planning is more 
prudent than letting the uncertain and fl uctuating state 
of the law, or the policies of individual online services, 
dictate what happens to digital assets. For one thing, just 
as in the case of doing a will, the reasonable cost and 
minor inconvenience of doing a will is minuscule com-
pared to the potential for fi nancial injury and undesir-
able outcomes of not having one. Moreover, the value of 
digital assets cannot be underestimated. First, there are 
the things of priceless sentimental value: photos, videos, 
stories, recipes, etc. Then, there are the accounts holding 
money and investments that have to be secured. Finally, 
there will be instances—especially with celebrities, 
certain professionals, politicians, and athletes—where e-
mails, images, memoirs, diaries, manuscripts, and other 
digital assets will have signifi cant monetary value.

Step 1: Take Inventory of Your Digital Assets
The fi rst thing that digital estate planning involves 

is taking inventory of your online presence. Needless to 
say, when you take into account all of the possible digital 
assets discussed above, that can be quite a lengthy list. 
After assembling the inventory, the next step is ensuring 
that your agent or executor is aware of these assets and is 
able to get access to them.

Step 2: Create a List and Leave Instructions
The best plan is probably the simplest: make a list of 

all your devices and accounts and their usernames, pass-
words, PINs, and the answers to those prompt-questions 
many sites have (you know, your mother’s maiden name, 
your fi rst pet, etc.), and then make sure the right person 
knows how to get access to it. The hardest part will likely 
be remembering all the passwords you have accumu-
lated, and keeping the list up to date. You will want to 
include information on how to access:

• Computers, laptops, notebooks, tablets, and 
smartphones;

• Internet service providers and Web hosting 
services;

• E-mail accounts;

• Blogs;



46 NYSBA  The Senior Lawyer  |  Spring 2013  |  Vol. 5  |  No. 1        

topics/148-policy-information/articles/87894-how-to-contact-
twitter-about-a-deceased-user, last visited August 14, 2012.

6. See My family member died recently/is in coma, what do I need to 
do to access their Hotmail account?, MICROSOFT ANSWERS, available 
at http://answers.microsoft.com/en-us/windowslive/forum/
hotmail-profi le/my-family-member-died-recently-is-in-coma-
what-do/308cedce-5444-4185-82e8-0623ecc1d3d6, last visited 
August 14, 2012. 

7. See Accessing A Deceased Person’s Mail, GOOGLE GMAIL, 
available at http://support.google.com/mail/ bin/answer.
py?hl=en&answer=14300, last visited August 14, 2012. 

8. When you sign up for a Yahoo! e-mail account, you have to agree 
to their “Terms of Service and Privacy” contract. It states: “No 
Right of Survivorship and Non-Transferability. You agree that your 
Yahoo! account is non-transferable and any rights to your Yahoo! 
ID or contents within your account terminate upon your death. 
Upon receipt of a copy of a death certifi cate, your account may be 
terminated and all contents therein permanently de leted.” This 
policy is set forth available at http://info.yahoo.com/legal/us/
yahoo/utos/utos-173.htm.

9. In re Ellsworth, No. 2005-296, 651-DE (Mich. Prob. Ct. 2005).

10. See Tresa Baldas, Slain Soldier’s E-Mail Spurs Legal Debate: Ownership 
of Deceased’s Messages at Crux of Issue, 27 Nat’l L.J. 10, 10 (2005); see 
also Yahoo Releases E-Mail of Deceased Marine, CNET, available 
at http://news.cnet.com/Yahoo-releases-e-mail-of-deceased-
Marine/2100-1038_3-5680025.html, last visited August 14, 2012.

11. Connecticut Public Act No. 05-136: An Act Concerning Access to 
Decedents’ Electronic Mail Accounts codifi ed at Conn. Gen. Stat. 
Ann § 45a-334a (2005).

12. Connecticut’s law states: “An electronic mail service provider 
shall provide, to the executor or administrator of the estate of 
a deceased person who was domiciled in [Connecticut] at the 
time of his or her death, access to or copies of the contents of the 
electronic mail account of such deceased person upon receipt...
of: (1) A written request for such access or copies made by such 
executor or administrator, accompanied by a copy of the death 
certifi cate and a certifi ed copy of the certifi cate of appointment as 
executor or administrator; or (2) an order of the court of probate 
that by law has jurisdiction of the estate of such deceased person.”

13. Rhode Island HB5647: Access to Decedents’ Electronic Mail 
Accounts Act, codifi ed at Rhode Island General Laws Title 33 
Chapter 33-27 (§33-27-1 et seq.).

14. Indiana SB 0212, 2007: Electronic documents as estate property, 
codifi ed at Indiana Code 29-1-13.

15. Indiana’s law states that the “custodian shall provide to the 
personal representative of the estate of a deceased person, who 
was domiciled in Indiana at the time of the person’s death, access 
to or copies of any documents or information of the deceased 
person stored electronically by the custodian upon receipt...of: 
(1) a written request for access or copies made by the personal 
representative, accompanied by a copy of the death certifi cate 
and a certifi ed copy of the personal representative’s letters 
testamentary; or (2) an order of a court having probate jurisdiction 
of the deceased person’s estate.”

16. Oklahoma HB2800: Control of certain social networking, micro-
blogging or e-mail accounts of the deceased, codifi ed at Oklahoma 
Statutes Section 269 of Title 58 (§58-269). 

17. Oklahoma’s law states: “The executor or administrator of an 
estate shall have the power...to take control of, conduct, continue, 
or terminate any accounts of a deceased person on any social 
networking website, any micro-blogging or short message service 
website or any e-mail service websites.”

18. Idaho SB1044: Control of certain social networking, micro-
blogging or e-mail accounts of the deceased, amending Idaho 
Code Section 15-3-715.

19. Legislative Bill 783.

where it is currently held to an online provider that is 
more fl exible to your needs could be warranted. In some 
cases, it may even be a good idea to transfer ownership to 
an LLC or solely held corporation or some similar form of 
ownership—or form one if necessary—so that, if possible, 
the assets are owned by an entity with perpetual life. 
Needless to say, this would be a signifi cant undertaking, 
but for blogs, domain names or other assets of signifi cant 
value, the investment may be well worth it. 

What Not to Do
It is not a good idea to put private information like 

usernames and passwords in your will; a will becomes a 
public document after your death, when it is fi led with 
the local probate court. Although your agent or executor 
could change all the passwords once he or she got access, 
why go through all the trouble and why take chances? 
Similarly, although you could theoretically include your 
passwords in an Inter Vivos Trust Agreement, which is a 
private document, given how often online accounts and 
their related passwords change, that is probably not an 
optimal idea either. Instead, keeping the information on a 
separate document makes the most sense. 

Conclusion
As our online presence continues to occupy more 

and more importance in our lives, the value of digital 
estate planning will certainly grow. The laws governing 
such situations will inevitably evolve to keep up with 
the changing times, online providers will become more 
attuned to their users’ concerns in order to stay com-
petitive, and consumers will become more savvy and 
demanding. In the meantime, putting digital planning in 
place when you are doing traditional estate planning is 
the prudent thing to do.

Disclaimer: All brands, trademarks, copyrights, and other 
intellectual property rights related to the websites and online 
services mentioned in this article are the property of their re-
spective owners, and are referred to by their commonly known 
trade names for clarity. No product or service mentioned in this 
article is endorsed by, nor is its content necessarily the opinion 
of, the author or publisher of this article.

Endnotes 
1. I.e., remote storage of computer information by a third-party 

provider via the Internet.

2. For the uninitiated, an avatar is the digital or on-screen 
representation of the user (or the user’s alter-ego or character) in a 
computer game or virtual world.

3. Helen W. Gunnarsson, Plan for Administering Your Digital Estate, 99 
Ill. B.J. 71 (2011).

4. Report a Deceased Person’s Profi le, FACEBOOK, available at http://
www.facebook.com/help/contact. php?show_form=deceased, 
last visited August 14, 2012. 

5. How to Contact Twitter About a Deceased User, TWITTER, available 
at: http://support.twitter.com/groups /33-report -a-violation/
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or image storage website, any online consumer 
transaction site, any blogging website, as well as 
any domain names and URLs on any website or 
entity, and avatars on video game and virtual world 
websites; and (2) to access, take possession and 
control of, copy, or transfer the data and information 
(including but not limited to personal and business 
data fi les, word processing fi les, customer lists and 
contact information, calendars and schedules, elec-
tronic mail, tweets, blog entries, software, and other 
stored content or data) located on any websites, com-
puters, servers, hard drives, workstations, laptops, 
notebooks, tablets, smartphones, and other storage 
devices or items containing digital data, including 
fl ash-drives, disks of any kind, and electronic stor-
age media (including in any and all directories or 
subdirectories), that I own, that are in my name, or 
over which I have control.

 Needless to say, any wording would have to be tailored to suit the 
particular people, situations and assets involved. Some people 
would want a more narrow power given, while others would want 
the broadest power possible.

Jim D. Sarlis’ offi ce is in Rosedale. He is a graduate 
of Columbia University as well as Fordham University 
School of Law, where he was a member of the Urban 
Law Journal. He also studied taxation in the Master of 
Laws (LL.M.) program at New York University School 
of Law. Mr. Sarlis has been a guest lecturer at New York 
Law School on the subject of Will Drafting, and has 
taught Real Estate Law and Legal Writing in the ABA-
governed paralegal program of the City University of 
New York. Mr. Sarlis is admitted to the New York State 
Bar, the Federal Courts for the Southern and Eastern 
Districts of New York, and the U.S. Tax Court.

This article originally appeared in the Fall 2012 issue of 
the Elder and Special Needs Law Journal, published by the 
Elder Law Section of the New York State Bar Association.

20. The National Conference of Commissioners on Uniform State 
Laws (NCCUSL) is a non-profi t organization commonly 
referred to as the U.S. Uniform Law Commission. It consists of 
commissioners appointed by each state, the District of Columbia, 
the Commonwealth of Puerto Rico, and the United States Virgin 
Islands. Its purpose is to discuss and debate areas of law in need 
of uniformity among the states and territories and to draft acts 
accordingly. The results of these discussions are proposed to 
the various jurisdictions as model legislation or uniform acts. 
NCCUSL is perhaps best known for its work on the landmark 
Uniform Commercial Code (UCC), drafted in conjunction with 
the American Law Institute.

21. New York has enacted criminal legislation entitled “Offenses 
Involving Computers,” New York Penal Code Article 156 
(§§156.00 et seq.), and has for quite some time had the estate law 
statutory exemption intended to protect the surviving spouse 
and children by preserving a modicum of certain useful personal 
effects for them, New York Estates, Powers and Trusts Law § 
5-3.1, but these statutes do not directly or comprehensively 
address the concerns at issue here.

22. Thyroff v. Nationwide Mutual Insurance Company, 832 N.Y.S.2d 873 
(2007).

23. People v. Lipsitz, 663 N.Y.S.2d 468, 473 (Sup. Ct. 1997) (quoting 
ACLU v. Reno, 929 F. Supp. 824, 834 (E.D. Pa. 1996)).

24. See, e.g., analysis at Jonathan J. Darrow and Gerald R. Ferrera, 
Who owns a Decedent’s E-mails: Inheritable Probate Assets or Property 
of the Network? 10 N.Y.U. J. Legis. & Pub. Policy 281 (2007); also 
available at http://www.law.nyu.edu/ecm_dlv/groups/public/@
nyu_law_website__journals__journal_of_ legislation_and_public_
policy/documents/documents/ecm_pro_060742.pdf.

25. Id.

26. Expanding upon the pattern of the more comprehensive state 
statutes would probably be the recommended way to go; for 
example, something along these lines:

I hereby grant to my [agent/executor/trustee] the 
power and authority (1) to take over, take control of, 
conduct, continue, or terminate any online accounts 
that are in my name, or over which I have control, 
including on any e-mail service website, any social 
networking website, any micro-blogging or short 
message service website, any banking, fi nancial 
or brokerage website or entity, any music, video 
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ing the amendment removing 
them as the original trustees.6

While the lower court 
noted that the language 
contained in the trust did not 
permit the settlor to amend 
the trust, it nonetheless took 
cognizance of EPTL § 7-1.9(a) 
as the statutory mechanism by 
which a settlor and all benefi -
ciaries under a trust can revoke 
or amend an irrevocable trust. 
However, the lower court 
questioned whether one of the 
benefi ciaries of a trust, who was also the attorney-in-fact 
for the settlor, could utilize this statutory mechanism to 
remove a trustee. The lower court ruled that the amend-
ment, executed by the attorney-in-fact, was ineffective. 
In doing so, the court focused on the fact that the statu-
tory short form power of attorney and gift rider did not 
expressly grant the authority to amend or revoke “past 
estate planning devices, such as trusts.”7 The court opined 
that “furthermore, even construing the terms of the power 
of attorney at its broadest, the authority granted to the 
agent with regard to trust and estate instruments extends 
only to actions taken prospectively. The power of attorney 
executed by Nicholas LiGreci grants no authority to his 
agent to reform his estate planning.”8 Pursuant to this rea-
soning, the lower court denied the new trustee’s petition, 
vacated the amendment, and granted the former trustees’ 
cross-motion to have them reinstated as trustees.9

When reviewing this decision, we believed it to be 
reasoned, yet infl exible. If followed, it would create a 
signifi cant onus on attorneys to draft broad provisions to 
deal with various scenarios that an agent may encounter 
under a power of attorney. While most trusts and estates 
lawyers would likely include language in a rider, provid-
ing an agent with unrestricted power to act with respect 
to trusts, including but not limited to, creating and fund-
ing, revoking or modifying, an existing or subsequently 
created trust, the general practitioner preparing a power 
of attorney for a client may not be so thorough.

2. The Appellate Division’s Reversal
On July 11, 2012, the Appellate Division reversed the 

lower court’s decision.10 The Second Department framed 
the issue as follows: “On this appeal, we are asked to de-
cide whether an irrevocable trust, which can be amended 
or revoked by the creator of such a trust with the written 

In Perosi v. LiGreci,1 the 
Supreme Court, Richmond 
County ruled that, absent 
express authority, an agent 
under a power of attorney 
could not amend a trust cre-
ated prior to the execution of 
the power of attorney. Based 
on this decision, we were 
comfortable that the vari-
ous riders we had drafted 
to supplement the durable 
statutory short-form power 
of attorney to account for the 
specifi c contingency, which 
arose in that case, were in place. While the Appel-
late Division, Second Department reversed the lower 
court’s decision, and ruled that the agent had acted 
within her authority and could amend or revoke past 
estate planning devices, we still believe that we will 
best serve our clients if we remember to draft our pow-
ers of attorney with broad powers that encompass a 
variety of possible estate planning scenarios.

1. The Lower Court’s Decision
In Perosi v. LiGreci, the settlor, Nicholas LiGreci, 

executed a trust in 1991 containing a provision that 
the trust was irrevocable and not subject to any altera-
tion or amendment.2 The settlor appointed his brother 
and accountant as trustees.3 In April 2010, Mr. LiGreci 
executed a durable statutory short form power of at-
torney and a statutory major gifts rider, appointing his 
daughter as his agent. The power of attorney granted 
the agent “full authority to act on his behalf, as well 
as all the modifi cations listed one through eleven on 
the statutory form.”4 In May 2010, the agent under the 
power of attorney, along with all of the benefi ciaries 
under the trust, executed an amendment to the trust 
removing the settlor’s brother and accountant as trust-
ees and naming the settlor’s grandson as the trustee. 
Because the irrevocable trust was silent as to the right 
to amend the trust, the amendment was effectuated 
pursuant to EPTL § 7-1.9(a) with the agent under the 
power of attorney acting on Mr. LiGreci’s behalf.5 

Once the “amendment” was effectuated, the newly 
appointed trustee fi led a petition in the Supreme Court, 
Richmond County seeking, among other things, an ac-
counting from the former trustees. The former trustees 
cross-moved for an order setting aside and rescind-

Amending a Trust Instrument with a Power of Attorney 
After Perosi v. LiGreci
By Helen Z. Galette and James M. Villani
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It is our opinion that notwithstanding the “alter ego” 
theory, we still believe that the prudent approach is to 
continue to draft broad riders/modifi cations to the power 
of attorney to encompass as many situations as possible, 
and as a fallback provision argue that the “alter ego” 
theory serves as a “catchall” to an agent ’s authority. 
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1. 31 Misc. 3d 594,918 N.Y.S.2d 294 (Sup. Ct., Richmond Co. 2011), 

rev. 948 N.Y.S.2d 629, 2012 N.Y. Slip Op. 05533 (2nd Dept. 2012).

2. 31 Misc. 3d at 595.

3. Id.

4. Id. at 596.
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2011), rev. 948 N.Y.S.2d 629, 2012 N.Y. Slip Op. 05533, 3 (2nd Dept. 
2012) (citing General Obligations Law § 5-1502G(2) (McKinney 
2012)).

13. The Second Department also reviewed General Obligations Law § 
5-1502N, entitled Construction—all other matters, which provides 
that “[i]n a statutory short form power of attorney, the language 
conferring general authority with respect to ‘all other matters’ 
must be construed to mean that the principal authorizes the agent 
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918 N.Y.S.2d 294 (Sup. Ct., Richmond Co. 2011), rev. 948 N.Y.S.2d 
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consent of the trust benefi ciaries, can also be amended by 
the creator’s attorney-in-fact.”11

In her appeal, the petitioner argued that GOL §§ 
5-1502G12 (pertaining to estate transactions) and 5-1502N 
(pertaining to all other matters)13 granted her the requi-
site authority to effectuate the amendment to the trust 
whereby the original trustees were removed. The Second 
Department, in reviewing the power of attorney in con-
junction with GOL §§ 5-1502G and 5-1502N, determined 
that these provisions are limited to acts which a principal 
can do through an agent, stating, “Thus contrary to the 
petitioners’ contention, neither the power of attorney 
nor article 15 of the General Obligations Law specifi cally 
authorizes the attorney-in-fact to amend the Trust.”14

However, the Second Department’s continued 
analysis into the transaction and case law pertaining to 
an agent’s authority turned the tide in this matter. The 
Second Department, relying on its decision in Zaubler v. 
Picone,15 described an attorney-in-fact as an “alter ego” 
of the principal. Quoting Zaubler, the Second Department 
stated, “An attorney-in-fact is essentially an alter ego of 
the principal and is authorized to act with respect to any 
and all matters on behalf of the principal with the excep-
tion of those acts, which by their nature, by public policy, 
or by contract require personal performance.”16

There are only few exceptions to the powers that 
can be granted to an attorney-in-fact under these stated 
guidelines, namely, the power to execute a principal’s 
Last Will and Testament; the power to execute a princi-
pal’s affi davit upon personal knowledge; and the power 
to enter into the principal’s marriage or divorce.17

Accordingly, the Second Department held that the 
amendment to the trust executed by the attorney-in-fact, 
pursuant to EPTL § 7-1.9, was permissible. The amend-
ment was neither an act contrary to public policy nor a 
contractual requirement to be performed personally by 
the principal. The Second Department concluded that 
a “specifi c delegation” of authority was not necessary, 
because a presumption that a creator cannot act through 
his or her agent should be made by the Legislature, and 
not the courts.18

Questions arise if the decision’s impact is to be 
considered by practitioners. Based on the Second De-
partment’s ruling, may we assume that there is a pre-
sumption that an agent can act on behalf of his or her 
principal based on the “alter ego” theory, as long as the 
exercised authority does not violate the aforementioned 
exceptions? Is it better not to add broad and various 
powers? What if a scenario is not foreseen in the power 
of attorney? Would agents be able to rely on the “alter 
ego” theory to essentially exercise broad authority on 
behalf of their principal, in which case a general statutory 
power of attorney without any modifi cations would be 
suffi cient? 
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law,3 and a conscientious advocate can fi nd the answers 
he seeks given enough time and resources. Yet even the 
savviest business lawyer should be mindful before accept-
ing a new assignment involving health care concerns, as 
the fi duciary pathway can be treacherous and unforgiv-
ing. The ever-evolving body of laws governing today’s 
health care industry bears at least partial blame for the 
inherent disconnect between traditional notions of busi-
ness (referenced occasionally in a state’s Corporations,4 
Corporations and Associations5 or General Business 
Code,6 for example) and the business of health care (found 
within a plethora of statutory domiciles in various states, 
including California,7 New York8 and Texas,9 among oth-
ers).10 Regardless of where it is encountered, health care 
law should never be underestimated, even if its underly-
ing logic exists outside the scope of case law and statutes 
frequented by a business lawyer on any given day. 

The False Claims Act, 150 Years in the Making
To further confuse the issue, many of the core tenets 

central to health care law are inherently inconsistent 
with those meanings employed on a regular basis by the 
corporate attorney, such as “goods and services,” “fi nan-
cial interests,” “referrals,” “discounts” and “rebates.” The 
situation has not improved with the passage of the Patient 
Protection and Affordable Care Act,11 as amended by the 
Health Care and Education Reconciliation Act12 (collec-
tively referred to as the Affordable Care Act or health care 
reform) particularly in regard to matters of health care 
fraud and abuse. Dating back to the American Civil War, 
the False Claims Act (FCA) has over time become both 
the federal and state governments’ “primary litigative 
tool for combating fraud.”13 At its core, the FCA imposes 
liability on anyone who “knowingly presents, or causes to 
be presented, a false or fraudulent claim for payment or 
approval.”14

What began as a way to protect the Union Army 
from purchasing substandard horses, faulty weaponry, 
and inedible provisions has evolved considerably since 
Congress passed the FCA in 1863.15 In its present incarna-
tion under the Affordable Care Act, a health care provider 
must return any “overpayment” of federal funds within 
sixty days after identifying the error or risk liability under 
the FCA.16 However, the meaning of the term “overpay-
ment” extends beyond a simple miscalculation of price in 
response to which a refund or store credit will suffi ce.

Under federal law, overpayments can result from 
unintentional billing errors, overutilization or by working 
with an excluded vendor. They can also occur when a fa-
cility does not employ accurate procedures for billing and 

Introduction
While the subject of health care law makes headlines 

daily across the nation, there is still a sizeable chasm 
between health care lawyers and their business counter-
parts. Sometimes complicated, health care law is by no 
means exclusive, and opportunities abound for an able 
practitioner. Notwithstanding this, in today’s climate 
of reform it is essential that those practicing American 
health care law honor and obey the hierarchy surround-
ing its discipline as it struggles to stay afl oat amid a rising 
tide of constitutional, partisan and fi scal challenges. 

In most states, attorneys are mindful that when 
venturing into areas of law outside their usual practice, 
rules of professional conduct apply. A District Court in 
the District of Columbia recently repeated a familiar 
quote that health care law, and the Medicare statutes in 
particular, are “among the most completely impenetrable 
texts within human experience.” Complications notwith-
standing, there is a pressing need to advance this body of 
authority, not to mention the nation’s health care system, 
beyond its fl edgling form (commonly referred to as the 
Affordable Care Act). What began as a mere 2,700 pages 
of codifi ed reform may eventually be tens of thousands. 
This will require active participation from attorneys 
representing practically all areas of law, although when 
it comes to matters of health care law, it is always best to 
proceed with caution.

When venturing into areas of law outside their usual 
practice, attorneys should be mindful of the state-specifi c 
standards to which they are held. Rule 3-110 of the 
California Rules of Professional Conduct sets the stan-
dard on the west coast, just as Rule 1.1 of the New York 
Rules of Professional Conduct applies on the east. Absent 
the requisite skill to accommodate a client’s needs, an 
attorney may still engage and adhere to the statutory 
defi nition of competence by “associating with or, where 
appropriate, professionally consulting another lawyer 
reasonably believed to be competent” or “by acquiring 
suffi cient learning and skill before performance is re-
quired.”1 In 2003, a California Appellate Court explained: 
“attorneys are expected ‘to possess knowledge of those 
plain and elementary principles of law which are com-
monly known by well informed attorneys, and to dis-
cover those additional rules of law which, although not 
commonly known, may readily be found by standard 
research techniques.’”2

However, due to the sheer volume and complexity of 
information generated regularly in the wake of reform, 
modern health care law exists in a league of its own. To 
be sure, there is nothing otherworldly about health care 

Proceed With Caution: Matters to Consider for Business 
Lawyers Transitioning Into Health Care
By Craig B. Garner
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prohibited.26 Failure to follow these rules closely exposes 
a health care provider to potential civil money penal-
ties of $10,000 for each item or service that bears some 
nexus to an excluded individual, treble damages for the 
amount of each specifi c claim, and possible exclusion for 
the health care provider himself or herself, who may have 
been unaware of the circumstances rendering his or her 
treatment problematic in the eyes of the government.27

It should thus come as no surprise that under the 
Affordable Care Act, participation in the Medicare pro-
gram may require a heightened level of advanced screen-
ing, such as criminal background checks, fi ngerprinting, 
licensure verifi cation and unannounced visits.28 As of 
March 25, 2012, these procedures will apply to nearly 
everyone involved in the delivery of care under the 
Medicare program, either directly or indirectly.29 While 
this may on the surface appear to be somewhat disrup-
tive, its intent is to protect providers from unwittingly 
collaborating with excluded parties who may cause them 
not only to forfeit their right to reimbursement, but also 
incur substantial penalties. Although typically associated 
with criminal law cases, the legal metaphor “fruit of the 
poisonous tree”30 provides an excellent analogy for the 
ways in which the slightest oversight can lead to substan-
tial fi nancial penalties.

The Fraud and Abuse Labyrinth
In an attempt to curtail the ever-present specter of 

medical fraud, both state and federal governments have 
created a series of provisions designed to police providers 
and highlight areas where confl icts of interest may arise. 
Fraught with complexity and comprised of volumes upon 
volumes of information in the form of statutory authority, 
case law decisions, and secondary references, Stark laws, 
Anti-Kickback statutes and laws governing outpatient 
referral31 give the Commerce Clause32 a run for its money 
in terms of complexity. And yet, it is not the nature of the 
laws that is problematic from the viewpoint of a busi-
ness lawyer, but rather the 28 pages of double-columned 
regulatory exceptions (also known as “Safe Harbors”)33 
to the criminal penalties for acts involving federal health 
care programs.34 When used accordingly, these statutory 
exceptions can potentially insulate a health care provider 
from liability under the Stark and Anti-Kickback laws, not 
to mention the few hundred advisory opinions generated 
by the Offi ce of the Inspector General.35

Some of the more common Safe Harbor provisions 
include investment interests, offi ce space and equipment 
rental, personal services and management contracts, the 
sale of a practice, referral services, discounts, employees, 
group purchasing organizations, waiver of benefi ciary 
coinsurance and deductible amounts, physician recruit-
ment, investments in group practices, ambulatory surgi-
cal centers, ambulance replenishing, and electronic health 
records.36 Outside of the health care context, many such 
transactions are considered ordinary at best, and there 

collecting in connection with hard work on behalf of real 
patients, unnecessary work with not-so-real patients, and 
necessary work for patients within 72 hours of a hospital 
inpatient admission or discharge.17 An overpayment may 
include a duplicate payment to a hospital by a patient 
and her automobile insurer.18 

It may also apply in “the situation where a provider 
is given money by Medicare to pay for certain health care 
services, and the provider contracts with a third party 
who, in turn, provides those services, but the provider 
fails to liquidate the liability by paying the third party 
within a designated period of time.”19 There may exist 
both “anticipated” overpayments as well as “erroneous” 
overpayments,20 and a delay of as much as fourteen years 
in attempting to recover an overpayment should be con-
sidered reasonable.21

Exclusion From the Medicare Program
Yet another concept that has grown far more ex-

pansive under the Affordable Care Act is the notion of 
what it means to be “excluded” from participation in a 
health care program funded at least in part by the Federal 
government, and the potential ramifi cations of such 
exclusion from a business standpoint.22 As a general rule, 
the Federal government requires advanced approval of 
every entity that participates in the delivery of health 
care under a federal program such as Medicare. In the 
event that any one participant in a provider’s delivery 
of health care is either unauthorized or excluded23 from 
participation by the Federal government, everything 
related to the actual remuneration of these health care 
services by the Federal government may constitute an 
overpayment and/or false claim.24 In essence, any items 
or services furnished by an excluded individual or entity 
are not reimbursable by any Federal health care program, 
including monies paid to another, third party provider or 
supplier that is an authorized participant, such as a doc-
tor or hospital. This creates an implied indemnifi cation 
of any health care provider who receives Federal funds 
in exchange for the delivery of medical services, yet fails 
to afford that same provider any viable remedy against a 
third party who bears technical culpability for the break 
in the chain, thereby rendering the entire reimbursement 
void ab initio. A single weak link effectively nullifi es the 
entire chain.

No matter where on the vertical ladder of delivery 
an excluded provider may stand, reimbursement is not 
permissible for anyone, and violations may result in 
potential criminal penalties.25 This includes those admin-
istrative and management services that are not directly 
related to health care but are nonetheless a necessary 
component in the ultimate delivery of health care ser-
vices. Services performed by excluded parties such as 
nurses, pharmacists, ambulance drivers, social workers, 
claims processors, or even the person who sells, delivers 
and/or refi lls an order for a medical device are thereby 
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ance or inability to pay, Congress passed the Emergency 
Medical Treatment and Active Labor Act (EMTALA) in 
1986.47 EMTALA requires every hospital that receives 
federal funding to treat any patient with an emergency 
condition in such a way that, upon the patient’s release, 
no further deterioration of the condition is likely. No 
hospital may release a patient with an emergency medical 
condition without fi rst determining that the patient has 
been stabilized, even if the hospital properly admitted 
the patient. Under EMTALA, patients requesting emer-
gency treatment can only be discharged under their own 
informed consent or when their condition requires the 
services of another hospital better equipped to treat the 
patient’s concerns.48

There has been an abundance of debate regarding the 
propriety of these requirements, specifi cally regarding 
their impact on the emergency health care system in the 
United States.49 Simply put, the idea behind EMTALA 
places a considerable burden on participating emergency 
departments by allowing a buyer of certain goods (i.e., the 
patient) to obtain certain goods (i.e., medical care) from a 
seller of certain goods (i.e., the hospital), though the seller 
must still perform his or her duties regardless of whether 
the buyer is able to pay, and there exists no viable remedy 
to prevent such a scenario from happening repeatedly. 
While other industries have specifi c remedies for address-
ing such issues,50 these methods rarely apply in the health 
care sector.51 Even provisions to protect business transac-
tions upon seller’s discovery of buyer insolvency do not 
translate well in the realm of health care law,52 placing 
providers in the unenviable position of having to provide 
their services atop a business model too weak to allow for 
continued sustainability.

Health care law is by no means exclusive, and oppor-
tunities abound for an able practitioner hoping to transi-
tion at any stage of his or her career. In today’s climate 
of reform, it is essential that those practicing American 
health care law honor and obey the hierarchy surround-
ing its discipline as it struggles to stay afl oat amid a rising 
tide of constitutional challenges. It comes as no surprise 
that even after the Supreme Court’s landmark decision 
in June confi rming the constitutionality of the Affordable 
Care Act,53 health care law continues its reign in the spot-
light. Even though Chief Justice Roberts set the stage for 
the November elections while casting uncertainty for the 
future of the Affordable Care Act,54 health care lawyers 
are sure to remain standing.
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is particularly critical where 
the document requires them 
to act jointly;

3. A parent recently died 
and two adult siblings are 
fi ghting over the terms and 
validity of the Will, result-
ing in delaying probate 
and appointment of the 
Estate’s Executor. One of 
the adult children resides in 
the deceased parent’s house 
and had lived with decedent 
until his death. The two argue over whether the 
house should be sold or a fi nancial arrangement put 
in place allowing the adult child to continue residing 
in the home. The sibling who does not reside there 
wants to initiate a lawsuit to force a sale of the prem-
ises since the two cannot agree on the arrangement; 

4. The continued effectiveness of a care plan already 
in existence for a senior is now in dispute. Is a home 
attendant suffi cient or does the senior now need as-
sisted living or nursing home care? The three adult 
children each have a different point of view and the 
senior’s perspective has not been articulated dur-
ing the heated arguments that have ensued among 
bickering siblings. 

B. Underlying Interests 
What is each dispute really about? Is it really about 

settling the estate, or is it about the resentment Susie bears 
towards Bill for all the years mom and dad favored Bill, and 
bought him expensive gifts, even though he was fi nancially 
well established? Susie feels unappreciated for everything 
she did for her parents over the many years she was the 
one who lived close by, provided care, arranged medical 
appointments and gave of herself at the expense of her own 
family of three children and husband who grew resentful 
over her involvement. The dispute for her is not about the 
money in the estate but over the lack of recognition she 
received throughout her life. 

In all of the above examples, there are multiple ad-
vantages to avoiding a courtroom as a forum for dispute 
resolution. Familial “issues” going back to childhood are 
often the real reasons behind hardened positions. These are 
relationship confl icts not only between parent and child, 
but between siblings. Mediation offers the opportunity to 
go beyond the surface issue and explore the family dynam-
ics behind the problem. Mediation gives the parties an op-
portunity to vent, and when done successfully will go be-
neath the issues to uncover what the real needs are of each 
party, as opposed to their announced purported positions. 
Often, a family crisis and a stalemate preventing a resolu-
tion, stems from a failure to look at underlying needs and 

Individuals are familiar with 
the concept of mediation in divorce 
and child custody disputes as a 
cost-effective alternative to litiga-
tion. It can be an equally effective 
alternative to litigated guardian-
ship proceedings, or to resolve 
heated disputes among feuding 
siblings with opposing views 
concerning where mom should 
reside, how much assistance dad 
really needs, or how money is be-
ing spent. The potential for media-
tion to resolve these sorts of disputes is only beginning to 
emerge and New York State still has a long way to go.

Mediation should be distinguished from arbitration, 
another form of alternative dispute resolution. Arbitration 
utilizes an independent fact-fi nder to make decisions for 
the parties based on the facts presented by all involved in 
the arbitration. The decision of the arbitrator is fi nal and 
the parties to the confl ict are bound to his or her decision. 
In mediation, the mediator does not make decisions for 
the parties. Instead, participants make their own decisions 
under the mediator’s guidance.

A. Diverse Mediation Models
There are several different types of mediation and 

mediator styles. The evaluative model focuses on the law 
and legal questions pertinent to the matter at hand. That 
is, the legal issues presented will be the primary focus of 
the mediation. A second model in which law is not used 
as the means to resolve a dispute is the transformative 
model, where the mediator is there to help the parties reach 
agreement, but does not necessarily have a background in 
the subject matter of the dispute. A third and ideal model 
for the family confl ict arena is the facilitative model. In the 
facilitative modality, the law is brought into the mediation 
not for the purpose of resolving the dispute, but rather to 
guide the parties in how the dispute will be settled in the 
courtroom if the parties are unable to reach an agreement. 
In a family dispute scenario, a mediator experienced in the 
fi eld of Elder Law and Trusts and Estates Law is an asset to 
the resolution of the dispute.

Types of family disputes in which mediation should be 
considered include the following:

1. A parent is suffering from physical decline and/
or early stage dementia. The children, residing in 
multiple states, are fi ghting amongst themselves or 
with the parent on what type of care plan should be 
initiated;

2. A now incompetent senior has a validly executed 
Power of Attorney appointing two separate agents 
who disagree on what actions will be taken. This 

Mediation: It’s Not Just When the Marriage Breaks Up
By Antonia J. Martinez and Robert W. Shaw
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will have a forum to talk about the underlying issues that 
resulted in the confl ict. Even in situations in which media-
tion fails, the litigants return to Court with a better under-
standing of the court process. 

Mediation has been an important part of alternative 
dispute resolution in other states throughout the United 
States for many years. It is time to bring mediation to the 
forefront in New York for the many areas of confl ict one en-
counters in Elder Law and in Trusts and Estates Law prac-
tice. Should New York follow other states that have initi-
ated mediation programs such as Texas, Florida, California, 
Georgia, Hawaii, Arizona, Michigan, New Hampshire, 
Utah, and Washington? Given that New York was the very 
last state in our country to authorize no-fault divorce, one 
cannot be hopeful that such legislation will be forthcoming 
anytime soon. At a Symposium at Albany Law School in 
March 2012, New York’s Chief Judge Jonathan Lippman 
noted the courts were contemplating strategies to reduce 
expenses, increase effi ciency and lighten calendars.2 The 
climate is ripe for the establishment of criteria in the area 
of trusts and estates and guardianship matters to permit 
litigious parties to resolve disputes with better long-term 
results through mediation. It is the responsibility of the bar 
to inform and educate the public about the opportunity 
and advantages afforded parties to a mediation. 

Endnotes
1. N.Y. State Rules of Prof’l Conduct Rule 1.3 (2012).

2. Mark Mahoney, Judges From Several States Seek Answers to Court 
Problems, New York State Bar Association State Bar News, May/
June 2012, at 28.

Antonia J. Martinez, Esq., devotes substantially all 
her professional time to Trusts and Estates and Elder Law 
matters. Ms. Martinez is Co-Chair of the Elder Law and 
Disabilities Committee of the New York Women’s Bar 
Association and a member of the Executive Committee 
of the New York State Bar Association Elder Law Sec-
tion and serves as Vice Chair of its Veteran’s Benefi ts and 
Mediation Committees, and a member of the ADR in 
the Courts Committee of the Dispute Resolution Section 
of the New York State Bar Association. Ms. Martinez is 
a speaker at Continuing Legal Education programs as 
well as community programs. Her articles in The Elder 
Law Times, Professional Planning for Wealth & Lifestyle 
Preservation are distributed to the general public. She is 
a 1982 graduate of Harvard Law School.

Robert W. Shaw, Esq., is an attorney in White Plains, 
New York. He focuses his practice in the areas of elder 
law and estate planning. Mr. Shaw received his J.D. from 
the University of Toledo College of Law and his B.A. 
from Lycoming College. He is a member of the National 
Academy of Elder Law Attorneys (NAELA) and the Elder 
Law and Trusts & Estates Law Sections of the New York 
State and Westchester County Bar Associations. He is 
a member of the Mediation Committee of the NYS BA 
Elder Law Section.

This article originally appeared in the Winter 2013 issue of 
the Elder and Special Needs Law Journal, published by the 
Elder Law Section of the New York State Bar Association.

feelings of the parties. The courtroom is not an appropri-
ate forum to address these underlying interests, whereas 
mediation gives the parties the room and time they need 
to hear one another’s positions. An understanding of the 
other party’s perspective can result in a shift of position 
once the mediation looks beyond the surface issues.

C. Effi ciency of Mediation in the Elder Law and 
Probate Arenas

Mediation is an alternative to putting a case through 
the court system, where cases may be drawn out for sev-
eral years, costing many thousands of dollars, and utiliz-
ing limited court resources. Time, in particular, is critical to 
senior citizens and the disabled. Mediation, as an alterna-
tive, offers a speedier resolution, allows the voice of the 
senior to be heard, and offers greater privacy as an alterna-
tive to litigation. 

The benefi ts of family dispute mediation are both 
a reduction of stress to the individual parties and the 
chance for creative problem solving. A mediation can be 
conducted in a less formalized setting than a trial court, 
and with the help of the mediator, determine the topics of 
discussion, including what issues to raise and which ones 
can be limited. It is an opportunity for the parties to vent 
with greater fl exibility of time than available on a court 
calendar.

D. Elder Law Attorneys and Mediation
Many elder law attorneys incorrectly perceive them-

selves as family mediators. They are not. The role of the 
elder law attorney is signifi cantly different and is that of 
advocate who must represent his or her client with reason-
able diligence.1 It is rather the role of the mediator to facili-
tate a solution or set of solutions to parties ensnared in a 
dispute originating from competing interests that originate 
with family dynamics and resentments harbored over 
the course of many years, and sometimes decades. The 
elder law attorney will make recommendations to provide 
particular planning options, whereas the elder mediator 
offers a forum for each voice to be heard. The role of the 
elder law attorney is to bring the legal issues to resolution 
promptly and effi ciently, whereas the mediator’s role is to 
oversee a process that allows all parties to fully articulate 
their positions and exchange their personal views. 

E. Elder and Probate Mediation: Is It in New 
York State’s Future?

In New York State, given the current state of over-
loaded court calendars, the climate is ripe for mediation in 
guardianship proceedings and contested probate matters. 
Should New York State create a specifi c framework and 
methodology to establish criteria for mediation in certain 
probate proceedings? What is to be gained by such action? 
First, signifi cant savings of legal expenses will inure to the 
benefi t of the litigants. Second, mediation will conserve 
limited court resources. Even when mediation fails to 
resolve all aspects of a dispute, the issues remaining before 
the Court for resolution are more narrowly focused as a 
result. Third, the parties to the mediation, no longer con-
strained by the Rules of Evidence and eager to be heard, 
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offi ce/warehouse location…there to collect dust for eter-
nity or until someone (whose job it is to identify and lo-
cate this type of dinosaur) removes it for destruction. 

If you are among the more technologically advanced, 
then your fi les are more digital than paper. Saving valu-
able client information is easier when it’s right there in the 
computer…somewhere? O.K., we know exactly where it 
is and can retrieve it anytime. But how long is “anytime”? 
Just how long do we obligate ourselves to keep client in-
formation, and what about changes in technology, from 
the 5¼ fl oppy drives to fl ash drives? If we have stored 
client information on 5¼ fl oppies, how do we retrieve 
the information in a world of no “A” drives (let alone 5¼ 
drives)? 

Either way, we need to fi gure out what considerations 
are made when slimming down the fi le before it hits its 
fi nal resting place, and how long does it rest there? Are 
there multiple copies of the same document in the fi le? 
Are there extraneous letters or notes kept in the fi le that 
are no longer of use? For example, should we hold on to 
the enclosure letter to the county clerk regarding the re-
cording of a deed, long after the deed has been recorded? 
If your fi le is digital, maybe you don’t really care about 
space, but if your fi le is paper, size does matter. My prac-
tice is to keep what I determine to be important, and de-
lete/shred what is not.

It is my experience that most fi rms do not have a “fi le 
destruction” policy and are therefore seemingly com-
mitted to keep their clients’ fi les forever. Experience tells 
me that this is exactly what clients believe. Unless there 
is a clear understanding with our clients regarding the 
upkeep and holding of their fi les, then we remain open 
to the interpretations of judges, and the like, concern-
ing our liability. As a result, I recommend that clients are 
provided with a contractual agreement determining what 
documents will be kept and for how long. For example, 
we use language in our fi nal “disengagement” letter that 
lets the client know that we will be storing their fi le for 
seven years, noting that after that time it is subject to de-
struction in accordance with our fi rm’s policy. We do not 
tell a client that his or her fi le will be destroyed; we only 
explain that it is subject to the fi rm’s destruction policy. 
Refraining from automatic destruction, we retain a level 
of fl exibility and control, and we abstain from making any 
concrete promises. Moreover, we know that some of our 
clients’ fi les will not be destroyed, due to the nature of the 
client, and thus, this policy allows us the leeway to make 
client-based decisions (a class AA client may be deserving 
of more special attention than others).

My hope is that this ar-
ticle will give some guidance 
to those required to keep a 
“Client File,” whether they 
be seasoned practitioners or 
newly admitted attorneys. It 
is important to keep in mind, 
even with fi fty years of experi-
ence, you may not have better 
client and fi le management 
skills than an associate of fi fty 
days. You may read this article 
and say under your breath, “I 
already do all this stuff!” And if you do, then you’ve just 
received a confi rmation that you’re doing a lot of things 
right. If you read this and mutter under your breath “Oh 
my malpractice carrier, I never thought of some of this 
stuff,” then maybe I have helped in some way. I do not 
pretend to know everything there is to know about fi le 
management and client relations, but after 34 years, I’ve 
at least made enough mistakes to learn a few things and 
share them with you. As you read this article, you may 
even have some additional ideas than those expressed…
great, develop and implement them. In any event, let us 
explore the six rules of fi le management I have discov-
ered thus far.

Rule #1: Know Where the File Will End Up Before 
You Begin

Know the answer before the question: Where and 
how is the fi le (paper and/or digital) going to wind up 
in your offi ce or storage facility? As important as it is 
to know how to open a new fi le in a logical manner, an 
equally important question is how to close it and where 
its fi nal resting place will be. In the usual case, we are 
consumed with how to properly create the fi le and set 
up the client in whatever system we are using. Like little 
children at Christmas time, we can’t wait to begin work 
and start producing for the client—that’s the technician in 
us. However, equally important is planning for that time 
in history when work on the fi le is over and someone—
not you of course—must accept the responsibility to re-
move the fi le from the “active” area (fi le wall or cabinet) 
and place it storage, that abyss that all “closed” fi les fi nd 
themselves after no one wants to see them anymore.

Arguably, the way in which one determines to close a 
fi le is largely a function of age and technological sophis-
tication. If you are a “paper” person (ok, the implication 
is that you’re older), the fi le will consist largely of paper 
product that will have to be physically “shelved” in some 

The Care, Upkeep and Planned Death of a Client File 
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mation is saved on the server. We utilize STI’s Practice 
Master™ program for this, although Microsoft Outlook™ 
has a function to make client notes and save them to a 
client folder (I’ve used this and saved the information in 
a “Notes” folder I created in WordPerfect as a sub-folder 
in the client’s WP folder [you can do the same in Word]). 
These platforms let others (and remind me) of where the 
fi le is and who is doing what with it. Thus, if someone 
needs to know what’s going on, he or she can check the 
notes on the fi le to fi nd out. I cannot tell you how many 
times a client has called with a question that can be an-
swered by almost anyone in the offi ce, simply because 
they are able to instantly look up the information within 
the “system.” Eliminating the commitment of calling the 
client back for quick answerable questions leads to a more 
effi cient workplace, for the need to search the entire fi le 
and interrupt one’s co-workers is minimized. 

Note-taking is a matter of taste, and in our case, we 
try to minimize keystrokes in an effort to avoid reading 
superfl uous verbiage. Oftentimes, cryptic notes seem to 
work best, designating abbreviations the order of the day. 
A telephone call with a client becomes “tcw/client” in the 
status board notes, and affi davit becomes “aff.” Obvious-
ly, a system of abbreviations that everyone in the fi rm can 
identify becomes necessary, but with some work, you and 
your team members will come up with them. I recom-
mend involving your team members in the process, be-
cause you might just fi nd that the word “affi davit” intui-
tively is shortened to “aff” by all of your team members, 
even though you (me in my case) thought “afdt” was the 
obvious choice. As a consequence of involving the team, I 
now use “aff” (besides, it’s one character shorter).

Your system of choice should also accommodate the 
fi nal conclusion of the fi le. Our system (Practice Master) 
has a “completed” date you can select, which drops the 
matter from the “active” list. We can still access the notes 
by using the client and matter number to see all of the ac-
tivity associated with the fi le, but it no longer appears on 
our “To Do” list. It is effectively added to the “To Done” 
list and we don’t have to be concerned with it thereafter, 
save noting when the fi le may be destroyed after a certain 
date, usually seven years later.

Rule #4: Create a System to Give Client Copies of 
Relevant Contents During the Life of the File and 
Adopt a “File Destruction Policy”

It is important to remember that much of your fi le 
belongs to the client. Your worksheets do not, but copies 
of documents, pleadings and correspondence do. I believe 
the best practice is to give a copy of these to the client 
as they are generated or received. This keeps the client 
informed as to what is happening and allows him or her 
to “build” a fi le that is a companion to yours. I have even 
given clients a fi le folder with a matter label, to keep these 
copies (or originals, if appropriate) as I send them. I ad-
vise them to keep all copies of documents in their fi le, so 

Rule #2: Set Up All the Basic Information You 
Need First in an Organized Manner on a Client 
Information Sheet

A client information sheet is a must, it a way to or-
ganize basic details about a client in a clear and concise 
manner, creating a client snapshot. When beginning a 
case, it is imperative that you obtain as much informa-
tion as possible, because it will only serve to help you 
later. Depending on the nature of your client’s matter, the 
information will vary. For instance, I practice in the estate 
and asset protection planning fi eld, so I fi nd that I need 
additional information beyond the usual name, address, 
and telephone number, but also those of their children 
and other close relatives involved in the estate plan. This 
information can then be printed on a client information 
sheet for the fi le, so that it becomes an effi cient reference. 
The sooner that you are able to capture this information, 
the more profi cient your work fl ow becomes. Usually, I 
fi nd that requesting this information in writing yields the 
best results, because if a mistake is made, better it be in 
the client’s handwriting than your own. You know your 
practice and a quick refl ection of your “typical” case will 
reveal the type of information most commonly needed.

Use a system that makes sense. Most of us use com-
puter accounting systems that keep track of our time and 
general ledger items (income and expenses). If you do 
not, then there should be further refl ection regarding its 
absence, and I strongly recommend that such a system 
be adopted. Software can keep track of clients by either 
name or number, however, I recommend using numbers. 
A good tracking system can assign a “client number” and 
then a “matter number.” It works well to keep the same 
number for a client, while keeping track of separate mat-
ters (or cases) for that client. As Kameron Brooks may 
have a client number of 1263, while a matter number for 
a particular case may be 11001; yielding a fi le number on 
that fi le as 1263.11001 (client number plus the case num-
ber, which by the way indicates that it was matter num-
ber 1 in 2011).

Rule #3: Create a System to Keep Track of the 
File as It Goes from Opening to Closing—With All 
Stops in Between

Once your fi le system is set up, then it’s time to create 
a mechanism to keep track of it, from beginning to end. 
You should never be wondering where a physical fi le is 
located, or what’s being done on it, especially since there 
will likely be several timekeepers working on it during its 
active life. Further, if you are not the only person working 
on the fi le, it’s nice to have the status kept electronically 
within an offi ce network, and that way all persons have 
access to the “status board” simultaneously. 

In our offi ce, the above is accomplished via a pro-
gram which allows each user to submit and access 
journal entries regarding its current state, and this infor-
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in the status board), to keep everyone in the loop. If you 
practice in litigation, you may want subfi les for corre-
spondence, original pleadings, notes and research, etc.

Working copies of documents are another helpful 
thing to have, and a subfolder with photocopies of a 
document that you can write on or otherwise abuse with-
out damaging the original is, as Martha Stewart would 
say, “a good thing.” Years ago I practiced with a litigation 
attorney who would immediately begin making notes on 
copies of litigation documents he received from opposing 
counsel, only to have a legal assistant liquid paper out his 
comments months later because he needed a clean copy 
to attach to his pleadings. That example really applies to 
the rest of us, and thus, one must make a photocopy fi rst, 
and then color away like a kindergartener, keeping the 
original pristine. 

Rule #6: Send Closing Letters to Clients at the 
End of Each Case

In two words…use them. We all know (or should 
know) that the statute of limitations for legal malpractice 
begins to run when our representation ends. So, when 
does it end? A closing letter to the client will identify that 
date. The purpose of a closing letter, in my opinion, is to 
reaffi rm to the client the work you have performed, to 
thank the client for entrusting you, and to make sure that 
the client understands that your representation on that 
particular matter has concluded. I mean fi nished, done, 
fi nito, fi ni, complete, fi n if you’re French or if your client 
is…you get the picture. 

A closing letter is vital for several reasons, legal li-
ability issues being one of many. Both you and your staff 
need to know when it is time to stop working on the fi le, 
so you can measure the profi tability of the fi rm’s work. 
You can only determine if a matter was a win or a loss 
if you can shut off the time charged to it, and compare 
the total time to the fees realized. Additionally, the client 
needs to know when your services will end for the fee the 
client was quoted. This is true even if you bill by the hour, 
unless your client has given you a blank check to bill 
against. I do not believe hourly billing is a true measure 
of an attorney’s work product worth; however, I do recog-
nize that at least some client matters may be best served 
via an hourly rate. Having said that, usually the clients 
want to have some range that their fees will fall into, and 
if you commit to a range, then it becomes very important 
to know when the fees should end and the work has fi n-
ished. The closing letter is the device that will help iden-
tify this point in time to the client, and it also provides the 
attorney with an opportunity to quote and begin billing 
the cycle again for the next round of work. 

Without declaring an end to the fi rst engagement, 
the attorney (and his or her staff) will be continuing the 
record and billing for what will then be considered addi-
tional work, which may keep the “continued representa-

at the end of the case they will have a complete copy of 
my fi le (except for the attorney work papers). I have also 
let them know that at the end, there would be no reason 
for them to contact me for copies of documents, since 
they will have them right along as the case proceeds.

I have to admit I also do this for my own selfi sh rea-
sons. I usually don’t want clients calling me one or two 
years later asking for a copy of this or that. Instead, I 
want to be able to tell them we already gave it to them…
remember? If they still need the copy, then at least we 
are in the position to charge a search fee to retrieve the 
closed fi le from what staff members refer to as “the 
dungeon,” and make the copies to mail them off. Do 
the math—how much time and expense is required to 
comply with the client’s request? I would argue that the 
task takes far more time than one would think without 
studying the issue. What’s worse is when clients from 
ten years earlier call for copies of a particular document. 
This would be the point when your fi rm’s fi le destruction 
policy would come in handy. If you previously advised 
those clients that you will store their fi le for seven years, 
and then apply your fi rm’s destruction policy, then you 
may with full legitimacy explain that you no longer have 
their fi le. It is my personal belief that without a destruc-
tion policy, one has the everlasting liability to preserve 
information we have chosen to keep on hand long after 
its usefulness has passed. 

It is imperative that you develop a system for retriev-
ing closed fi les, along with a set of applicable charges. 
However, there should be no reason for the client to call 
with such a request, if you have provided him or her 
with documents along the way, as I have recommended 
above. Nevertheless, the average client is likely not as 
organized as you are, and he or she will invariably lose, 
misplace or forget to fi le copies of the documents you 
have provided them. And if that is the case, and in my 
experience it surely is, who should shoulder the burden 
of replacing the document? The attorney, who did every-
thing right, or the client, who lost the document? Having 
said all this, I realize that there are some clients that I 
would never charge for copies. They are AA clients who 
have paid large fees to me for their legal work. But again, 
in my experience, they are not the worst offenders.

Rule #5: Create Suffi cient Subfolders 
Another aspect of this process is the organization 

of the fi le itself because it is important to keep separate 
folders for different categories of work; this aids effi cien-
cy and allows for greater accessibility to other timekeep-
ers. What makes the world go round is the separation 
of estate planning documents from funding documents. 
In our offi ce, we keep a fi le for trust or estate work with 
the attorney and the legal assistants keep a journal fi le of 
their own with all of the information necessary for legal 
accounting and income tax reporting. Frequent meetings 
should be scheduled, about every two weeks (with notes 
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of the Greater Chautauqua Region Estate Planning 
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Elder Law topics at The People’s Law School (an out-
reach program of the American Inns of Court) and Elder 
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This article originally appeared in the Fall 2012 issue of 
the Elder and Special Needs Law Journal, published by the 
Elder Law Section of the New York State Bar Association.

tion” argument ongoing regarding the old case. Once you 
identify that all the required work is fi nished on the origi-
nal matter, it’s time to let the client know that the matter 
has been concluded, and so is your representation regard-
ing it—and in the words of Professor Seigel, “be sharp 
about it!” The closing letter should also dovetail into your 
fi rm’s fi le destruction policy—see Rule 4 above.

Every article has a good conclusion, so this is mine. 
Leroy Jethro Gibbs (for you NCIS fans) always adheres to 
his 50-some odd rules of work, only violating one when 
absolutely necessary and with aforethought, so your of-
fi ce and mine should do the same when it comes to our 
fi les.

Kameron Brooks, Esq. is a partner in the Private 
Client Law fi rm of Brooks & Brooks, LLP, Little Valley, 
NY. He is a member of the American Bar, New York 
State Bar and Cattaraugus County Bar Associations; is 
Secretary/Treasurer and Board member of the Catta-

The NYSBA Family Health Care Decisions Act 
Information Center 

The NYSBA Health 
Law Section has a 
web-based resource 
center designed to 
help New Yorkers 
understand and 
implement the 
Family Health Care 
Decisions Act—the 
law that allows 
family members to 
make critical health 
care and end-of-life 
decisions for pa-
tients who are un-
able to make their 
wishes known.

www.nysba.org/fhcda
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Professional Responsibility includes both legal posi-
tivism—compliance with the Rules of Professional Con-
duct—and a system of ethics. However, using the phrase 
“legal ethics” synonymously with application of the Rules 
of Professional Conduct obscures the regulatory nature of 
the Rules of Professional Conduct, and can lead lawyers to 
perceive the rules as ethical norms rather than regulations. 

 Not long ago, I attended a course on the Rules of 
Professional Conduct during which one of the panelists 
admitted that he primarily guided his conduct by whether 
he thought he would be able to look himself in the mir-
ror after taking a particular action. In a different forum, a 
renowned trial attorney lecturing about the art of litiga-
tion told the audience that he primarily relied “on his gut” 
when deciding how to handle ethical problems that arose 
during litigation. 

These lawyers appear to have an innate perception 
that matters of professional responsibility are issues of 
ethics, rather than questions of law. How else could one 
explain any lawyer relying on his or her intuition to de-
termine whether behavior comports with regulations? 
Would an attorney ever advise clients facing a question 
of compliance with a regulation governing their business 
to simply rely on their gut or look themselves in the mir-
ror to determine what to do? No. But, the accepted view 
that questions of professional responsibility are matters of 
ethics rather than issues of regulatory compliance—as re-
fl ected in our use of word ethics—apparently leads some 
lawyers to do exactly that. 

Lawyers who argue against the ability to teach ethical 
behavior in classrooms may be correct about the distinc-
tion between ethics and positive law, but they are mistak-
en if they conclude that this distinction makes the study 
of ethics irrelevant. The issue of professional conduct is 
not solely a matter of whether behavior complies with 
the Rules.6 It is a question of understanding the system of 
values that the Rules protect so the lawyer can properly 
apply the Rules and make discretionary decisions that en-
hance the profession. 

Unlike most sovereign commands, the Rules often de-
fer to the judgment of the governed. For example, a law-
yer may limit the scope of representation.7 A lawyer may 
exercise judgment to waive a right or position of the client 
or accede to reasonable requests.8 A lawyer may disclose 
confi dential information under certain circumstances.9 A 
lawyer may represent a client despite a potential confl ict 
of interest if certain conditions are met.10 A lawyer may 
advance costs and fees for an indigent or pro bono client.11 
Whether the lawyer should engage in such permissible 

The legal profession is uniquely concerned with the 
meaning of words and the application of language, yet 
lawyers are notably careless with the terms applied to 
governance of their conduct. In particular, we use the 
word “ethics” to describe any matter that pertains to pro-
fessional responsibility. 

Law students refer to their Professional Responsibil-
ity class as their ethics course. Mandatory Continuing 
Legal Education requirements include a minimum of four 
hours of credits in “Ethics and Professionalism.”1 How-
ever, lawyers and MCLE providers refer to these only as 
“ethics” credits. More to the point, many—if not most—of 
these courses focus on the intricacies of the Rules of Pro-
fessional Conduct with scant discussion of ethics as such. 
Bar associations have Committees on Professional Ethics 
which, again, focus primarily on application of the Rules 
of Professional Conduct.

“[T]he application of rules by an outside 
authority to govern conduct is legal 
positivism—a system in which compliance 
with the rules is an end in itself regardless 
of value judgments.“

Ethics and Professionalism involve more than consid-
eration of ethics alone.2 Ethics is normative and involves 
an effort to determine what constitutes moral behavior 
or what distinguishes right from wrong. Immanuel Kant 
described ethics as internal values that form a basis for 
self-control.3 By contrast, the application of rules by an 
outside authority to govern conduct is legal positivism—
a system in which compliance with the rules is an end in 
itself regardless of value judgments.4 

The distinction between law and ethics can also be 
practically illustrated. Following any given course on 
professional responsibility, the discussion among the at-
tendees is likely to include some expression of dissatisfac-
tion with the idea that one can teach ethical behavior in 
a class or determine whether behavior is ethical by ap-
plication of specifi c rules such as the Rules of Professional 
Conduct. 

Lawyers who believe that ethical behavior cannot be 
determined by reference to printed rules are not wrong.5 
Laws may be based on the moral judgments of the law-
maker, but compliance with the law does not necessarily 
require consideration of ethical values. One can violate a 
law for a good purpose, and one can comply with a law 
to achieve selfi sh or even malicious ends. 

The Roles of Positivism and Ethics in Professional 
Responsibility
By Randall C. Young
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systems of law through history that were enacted and enforced for 
the “greatest good” with horrifi c consequences. 

6. 22 N.Y.C.R.R. § 1500.2(c).

7. 22 N.Y.C.R.R. § 1200.0. 1.2(c).

8. 22 N.Y.C.R.R. § 1200.0 .1.2(e).

9. 22 N.Y.C.R.R. § 1200.0. 1.6(b).

10. 22 N.Y.C.R.R. § 1200.0. 1.7(b).

11. 22 N.Y.C.R.R. § 1200.1. 1.7(e)(2).

12. See, inter alia, N.Y. St. Bar Assoc. Comm. on Prof. Ethics, Ops. 522 
(1980); 533 (1981); 674 (1995); and 809 (2007). 

Randall C. Young is a Regional attorney for
NYSDEC Region 6, author of two law-related books, 
and co-chair of the NYSBA Environmental Law Sec-
tion’s Task Force on Professional Ethics. Opinions ex-
pressed in this article are his own and do not represent 
the position of the NYSDEC.

This article originally appeared in the Winter/Spring 2012 
issue of the The New York Environmental Lawyer, pub-
lished by the Environmental Law Section of the New York State 
Bar Association.

activities as part of representation is within the lawyer’s 
control and subject to personal ethical judgment. 

Similarly, if the Rules and the cases applying them 
are ambiguous or fail to address a particular situation, 
the lawyer can turn to other attorneys or the Committee 
on Professional Ethics for guidance about what is proper 
behavior within the profession. This guidance must be 
drawn from judgments about the priorities and values of 
the legal profession as a whole—a philosophy of ethics. 

The Rules themselves are an expression of the ethical 
values of the profession, and studying their nuances and 
history can provide insight into those values. Consider 
that under the Code of Professional Conduct, the Com-
mittee on Professional Ethics was sometimes called upon 
to weigh the Canons calling for zealous representation 
against other professional obligations, such as candor, 
preservation of confi dences, and public confi dence in the 
judicial system.12 The Rules of Professional Conduct do 
not reference zealous representation. This represents an 
expression of what the values of the profession are and 
should be. Such changes can have signifi cant meaning—if 
they are recognized and internalized by 
attorneys. 

Professionalism entails both the ap-
plication of the Rules and promotion of an 
overarching system of ethics in which they 
are rooted. With this understanding, law-
yers should treat the Rules of conduct as 
the regulations that they are, but also study 
and discuss the normative ethics that are 
expressed through the Rules.

Endnotes
1. 22 N.Y. Comp. Codes R. & Regs. § 1500.12(a) ; 22 

N.Y.C.R.R. § 1500.22(a). 

2. See 22 N.Y.C.R.R. § 1500.2(c).

3. Immanuel Kant, THE PHILOSOPHY OF LAW: AN 
EXPOSITION OF THE FUNDAMENTAL PRINCIPLES 
OF JURISPRUDENCE AS THE SCIENCE OF RIGHT (W. 
Hastie, ed., location 213). 

4. John Austin, The Philosophy of Positive Law 
(Robert Campbell ed., 6th ed., Murray Press 
1869). 

5. Rule Utilitarianism asserts that compliance with 
laws has an inherent moral value when the laws 
are drafted to provide the best general outcome; 
however, even this theory cannot escape the 
problem of subjective determinations about what 
is “good.” One can also point to laws and entire 
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inclined to give much credence to his 
story: discovering that a contestant on a 
daytime quiz called “Dotto” was given 
answers in advance to questions used on 
the air, he complained to the producers 
who then paid him $1,500 in return for 
his signature on documents that waived 
any further claim against them.1

Hilgemeier met with representatives from the D.A.’s 
offi ce again on August 22, 1958. His argument relied on a 
notebook that he discovered while waiting as a standby 
contestant for Dotto, a game based on connect-the-dots. 
Each correct answer created a connection between two 
dots—when all the dots connected, they formed the face 
of a famous person.

Before the May 20, 1958 live broadcast, Hilgemeier 
served as a standby contestant. The two contestants for 
the broadcast were Marie Winn and Yeffe Kimball Slatin.

As Hilgemeier related it, two “Dotto” 
staff members, associate producers 
named Art Henley and Gil Cates, came 
in to take the two women separately to 
another room for “warm-up” sessions, 
during which they went over scripted 
dialogue to be used in the so-called in-
terview segment or chat before the actual 
quizzing; material used in the interviews 
was based on personal background infor-
mation provided to the producers by the 
contestants. After returning to the dress-
ing room from her warm-up, Hilgemeier 
observed, Winn spent some time writing 
in a notebook, holding it tightly on her 
knee to keep what she was writing to 
herself.

Shortly before the broadcast, a dress 
rehearsal took place before the cameras, 
and Hilgemeier noted what he called “an 
undue amount of familiarity” between 
Winn and the studio personnel. When 
the broadcast began, he watched from 
the wings and thought that Winn “had 
everything on the tip of her tongue.” 
Suspicious, he returned to the dressing 

They did not compete to the death, nor did they 
compete in a boxing ring, on a gridiron, or on a baseball 
diamond.

They competed in glass booths, guided by a silky 
smooth referee announcing the rules, guiding the course 
of play, and emanating charisma.

They were Charles Van Doren and Herbert Stempel.

Van Doren and Stempel competed on NBC’s Twenty 
One, a television quiz show in the 1950s. The quiz show 
format was a staple of 1950s television—everyday people 
answered arcane questions for massive prizes. 

Quiz shows were exciting. 

Quiz shows were tense. 

Quiz shows were rigged.

The revelations about the scandal broke the nation’s 
heart. Yet the scandal did not begin with Van Doren and 
Stempel as was portrayed in the 1994 movie Quiz Show. 
Rather, it began with an aspiring actor and comedian in 
his mid-twenties—Edward Hilgemeier, a standby contes-
tant on CBS’ Dotto. 

On August 16, 1958, Hilgemeier met with Melvin 
Stein and Joseph Stone of the Manhattan District Attor-
ney’s offi ce. 

A senior assistant district attorney, Stone ran the 
Complaint Bureau. CBS had cancelled the daytime ver-
sion of Dotto on the previous day and NBC had cancelled 
Twenty One three days prior.

Stein was a recent Columbia Law School 
graduate, with the D.A.’s offi ce only a 
few months; I had fi fteen years’ experi-
ence as a city prosecutor dealing with 
more kinds of fraud than most people 
could imagine existed, but I had never 
heard this one before. But after spend-
ing an hour with the complainant, a tall, 
thin aspiring actor in his mid-twenties 
named Edward Hilgemeier, I was not 

The Quiz Show Scandal: Real vs. Reel
By David Krell

Krell’s Korner is a column about the people, events, and deals that shape the 
entertainment, arts, and sports industries.

In 1956, two gladiators captured the 
nation’s heart. 
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co-producer of the show, said Stempel 
made the written statement after the pro-
ducers learned Stempel “had been mak-
ing charges damaging to the integrity of 
Dan Enright and the ‘21’ program.”6

Enright produced the show through the company he 
co-owned with host Jack Barry & Enright Productions. 
NBC bought the company for $4.8 million dollars in 1957, 
giving it ownership of Twenty One and fi ve additional 
programs.7 The purchase price refl ected NBC’s confi dence 
in the potential investment return. “Although $4,800,000 
is a huge sum to pay for a show, N.B.C. calculated that it 
could get a favorable return on its investment if Twenty 
One remained on the air for another three years, or until 
the summer of 1960.”8

Enright amplifi ed his defense against Stempel at a 
press conference on September 2, 1958 in the Biltmore Ho-
tel. Along with Jack Barry, Enright played a tape record-
ing of a conversation indicating that Stempel attempted to 
blackmail Enright. The recording documented a meeting 
in Enright’s offi ce on March 1, 1957, when Stempel alleg-
edly demanded $50,000 or he would tell the newspapers 
that the producers rigged Twenty One by giving contes-
tants the answers and directing him to purposely lose to 
Charles Van Doren on a specifi c date.

On the tape recording a voice, presumably Mr. En-
right’s, was heard to say:

“You came in with a blackmail scheme 
Friday, and I think to describe it any 
other way would be avoiding the issue. It 
was a blackmail scheme. Do you agree?”

The voice purported to be that of Mr. 
Stempel replied: “Uh [pause] yes.”9

Enright’s defense weakened as further information 
revealed that Stempel’s allegations rested on truth, not 
fabrication. James E. Snodgrass, a Twenty One contestant 
during April, May, and June 1957, also alleged the fi x-
ing of Twenty One. However, Snodgrass had more than 
an allegation—he had written proof. With a grand jury 
convening to investigate the quiz shows, Hogan’s offi ce 
subpoenaed Snodgrass. The 35-year-old artist told his 
story to the press on September 26, 1958: 

He said that he had given the grand jury 
three sealed letters that he had sent to 
himself by registered mail. These letters, 
he asserted, contained the questions and 
answers for the second, third and fourth 
programs in which he participated.

He mailed them, he said, before the 
shows were televised. The letters are be-
ing examined by the police to insure that 
the seals have not been tampered with.10

room and found Winn’s notebook on a 
table, where she had left it, and thumbed 
through it. On one page he saw what 
he thought could be answers to the 
questions Winn was being asked on the 
broadcast, and he tore the page out.2

Stone analyzed the legal implications of the events 
surrounding Hilgemeier—possible extortion by Hilge-
meier and Slatin, larceny if the producers rigged Dotto 
to favor one contestant over another, and bribery if the 
producers received a kickback from the winner.3 

On August 25, 1958, the Manhattan District Attor-
ney’s offi ce announced its investigation of Dotto. Hilge-
meier’s identity remained unknown at this point, though 
press reports revealed his persona and his affi davit to the 
Federal Communications Commission (F.C.C.).

It has been said in trade circles that the 
complainant is an actor who occasionally 
has appeared in off-Broadway stage pro-
ductions. He was a stand-by contestant 
for “Dotto” last May but never appeared 
on the program.

Broadcasting magazine, a trade publica-
tion, quoted an F.C.C. source yesterday 
as acknowledging that a complaint about 
“Dotto” had been received and that 
the F.C.C. had asked C.B.S.-TV for an 
explanation.4

Three days later—August 28, 1958—the Manhattan 
District Attorney’s offi ce incorporated NBC’s Twenty One 
into the investigation. A former contestant triggered the 
decision. 

Gotham’s latest TV spectacular—District 
Attorney Frank Hogan’s investigation of 
small-screen quiz shows—added a big 
name yesterday with the disclosure that 
question-and-answer titan “Twenty-One” 
was one of the programs being probed.

A spokesman for Hogan’s offi ce admit-
ted that “Twenty-One” was brought into 
the widening inquiry as the result of a 
complaint from a former contestant, one 
time “Human Univac” Herbert Stemple 
[sic].”5

Stempel won $49,500 on Twenty One until Charles 
Van Doren dethroned him. Daniel Enright, the co-produc-
er of Twenty One, responded to Stempel’s allegation im-
mediately. On August 29, 1958, Enright publicized a prior 
written statement contradicting the allegation. 

In a statement signed Mar. 7, 1957, and 
made public today, Stempel says he 
never had been given any answers before 
appearing on the show. Daniel Enright, 
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of the fi nal reckoning. In addition to fi ne 
points and variations on the theme of 
Nearing’s previous motions regarding the 
legality of the original grand jury investi-
gation and questions of self-incrimination 
and immunity, there were demands to ex-
amine grand jury minutes and a frivolous 
attempt to invalidate the charges on the 
basis of the contention that since I lived 
in Queens I was not legally an assistant 
district attorney of Manhattan.

Between June and the end of December 
1961, Dudley, Horan, Miller, Rosner, and 
Truppin pleaded guilty and received sus-
pended sentences. As 1962 opened, the 
cases of thirteen of the original twenty 
remained to be tried. Finally, on January 
17, Van Doren, Von Nardroff, Bloom-
garden, and the others pleaded guilty. 
Judge Breslin, a former chief assistant 
district attorney in the Bronx who on the 
bench dealt mostly with street crime, was 
mellow when he asked for my recom-
mendation in sentencing. I told the judge 
I had lived with the cases for a long time 
and was in a position to say how contrite 
the defendants were. No one involved 
could see any point in punishing them 
more than they had already been. Breslin 
suspended the sentences without impos-
ing probation.13

No participants in the quiz show scandals went to 
prison—the Manhattan District Attorney’s charges con-
cerned perjury, not fraud.

In addition to the Manhattan District Attorney, the 
House of Representatives Subcommittee on Legislative 
Oversight of the Committee on Interstate and Foreign 
Commerce investigated the quiz show scandals. Its hear-
ings led to passage of 1960 amendments to the Communi-
cations Act of 1934—the amendments outlawed the fi xing 
of television game shows.

During the hearings, Charles Van Doren admitted his 
culpability. A model for education because of his promi-
nent celebrity sourced in being a Twenty One juggernaut, 
Van Doren fell from grace on November 2, 1959. His 
prepared statement began with an acknowledgment of 
his fraud.

I would give almost anything I have to 
reverse the course of my life in the last 3 
years. I cannot take back one word or ac-
tion; the past does not change for anyone. 
But at least I can learn from the past.

I have learned a lot in those 3 years, 
especially in the last 3 weeks. I’ve learned 

Snodgrass also indicated a mystery person behind 
the rigging. 

Mr. Snodgrass said that an offi cial of 
Barry & Enright, producers of “Twenty-
One,” had approached him after his fi rst 
appearance on the show and said that 
there would be a long series of tie match-
es with his opponent, Hank Bloomgar-
den, and that he would eventually lose. 
He did not identify the offi cial.

He emphasized, however, that he had 
had no dealings with Jack Barry or Dan 
Enright, or with Mr. Bloomgarden. The 
latter, who won a total of $92,500, also 
testifi ed at the District Attorney’s offi ce 
yesterday, but he declined public com-
ment. Barry & Enright announced that 
they had been advised by their attorneys 
to “release no statements at this time.”11

Snodgrass also indicated that the subpoena ignited 
his revelation.

Mr. Snodgrass said he would never had 
brought up the matter had he not been 
subpoenaed, along with many other 
former quiz show contestants, by the 
investigating units.

He said that when he had fi rst been 
given the answers he had “assumed it 
was an accepted practice being given 
answers so I would not fail on the fi rst 
round.”12

The revelations peeled back the layers of illusion 
regarding the quiz show genre. What was thought to be 
tests of knowledge soon became known as farcical exer-
cises in acting. The most famous perpetrator was Charles 
Van Doren, a scion of a literary family, a college professor 
at Columbia, and the contestant responsible for dethron-
ing Stempel. Vivienne Nearing toppled Van Doren, but 
not before he won $129,000, appeared on NBC’s Today as 
a regular contributor, and fascinated the nation with his 
apparent recall of arcane historical information.

In downtown Manhattan, quiz show contestants 
became targets of the D.A.’s offi ce, primarily for perjury 
charges. Ultimately, their involvement in the quiz show 
scandal led to a dead end regarding penalties.

One by one the defendants came to the 
end of their legal tethers. The fi rst, Near-
ing, pleaded guilty on May 8 [1961] and 
received a suspended sentence. Thirteen 
more motions to dismiss the informa-
tions [sic] were fi led on behalf of the 
remaining defendants, each requiring a 
rebuttal by us, each occasioning a delay 
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for which he was severely chastised by 
Enright. As Enright apparently believed, 
a successful game show needed two 
distinct personalities, one unsympathetic 
and unattractive, the other the opposite.15

Apparently cast as the fair-haired prince, Van Doren 
complied with the quiz-show paradigm—get the answers 
in advance of the broadcast. He stood out like a beacon 
in the darkness because of his appearance, family status, 
and educational background. His celebrity continued to 
be synonymous with the 1950s quiz show scandal.

Joseph Stone sought Van Doren’s assistance during 
the research phase for his book Prime Time and Misde-
meanors. “Many years later [after the quiz show scandals], 
Stone wrote to me asking me to help him publish a book 
about the quiz-show scandal. He said that he’d never 
meant to hurt me and in fact had tried to protect me. I 
threw his letter away and never answered it.”16

Van Doren also refused a $100,000 consulting fee for 
the 1994 fi lm Quiz Show.17

Quiz Show condenses the events from the perspective 
of Richard Goodwin, Special Counsel to the Subcom-
mittee on Legislative Oversight. It ignores, however, the 
initial role of the Manhattan District Attorney. In fact, it 
creates a fi ctional relationship between Goodwin and Van 
Doren bordering on friendship. Actually, Van Doren did 
not meet Goodwin until August 1959 while Quiz Show 
indicates that they met in 1956 as Goodwin followed a 
hunch regarding the fi xing of quiz shows.

Additionally, Quiz Show portrays Van Doren as pur-
posely losing a question to relieve himself of the pressure 
concurrent with celebrity—attention can be overwhelm-
ing, particularly if it is based on a fraud. 

The question concerned foreign royalty, correctly de-
picted in Quiz Show. But Van Doren had received instruc-
tions to lose to Vivienne Nearing, an attorney. He did not 
singularly take a dive.

I didn’t know what to do nor where to 
turn and, frankly, I was very much afraid. 
I told [Twenty One producer Al] Freed-
man of my fears and misgivings, and I 
asked him several times to release me 
from the program. At the end of January 
1957, when I had appeared 8 or 10 times, 
I asked him once more to release me, 
and this time more strongly. He agreed 
to allow me to stop, but it was some 
time before it could be arranged. He told 
me that I had to be defeated in a dra-
matic manner. A series of ties had to be 
planned which would give the program 
the required excitement and suspense. 
On February 18 I played a tie with Mrs. 
Vivian Nearing, and the following week 

a lot about life. I’ve learned a lot about 
myself, and about the responsibilities 
any man has to his fellow men. I’ve 
learned a lot about good and evil. They 
are not always what they appear to be. 
I was involved, deeply involved, in a 
deception. The fact that I, too, was very 
much deceived cannot keep me from be-
ing the principal victim of that deception, 
because I was its principal symbol.

There may be a kind of justice in that. 
I don’t know. I do know, and I can say 
it proudly to this committee, that since 
Friday, October 16, when I fi nally came 
to a full understanding of what I had 
done and of what I must do, I have taken 
a number of steps toward trying to make 
up for it.

I have a long way to go. I have deceived 
my friends, and I had millions of them. 
Whatever their feeling[s] for me now, my 
affection for them is stronger today than 
ever before. I am making this statement 
because of them. I hope my being here 
will serve them well and lastingly.14

Van Doren reigned as the Twenty One champion for 
14 weeks in the Winter of 1956 and the Spring of 1957. It 
began on the December 5, 1956 broadcast with beating 
Herbert Stempel, an ex-G.I. and student at City College of 
New York. In a 2008 article authored for The New Yorker, 
Van Doren described Stempel’s manufactured persona, 
coached mannerisms, and earned status.

Each week, Stempel had been told what 
to do: how many points to choose, how 
to deliver his answers. He was to pat his 
brow (it was hot in those glass booths) 
but not rub it, to avoid smearing his 
makeup. In addition, he was instructed 
to get a Marines-type “whitewall” 
haircut, to wear an ill-fi tting suit (it had 
belonged to his deceased father-in-law), 
and to describe himself as a penurious 
student at City College. In fact, he was 
a Marines veteran married to a woman 
of some means who once appeared on 
the set wearing a Persian-lamb coat and 
was quickly spirited away so that she 
wouldn’t blow his cover.

Stempel was also told to wear a six-
dollar wristwatch that “ticked away like 
an alarm clock,” as he later testifi ed, and 
was audible when he stood sweating in 
the booth, earphones supposedly damp-
ing all outside sound. Once, he wore a 
new suit and had let his hair grow out, 
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played two more ties with her. Freedman 
then told me that she was to be my last 
opponent, and that I would be defeated 
by her. I thanked him. He told me that 
I would have to play twice more after 
February 25. The next program was on 
March 11. When I arrived at the studio 
Freedman told me that since there were 
now only three programs a month, this 
was not time enough to “build up” an-
other contestant and so I was to lose that 
very night. I said: “Thank God.” Mrs. 
Nearing defeated me in the fi rst game 
played that night. My total winnings 
after 14 appearances were $129,000.18

The revelations regarding the quiz shows—Twenty 
One, The $64,000 Question and Dotto, among others, 
replaced the awe of contestants’ erudition with the shock 
of contestants’ fraud. After the scandals, Van Doren lost 
his teaching position at Columbia and his contract with 
NBC for appearances on Today. He later worked for Ency-
clopedia Britannica. Currently, he teaches at the University 
of Connecticut.

Quiz shows went dormant as prime time fodder but 
returned to a golden era in the 1970s and 1980s daytime 
programming blocks. 

Additionally, Twenty One returned to prime time on 
NBC in 2000 after ABC’s extraordinarily successful prime 
time game show—Who Wants To Be A Millionaire?

The Twenty One envisioned for the 21st century 
lasted less than a year. Perhaps it would have fared better 
featuring a rematch of Herbert Stempel and Charles Van 
Doren.
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