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Message from the Outgoing Section Chair

Spring Edition

My initial contact with RPLS
was a call from John Blyth as chair
of the Nominating Committee
asking if I would serve as a District
Representative. Lester Bliwise was
the incoming chair. As a District
Representative, we were expected
to keep the local bar associations
apprised of what was new and
exciting in the world of real property.
In addition, we were expected to
arrange a CLE and/or social program
with local members. The chair or
another officer would attend so that
there was a connection to the section.
The duties are much the same today:.
It is good to see that our current
district reps have been having fun
while carrying out this critical liaison
function. Nancy Connery of the 1st
has had several events, Margie Vella
(3rd) and Michelle Wildgrube (4th)
have a day at the Saratoga Race Track
and holiday party, Laura Monte
(8th) has had an event. Lisa Stenson
Desamours (9th) had a joint party
with the Westchester Bar. Lawrence
DiGiovanna (2nd) held an event in
Brooklyn on April 13. John Jones (6th)
had an event in Binghamton on April
27.

The membership committee
under David Berkey and Harry
Meyer is working on a mentoring
program. This will allow younger
members to be assigned a more
senior member as a mentor. This
should be a great way to encourage
younger lawyers to join RPLS
and to make a more personal
connection among our members.
Please volunteer for this program by
contacting Harry Meyer at HMeyer@
hodgsonruss.com.

A new subcommittee of
Membership is developing an
internship program for law students.
Stay tuned for developments.

Finally, I would like to thank
everyone who made the Annual

Meeting a
huge success.
Heather
Rogers helped
me plan the
program

and secure
speakers. The
speakers, John
Jones, Michael
Manzi, Dale
Degenshein, Benjamin Weinstock,
Nancy Connery, Richard Fries,
Michael Berey, Matthew Leeds, Karl
Holtzschue, Vincent Di Lorenzo,
Christopher Burdick and Peter
Coffey prepared great materials and
scholarly presentations. Our liaison,
Lori Nicoll, made the whole event
look seamless and effortless, though
we all know how much effort she put
in to make it happen.

The entire section thanks our past
chair, Joel Sachs, for the planning and
execution of the Memorial Service
of our dear friends, Ed Baer and Mel
Mitzner. It was a beautiful service
that remembered them personally
as well as their contributions to the
practice of law. There were several
lighthearted as well as touching
anecdotes. Both of our friends were
mentioned and remembered many
times during the meeting.

Our luncheon speaker, Brian
Lawlor, Commissioner of Homes
and Community Renewal (formerly
DHCR), gave us an overview of what
to expect in affordable housing in the
upcoming years.

We also celebrated the RPLS
Attorney Professionalism Award
presented to Joshua Stein. He was
joined by his mother, sister, daughter
and many well wishes.

I'hope to see all of you at the
Summer Meeting in Ellicottville. It’s
just a quick, inexpensive flight from
New York City and a short drive
from Upstate. It is a great venue for

families and very reasonably priced.
Join us for good food, good friends
and great CLE.

All the best! Anne

Summer Edition

You are being treated to three
chair’s messages in this edition as
the spring and summer editions
were combined this year. This is my
last message to you as chair. You
are in excellent hands with Heather
Rogers, who took over as chair at
the beginning of June. Heather has
been a really great vice-chair. I value
her advice and thoughtful counsel.
The other officers, Steven Alden, Ben
Weinstock and Spencer Compton,
have been a very good team. We
have had a number of thorny issues
this year. Their assistance has been
invaluable. David Berkey will be a
fine addition to that team as incoming
secretary.

The entire Executive Committee
has been tremendously helpful
in more ways than can be said. I
want to particularly thank Karl
Holtzschue for continuing to act as
Parliamentarian and for his tireless
efforts on Legislation with Sam
Tilton.

The ethics committee of NYSBA
is revisiting Opinion 817 (regarding
seller’s concessions). Tom Hall and
Ben Weinstock provided invaluable
time and assistance on preparing
presenting material to the NYSBA
ethics committee.

The remaining co-chairs of Title
and Transfer, Joe DeSalvo and Jerry
Antetomaso, took on the task of
working with the Elder Law and
Trusts and Estates Law Sections
in an attempt to resolve the issues
created by the Legislature in trying
to recapture Medicaid dollars from
estates.

(Continued on page 5)
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Message from the Incoming Section Chair

I step into this role as Chair of
the RPL Section a year early due to
the untimely passing of our good
friend, Ed Baer, but I do so with
great honor and a hope that I will
do Ed proud by walking in his feisty
footsteps and taking us all where
he should have led us. I want to
thank Anne Reynolds Copps for
her leadership this past year—I can
only hope to handle it with half the
grace and confidence as she did. I
look forward to continue working
with the fabulous team I have in
Steve Alden as First Vice-Chair;
Benjamin Weinstock as Second Vice-
Chair; David Berkey as Secretary;
and Spencer Compton as the Budget
Officer, along with a superb list of
who’s who in the Real Estate Industry
of dedicated members of the RPLS
Executive Committee.

I'have been a member of the
Executive Committee for a number
of years, and when I first started, not
only was I one of a few women at the
table, but arguably the youngest. The

experience
has been
invaluable,
making me
both a better
person and
attorney:.

I consider
myself
extremely
lucky to
have gotten the chance to learn

from some amazing attorneys, to
work on meaningful projects and to
improve my knowledge base. As the
experience has been so rewarding,
one of my goals for this coming year
is to reach out to younger attorneys
and their firms to encourage
involvement in the Section. It is truly
the gift that keeps on giving. To that
end, our Summer Meeting this year in
Ellicottville, New York at the Holiday
Valley Resort was selected as it has
something for everyone, including
younger families. Please consider
attending—the CLE schedule is top

rate and the accompanying activities
will not disappoint, I promise!

I want to encourage you to get
involved in a committee or a task
force on something that you are
passionate about. We have lots to
choose from and we could use your
help! I look forward to working
hard, listening well, and providing
real value to those of you that are
members of the RPL Section of the
NYSBA, so I would like to invite
you to contact me at anytime with
questions, concerns or suggestions.
My email is hrogers@davidsonfink.
com.

This past year with the
unfortunate passing of so many of
our members we are reminded that
no one can guarantee our quantity
of life, so every decision should be
based on quality—I hope you can
continue to count on the RPLS as
adding to that quality.

Heather C. M. Rogers

Message from the Outgoing Section Chair

(Continued from page 4)

We have a gifted group who have
been very generous with their time
and expertise. I am very grateful for
this and for the wonderful friends
with whom I have learned, laughed,
cried, gardened, quilted, shopped,
shared favorite books and wines. I
thank you all for those opportunities.
They were unforgettable and

and willingness to provide continued
service to the Executive Committee.
They will undoubtedly give Heather
the same valuable assistance.

As this went to press, we learned
of yet another terrible loss to our
section. Harold Lubell, one of our
past chairs, died in early April
2011. Harold was a mentor and role

he would be missing the Annual
Meeting for the first time. He had
decided to stay in Florida a bit longer
this year. We spoke for half an hour
and he said he would see me in April.
God laughs while mortals plan. Our
condolences go to his wife and best
friend, Ruth, and their lovely family.

undoubtedly will continue. model to many of our chairs. He All the best, Anne
I particularly want to thank past was a gentleman in every way. In

chairs for their leadership, guidance late January he called me to say that
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Y MMemoriam
Harold Lubell

The Real Property Law Section mourns the loss of one of its outstanding leaders with the passing
of Harold Lubell in April, 2011.

To this organization, Harold is most identified as one-time Chair of the Section, former Chair of
the Condominiums and Cooperatives Committee and long-time member of the Executive Committee.
Frequently, Harold also contributed significantly to other efforts and special projects, certainly not
limited to the Committee on Continuing Legal Education, the Committee on Professionalism and a
Special Committee on Mortgage Fraud.

That is only a list of offices. Colleagues who worked with Harold would offer that what he really
provided was friendship, with the natural correlation of being a mentor, by example as much as by
any advice that might be offered on a specific topic. This was not just handling administration and
leadership of the Section and its Committees, but also involved instruction and approaches on how
to conduct oneself, how to be collegial, how to share humor, and how to maintain perspective. In an
organization of such varied constituencies that must serve practitioners in small and large population
centers, upstate and downstate, small and large firms, in public service and in the private sector,
Harold drew the real estate Bar together in a thread that served the entire State’s legal community as a
whole.

It was not as a result of mere tenure, but it was natural and even necessary, that Harold was one
of the first recipients of the Section’s highest honor, its Professionalism Award. In a career filled with
recognition, Harold said repeatedly that that Award meant the most to him.

Looking at Harold’s presence and contributions to the industry goes far beyond the State Bar,
as he was active in numerous other organizations. Harold taught at Fordham Law School. He wrote
and lectured widely for organizations ranging from The Real Estate Review to the American Land Title
Association to the Practising Law Institute. He was a true dirt lawyer, who in his career also became
a nationally known expert on real estate financing and an expert in the world of cooperatives and
condominiums. These skills developed as a lawyer in small firm private practice, as Associate General
Counsel with New York Life Company, as Assistant Attorney General in Charge of the Real Estate
Financing Bureau of the Attorney General’s Office and as a partner in Robinson Silverman Pearce
Aronsohn & Berman, LLP (later merged into Bryan Cave, LLP) in New York City.

Harold was recognized as a Fellow of the American College of Real Estate Lawyers and worked in
many groups, ranging from the Associated Builders Organization to the Rent Stabilization Association.
In fact, Harold was for many years a representative on the New York Annual Rent Guidelines that
annually set the maximum increases permitted in rent stabilized lease renewals.

We are glad to have known Harold. We will miss working with him and being with him.

The Executive Committee
Real Property Law Section
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Report on RPLS 2011 Trip to the
N.Y. State Legislature

For several years, the Real
Property Law Section (RPLS) has
had an active program of monitoring
and reviewing proposed bills in the
legislature and drafting bills of its
own. On May 17, 2011, a group from
the RPLS made our sixth annual trip
to visit the legislators. Participants
were: Anne Copps (RPLS Chair), Karl
Holtzschue (Co-Chair Legislation
Com.), Steve Alden (2nd V. Chair,
Past Co-Chair Financing Com.), Jerry
Antetomaso (Co-Chair Title and
Transfer Com.), George Haggerty
(Co-Chair UPL Com.), and Dennis
Greenstein (Co-Chair Cooperatives
& Condominiums Com.). Materials
were prepared and appointments
were arranged by Kevin Kerwin
(Assoc. Dir., NYSBA Governmental
Relations), who led us on our visit.

Meetings

(1) 10:30 am Office of
Assemblywoman Helene
Weinstein (Chair, Assembly
Judiciary Com.)

(2) 11:15 am Office of Counsel to
the Governor

(3) 12:30 pm Office of Senator
DeFrancisco (Chair, Senate
Finance Committee)

(4) 1:10 pm Governor Cuomo [!]

(5) 1:30 pm Office of
Assemblyman Morrelle
(Chair, Assembly Insurance
Com.)

(6) 2:30 pm Office of Senator
Seward (Chair, Senate
Insurance Com.)

We gave out a packet of materials
at each meeting, including our
contact information, a list of issues
of interest to our section (listed
below), and copies of several of our
legislative memoranda.

Visit with Governor Cuomo

Our own George Haggerty,
a friend of the Governor since
boyhood, arranged for him to
see us for about 20 minutes, an
unexpected highlight of our visit!
We are grateful for the opportunity
to present our interests, on behalf of
the Real Property Law Section, to the
Governor. (See photo on front cover).

Licensing of Title Agents

As we did last year, we said that
we support licensing of title agents
and worked with the NYS Insurance
Department on compromise
legislation. That bill has not been
introduced. We oppose, unless
amended, the NYSID’s original bill,
which has been reintroduced as
A4707, and we oppose the NYSLTA
bill, both of which would make it
impossible for lawyers to continue
being title agents for clients.

Public Option Title Insurance

As we did last year, we said that
we strongly oppose the bills to create
government-run title insurance,
saying that the present private system
works very well. We said that we
thought that the profits projected by
the bills are illusory.

Disclosure of Title Insurance
Service Charges

As we did last year, we explained
the purpose of our consumer
protection bill to require separate
disclosure of title insurance charges.
We thanked Senator De Francisco for
sponsoring our bill this year (54920)
(NYSBA Memo # 10).

Repeal of Highway Law 120

As we did last year, we explained
the purpose of our bill to correct an

oversight in the Eminent Domain
Procedure Law. We thanked Senator
DeFrancisco for sponsoring our bill
this year (54919). We told the Senator
that we would review objections

he had received that the bill might
prevent negotiations outside the
EDPL.

Electronic Recording

We explained that we support
electronic recording, but had
recommended some clarifying
changes (RPLS Memo # 10).

Coop/Condo Ombudsman

We explained that we oppose
the bill to establish an ombudsman
for cooperative and condominiums
(RPLS Memo #13).

Unauthorized Practice of Law

We explained that we support
A5700/51998, which would make
unauthorized practice of law a felony,
recommending that it be expanded to
cover a couple of other sections. We
explained that a committee of NYSBA
is drafting a similar bill that would
felonize UPL only where there is
material damage.

Private Transfer Fees

We said that we support the bill
to prohibit private transfer fees (RPLS
Memo #14).

Standing to Foreclose
Mortgages

We said that we had not taken
a formal position yet on A629/
S697, but that we had concerns that
it might be read to not permit a
lost note affidavit, that holding an
original mortgages was not necessary
as they are recorded, and that there
are no notes in some foreclosure
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cases, such as condominium liens and
tax liens.

Assignment of Mortgage in Lieu
of Discharge

Senator DeFrancisco shared with
us his bill to allow a mortgagor to

receive an assignment of mortgage

in lieu of a discharge when the
mortgagor is refinancing an existing
loan (52906). [We had previously
decided to support the bill, but not
issue a memo]. He asked us to review
potential amendments, which appear
to be unnecessarily complex.

RPLS Memoranda are available
on the RPLS website.

Karl B. Holtzschue
Co-Chair, RPLS Legislation
Committee

Each year in communities across New York State, indigent people face literally millions of civil
legal matters without assistance. Women seek protection from an abusive spouse. Children are
denied public benefits. Families lose their homes. All without benefit of legal counsel.

They need your help.

If every attorney volunteered at least 20 hours a year and made a
financial contribution to a legal aid or pro bono program, we could make
a difference. Please give your time and share your talent.

Call the New York State Bar Association today at
518-487-5640 or go to www.nysba.org/probono
to learn about pro bono opportunities.
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Select Issues in Representing HPD Supervised
Mitchell-Lama Cooperatives

By Adam Leitman Bailey and Leni Morrison Cummins

New York City Mitchell-Lama
cooperatives provide heavily publicly
subsidized maintenance payments
to those lucky enough to call them
home.! The New York City Mitchell-
Lama program provides 54,000
homes to persons whose financial
circumstances would otherwise
negate such a possibility.? As a result,
Mitchell-Lama cooperatives are
extremely popular and have decade-
long waiting lists. As with many
desirable things in life, corruption
pervades the Mitchell-Lama
process.’ In some buildings, illegal
black markets sell apartments for
500 percent higher than maximum
legal sales prices. For example, in
one building we represent, a one-
bedroom apartment is legally sold
for $20,000, but goes for upwards of
$100,000 on the black market. Other
unit owners attempt to make money
on their units by subletting them
or by charging key money upon an
illegal sale.*

The Board of Directors of a New
York City Mitchell-Lama cooperative
is responsible for ensuring that all
its shareholders are legitimate and
comply with title 28, chapter 3 of
the Rules of the City of New York
(the “Mitchell-Lama Rules”).? This
can be a daunting task in that these
buildings consist of hundreds to
thousands of units. Therefore, many
Boards of Directors hire attorneys to
investigate and prosecute illegality
in their cooperatives, including
non-payment of maintenance, false
claims to succession rights, non-
primary residence, illegal sublets, and
falsification of documents.

Fraud claims, which include,
but are not limited to, forged birth
certificates, cooked-up tax returns,
false forms of identification, fake
nationality papers, and sham bank
accounts, are complex to battle. To

prove the fraud, the law firms that
the Board of Directors hire need to
have the sophistication and expertise
to hunt down the truth and to ensure
the sanctity of maintaining affordable
housing in New York City.

Non-Payment of Maintenance

The Board of Directors assesses
and calculates maintenance based on
household composition and income,
as reported on Household Income
Affidavits.® The Board must verify
the accuracy of Household Income
Affidavits by comparing income
stated on each affidavit with the
income stated on each occupant’s
certified tax return.” If shareholders
do not submit their Household
Income Affidavits or certified tax
returns in a timely manner, the
regulations require the Board to
apply a rent surcharge. The Board’s
attorneys verify that the Board is
assessing the proper maintenance,
and will commence proceedings
against shareholders who do not
pay their maintenance. In most
proceedings involving a New York
City Mitchell-Lama cooperative,
the Board attorneys must first
commence proceedings before the
Department of Housing Preservation
and Development (“HPD”) to obtain
a so-called “certificate of eviction”
prior to going to court;® however, for
non-payment of maintenance cases,
attorneys may go directly to civil
court by bringing a summary non-
payment proceeding.’

Succession Rights

To avoid the decade-long
Mitchell-Lama waiting lists, many
prospective shareholders attempt
to establish their right to succeed to
the tenancy of a shareholder who
is deceased or has permanently
vacated the premises.!? Prospective

shareholders will go to great lengths
to prove their right to succeed to a
tenancy. The Board’s attorneys must
know every detail of the Mitchell-
Lama rules and must scrutinize each
and every document the purported
successors submit to make sure

they appear truthful and accurate.
When such documents reveal a facial
anomaly, the Board’s attorneys will
often contact the applicants to resolve
the issue before going to formal
administrative proceedings.

According to title 28 of the
Rules of the City of New York
(“R.C.N.Y.”), section 3-02(p), a
purported successor must establish
the following to prove his or her
right to succeed to a tenancy: (1)
he or she is a family member of a
deceased or vacated shareholder
or a person with a financial and
emotional interdependence with a
shareholder of record;!! (2) he or she
resided with a shareholder of record
in the premises as their primary
residence for at least two years
prior to the death of a shareholder
of record (or permanent vacating
of the apartment), or at least one
year if the remaining occupant is a
senior or disabled; and (3) he or she
appeared on at least the last two
Household Income Affidavits the
shareholder of record submitted
prior to the shareholder’s death
(or permanent vacating of the
apartment).!2 If the years in question
are prior to 2003, HPD will view the
Household Income Affidavits only as
an indicating factor of residence and
will not view them as dispositive of
residence or lack thereof.!?

The first requirement of R.C.N.Y.
section 3-02(p), requires a minimum
familial relationship.!* Section
3-02(p)(2)(ii) defines “family” as
“husband, wife, son, daughter,
stepson, stepdaughter, including
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any adopted children, father,
mother, stepfather, stepmother,
brother, sister, nephew, niece, uncle,
aunt, grandfather, grandmother,
grandson, granddaughter, father-in-
law, mother-in-law, son-in-law, or
daughter-in-law.” 1

The rules also include a
codification of the expanded
definition of family from Braschi v.
Stahl Associates Company.'® “Family”
also includes those people who can
prove an “emotional and financial
commitment and interdependence”
between themselves and a
shareholder of record.” No single
factor is determinative, but HPD
will review the following factors:
longevity of the relationship, shared
payment of expenses or bills, joint
ownership of bank accounts or joint
credit cards, engaging in family
activities together, executed wills
in each other’s names, holding
themselves out as family members,
regularly performing family
functions, and engaging in patterns
of behavior showing emotional
commitment.!® These criteria
require that the parties acted like
family, but not necessarily that their
relationship was spouse-like or that
the parties had any particular sexual
orientation.?

When a Board alerts its attorneys
that an occupant’s claim to succession
rights may be illegal, attorneys must
investigate to confirm or refute
the illegality.?’ In this regard, it is
important to realize that the goal
is only the supervising agency’s
satisfaction that the Mitchell Lama’s
management is making appropriate
efforts to limit the governmental
benefits it administers to those who
are genuinely entitled to them, which
keeps those benefits flowing to the
entire complex, including those
for whom there is no question that
they are duly qualified.?! HPD will
therefore make frequent inquiries
to ascertain that the Board and its
attorneys are employing appropriate
levels of diligence. Therefore, the
Board’s attorneys’ single most
important job in preserving the
Mitchell-Lama development’s

subsidies is to keep HPD satisfied
that the Board is acting vigilantly to
limit the development’s occupants to
those who are legally entitled to be
such.

Therefore, in succession cases,
attorneys first send a demand letter
to the purported successor at the
address of the premises requesting
that he or she submit documents to
prove within a reasonable period
from the date of the letter (a two-
week period is advisable) his or her
right to succeed to the tenancy.??
HPD views the following documents
as proof of requisite relationship
and residence: certified birth
certificates, certified tax returns, and
W-25.2 HPD views the following
documents as merely indicative (but
not dispositive) proof of requisite
relationship and residence: church
or temple records, expired or current
driver’s licenses, expired or current
passports and passport applications,
documents relating to voter
registration, past or current library
cards, documents relating to health
club membership, documents relating
to any purchase or lease of a motor
vehicle, credit card and bank account
statements.?

Attorneys should engage in
further due diligence to ensure
the legitimacy of documents
they receive from purported
successors. With regard to foreign
birth certificates, attorneys should
take special care to ensure that
translated birth certificates are
legitimate (not forgeries) and that
they correspond to certified birth
certificates from the corresponding
foreign country. Where the attorney
doubts the genuineness of the
birth certificate, he or she is well
advised to consult an independent
translator.?> Attorneys should also
do a database search for both the
shareholders of record and the
purported successors to determine
a history of residences,?® and verify
the death of those allegedly deceased
record shareholders. Attorneys
will also consider hiring a private
investigator to perform a detailed
analysis and report on the purported

successor and record shareholders to
determine familial relationship and
cohabitation.?”

Once the attorneys have
established that succession does not
appear proper under the rules, they
must send a Denial of Succession
Rights letter to the purported
successor and send a copy to HPD.?
Upon receipt, HPD will send a letter
to both the purported successor and
the attorney requesting that both
parties submit the documentary
proof of each party’s position. The
HPD Hearing Officer will then
independently review the documents
submitted by both sides and make
a decision.?” The Hearing Officer’s
decision will either be a denial
of succession rights, which will
include a Certificate of Eviction, or
a decision not to deny succession
rights.% If the Hearing Officer
decides to deny succession rights and
issues a Certificate of Eviction, the
attorneys must then bring an eviction
proceeding in Housing Court based
on the Certificate of Eviction.3! If
the Hearing Officer decides not to
deny succession rights, the attorney
may appeal the decision through
a CPLR Article 78 proceeding?? or
request that succession rights be
granted through HPD’s division of
Administrative Services. If HPD’s
division of Administrative Services
determines that the purported
successor has succession rights, the
Board may reissue the stock in the
successor’s name.> If it does not,
the attorney is essentially forced to
commence an Article 78 proceeding
because HPD has simultaneously not
denied succession, but has refused
to grant it. Fortunately, such events
are indeed rare. In actual practice,
HPD generally gives the attorneys
substantial cooperation in advising
what must be done to get all the right
pegs into the right holes.

Non-Primary Residence and
lllegal Sublet Cases
A shareholder of a Mitchell-Lama

cooperative must maintain the
cooperative apartment as a pri-
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mary residence.>* R.C.N.Y. section
3-02(n)(4) states: “It is required

that the apartment of the tenant/
cooperator be at initial occupancy
and continue to be his or her primary
place of residence.”®® In addition,
R.C.N.Y. section 3-02(n)(3) states: “No
tenant/cooperator may accept any
consider-ation or thing of value from
a guest, invitee or other occupant

in exchange for occupancy, whether
temporary or permanent, unless such
person is listed on the application,
income affidavit or re-certification

of the tenant/cooperator and the
tenant/ cooperator continues to
maintain the apartment as his or her
primary residence.”3¢

To build a case against a
shareholder for non-primary
residence or illegal sublet, the
attorneys must once again begin with
fact-finding. The attorneys should
begin by searching investigative
databases to confirm identified
alternative addresses for the record
shareholders and to ascertain or
confirm the names of the possible
illegal subtenants.?” In addition,
to gather further evidence and
information to establish their
case, attorneys should hire private
investigators to engage in undercover
investigation.?® Attorneys should
also send a letter to the shareholder
requesting proof that he or she
maintains the cooperative apartment
as a primary residence, sending the
letter both to any identified alternate
addresses and the address of the
premises.® Attorneys should also
send a letter to any identified illegal
subtenants or to any unidentified
occupants because an illegal occupant
may respond to the letter with proof
of the illegal occupancy without
realizing the purpose of the letter,
thereby proving the case against the
shareholder.

If the shareholder submits
documentation in an effort to prove
that the premises are a primary
residence, attorneys should carefully
scrutinize the documents to look
for possible fraud on the part of the

shareholder.® Indicators of possible
fraud include: (1) the shareholder
submits ancillary documents (e.g.,
magazines or advertisements mailed
to the residence in the shareholder’s
name), but nothing dispositive of
residency (i.e., such as certified

tax returns or W-2s); or (2) the
shareholder submits bank account or
credit card statements that have very
little activity or low balances.

Once the attorneys have
acquired ample proof of non-primary
residence or illegal sublet and have
given the shareholder at least two
weeks to submit documentation,
they may bring an action against
the shareholder. According to
R.C.N.Y. sections 3-18(a)(2) through
(3)(d), the attorneys must send the
shareholder a Notice of Intention to
Terminate Lease and Preliminary
Notice of Grounds for Eviction
(“Notice of Intention to Terminate”)
by hand-delivery to the shareholder
or to a person of suitable age and
discretion at the premises.*! Pursuant
to R.C.N.Y. section 3-18(a)(1), the
attorneys must also serve the Notice
of Intention to Terminate by either
first-class and certified or registered
mail, with return receipt requested.*?

Once the attorneys have served
the Notice of Intention to Terminate,
and ten days have passed, the
attorneys must provide HPD with
proof that justifies eviction, together
with an affidavit stating that the
attorneys effectuated service of the
Notice of Intention to Terminate
upon the shareholder, as mandated
by R.C.N.Y. section 3-18(a).*> The
attorneys may then schedule a
Hearing with HPD and, having
done so, must serve the Notice
of Hearing upon the shareholder
at the address of the premises
using the same methods of service
used for the Notice of Intention to
Terminate.** The attorneys should
give the shareholder sufficient
notice in advance of the Hearing to
allow the shareholder to arrange
scheduling without an excuse for
an adjournment or worse, a default.
While the statute does not prescribe

a set amount of time to provide, it
is advisable to allow ample time to
close out tenant-generated delays.

HPD conducts the initial Hearing
in the form of a conference. Officially,
the role of the Board’s attorney
attending the Hearing is to explain
the Housing Company’s position.
However, the Board’s attorney should
use the Hearing as an opportunity
to: (i) establish admissions from the
shareholder by asking appropriate
questions about the location of the
actual residence, and who, if anyone,
is residing in the Mitchell-Lama
premises; and (ii) settle the case by
giving the shareholder a few months
to vacate the premises. To encourage
settlement, the attorney should
inform the shareholder of R.C.N.Y.
section 3-06(A)(2), which allows a
Board to deduct from a shareholder’s
equity investment in the cooperative
any legal fees incurred on its behalf
in bringing a proceeding against a
shareholder.*> Otherwise, long HPD
hearings, followed by Housing Court
proceedings, will likely exhaust the
equity. Understanding this, a logical
shareholder will seriously consider
settlement.

If the Board’s attorney does
not settle the case at the initial
Hearing, the Hearing Officer will
schedule a formal hearing.%® At
the hearing, the Board’s attorney
must establish a prima facie case
against the shareholder, but the
Hearing Officer is not bound by the
rules of evidence.?” According to
R.C.N.Y. section 3-18(b), the Hearing
Officer may accept any evidence
deemed relevant and material 48
This routinely includes hearsay, but
rarely third-hand hearsay. If the
Hearing Officer decides against the
shareholder, the Hearing Officer will
include the issuance of a Certificate of
Eviction in the decision.* The Board’s
attorneys may use the Certificate
of Eviction as incontrovertible
evidence of the illegal occupancy in
a summary holdover proceeding in
Housing Court. The Housing Court
is fairly limited in its determination
to whether service of process was
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correctly done in its proceeding
because the only allowable challenge
to or contradiction of a certificate of
eviction is an Article 78 proceeding.>

Falsification of Documents

Most Mitchell-Lama leases
contain a clause that calls for a
default if a shareholder submits
false documents to the Board or the
managing agent. If a shareholder
falsifies either Household Income
Affidavits (incorrect statements as to
household composition or amount
of income) or lease applications, the
attorneys should immediately send
the shareholder a Notice of Intention
to Terminate for reason of breach
of the lease clause that prohibits
falsification of documents.>! The
attorneys should then follow the
same procedures for marshalling
evidence and scheduling hearings
that they use in primary residence
and illegal sublet cases.

Conclusion

Representation of a New York
City supervised Mitchell-Lama
cooperative is a subspecialty all its
own. It is governed entirely by a
set of rules that are generally clear,
except when it comes to figuring
out just how those rules interact
with the summary proceedings
statutes. The great challenge for
an attorney undertaking this kind
of representation is to get the big
picture: the client has relatively
little reason to care in its own right
whether individual cooperators are
abiding by the rules, with the notable
exception of nuisance or other things
that can harm the complex. However,
the client cares a great deal that
HPD sees that the Board is diligently
enforcing the rules. That, therefore, is
the standard: satisfying HPD. While
for other landlord clients, attorneys
should be keeping an eye on the
bottom line, since Mitchell-Lama
complexes are designed to operate
at a tax subsidized loss, maintaining
entitlement to the subsidy is vastly
more important than minimizing
losses.
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Sales and Compensating Use Tax—
Title Abstracts and Searches

By Christopher W. Burdick

This article summarizes
the applicability of sales and
compensating use tax to abstracts
of title, tax searches, municipal
violation searches and certain
other information services effective
September 1, 2010.

A. Announcement of the New
Policy

The new policy first was
announced by the New York State
Department of Taxation and Finance
on July 19, 2010, through a bulletin
(the “July 19 Bulletin”)? intended
to “clarify the tax treatment of
certain information services under
sections 1105(c)(1) and 1005(c)(9)
of the Tax Law.”® The policy was
discussed further in the Department’s
September 23, 2010, Tax Bulletin
(the “September 23, 2010 Bulletin”),*
and through a series of exchanges
with the New York State Land Title
Association (“NYSLTA”).?

The relevant portions of the New
York State Tax Law are as follows:

§ 1105. Imposition of sales tax

On and after June first,
nineteen hundred seventy-
one, there is hereby imposed
and there shall be paid a tax
of four percent upon:

EEE

(c) The receipts from every
sale, except for resale, of the
following services:

(1) The furnishing of
information by printed,
mimeographed or
multigraphed matter or
by duplicating written
or printed matter in any
other manner, including
the services of collecting,
compiling or analyzing
information of any kind

or nature and furnishing
reports thereof to other
persons, but excluding the
furnishing of information
which is personal or
individual in nature

and which is not or may
not be substantially
incorporated in reports
furnished to other
persons, and excluding
the services of advertising
or other agents, or other
persons acting in a
representative capacity,
and information services
used by newspapers,
radio broadcasters and
television broadcasters

in the collection and
dissemination of

news, and excluding
meteorological services.

343434

(9) (i) The furnishing
or provision of an
entertainment service or
of an information service
(but not an information
service subject to tax
under paragraph one of
this subdivision), which
is furnished, provided,
or delivered by means of
telephony or telegraphy
or telephone or telegraph
service (wWhether
intrastate or interstate)
of whatever nature,
such as entertainment
or information services
provided through 800
or 900 numbers or mass
announcement services
or interactive information
network services.
Provided, however, that
in no event (i) shall the
furnishing or provision
of an information service

be taxed under this
paragraph unless it would
otherwise be subject to
taxation under paragraph
one of this subdivision

if it were furnished by
printed, mimeographed
or multigraphed matter
or by duplicating written
or printed matter in any
other manner nor (ii)
shall the provision of
cable television service to
customers be taxed under
this paragraph.

(if) Notwithstanding the
rate and date set forth in
the opening undesignated
paragraph of this section
and notwithstanding the
opening undesignated
paragraph of this
subdivision, on and after
September first, nineteen
hundred ninety-three,

in addition to any other
tax imposed under this
section, and in addition

to any other tax or fee
imposed under any other
provision of law, there is
hereby imposed and there
shall be paid an additional
tax at the rate of five
percent upon the receipts
which are subject to tax
under subparagraph (i)

of this paragraph on the
furnishing or provision

of an entertainment

or information service
which is received by the
customer exclusively in
an aural manner. Such
additional tax shall not

be imposed by section
eleven hundred seven,
eleven hundred eight or
eleven hundred nine of
this article and shall not be
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included among the taxes
authorized to be imposed
pursuant to the authority
of article twenty-nine of
this chapter.®

The Department’s July 19
Bulletin explained that although
its policy on the taxability of the
sale of certain public documents
had previously been set out in an
Advisory Opinion, some may have
continued to “reasonably rely” upon
correspondence to the contrary
from the Department predating
the Opinion.” The bulletin cited
the Department’s advisory opinion
in State Farm Mutual Automobile
Insurance Co.® The Opinion replied to
petitioner’s December 14, 2001 query
regarding whether reports furnished
to State Farm by two separate
companies for retrieving accident
reports from local police authorities
were subject to sales or compensating
use tax.” The companies, which State
Farm engaged, did not obtain such
reports from a database or computer
terminal but in person or by mail
from the police department. The
Department held that “the furnishing
of copies of records obtained by a
company from a police agency’s files
is the furnishing of an information
service and is not a delivery service
even though the information is
collected from a single source...
[t]his service is not exempt merely
because the information may have
been generated from a governmental
source.”10

The changes, the Department
stated in its July 19 Bulletin, “better
reflect controlling judicial case law
and administrative decisions, as
well as achieve a more consistent
interpretation of the statutory
language regarding taxation
of information services.”!! The
Department determined that it would
prospectively apply its changed
interpretation of section 1105(c)(1) of
the Tax Law to “sales of information
delivered on or after September 1,
2010.”12 The Department included
among such sales, the sale of an
abstract of title to either a prospective

purchaser of real property or to an
attorney representing a purchaser,
but excluded an attorney’s title
opinion. The Department recognized
that treating the sale of an abstract
of title as the sale of a taxable
information service constituted a
change to its policy on such sales,
revoked any previous statements
by the Department to the contrary
and cautioned that such previous
statements no longer could be relied
upon.3

Many of us in the title
industry recognize the assistance
the Department provided in its
willingness to informally weigh
and reply to questions which arose
following the issuance of the July
19 Bulletin. The exchanges were
quite helpful and resulted in the
Tax Department gaining a better
understanding of the workings of the
title industry and the title industry
better understanding the applicability
of the sales and compensating use
taxes throughout its purchase, use
and resale of information services.

B. Clarifying the Scope and
Applicability of the New
Policy—NYSLTA August
2010 Questions and
Answers

Ahead of the September 1, 2010
effective date of the Department’s
new policy, a committee of the
NYSLTA led by Mr. Michael Miglino
and Mr. Michael Berey served as a
clearinghouse for generic questions
from NYSLTA members regarding
the new policy. These questions
were posed to the Department, and
NYSLTA distributed the exchange as
its first set of questions and answers,
which appears in these materials
titled, “Sales and Compensating Use
Tax Questions regarding Abstracts
of Title.”'* Some of the key points
which came out of this exchange
and which led, at least in part, to the
Department’s September 23, 2010
Bulletin are:

1) Insurance products are not
taxable: The Department

2)

3)

4)

recognizes that the sale of

an insurance product is not
taxable. As such, the premium
charged for a title insurance
policy or a guaranteed search is
not subject to sales or use tax.
Note, however, that a dollar
limitation of liability on a report
or certificate does not in and of
itself qualify it as an insurance
product.!® A title company’s
additional work charges for
especially difficult titles, if used
as part of its charges to issue

a title insurance policy are not
taxable.!®

Abstracts of title not defined:
Since much of the discussion
involves the term “abstracts of
title” or “examination of title,”
NYSLTA asked the Department
whether it would provide a
definition, to which the reply:
“We are not planning on
defining the term because the
issue is whether an information
service is being conducted, not
whether a title search, per se, is
being done.”"”

Title reports, certificates of
title, lien searches, foreclosure
certificates, cooperative unit
searches, zoning lot parties-in-
interest certificates are taxable:
The litmus test on whether the
item is subject to sales or use
tax is whether it is an insurance
product: where the reports

or certifications are simply a
certification of some set of facts
ascertained through searches
of public databases and not
insurance products, “then they
would all be taxable information
services.”!8

Title company purchase of
abstracts are taxable: Except in
certain instances where a title
company purchases an abstract
for resale, a title company’s
purchase of an abstract from

a search company is subject

to sales tax. This is the tax
treatment regardless of whether
the title company uses the
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abstract for use in preparing its
title insurance policy. The title
company is obligated to pay
the tax to the search company
which in turn would have to
register for sales tax purposes,
collect the tax and file sales tax
returns remitting the tax with
the return.’ Similarly, where
the title company is purchasing
a tax search in connection

a sale). Also, as to a canceled
title, if the title company levies

a cancellation charge, then
assuming that the title company
does not use any of the items
mentioned and does not provide
them to the customer, the
cancellation fee is not taxable
(no information service has been
provided).”

“What matters is where it is
delivered and used.”30

b. An abstract delivered in
New York or used in New
York is subject to sales and /
or use tax.>! An example
of an abstract used in
New York is the New York
office of a title company
using an abstract either

with preparing its policy, the 7) fActual charges for recording acquire;l from out of state
purchase is taxable, If it is re- instruments are not taxable: or provided to it from one
selling the search, then the Regardl'ess Qf whether the of its out of state offices
title company may purchase it transaction is to be 1nsur'ed, for use In pro?essing a t.itle
without paying tax and provide any clerk fees for recorFllng an insurance policy c;; closing
its resale certificate to the search 1nstrume;16t are not subject to title in New York.
company.?’ sales tax. c. Asearch company with
5) Resale of abstracts and other 8) Lawyer’s issuance of a title a “nexus” to New York
information services: A title report is taxable: Discussed in would need to Cgllect sales
company will not be required to E?;C}S:lfvtt) Otf;ileDglf;iiigéones tax and remit it
pay sales tax on the purchase for dvised th a P 1 d. An abstract for a New
resale of abstracts, tax searches, a Vlsti t atdsince anon at‘./\;ly . York property which is
.municipz-il searches or othe.r ;Se agrt Oanlif/v e(;’zrefjrzri tilor? produced out-of-state
information searches provided fP i t’l y fi P ¢ pl ) (assume no nexus), is not
that they are purchased only ot a e report1s hot a fesa reviewed in New York and
for resale and not for the title service, and as such is subject the transaction closes out of
company’s use (such as in to fsales ?x as pa?’m‘j? frflor an state is not subject to sales
preparing a title insurance m dgfrfma on SeliVI(lile' ere s or use tax.3*
policy). In such an instance a ditferent resu't, however, in
the title company, as noted Zone 1 where it is customary for 11) Differing sales tax rates may
above, would need to furnish the seller to purchase an abstract apply: The title company may
its resale certificate to the search at the request of examining need to pay an additional tax
company.2! Note, however, that counsel (usqally buyer’s due to later use of an abstract
the title company will need to :attorney) Wlth the latter then . in 2 New York municipality
charge its customer sales tax issuing a title report and clearing with a higher rate than where
upon the resale. and closing title. The services of the abstract originally was
the examining counsel are not delivered. The applicable local
6) Service charges are taxable; taxable.?8 sales tax rate is that of the New
can-cellat'lon charges alje 9) Land surveys are not subject York municipality to whmh
not: Service charges a title to tax: The ch fali d the search company delivered
company levies for ordering 10 ax: © e chatges o a Teense the abstract.3® Delivery of an
. . and surveyor are not subject to . ,
and forwarding searches to its 1 ; is the titl abstract to a title company’s
customer also are taxable, if the sales or u,se EX norfls ?:1 e office in White Plains, but then
services are not insured under Corél}zia?y 5S¢ alj‘(t;% ororaenng transferred to and used by the
the company’s title policy.?? and delivering 1t company’s office in Manhattan,
The same is true for providing 10) Abstracts produced out of is subject to an additional
certified copies of instruments state: An abstract produced by tax upon the transfer. In this
from the public records® and a company in another state or example, a sales tax is paid by
good standing certificates and country may be subject to tax. the White Plains office and then
franchise tax reports.* If title There are several possibilities: a use tax is payable due to New
does not close or is cancelled, York County’s rate being higher
if the title company does a. The out-ofstate person than White Plains’—the use tax
not charge the customer for prod.uces the abstract ) is on the difference. If the facts
municipal searches, abstracts, f)ut51de New Yorkf d.ehvers are changed, and the White
tax searches and the like, it does it out of state and it is used Plains office delivers the abstract
not have to charge a sales tax out of state, then it is not at no charge to a customer in
(sales tax is only due if there is subject to sales or use tax. Manbhattan, no additional tax
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is charged because the title
company did not use the abstract
in Manhattan.

12) Differences between “Zones”:
For title insurance rate
purposes the New York map is
divided into two Zones: Zone
1, generally comprised of the
counties north and west of
Albany, and Zone 2 comprised
of all other counties.* Several
title industry questions revolved
around the fact that in Zone 1,
the cost of the abstract is not
included in the title insurance
premium and in Zone 2, it is
included. This difference does
not affect the title company’s
obligation to pay a sales tax
to the search company for an
abstract used in producing the
title insurance policy.*” Though
the title insurance company may
not charge its customer a sales
tax on the premium for the title
insurance policy produced from
the abstract, the question arose
whether it may charge for the
abstract. The Department replied
that if the Insurance Department
permitted the title company to
assert a charge labeled “sales
tax recovery fee,” such a charge
would not be considered to be
a sales tax.3® As of this writing,
TIRSA has not requested
permission to levy such a charge.

13) Title continuations not subject
to sales tax: A charge to its
customer for a policy date down
(e.g., title continuation letter) for
a building loan is not subject to
sales tax because it is a charge
for an insurance product.®
Note, however, that the title
company would need to pay the
search company sales tax on its
purchase of the information used
in preparing the continuation.%’

C. Addressing a Few
Other Issues—NYSLTA's
September 3, 2010
Questions and Answers

In early September NYSLTA
posed to the Department a handful

of follow-up questions to the August
2010 exchanges. The September
exchange was set out in NYSLTA'’s
September 3rd Questions and
Answers distributed to its members.
There are a few responses, though
little new ground was broken:

1. The person that purchases
the taxable information
service (e.g., an abstract) is the
person responsible to pay any
subsequent use tax if the rate
is higher than the rate of the
New York municipality where
the person took delivery of the
information service.*!

2. Where a title company buys an
abstract, initially not intended
for use in preparing a policy,
and resells it to the customer, but
then later uses it for preparing
a policy, the title company is
subject to use tax.*?

3. Assuming that a title is canceled
and the title company has
no further need of searches
it purchased for resale and
discards them, no use tax is
due.®?

4. Where the title company
buys searches for resale to its
customer, bills the customer and
the customer fails to pay, the
title company must report and
remit the tax. If the sale is later
written off as a bad debt, the title
company may seek a refund for
the sales tax paid.*

5. Where the title company buys
searches for resale to its tax
exempt customer (e.g., a not for
profit or governmental entity),
the title company may still give
its vendor a resale certificate to
avoid paying the sales tax.®

6. If information services (e.g.,
Delaware lien and judgment
searches) are delivered to New
York, the services are taxable;
the origin (e.g., Delaware) of
the services is irrelevant. Also
it does not matter whether the
property in question is in New
York or some other jurisdiction.

“What matters is where delivery
(and possible subsequent use)
occurs.”46

D. The Department’s
September 23rd Tax
Bulletin—Codifying the
Informal Exchanges into
Official Department
Guidance

The Department’s September
23rd Tax Bulletin made official the
bulk of the informal exchanges
described above. It should be noted
that unlike its July 19th Bulletin,
the Department’s September
23rd bulletin deals only with the
tax treatment of title industry
related information services and
insurance products. As most of the
matters covered in the Tax Bulletin
are discussed above, I only will
summarize the most significant items.

The bulletin identifies categories
subject to sales tax:

Sales of the following items
are subject to sales tax unless
the resale exclusion applies,
as discussed below:

e Abstracts of title,
e Tax searches,

e Searches of municipal
records for violations,

e Certified or noncertified
copies obtained from
the public record,

e C(Certificates of title and
lien searches,

e Certificates of good
standing and franchise
tax searches,

e Cooperative unit
searches, and

® Zoning lot parties-in-
interest certifications.”*’
Nontaxable sales

¢ Title insurance or a
guaranteed title search;

* Surveyor charges,
whether or not done by
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a licensed surveyor, and
property inspections;

e Charges for recording
instruments and related
service charges; and

® Charges of an
examining counsel for
examining an abstract,
issuing a title report
and closing title, when
the title underwriter
issues the title policy.
(An attorney’s issuance
of a title report in other
contexts may be subject
to sales tax. [Reference
omitted])*?

As in the informal exchanges,
the bulletin also addresses the
tax treatment of abstracts of title,
municipal searches, land surveys,
additional charges by title companies,
additional charges, charges in Zones
1 and 2, failure to close, transactions
involving out-of-state companies,
timing questions, down-dating and
charges for closing services.*’ The
bulletin uses some fact patterns
discussed in the informal exchanges.
There are no substantive differences
between the advice set out in the
bulletin and that set out in the
informal exchanges. The bulletin is
provided with these materials, as it
embodies the formal guidance of the
Department.

E. A Handful of Remaining
Questions Are Addressed:
NYSLTA November 2, 2010
Questions and Answers
and NYSLTA December
1, 2010 Questions and
Answers

While the Department’s
September 23, 2010 Bulletin settled
the great bulk of questions, NYSLTA
posed a few other questions to the
Department with the following
results:

1. Atitle company’s mortgage
foreclosure guarantee is
not an insurance product.
It is an information service
subject to sales tax unless the

purchaser is tax exempt, such
as a governmental entity or its
qualified agent.™

2. An Industrial Development
Agency which is exempt
from tax may outline in an
appointment letter to an
appointed agent what the
agent should do to claim the
exemption.”! The Department
also explained that claiming an
exemption for a federal entity
can be substantiated with a
governmental purchase order
and an invoice made out to the
entity.>?

3. Where a title company orders
search work for its out-of-state
customer on property outside
of New York and the results
are delivered to its nonresident
customer, the title company’s
sale is not taxable because it
is search work purchased for
resale. Neither the delivery in
New York would be taxable nor
would the subsequent delivery
to the customer outside New
York.»

4. In Zone 1, where the search
is not included in the title
premium, the title company is
not reselling the search when a
policy is issued regardless of any
separate statement of charges.
The sale of the search to the title
company is taxable.>* Further,
the title company’s sale of the
search and examination to the
customer is not taxable when an
insurance policy is issued.®

The process which the
Department has taken by working
closely with NYSLTA has resulted in
few hiccups in the implementation of
the new policy.

Endnotes

1. Iwill not address the taxability of risk
management analysis reports or sales
tax registration requirements which
are mentioned in New York State
Department of Taxation and Finance’s
“Taxpayer Guidance Division’s Bulletin.”

2. See Sales and Compensating Use Tax
Treatment of Certain Information Services,

© »® N

10.

11.
12.
13.
14.

TSB-M-10(7)(S), Sales Tax, Office of Tax
Policy Analysis.

Taxpayer Guidance Division, N.Y. DEP'T
OF Tax. & FIN. (Jul. 19, 2010), available at
http:/ /www.tax.ny.gov/pdf/memos/
sales/m10_7s.pdf [hereinafter July 19th
Bulletin].

See id.

See Abstracts of Title and Other Public
Records Searches, Tax Bulletin, TB-ST-5,
N.Y. DepP’T OF TAX. AND FIN. (Sept. 23,
2010), available at http:/ /www.tax.
ny.gov/pdf/tg_bulletins/sales/b10_5s.
pdf [hereinafter Sept. 23rd Bulletin].

The informal exchanges between the
Tax Department and the NYSLTA,
except one, can be found on the NYSLTA
website. See N.Y.S. Land Title Ass’n, Inc.,
http:/ /www.nyslta.org/resources.htm
(last visited Apr. 2, 2011) (listing “Sales
Tax Q&A 9-03-10,” “Sales Tax Q&A 11-2-
10,” “Sales Tax Q&A 12-01-10"). There is
another informal exchange of questions
and answers, which were distributed

to NYSLTA members in late August
prior to the September 1, 2010 effective
date (“August 2010 Sales Tax Q&A”).
Note that the terms “title company” and
“agent” are used throughout the informal
exchanges. As both title companies and
their agent’s purchase, use and resell
“information services” the taxability
does not differ between them. In this
discussion, I will use the term “title
company” to apply both to companies
and agents, with no slight intended to
my friends and colleagues among title
agents. To avoid cumbersome language,
I will use the term “abstract” to include
an abstract of title, title examination and
similar information services.

N.Y. Tax Law § 1105 (McKinney 2010).
See July 19th Bulletin, supra note 2.
See id. at 3.

See State of New York Commissioner of
Taxation and Finance: Advisory Opinion,
TSB-A-04(29)(S), Sales Tax, Office of
Tax Policy Analysis Technical Services
Division, N.Y. DEP’T OF TAX. & FIN. (Dec.
28, 2004), available at http:/ /www.tax.
ny.gov/pubs_and_bulls/advisory_
opinions/sales_ao_2004.htm.

Id. See also Matter of Hooper Holmes, Inc.
v. Wetzler, 152 A.D.2d 87, 544 N.Y.S.2d
233 (3d Dep’t 1989), appeal denied, 75
N.Y.2d 706 (1990).

See July 19th Bulletin, supra note 2.
See id.
See id.

See Sales and Compensating Use Tax
Questions regarding Abstracts of Title,
N.Y.S. Land Title Ass'n, Inc. (Aug. 2010)
(on file with author) [hereinafter Aug.
2010 Sales Tax Q&A]. The propositions
cited in endnotes 14-35 can also be found
in the September 23rd Bulletin, supra note
4.
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20.
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23.
24.
25.
26.

27.
28.
29.
30.
31.
32.

33.
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36.

See Aug. 2010 Sales Tax Q&A, supra note
14 (answering question 4—"[i]f the
certified abstract is an insurance product,
it would not be a taxable information
service, but, in the absence of authority
to that effect, the mere listing of a liability
amount would not make a certified
abstract into something other than an
information service”).

See id. (answering question 3).
See id. (answering question 20).
See id. (answering question 4).

See id. (answering question 1). Note the
reply to a follow-up question that if the
search company failed to bill for the sales
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14 (answering question 11).

See id.
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of the N.Y. State Dep't of Taxation and
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See Sept. 23rd Bulletin, supra note 4.

See id. at 2.

See id. at 1-5.

See Sales Tax Questions Informal Responses
of the N.Y. State Dep't of Taxation and
Finance, N.Y.S. Land Title Ass'n, Inc.
(Nov. 2, 2010), available at http:/ /www.
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of the N.Y. State Dep't of Taxation and
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(Dec. 1, 2010), available at http:/ /www.
nyslta.org/pdf/SalesTax_QA_120110.pdf.
[hereinafter Dec. 1, 2010 Q&A].

52.  Seeid.
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Does the Law on Property Tax Exemptions After
Erie Station Favor Properties That Turn a Profit,
and How Does This Affect Currently Exempt,
but Underused Properties?

By James Skloda

The recent economic downturn,
and the accompanying decline in
income and sales tax collections, has
forced New York’s cities, towns and
villages to examine all aspects of
their budgets in search of additional
savings or revenue.! With budgets
already stretched to the breaking
point and tax increases politically
unpalatable, one area where this
effort appears to be manifesting
itself is local governments’ treatment
of property seeking or receiving
real property tax exemptions.
Increasingly, local governments are
scrutinizing tax-exempt applications
more carefully than ever, as well as
re-examining properties previously
granted an exemption.? Fortunately,
recent court decisions provide
some additional guidance as to
which properties must receive an
exemption, and what a municipality
must show before revoking an
exemption. Ironically, decisions since
the Court of Appeals ruling in Adult
Home at Erie Station, Inc. v. Assessor>
sometimes result in profit-making
properties being exempt, while
previously exempt but underused
properties that don’t generate a profit
are subject to real property taxes.
Owners of non-income generating
property will need to exercise caution
to avoid this perverse result.

Background

Property tax collections comprise
a large share of tax revenue for
many of New York’s municipalities,
particularly upstate. Outside of New
York City, the property tax is by far
the largest tax burden imposed by
local governments, representing
79 percent of all local taxes outside
of New York City.* Since property

taxes are relatively stable and locally
controlled, they tend to increase
when sales taxes and state aid
decrease or stagnate.> However, as
New York taxpayers already have
one of the highest combined state and
local tax burden in the nation, further
increasing property taxes is politically
difficult.®

Part of the reason that the
property tax burden is so high is
that a significant percentage of the
real property value is exempt from
real property taxation. As of 2009, at
least 30% of real property value was
exempt from taxation in 13 upstate
counties.” In various upstate cities,
the exemption rate is even higher,
led by Ogdensburg with an exempt
rate of 64.1%, but also including
major upstate cities of Albany
(55.50%), Syracuse (49.60), and
Buffalo (37.62%).8 One effect of high
exemption rates is to increase the
burden on the remaining non-exempt
properties, which contributes to the
high local tax burden.

Given the difficulty of raising
tax rates, and the general declines in
government revenue, it should come
as no surprise that local governments
are looking for ways to increase the
number of properties on the tax rolls.
One way to do this is to vigorously
examine, contest and defend against
new exemption applications.
However, with recent case law
favoring owners seeking exemptions,
it also appears that recently there has
been a trend to reexamine properties
already receiving a property tax
exemption, and to revoke the
exemptions for such properties to
the extent allowable.” This trend is
particularly apparent in upstate cities
that have seen a loss of population

leading to the closing or nonuse

of properties once serving such
populations, especially churches
and other religious properties.!”
Recent court decisions make it clear
that the local government will bear
a high burden in showing that a
property is no longer entitled to an
exemption, but exempt property
owners still must be vigilant in their
use of the property or risk losing the
exemption.!!

Exemption Requirement—
Ownership

Real Property Tax Law Section
420-a sets forth two requirements for
a property to be exempt from real
property taxes: a property must be
owned by a corporation organized or
conducted exclusively for religious,
charitable, hospital or educational
purposes; and must be used
exclusively for carrying out one or
more of such purposes either by the
owner or by another such corporation
or association.!? The provisions of the
statute are mandatory.' If a property
meets the above requirements, it shall
be exempt from taxation. Importantly,
nothing in the statute limits
exemptions to properties that do not
generate a profit.

The requirement that a property
be owned by a corporation organized
exclusively for religious, charitable,
hospital or educational purposes is
relatively straightforward. However,
even this seemingly simple language
is open to interpretation. For
example, there is some authority
for the proposition that the owner
of the property does not need to
be a “corporation” despite the
plain language of the statute.!*
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Additionally, New York courts

have broadly defined the words
“conducted exclusively” so that most
organizations are included, provided
the organization provides some
public benefit. In fact, it is now well
settled that the word “exclusively”

is not to be read literally but means
“principal” or “primary.”1>

A recent example of the broad
interpretation of the requirement
that a property be owned by a
corporation or association organized
or conducted exclusively for exempt
purposes is Tap, Inc. v. Dimitriadis.'®
In Tap, the Petitioner sought a
property tax exemption for property
that it owned and allegedly rented
to low-income individuals at below
market rates. The Respondent, in
addition to challenging the use
of the property as charitable, also
alleged that the Petitioner was not
“organized or conducted exclusively”
for a charitable purpose, as required
by RPTL Section 420-a. It was
undisputed that the certificate of
incorporation of Petitioner did not
include any reference to providing
low-income housing, and that the
principal purpose of the Petitioner,
prior to taking ownership of the
property in question, had been
primarily architectural in nature:
fixing up houses, helping families
find housing, and assisting people
and businesses in recovering from
fires and floods.” The court, citing
settled law that an organization’s
purpose may depend on its actual
activities and not the language of the
organizational documents, held that
the Petitioner’s history of providing
housing “information, housing
assistance, and grant administration
services,” directed primarily at
depressed areas, qualified the
Petitioner as being conducted
exclusively for charitable purposes,
thus satisfying the first prong of
RPTL Section 420-a.!® The trial court’s
decision was made after the Third
Department remanded based on a
determination that the property was
not entitled to a charitable purpose.'’

Exemption Requirement—Use
and the Erie Station Decision

Based on existing court decisions,
it appears unlikely that any not-
for-profit corporation that owns
a property being used for exempt
purposes will be found to not be
“conducted” primarily for an exempt
purpose. Open to debate, however,
is whether a particular use of a
property is an exempt use, and also
whether a property is “exclusively”
used for an exempt purpose. As set
forth above, “exclusively” has been
interpreted to connote “primarily.”?
RPTL Section 420-a also provides that
the property for which an exemption
is sought does not need to be used
for an exempt purpose by the owner;
use by another corporation or
association organized for an exempt
purpose is sufficient.?! Prior to the
Court of Appeals decision in Adult
Home at Erie Station, Inc., there was
also a general understanding, by
assessors at least, that a property was
not entitled to an exemption if its
“use” did not represent a financial
disadvantage versus using the
property for a non-exempt purpose.
Thus, properties that generated
revenue comparable to a similar
property that was not put to an
exempt use were generally denied
an exemption. The decision in Adult
Home at Erie Station, Inc. altered this
understanding and fundamentally
changed the analysis required when
reviewing exemption applications.?

Adult Home at Erie Station, Inc.
involved two Petitioners—Adult
Home at Erie Station Inc. or “AHESI,”
and Regional Economic Community
Action Program, Inc. or “RECAP.”3
AHESI owned and operated an adult
home, with a substantial percentage
(90%) of its tenants paying below
market rates based on income, with
some 50% being SSI recipients. No
residents were turned away for
inability to pay. Despite the fact that
providing housing to the elderly is
not an exempt purpose, the Court
affirmed the decision of the Appellate
Division, granting an exemption to

AHES], holding that using property
for low-income housing was an
exempt purpose. Importantly, it was
acknowledged by both sides that
AHESI actually received less than
market rents in furtherance of its
exempt purpose.?

RECAP owned homes in which
homeless people, alcoholics, drug
addicts and other afflicted members
of society lived while they received
treatment.? Treatment did not
occur at the houses, but providing
housing furthered the treatment
programs. RECAP, unlike AHESI,
received market rents while the
properties were occupied. The
Appellate Division denied RECAP an
exemption, holding that a property
owner that receives the same rent
as a commercial landlord cannot be
using its property for a charitable
purpose. The Court of Appeals
reversed, holding that the amount of
rent received was not determinative,
but rather the use of the property
determined whether it was entitled to
the exemption, stating: “[t[hat these
people (or the government agencies
that support them) pay market rents,
and that RECAP may even benefit
economically from its rental income,
does not change the result. The issue
is not whether RECAP benefits,
but whether the property is ‘used
exclusively” for RECAP’s charitable
purposes.”?® Thus, whether a
property turns a profit is not a factor
in the determination of whether an
exemption is warranted.”” After Erie
Station, it is not surprising that recent
cases have almost uniformly held
that properties seeking an exemption
from real property taxes are entitled
to such an exemption.

Recent Decisions: Low-Income
Housing and Religious Use
Exemptions

Two specific issues which have
been the subject of multiple recent
court decisions after Erie Station are
exemptions for properties providing
low-income housing and exemptions
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for religious use. In most cases, in
the aftermath of Erie Station, the
property was ultimately awarded
an exemption by the courts, further
evidence of how difficult it is for
local governments to deny property
tax exemptions that fit under the
broad definition of “charitable” or
“religious.”

In United Church Residences of
Fredonia, New York Inc. v. Newell, the
facts were very similar to Erie Station,
in that the property at issue provided
rental housing to “very low income
elderly or disabled persons.”?8 There
was no dispute that the residents
were very low-income individuals,
or that the rent the residents paid
was below market rent. However,
the owner received rent subsidies
from HUD which brought the rent
amounts up to market rates for the
area. Thus, the owner of the property
was receiving the same income that
it would have had it rented the units
to anybody, regardless of income. In
a short opinion, citing Erie Station,
the Court of Appeals reversed the
Appellate Division, agreeing with the
trial court and finding that the receipt
of rent subsidies did not remove the
property from an entitlement to a tax
exemption.?’

In Association for Neighborhood
Rehabilitation v. Board of Assessors
and The Board of Assessment Review of
the City of Ogdensburg (“ANR”), the
property at issue was very similar
to the RECAP properties in Erie
Station; however, unlike RECAP, the
Petitioner in ANR did not require
its tenants to undergo treatment or
avail themselves of social services,
and did not actually provide services
to the tenants, but merely referred
them to appropriate sources of
assistance.® The City argued that
since the tenants of the properties
at issue weren’t required to receive
treatment, the Petitioner didn’t
provide such services itself, and the
Petitioner received market rents,
the property was not being used
for a charitable purpose. The court
disagreed, granting an exemption to

the residences owned by Petitioner,
and further expanding the definition
of charitable use.’! Ironically, since
the Petitioners in Erie Station, United
Church Residences of Fredonia, ANR,
and TAP, Inc. did not have to pay
real property taxes, it is likely that
their properties were more profitable
than similarly situated properties
that did not restrict themselves to the
“charitable” purpose of housing low-
income individuals.

Perhaps emboldened by the
Court decisions granting exemptions
for adult homes and properties
for people with low incomes, the
Petitioner in Lake Forest Senior Living
Community v. The Assessor of the City
of Plattsburgh attempted to push the
tax exemption boundary line a little
farther.3? In Lake Forest, the property
in question was a 44-unit congregate
living facility used exclusively for
the allegedly charitable mission
of providing moderately priced
housing and support services to the
elderly. The city initially granted a
tax exemption to the property, but
revoked it several years later after
reviewing the use of the property.
All of the property’s tenants were
middle class and paid market rents,
none received SSI benefits, and the
property, while owned by a not-for-
profit, generated significant income.
Although Petitioner claimed they had
a “policy” of not evicting tenants if
they were unable to pay, the leases
contained no such provision and
there is nothing in the decision to
indicate that any of the tenants
were not paying rent. Petitioner
claimed that, despite earning a
profit, they were entitled to an
exemption because of the services
they provide to their elderly patients,
including emergency monitoring,
transportation and housekeeping.
However, the trial court and the
Appellate Division ruled against the
Petitioner and upheld the revocation
of the tax exemption, holding that
providing services to the elderly at
a market price is not a charitable
activity, so long as the tenants weren’t
poor.®

Petitioners were generally
successful in recent court decisions
involving exemptions for religious
use, including a case in which the
entity using the property was a for-
profit enterprise and the owning
religious corporation actually
profited from the use of the premises
for which an exemption was sought.
In Congregation Rabbinical College
of Tartikov, Inc. v. Town of Ramapo,
the property in question was solely
used for the operation of a summer
religious day camp.?* In this case,
the day camp was run by a for-profit
corporation that did not own the
property. In addition, the for-profit
corporation actually paid the owner
between $60,000 and $70,000 per year
for the right to use the property. Since
the owner of the property leased the
property at a profit, and the entity
leasing the property was a for-profit
enterprise, and the property at issue
was only used for this profit-making
activity, the trial court concluded that
the property was not entitled to a tax
exemption.®®

On appeal, however, the Second
Department overturned the trial
court’s decision, citing a long list
of cases for the proposition that an
owner deriving “some profit” from
the use of the property would not
defeat a tax exemption claim so long
as the primary use was for the tax-
exempt purpose of its owner.’® The
Appellate decision failed to note that
in each of the cited cases, the property
was either operated by the owning
corporation, or another not-for-profit,
or the area being leased to a for-profit
company and the revenue generated
was incidental to the exempt use of
the property (e.g., the contracting
of a college cafeteria to a food
service company).?” In Congregation
Rabbinical College, the sole use of
the property in question was for a
profit-making venture. Thus, under
the holding in this case, a property
that makes a profit, even though a
lease to a for-profit company, can
be exempt from real property taxes,
providing the property is used for an
exempt purpose of the owner. Such a
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holding runs contrary to the popular
understanding among assessment
officers that a lease of a property for
an amount in excess of the carrying,
maintenance, and depreciation
charges of the property will render
such property ineligible for a full
exemption from real property taxes,
which understanding was based on
the plain language of RPTL Section
420-a(2), which states in part: “such
real property shall be exempt from
taxation only so long as it or a
portion thereof, as the case may be,
is devoted to such exempt purposes
and so long as any moneys paid for
such use do not exceed the amount
of the carrying, maintenance and
depreciation charges of the property
or portion thereof, as the case may
be.”8

Contrast the decision in
Congregation Rabbinical College, in
which a property was being used for
exempt purposes, albeit at a profit
to the property owner, to the result
in Community Church of Syosset v.
Assessor and the Assessment Review
Com’n.* In Syosset, in order to cover
property costs, the church began
leasing out meeting rooms to various
community groups, including a not-
for-profit dedicated to enhancing the
lives of individuals with disabilities,
a teacher education group, the
local chamber of commerce, and
a competitive obedience club,
among others. While not entitled
to an exemption themselves, most
(if not all) of the entities renting
space appear to have been not-for-
profit community-based groups.

In addition, the Petitioner alleged
that all the revenue generated by
the lease was “greatly needed” by
the Petitioner and was used to fund
church services and to provide a
venue for organizations to improve
the community.** After learning

of the church’s rental of space to
non-exempt entities, the assessor
determined that a portion of the
property should be subject to an
assessment. The church challenged
the assessor’s determination but the
trial court sided with the assessor, as
did the Appellate Division on appeal.

Although the trial court’s decision
placed great emphasis on the fact that
the rentals were generating income
from the property, under Congregation
Rabbinical College, such considerations
should not affect the outcome.
Notably, the Appellate Division
decision made no mention of the
revenue generated in its decision.
Rather, what cost the church its full
exemption is that the property was
used for non-exempt purposes.*! In
other words, under New York law, an
owner of real property can generate
income by renting the entire property
to a profit-making entity so long as
its use of the property is arguably in
furtherance of the owner’s exempt
purpose, but an exempt property
owner cannot allow any portion of

its exempt property for non-exempt
purposes, even if the owner limits
such use to not-for-profit groups and
even if the owner doesn’t charge for
such non-exempt use.

Tax-Exempt Status of Partially
Used Properties

Based on the above cases, it
is clear that regardless of profit, a
property that is used exclusively
for exempt purposes will likely
be entitled to an exemption while
properties that are not exclusively
used for such purposes will not be
entitled to an exemption or limited
to a partial exemption. Yet to be
fully addressed by the Courts, but
drawing increasing scrutiny from
local assessors, is the exempt status
of property that is either: exclusively,
but rarely, used for exempt purposes,
or which is used exclusively for
exempt purposes but is larger
than is necessary for the owning
organization’s current needs. Such
properties represent the next likely
subject of tax-exempt litigation.

For cash-strapped not-for-profit
organizations, a long-vacant building
(thus available at a significant
discount), with room to grow, can be
an attractive place to conduct exempt
activities. However, as the buildings
weren’t custom built for their use,
and such properties often require

expensive renovations, it is not
uncommon for there to be significant
amounts of unused space. From some
assessors’ perspective, this unused
space cannot, by definition, be
considered used for exempt purposes
and thus should not be entitled to an
exemption. Property owners would
counter that use of any part of the
building for exclusively exempt
purposes (without any corresponding
non-exempt uses) means that the
entire building is used for exempt
purposes. Courts that have addressed
the question have reached differing
conclusions.

In Southwinds Retirement Home,
Inc. v. City of Middletown, the property
at issue was used by multiple entities
for multiple exempt purposes.*?
However, there was also a significant
amount of warehouse space that
was not actively used which the City
argued was not used for exempt
purposes and thus was not entitled to
an exemption.** The Southwinds court,
citing a line of cases that involved
the temporary non-use of portions of
various types of properties (including
an apartment building, cemetery,
and a school) that did not lose their
tax exemptions because they were
not being fully utilized, held that the
Petitioner’s property would not lose
its exemption because it was partially
unused. In so holding, the Court
stated: “If a portion of the property
actually be used for one or more of
the purposes of the incorporation,
and the remainder be temporarily
unoccupied, the building, as a whole
is used exclusively for carrying
out thereupon one or more such
purposes.”# The trial court’s decision
was upheld on appeal to the Second
Department.*®

A different result was reached
in Upstate Properties Development,
Inc. v. The City of Syracuse, where the
property at issue had been vacant
for several years and fallen into a
state of disrepair prior to Petitioner’s
purchase of it.* Upon purchasing
the property, the Petitioner spent
significant sums to rehabilitate part
of the building and put it to use for

NYSBA N.Y. Real Property Law Journal | Spring/Summer 2011 | Vol. 39 | No. 2

23



exempt purposes, and had good-faith
(but non-specific) plans to rehabilitate
more of the building in the future.
The City rejected the Petitioner’s
tax-exempt application, in part
because the entire building was not
utilized by Petitioner. The Petitioner
challenged the denial in an Article 7
proceeding, where it was conceded
by both parties that at least 25% of the
square footage of the building located
on the property was actively used by
the Petitioner. The City challenged
the use of the 25% as an exempt
purpose but did not allege that any
of the remaining property was used
for non-exempt uses, just that it
wasn’t used at all. The Court ruled
that the Petitioner was entitled to an
exemption for the 25% that was being
actively used by Petitioner because

it was being used in furtherance of

its exempt purposes. The remaining
75%, however, would be subject to
taxation because the Petitioner failed
to show tangible progress for making
further improvements, such as
permits, applications, or plans.*’

While it is easy to sympathize
with the City of Syracuse’s position
that a building with only 25% of
its square footage put to active
use should not be entitled to a full
tax exemption, the decision sets a
dangerous precedent. In addition to
ignoring the use of the non-building
part of the property (parking
lot, lawn, etc.), it stands for the
proposition that every potentially
tax-exempt property is only entitled
to a partial exemption if an assessor
or court determines that part of the
property isn’t being appropriately
utilized, and opens an endless source
of possible litigation as very few
properties are ever fully utilized. Just
a few possible sources of dispute
would include a church with empty
pews, an office with empty cubicles,
an adult home with empty beds, or
a school with empty classrooms. The
plain language of the RPTL Section
420-a only requires that the property
in question be used exclusively for
tax-exempt purposes, which the
Court in Upstate Properties found it

was. There was no finding that the
property was used for non-exempt
purposes. Once it is established that
a property is used solely for exempt
purposes, a further inquiry into
whether the space was underutilized
is a recipe for uncertainty.

A related issue, and perhaps
more pressing, is an examination into
the percentage of time that exempt
activities take place in an exempt
property. Most areas of the state have
seen closures of at least some places
of worship over the last decade, as a
broad spectrum of religious entities
try to keep up with congregations
that have migrated from city centers
to the suburbs, and often again
into newer, more modern suburbs
even further from the city center.

The result has been a necessary
prioritizing of assets, including
places of worship, often resulting in
at least some closures of churches,
mosques, synagogues and schools.
From a property tax perspective, the
question is whether these unused
buildings continue to be entitled to
their exemption from real property
taxes. Importantly, such buildings
are rarely completely unused.
Typically, the property is maintained
by the religious organization and is
still available for special services,
marriages, meetings of church-related
groups, and used for storage of
religious items.

Whether or not the revocation
of a real property tax exemption
is permissible is obviously a fact
specific question. However, where a
revocation of a previously granted
exemption is at issue, the burden
is on the government to prove the
property is subject to taxation.*8
Given this burden, and the fact that
the statute in question, RPTL Section
420-a, does not appear to require a
minimum amount of time that such a
property is used, provided it is used
exclusively for exempt purposes,
it would appear that the owners of
such properties have a legitimate
argument that the properties are
entitled to an exemption from real
property taxes, even if they are

seldom used. However, with the
ever shrinking number of properties
available for taxation, it is likely that
local governments will continue

to press this issue until there is a
definitive ruling.

Conclusion

Traditionally, local governments
have refused to grant exemptions
on properties where it was clear
that the property was generating
revenue that exceeded the carrying
costs of the property. Recent case law
makes clear that New York courts
are less concerned with whether a
property is making a profit for its
owner and more concerned with the
use of the property. Such a focus on
the use of the property is likely to
force local governments to further
examine the “use” of properties that
are partially vacant or are not put
into use on a daily basis. Owners of
such properties should take special
care to not utilize their properties for
non-exempt purposes. Meanwhile,
assessors must look only at the
use of a property, rather than the
alleged profit derived from its use,
in granting or denying tax-exempt
status. With the ever-shrinking
number of non-residential properties
on the tax rolls, there is sure to be
more litigation in this field, at least
until the courts or legislature further
clarify the meaning of “exclusive”
and whether the statute requires a
minimum percentage of space or time
be dedicated to exempt uses.
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Mortgage Underwriting After Dodd-Frank:
New Standards and Unfinished Business

By Vincent Di Lorenzo

Introduction

The Dodd-Frank Wall Street
Reform and Consumer Protection
Act! rejected the principles-based
approach to mortgage market
regulation that had characterized
the residential U.S. market since
1982, and substituted a more rules-
based regulatory regime. This
article explores the new statutory
requirements imposed on creditors,
their likely impact on the types of
“innovative” mortgage products that
led to large numbers of foreclosures,
and the open issues that Congress
relegated to agency determination.

A number of “innovative”
mortgage products were offered
by creditors in the last decade
which troubled Congress due to
the resultant losses suffered as a

consequence the inherent risks posed.

These included no documentation
and limited documentation loans,
adjustable rate mortgages with low
initial rates, payment option loans,
and loans with very high loan to
value ratios.? The Dodd-Frank Act
prohibits only no documentation
loans, but its requirements will
influence the future availability of
other “innovative” but, at times,
risky mortgage products. The extent
of future offerings of such loans and
their exact terms depends, however,
on additional regulatory action.

Scope of Coverage

The Dodd-Frank Act’s
requirements apply not only
to federally chartered banking
institutions? but also to state
chartered banking institutions and
state chartered mortgage companies.
This is because Title 14 of the Act
is an amendment to the Truth-
in-Lending Act which defines a
“creditor” as a person who regularly
extends credit which is payable in

more than four installments.* The
requirements in Title 14 only apply
to “residential mortgage loans.” This
is a new term found in the Dodd-
Frank Act that is defined differently
than the term “residential mortgage
transaction” which is found in the
Truth-in-Lending Act. “Residential
mortgage loan” means a consumer
credit transaction secured by a
mortgage or deed of trust on a
dwelling or residential real property
that includes a dwelling.® Thus, it
encompasses mortgages obtained

to purchase a dwelling as well as
refinancings and home equity loans.®

The Dodd-Frank Act’s new
mortgage underwriting requirements
are contained in section 1411 of the
Act. However, to ascertain the Act’s
influence on future underwriting
practices we must also examine the
standards imposed in section 1412 of
the Act, which must be met in order
for the mortgage to be characterized
as a “qualified mortgage.” In addition
we must examine the restrictions
on prepayment penalties found
in section 1414 of the Act. Finally,
we must examine the regulatory
requirements that will be imposed (a)
for “qualified residential mortgages”
under section 941 of the Act, and (b)
to clarify the “reasonable ability to
repay” requirement contained in Title
14 of the Act.

Minimum Underwriting
Requirements

Our starting point in the analysis
of the Dodd-Frank’s impact on future
availability of “innovative” mortgage
products is section 1411 of the Act. It
provides:

no creditor may make a
residential mortgage loan
unless the creditor makes a
reasonable and good faith
determination...that...the

consumer has a reasonable
ability to repay the loan...”

The term “reasonable ability to
repay” is not further defined in the
statute. However, the statute does
constrain the creditor’s basis for
making determinations. It provides
that a determination “shall include

I,

consideration of the consumer’s”:

credit history,
— current income,

— expected income the consumer
is reasonably assured of
receiving,

— current obligations,

— debt-to-income ratio or the
residual income after payment
of non-mortgage debt and
mortgage related obligations,

— employment status, and

— financial resources other than
the consumer’s equity in the
dwelling that secures repayment
of the loan.®

In addition, the creditor must verify
the income or assets it relies upon to
determine repayment ability.’

Section 1411 also clarifies how
the “ability to repay” standard is to
be applied to non-standard loans,
i.e., loans that are not fixed rate, self-
amortizing loans.!? For variable rate
mortgages that allow a consumer
to defer any repayment of principal
or interest, the creditor must use a
fully amortizing repayment schedule
to determine consumer’s ability
to repay. For interest only loans,
the creditor must use the payment
required to amortize the loan by
its final maturity to determine
consumer’s ability to repay. For
all calculations, the creditor must
assume: (a) the loan proceeds are
fully disbursed, (b) the loan is
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repaid in equal monthly amortizing
payments for principal and interest
over the entire term of the loan, and
(c) the interest rate over the entire
term is a fixed rate equal to the “fully
indexed rate” at the time of the loan
closing. The “fully indexed rate” is
the index rate at the time the loan

is made plus the margin that will
apply after the expiration of any
introductory rate. In addition, if

the creditor knows or has reason to
know that one or more residential
mortgage loan secured by the same
dwelling will be made to the same
consumer, then the “ability to repay”
determination must be based on the
combined payments for all loans.!!

What effect does section 1411
have on the availability of the
“innovative” mortgage products
that led to the current mortgage
crisis? No documentation loans,
in which creditors did not require
or verify information regarding
borrowers’ income or assets, are
explicitly prohibited for both
federally chartered and state
chartered creditors. The former
process of underwriting limited
documentation loans is prohibited
as well. Some lenders characterized
loans in which they documented
borrowers” employment, but not
their income or assets, as limited
documentation loans. This process
is prohibited, since the statute
requires “consideration” of all the
factors listed, as well as verification.
However, the statute does not
stipulate any required basis for a
determination regarding “ability
to repay.” Instead it provides
flexibility to creditors in making
determinations, since the list of
factors to be “considered” is long
and, in fact, non-exclusive. It
includes items such as credit history,
employment status, and expected
income. There is a risk that this non-
exclusive list of factors can again lead
to actual decisions that are based on
limited criteria, i.e., not primarily
based on the borrower’s income. This
might again lead to risky loans in the
search for short-term profits. This is

an ambiguity in the statute that must
be addressed by the regulators.

It would be wise for regulators
to clarify the “ability to repay”
requirement imposed by the
statute by differentiating between a
mandatory basis for determinations
and additional factors that can
influence a decision. For example,
it would be wise for regulators to
require that ability to repay must be
based on the income and/or assets
of the borrower, with the other
factors enumerated in the statute
providing additional evidence for the
creditors’ evaluations. This is the first
item of unfinished business in the
revamping of mortgage underwriting
requirements. The risk-retention rules
proposed by the federal regulators
in March of 2011, and the minimum
underwriting requirements proposed
by the Federal Reserve Board in April
of 2011, begin to address this issue
and are discussed below.

Turning to the other “innovative”
mortgage products offered during
the last decade, the statute certainly
allows adjustable rate mortgages
and payment option loans, even
loans with low initial interest
rates. The most risky underwriting
practices with respect to such loans
are avoided, however, because
underwriting cannot be based on
the low initial interest rate or on any
payment option other than a fully
amortizing repayment schedule.

The statute is silent on loan-to-
value ratios. The “ability to repay”
requirement in section 1411 is the
only requirement that may address
the risks posed by loans in which the
borrowers have little equity at risk.

This further highlights that the
Act’s “ability to repay” requirement is
the key to its potential impact. What
is missing from this requirement is
a quantitative standard and ceiling
with regard to “ability to repay,” i.e.,
a debt-to-income ratio. This is the
second item of unfinished business in
the statute that is further discussed in
the last section of this article.

Additional Standards for
“Qualified Mortgages”

Creditors’ decisions regarding
availability of certain mortgage
products and the terms of such
mortgages will not be determined
solely by section 1411 of the Dodd-
Frank Act. They will also be heavily
influenced by section 1412 of the
Act which creates a new category of
loan called “qualified mortgages.”
There are several reasons for this
heavy influence. First, a qualified
mortgage carries a presumption
of compliance with the minimum
underwriting requirements in section
1411 not only for the creditor but also
for assignees of the loan.'? Second,
“qualified residential mortgages” are
not subject to the five percent risk
retention requirements in the event
of securitization that are contained
in 941 of the Dodd-Frank Act.!

The federal regulators must define
“qualified residential mortgages”
that do not require risk retention,'*
but such definition cannot be broader
than the term “qualified mortgage”
contained in section 1412.1% Finally,
prepayment penalties can only be
imposed on mortgages that are
“qualified mortgages,” as discussed
below.

Section 1412 of the Dodd-Frank
Act stipulates the terms required
for a mortgage to be a “qualified
mortgage.” It also clarifies the
manner in which ability to repay
will be tested for adjustable rate
mortgages. Section 1412 provides
that “qualified mortgage” means
every “residential mortgage loan”
for which the income and financial
resources of the borrower are verified
and documented. However, section
1412 also stipulates that “qualified
mortgages” are those:

a) for which periodic payments
do not result in an increase in
principal;

b) the terms of which do not result
in a balloon payment;

¢) with a term that does not exceed
thirty years;
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d) in which the underwriting
process: (1) for a fixed rate loan
is based on a payment schedule
that fully amortizes the loan
over the loan term, and (2) for
adjustable rate loans is based
on the maximum rate permitted
during the first five years;

e) for which total points and
fees (as defined in the Truth
in Lending Act, 15 U.S.C. 1602
(aa) (4)) do not exceed three
percent, excluding, in some
circumstances, loan discount
points that will result in a bona
fide reduction in the interest rate;
and

f) that comply with any guidelines
or regulations established by the
Board regarding debt-to-income
ratio or alternative measures of
consumer’s ability to pay regular
expenses after payment of total
monthly debt.1

Returning to the question of
the effect of the Dodd-Frank Act on
future availability of “innovative”
mortgage products, section 1412
clarifies that ability to repay for
adjustable rate mortgages can
be based on the maximum rate
permitted during the first five years
of the loan. Section 1411 did not
contain such clarity, since it referred
to only the “fully indexed rate” as the
basis for such determination. Section
1412’s requirements will dissuade
creditors from offering adjustable rate
mortgages with low initial interest
rates that are in effect for short
period, e.g., six months or one year.
Underwriting determinations cannot
be based on a low initial interest rate,
unless the low rate is the rate in effect
during the first five years. Section
1412’s requirements also lead to the
conclusion that payment option loans
resulting in increases in principal or
balloon payments may not reappear.
This is not based, however, on any
statutory prohibition. It is based on
the possible influence exerted on
creditors’ decisions by the advantages
provided by offerings of “qualified

mortgages,” e.g., avoiding the risk
retention requirements of the statute.

Restrictions on Prepayment
Penalties

Section 1414 of the Dodd-Frank
Act is the final piece of the puzzle
providing a picture of various
influences on creditors” decisions
with respect to future “innovative”
mortgage products. Section 1414
prohibits prepayment penalties
for any mortgage that is not a
“qualified mortgage.”1” However, it
further defines the term “qualified
mortgages” solely for purpose of the
prepayment prohibition. Specifically,
it excludes (a) adjustable rate
mortgages, and (b) mortgages with
higher interest rates, namely with an
APR exceeding the average prime
offer rate by 1.5 or more percentage
points for first lien mortgages with
principal amounts within Fannie Mae
conforming loan limits, 2.5 percent or
more for jumbo loans, and 3.5 percent
or more for subordinate lien loans.'®
What effect this will have on the
widespread availability of adjustable
rate mortgages is a great area of
uncertainty.

In addition to such prohibition,
section 1414 also limits the amount of
any prepayment penalty that can be
imposed for “qualified mortgages.” It
provides that prepayment penalties
may not exceed 3 percent in year
one, 2 percent in year two, and 1
percent in year three. No prepayment
penalties are allowed after the first
three years of the loan.!® Finally,
section 1414 requires that a creditor
offering a consumer a mortgage loan
with a prepayment penalty must also
offer the consumer a mortgage loan
without a prepayment penalty.?’

These limits on prepayment
penalties address the concern of the
Congress that some borrowers found
it difficult to refinance loans due to
high prepayment penalties when they
faced difficulty in meeting revised
payment terms.

Unfinished Business—Proposed
Regulations

This article has identified several
items of unfinished regulatory
business on which action is necessary
to avoid repetition of offerings
of unsafe mortgage products
witnessed during the last decade.
The most important is the need
for regulatory limits on creditors’
discretion in defining “ability to
repay.” Section 1411 of the Dodd-
Frank Act does not clearly require
underwriting decisions to be
based on the borrower’s income,
and does not provide quantitative
limits on creditors’ discretion in
making such determinations such
as a maximum debt-to-income
ratio. The only requirement is that
the creditor “makes a reasonable
and good faith determination...”
of ability to repay.2! Unfortunately
this brings to mind the principles-
based standards that existed prior
to the Dodd-Frank Act that did not
constrain creditors” decisions. For
example, banking institutions were
prohibited from making “unsafe
and unsound” loans,?? and were
required to institute “prudent
underwriting standards” for their
real estate lending operations.?®
These principles-based standards did
not stop Countrywide, for example,
from underwriting a significant
number of no documentation and
limited documentation loans,
payment option adjustable rate
mortgages, and mortgages with very
high loan to value ratios.?* Nor did
they stop Washington Mutual from
underwriting a significant number of
“stated income” mortgage loans.?’

The Dodd-Frank Act authorizes
regulatory clarification of its “ability
to repay” requirements contained
in section 1411.2° This authority is
repeated in the standards imposed
for “qualified mortgages” in section
1412 of the Act, which specifically
mention the option of formulating
regulatory debt-to-income ratios.” It
is also contained in the authority to
impose requirements for “qualified
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residential mortgages” found in
section 941 of the Act. This may

be the most important piece of
unfinished business under the Dodd
-Frank Act with respect to mortgage
underwriting practices.

Quantitative measures of
borrowers’ ability to repay, as well
as additional standards aimed at
avoiding future risky underwriting
practices, were proposed in
March of 2011 by the federal
regulators pursuant to section 941
of the Dodd-Frank Act.?® These
proposed regulations prohibit
“qualified residential mortgages”
from containing certain features,
namely terms permitting negative
amortization, interest-only payments,
balloon payments, and significant
interest rate increases.?”’ The proposed
regulations also contain underwriting
requirements designed to ensure that
“qualified residential mortgages”
are of very high credit quality. These
underwriting standards include:
(a) a requirement of a first-lien
position®’; (b) a term not exceeding
30 years®!; (c) a maximum loan-
to-value ratio of 80 percent for
purchase mortgage transactions, 75
percent on rate and term refinance
loans, and 70 percent for “cash out”
refinancings®; (d) a debt-to-income
ratio of no more than 28 percent for
mortgage-related debt payments and
36 percent for total debt payments;
and (e) a requirement that total
points and fees not exceed three
percent of the total loan.3* These are
proposed requirements which may
be modified before being embraced
as regulatory requirements. Exempt
from these regulatory requirements
for “qualified residential mortgages”
are mortgage loans, or securitizations
based on such loans, that are insured
or guaranteed by the United States
or an agency of the United States.®
This exemption extends to FHA
insured mortgage loans. In addition,
securities issued by Fannie Mae and
Freddie Mac are exempt from the
risk retention requirements while
these entities are operating under

conservatorship or receivership of the
Federal Housing Finance Agency.3

These proposed regulations
do not prohibit mortgage loans
that do not comply with these
regulatory requirements. They only
require risk retention if the loans
are securitized. This risk retention
requirement, found in section 941
of Dodd-Frank, may serve as a
significant disincentive to origination
of loans that do not comply with the
enumerated regulatory requirements
in the long term. In the short term,
the exemption currently available for
securities issued by Fannie Mae or
Freddie Mac limits the impact of the
proposed requirements.

In addition, The Federal Reserve
Board proposed regulations in April
of 2011 that serve to clarify the
minimum underwriting requirements
contained in section 1411 of the
Dodd-Frank Act, as well as the
standards to be met for “qualified
mortgages” as that term is used in
section 1412 of the Act.*” The most
important of the proposed rules are
the rules clarifying the minimum
underwriting standards contained in
section 1411 of the Dodd-Frank Act,
since these are required standards
for residential mortgage loans. The
proposed rules state “a creditor must
consider...[t]he consumer’s current or
reasonably expected income or assets,
other than the value of the dwelling
that secures the loan...”?8 in making
a determination of the consumer’s
ability to repay the loan. This
addresses the first item of unfinished
business identified in this article.
However, the proposed regulations
regarding minimum underwriting
requirements, in contrast to the
proposed regulations regarding risk
retention, do not contain a maximum
debt-to-income ratio of any sort. This
was the second item of unfinished
business identified in this article.
Rather they merely state that “the
creditor must consider the ratio of
the consumer’s total monthly debt
obligations to total income...[and]
the consumer’s remaining income

after subtracting the consumer’s total
monthly debt obligations from the
total monthly income.”

The April 2011 proposed
regulations also address the
standards to be met for “qualified
mortgages.” Curiously these
standards do not include the mandate
that underwriting decisions must
be based on the consumer’s current
or reasonably expected income or
assets.? As discussed earlier in
this article, mortgage loans that are
deemed to be “qualified mortgages”
carry a presumption of compliance
with the minimum underwriting
requirements of section 1411 of the
Dodd-Frank Act. The proposed
regulations establish a safe harbor
for compliance with the minimum
underwriting requirements without a
mandate that the creditor’s decisions
must be based on the consumer’s
income or assets.*!

Conclusion

The Dodd-Frank Act sought
to avoid repetition of the risky
mortgage underwriting practices
witnessed during much of the last
decade. Its statutory mandates
regarding underwriting practices fall
short of accomplishing this purpose.
However, regulatory clarification
of the requirements imposed by the
Act may accomplish the statutory
purpose. The effective date of Title
14 of the Act is the day after its
enactment.*? The Federal Reserve
Board is granted regulatory authority
under Title 14 until the transfer of
authority over consumer financial
protection functions to the Consumer
Financial Protection Bureau. This
“designated transfer date” has
been established as July 21, 2011.%
Proposed regulatory clarifications
were issued in March and April of
2011. We must await final action
on these regulations, in part by
the Consumer Financial Protection
Bureau after the designated transfer
date, to determine if the statute will
accomplish its purpose.

NYSBA N.Y. Real Property Law Journal | Spring/Summer 2011 | Vol. 39 | No. 2

29



Endnotes 21

Id. at § 1411 (a) (2).

transaction may not exceed: (a) two
percent in any twelve month period,

1. Dodd-Frank Wall Street Reform and 22. 12 US.C. §§ 371 (a) (real estate lending by and (b) six percent r the life of th
Consumer Protection Act, Pus. L. No. national banks), 1463 (a) (safe and sound h s tpe ce p over the lite ot the
111-203, 124 Stat.1376 (2010) (hereinafter operations of savings associations), and mortgage transaction.

Dodd-Frank Act). 1828 (0) (safety and soundness in real 30. Id.at70-71.
2. S.Rep.No. 111-176, at 11-14 and 41 estate lending by all insured depository 3. .
. institutions).
(2010) (Senate report accompanying S. ) ) 32, Id. at 78-79.
3217, discussing loans made without 23. Regulations reiterated the safety and )
verification of income and in the form of soundness requirement and added 33. Id. at. 83 (ca.lculatlons are based on the
risky option-adjustable-rate mortgages). a requirement that lending policies maximum interest rate chargeable
e . must establish “prudent underwriting during the first five years and a payment

3. The term banking institutions as used in standards, including loan-to-value schedule that fully amortizes the
‘ths]? rtldg te}rll C(f)tm passes both commercial limits that are clear and measurable.” mortgage loan over its full term, which

aniks and thrits. 12 C.ER. § 365.2 (b) (FDIC). See also 12 cannot exceed 30 years).

4. 15U.S.C.A.§1602 (f) (2010). C.ER. §§ 560.101 (b) (Office of Thrift 34, Id. at85.

Dodd-Frank Act, supra note 1, § 1401 Supervision) and 34.61 (b) (Office of 5. Seeid. at 108,
(amending 15 US.C. § 1602). the Comptroller of the Currency). ‘
™ J In 2003-2004 the Comptroller of the 36. Seeid. at 51-53.

e term “consumer” credit transaction Currency, however, moved to a more
is defined in the Truth-in-Lending Act rules-based regulation that prohibited 37.  FEDERAL RESERVE SYSTEM,

i - , REGULATION Z; TRUTH IN

as credit extended to a natural person loans based predominately on the bank’s LENDING (April 2011), http:/ /www.
and the money, property or services realization of the foreclosure value of the federal P , ttp: )
which are the subject of the transaction borrower’s collateral, without regard to ederalreserve.gov/newsevents/press/
are primarily for personal, family, or the borrower’s ability to repay the loan bereg/20110419a htm.
household purposes. 15 U.S.C.A. § 1602 according to its terms. See 12 C.F.R. § 34.3 38.  Id. at 373 (emphasis added—proposed
(h) (2010). (b). regulation 12 C.ER. 226.43 (c) (2)).

6.  The requirements imposed in section 1411 24.  See, e.g., Ruth Simon & James R. 39. Id.at 377 (proposed regulation 12 C.ER.
of the Dodd-Frank Act do not, however, Haggerty, Countrywide’s New Scare— 226.43 (c) (7).
gljglr}l’ dt Oerf::izeorfnxtjjgi;ﬁ:ﬁ;ﬁiﬂzxy ’Opt.ion ARM, Delinquencies Bleed into 40.  Seeid. at 381 (proposed regulation 12

§ & . : gﬁﬁtzufl;(l;g;n; Zé/li)rtgages, WALL ST. J., C.ER. 226.43 (e)).

7. Dodd-Frank Act, supra note 1, § 1411 (a) o o . 41.  Seeid. The requirements imposed that
2). 25.  Federal Deposit Insurance Corporation, recognize a safe harbor for “qualified
Id. Office of Inspector Genel'ral, Evaluation of mortgages” refer only to the repayment

0. I Federal Oversight of Washington Mutual, ability requirement in proposed

) Report NO' EVAL-10-002, at 9-10, http:// regulation 12 C.F.R. 226.43 (c) (1) (general

10.  Seeid. www.fdicorg.gov/reports10/10-002EV. requirement of an ability to repay)

11.  Seeid. pdf. and not the specific basis for making

12. Seeid. at§1412 26. Dodd-Frank Act, supra note 1, § 1411 that determination found in proposed

’ ' ’ (a) (2) (in accordance with regulations regulation 12 C.ER. 226.43 (c) (2) .

13.  Id. at§941 (b), (c) and (e). prescribed by the Board, no creditor 42 Title 14 of the Act contains no separate

14.  Seeid. at § 941 (b) (2) and (e) (4). The may.make a residential loan unless the provision establishing an effective date.
federal banking agencies, Securities and cr.edltor Inak.es a reasonable and good Section 4 of the Dodd-Frank Act contains
Exchange Commission, Secretary of faith determlr}a‘tlon the consumer has a a general effective date for the Act’s
Housing and Urban Development, and reasonable ability to repay the loan). requirements of one day after the statute
Director of the Federal Housing Finance 27.  Id. at§ 1412 (The term “qualified is enacted, unless otherwise provided in
Agency will jointly define the term mortgage” means any residential one of the Act’s provisions. See Dodd-
“qualified residential mortgage.” mortgage loan that complies with any Frank Act, supranote 1, § 4.

The risk retention regulations must guidelines or regulations established 43. Bureau of Consumer Financial Protection,
be issued within 270 days of the date by the Board relating to ra.tlos of total Designated Transfer Date, 75 Fed. Reg.
of enactment of the Dodd-Frank Act, monthly debt to monthly income or 57252 (Sept. 20, 2010).
and become effective one year after the alternative measures of ability to pay).
regulations are issued. Id. § 941 (2). 28.  See Dodd-Frank Act, supra note 1, § . . .
941 which requires regulations to be Vincent Di Lorenzo is professor

15. Id. at§941 (c) 4) (O). : N N .

prescribed not later than 270 days after of law at St. John’s University, and

16. Id.at§ 1412 enactment. author of New York Condominium

17, Id. at§1414. 29. Department of Treasury et. al, Credit Risk and Cooperative Law (West).

18. Id. Retention, at 75-76, www.federalreserve.

gov/newsevents/press/bcreg/bcreg . . .

LR 20110329al.pdf. The annual rate of Copynght ©2011 by Vincent Di

20.  Seeid. interest after the closing of the mortgage Lorenzo

30 NYSBA N.Y. Real Property Law Journal | Spring/Summer 2011 | Vol. 39 | No. 2



Real Property Law Section

The Need for Clarification of Opinion 817

l. Introduction

The Real Property Law Section
(the “RPLS”) of the New York
State Bar Association (“NYSBA”)
appreciates the invitation by the
Committee on Professional Ethics
(the “Ethics Committee”) to provide
input on Opinion 817. The RPLS is
one of the largest sections of NYSBA
with approximately 4900 members.
The vast majority of those members
practice in small or solo firms, many
of which are engaged in residential
real estate transactions. Consequently,
the issues discussed in Opinion 817
are of enormous importance to the
RPLS as well as thousands of other
practicing attorneys across New York
State.

The RPLS strongly believes in
the importance of having attorneys
representing all parties in residential
real estate transactions. Competent
and capable representation of Sellers,
Buyers and Mortgage Lenders
are important safeguards in the
transaction that is often described
as “the largest financial transaction”
that most people ever encounter in
their lives. Unfortunately, many non-
lawyers have continually attempted
to erode and eviscerate the role of
attorneys in residential real estate
transactions. From real estate brokers
who draft contracts, to mortgage
brokers who “advise” buyers on
financing, to non-lawyer “settlement
companies” who tout that a lawyer is
not necessary to conduct a closing, to
non-lawyer title agencies who have
attempted to legislate attorneys out
of their proper role as the party that
should opine on the state of the title,
the residential real estate practice of
law is under siege on many different
fronts. For this reason, it is important
that the Ethics Committee, when
issuing Opinions such as Opinion
817, be mindful of overly broad or
vague statements that further hamper
the ability of the honest, decent and

ethical practitioner to effectively
represent his or her clients in the
largest financial transaction of their
lives.

Il. Defining the Issue

Perhaps it is helpful to first
address that which is clearly
prohibited. There is no doubt
that any manipulation of a sales
price where the true sales price is
knowingly hidden from a Lender,
with the knowledge or participation
of an attorney to the transaction, is
clearly unethical (and undoubtedly
illegal). Similarly, the manipulation
of a sales price where the true sales
price is knowingly hidden from the
public record, with the knowledge
or participation of an attorney to the
transaction, is likewise unethical.
However, these are typically not the
scenarios that the residential real
estate practitioner is faced with in the
current real estate market. The typical
scenario is that which is recited in the
Ethics Committee’s informal response
dated December 15, 2009 to Inquiry
No. 43-09. That factual scenario was
stated to be as follows:

Seller’s attorney is presented
with a binder! calling for a contract
for the sale of a single-family home
for $300,000, with a mortgage
contingency clause for $285,000,
representing 95% financing. Before
the contract is prepared, the buyer’s
loan officer (i.e., lender) contacts
the seller’s attorney asking that the
contract be prepared containing the
following language: (1) the selling
price should be increased by $18,000,
to $318,000, to reflect a seller’s
concession of 6%; (2) a sum certain
seller’s concession of $18,000 will
be applied to buyer’s closing costs
or otherwise; and (3) the mortgage
contingency clause should be
increased to mortgage of $302,100
(representing 95% financing).

The seller’s attorney and the
buyer’s attorney defer to the loan
officer, an individual licensed by the
New York State Banking Department
who has been engaged by the buyer
to procure the mortgage loan. The
loan officer asks the seller’s attorney
to put in writing that the above
formula fully meets underwriting
guidelines and was initiated by
the loan officer. The sales contract
also expressly states that the sales
price has been increased by a sum
equivalent to the seller’s concession,
clearly indicating that the price the
seller agreed to receive was $300,000.
A similar disclosure is set forth in the
HUD-1 Settlement Statement, on the
Real Property Transfer Tax Return
and on the Real Property Transfer
Report in connection with the sale of
the real property.

lll. The Impetus Behind Seller’s
Concessions

First, it should be noted that
as of June 2008 approximately
84% of all residential mortgages
were either owned or guaranteed
by one of the major Government
Sponsored Entities (GSEs), such
as Fannie Mae and Freddie Mac.?
Moreover, in the recent years since
the onset of the “mortgage crisis” not
much has changed. The New York
Times reported on February 9, 2011,
“Roughly 90 percent of the money
invested in mortgages currently flows
through Fannie, Freddie and the
Federal Housing Administration....”
The GSEs as well as the FHA and
VA all have underwriting manuals
that specifically define and allow
(and therefore encourage) the use of
Seller’s Concessions.* Thus, it is the
secondary market that has created
the incentive to use the Seller’s
Concession as a means to increase
the amount that a Purchaser can
finance when obtaining a mortgage
on his or her home. If the secondary
market did not allow and encourage
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the use of Seller’s Concessions, there
would simply be no need or utility
for them in any residential real estate
transaction.

Secondly, it is probably fair to
say that the notion of using a Seller’s
Concession almost never comes
about as a result of the suggestion
or advice of the Buyer’s or Seller’s
Attorney. Likewise, it is almost never
the result of the suggestion of the
Seller or Buyer. Indeed, the Sellers,
in particular, frequently do not
understand the device or the reason
for its use.> Almost universally, it is
the Real Estate Broker, a Mortgage
Broker, or a Loan Officer that has
suggested that the price be “grossed
up” with a Seller’s Concession in
a corresponding amount. Finally,
it would probably also be fair to
say that residential real estate
attorneys would be thrilled if
Seller’s Concessions did not exist.
They simply unduly complicate the
transaction. However, the reality is
that residential real estate attorneys
do have to deal with Seller’s
Concessions every day. A clarification
of Opinion 817, which clearly
delineates a safe harbor in which
residential real estate attorneys can
operate, would be a great service to
the bar and the public.

IV. Specific Problems with
Opinion 817

A. Opinion 817 Incorrectly
Suggests That Fully Disclosed
Seller’s Concessions Are
Inherently Fraudulent or
Misleading to the Secondary
Mortgage Market and the
General Public

First, the inquirer in Opinion

817 colors the inquiry by stating

that the inquirer has been advised

by the lender that this type of

Seller’s Concession is “apparently

authorized” but that the “Seller’s

counsel is unaware” whether the
lender’s guidelines or those of

FNMA or FHLMC discuss a price

gross-up. The inquirer goes on to

state that he or she is “concerned”

that reporting the gross-up on the
mortgage application and the HUD-1
“may violate federal law” including
sections of the U.S. Code which
criminalize loan fraud.® Thus, the
inquiry is replete with innuendo that
even a fully disclosed gross-up and
seller’s concession is fraudulent both
upon the Lender and the secondary
mortgage market. However, given
the fact that the vast majority of
residential mortgage loans are owned
or guaranteed by the secondary
mortgage market and the further fact
that the secondary mortgage market
participants explicitly recognize

and encourage seller’s concessions,
the suggestion that the practice is
inherently fraudulent is simply not
realistic.

In this regard, we should keep
in mind that the elements of fraud
not only require a misstatement of
a material fact, they also require
that there must be reliance on the
misstatement and that the reliance
must be reasonable.”

In view of the foregoing, how can
a Seller’s Concession which is fully
disclosed in the contract and set forth
in the HUD-1 (which is prepared by
the Lender’s Attorney)® be a fraud
on the original lender or any loan
purchaser? First, there has been no
misstatement to the original Lender.
The Seller’s Concession was set forth
in the Contract and the Lender’s
closing statement (the HUD-1). If
the original Lender sells the loan
on the Secondary Market and fails
to disclose the seller’s concession,
then it is the LENDER that is
making a misrepresentation and
not the attorneys to the transaction.
Moreover, to the extent that the
purchaser or “ultimate investor” of
the loan fails to review the HUD-1
closing statement for the loan and
somehow “relied” upon the stated
sales price and loan amount from
some other source or document,
that loan purchaser would be hard
pressed to demonstrate that its
reliance was reasonable. In short,
the theory that a fully disclosed

Seller’s Concession is somehow a
“fraud on the secondary market”
fails on a number of levels and is
therefore entirely fallacious. The
secondary market authorizes sellers’
concessions, is the most sophisticated
player in the residential mortgage
business and can adequately protect
itself with a minimum of effort by
reviewing the HUD-1s on the loans
it is purchasing. If a loan purchaser
wishes to rely on representations
and warranties of a loan seller, that
is its own business decision. A loan
purchaser’s choice to engage in little
or no due diligence, coupled with

a failure of a loan seller to disclose
the existence of a seller’s concession,
cannot in any way be the fault of

the attorneys involved in the real
estate transaction when the seller’s
concession was properly disclosed in
the contract and the HUD-1.

B. Opinion 817’s Significant
Discussion of the North
Carolina and New Jersey
Opinions Further Reinforces
the Incorrect Conclusion
That Fully Disclosed Seller’s
Concessions Are Inherently
Fraudulent

Opinion 817 engages in
significant analysis and discussion
of North Carolina Formal Ethics
Opinion 12 (2001) and New
Jersey Ethics Opinion 710 and its
clarification. The North Carolina
Opinion is completely inapposite
because it addressed a situation in
which a builder who was selling a
number of lots wanted his lawyer to
obtain and affix deed stamps on the
sale of the first lot based upon a price
higher than what was actually paid.
The Seller’s motivation in doing so
was to enhance sales of future lots
by making the public record appear
as though the sales price for the first
lot was higher than the actual price.
Clearly the North Carolina Opinion is
dealing with an undisclosed seller’s
concession and is therefore of little or
no value in analyzing the ethics of a
fully disclosed concession.
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With respect to New Jersey Ethics
Opinion 710, the facts presented
were similar to the facts presented
in Opinion 817. Critically, however,
in Opinion 710, it is explicitly
stated that “the inquirer states that
the amendments are calculated to
increase the size of the purchaser’s
mortgage loan and ‘is a fraudulent
practice perpetrated on the ultimate
investor.”” (emphasis added). Given
the underlying (incorrect) assumption
that this is per se a fraudulent
practice, it is hardly a surprise that
the New Jersey Ethics Committee
concluded that the practice violated
the ethical rules prohibiting an
attorney from engaging in conduct
involving dishonesty, fraud, deceit or
misrepresentation. The New Jersey
Opinion was a foregone conclusion
based upon the recitation of the
inquirer. Therefore, it is of little value
in analyzing the ethical propriety of
a fully disclosed Seller’s Concession
that is not fraudulent.

C. The Holding of Opinion 817
Fails to Give Clear Guidance to
the Practitioner

Opinion 817 states the following;:

Thus we hold that a
lawyer may not ethically
participate in such a
“gross-up” of the actual
purchase price and
concomitant seller’s
concession unless there

is neither deception nor
misrepresentation at work
in the transaction and its
predictable consequences.
At a minimum this means
the gross-up (and not
merely the grossed-up
purchase price) must

be disclosed in the
transaction documents.
We are persuaded that
merely reporting “a
seller’s concession” may
imply either that the seller
has agreed to reduce

the purchase price he

or she would otherwise
have obtained or that

the reported sales price

is the actual price of the
property less certain costs
the seller has agreed to
pay. If neither of these is
the case, then reporting
concession, without more,
is misleading under DR
1-102.

The above holding is problematic
for a number of reasons. First, it
implies that simply reporting the
gross-up and the concession is not
enough. Why? If you give me $100
and I give you $10 back, we all
know that you gave me $90. If an
attorney reports the sales price as
$318,000 with an $18,000 seller’s
concession, we all know the price is
$300,000. To require the Seller’s and
Buyer’s attorney to try to ascertain
the motives behind the concession
is simply unrealistic and puts the
attorneys in an impossible situation.
Indeed, it is entirely possible that
the Seller’s motive and the Buyer’s
motive for the concession might be
entirely different. Reporting the true
facts and all of the true facts should
be sufficient.

Second, the use of the phrase
“transaction documents” throughout
the Opinion is ambiguous. What
are the transaction documents?

Do attorneys now need to recite

the price and the concession in the
Deed,’ the Note, the Mortgage or the
multitude of other documents signed
at a residential real estate closing?
Many of the “transaction documents”
customarily make no mention of the
purchase price. The use of this phrase
fails to give appropriate guidance as
to the proper actions that an attorney
should take.

D. The Ethics Committee’s
December 15, 2009 Informal
Response to Inquiry No. 43-09,
While Helpful, Still Does Not
Provide Clear Guidance and Is
Not a Formal Opinion

The Ethics Committee’s informal
response to Inquiry No. 43-09 is
helpful to the extent that it seems to

clarify that disclosure of the Seller’s
Concession in the “transaction
documents” applies only to those
documents where the sales price

is stated. While this clarification is
welcome, it is of little value to the
real estate practitioner because it is
contained in an informal response
limited solely to the facts set forth
in the inquiry and has “no effect as
precedent insofar as any other state of
facts is concerned.”

However, RPLS disagrees with
the Ethics Committee’s conclusion
that there must be disclosure of the
fact that the reason for the seller’s
concession is the gross-up of the
sales price. Again, if the grossed up
price and the concession are clearly
set forth, there is no fraud. The fact
that the parties (with or without
the knowledge of their attorneys)
may have been motivated by the
very underwriting guides that the
secondary market promulgates
should not make a difference. Indeed,
it should come as no surprise to the
secondary market that the consumers
will adapt their behavior to comply
with the underwriting guidelines. If
the consumers are operating within
the parameters of the guidelines, then
the secondary market is not being
misled.

V. Recommendations

The RPLS recommends that
an amended and restated version
of Opinion 817 be promulgated.
The amended and restated version
should provide a clear roadmap for
the practitioner to be in compliance
with his or her ethical obligations.
The practicing attorney should be
able to use the Opinion as a guide to
a safe harbor for ethical practice. In
so doing, the Opinion should, at a
minimum, cover the following:

1. Any suggestion that a fully
disclosed gross-up and seller’s
concession is inherently
fraudulent and misleading to the
Lender or Loan purchasers on
the secondary market should be
rejected.
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2. Disclosure of the grossed up
sales price and the Seller’s
concession on the Contract of
Sale, the HUD-1, the RP-5217
(or RP-5217NYC as applicable)
should be sufficient to provide
the attorney with a safe harbor.
If there is disclosure on the
contract and the HUD-1, there
is no misleading or fraud to
the Lender or the secondary
market. If there is disclosure on
the RP-5217, the public record
will be likewise be free of any
misleading information.

3. The reason for the gross-up and
the concession should make
no difference in the attorney’s
obligation. So long as it is
properly disclosed, there should
be no further obligation as to the
motivations of the parties.

4. Even if there is a post-contract
request to amend the contract
(or to create a new contract)
containing a gross-up and a
concession, the attorney has
acted properly as long as the
transaction is properly disclosed
in the amended contract, the
HUD-1 and the RP-5217.

Endnotes

1. Itshould be noted that this factual
scenario is typical of the “downstate”
practice where the Seller’s attorney
prepares the contract after receiving a
“binder” from the real estate Broker. In
the “upstate” practice, the real estate
broker typically prepares the contract,
which is then provided to the attorneys
for approval.

2. See, Federal Housing Finance Agency,
About FHFA 2008, http:/ /www.fhfa.gov/
Default.aspx?Page=4.

3. See, Plans Near for Freddie And Fannie,
New York Times, 2/9/11.

4. See the attached excerpt from the Fannie
Mae Selling Guide discussing Interested
Party Contributions (IPC’s). As is clear
from that excerpt, the types of “Seller’s
Concession” addressed in Opinion
817 is just one example of an IPC. The
other GSEs have similar published
underwriting requirements for Seller’s
Concessions or IPCs. See, e.g., FHLMC
Single Family Seller/Servicer Guide,
Section 25.3; VA Lender’s Handbook
Chapter 8, Section 5.6.

5. The conversation between the Seller
and the Attorney frequently goes
something like this: CLIENT: “I thought
I was selling my house for $300,000.00,
why does the contract say the price is
$318,000.00?” ATTORNEY: “Well, you
are giving the Buyer an $18,000.00 credit
at closing, so the net amount to you is
$300,000.00.” CLIENT: “Why would we
do it this way?” ATTORNEY: “This is the

way the financing has been structured by

the Buyer, it will enable him to borrower
more money to finance some of his

Request for Articles

If you have written an article and would like to
have it considered for publication in the N.Y. Real
Property Law Journal, please send it to one of the
Co-Editors listed on page 42 of this Journal.

Articles should be submitted in electronic document
format (pdfs are NOT acceptable) and include
biographical information.

closing costs.” CLIENT: “I really don’t
get it but if you are sure that I am getting
$300,000 for selling my house, it's OK
with me because that is what I agreed to
with the Buyer. Where do I sign?”

See, Opinion 817, ] 2 and 3.

See, e.g., East End Cement & Stone,

Inc. v. Carnevale, 73 AD3d 974 (2nd

Dept 2010) (“with respect to alleged
misrepresentations, ‘if the facts
represented are not peculiarly within

the party’s knowledge, and the other
party has the means available to him

of knowing, by the exercise of ordinary
intelligence, the truth or the real quality
of the subject of the representation, he
must make use of those means, or he
will not be heard to complain that he
was induced to enter into the transaction
by misrepresentations.”” East End at 975
(citations omitted) (emphasis added); see
also, Danaan Realty Corp. v. Harris, 5 NY2d
317, 322 (1959)).

Significantly, many residential lenders
now require the HUD-1 to be faxed to
them from the closing table for their
review before authorizing their own
attorney to disburse the mortgage
proceeds.

It should be noted that the consideration
is usually NOT recited in the Deed (other
than certain specific types of Deeds, such
as Executor’s or Referee’s Deeds).

Respectfully Submitted,

New York State Bar Association
Real Property Law Section
Anne Reynolds Copps, Chair

www.nysba.org/RealPropertyJournal
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BERGMAN ON MORTGAGE FORECLOSURES:
New Foreclosure Notice Statutes Mean Business

By Bruce J. Bergman

Foreclosing
lenders really
do have to dot
every “i” or
possibly face
dismissal of

their actions.

Because
the New York
legislature
believes that
borrowers neither recognize nor
understand the consequences of
defaulting on a mortgage, a number
of statutes have been passed over
the last few years imposing special
and extensive notice requirements
upon foreclosing lenders. One is
the extraordinary 90-day notice
requirement for subprime mortgages
but this is an obligation of the lender
or servicer. Sundry others are solely
the province of lender’s counsel.

In analyzing the various statutes,
the concern of lender’s counsel was
always that a court might dismiss a
foreclosure if there was any degree
of non-compliance. That fear has
been realized in a recent case [WMC
Mortgage Corp. v. Thompson,

_ Misc.3d__, 877 N.Y.S. 2d 855 (Sup.
Ct., Kings Co. 2009)]. This was at

the trial court level and we suggest
that an appeal is unlikely; it is faster
and less expensive to just begin the
action anew. So this is likely to set an
unwelcome standard.

What the case said, and why it is
an unsettling precedent for holders of
defaulted mortgages, follows.

Among these many new
mandates is one to provide notice
to the mortgagor in a residential

case advising of help available for
homeowners. The text is somewhat
extensive, must be presented

in certain size typefaces, must
accompany the summons and must
be on a different colored paper
[RPAPL § 1303 (1)]. Counsel needs to
assure that this is done.

In the new case, the notice was
not appended. When this non-
compliance was revealed upon
application for the order of reference,
lender’s counsel asked that the
summons be amended from the
inception. In order words, “we will
send the notice now, consider it
sent at the beginning of the case.”
No, ruled the court, this is a defect
which can only be corrected by
proper service of the notice with
the summons and complaint—case
dismissed.

What was ignored by the court,
if argued by lenders counsel, was
extensive case law holding that
without demonstrated prejudice,
neglect to comply with statute
or procedure can be considered
ministerial and not fatal. Was
prejudice demonstrated here, that
is, was the borrower actually denied
anything? Then too, there are
specific statutes allowing courts to
permit correction of errors. Was this
mentioned by counsel? Did the court
consider it? [For a full discussion
of case law and statute on these
points see 1 Bergman On New York
Mortgage Foreclosures § 2.06A,
LexisNexis Matthew Bender (rev.
2009).]

Our point is that there was
authority for the court to refrain from

dismissing the foreclosure for failure
to include the notice at the beginning.
But it chose not to.

Yet there is more: This particular
notice is solely for the borrower.
Assuming failure to append the
notice to the summons meant the
action was invalid against the
borrower, it does not affect the
validity of service upon all the other
defendants. Thus, the action itself
could have survived via unassaulted
valid service on the other defendants
with need to serve only the borrower
anew.

The final upshot of all of this
which will likely be with us for
some time: The “new” statutes are
probably viewed strictly. This may
not be surprising, although we would
disagree with the conclusion. It does,
however, underscore the obvious.
Lenders’ counsel must meticulously
comply with all the mandates (and
defaulting borrowers will benefit
when counsel stumbles). Rescue from
the courts in this arena is unlikely.

Mr. Bergman is the author of
the three-volume treatise, Bergman
on New York Mortgage Foreclosures,
LexisNexis Matthew Bender (rev.
2009) and is a member of Berkman,
Henoch, Peterson & Peddy, P.C.,
Garden City, New York. He is
also a member of the USFN and
the American College of Real
Estate lawyers and a Fellow of the
American College of Mortgage
Attorneys.

Copyright 2011, Bruce ]. Bergman
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STUDENT CASE COMMENT:

Mortgage Foreclosure:
Wells Fargo Bank, N.A.

By Allison Hoyt

Wells Fargo Bank, N.A. (“Wells
Fargo”), acting as trustee for
Option One Mortgage Corporation,
originator of Vincent and Debbie
Marchione’s (“the defendants”)
mortgage and holder of a note
signed by Vincent Marchione,
filed a summons and complaint
on November 30, 2007 to foreclose
on the defendants’ mortgage. The
defendants were served on December
7,2007. Defendants moved to dismiss
Wells Fargo’s complaint for lack
of standing. The Supreme Court,
Westchester County, granted the
defendants’ motion and the Appellate
Division, Second Department,
affirmed on October 20, 2009.

Absent from Wells Fargo’s
complaint was any documentation
of an assignment of the defendants’
mortgage from Option One Mortgage
Corporation to Wells Fargo.
Documentation of the purported
assignment was first submitted
to the Supreme Court in Wells
Fargo’s papers on January 18, 2008,
in opposition to the defendants’
pre-answer motion to dismiss the
complaint for lack of verification.
The assignment was dated December
4,2007 and contained a provision
stating that it had become effective on
October 28, 2007.

“Commencement” and “Standing” in

v. Marchione

Defendants, in reply, again
moved to dismiss Wells Fargo’s
complaint, this time for lack of
standing. The Supreme Court granted
the defendants’ motion and the
Second Department affirmed stating
that “Wells Fargo lacked standing
to bring this foreclosure action
because it was not the assignee of the
mortgage on November 30, 2007, the
day the action was commenced.”?

In so holding, the Court clarified an
issue of procedure—whether the
filing or the service of the summons
and complaint commenced the
action—and rejected Wells Fargo’s
argument that it had an interest in the
defendants’ mortgage as of October
28,2007.

First, in holding that the filing of
the summons and complaint signified
commencement of the action, the
Court relied on a holding from the
Third Department, LaSalle Bank,

N.A. v. Ahearn,? and stated that the
assignment of a mortgage “must have
occurred prior to the commencement
of the action, which is the date

of filing (see CPLR 304), to confer
standing to sue upon the assignee.”
Second, again relying on LaSalle Bank,
N.A. v. Ahearn, the Court explained
that the execution date of the
assignment is “generally controlling
and a written assignment claiming

3

Real Property Law Section

an earlier effective date is deficient
unless it is accompanied by proof
that the physical delivery of the note
and mortgage was, in fact, previously
effectuated.”

Because there was no evidence
that physical delivery of the note and
mortgage was previously effectuated,
the execution date of the assignment
controlled, not the retroactive
effective date cited therein. Therefore,
since Wells Fargo commenced the
action, i.e., filed the summons and
complaint, before the assignment was
executed, Wells Fargo did not have
standing to sue.

Endnotes

1. Wells Fargo Bank, N.A. v. Marchione, 69
A.D.3d 204, 207, 887 N.Y.S.2d 615, 617
(App. Div. 2d Dep’t 2009).

2. 59 A.D.3d 911, 912, 875 N.Y.S.2d 595, 597
(App. Div. 3rd Dep’t 2009).

3. Wells Fargo Bank, N.A. v. Marchione, 69
A.D.3d at 207, 887 N.Y.S.2d at 617.

4. Id. (quoting LaSalle Bank, N.A. v. Ahearn,
59 A.D. at 912).

Allison Hoyt is a third-year
student at St. John’s University
School of Law. She is also the
outgoing Associate Managing Editor
of the New York Real Property Law
Journal.

Visit on the Web at www.nysba.org/RealProp
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STUDENT CASE COMMENT:

Imposition of Severe Sanctions
Without Authorization from

a Statute or Rule Is Improper:
IndyMac Bank, FS.B. v. Diana

L. Yano-Horoski, et al.
By Milana Khlebina

This case involves the issue of whether the Supreme
Court erred in imposing sanctions on plaintiff, IndyMac
Bank. On January 12, 2009 in the Supreme Court of Suffolk
County IndyMac Bank issued a judgment of foreclosure
and sale against defendant Yano-Horoski for defaulting
on her mortgage. Following the judgment, the court
scheduled settlement conferences in which both parties
participated. The court, sua sponte, ordered a hearing
to determine whether IndyMac Bank acted in bad faith
during settlement negotiations. At the conclusion of the
hearing, the court held that the plaintiff acted in bad
faith, vacated the judgment of foreclosure and sale, and
cancelled the note and mortgage in its entirety. IndyMac
Bank E.S.B. v. Yano-Horoski, No. 2005-17926, (N.Y. Sup. Ct.
Suffolk County Nov. 19, 2009). The plaintiff appealed.

On appeal, the Appellate Division, Second Department
reversed the decision of the Supreme Court and reinstated
the note, mortgage, and the judgment of foreclosure and
sale. This court held that the Supreme Court erred in
imposing sanctions on the plaintiff. IndyMac Bank F.S.B. v.
Yano-Horoski, No. 2009-11392, (App. Div. 2d Dep’t 2010).

The court ruled that in order to warrant severe
sanctions, such as cancelling the mortgage and note,
authorization for such sanctions must stem from a statute
or a rule. A plaintiff must be given a fair warning that
such sanctions are under consideration. Imposing severe
sanctions on the plaintiff for acting in bad faith during
settlement negotiations in the instant case was erroneous
because no statute or rule warrants such sanctions. The
plaintiff was not given a fair warning of the possibility of
being sanctioned. Finally, there was no acceptable basis
for relieving the homeowner of her contractual obligations
to the plaintiff. A court’s equitable powers will not be
sufficient to relieve a homeowner of her contractual
obligations.

Milana Khlebina is a second-year student at
St. John’s University School of Law. She is also the
incoming Student Articles & Notes Editor of the N.Y.
Real Property Law Journal.

AU Sio0L

LL.M. In

Real Estate

Advanced, practical training
In real estate law taught by

leaders of the bar.

Concentrations in:

¢ Transactional Practice

¢ Public Policy and Regulation
¢ Real Estate Development

Now accepting applications for
full-time and part-time study.

To learn more visitus-at
www.nyls.edu/RealEstateLLM

The Graduate Real Estate Program
T.:212:431.2391
E RealkstatelLM@nyls:edu

(paid advertisement)

NYSBA N.Y. Real Property Law Journal | Spring/Summer 2011 | Vol. 39 | No. 2

37



From the NYSBA Book Store

#

AUTHOR

Christina Kallas, Esq.
Attorney at Law
FAL ESTATE New York, NY

¥MNSMTJC'”5’

COMMERCIAL Commercial real estate is a vast field, encompassing

PrOPERTY N the selling, financing and leasing of numerous types of
- ad properties, and involving a plethora of professionals
including attorneys, real estate and mortgage brokers,
accountants, tax lawyers, title insurance representatives
and lenders.

Real Estate Transactions—Commercial Property provides an
overview of the major issues an attorney needs to address

PRODUCT INFO AND PRICES

2010-2011 /358 pp., softbound in representing a commercial real estate client and suggests
PN: 40370 some practical approaches to solving problems that may
NYSBA Members $72 arise in the context of commercial real estate transactions.
Non-members $30 Complete with practical guides and forms, this is an

extremely useful resource.
$5.95 shipping and handling within the continental
U.S. The cost for shipping and handling outside the

continental U.S. will be based on destination and The 2010-2011 release is current through the 2010 New
added to your order. Prices do not include applicable . . .
sales tax. York State legislative session.

**Discount good until July 27, 2011.

* The titles included in the New York PRACTICE MONOGRAPH SERIES are also available as segments of the New York Lawyer’s Deskbook and Formbook, a seven-volume set that
covers 27 areas of practice. The list price for all seven volumes of the Deskbook and Formbook is $710.

Get the Information Edge —

NEW YORK STATE BAR ASSOCIATION IIIII

1.800.582.2452  www.nysba.org/pubs
Mention Code: PUB1104

NYSBA

38

NYSBA N.Y. Real Property Law Journal | Spring/Summer 2011 | Vol. 39 | No. 2



Section Committees & Chairs

The Real Property Law Section encourages members to participate in its programs and to volunteer to serve on the Commit-
tees listed below. Please contact the Section Officers or Committee Chairs for further information about the Committees.

Attorney Opinion Letters
Gregory P. Pressman
Schulte Roth & Zabel LLP
919 Third Avenue

New York, NY 10022-4728
gregory.pressman@srz.com

Charles W. Russell

Harris Beach PLLC

99 Garnsey Road
Pittsford, NY 14534
crussell@harrisbeach.com

Awards

John G. Hall

The Law Firm of Hall & Hall, LLP
57 Beach Street, 2nd Floor

Staten Island, NY 10304
hallj@hallandhalllaw.com

Commercial Leasing

David ]. Zinberg

Ingram Yuzek Gainen Carroll &
Bertolotti LLP

250 Park Avenue

New York, NY 10177
dzinberg@ingramllp.com

Elizabeth A. Holden
Hodgson Russ LLP

The Guaranty Building

140 Pearl Street Suite 100
Buffalo, NY 14202-4040
eholden@hodgsonruss.com

Bradley A. Kaufman

Pryor Cashman LLP

7 Times Square

New York, NY 10036
BKaufman@pryorcashman.com

Condemnation, Certiorari and Real
Estate Taxation

Karla M. Corpus

Hiscock & Barclay LLP

One Park Place

300 South State Street

Syracuse, NY 13202-2078
kcorpus@hblaw.com

Laureen Harris

Cronin Cronin & Harris PC
200 Old Country Rd, Suite 570
Mineola, NY 11501-4292

Condominiums & Cooperatives

Ira S. Goldenberg

Goldenberg & Selker, LLP

399 Knollwood Road, Suite 112

White Plains, NY 10603
igoldenberg@goldenbergselkerlaw.com

Dennis H. Greenstein
Seyfarth Shaw

620 Eighth Avenue

New York, NY 10018
dgreenstein@seyfarth.com

Continuing Legal Education
Joseph M. Walsh

Walsh & Walsh, LLP

42 Long Alley

Saratoga Springs, NY 12866-2116
joewalsh@spalaw?2.com

Lawrence J. Wolk

Holland & Knight LLP

31 West 52nd Street, 11th Floor
New York, NY 10019-6111
Lawrence.Wolk@hklaw.com

Green Real Estate

Nicholas M. Ward-Willis

Keane & Beane, PC

445 Hamilton Avenue, Suite 1500
White Plains, NY 10601
nward-willis@kblaw.com

Sujata Yalamanchili
Hodgson Russ LLP

The Guaranty Building

140 Pearl Street, Suite 100
Buffalo, NY 14202-4040
syalaman@hodgsonruss.com

Land Use and Environmental Law
Linda U. Margolin

Bracken Margolin Besunder LLP
1050 Old Nichols Road, Suite 200
Islandia, NY 11749
Imargolin@bmblawllp.com

Matthew F. Fuller

FitzGerald Morris Baker Firth, PC
16 Pearl Street

PO Box 2017

Glens Falls, NY 12801
mff@fmbf-law.com

Landlord and Tenant Proceedings
Edward J. Filemyr IV

11 Park Place, Suite 1212

New York, NY 10007
filemyr@verizon.net

Peter A. Kolodny
Kolodny PC

338-A Greenwich Street
New York, NY 10013
kolodnylaw@earthlink.net

Legislation

Karl B. Holtzschue

Law Office of Karl B. Holtzschue
122 East 82nd Street

New York, NY 10028
kbholt@gmail.com

Samuel O. Tilton

Woods Oviatt Gilman LLP
700 Crossroads Building

2 State Street

Rochester, NY 14614-1308
stilton@woodsoviatt.com

Law School Internship
Stacy L. Wallach

Pace Law School

Land Use Law Center
78 North Broadway
White Plains, NY 10603
slw1234@hughes.net

David L. Berkey

Gallet Dreyer & Berkey LLP
845 Third Avenue, 8th Floor
New York, NY 10022-6601
dlb@gdblaw.com

Low Income and Affordable Housing
Laura Ann Monte

Hodgson Russ LLP

The Guaranty Building

140 Pearl Street, Suite 100

Buffalo, NY 14202-4040
Imonte@hodgsonruss.com

Richard C. Singer

Hirschen Singer & Epstein LLP
902 Broadway, 13th Floor

New York, NY 10010
rsinger90@aol.com

Membership

Harry G. Meyer

Hodgson Russ LLP

The Guaranty Building
140 Pearl Street

Buffalo, NY 14202
hmeyer@hodgsonruss.com

David L. Berkey

Gallet Dreyer & Berkey LLP
845 Third Avenue, 8th Floor
New York, NY 10022-6601
dlb@gdblaw.com

Not-for-Profit Entities and Concerns
Mindy H. Stern

Schoeman Updike & Kaufman LLP
60 East 42nd Street, 39th Floor

New York, NY 10165-0001
mstern@schoeman.com

Leon T. Sawyko

Harris Beach PLLC

99 Garnsey Road
Pittsford, NY 14534
Isawyko@harrisbeach.com

NYSBA N.Y. Real Property Law Journal | Spring/Summer 2011 | Vol. 39 | No. 2

39



Professionalism

Alfred C. Tartaglia

720 Milton Road

Rye, NY 10580
atartagl@courts.state.ny.us

Patricia E. Watkins

Bartlett, Pontiff, Stewart & Rhodes PC
One Washington Street

PO Box 2168

Glens Falls, NY 12801-2168
pew@bpsrlaw.com

Public Interest

Lewis G. Creekmore

Legal Services of the Hudson Valley
90 Maple Avenue

White Plains, NY 10601
lcreekmore@Ishv.org

Rebecca Case Grammatico
Empire Justice Center

One West Main Street, Suite 200
Rochester, NY 14614
rcase@empirejustice.org

Publications
Marvin N. Bagwell

Old Republic National Title Insurance Co.

192 Lexington Avenue, Suite 804
New York, NY 10016
mnbagwell@oldrepublictitle.com

William P. Johnson

Nesper, Ferber & DiGiacomo, LLP
501 John James Audubon Pkwy
One Towne Centre, Suite 300
Ambherst, NY 14228
wjohnson@nfdlaw.com

Vincent Di Lorenzo

St. John’s University School of Law
8000 Utopia Parkway

Belson Hall, Room 4-46

Jamaica, NY 11439
dilorenv@stjohns.edu

William A. Colavito
One Robin Hood Road
Bedford Hills, NY 10507
wecolavito@yahoo.com

Real Estate Construction
Kenneth M. Block

Tannenbaum Helpern Syracuse &
Hirschtritt, LLP

900 3rd Avenue

New York, NY 10022-4728
block@thsh.com

David Pieterse

Bond, Schoeneck & King, PLLC
350 Linden Oaks, Suite 310
Rochester, NY 14625-2825
dpieterse@bsk.com

Brian G. Lustbader

Mazur Carp Rubin & Schulman P.C.
1250 Broadway, 38th Floor

New York, NY 10001-3706
blustbader@mazurcarp.com

Real Estate Financing
Frank C. Sarratori
Pioneer Savings Bank

21 Second Street

Troy, NY 12180
sarratorif@pioneersb.com

Richard S. Fries

Bingham McCutchen LLP
399 Park Avenue, 26th Floor
New York, NY 10022
richard.fries@bingham.com

Real Estate Workouts and Bankruptcy
Robert M. Zinman

St. John’s University School of Law
8000 Utopia Parkway

Queens, NY 11439
robertzinman@yahoo.com

Garry M. Graber

Hodgson Russ LLP

The Guaranty Building

140 Pearl Street, Suite 100
Buffalo, NY 14202-4040
ggraber@hodgsonruss.com

Gino Tonetti

Greenberg Traurig, LLP
200 Park Avenue

New York, NY 10166
Tonettig@gtlaw.com

Title and Transfer

Gerard G. Antetomaso

Gerard G. Antetomaso, PC

1674 Empire Boulevard, Suite 200
Webster, NY 14580
jerry@ggalaw.com

Thomas J. Hall

The Law Firm of Hall & Hall, LLP
57 Beach Street

Staten Island, NY 10304-2729
hallt@hallandhalllaw.com

Joseph D. DeSalvo

First American Title Insurance Company
of New York

633 Third Avenue, 17th Floor

New York, NY 10017
jdesalvo@firstam.com

Unlawful Practice of Law

George J. Haggerty

George Haggerty & Assoc., PC

500 North Broadway, No. 128, Suite 580
Jericho, NY 11753

george@gjhlaw.com

Robert W. Hoffman
Hoffman & Naviasky, PLLC
1802 Eastern Parkway
Schenectady, NY 12309-6101
bob@hoffnavlaw.com

Task Force on Alternative Legislation
for Low Income, Worker & Affordable
Housing

Laura Ann Monte

Hodgson Russ LLP

The Guaranty Building

140 Pearl Street, Suite 100

Buffalo, NY 14202-4040
Imonte@hodgsonruss.com

Task Force on Fraudulent Practices
Elizabeth A. Wade

Law Offices of Elizabeth A. Wade
1365 Washington Avenue, Suite 100
Albany, NY 12206
eawtitle@hotmail.com

Peter J. Battaglia

Chicago Title Insurance Company
424 Main Street, Suite 200

Buffalo, NY 14202
battagliap@ctt.com

Task Force on Hydrofracking/Wind Power
John E. Jones

Hinman Howard & Kattell, LLP
700 Security Mutual

80 Exchange Street
Binghamton, NY 13901-3400
jonesje@hhk.com

Elizabeth A. Holden
Hodgson Russ LLP

The Guaranty Building

140 Pearl Street, Suite 100
Buffalo, NY 14202-4040
eholden@hodgsonruss.com

Task Force on Increasing Participation of
Section Members in Committee Meetings
Ira S. Goldenberg

Goldenberg & Selker, LLP

399 Knollwood Road, Suite 112

White Plains, NY 10603
igoldenberg@goldenbergselkerlaw.com

Task Force on NYSI D TI Regs
Karl B. Holtzschue

Law Office of Karl B. Holtzschue
122 East 82nd Street

New York, NY 10028
kbholt@gmail.com

Task Force on Public Option Title
Insurance

Joshua Stein

Joshua Stein PLLC

59 East 54th Street, Suite 22

New York, NY 10022
joshua@joshuastein.com

Task Force on Taxation of Recorded
Documents

Peter V. Coffey

Englert, Coffey, McHugh &
Fantauzzi, LLP

224 State Street

P.O. Box 1092

Schenectady, NY 12305
pcoffey@ecmlaw.com

40

NYSBA N.Y. Real Property Law Journal | Spring/Summer 2011 | Vol. 39 | No. 2



From the NYSBA Book Store

Real Estate Transact
~Residential Property

e e Real Estate Transactions—Residential Property is a practical,
step-by-step guide for attorneys representing residential real
TEANSACTOS estate purchasers or sellers. This invaluable monograph covers
ResDENTA sales of resale homes, newly constructed homes, condominium
_pgoPER“ units and cooperative apartments.

ReaL ESTATE

= Numerous practice guides and a comprehensive collection of
forms, including examples of forms used in daily practice, make
this publication an excellent reference for new and experienced
attorneys alike.

AUTHORS

Kenneth M. Schwartz, Esq. This edition, prepared by Kenneth Schwartz, expands on the

Eaer\?vrs(oflfhl\\/leartZ’ PC. previous one with coverage of new case law and recent statutory
: ' developments, and also includes a new section on recording

Claire Samuelson Meadow, Esq. ,

Attorney at Law of documents under Westchester County’s property records

Larchmont, NY electronic portal system.

PRODUCT INFO AND PRICES The 2010-2011 release is current through the 2010 New York

2010-2011 /600 pp.,
softbound / PN: 421400

NYSBA Members $72 **Discount good until July 27, 2011.

Non-members $80

$5.95 shipping and handling within the continental

U.S. The cost for shipping and handling outside the * L . .
continental U.S. will be based on destination and The titles included in the NEw York PRACTICE MONOGRAPH SERIES are also available as segments of the New York

added to your order. Prices do not include applicable Lawyer's Deskbook and Formbook, a seven-volume set that covers 27 areas of practice. The list price for all seven
sales tax. volumes of the Deskbook and Formbook is $710.

State legislative session.

Get the Information Edge P

NEW YORK STATE BAR ASSOCIATION IIIII
1.800.582.2452  www.nysba.org/pubs NYSBA

Mention Code: PUB1105

NYSBA N.Y. Real Property Law Journal | Spring/Summer 2011 | Vol. 39 | No. 2 41



Section Officers

Chair

Heather C. M. Rogers
Davidson Fink LLP

28 East Main Street, Suite 1700
Rochester, NY 14614
hrogers@davidsonfink.com

First Vice-Chair

Steven M. Alden
Debevoise & Plimpton LLP
919 Third Avenue

New York, NY 10022
smalden@debevoise.com

Second Vice-Chair

Benjamin Weinstock

Ruskin Moscou Faltischek, P.C.
1425 RXR Plaza

East Tower, 15th Floor
Uniondale, NY 11556-1425

Secretary

David L. Berkey

Gallet Dreyer & Berkey LLP
845 Third Avenue, 8th Floor
New York, NY 10022-6601
dlb@gdblaw.com

Budget Officer

S.H. Spencer Compton

First American Title Insurance Company of New York
633 Third Avenue

New York, NY 10017

SHCompton@firstam.com

N.Y. Real Property Law Journal

Submission Guidelines

The Journal welcomes the submission of articles of
timely interest to members of the Section in addition to
comments and suggestions for future issues. Articles
should be submitted to any one of the Co-Editors whose
names and addresses appear on this page.

For ease of publication, articles should be submitted
via e-mail to any one of the Co-Editors, or if e-mail is not
available, on a disk or CD, preferably in Microsoft Word or
WordPerfect (pdfs are NOT acceptable). Accepted articles
fall generally in the range of 7-18 typewritten, double-
spaced pages. Please use endnotes in lieu of footnotes. The
Co-Editors request that all submissions for consideration to
be published in this Journal use gender-neutral terms where
appropriate or, alternatively, the masculine and feminine
forms may both be used. Please contact the Co-Editors re-
garding further requirements for the submission of articles.

Unless stated to the contrary, all published articles
represent the viewpoint of the author and should not be
regarded as representing the views of the Co-Editors, Board
of Editors or the Section or substantive approval of the con-
tents therein.

This Journal is published for members of the Real Property Law Section of the New York State Bar Association.
We reserve the right to reject any advertisement. The New York State Bar Association is not responsible for typographical

or other errors in advertisements.

Copyright 2011 by the New York State Bar Association.
ISSN 1530-3918 (print) ISSN 1933-8465 (online)

N.Y. Real Property Law Journal
Co-Editors

William A. Colavito
One Robin Hood Road
Bedford Hills, NY 10507
wcolavito@yahoo.com

William P. Johnson

Nesper Ferber & DiGiacomo, LLP
501 John James Audubon Parkway
One Towne Centre, Suite 300
Amherst, NY 14228
wjohnson@nfdlaw.com

Marvin N. Bagwell

Old Republic National Title Insurance Co.
192 Lexington Avenue, Suite 804

New York, NY 10016
mnbagwell@oldrepublictitle.com

Prof. Vincent Di Lorenzo

St. John's University School of Law
8000 Utopia Parkway

Belson Hall, Room 4-46

Jamaica, NY 11439
dilorenv@stjohns.edu

St. John's University School of Law
2010-2011 Student Editorial Board
Editor-in-Chief

Lisa Viscount

Executive Managing Editor
Brianne Mitchell

Associate Managing Editor
Allison Hoyt

Executive Articles and Notes Editors
Nicholas Stadtmueller
Michael Ward

Student Notes and Publication Editor
Owen Gu

Senior Staff Members
Stephen Chou
Nneka Martin
Kirsten Wood

Staff Members
Matthew Ellias
Constantine Kalogiannis
Milana Khlebina

Ashley Morris
Alexander Nicas
Aggeliki Pantelios
Jessica Termini

Yuliya Viola

Faculty Advisor
Prof. Vincent Di Lorenzo

Cite as: N.Y. Real Prop. L.J.

42 NYSBA N.Y. Real Property Law Journal | Spring/Summer 2011 | Vol. 39 | No. 2



Your key to professional success...
A wealth of practical resources at www.nysba.org

e Downloadable Forms
organized into common
practice areas

e Free legal research from
Loislaw.com

e Comprehensive practice
management tools

e Forums/listserves for
Sections and Committees

e Ethics Opinions
from 1964 - present

e NYSBA Reports - the
substantive work of the
Association

¢ Legislative information with
timely news feeds

e Online career services for job
seekers and employers

* Learn more about the
Lawyers Assistance Program
at www.nysba.org/lap

The practical tools you need.
The resources you demand.
Available right now.

Our members deserve
nothing less.

For more information on these and many other resources go to www.nysba.org

The N.Y. Real Property Law
Journal is also available online

My NYSBA | Login | Join | Renew | Wieb Survey | FAQ | Online Store | Search

NEW YORK STATE BAR ASSOCIATION

Home Home - WY Real Prop
My NYEEA N.Y. Real Property Law Section Journal
Elogs

CLE

Events

- enfitled, “Bergm
For Aftorneys . programs and

For the Communsty
Forums | Listserves
Member ship

Practice Management

Inside the Current Issue Past Issues
(Winiter 2011) (Section Members Only)

ich publicabion below

Go to www.nysba.org/RealPropertyJournal
to access:

e Past Issues (1998-present) of the N.Y. Real
Property Law Journal*

e N.Y. Real Property Law Journal Searchable Index
(1998-present)

e Searchable articles from the N.Y. Real Property
Law Journal that include links to cites and
statutes. This service is provided by Loislaw and
is an exclusive Section member benefit*

*You must be a Real Property Law Section member and logged in
to access. Need password assistance? Visit our Web site at
www.nysba.org/pwhelp. For questions or log-in help, call

(518) 463-3200.

2

Z
K
0
o
»



PRST STD

<. NEW YORK STATE BAR ASSOCIATION
“ I REAL PROPERTY LAW SECTION us. II;’SISDTAGE
ALBANY, N.Y.

NYSBA One Elk Street, Albany, New York 12207-1002

PERMIT NO. 155

ADDRESS SERVICE REQUESTED

NEW YORK STATE BAR ASSOCIATION

Save the Dates

REAL PROPERTY LAW SECTION

SUMMER MEETING

July 21-24, 2011

Holiday Valley Resort
Ellicottville, NY




