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Message from Section Chair

Time flies
fast when one
is having fun.
I can’t be-
lieve that it is
almost a year

since I became
Chair of the
Real Property
Section! It has
been a distinct
honor and pleasure for me to lead
the Section over these past twelve
months.

For those of old enough to
remember, there was a hit song by
the Carpenters in the 1970s entitled
“We’ve Only Just Begun.” To tell
the truth, that’s how I feel about the
tasks that I have tried to accomplish
as Chair of the Section this past year.
However, the time has come to pass
the baton to the new and enlightened
leadership of our Section.

To begin with, I want to express
my heartfelt appreciation to the other
officers of the Section. Anne Copps
has been the best First Vice-Chair that
anyone could hope to work with. I
have appreciated her advice and in-
sight on numerous issues. Her efforts
in organizing phenomenal MCLE
programs at our summer meeting
in Ogunquit, Maine and at the An-
nual Meeting in New York City were
just great. Ed Baer as Second Vice-
Chair has been of major assistance
to me and to the other officers of the
Section. I can always depend upon
Ed for sage and honest advice on
any matter of Section business. Our
newest officer, Heather Rogers, has
served most commendably as Sec-
tion Secretary and I valued Heather’s
assistance, especially in matters
related to the new mortgage foreclo-
sure legislation enacted by the State.
I also wanted to single out Spencer
Compton, the Section Budget Officer.
Spencer has kept a careful eye on Sec-
tion finances and is always available
to answer questions about Section

income and expenses. Truly, I had a
great team working with me.

According to the Chinese calen-
dar, we recently celebrated “The Year
of the Tiger.” When looking back over
the activities of our Section during
this past year, I would call this “The
Year of the Task Force.” During my
tenure, we created several new all
important task forces in order to ad-
dress issues of importance to Section
members.

We created a Task Force on Power
of Attorney Legislation under the
Chairmanship of Ben Weinstock. Ben
was able to use his powers of persua-
sion on the entire “Big Bar” in getting
them to adopt our Section’s position
on further needed amendments to the
State’s Power of Attorney Law. Karl
Holtzschue has guided our Section as
head of our Task Force on the Draft
Insurance Department Regulations
and Legislation. The proposals of the
State Insurance Department would
have a major impact on those attor-
neys in our Section who act as both
counsel and as title agents. One of
our newest task forces, the Task Force
on Government-Run Title Insurance,
is headed by Joshua Stein. This task
force is addressing some very sig-
nificant proposed legislation which
would put the State of New York into
the title insurance business and go
head-to-head in competition with title
insurance companies, abstract compa-
nies, and title agents. Our newest task
force relates to a proposal to require
electronic recording of land records
in County Clerk’s Offices throughout
the State of New York. Such mandato-
ry electronic recording would have a
major impact within the State of New
York. Mel Mitzner graciously agreed
to head this task force.

As you are no doubt aware, the
nuts and bolts of our Section’s work
is done in our committees. We have
approximately 20 standing commit-
tees which are involved in all aspects

of real property law. Although I hesi-
tate to single out certain committees,
I believe that several deserve special
recognition. Our Committee on Con-
dominiums and Coops, co-chaired by
Ira Goldenberg and Dennis Green-
stein, has done a great job in present-
ing worthwhile MCLE programs
throughout the year. Our Publications
Committee, co-chaired by Marvin
Bagwell, Bill Colavito, Vince Di
Lorenzo and William Johnson, has
done an outstanding job in provid-
ing Section members with an award
winning Journal containing numerous
articles of interest to members of our
Section. Our Legislation Committee,
headed by Karl Holtzschue and Kath-
leen Lynch, has done a masterful job
in keeping our Section up to date on
legislative developments in Albany
and supervising the preparation of
memos which we submit to both the
Big Bar and to the State Legislature.

Our Continuing Legal Education
Committee, headed by Joe Walsh
and Larry Wolk, has planned and
organized most worthwhile MCLE
programs for Section members. Our
Commercial Leasing Committee,
headed by Brad Kaufman and David
Zinberg, has also been quite active
in holding quarterly meetings and in
organizing most worthwhile MCLE
programs. One of our newest com-
mittees is the Real Estate Construc-
tion Committee, headed by Susanna
Fodor, Dave Pieterse and Bob Rubin.
This Committee organized its initial
MCLE program this Spring. Our
newest committee is the Commit-
tee on Green Real Estate, headed
by Nicholas Ward-Willis and Sujata
Yalamanchili. Nick organized a most
unusual MCLE program last August,
involving green building construc-
tion, held at Citifield, the home of the
New York Mets. Nick is now working
closely with representatives of the
Municipal Law and Environmental
Law Sections in regard to creating a
Joint Task Force to deal with issues
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involving green construction within
municipalities throughout the State of
New York.

I also wanted to single out the ef-
forts of our Membership Committee,
headed by David Burkey and Laura
Monte. Both David and Laura either
organized or participated in a num-
ber of membership events that were
planned by our Section or by the Big
Bar. As a result of the efforts of David
and Laura, our Section’s member-
ship is at an all-time record high. By
mentioning the above committees,
this by no means detracts from the
work of our other committees and
their excellent chairs. Kudos to all our
Committee chairs for their hard work
and dedication!

I also wanted to single out Gerry
Goldstein for his efforts in putting
together a Section calendar each
month. Some would regard this
as a thankless task, but Gerry has
done this for a number of years with
intelligence and enthusiasm. I also

wanted to thank Mindy Stern for

her efforts in getting the Lorraine
Power Tharp Scholarship Fund off
the ground. This scholarship is a
lasting monument in memory of our
beloved and respected former Chair.
I also wanted to thank a number of
District Representatives for organiz-
ing worthwhile activities within their
respective districts in order to attract
new Section members. Whether it
was a luncheon at Saratoga Racetrack
or a Great Gatsby cocktail party in
midtown Manhattan, all these events
helped raise the profile and member-
ship of our Section.

As you know, the past twelve
months have not been great times for
attorneys practicing real estate law.
However, even during this unfortu-
nate economic climate, I was most
pleased to see that members of our
Section continued to participate in
Section activities by attending MCLE
programs sponsored by either the
entire Section or by our various com-

mittees. I was also most pleased at
the great turnout which we had at the
summer meeting in Ogunquit, Maine
and at the Annual Meeting in New
York City. I am sure that under the
new leadership of the Section, we will
move on to greater accomplishments
in 2010-2011, which will take place in
a much improved real estate climate.

So once again, thanks to all the
officers and members of the Execu-
tive Committee for their support and
assistance during these past twelve
months and a special thanks to all
Section members who participate
in Section activities. Although the
biggest is not always the best, I can
truly say that in the case of the Real
Property Law Section, we are both
the biggest Section of the State Bar
and the best!

I will now close my final Chair’s
message in the immortal words of
Porky Pig, “That'’s all, folks.”

Joel H. Sachs

NEW YORK STATE BAR ASSOCIATION
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Assistance

Newly Updated!
GojtowWw\winysba¥ergljobs

for the Career and Employment Resources page which
includes links to information for Lawyers in Transition
and the Law Practice Management program.

Tracey Salmon-Smith, NYSBA member since 1991 Illll
Timothy A. Hayden, NYSBA member since 2006
NYSBA

NYSBA N.Y. Real Property Law Journal | Spring 2010 | Vol. 38 | No. 2



Chapter 507, Laws of 2009: Enforcing Real Estate
Mortgages and Cooperative Unit Security Interests

By Michael J. Berey

Chapter 507 of the Laws of 2009,
enacted December 15, 2009, adds
requirements for lenders enforc-
ing mortgages against residential
real property and security interests
on cooperative units (“cooperative
interests”) in New York State. This
article summarizes changes made by
Chapter 507.

Notices

Chapter 507 mandates new
notices and requires that the issuance
of two of those notices be reported
electronically to New York State’s
Superintendent of Banks.

A. Real Property Actions and
Proceedings Law (“RPAPL”) § 1303
(“Foreclosures; required notices”) has
been amended by Section 1 of Chap-
ter 507, effective January 14, 2010, the
thirtieth date after the date on which
the Chapter was enacted, for notices
required on or after such date.!

The “Help for Homeowners in
Foreclosure” notice under RPAPL §
1303 was first required by Chapter 308
of the Laws of 2006, as amended by
Chapter 154 of the Laws of 2007, to be
delivered to the mortgagor with the
summons and complaint in a mort-
gage foreclosure for owner-occupied
property improved by a one-to-four
family dwelling. Chapter 472 of the
Laws of 2008 amended the text of the
notice.

Chapter 507 does not change
the requirement for service on the
mortgagor or the form of that notice.
However, an additional notice, in
Exhibit A, must be provided to “any
tenant of a dwelling unit,”® in accor-
dance with the requirements of new
subdivision four of Section 1303.* This
is not limited to property improved
by a one-to-four-family dwelling.

In a building with fewer than five
dwelling units, the notice is to be de-

livered to each tenant within ten days
of the service of the summons and
complaint, by certified mail, return re-
ceipt requested and by first class mail
to the tenant’s address if the identity
of the tenant is known to the Plaintiff;
by first-class mail delivered to “occu-
pant” for each tenant whose identity
is not known to the Plaintiff.° For a
building with five or more dwelling
units, a legible copy of the notice is

to be posted on the outside of each
entrance and exit of the building.®

Section 1303 notices are required
to be on a separate page in bold, four-
teen-point type printed on colored
paper that is a color other than that of
the paper on which the summons and
complaint are printed, captioned, in
bold twenty-point type, in the notice
to the mortgagor, “Help for Hom-
eowners in Foreclosure,” and, in the
notice to tenants, “Notice to Tenants
of Buildings in Foreclosure.””

B. RPAPL § 1304 (“Required
prior notices”) has been amended by
Section 1-a of Chapter 507, effective
January 14, 2010, the thirtieth date
after the date on which the Chapter
was enacted, for notices required on
or after such date. This amendment
is deemed repealed five years after its
effective date.’

RPAPL § 1304 (“Required prior
notices”), added by Chapter 472 of
the Laws of 2008 effective September
1, 2008, has required the lender or
mortgage loan servicer, when the loan
is a “high-cost home loan” (as defined
in Banking Law § 6-1), a “subprime
home loan” or a “non-traditional
home loan” (as defined in Section
1304), to provide a “You Could Lose
Your Home” notice to the borrower at
least ninety days before commencing
a legal action, such as a foreclosure.
The text of the required notice, to be
in at least fourteen-point type, is in
Exhibit B.

The notice is to be given when
the lender, assignee, or mortgage loan
servicer commences a “legal action”
against the borrower and the loan is a
“home loan,” as defined in amended
Section 1304.1° The notice is no longer
limited to the foreclosure of a “high-
cost home loan,” a “subprime home
loan,” and a “non-traditional home
loan.” The definition of a “home
loan,” as amended, is a loan, includ-
ing an open-end credit plan, other
than a reverse mortgage transaction,
as to which:

(i) The borrower is a natural
person;

(ii) The debt is incurred by the bor-
rower primarily for personal,
family, or household purposes;

(iii) The loan is secured by a mort-
gage on real estate improved
by a one-to-four-family dwell-
ing, or a condominium unit, in
either case, used or occupied, or
intended to be used or occupied
wholly or partly, as the home
or residence of one or more
persons and which is or will be
occupied by the borrower as his
or her principal residence; and

(iv) The property is located in this
state.!!

The lender or mortgage loan
servicer is to continue to send this
notice to the borrower by registered
or certified mail and also by first-class
mail to the last known address of the
borrower. If the borrower resides at
an address other than the mortgaged
property, the notice is also to be sent
to the mortgaged property. Notice
is considered given on the date it is
mailed.!?

The notice is still to be given once
in a twelve-month period “to the
same borrower in connection with
the same loan.”'® The ninety-day
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period does “not apply, or shall cease
to apply, if the borrower has filed

an application for the adjustment of
debts of the borrower or an order for
relief from the payment of debts, or if
the borrower no longer occupies the
residence as the borrower’s principal
dwelling.”1*

C. Subsection “(f)” (“Additional
pre-disposition notice for cooperative
interests”) has been added to UCC
Section 9-611 (“Notification before
disposition of collateral”) by Section
2 of Chapter 507, effective January 14,
2010, the thirtieth day after the date
on which the Chapter was enacted.
The subsection applies to notices
required on or after such date.’

In addition to notices required to
dispose of a cooperative interest on
the enforcement of a security interest
under subsection (b) of UCC § 9-611
and UCC §9-613 (“Content and form
of notification before disposition of
collateral: Generally”), UCC § 9-611
has been amended to require that a
pre-disposition notice be sent, in the
case of a residential cooperative inter-
est used by the debtor, to the debtor
after default, not less than ninety
days prior to the disposition.!® It is
assumed that this requirement applies
not only when a security interest is
to be enforced by a “foreclosure” sale
under Article 9, but also when the
cooperative interest is transferred to
the secured party in full satisfaction
of the obligation secured, as provided
for under amended UCC § 9-620, dis-
cussed below. The form of this notice
is in Exhibit C.

The notice is required to be in
bold, fourteen-point type, printed on
a colored paper other than the color of
the notice required by UCC § 9-611(b).
The title of the notice is to be in bold,
twenty-point type, and the notice
shall be on its own page.!”

D. Section 1305 (“Notice to ten-
ants”) has been added to the RPAPL
by Section 4 of Chapter 507, effective
January 14, 2010, the thirtieth day
after the date on which the Chapter
was enacted. This Section applies to
actions in which a judgment of fore-

closure and sale is issued on or after
such date.!8

Section 1305 affords rights to
tenants in occupancy of “residential
real property” (other than tenants
protected by rent stabilization or rent
control) enabling them to continue to
occupy their dwellings, and requires
a “successor in interest” to provide
written notice to such tenants of their
rights to remain in occupancy. The
rights afforded to tenants by Section
1305, and requirements for lenders to
provide tenants notice of these rights,
are also required for actions affected
by RPAPL § 221 (“Compelling deliv-
ery of possession of real property”)
and under Section 713 (“Grounds
where no landlord-tenant relationship
exists”) of RPAPL Article 7 (“Summa-
ry Proceeding to Recover Possession
of Real Property”), as amended by
Sections 7 and 8 of Chapter 507. There
is no statutory form of this notice.'

“Residential real property” is de-
fined in Section 1305 as “real property
located in this state improved by any
building or structure that is or may be
used, in whole or in part, as the home
or residence of one or more persons,
and shall include any building or
structure used for both residential or
commercial purposes.”?

A “successor in interest” is de-
fined in Section 1305 as “any person
or entity who or which acquires title
in a residential real property as the
result of a judgment of foreclosure
and sale, or other disposition during
the pendency of the foreclosure pro-
ceeding, or any time thereafter prior
to the expiration of the time period”?!
within which a tenant may remain in
occupancy under subdivision two of
Section 1305. This definition presum-
ably encompasses the transferee of
a conveyance in lieu of foreclosure
made after a notice of pendency to
foreclose a mortgage is filed.

The notice is to set forth “(a)
that they [the tenants] are entitled to
remain in occupancy of such property
for the remainder of the lease term, or
a period of ninety days from the date

of mailing of such notice, whichever
is greater, on the same terms and con-
ditions as were in effect at the time of
transfer of ownership of such prop-
erty; and (b) of the name and address
of the new owner.”?2

“Any person or entity who or
which becomes a successor in interest
after the issuance of the ninety-day
notice...shall notify all tenants of its
name and address and shall assume
such interest subject to the right of the
tenant to maintain possession....”?3

E. Section 1306 (“Filing with
superintendent”) has been added to
the RPAPL by Section 5 of Chapter
507, effective February 13, 2010, the
sixtieth day after the date on which
the Chapter was enacted. This Section
applies to notices under RPAPL § 1304
and UCC § 9-611(f) mailed on and
after that effective date.?

Within three business days of the
mailing of the notice under either of
RPAPL § 1304 or UCC § 9-611(f), the
requirements for which are described
above, the lender, assignee, or mort-
gage loan servicer is to file with the
State Superintendent of Banks, among
other information, the name, address,
and last known telephone number of
the borrower, the amount claimed as
due and owing on the loan, and the
type of the loan.?” The information,
to be provided electronically on a
form to be prescribed by the Superin-
tendent, is to be used to monitor the
extent of foreclosure filings within
New York State, to enable an analysis
to be made of loan types subject to
foreclosure, and to direct foreclosure
prevention and counseling services to
borrowers at risk of foreclosure.2

The Superintendent, with the
assistance of the Commissioner of
the State’s Division of Housing and
Community Renewal, is required
to develop an electronic database to
receive such filings within 180 days of
the effective date of Section 5 or “such
later time as the Superintendent may
determine....” It is uncertain how
the filings are to be made prior to the
creation of that facility.?
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Cooperative Interests Transfers
“in Lieu”

Subsection “(h)” (“Special provi-
sions for cooperative interests”) has
been added to UCC § 9-620 (“Ac-
ceptance of collateral in full or partial
satisfaction of obligations”) by Section
3 of Chapter 507, effective January 14,
2010, the thirtieth day after the date
on which the Chapter was enacted.?

Subsection “(h)” provides that a
secured party may accept the transfer
of a cooperative interest in full, not
partial, satisfaction of the obligations
of the debtor under the loan secured
by its security interest.?

When a secured party proposes
that it receive a transfer of a resi-
dential cooperative interest used by
the debtor in full satisfaction of the
debtor’s obligations, the proposal is
required to be accompanied by the
notice otherwise required by UCC §
9-611(f), described above, unless the
secured party previously sent the
debtor the notice. The proposal must
be agreed to by the debtor in a record
“authenticated” after default. The
debtor may, alternatively, propose
that the secured party take the coop-
erative interest in full satisfaction of
the obligations secured.®’

Shared Appreciation

Subdivision one of Banking Law
Section 6-f (“Alternative mortgage in-
struments made by banks, trust com-
panies, savings banks, savings and
loan associations and credit unions”)
has been amended by Section 11 of
Chapter 507, effective December 15,
2009.%

Subdivision one, as amended,
authorizes the Banking Board to
adopt regulations permitting a lender
(within the scope of Section 6-f) to
enter into a written “shared apprecia-
tion agreement” (“Agreement”) with
a borrower under which a lender,
reducing the principal amount of a
loan to assist a borrower at risk of
foreclosure of a residential mortgage
loan or a cooperative apartment unit
loan, may receive a share of the future

appreciation of the real property or
cooperative apartment which is the
security for the loan.®

The amount which the lender
may receive is limited to the lesser
of (i) the amount of such reduction
in principal, plus interest on such
amount from the date of such reduc-
tion to the date of payment at the
same rate of interest as applies to
the remaining principal amount of
the loan, and (ii) fifty percent of the
amount of such appreciation, payable
when the property securing the loan
is sold.®

The subdivision provides that
“[r]ecovery of such reduction in the
principal amount shall not be deemed
interest for any purposes of the laws
of this state.”34

The Agreement must “expressly
and conspicuously” state at the top
of the agreement, in at least fourteen-
point type, the following: “In this
agreement, you are giving away some
of the future increase in the value of
your home. Please read carefully.”

The Agreement must also be
accompanied by a notice containing
disclosures required by Section 6-f
and the Banking Board, on a separate
page with the following heading in
bold, fourteen-point type: “Impor-
tant disclosures about the contract in
which you agree to give away a part
of any future increase in the value of
your home. Please read carefully.”%

Other Requirements

A. RPAPL § 1307 (“Duty to main-
tain foreclosed property”) has been
added by Section 6 of Chapter 507, ef-
fective the 120th day after the date on
which the Chapter was enacted.?”

Under RPAPL § 1307, a plaintiff
(other than a governmental entity
holding a subordinate mortgage)
having obtained a judgment of
foreclosure involving “residential
real property” (as defined in RPAPL
§ 1305) which is vacant, becomes
vacant after issuance of the judgment
of foreclosure, or is abandoned by the

77

mortgagor but occupied by a “tenant
(also as defined in RPAPL § 1305),
“shall maintain the property” until a
deed transferring the ownership of
the property is recorded. The plaintiff
is not responsible for maintaining the
property while a receiver is serving
or, if the mortgagor commences a
bankruptcy proceeding, while the
bankruptcy stay is in effect.?

The municipality in which the
property is located, any tenant law-
fully in possession of the property,
and, if applicable, a condominium
board of managers or a homeowners
association have the right to bring
an action to enforce such obligations,
and they can assert causes of action to
recover costs they incur in maintain-
ing the property.¥

B. Subdivision (a) of CPLR Rule
3408 (“Mandatory settlement confer-
ence in residential foreclosure ac-
tions”) has been amended by Section
9 of Chapter 507, and five new subdi-
visions have been added to Rule 3408,
effective February 13, 2010, sixty days
after the date on which the Chapter
was enacted. These new provisions
will apply to all legal actions filed
on and after that date. The amend-
ments to subdivision (a) are deemed
repealed five years after the effective
date.%

Rule 3408(a) has required that
a Court, in a residential foreclosure
involving a high-cost, a subprime or
a non-traditional home loan, hold
a mandatory conference for settle-
ment discussions within sixty days
after the date when proof of service is
filed with the County Clerk or on an
adjourned date agreed to by the par-
ties. Chapter 507 makes this require-
ment applicable broadly to residential
foreclosures involving “home loans,”
as defined in RPAPL § 1304.4!

New subsection (f) of Rule 3408
requires that “[bJoth the plaintiff and
defendant shall negotiate in good
faith to reach a mutually agreeable
resolution, including a loan modifica-
tion, if possible.”42
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New subsection (g) of Rule 3008
provides that “[t]he plaintiff must file
a notice of discontinuance and vaca-
tur of the lis pendens within 150 days
after any settlement agreement or
loan modification is fully executed.”*?

C. Section 3-a in Chapter 472 of
the Laws of 2008, amended by Section
10 of Chapter 507, effective December
15, 2009,* expands requirements for
the holding of settlement conferences.

In a foreclosure action involving
a home loan (as defined in RPAPL §
1304), which is not a high-cost home
loan or a subprime home loan, when
a judgment of foreclosure has not
yet been entered, a Court is to notify
the defendant-borrower that if he
or she is a resident of such property
he or she may request a settlement
conference.*®

D. Chapter 507, Sections 12 and
13 amend Banking Law Section 6-1
(“High-cost home loans”), and Sec-
tions 14 and 15 amend Banking Law
§ 6-m (“Subprime home loans”).
The amendments to Section 6-1 and
Section 15 are effective December
15, 2009;%* the amendments to Sec-
tion 6-m by Section 14 are effective
sixty days after the date on which the
Chapter was enacted.”

Among other amendments made
to Banking Law §§ 6-1 and 6-m by
Chapter 507, the definitions, in those
Sections, of a “home loan” have been
amended to (i) exclude from the defi-
nition loans made or fully or partially
guaranteed by the State of New York
Mortgage Agency (“SONYMA”),

(if) include (in addition to property
improved by a one-to-four family
dwelling which is or will be occu-
pied as the principal dwelling of the
borrower) a condominium unit and

a cooperative unit which is or will be
occupied as the principal dwelling of
the borrower, and (iii) include “jumbo
mortgages” (under FNMA conform-
ing loan size limits).

E. Sections 20 and 21 of Chap-
ter 507 amend Penal Law § 187.00
(“Residential mortgage fraud”) and
add new Penal Law Section 187.01

(“Limitation on prosecution”), effec-
tive December 15, 2009.48

Chapter 472 of the Laws of 2008
codified the crime of “residential
mortgage fraud.” Section 20 amended
Penal Law § 187.00 to amend the defi-
nition of “residential mortgage loan”
to include loan modifications. Section
187.01 provides that an individual ap-
plying for a residential mortgage loan,
intending to occupy the residential
property, is not subject to prosecu-
tion unless the borrower “acts as an

accessory” to the commission of the
fraud.®

F. Sections 16, 17, 18, 19 and 22 of
Chapter 507 amend Banking Law §
590 (“Licensed mortgage bankers”),
Banking Law § 595-a (“Regulation of
mortgage brokers, mortgage bank-
ers and exempt organizations”), and
Real Property Law § 265-b effective
December 15, 2009,%° except for Sec-
tion 16, which is effective February
13, 2010, sixty days after the date on
which Chapter 507 was enacted.>!

Sections 16, 17 and 18 of Chapter
507 relate to the licensing of “mort-
gage loan originators.” Sections
19 and 22 of Chapter 570 concern
“distressed property consultants.” In
particular, in Section 22, the definition
of a “distressed property consultant,”
which has excluded “an attorney ad-
mitted to practice in the state of New
York,” has been amended to exclude
from the definition “an attorney ad-
mitted to practice in the state of New
York when the attorney is directly
providing consulting services to a
homeowner in the course of his or her
regular legal practice.”

The changes made by Chapter
507 present numerous challenges to
lenders, lenders” counsel, and title
insurers.
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ExHiBIT A

RPAPL Section 1303
Notice to Tenants of Buildings in Foreclosures

New York State Law requires that we provide you this notice about the foreclosure process. Please read it carefully.

The dwelling where your apartment is located is the subject of a foreclosure proceeding. If you have a lease, are not
the owner of the residence, and the lease requires payment of rent that at the time it was entered into was not substan-
tially less than the fair market rent for the property, you may be entitled to remain in occupancy for the remainder of
your lease term. If you do not have a lease, you will be entitled to remain in your home until ninety days after any person
or entity who acquires title to the property provides you with a notice as required by section 1305 of the Real Property
Actions and Proceedings Law. The notice shall provide information regarding the name and address of the new owner
and your rights to remain in your home. These rights are in addition to any others you may have if you are a subsidized
tenant under federal, state or local law or if you are a tenant subject to rent control, rent stabilization or a federal statutory
scheme.

If you need further information, please call the New York State Banking Department’s toll-free helpline at
1-877-BANK-NYS (1-877-226-5697) or visit the Department’s website at http://www.banking.state.ny.us.

ExHiBIT B

RPAPL Section 1304
You Could Lose Your Home

Please Read the Following Notice Carefully

As of , your home loanis ___ days in default. Under New York State Law, we are required to send you this
notice to inform you that you are at risk of losing your home. You can cure this default by making the payment of
dollars by

If you are experiencing financial difficulty, you should know that there are several options available to you that may
help you keep your home. Attached to this notice is a list of government-approved housing counseling agencies in your
area, which provide free or very low-cost counseling. You should consider contacting one of these agencies immediately.
These agencies specialize in helping homeowners who are facing financial difficulty. Housing counselors can help you
assess your financial condition and work with us to explore the possibility of modifying your loan, establishing an easier
payment plan for you, or even working out a period of loan forbearance. If you wish, you may also contact us directly at
and ask to discuss possible options.

While we cannot assure you that a mutually agreeable resolution is possible, we encourage you to take immediate
steps to try to achieve a resolution. The longer you wait, the fewer options you may have.

If this matter is not resolved within 90 days from the date this notice was mailed, we may commence legal action
against you (or sooner if you cease to live in the dwelling as your primary residence).

If you need further information, please call the New York State Banking Department’s toll free helpline at
1-877-BANK-NYS (1-877-226-5697) or visit the Department’s website at http://www.banking.state.ny.us.
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EXHIBIT C

UCC Section 9-611
Help for Homeowners at Risk of Foreclosure

New York State Law requires that we send you this information about the foreclosure process. Please read it carefully.

Notice

You are in danger of losing your home. You are in default of your obligations under the loan secured by your rights to
your cooperative apartment. It is important that you take action, if you wish to avoid losing your home.

Sources of Information and Assistance

The State encourages you to become informed about your options, by seeking assistance from an attorney, a legal aid
office, or a government agency or non-profit organization that provides counseling with respect to home foreclosures.

To locate a housing counselor near you, you may call the toll-free helpline maintained by the New York State Banking
Department at enter number) or visit the Department’s website at (enter web address). One of
these persons or organizations may be able to help you, including trying to work with your lender to modify the loan to
make it more affordable.

Foreclosure Rescue Scams

Be careful of people who approach you with offers to “save” your home. There are individuals who watch for notices
of foreclosure actions or collateral sales in order to unfairly profit from a homeowner’s distress. You should be extremely
careful about any such promises and any suggestions that you pay them a fee or sign any papers that transfer rights of
any kind to your cooperative apartment. State law requires anyone offering such services for profit to enter into a contract
which fully describes the services they will perform and fees they will charge, and which prohibits them from taking any
money from you until they have completed all such promised services.

Request for Articles

If you have written an article and would like to
have it considered for publication in the N.Y. Real
Property Law Journal, please send it to one of the
Co-Editors listed on page 46 of this Journal.

Articles should be submittted in electronic
document format (pdfs are NOT acceptable) and
include biographical information.

www.nysba.org/RealPropertylJournal
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Comparing New State and Federal Laws Designed to
Protect Residential Tenants Against Immediate Eviction
from Foreclosed Properties

By Dan M. Blumenthal

Shortly after my article on the
federal Protecting Tenants at Fore-
closure Act,! (the “Federal Act”)
appeared in the Fall 2009 edition of
the NYSBA N.Y. Real Property Law
Journal > Governor Paterson signed a
similar law, codified as Real Property
Actions and Proceedings Law (“RPA-
PL”) § 1305, effective January 14, 2010
(the “NYS Act”) mandating similar
notice and also granting protections
for tenants in foreclosed residential
properties.

The relief afforded by the Federal
Act shall be ineffective if “any State
or local law [ ] provides longer time
periods or other additional protec-
tions for tenants.”* With this in mind,
how does the NYS Act modify or
clarify the duties of a foreclosure
purchaser and rights of occupants of
foreclosed properties?

The Federal Act protects any
“bona fide” tenant, that term being
defined to include anyone in posses-
sion pursuant to “an arm’s-length
transaction” for “fair market rent”
or rent “reduced or subsidized due
to a Federal, State, or local subsidy,”
but not “the mortgagor or the child,
spouse, or parent of the mortgagor.”>
The NYS Act definition of “Tenant”
is broad enough to include anyone
other than the former owner, provid-
ed they are paying “not substantially
less than fair market rent.”® While the
Federal Act applies to any occupancy
agreement, the NYS Act is confined to
agreements made with the foreclosed
mortgagor.” We routinely encounter
occupants with written or oral agree-
ments with a party who has either
been given authority from the owner
facing foreclosure or is running a
scam by renting out an abandoned
house.® The occupant under a third
party agreement, whether valid or

fraudulent, would appear not to be
entitled to protection under the NYS
Act.

In what appears to be the only
reported case in the state arguing for
protection under the Federal Act,’
the Suffolk County District Court
correctly found that the Federal Act
applies “to only those tenancies aris-
ing from dwellings or residential real
property in which a federally related
mortgage was foreclosed” and denied
the motion by determining that the
underlying mortgage was not “feder-
ally related” as required under the
Federal Act.!” The term “federally
related mortgage loan” is defined in
12 U.S.C. §2602(1) (directly refer-
enced in the Federal Act!) to include
a broad range of mortgages insured
or made by a Federal entity,'? intend-
ed for sale to “the Federal National
Mortgage Association, the Govern-
ment National Mortgage Association,
the Federal Home Loan Mortgage
Corporation, or a financial institution
from which it is to be purchased by
the Federal Home Loan Mortgage
Corporation,”!? or in the definition
most vulnerable to the Suffolk Dis-
trict Court’s constitutional argument,
made by any entity “who makes or
invests in residential real estate loans
aggregating more than $1,000,000 per
year” other than a State agency.!* The
subsequent enactment of a New York
State law applicable to all residential
foreclosures in the State renders this
analysis unnecessary.

The Federal Act applies to “any
dwelling or residential real property,”
provided there is a federal regula-
tory nexus.!®> The NYS Act provides a
more concise definition of “residential
real property,” confining the protec-
tion of the NYS Act to structures that
“may be used, in whole or in part, as

the home or residence of one or more
persons.”1¢ Use of the permissive
“may” suggests that illegal space is
not included in scope of the NYS Act.
An argument could be made that the
alternate term “dwelling” in the Fed-
eral Act broadens the federal protec-
tions beyond the NYS Act to include
any de facto dwelling. The protections
of the NYS Act would seem to extend
to multiple units within a dwelling,
other than those covered by rent
control or stabilization;!” unlike the
Federal Act, which is silent on multi-
unit residences, the NYS Act express-
ly recognizes multi-unit residencies.'
One interesting twist under the NYS
Act that can be anticipated will be
the mortgagor making a last minute
lease to a family which, if rent is “not
substantially less than the fair market
rent,” will need to be honored by the
purchasers.?”

Both acts place the notice obliga-
tions on the “successor in interest” to
the foreclosed former borrower/own-
ers.?0 The Federal Act is confined to
an otherwise undefined “immediate
successor in interest pursuant to fore-
closure,”?! leaving questions about
subsequent grantees (for instance,
the servicer for an FHA insured loan
takes title and then deeds to the
Secretary of Housing as part of the
claim). Under the NYS Act, “suc-
cessor” is defined as “any person or
entity who or which acquires title in
a residential real property as a result
of a judgment of foreclosure and
sale, or other disposition during the
pendency of the foreclosure proceed-
ing, or at any time thereafter but prior
to the expiration of the time period
as provided for in subdivision two
of this section.”?? This would seem
to place the notice requirements on
any entity acquiring a property with

12
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a foreclosure or a deed in lieu of (a
pending) foreclosure granted within
(the greater of) any remaining lease
term or 90 days from the date of the
grant by which the borrowers lost
title.

The Federal Act, while mandat-
ing a notice, is vague as to timing
or delivery. The NYS Act provides
far greater guidance, providing that
the notice must be in writing?® and
indicating delivery by mail?* with the
90-day period counted from the date
of the mailing.?> The NYS Act would
also appear to be applicable where
a purchaser acquires the property in
an arm’s-length transaction and the
property is occupied.?®

While the Federal Act is silent on
the rent obligations of eligible oc-
cupants, the NYS Act provides that
the rights granted by the Act shall
not abrogate any right to evict as an
instance of foreclosure or for non-
payment.?” It is an open question
whether an innocent, documented
payment to the former owner would
be a defense to a non-payment pro-
ceeding under this provision. Caution
should be observed in taking rents
after any period provided for by the
NYS Act, as there can be no assur-
ance that such payment would not be
construed as establishing a statutory
tenancy. The rent obligation under
the NYS Act is that amount “in effect
at the time of entry of the judgment
of foreclosure and sale, or if no such
judgment was entered, upon the
terms and conditions as were in effect
at the time of transfer of ownership
of such property.”?® We are left to our
own devices to determine the rent
due for a tenancy commencing after
entry of judgment, if such a tenancy
has any validity.?’

The NYS Act limits the ability of
a foreclosure purchaser to terminate a
lease on 90-day notice and gain pos-
session for personal use to a single
dwelling unit.3° Every notice under
the NYS Act must contain the name
and address of the new owner.3!
Further, anyone taking subsequent
title while an occupancy right under

the NYS Act is in place must notify
the occupants of the transfer with its
name and address.*

The rights given to a tenant
under the new NYS Act are in ad-
dition to any rights of such a party
by reason of not being named in the
underlying foreclosure,® such as
unavailability of a writ of assistance
in the foreclosure action based on
due process issues.?* An open issue
is the validity and obligation of a
foreclosure purchaser to honor any
lease with a term greater than three
(3) years, as such a lease would be
deemed a conveyance® and other-
wise unenforceable against a subse-
quent good-faith purchaser,® a defi-
nition which includes a mortgagee
who properly records.?”

Foreclosure purchasers will, as a
general rule, want to send the notice
required under these Acts as quickly
as possible. Of interest to purchasers
other than the foreclosure plaintiff
(who often take title on the same day
as the auction) is that a foreclosure
sale bid (with deposit) makes the
bidder the legal equivalent of a con-
tract vendee and “the execution of a
contract for the purchase of real estate
and the making of a partial payment
gives the contract vendee equitable
title to the property.”3® This may be
sufficient status to warrant issuance
of notice.

Whatever your position on the
utility and appropriateness of these
Acts, the New York State legislature
is to be commended for taking the
important step lacking in the Federal
Act of defining terms and introducing
some equitable balance to the law.
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N.Y. Rules of Professional Conduct Make It Consentable
for a Lawyer to Refer a Client to the Lawyer’s Title

Abstract Company

By Karl B. Holtzschue

1.  Prior Article on COSAC
Proposal

In the Summer 2008 issue of
the N.Y. Real Property Law Journal,!
I analyzed the ethics opinions and
the Rules of Professional Conduct
proposed by NYSBA’s Committee
on Standards of Attorney Conduct
(“COSAC”) with respect to a lawyer
referring a client to an abstract com-
pany owned by the lawyer. Rule 5.7
deals with “Responsibilities Regard-
ing Nonlegal Services.” I concluded
that proposed Rule 5.7(d) and the
Official Comments and COSAC Com-
mentary thereon made clear that such
a referral was consentable, on a case-
by-case basis, if the required steps
were taken. I noted that the COSAC
Commentary on Rule 5.7(d) and the
accompanying Comments were meant
to overrule NYSBA Ethics Opinions
752,753 and 755. The COSAC Com-
mentary said that there may be cases
where a conflict in that situation is
non-consentable, but there are not
entire categories of transactions (such as
a lawyer acting also as a broker) in which
the conflict is non-consentable. After
considerable debate, COSAC con-
cluded that the necessity for the law-
yer to comply with Rule 1.8(a) (trans-
action between lawyer and client fair
and reasonable and informed written
consent obtained) and Rule 1.7(b)
(lawyer reasonably believes lawyer
able to provided competent repre-
sentation to each client and informed
written consent obtained from each)
is a sufficient safequard to permit the
proposed practice in most cases. Though

not explicit in the COSAC Commen-
tary, I added my own observation
that the overruling of a “series” of
prior opinions would include those
referred to in Opinion 753, that is,
Opinions 595, 621 and 738.

2. Rule 5.7 and Comment as
Adopted

Effective April 1, 2009, the Ap-
pellate Divisions of the Supreme
Court adopted the New York Rules
of Professional Conduct, and the
NYSBA House of Delegates adopted
Comments drafted by COSAC. For
reasons not explained, the Appellate
Divisions adopted Rule 5.7 without
subsection (d). NYSBA did, however,
adopt Comment [5] as originally pro-
posed. Comment [5B] says that the
client may consent to provision of legal
and nonlegal services in the same
transaction if: (i) the lawyer complies
with Rule 1.8(a), (ii) Rule 1.7(b), and
(iii) the client gives informed consent,
confirmed in writing.

Section [13] of the Scope note to
the Rules explains the relationship
between the Rules and the Com-
ments: “The Comment accompanying
each Rule explains and illustrates
the meaning and purpose of the
Rule.... The Comments are intended
as guides to interpretation, but the
text of each Rule is authoritative.”
Section [6] of the Scope note states:
“Comments do not add obligations
to the Rules but provide guidance for
practicing in compliance with the Rules”
[emphasis added].

The bottom line seems to be that
while the proposed prohibition (unless
Rules 1.8(a) and 1.7(b) are complied
with) in COSAC’s proposed Rule
5.7(d) was not adopted by the Ap-
pellate Divisions as part of the new
Rules, the NYSBA Comment’s permit-
ting of the provision of legal and
nonlegal services, assuming a proper
disclosure and consent, should be
effective. The NYSBA Committee on
Professional Ethics should be guided
accordingly. The legislative history
in the COSAC Commentary would
still be relevant, particularly as to the
intent to overrule prior ethics opinions
that such transactions were per se
non-consentable.

It should be noted that Opinion
576, which deals with a different fact
pattern, where the lawyer acts as
a title agent, approved attorney or
examining counsel, not as an owner
of an abstract company, continues
to provide that that situation is, and
always has been, consentable.
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Special District Assessments—
Who Must Pay and Who Is Exempt?
The Meaning of “Benefited Property”

By Mark D. Lansing

Real Property Tax Law (“RPTL")
and Town Law permit municipalities
to create special districts.! Among
other public services, special districts
include ambulance and fire services,
sewers, garbage removal, lighting,
and highways.? While special dis-
tricts such as highways, ambulances,
and fire services benefit all residents,
other special districts, such as sew-
ers and garbage removal, provide a
direct benefit to only specific parcels
of real property. When real property
is not benefited by the special dis-
trict’s services, it cannot be assessed
for that special district’s tax.> Though
special district assessments may, on
the surface, appear to be insignificant,
such charges will quickly mount for
a taxpayer that has multiple sites
spread among different municipali-
ties. This article reviews how to chal-
lenge a special district assessment,
the meaning of “benefited,” the dif-
ferent standards applied to utility and
railroad properties, and the appropri-
ate application of recent case law ad-
dressing special district assessments.
Are you paying for a service that you
are not receiving?

A. The Procedure for Challenging
a Special District Assessment

Though, generally, an aggrieved
taxpayer must challenge an assess-
ment through Article 7 of the RPTL,*
courts have allowed plenary actions
when the taxpayer claims that the
taxing authority has overstepped its
power in assessing and collecting the
assessment.” To challenge a special
district assessment on these grounds,
the taxpayer commences a plenary
action in the Supreme Court of the
county in which the real property is
located.® A plenary action must assert
that the municipality lacks statutory
authority to designate the taxpayer’s

real property as being benefited by
the special district.” The taxpayer
does not contest the Town's right to
create or maintain the challenged
special district, but solely whether
their real property is benefited by the
services that the special district pro-
vides. In these actions, the taxpayer
does not have to meet the statutory
conditions precedent of, or follow
the procedures set forth in, the Real
Property Tax Law.® As one court has
stated, “Where a challenge is made
to the taxing authority’s jurisdiction
over the subject property, the settled
rule that reviews of a tax assessment
may be obtained only by way of the
statutory certiorari procedure is not
applicable.” Indeed, “[i]f taxing offi-
cers act without jurisdiction, their acts
are illegal and void. In such a case,
certiorari is not an adequate remedy
or even an appropriate one.”1?

The period of limitations to
commence this plenary action is four
months from the date of the taxing
authority’s final determination that
the real property was benefited for
the selected tax year.!! However,
the timing for when the four-month
period commences is not clear: the
period may begin to run either from
the filing date of the final assessment
rolls of the Town or from the receipt
of the special district’s tax bill.!? The
preferable and more conservative
time period is based on the filing of
the final assessment rolls.!3

B. Real Property Must Be
Benefited

In addressing the taxpayer’s chal-
lenge to special district assessment, a
court must first address the nature of
the district—i.e., whether its assess-
ment constitutes a “special ad valorem
levy” or a general tax. New York’s

history of distinguishing special ad
valorem levies from general taxes can
be traced back to court decisions from
the 1800s.* Special levies finance a
service providing a specific benefit

to a particular property or group of
properties.'> Real Property Tax Law §
102(14) codified this distinction in its
definition of “special ad valorem levy”
as:

[A] charge imposed upon
benefitted real property in
the same manner and at the
same time as taxes for mu-
nicipal purposes to defray
the cost, including opera-
tion and maintenance, of
a special district improve-
ment or service, but not
including any charge
imposed by or on behalf of
a city of village.®

In Tuckahoe Housing Authority v. City
of Eastchester, the court observed
that “[t]he Legislature has expressly
excluded such levies and special as-
sessments from the definition of tax
under the RPTL.””

Once a court classifies the special
district assessment as a special ad va-
lorem levy, the only remaining inquiry
is whether the real property is ben-
efited. In Applebaum v. Town of Oyster
Bay, while evaluating the validity of
an ad valorem garbage collection levy,
the Court of Appeals concisely stated
the requirement that the property
receive a direct benefit: “[Blecause
[the taxpayers] do not receive the
pertinent benefit, no basis exists in these
circumstances for the imposition of
this ad valorem garbage collection
levy.”18 In holding for the taxpayer,
the Court of Appeals reiterated that
“[t]his Court has allowed a property
owner to recover ad valorem levies
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paid to a Town’s garbage district for
garbage collection services where the
petitioner did not have the benefit of that
Town'’s garbage collection service.”™ In
coming to its holding, the Court of
Appeals affirmed the Second Depart-
ment’s finding that “[i]t is undisputed
that although the ad valorem garbage
collection taxes were being levied
against the plaintiffs’ respective prop-
erties, the plaintiffs were not receiving
any garbage collection services. Where
property is excluded from garbage
collection services, the imposition of a
garbage collection tax is invalid.”?°

C. The Two-Pronged Inquiry
for Determining Whether
Property Is Benefited

The necessity that the property be
benefited requires an understanding
of the term “benefited.” The Court
of Appeals has indicated the proper
analysis for what constitutes a ben-
efited parcel:

“In determining whether a
property is benefited—i.e., whether
it is capable of receiving the munici-
pal service funded by the special ad
valorem levy—uwe look to the innate
features and legally permissible uses of
the property, not the particularities of
its owners or occupants or the state
of the property at a fixed point in
time.”?!

By adopting this definition of
“benefit,” the Court of Appeals
established, in essence, two classes
of special district real property and
the standard to be applied for each
class. The two classes are (1) unde-
veloped or developed land that can
or could use the service (presently or
in the future) due to the land’s innate
character; and (2) utility and railroad
property, whose innate characteristics
determine whether they are capable
of receiving a direct benefit from the
special district services.

1. Non-utility Vacant or
Developed Land

Vacant land situated in a sewer or
garbage district cannot avoid its spe-

cial district levy merely because the
land presently cannot use the service:
the land’s value is enhanced by the
presence of such districts (especially
if its development would likely result
in installing a sewer lateral or make it
subject to garbage pick-up).?? Similar-
ly, neither vacant nor developed land
can avoid the special district assess-
ment merely because the taxpayer
has another option for obtaining the
service. For instance, septic tanks and
wells will not relieve the taxpayer of
paying sewer or water special district
assessments. However, if the Town
refuses to perform the garbage pick-
up request, or its rules preclude such
pick-up (e.g., weight restrictions,
content restrictions, etc.), the property
is not benefited and therefore cannot
be assessed.? The Court of Appeals
summarized this line of cases as
follows:

[A] lot that is vacant, but
otherwise amenable to
development, would be
“benefited.” Although
undeveloped, there is no
legal or practical disability
to the lot’s one day receiv-
ing garbage collection.
Likewise, a hypotheti-

cal home whose owners
never produced refuse

or garbage of any kind
would, for the purposes of
RPTL § 102(14), be directly
benefited by municipal
garbage collection. By the
same token, home or busi-
ness owners could not opt
out of a special ad valorem
levy funding the local
sewer or water district
simply by virtue of hav-
ing a septic tank or well
on their properties. The
same logic would apply to
others who would seek to
avoid special ad valorem
levies under analogous
circumstances. In deter-
mining whether a property
is capable of receiving a

benefit, our focus is on the
innate characteristics of
an individual property as
representative of a species
of property (in our last
example, homes), not the
conditions or proclivities
of individual owners.?*

2. Developed Utility and Railroad
Real Property

The second line of cases involves
utility and railroad property. When
dealing with utility or railroad
properties, the courts have uniformly
focused on the existing use of the
property, and the direct benefit that
the special district’s service provided
to that parcel.?® Thus, in addressing
utility improvements, the courts rec-
ognize that the innate characteristics
of those improvements, as a matter
of law, preclude any possible use of
certain special district services. For
example, a utility pole or wire cannot
defecate, urinate or produce solid
refuse to use a town’s sewer system
or garbage district service. In Long
Island Lighting Company v. Office of
Supervisor of Town of North Hempstead,
the Second Department stated:

There is no question that...
[taxpayer’s] gas and electric
transmission and distribu-
tion facilities located on its
fee-owned rights of way,
easements on private
property and easements on
special franchise property,
do not generate any solid
refuse. Therefore, these are
not benefited properties as
defined by Real Property
Tax Law § 102(14) and
cannot be the subject of taxes
imposed by the appellants
pursuant to Town Law §
198.26

The Court of Appeals also found that
“indirect” benefits are not sufficient
when addressing whether utility im-
provements are subject to special ad
valorem levies:
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If an indirect benefit is
sufficient for the purposes
of RPTL § 102(14), every
conceivable species of real
property could be said

to benefit from garbage
removal, or any other
municipal service. Any
given municipal service
will always exert a positive
influence on a property’s
value—an indirect benefit
under the dissent’s reason-
ing. The Legislature’s use
of the modifier “benefited”
plainly implies that there
is some class of property
that is not benefited. The
dissent’s interpretation of
the statute would render
“not-benefited real prop-
erty” a nullity, and thereby
defeat the legislative
intent. Further, its con-
struction disregards the
plain distinction between
a special ad valorem levy
and a general tax.?

The Court of Appeals further
elaborated on its rejection of an indi-
rect benefit as follows:

Although here, no pre-
existing legal agreement
bars [the taxpayer’s] mass
properties from receiv-
ing garbage collection
from the Town, the inher-
ent characteristics of the
subject properties preclude
them from receiving such
services. The dissent
would distinguish Ap-
plebaum on the ground
that the taxpayers in that
case were required to pay
both the special ad va-
lorem levy plus the cost of
private garbage collection,
whereas here the [tax-
payer] is responsible only
for the levy from which
“it derives an indirect
benefit.” This is a distinc-
tion without a difference.
Our focus is on whether

a property is capable of
receiving a benefit, not
what special accommoda-
tions an owner must make
when a property is denied
the municipal service. In
this critical sense, Ap-
plebaum and the present
case are on all fours.?8

Similarly, railroad improvements
and their fee owned corridors must
directly benefit from the special
district. For instance, in People ex rel.
New York Central Railroad Company v.
Limburg, the Court of Appeals upheld
the striking of a town’s assessment
for a sewer system, as it was “legally
unavailable for the disposal of storm
water or surface water which may
collect along the realtor’s right of
way.”?’ The Court of Appeals held:

Attempted action of a pub-
lic body without power is
void and may be attacked
for want of jurisdiction

at any time when an at-
tempt is made to enforce
claims founded upon such
action.®

Thus, as in Long Island Lighting
Company,*! both the improvement
and the fee-owned land comprising
the railroad corridor were found not
to be benefited. That is, the land, be-
ing an integral part of the railroad
system, did not receive a benefit.

Finding land not benefited when
the improvements are not benefited is
consistent with the Court of Appeals’
integrated plant rule. This rule fo-
cuses on the function of the primary
property that comprises the inte-
grated plant. The primary property’s
function (e.g., transmission or distri-
bution of electricity or gas, or railway
transport) defines the innate charac-
teristic of all components comprising
the integrated plant, including the
underlying land. Thus, a proper ap-
plication of the theory precludes taxing
any component of the integrated plant or
system, even if such component were oth-
erwise individually taxable. Thus, when
the primary property of the taxpayer

is utility or railroad improvements
and those improvements are not di-
rectly benefited by the special district,
then neither is the fee-owned land
underlying those improvements.?

C. Recent Cases Do Not Change
These Two Lines of Cases

A recent Court of Appeals case,
Niagara Mohawk Power Corporation
v. Town of Watertown,* is sometimes
cited by municipalities for the propo-
sition that these two lines of special
district tax cases were blurred when
dealing with fee-owned land of elec-
tric transmission corridors. Such an
interpretation is erroneous.

In Watertown, the Court of Ap-
peals remanded for the following
reasons:

With respect to Niagara
Mohawk’s real property
in the Town of Water-
town, the record is inad-
equate for us to determine
whether any of the proper-
ties at issue benefit from
the Town’s sewer district
within the meaning of
New York Tel. Co. Specifi-
cally, there are questions of
fact as to whether Niagara
Mohawk owns the land
on or under which the
transmission and distribu-
tion facilities are situated,
and as to whether, even if
Niagara Mohawk does not
own the land, the sewer
district encompasses
storm sewers that actu-
ally or might potentially
safeguard Niagara Mo-
hawk’s transmission and
distribution facilities from
flooding.3

The remand was precipitated by

the taxing authority’s argument

that storm water drainage systems
“benefited” utility lines by reducing
flooding. The contention was that
sewer district systems included storm
water drainage systems. In reality,
storm water drainage systems are
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required to be separately maintained
and financed by a taxing author-
ity’s highway department, not sewer
department.® In fact, storm water
drainage and sewer systems are
required to be separate to preclude
cross contamination.3

Another argument misconstru-
ing Watertown is that mere ownership
of land in fee by a utility makes the
utility improvements and fee-owned
land subject to the special district
assessment as a matter of law. In fact,
the case law is contrary: the Court of
Appeals has held in two cases, Long
Island Lighting Company and Limburg,
that when the improvements were
not benefited, the land was also not
benefited. In both of these cases, the
land was owned in fee by the utility
company and the railroad.?”

While in any particular mu-
nicipality special district assessments
may appear to be insignificant, for
taxpayers having multiple sites over
numerous and different municipali-
ties special district assessments can
be costly. Thus, in these times of
over-taxation of real property, man-
agement of these costs is necessary to
ensure that owners are paying only
their equitable share of the taxes.
Taxpayers should review their special
district assessments, with an eye
toward whether, according to New
York law, their property is benefited.
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The New York Loft Law

By Gerald Lebovits and Linda Rzesniowiecki

1. Introduction

Nonresidential New York City
buildings sometimes contain resi-
dential loft dwellings. Lofts are open,
unpartitioned spaces with high
ceilings in buildings formerly used
as commercial, manufacturing, or
warehouse space.

The Loft Law of 1982! and cases
interpreting the Emergency Tenant
Protection Act (“E.T.P.A.”) of 19742
offer rights to residential occupants
of certain lofts covered by these
statutes and impose obligations on
loft owners. Initially because of the
needs of artists for live-work space,
these laws recognize that the best
use of former commercial, manufac-
turing, and warehouse buildings is
residential loft use; that residential
occupants who did substantial work
to improve the raw, industrial space
to make them habitable should be
protected; that residential occupants
who improved their space should be
compensated; that some residential
occupants of loft buildings without
residential certificates of occupancy
(“CO”) might be protected from
eviction without cause and have
the right to continued occupancy at
a regulated rent; and that building
owners might be obligated to obtain a
residential CO to legalize the residen-
tial use.

This article is intended to famil-
iarize practitioners with some legal
intricacies pertaining to lofts.

To understand the Loft Law, it is
important to read:

e The Loft Board’s Web site.3

¢ The regulations that implement
the Loft Law.*

* Loft Board meeting minutes.

¢ Court cases that interpret the
Loft Law.

¢ The 3,545 cases the Loft Board
has decided to date.®

¢ Proposed legislation to extend
the Loft Law.”

Lawyers should also read two
treatises on landlord-tenant law
with helpful sections on the Loft
Law: Daniel Finkelstein and Lucas
Ferrara, Landlord and Tenant Practice
in New York, Chapter 18 (West 2009);
and Hon. Fern Fisher and Andrew
Scherer, Residential Landlord—Tenant
Law in New York §§ 6:79-6:119 (West
2009).

It is also essential to understand
the rent-stabilization system. The
courts read the Loft Law and the Rent
Stabilization Law (“R.S.L.”) and Code
(“R.S.C.") in pari materia.’

“Initially because of

the needs of artists for
live-work space, [the

Loft Law...and cases
interpreting the E.TRA.J...
recognize that the best
use of former commercial,
manufacturing, and
warehouse buildings is
residential loft use...”

Il. The Loft Law

A. Brief Summary

The New York State Legislature
promulgated the Loft Law, codified in
the New York State Multiple Dwell-
ing Law (“M.D.L.”) at §§ 280 through
287, on June 21, 1982. The Loft Law
applies to all cities of more than one
million in New York State.” As a prac-
tical matter, the only buildings and
units the Loft Law covers are in New
York City, in the boroughs of Manhat-
tan, Brooklyn and Queens.

The Loft Law introduced and
defined a new concept: “interim mul-
tiple dwelling.” This concept derives
from “multiple dwelling,” which
M.D.L. § 4(7) defines as “a dwell-
ing which is either rented, leased,
let or hired out, to be occupied, or is
occupied, as the residence or home
of three or more families living
independently of each other.” The
word “interim” was used because
the buildings were in the process of
becoming multiple dwellings and
would achieve that status as soon
as their owners obtained a residen-
tial CO.1 M.D.L. § 281 applies the
concept “interim multiple dwelling”
to an entire building (“IMD build-
ing”) or a portion of a building (“IMD
unit”). The Loft Law applies to IMD
buildings and IMD units.!!

Abuilding or part of one is an
IMD if it passes a four-part test: (1)
it was “at any time” occupied for
“commercial, manufacturing or
warehouse purposes”; (2) it lacks a
CO issued under M.D.L. § 301 (a type
of residential CO); (3) it was occu-
pied from April 1, 1980, to December
1, 1981 (the “window period”), for
residential purposes by three or more
families living independently of each
other; and (4) the building is located
in a zone that allows residential use.

In 1987, the Loft Law was amend-
ed to include a new subdivision 4 to
section 281. Subdivision 4 eliminated
the residential-zoning requirement
for IMDs so long as the IMD was resi-
dentially occupied on May 1, 1987, in
addition to the April 1, 1980-Decem-
ber 1, 1981 window period.

The Loft Law covers buildings
containing three or more units. In
contrast, a building must have six
or more apartments to be covered
under the Rent Stabilization Law and
Code.?
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The Loft Law (1) acknowledges
that occupants use some nonresiden-
tial buildings for residential pur-
poses;!3 (2) requires owners to make
the buildings and the units safe for
residential uses by complying with
applicable building codes and ulti-
mately obtaining a residential CO; 14
(3) gives owners the right to collect
rent from residential occupants, even
when the building has no residential
CO, so long as the owner is complet-
ing code-compliance steps under
the Multiple Dwelling Law within
specified time periods;'° (4) gives
residential occupants the right to con-
tinued occupancy, even though they
are occupying their units contrary to
the building’s CO or to the lease’s use
clause;!® (5) regulates the rent;'” (6)
gives residential occupants the right
to sell the improvements they made
to their units to render them habit-
able;!8 and (7) provides that buildings
will enter into the rent-stabilization
system once they obtain a residential
Cco.¥

From time to time, legislators
have introduced bills to expand the
Loft Law by re-defining the window
period to cover residential occupants
who began their residential occupan-
cy of nonresidential buildings after
April 1, 1980 (the beginning of the
Loft Law’s window period). The Leg-
islature has not yet passed these bills.
Abill is pending?®® that would cover
residential occupants who resided
in their units 12 consecutive months,
from January 1, 2008 to December 31,
2009.

B. The Loft Board

M.D.L. § 282 established the New
York City Loft Board. The Loft Board
currently consists of nine members,?!
including a chair and members of the
following special-interest groups: the
general public; residential occupants;
owners; and the manufacturing
industry. In practice, the Loft Board
also includes a member who repre-
sents the New York City Department
of Buildings (“D.O.B.”). The Loft
Board, which meets once a month,

must implement regulations to ef-
fectuate the Loft Law and to resolve
disputes between owners and resi-
dential occupants. The New York City
Civil Court, Housing Part (commonly
called the Housing Court), and the
Supreme Court have concurrent juris-
diction to resolve coverage disputes.?
No statute of limitations applies to
filing a coverage claim in court?

or with the Loft Board.?* The Loft
Board delegates to administrative law
judges from the New York City Office
of Administrative Trials and Hearings
(“OATH”) its duty to hear disputes.”
The administrative law judges then
write reports and recommendations.
In one of its monthly meetings, the
Loft Board will accept or reject the
proposed order or remand for some
purpose.

Confusingly, the agency estab-
lished to support the Loft Board’s
work is also called the Loft Board.2®
All references in this article to the
Loft Board refer to the agency called
the Loft Board, unless otherwise
indicated.

C. The Regulations

The Loft Board’s regulations
are published in Volume 29 of
the Rules of the City of New York
(“R.C.N.Y.”).” The regulations are
entitled:

* “Organization and Voting”
(29 R.C.N.Y. § 1-01).

¢ “Rules and Regulations, Method
of Adoption” (29 R.C.N.Y. §
1-02).

* “Meetings” (29 R.C.N.Y. § 1-03).

e “Minutes and Transcripts”
(29 R.C.N.Y. § 1-04).

e “Public Access to Minutes and
Record /Procedures”
(29 R.C.N.Y. § 1-05).

e “Applications to the Board”
(29 R.C.N.Y. § 1-06).

¢ “Limitations on Applications”
(29 R.C.N.Y. § 1-06.1).

“Reconsideration of Determina-
tion” (29 R.C.N.Y. § 1-07).

“Appeal from Determination of
the Director, or Determination

of a Hearing Officer Under Sec-
tion 2-04” (29 R.C.N.Y. § 1-07.1).

“Ex Parte Communications on
Pending Applications”
(29 R.C.N.Y. § 1-08).

“Action by the Board on Its
Own Initiative” (29 R.C.N.Y. §
1-09).

“ Administrative Authority and
Correspondence” (29 R.C.N.Y. §
1-10).

“Petitioning the Board to Adopt
Rules” (29 R.C.N.Y. § 1-11).

“Code Compliance Work”
(29 R.C.N.Y. § 2-01).

“Harassment” (29 R.C.N.Y. §
2-02).

“Hardship Applications”
(29 R.C.N.Y. § 2-03).

“Minimum Housing Mainte-
nance Standards” (29 R.C.N.Y. §
2-04).

“Registration” (29 RC.N.Y. §
2-05).

“Interim Rent Guidelines”
(29 R.C.N.Y. § 2-06).

“Interim Rent Guidelines II”
(29 R.C.N.Y. § 2-06.1).

“Sales of Improvements”
(29 R.C.N.Y. § 2-07).

“Coverage and Issues of Status”
(29 R.C.N.Y. § 2-08).

“Subletting and Similar Mat-
ters” (29 R.C.N.Y. § 2-09).

“Sales of Rights” (29 R.C.N.Y. §
2-10).

“Fees” (29 RC.N.Y. § 2-11).

“M.D.L. Section 286(2)(ii) Rent
Adjustments” (29 R.C.N.Y. §
2-12).

22
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D. Renewal Statutes

The 1982 Loft Law expired on
June 21, 1992, and has been renewed
several times. The most recent
renewal statute passed on April 23,
2008, and expires on May 31, 2010.
The legislature will likely continue
to renew the Loft Law as long as
buildings remain in the Loft Board’s
jurisdiction. A list of the buildings
currently in the Loft Board’s jurisdic-
tion, approximately 300, can be found
on the Loft Board’s Web site.?8

E. Registration

Owners of multiple dwellings,
net lessees, and all agents in actual
control of a multiple dwelling are
required to register their buildings
with the New York City’s Depart-
ment of Housing Preservation and
Development (“D.H.P.D.).?’ Similarly,
landlords® of IMDs are required to
register their buildings with the New
York City Loft Board.*! Failure to reg-
ister bars recovery of rent.3> Annual
renewal registration statements must
be filed before June 30.33 The annual
filing fee is $500 for each IMD unit.>

F.  Minimum Housing
Maintenance Standards

The Loft Board’s Minimum
Housing Maintenance Regulations®
require landlords to provide ten basic
services to residential occupants:

(1) water supply and drainage, (2)
heat,* (3) hot water,?” (4) electricity,
(5) gas, (6) smoke detectors, (7) public
lighting, (8) entrance door security,
(9) elevator service,® and (10) win-
dow guards.® In addition, landlords
must provide services specified in the
lease or rental agreement in effect on
June 21, 1982 (the statute’s effective
date), and, in addition, services not
specified in the lease but which were
nonetheless provided as of June 21,
1982.40

Loft Board inspectors—not
D.H.P.D. inspectors, who enforce the
New York City Housing Maintenance
Code (H.M.C.)—inspect IMD build-
ings and units at the Loft Board’s re-
quest or upon receiving a residential

occupant’s complaint.*! The inspec-
tors will place violations as necessary.
A Loft Board enforcement attorney
may bring an administrative pro-
ceeding against a landlord accused

of violating the Minimum Housing
Maintenance Regulations, and own-
ers may be fined as much as $1,000
per violation after a hearing before an
OATH administrative law judge.?

An IMD tenant suffering from
lack of services may file a diminu-
tion-of-services application with the
Loft Board, which will then refer it to
OATH for a hearing. The IMD tenant
also has the option of filing an HP
(Housing Part or repair) proceeding
in Housing Court to compel an owner
to correct violations.*?

G. Harassment

The Loft Board’s regulatory defi-
nition of harassment* is almost iden-
tical to the Rent Stabilization Code’s
definition of harassment.*> Both laws
prohibit landlords from disturbing
a residential occupant’s “comfort,
repose, peace or quiet”*® with the
intent to encourage the tenant to va-
cate the premises or waive any legal
rights. Tenants of apartments subject
to rent control or rent stabilization
may file a harassment application
with the New York State Division of
Housing and Community Renewal
(D.H.C.R.). Owners found guilty of
harassment by the D.H.C.R. may be
fined up to $5,000 for each violation.*
Aggrieved residential occupants may
file a harassment application with the
Loft Board, which will then refer it to
OATH for a hearing. A guilty land-
lord may be fined up to $1,000 for
each violation.*®

7

The Loft Board’s regulations
entitled “Harassment” contain
several provisions peculiar to IMDs.
An owner’s willful violation of the
code-compliance timetable* may be
evidence of harassment,*® actions by
third-party nonresidential tenants
“shall be presumed not to constitute
harassment,”>! and owners found
guilty of harassment may not decon-
trol an IMD unit after they purchase

the improvements®? of a residential
occupant.>® The Loft Board’s finding
of harassment will remain in effect
until the landlord files an application
to terminate the harassment find-
ing, the landlord proves at a hearing
that landlord is no longer harassing
the residential occupants, and the
nine-member Loft Board grants the
application to terminate the harass-
ment finding.>* Landlords seeking to
terminate a harassment finding must
prove that they have ceased engaging
in conduct constituting harassment;
that they have achieved compliance
with M.D.L. Article 7B; that they have
paid all civil penalties to the Loft
Board; that there is no outstanding
harassment, and that the building is
properly registered.®

IMD tenants harassed by their
landlords may bring an action in
Supreme Court for an order enjoin-
ing the landlord from engaging in
harassment.>® Since the New York
City Council’s enactment of Local
Law 7 of 2008,% tenants—including
IMD tenants—also have the option
of filing a Housing Court proceeding
alleging harassment.

H. Sales of Improvements

Under M.D.L. § 286(6), residen-
tial occupants have the right to sell
the improvements they made to the
subject premises. This issue usually
arises when a residential occupants
wish to vacate their unit. The outgo-
ing tenant has the option to offer the
improvements for sale directly to the
owner or to offer the improvements
for sale to a prospective tenant, some-
times referred to as an “incoming ten-
ant.” Any offer to sell to an incoming
tenant is subject to the owner’s right
to purchase the improvements at fair-
market value.

If the owner purchases the
improvements, the IMD unit may be
deregulated if the unit is subject to
rent regulation solely under M.D.L.
Article 7-C (the Loft Law); the unit is
not receiving a real-estate tax exemp-
tion or abatement; and the subject
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building contains fewer than six IMD
units.

The statute provides that an own-
er found guilty of harassment may
not deregulate a unit after purchasing
the improvements and that there may
be only one sale for each IMD unit—
that is, the incoming tenants may not
sell their improvements to a second
incoming tenant.

The Loft Board’s regulations set
forth a procedure that the outgoing
tenant, the incoming tenant, and the
owner must follow.”® The procedure
begins when the outgoing tenant
serves the owner with a disclosure
form, providing, among other things,
the following information: the outgo-
ing tenant’s intention to relocate; a
list and description of the improve-
ments; a written copy of the offer to
purchase, setting forth all the terms,
including the price; and the incom-
ing tenant’s identity and contact
information.>

If the owner is not properly
registered with the Loft Board when
an owner is served with a disclosure
form, the Loft Board’s regulations
prohibit the owner from challeng-
ing the proposed sale between the
outgoing tenant and the incoming
tenant. The Loft Board’s regulations
also provide that the owner must file
a Sales Record form with the Loft
Board within 30 days after the sale.

The Loft Board allows an owner
to challenge a sale on the grounds
that the offer is not a bona fide
arm’s-length offer; the owner made
or purchased the improvements of-
fered for sale; or the offer exceeds the
improvements’ fair-market value. The
third ground is the most common
ground for a challenge. An owner
who objects to the incoming tenant’s
suitability must initiate an action on
that ground in a court of competent
jurisdiction.

If an owner challenges a pro-
posed sale without a good-faith
intention to purchase the improve-
ments or if the owner’s valuation of
the improvements has no reasonable
relationship to fair-market value (that

is, the owner makes a “low ball” of-
fer), then the Loft Board may deny
the owner’s challenge application
and also find the owner guilty of
harassment.®

According to the Loft Board’s
regulations, residential occupants of a
unit “which has been legalized and is
registered with” the D.H.C.R.! may
also sell their improvements, and the
owner may deregulate the unit after
buying them.

I.  Sales of Rights

M.D.L. § 286(12) provides that
after the effective date of the Loft
Law, “an owner and a residential oc-
cupant may agree to the purchase by
the owner of such person’s rights in a
unit.” A sale of improvements allows
an owner to deregulate the unit, but
the owner remains obligated to obtain
a residential CO for the unit. A sale of
rights gives the owner the option of
returning the unit to non-residential
use and relieves the owner of the ob-
ligation to obtain a residential CO for
the unit.%? A sale of rights is a deregu-
latory event “where coverage under
Article 7-C was the sole basis for such
rent regulation.”® When an owner
chooses to use the unit for residential
purposes after the sale of rights and
the unit is subject to coverage under
the Emergency Protection Act of 1974
(e.g., it is a pre-1974 building con-
taining more than six units), the unit
remains rent regulated.®

J.  Code-Compliance Work

M.D.L. § 284 is the heart of the
Loft Law. It requires owners to legal-
ize their buildings and the individual
units for residential use. The Legisla-
ture divided the legalization process
into four steps and set deadlines to
complete each step. The steps are fil-
ing an alteration application; obtain-
ing an approved alteration permit;
achieving compliance with M.D.L.
Article 7B;% and taking all necessary
and reasonable action to obtain a resi-
dential certificate of occupancy.

The owner’s architect must
describe in two ways the work that
must be performed in the building’s

common areas and in IMD units to
achieve compliance with Article 7B:
in a drawing (e.g., a blueprint) and
in words, referred to as a “narrative
statement.” The owner’s architect
must serve the residential occupants
with a copy of the narrative state-
ment. Then the Loft Board schedules
a conference to discuss the proposed
plan with owners and residential
occupants, along with their architects
and attorneys, and gives residential
occupants a deadline to dispute the
plan.

Residential occupants must give
access to their unit to the owner,
the owner’s construction crew, and
owner’s architect so that the owner
can achieve compliance with M.D.L.
Article 7-B.

M.D.L. § 284 sets forth deadlines
to complete each of the four code-
compliance steps for IMD owners
and their architects. If the owner does
not comply with the deadlines, then
the Loft Board’s enforcement attorney
or an aggrieved residential occupant
may file an application with the Loft
Board. The Loft Board will refer this
application to OATH for a hearing,
and OATH will issue a report and
recommendation that it will submit
to the nine-member Loft Board. The
nine-member Loft Board may issue
an order imposing a civil penalty of
$1,000 against the owner for each
missed deadline. (The D.O.B. will,
however, accept filings from owners
and their architects after the deadline
has passed.)

Each time the Loft Law has been
renewed, the deadlines associated
with the last two code-compliance
steps have been extended. The result
is a long list of deadlines but higher
civil penalties for recalcitrant owners.
In In re Korean Ass'n of N.Y., Inc., Loft
Board Order No. 3416 (Mar. 28, 2008),
for example, the Loft Board imposed
a civil penalty against the owner of
a West 24th Street, Manhattan build-
ing for missing the following 14
deadlines:

24
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Deadlines set forth in the
1992 renewal statute:

Requirement

Authority

October 1, 1992 Alteration Application |M.D.L. § 284(1)(ii)

29 R.C.N.Y. § 2-01(a)(5)(i)
October 1, 1993 Alteration permit M.D.L. § 284(1)(ii)

29 R.C.N.Y. 2-01(a)(5)(ii)
April 1, 1995 7B compliance M.D.L. § 284(1)(ii)

29 R.C.N.Y. § 2-01(a)(5)(iii)
October 1, 1995 CcO M.D.L. §284(1)(ii)

29 R.C.N.Y. § 2-01(a)(5)(iv)

Deadlines set forth in the
1996 renewal statute:

Requirement

Authority

October 1, 1996 Alteration Application |M.D.L. § 284(1)(iii)

29 R.C.N.Y. § 2-01(a)(6)(i)
October 1, 1997 Alteration permit M.D.L. § 284 (1)(iii)

29 R.C.N.Y. § 2-01(a)(6)(ii)
April 1, 1999 7B compliance M.D.L. § 284(1)(iii)

29 R.C.N.Y. § 2-01(a)(6)(iii)
June 30, 1999 CcO M.D.L. § 284(1)(iii)

29 R.C.N.Y. § 2-01(a)(7)(i)

Deadlines set forth in the
1999 renewal statute:

Requirement

Authority

September 1, 1999

Alteration Application

M.D.L. § 284(1)(iv)
29 R.C.N.Y. § 2-01(a)(7)(iv)

March 1, 2000 Alteration permit M.D.L. § 284(1)(4)

29 R.C.N.Y. § 2-02(a)(7)(iii)
May 1, 2002 7B compliance M.D.L. § 284(1)(iv)

29 R.C.N.Y. §2-01(a)(7)(iii)
May 31, 2002 CcO M.D.L. § 284(1)(iv)

29 R.C.N.Y. § 2-01(a)(7)(iv)

Deadlines set forth in the
2007 renewal statute:

Requirement

Authority

September 1, 1999

Alteration Application

M.D.L. § 284(1)(v)
29 R.C.N.Y. § 2-01(a)(8)(i)

March 1, 2000

Alteration permit

M.D.L. § 284(1)(v)
29 R.C.N.Y. § 2-01(a)(8)(ii)

The current renewal statute
requires owners to file an alteration
application by September 1, 1999;
obtain a building permit by March 1,
2000; achieve M.D.L. Article 7-B com-
pliance by May 1, 2010; and obtain a
residential certificate of occupancy by
May 31, 2010.

In addition to the threat of civil
penalties imposed by the nine-mem-
ber Loft Board, another enforcement
tool, set forth in M.D.L. § 284, is the
specific-performance action. Three
or more residential occupants may
bring a specific-performance action
in Supreme Court against an owner

not in compliance with the code-
compliance timetable. That action, if
successful, will result in a court order
requiring the owner to comply with
the law. Disobeying a court order will
subject an owner to a civil- or crimi-
nal-contempt proceeding or both. The
contempt proceeding might result in
ajail term.

Owners not in compliance with
the code-compliance timetable may
not collect rent from residential oc-
cupants who do not pay rent for the
period during which the owner is out
of compliance.®

K. Rent Regulation

M.D.L. § 286(2) regulates the rent
that may be charged to a residential
occupant before the building is legal-
ized. This section had required the
Loft Board to promulgate regulations
under this section within six months
of the Loft Law’s effective date. The
resulting regulation, now published
at 29 R.C.N.Y. § 2-06, is often called
Loft Board Order No. 1. The first
reference point in establishing the
rent is either the rental amount set
by the lease which was in effect as of
December 21, 1982 (the regulation’s
effective date), or the last rent “paid
and accepted by the owner” as of the
regulation’s effective date. The owner
is then allowed one increase under 29
R.C.N.Y. § 2-06(c).

This increase may be as low as
seven percent or as high as thirty-
nine percent, depending on the
circumstances. Generally speaking,
if the last rent increase was recent,
the increase will be lower; if the last
rent increase happened years ago,
the increase will be higher. Although
the Rent Stabilization Law allows
rent increases every one or two years
upon a lease renewal, IMD own-
ers may increase the rent only upon
compliance with a code-compliance
step. Thus, an owner may obtain a six
percent increase upon filing an altera-
tion application with the D.O.B,” an
eight percent increase upon obtaining
an approved alteration application,
and a six percent increase upon com-
plying with M.D.L. Article 7-B.®

The code-compliance increase
becomes payable on the regular rent
payment date (e.g., the first day of the
month) in the month following the
month in which the code-compliance
step is achieved.” This statutory and
regulatory scheme is intended to
provide owners with an incentive to
achieve code compliance as soon as
possible. The base rent results from
the rent in effect as of December 21,
1982, plus the Loft Board Order No.
1 increase and the statutory code-
compliance rent increases.
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IMD owners are not expected or
permitted to offer residential occu-
pants renewal leases. In this respect,
residential occupants of IMD units
are more akin to rent-controlled ten-
ants than to rent-stabilized tenants:
they are statutory tenants.

L. Code-Compliance Rent
Adjustments and Entry into
Rent Stabilization System

After the owner complies with
M.D.L. Article 7-B, the owner may
apply to the Loft Board, on the Loft
Board'’s official application form,
for rent increases for “all necessary
and reasonable costs” associated
with code compliance.”! In addition
to submitting the completed Loft
Board’s form, the owner must enclose
an itemized statement of costs, bills
marked paid, cancelled checks (or
receipts for work performed), con-
struction contracts, and a certified
copy of a temporary or final residen-
tial certificate of occupancy issued by
the D.O.B. If an owner does not apply
for a code-compliance increase within
nine months of obtaining a CO, the
owner is deemed to have waived
its right to a code-compliance rent
increase.

The Loft Board’s regulations
include items organized into an
11-category schedule of costs in-
tended to include all necessary and
reasonable costs of code compli-
ance: (1) demolition, (2) masonry, (3)
metals, (4) carpentry, (5) doors and
windows, (6) finishes, (7) specialties,
(8) equipment, (9) conveying systems
(elevators), (10) mechanical, and
(11) electrical. The central part of the
form is Part C of the five-part ap-
plication form: the schedule of costs.
Rent adjustments are not allowed for
curing pre-existing violations or de-
ferred maintenance costs in common
areas or commercial units. Because
the allowable cost for many items is
defined in terms of square footage or
lineal feet, the project’s architect or
general contractor is best equipped
to complete this section of the form.
The cost schedule was composed in
September 1984; the costs set forth are
now out of date due to inflation. The

regulations therefore provide that

the costs will be “indexed annually...
based upon the average of the annual
percentage change reported in the
Dodge Building Cost Index and the
Engineering News-Record Building
Cost Index for New York as of Sep-
tember of each year.””?

Work performed within a specific
IMD unit is allocable to the resi-
dential occupant of that unit. Each
residential occupant pays an equal
share of the costs for work outside
the IMD units. Work performed in
the common areas or in a nonresiden-
tial unit capable of serving both the
residential and nonresidential units
is allocated according to a three-part
formula that takes the square footage
of each unit into consideration.

The owner may submit to the
Loft Board an application that has
been pre-certified by an architect,
who represents that the work has
been performed, and by a certified
public accountant, who represents
that documentary proof has been
submitted for each expenditure and
that the claimed costs do not exceed
the costs set forth in the Loft Board’s
schedule plus indexing. If the ap-
plication is not pre-certified, the
Loft Board’s auditor fulfills the role
of the certified public accountant
but does not inspect the premises
to ascertain whether the work has
been performed. (Indeed, it would be
impossible to determine, for example,
whether plumbing, now hidden be-
hind the walls, was installed.)

Once the auditor’s report is
complete, the Loft Board serves the
residential occupants with a copy of
the owner’s application and the resi-
dential occupants and the owner with
a copy of the auditor’s report. The
residential occupants have 45 days to
file an answer. The answer may ques-
tion whether the work was necessary
and reasonable, criticize the quality of
the work, or question the actual cost.
The residential occupants’ answer
must include corroborating evi-
dence, such as contractor’s estimates,
invoices, and architect’s statements.

If the Loft Board determines that

the tenant’s answer raises a genuine
issue of material fact, the Loft Board
may ask the owner to file additional
information or evidence, inspect the
premises (this is rarely done), sched-
ule an informal conference, and, if all
else fails, refer the matter to OATH
for a hearing.

The tenant pays the cost of code
compliance over the course of 10
years if the owner pays cash for the
work, or 15 years if the owner financ-
es the cost of construction. Thus, the
total cost of code compliance attribut-
able to each residential occupant is
divided by 120 or 180 to arrive at a
monthly charge.

Unlike major capital improve-
ment (MCI) rent increases permitted
by the Rent Stabilization Law and
Code, the code-compliance increase
drops off after 10 or 15 years and is
not part of the permanent rent base.

After the owner obtains a final
residential CO, the Loft Board issues
a final rent order. In accordance with
M.D.L. § 286(3), the final rent order
sets the initial legal regulated rent;
requires the owner to offer to the
residential occupants leases “subject
to the provisions regarding evictions
and regulation of rent set forth in the
emergency tenant protection act of
1974”; and requires the owner to reg-
ister the building with the D.H.C.R.
as a rent-stabilized building.

There are three basic components
to the initial legal regulated rent: the
“base rent”;”® the monthly code-
compliance rent adjustment (there is
a prospective and retroactive compo-
nent), if any,”* and a percentage in-
crease applicable to either a one-year
lease or a two-year leases established
by the New York City Rent Guide-
lines Board (R.G.B.).

The R.G.B. meets once a year
to establish rent increases for rent-
stabilized apartments, rent-stabilized
hotel units, and units formerly
subject to the Loft Law. Under the
current R.G.B. Order,” the percentage
increases that apply to renewal leases
are the same for rent-stabilized apart-
ments and for lofts. In earlier years,
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the percentage increase was lower
for loft units.”® A vacancy allowance
applies to rent-stabilized apartments
but not to lofts.

M. Differences Between Former
IMD Units and Rent-Stabilized
Apartments

It is important to know whether
a rent-stabilized apartment was for-
merly subject to the Loft Law; some
exemptions from rent regulation do
not apply to apartments unless they
became subject to the Rent Stabi-
lization Law and Code “solely by
virtue of Article 7-C of the Multiple
Dwelling Law.””” One way to find
out whether a building was formerly
subject to the Loft Law is to ask the
Loft Board’s Freedom of Information
Law officer. These buildings are not
listed on the Loft Board’s Web site.

A rent-stabilized apartment that
became vacant on or after June 19,
1997, with a legal regulated rent of
$2,000 or more a month, becomes
exempt from rent regulation, but
this exemption does not apply to
apartments that became subject to
the Rent Stabilization Law and Code
“solely by virtue of the Article 7-C
of the Multiple Dwelling Law.””8 If
the rent of a rent-stabilized apart-
ment reaches $2,000 or more and the
federally adjusted gross income of
all persons occupying the apartment
as a primary residence is $175,000
or more, then D.H.C.R. may issue
an order of deregulation, but, here,
too, this exemption does not apply
to apartments that became subject to
the Rent Stabilization Law and Code
“solely by virtue of Article 7-C of the
Multiple Dwelling Law.””?

Owners of rent-stabilized apart-
ments often achieve deregulation by
waiting for a vacancy and imposing
a vacancy increase permitted by the
current R.G.B. Order; by making
improvements to the apartment and
then increasing the rent by an amount
equal to one-fortieth of the cost of the
improvements;*® or by doing both
these things. In this manner, the rent
will reach $2,000 more quickly and
result in deregulating the rent-stabi-

lized apartment. Owners of former
IMD units may not, however, deregu-
late in this fashion.

lll. E.T.PA.

Before the Loft Law was enacted,
residential occupants argued, some-
times successfully, that the Emergen-
cy Tenant Protection Act (E.T.P.A.) of
1974 protected them from eviction.®!
One author explained the E.T.P.A.
as follows: “In 1974, the legislature
enacted the Emergency Tenant Pro-
tection Act., which enabled New York
City and certain other Municipalities
to regulate apartments completed
before January 1, 1974. Emergency
Tenant Protect Act of 1974, §§ 8621
to 8634 (McKinney’s Unconsolidated
Laws)....”82 The author continued:
“The Emergency Tenant Protection
Act also brought under New York
City’s Rent Stabilization System all
housing units in buildings of six of
more units that had been decon-
trolled under the Vacancy Decontrol
Law or that had been built between
March 10, 1969 and January 1,
1974.783

Since the Loft Law’s passage,
residential occupants of nonresiden-
tial spaces who did qualify for Loft
Law coverage sometimes have as-
serted claims that they are covered by
the Rent Stabilization Law and Code
by virtue of the E.T.P.A. In Wolinsky v.
Kee Yip Realty Corp.,3 residential oc-
cupants of a loft building located on
Grand Street in Manhattan asserted
E.T.P.A. coverage. The building did
not have a residential CO. According
to the New York City Zoning Resolu-
tion, the building was in an M1-5B
zone, which allows light manufac-
turing use and use for joint living-
work quarters for artists. However,
the residential occupants were not
artists. The residential occupants
entered into commercial leases with
the owner commencing in July 1997.
They took occupancy of raw loft
space and converted the space to
residential use at their own expense.
The Wolinsky court declined to extend
E.T.P.A. coverage to “these illegally
converted lofts.”®

The Wolinsky court explained
that the Loft Law was adopted in
June 1982 and adopted an “eligibility
period” (April 1, 1980 to December
1, 1981) that was “closed at the time
of the enactment.”® The Legislature
thereby “demonstrated its intent to
provide the benefits of the Loft Law
only to existing residential tenancies
and not to encourage new conver-
sions of loft space.”” Thus, the Wo-
linsky court appeared to shut the door
on ET.PA. coverage for residential
occupants who do not qualify for Loft
Law coverage.

Some language in Wolinsky gave
hope to tenant advocates. The Court
of Appeals referred to the Appel-
late Division’s decision on review,
which, according to the Court of Ap-
peals, found that the E.T.P.A. “does
not extend to tenancies that are illegal
and incapable of becoming legal.”®
Tenants have used this language
to argue that their tenancies are
legal—in accordance with the zoning
resolution—or are capable of becom-
ing legal, if the owner of the building
had applied for a zoning variance or
if the building were located in a zone
where the city was contemplating a
zoning change. Thus, their tenancies
might be subject to protection.

88

Following Wolinsky, the Appel-
late Division, First Department, in
Duane Thomas, L.L.C. v. Wallin ruled
that residential occupants may be
subject to E.T.P.A. protection if it
“appears that the unit is capable of
being legalized.”?® In contrast, the
Appellate Division, Second Depart-
ment, in Caldwell v. American Package
Co., adopted a four-part test, finding
E.T.P.A. coverage only where (1) the
owner knew of and acquiesced in the
residential conversion; (2) the conver-
sion was undertaken at the residen-
tial occupants’ expense; (3) zoning
permitted residential occupancy (in
other words, the occupancy was ca-
pable of becoming legalized); and (4)
after the residential occupants had as-
serted their E.T.P.A. claim, the owner
nonetheless took steps to convert the
premises to residential use.”!
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One year later, in South Elev-
enth Street Tenants Association v.
Dov Land *? the owner’s motion for
summary judgment was denied
because the tenants presented suffi-
cient documentary proof of ability to
meet the four-prong test announced
in Caldwell, thereby raising issues of
fact precluding the grant of summary
judgment to the owner.

Following Caldwell, the landlord-
tenant bar recognized that to estab-
lish E.T.P.A. protection, the stan-
dards differ in the First and Second
Departments, sometimes leading to
dissonant results for loft tenants in
Manhattan and Brooklyn.” The law
in this area continues to develop.

IV. Conclusion

Any attorney handling a matter
regarding a nonresidential building
would do well to investigate whether
there are residential occupancies. If
the attorney discovers a residential
occupancy, various laws and agencies
might offer the occupant labyrinthine
protections in that maze we call New
York landlord-tenant law.
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Legislation: The Role of the Real Property Law Section
(RPLS Annual Meeting CLE, January 28, 2010)

By Karl B. Holtzschue

“No man should see how laws or sausages are made.”
—Otto von Bismarck, 1815-1898!

1. Background

The Real Property Law Section
(RPLS) has had a Legislation Com-
mittee for many years, focusing on
submitting a handful of memoranda
on bills in the legislature each year.

In May of 2004, as a newly elect-
ed RPLS officer, I attended a NYSBA
Section Leaders Conference (with
officers Dorothy Ferguson and Harry
Meyer). At the conference, there was
a presentation on communicating
messages to lawmakers. Ron Kenne-
dy, NYSBA's Director of Legislation,
spoke, as did Joshua Rubenstein, the
former Chair of the Trusts and Estates
Law Section. Joshua described the
very extensive activities of their Leg-
islation Committee, including read-
ing weekly advance sheets, drafting
memoranda on bills, proposing
legislation and making lobbying
trips to visit legislators in Albany
twice a year. Joshua said that we can
“approve” or “disapprove” bills sub-
ject to suggested changes. I replied
that some legislators did not like our
reports on bills saying “approve” or
“disapprove,” as NYSBA has no ap-
proval rights; legislators prefer that
we use the language of “support” or
“oppose.” Presenters explained lob-
bying rules. Use of Section forums to
inform members was also described,
as well as Committee Chair manu-
als. NYSBA will assist in surveying
our members. I reported to the RPLS
Executive Committee on ideas I took
away from the conference.

At the 2005 Conference, we
learned about the T&E Section’s
Legislative Alert that lists and tracks
bills. Harry Meyer and Joshua Stein
attended, as did RPLS Legislation

Committee Co-Chairs Gary Litke and
Spencer Compton. In its presenta-
tion, the Tax Section described how it
meets monthly, issues 30 to 40 reports
per year, and is active in commenting
on tax regulations. Other present-

ers discussed how amicus briefs

by a Section must be approved by
the NYSBA Executive Committee.
Compliance with the State Lobbying
Act and Guidelines to the Gift Rule
(limits on gifts to legislators) was
explained.

At the 2006 Conference, we
discussed how to deal with a report
on a bill that has a dissent. Hank
Greenberg, Chair of the NYSBA Com-
mittee on Legislative Priorities, said
that NYSBA prefers reports without
dissents, stressing that they were
more persuasive with legislators. We
also learned that differences among
Sections are resolved by the NYSBA
Executive Committee, usually by
compromise.

At the 2007 Conference, it was
announced that Ron Kennedy had
been named Director of the Depart-
ment of Governmental Affairs. Joanne
Barker, Legislative Coordinator for
the N.Y.S. Assembly Program and
Counsel Staff, reported that when a
bill is on the debate calendar, there is
a 99% chance that it will pass. So you
can’t afford to wait until there is a de-
bate call or the third reading of a bill.

The September/October 2007
issue of State Bar News had an article
by Ron Kennedy that featured the
work of the RPLS and an RPLS Task
Force chaired by Bob Zinman on
an adverse possession bill that was
ultimately vetoed by the Governor.

On October 1, 2007, Kevin
Kerwin became Assistant Director of
Government Relations. He has spent
a great deal of time on RPLS matters
and has been very effective.

On November 14, 2007, NYSBA
held a Workshop on Legislation and
Lobbying, which I and Bob Zinman
attended. Sections are free to com-
ment on bills, which must be cleared
by Ron Kennedy. Comments by any
individual Section cannot conflict
with NYSBA positions. Affirmative
legislation proposed by Sections
must be approved by the NYSBA
Executive Committee, and therefore
must be submitted at least 45 days
in advance of Executive Committee
meetings.

I published an article in the New
York Law Journal on January 28, 2008,
p- 13, col. 1, entitled “Highlights of
Real Estate Legislation Projects.” It
highlighted adverse possession, mort-
gage foreclosure, MERS, subprime
lending, title agent licensing and
upcharges and the RPLS Web site.

At the 2008 Conference, Ron Ken-
nedy featured the RPLS, saying that
we had worked to get the Governor
to veto an adverse possession bill.

I reported on our RPLS Guidelines,
website, blog, forum and pending
matters. Additionally, there was
much discussion about the legisla-
tive process. Bills ideally should be
proposed before April 21, because
after that they may only be intro-
duced with the Leader’s permission.
Speakers outlined Ten Key Points on
How to Get a Bill Passed, including
(1) anew bill should be proposed
by November or December so that
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approval of NYSBA can be obtained
in a timely manner; (2) a detailed jus-
tification should accompany the bill
draft; and (3) an influential potential
sponsor should be identified.

In 2008 Ron Kennedy reported in
the New York State Bar Journal that 812
bills passed both houses (552 bills
passed between 6/15 and 6/25). More
than one thousand bills passed in one
house (!).

Many of the tips we received
from these Section Leaders Confer-
ences and Legislation Workshop have
been incorporated into our legislation
effort.

Recent Co-Chairs of the RPLS
Legislation Committee include:
Robert Hoffman of Schenectady
(1997-2005); Gary Litke of New York
City (2001-2007); Spencer Compton of
New York City (2005-2008); Kathleen
Lynch of Buffalo (2006-); Karl Holtz-
schue (2008-) (following a year as
Chair of the RPLS).

2. Mission of Legislation
Committee

The formal Mission Statement of
the Legislation Committee, dated July
10, 2007, is as follows:

General Mission: The general
mission of the Committee is to moni-
tor the flow of proposed legislation
in both the State Assembly and the
Senate that affects any aspect of real
property law, and to forward each
such bill to the RPLS Committee with
relevant substantive expertise to rec-
ommend whether the RPLS should
support, oppose or be neutral with
respect to that bill. The Committee
strives to identify and oppose those
bills, which, in the opinion of the
Committee, threaten to impose unjust
and/or unintended consequences or
otherwise impede real estate com-
merce. The Committee’s goal is to
improve the law by simplifying,
clarifying and streamlining it.

Additionally, the committee
strives to:

1. Educate the Bar regarding
prospective legislative develop-
ments that affect real property;

2. Seek recommendations for
changes in law and regulations;

3. Prepare reports, forms and
proposed legislation on areas of
interest for presentation to the
Committee and the Section;

4. Coordinate with other groups for
education or toward other com-
mon goals;

5. Communicate the activities and
viewpoints of the Committee to
the Section and the Bar Associa-
tion and vice versa; and

6. Educate the public.

Membership: All members
of the Bar are welcome to join the
Committee.

Organization and Meetings:
The Committee has two Co-Chairs,
one from downstate and one from
upstate. The Committee meets quar-
terly via conference call at such times
as the Co-Chairs call a meeting. The
Committee may meet at other times
as circumstances warrant, upon no-
tice from the Co-Chairs.

3. Legislation Chart

Taking our lead from the Trusts
and Estates Section, we have been
preparing a Legislation Chart for
each two-year cycle of the legislature;
2008-2009 was the first year of the
current cycle. The current Legisla-
tion Chart? lists current Assembly
and Senate bill numbers; bill numbers
from the prior session; names of bill
sponsors; subjects of, and statutes
affected by, proposed legislation; the
RPLS Committee to which the bill
has been referred for comment; the
RPLS memo number; and comments/
status of the bill (including Chapter
numbers of bills signed into law).
Bills introduced in both the Assembly
and Senate are listed first, then As-
sembly bills, Senate bills and finally

bills from the prior session. Charts
are generally updated throughout the
session, and, at the very least, for the
September, December, January, April
and July meeting of the RPLS Execu-
tive Committee. Copies are e-mailed
to all members of the Legislation
Committee. I perform the primary
research and Beverly Deickler does
the actual input in the charts.

RPLS Committee Chairs are
asked to share the Legislation Charts
with their members, requesting vol-
unteers to write memoranda on bills
of interest.

Proposed bills can also be tracked
on the RPLS Web site (accessible from
www.nysba.org), under the heading
“Status of Pending Legislation.”
This resource, which is updated daily,
lists bills of interest to the RPLS,
details the action taken on each bill,
and contains links to the text of each
bill. Bills and detailed information
on each bill are available on the As-
sembly website, www.assembly.state.
ny.us/leg, where both Assembly and
Senate bills can be accessed by bill
number or topic.

4. Laws Enacted in 2009

The following laws affecting real
property were enacted in 2009:

* A1132/52350—Excludes non-
business days from notice of
eviction. Ch. 256

e A1569/5S2967—Incentives for
construction of schools/condos
in mixed const. Ch. 234

e A2002/S2493—Amend civil
penalties for violation of admin
orders re tenants. Ch. 480

e A2089/S3337—Establish conser-
vation easements. Ch. 296

o A2369/S800—Subcontractor’s
right to file claim. Ch. 224

* A2500/52461—AG to compel
compliance with GOL re money
in trust. Ch. 225
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e A4392/51728—Delay effective
date of Power of Attorney to
9/1/09.Ch. 4

* A5753/55551—"Mortgage” to
include second lien if purchased
by U.S. agency. Ch. 432

* A6017/53847—Court to de-
scribe stipulation in summary
proceeding. Ch. 281

* A6093/52791A—Requires all
residences to have CO detector.
Ch. 367

* A6924/53725—Regulation of
mortgage loan originators. Ch.
123

e A7247/S2871—New owners for
which administrator appointed.
Ch. 265

* A8305/52760—Reverse mort-
gage fairness act. Ch. 259

e A40007/S66007—Home mort-
gage loans, crime of mortgage
fraud. Ch. 507

The most important was the
last, Chapter 507. This is another
Governor’s Program Bill, designed
to protect borrowers and tenants
in residential mortgage foreclo-
sures. The bill includes measures for
expanding the 90-day pre-foreclosure
notice to all home loans; expanding
mandatory settlement conferences
to all home loans; requiring written
notice to tenants in foreclosed proper-
ties; requiring plaintiffs to maintain
the foreclosed property; preventing
brokers offering distressed property
consulting services from accept-
ing upfront fees and permitting the
award of reasonable attorneys’ fees to
prevailing borrowers in foreclosure
actions.

Selected bills NOT enacted in 2009:

* A1364/54672—Revises Property
Condition Disclosure Act [RPLS
memo in support]

e A1643/541—Makes practic-
ing law without admission a
Class-E felony [RPLS memo in
support]

* A3553/55497—Requires appli-
cations for coops to be acted on
in 45 days

e A4300/S5445—Actions for UPL
to include criminal as well as
civil actions [RPLS memo in
support]

e A5362/51933—Provides for
recordation of modification of
illegal restrictive covenants [+
several other bills] [RPLS memo
in opposition]

* A6086/55815—Provides for li-
censing of title agents (NYSLTA
bill) [RPLS memo in opposition]

* A7127/S3550—Provides for
licensing of title agents (NYSID
bill) [RPLS memo in opposition
unless amended]

* A8404—Requires disclosure of
title insurance service charges
(RPLS bill) [RPLS memo in
support]

Last year, for the first time, we
sent a blast e-mail in October to the
entire RPLS describing laws enacted
that affect real property. We plan to
continue this e-mail notification in
every year going forward.

5. Guidelines for Reviewing
Legislation

The RPLS Executive Committee
has adopted the following Guidelines
for Reviewing Legislation:

In reviewing proposed legisla-
tion, rather than trying to formulate
an opinion on public policy, we at the
Real Property Law Section can bring
our legal expertise to bear on the
legislation. We can act as experts giv-
ing advice to the policymakers. We
don’t have to just consider whether
we support or oppose the legisla-
tion. We can say that we “support if
amended” or “oppose if not amend-
ed.” And we can always decline to
comment.

These are some questions
that will guide you in reviewing
legislation:

1. Will the legislation do what
it purports to do? (rather
than, “Should this policy be
enacted?”)

2. Are key statutory terms defined?

3. Is there a better way to do what
the bill purports to do?

4. Do we foresee unintended
consequences?

5. What is the effective date?
Should it be delayed (e.g., until
after the January NYSBA meet-
ings to allow time to make it
known to our members)?

6. Is the statute retroactive?

7. Does the legislation give rise to
a private right of action? Should
it?

8. Who has standing to sue?

9. Is there a statute of limitations?
If so, what is the limitations
period?

10. What types of relief are provid-
ed for? What types of relief are
already available?

11. If a federal statute, is it intended
to preempt state law?

Format for legislation memos:

Memorandum in [Support] [Op-
position] [Support if Amended] [Op-
position Unless Amended]

[Assembly and/or Senate bill
number(s)] By: [Assemblyman and/
or Senator]|

AN ACT to [amend the
Law], in relation to [state subject
matter]

LAW AND SECTION REFERRED
TO: [ Law Sections ]

THE REAL PROPERTY LAW
SECTION [SUPPORTS] [OPPOSES]
[SUPPORTS IF AMENDED] [OP-
POSES UNLESS AMENDED] THIS
LEGISLATION

[First paragraph of one or two
sentences should succinctly state the
position and reasons therefor]
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[Body of memo]

The Real Property Law Section
[Supports] [Opposes] [Supports if
Amended] [Opposes Unless Amend-
ed] this bill.

Person(s) who prepared this
Memorandum: [insert name of
preparer(s)]

Section Chair: [insert name]

6. Guidelines for RPLS
Legislation Memos

The RPLS Executive Commit-
tee (XC) has adopted the following
Guidelines for RPLS Legislation
Memos:

1. Identification of Topics

(a) New bills are listed
under Status of Pending
Legislation on the RPLS
website, beginning
in January each year,
and steps taken by the
legislature on each bill
are posted daily. They are
chosen for the list by the
NYSBA Governmental
Relations Department
(Kevin Kerwin, Assoc.
Dir), with additions from
the Legislation Committee
Co-Chairs. Committee Co-
Chairs (or their designees)
are urged to review the
status periodically to
identify bills of interest
and to monitor their
progress.

(b) Legislation Committee
Co-Chairs will prepare
and distribute to the
Legislation Committee and
the RPLS XC a Legislation
Chart of selected bills to
aid in identifying and
monitoring them.

2. Drafting of Memos

(a) Legislation Committee
Co-Chairs, with the help
of other Committee Co-
Chairs and other RPLS

members, will attempt

to identify bills worthy

of comment by our Sec-
tion and ask Committee
Chairs and RPLS members
to draft memos. RPLS
members may volunteer
on their own.

(b) Legislation Committee Co-
Chairs will notify RPLS XC
members by e-mail each
time a memo is assigned
for drafting. It is suggested
that Committee Chairs
forward each e-mail to
their members if they think
there would be interested
in the subject. If more than
one person volunteers,
the Legislation Committee
Co-Chairs will select one
or more persons to do the
draft.

(¢) The memo should be: (1) in
support, (2) in opposition,
(8) in support if amended
[specifying the amend-
ment], or (4) in opposition
unless amended [speci-
fying the amendment].
The first sentence or two
should succinctly state the
reasons for the position
taken in the memo, includ-
ing any recommended
amendments. Memos
should be short (1-3
pages). The name of the
drafter or drafters should
appear at the end of the
memo.

3. Approval of Memos

(a) Legislation Committee
Co-Chairs will review and
approve each memo as
to form (not substance).
Once approved, Legisla-
tion Committee Co-Chairs
will circulate the memo to
the RPLS XC for comment
within five business days
(or less in emergencies).
Any comments will be
dealt with by the Legisla-

tion Committee Co-Chairs,
in consultation with the
RPLS Chair as needed to
resolve any disputes.

(b) In case of an unresolved
conflict of opinion on a
memo, the conflict will
be resolved by the RPLS
Chair, in consultation with
the other officers. Con-
sideration may be given
to adding a dissenting
comment to a memo in an
appropriate case.

(c) Once approved by the
Chair, the name of the
Chair will appear at the
end of the memo after the
name of the drafter(s).

(d) The Legislation Commit-
tee Co-Chairs will then
forward the memo to
the NYSBA Government
Relations Department for
finalization and filing with
the legislature.

(e) Copies of the memos will
be displayed on the RPLS
website and may be posted
on the RPLS blog and
RPLS forum.

7. Legislative Memoranda

The RPLS has prepared memo-
randa on bills for several years.

In 2003-2004 the RPLS prepared
eight memoranda (then called re-
ports), five by members of the Title
and Transfer Committee and three by
members of the Landlord & Tenant
Committee. The RPLS memos op-
posed seven bills and supported one;
none passed.

In 2005-2006 the RPLS prepared
14 memoranda on various subjects by
several members. The RPLS memos
opposed 12 bills and supported two;
four passed (including the Home
Equity Theft Prevention Act), but one
was vetoed by the Governor (escrow
account for brokers” commissions).
Gregg Pressman chaired a task force

NYSBA N.Y. Real Property Law Journal | Spring 2010 | Vol. 38 | No. 2

33



that succeeded in eliminating some
provisions of the LLC Publication Act
before it was passed.

In 2007-2008 the RPLS prepared
25 memoranda under its name and
one for NYSBA. The RPLS memos
opposed 15, supported nine and
supported two if amended; four
bills became law; four bills were
vetoed by the Governor (adverse
possession and restrictive covenant
modification).

In 2009-2010 the RPLS prepared
30 RPLS memoranda, two NYSBA
memoranda (supporting amending
the Judiciary Law to authorize the
N.Y.S. Attorney General to bring both
civil and criminal actions for UPL
and supporting an RPLS bill requir-
ing disclosure of title service charges)
and three reports on title insurance
regulations proposed by the N.Y.S.
Insurance Department (drafted by
members of the RPLS Task Force on
Title Insurance Regulation).

Current Legislative Memoranda
for 2008-2009 and 2009-2010 are
available on the RPLS website.

Drafting a memo may help
prevent passage of a flawed bill or
support passage of a good bill. Our
last defense has been asking the
Governor to veto a flawed bill, and
our efforts have almost always been
successful.

8. \Visits to Legislature

The RPLS has made four trips to
Albany to visit with legislators, or-
ganized through the NYSBA Depart-
ment of Government Affairs.

March 7, 2006. We met with As-
semblyman Jonathan Bing (Member,
Assembly Judiciary Committee),
Senator John DeFrancisco (Chair,
Senate Judiciary Committee), Assem-
blymember Helene Weinstein (Chair,
Assembly Judiciary Committee),
Senator Dale Volker (Chair, Senate
Codes Committee), Assemblyman
Ryan Karben (Member, Assembly
Judiciary Committee), and John
Conway and Tracy Lloyd, Counsel

and Chief of Staff for Senator Skelos.
RPLS members were Harry Meyer,
Karl Holtzschue, Peter Coffey, Spen-
cer Compton and Gary Litke.

April 24, 2007. We met with
Senator John DeFrancisco (Chair,
Senate Judiciary Committee), As-
semblymember Helene Weinstein
(Chair, Assembly Judiciary Commit-
tee). Assemblyman Adam Bradley
(Sponsor, title agents licensing bill),
Senator George Winner (Sponsor,
title agents licensing bill), Michael
Avella, Counsel to Senator Joseph
Bruno (Senate Majority Leader),
and Stephanie Sorrentino, Office of
Assemblyman Canestrari (Assembly
Majority Leader). RPLS members
were Spencer Compton, George Hag-
gerty, Tom Hall, Peter Coffey and
Karl Holtzschue. We discussed title
agents, UPL, takings, foreclosure, re-
cording charges and LLC publication
requirements.

April 29, 2008. We met with
Senator George Winner (Sponsor, title
agents licensing bill) and his counsel,
Teresa Rossi, Amanda Hiller (Asst.
Counsel to the Governor), Assembly-
man Adam Bradley (Sponsor, title
agents licensing bill), Kevin Engel,
Counsel to Senator John DeFrancisco
(Chair, Senate Judiciary Commit-
tee), Rich Ancowitz (Chief Counsel
to Assembly Judiciary Committee),
Clayton Rivet (Team Counsel) and
Amy Maggs (Assistant Counsel) for
Assemblymember Helene Weinstein
(Chair, Assembly Judiciary Commit-
tee), and Senator O’Connor Little
(Sponsor, adverse possession bill)
and Rebecca Marion (Counsel). RPLS
members were Karl Holtzschue,
Harry Meyer and Joel Sachs. We
discussed registration of title agents,
adverse possession, disclosure of
service charges, restrictive covenant
modification, UPL, mortgage foreclo-
sures, discretion of county clerks on
recording mortgages, and oil and gas.
Amanda Hiller suggested that we
use more expressive headings for our
memos than just “Support” or “Op-
pose,” such as “Support if Amended”
or “Oppose Unless Amended.”

May 5, 2009. We met with Assem-
blymember Helene Weinstein (Chair,
Assembly Judiciary Committee)
and Rich Ancowitz (Chief Counsel
to Assembly Judiciary Committee),
Clayton Rivet (Team Counsel) and
Amy Maggs (Assistant Counsel),
Assemblyman Adam Bradley (Spon-
sor, title agents licensing bill) and Jay
Peltz (Counsel), Senator John Samp-
son and Tim Spotts (Counsel), Evan
Schneider (Counsel for Senator Neil
Breslin), and Justin Wilcox (Counsel)
and staff members for Assembly-
man Joseph Morelle. RPLS members
were Karl Holtzschue, Peter Coffey,
Tom Hall, Steve Alden and Jerry
Antetomaso. We delivered a packet
to each of our memoranda and RPLS
articles on title agents. We discussed
title agent licensing, UPL, foreclosure,
disclosure of service charges, disclo-
sure of a right to home loan counsel-
ing (Senator Sampson’s bill). Senator
Sampson convinced us to support his
bill, and we sent him some additional
language.

9. Lobbying Compliance and
Gift Rules

NYSBA hosted a conference call
on legislation and lobbying at noon
on Sep. 10, 2009. This is the second
year such a meeting has been held.

Legislation. Ron Kennedy noted
that Sections can independently issue
reports and comments provided there
is no conflict with NYSBA policy.

Ron Kennedy monitors for conflicts
when the reports go through his of-
fice. NYSBA's Executive Committee
or House of Delegates must approve
any bills proposed by Sections. He
asked for Sections to propose Legisla-
tive Priorities for 2010 for the NYSBA
list. He suggested that Sections have
their own priority lists of the bills
most important to them. He said Sec-
tions can set up through Ron’s office
meetings to meet with legislators and
the Governor’s office on bills.

Lobbying Compliance. Contacts
with legislators and government
officials must be coordinated with

34

NYSBA N.Y. Real Property Law Journal | Spring 2010 | Vol. 38 | No. 2



Ron’s office because the NYSBA has
registered as a lobbyist and therefore
must report bi-monthly to the Com-
mission on Public Integrity. For this
purpose, individual sections are seen
as part of NYSBA. Section members
do not have to register as lobbyists if
they work through Ron’s office. But
if a member who drafted a bill goes
to a legislator to argue for the bill,
that member is required to register
as a lobbyist. If Ron is present, the
member need not register. Similarly,
if a member merely gives technical
advice, as opposed to advocating
for a bill, the member does not have
to register. Ron’s rule of thumb is
that more than one trip by a member
raises questions as to registration.

Gift Rules. Once registered,
the rules on prohibited gifts apply.
Because NYSBA is registered as a
lobbyist, Ron considers all NYSBA
members to be considered covered
by the gift rules. Members cannot
make gifts to legislators or govern-
mental employees of more than
nominal value (regular coffee is ok;
latte is not) (a change to a $10 limit
has been proposed). We can’t give
an official a lunch at an event unless
everyone gets lunch (the “widely at-
tended” rule). There is much confu-
sion over application of the gift rules.
The only safe course is to clear any
contact with officials with Ron’s
office. It was suggested that Section
bylaws be amended to state that
reimbursement of expenses of public
officials must comply with law. I
asked that NYSBA give out guidance
on the gift rules.

Rule of Professional Conduct. A
new rule says that when an attorney
deals with a public official in a non-
judicial context, the attorney must
identify whom he represents.

Five-Day Rule. NYSBA By-Law
Article 7, Sec. 5(c)(2) says that a Sec-
tion may give a notice to the NYSBA
President that it wants to release
a report and the President has five
days to respond with a determina-
tion whether the position, statement

or report is inconsistent with policy
previously adopted by the House
of Delegates of NYSBA’s Executive
Committee.

10. Public Hearings

The Assembly and Senate oc-
casionally hold public hearings on
bills. Usually, these hearings are in
Albany but sometimes they occur in
New York City. I have attended three
public hearings in recent years.

N.Y.S. Insurance Department
(NYSID) Public Hearing on Title
Insurance Practices, November 3,
2006. The NYSID News Release said
that the hearing would explore: the
cost to title insurance company/
title agents to perform searches of
records compared with the premium
rates charged; the premiums paid to
title insurance companies; the com-
missions or fees paid to title agents/
attorney agents and the effect they
have on the overall cost to consumer;
the rationale for two rate tiers and
whether that should continue; the
effect on the consumer of the current
compensation structure, including
affiliated business arrangements and
referral fees; and whether different
rates should be charged for resi-
dential and commercial properties.
It noted that NYSID had approved
15% title insurance rate reductions
in June 2006. Tom Hall testified
orally and in writing on behalf of
the RPLS. I attended the hearing and
took extensive notes, which I wrote
up and distributed. Tom testified
that the RPLS recommended (1) that
attorneys be allowed to continue the
tradition of providing title insur-
ance services to clients; (2) stopping
overcharges and upcharges on items
not governed by the rate manual; and
(3) requiring audits of title insurance
bills. A speaker from the N.Y.S. AG’s
office aggressively attacked profits. I
found the questions from the NYSID
Commissioners very revealing: most
seemed to have little understanding
of how title insurance works. The
comments by 19 speakers were all
over the lot. RPLS submitted Sup-

plemental Comments and Respons-
es, dated December 13, 2006, drafted
by Tom Hall and Jerry Antetomaso:
(1) attorneys should not be impeded
from performing core title services
as an adjunct to their practice of law;
(2) N.Y. Ins. Law § 6409(d) prohibits
commissions paid for referrals, not
compensation for services rendered;
and (3) fees charged for services not
covered by title insurance premiums
should be disclosed in detail.

N.Y.S. Assembly Public Hearing
on December 8, 2008 on 2008 Respon-
sible Lending Act (Ch. 472 of 2008),
enacted to assist homeowners fac-
ing foreclosure. The purpose of the
hearing was to evaluate the imple-
mentation of the law and its impact. I
attended and distributed notes. N.Y.S.
Banking Department Superintendent
Richard H. Neiman reported. The
Banking Department website has a
list of counselors and FAQ. The next
step will be to regulate servicers.

But we can’t tell yet whether settle-
ment conferences will be effective.
Consumer advocates stressed that
mere disclosure is not the answer and
that settlement conferences should

be mandatory. The N.Y.S. Bankers
Association and N.Y. Association of
Mortgage Brokers testified.

N.Y.S. Senate Public Hearing on
Mortgage Fraud, October 28, 2009.
The Notice of Hearing said the sub-
ject was gathering information con-
cerning the types of fraud practiced
on mortgage borrowers and concern-
ing the investigation and prosecu-
tion of residential mortgage fraud in
New York. I attended, took notes and
distributed my notes. Suggestions
including banning yield spread pre-
miums, prohibiting steering borrow-
ers to higher cost loans, and banning
option rate mortgages. Nonprofits
said they were overwhelmed. The
federal modification process is tied
up in knots. Settlement conferences
are only starting to work. Prosecu-
tors recommended requiring timely
filing of deeds and mortgages and a
database showing when closings are
scheduled. ACRIS was praised for as-
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sisting law enforcement and criticized
for facilitating fraud by showing sig-
natures. Senators expressed concern
about the maintenance of foreclosed
properties.

11. Bills Proposed by RPLS

(a) Property Condition Disclosure
Act. In October of 1999, the RPLS
appointed a Task Force on Prop-
erty Condition Disclosure, with
me as Chair, to deal with the
N.Y.S. Association of Realtors’
(NYSAR) proposed property
condition disclosure act, which
had been around for a couple of
years. The Task Force analyzed,
commented on and opposed the
bill as originally drafted and had
several meetings with NYSAR.
The RPLS issued a legislation
report on in May of 2000 disap-
proving of the bill. Following its
unexpected passage, we wrote
a report asking the Governor to
veto it, which he did on Decem-
ber 11, 2000. Our report also
stated that we would support a
modified version of the bill. The
RPLS drafted its own version of
the bill, which was approved by
NYSBA’s Executive Committee
(which added an opt-out provi-
sion), but went no further. After
many phone calls and trips to
Albany, Sponsors Libous and
Brodsky and the Governor’s
Counsel agreed on a revised
version of the NYSAR bill, which
was passed and signed by the
Governor as Chapter 456 of the
Laws of 2001, effective March 1,
2002. See Holtzschue, Property
Condition Disclosure Act Enacted,
30 N.Y. REAL Prop. L.J. 15 (Win-
ter 2002); Holtzschue, Property
Condition Disclosure Act: Implica-
tions of $500 Credit, 30 N.Y. REAL
Prop. L.J. 100 (Summer 2002);
Holtzschue, Property Condition
Disclosure Act: First Case Has
Right Result for Wrong Reasons,
31 N.Y. REAL Prop. L.J. 5 (Win-
ter/Spring 2003); Holtzschue,
Responses of the Legislature and the
Bar Association to Court Decisions

on Sales of Residences, 33 N.Y.
REeAL Pror. L.J. 78 (Spring 2005)
(discussing problems with PCDS
questions); Holtzschue, The Pur-
chaser Hasn't a Ghost of a Chance:
Update on PCDA Cases and PCDA
Revision, 35 N.Y. REAL Prop. L.J.
7 (Winter 2007). Recent efforts
by NYSAR to make some minor
improvements in the PCDA have
not succeeded.

(b) RPLS Technical Correction Act.

As an exercise in bill drafting,
the RPLS drafted a bill making
technical corrections of errone-
ous and duplicative statute num-
bers. It was enacted as Chapter
94 of Laws of 2006.

(c) Adverse Possession. In Walling

v. Przybylo, 7 N.Y.3d 228 (2006),
the Court of Appeals held that
an adverse possessor’s state of
mind did not affect the run-
ning of the 10-year statute of
limitations for ejectment from
real property. While the deci-
sion correctly stated New York
law, it was perceived by some as
unfairly permitting a possessor
to take property from an un-
suspecting owner. In response,
the legislature in 2007 passed a
bill that would have prevented
acquisition of property by
adverse possession unless proof
was shown that the claimant had
no knowledge that the property
belonged to another. As then-
Chair of the RPLS, I appointed a
Task Force on Adverse Posses-
sion, chaired by Robert Zin-
man, to urge a veto of the bill

by the Governor, which he did.
The Task Force then proposed
amendments to the RPAPL,
which were approved by NYSBA
and introduced as 57915. Unfor-
tunately, our proposed bill was
rewritten in significant part by
the legislature to reinstate the
lack-of-knowledge requirement
and other changes, urged in part
by certain members of the New
York State Land Title Associa-
tion. The Governor declined our

request for another veto, and
the bill was enacted as Chapter
269 of the Laws of 2008. For a
review of how the legislation as
enacted has overturned hun-
dreds of years of settled law
and included drafting flaws that
threaten to create havoc and liti-
gation, see Parella and Zinman,
Adverse Possession: What Hath the
New York Legislature Wrought, 37
N.Y. ReAL Pror. L.J. 27 (Winter
2009).

(d) Disclosure of Title Insurance

Service Charges. While review-
ing the proposed bills to license
title agents, it was pointed out
that there was no mechanism

to examine what is known in

the industry as “upcharges,”
charges in addition to title
insurance premiums for matters
related to title insurance, such as
conducting municipal searches
and recording documents. Tom
Hall and others drafted a bill

to require separate disclosure
of (1) payments to governmen-
tal entities, recording offices

and other third parties and (2)
charges made for services. Dur-
ing one of our visits to Albany,
Assemblyman Bradley expressed
interest in sponsoring such a bill.
Our bill was revised and ap-
proved by the RPLS and NYSBA
and introduced on May 19,

2009 as A8404 by Assemblyman
Bradley. In commenting on the
NYSID bill to license title agents,
we have suggested adding this
concept.

12. RPLS Web site, Blog and

Journal
The RPLS Web site has many use-

ful aspects. Its resources and features
include:

¢ Status of Pending Legislation

* 2009-2010 Legislative
memoranda

* 2008-2009 Legislative
memoranda
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¢ Committee pages
® Real Property Law Section Blog

¢ “Join the Real Property Forum”

13. Federal Legislation

We have explored expanding our
monitoring, analysis and memo-writ-
ing in the field of federal legislation.
However, we have not found suffi-
cient interest to pursue this area.

Having served on the temporary
committee that preceded it, I have
been appointed to the NYSBA Spe-
cial Committee on Federal Legisla-
tive Priorities. The mission of the
Committee is to identify and examine
the establishment of an effective
structure to address federal legisla-
tive priorities that will coordinate
NYSBA efforts in Sections, Commit-
tees, the Executive Committee and
the House of Delegates. It will consid-
er ways to enhance NYSBA becom-
ing a resource to legislators and their
staffs. Members of the Committee
have met with several federal legisla-
tors, focusing on New York members.
Priorities include adequate funding
for legal services and elimination of
restrictions on advocacy, repeal of
the federal defense of marriage act,
preservation of the attorney client
relationship, Free Flow of Informa-
tion Act (Shield Law) and global
warming.

14. Current Efforts

(a) Licensing of Title Agents and NY-
SID Regulations on Title Insurance.
A Task Force was appointed to
deal with NYSID regulations
on title insurance, with me as
Chair. We drafted a report on the
proposed NYSID regulations,

a line-by-line mark-up of the
regulations and had a conference
call with NYSID to explain our
comments. Ben Weinstock did

a memo analyzing opinions on
Ins. Law § 6409. We also did a
line-by-line markup of the NY-
SID bill to license title agents, to
supplement our memorandum
in opposition. On December 16,
Tom Hall, Ben Weinstock and 1
participated in a large meeting
with NYSID and many other
interested parties to go over

the bill. Another meeting is
expected.

(b) Government Title Insurance. A
Task Force has been appointed
to review the bills that propose
to create government-run title
insurance similar to the Iowa
model (56288 and 56290 by Sena-
tor Adams), chaired by Joshua
Stein. Assemblyman Brodsky
has announced his support for
the effort. NYSLTA is strongly
opposed.

(c) Power of Attorney. A Task Force
has been appointed to make
needed corrections to the statu-
tory Power of Attorney, chaired
by Ben Weinstock.

(d) RPLS Bill to Amend the High-
way Law. The RPLS Executive
Committee has approved a bill
to amend the Highway Law to
make it conform to the Eminent
Domain Procedure Law. The
EDPL was intended to be the ex-
clusive means for taking private
property by eminent domain.
The bill corrects the inadvertent
failure of the repealer act to
repeal Highway Law §§ 120-123
and makes other conforming
changes.

(e) Unauthorized Practice of Law.
On our visits to the legislature,
we have asked for passage of
the bills to make UPL a felony
(A1643/541) and to provide
criminal as well as civil actions
for UPL (A4300/55445).

(f) Mortgage Foreclosure. The RPLS
has written several memos on
various foreclosure bills, point-
ing out flaws in the bills. Bills
that became Program Bills of the
Governor have been enacted.
Heather Rogers will be report-
ing on the status of mortgage
foreclosure conferences later in
the program.

(g) NYSBA Legislative Priorities. Each
year, NYSBA asks Sections to
propose topics for inclusion in
NYSBA’s Legislative Priorities.
This year the RPLS proposed
two: (1) Support Allowing
Lawyers to Act as Title Insur-
ance Agents; and (2) Support
Making Unauthorized Practice
of Law a Felony. NYSBA de-
clined to adopt them as separate
priorities, but will include them
as part of its priority to support
attorneys in the practice of law.

JOIN THE RPLS LEGISLATION
COMMITTEE TO KEEP UP ON LEG-
ISLATION! The subject is very much
a moving target.

Endnotes

1. Community Nutrition Institute v. Block, 749
F.2d 50, 51 (D.C. Cir. 1984) (attributing
quote to Bismarck).

2. On file with author and is available upon
request.

Karl B. Holtzschue is Co-Chair
of the NYSBA Real Property Law
Section Legislation Committee.
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BERGMAN ON MORTGAGE FORECLOSURES:

Relationship of Speedy Service to Foreclosure
Judgment—A Possible Trap for Mortgagees

By Bruce J. Bergman

New York
has some quirky
rules which can
quietly create
serious problems
for mortgage
lenders, all
highlighted by a
recent case hold-
ing in substance
that if the bor-
rower is not served within 30 days of
initiation of the action (and absent a
good excuse for that failure) a later
judgment of foreclosure and sale can
be successfully attacked. This then is
one of those silent time bombs which
explode on a foreclosure at the end,
sending it all the way back to the
beginning. Where does this all come
from?

It tends to be a bit obscure, but
can be readily understood. Here are
some bullet points to explain the
dilemma.

e A foreclosure in New York
begins when the pleadings
are filed with the court: the
summons and complaint and,
almost invariably, a notice of
pendency (in common parlance,
the lis pendens).

Filing a lis pendens at the incep-
tion is highly recommended and
almost always done because it
means that anyone who there-
after obtains an interest in the
mortgaged property (a new
mortgagee or a new ownet, for
example) is bound by the fore-

closure action as if they were a
party. The foreclosing plaintiff
need not know about them,
search for them or serve them
with process.

But if a lis pendens is filed at the
inception of the action, then the
borrower must be served within
30 days. If not, and even though
service is made later, the [is
pendens is ineffective.

* Ajudgment of foreclosure can-
not be awarded unless a valid lis
pendens is on file for at least 20
days.

Readers can see the problem
coming, all sadly highlighted by the
noted recent case, Bank of New York
v. Vandermeulen, 10 A.D.3d 624, 782
N.Y.S.2d 465 (2d Dep’t 2004).

The summons, complaint and lis
pendens were filed. Plaintiff’s counsel
attempted to serve borrower within
30 days but failed. They tried again
almost two months later and succeed-
ed. No one attacked the lis pendens,
so it was on file, apparently fine. All
appeared in order and so eventually a
foreclosure judgment issued.

Some time after the judgment
the borrower emerged, moving to
dismiss on the ground that the failure
to timely serve (way back at the be-
ginning) nullified the lis pendens and
therefore voided the judgment. In
response, plaintiff argued that defen-
dant had been in hiding and should
not be allowed to argue about the

failure to serve—a good legal position
to take. The problem was that plain-
tiff was unable to back up the charge
that the borrower couldn’t be found
and so the judgment was vacated.

There is both a lesson and a legal
principle here.

The lesson: The borrower must
be served in 30 days. If it cannot
be done—presumably for a good
reason—be able to document why
this was the borrower’s doing, not a
failure by plaintiff.

The legal principle: If there is no
excuse for failure to serve within 30
days, even though everything looks
good, the judgment in that case can
be successfully assaulted—not an en-
couraging principle for mortgagees.

Mr. Bergman, author of the
three-volume treatise, Bergman on
New York Mortgage Foreclosures,
Matthew Bender & Co., Inc. (rev.
2009), is a partner with Berkman,
Henoch, Peterson & Peddy, P.C. in
Garden City, New York, a member
of the USFN and an Adjunct Asso-
ciate Professor of Real Estate with
New York University’s Real Estate
Institute, where he teaches the mort-
gage foreclosure course. He is also a
member of the American College of
Real Estate Lawyers and the Ameri-
can College of Mortgage Attorneys.

Copyright 2010, Bruce J. Bergman
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