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Message from the Section Chair

Iam
pleased to
report that
the Section’s
fiscal year is
off to a won-
derful start.
We enjoyed a
superb Sum-
mer Meeting,
our member-
ship initiative is under way, our CLE
programs are taking shape and we
are working closely with our commit-
tee chairs.

The Summer Meeting at Crys-
tal Springs was well attended, the
weather was hot and perfect and the
program was equally hot and excel-
lent. Our First Vice-Chair, Ben Wein-
stock, organized, chaired and partici-
pated in the program. Over the long-
weekend Meeting, we heard an inter-
esting presentation by Ben on high-
end retail leasing; a comprehensive
panel on construction issues includ-
ing perspectives of the developer, the
attorney, the architect, the lender, the
contractor and the construction man-
ager—all efficiently moderated by
Ariel Weinstock; an interactive enjoy-
able presentation by Anne Copps on
ethics; a fascinating and fast-moving
update on recent cases by Peter Cof-
fey and Michelle Wildgrube; a terrific
timely presentation by Larry Wolk on
mortgage law opinions; an engaging
and relevant presentation by Kathy
Gutierrez and Philip Korb on the so-
cial media revolution; an instructive
presentation by Ed Ambrosino on
economic incentives; and an informa-
tive presentation by Joel Sachs on
oil spills on residential property. At
the Thursday night dinner, we heard
from the CEO of Crystal Springs
Resort Real Estate, Andy Mulvihill,
who told us about the history, the
development and future plans for
the Resort. A special highlight at the
Meeting was that Seymour James, the

President of the New York State Bar
Association, joined us for the entire
Meeting and, at the Thursday night
dinner, shared his vision and plans
for the Association’s coming year. We
thank Ben for producing and chairing
a terrific meeting.

While our Membership Com-
mittee led by Harry Meyer and
Jaime Lathrop is formulating ideas
and developing ways to expand our
membership, David Berkey and Stacy
Wallach are enjoying great success
with the Law School Internship initia-
tive. This is a program which pairs
law school students interested in real
estate with law firms, large and small,
seeking to acquire an intern to learn
and assist with real estate matters.
Brooklyn Law School, St. John’s Law
School, Hofstra Law School, New
York Law School and Touro Law
School are all actively participating in
this program and are placing student
interns. The program is wonderfully
successful, we hope to expand it to
encompass some upstate law schools,
and we could use more host firms—
so please consider the benefits of this
arrangement and David will gladly
provide more details. This is a pro-
gram which promises to broaden the
interest in and appeal of real estate
law and practice and to nurture and
develop the New York real estate law-
yers of the future. We all thank David
and Stacy for their fantastic work on
this initiative.

Our CLE Committee co-chairs,
Larry Wolk and Joe Walsh, are again
overseeing and arranging an amaz-
ing series of programs in the coming
months—the Practical Skills program
in November (two sites) on Mortgage
Foreclosures and Workouts, the five-
site program entitled, “Representing
Purchasers and Sellers of Residential
Condominiums, Cooperatives and
Homeowners Associations,” the Ad-
vanced Real Estate program cover-

ing many diverse real estate topics

in an intensive one-day presentation
(on December 6, 2012), and the very
popular Practical Skills program to
be presented at five sites around the
State in Spring 2013. In addition to
our own direct programs, we are join-
ing the NYSBA Committee on Con-
tinuing Legal Education in co-spon-
soring a program on Receiverships

in New York. In another new CLE
venture, we are joining the Commit-
tee on Law Practice Management and
the NYSBA CLE Department in co-
sponsoring a program at four sites in
October, entitled, “Attorney Escrow
Accounts 101—What Every Attorney
Needs to Know in New York.” Our
own Peter Coffey is a co-chair of this
joint program.

In a related CLE development,
we joined the NYSBA Committee on
Women in the Law in co-sponsoring
the 2012 Women on the Move pro-
gram scheduled to be held in Man-
hattan on October 30, 2012. The
program title is, “Moving Forward:
Building Paths to Success” and Nan-
cy Connery and Mindy Stern will at-
tend and represent our Section.

Turning to our Committees, as
lenders and borrowers begin to close
mortgage loans again, our Attorney
Opinion Letters Committee under
the leadership of Greg Pressman and
Chip Russell has renewed its impor-
tance; our Commercial Leasing Com-
mittee led by David Zinberg and Beth
Holden had a lunch meeting on Mon-
day, September 24; we are working
with Karla Corpus and Laureen Har-
ris of the Condemnation, Certiorari
and Real Estate Taxation Committee;
Ed Filemyr and Peter Kolodny con-
tinue to keep us abreast of landlord/
tenant litigation as they co-chair our
Landlord and Tenant Proceedings
Committee; our Low Income and
Affordable Housing Committee led
by Richard Singer and Laura Monte
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has focused on this very important
area given the difficulties of the hous-
ing market; Mindy Stern and Anne
Copps, leading our Not-for-Profit
Entities and Concerns Committee, are
working on a checklist of real estate
issues facing these organizations;

and Nancy Connery has very kindly
joined Trish Watkins as co-chair of
our Professionalism Committee.

I strongly suggest that all of you
reading this message review pages
78-79 of this Journal, select a Commit-
tee of interest to you, contact one of
the co-chairs and become an active
member. Please also tell your friends,
colleagues, clients and fellow lawyers
to do the same. You and they will be
glad you did so.

Finally, be sure to reserve Thurs-
day, January 24, 2013 to attend our
Annual Meeting and Program at the
New York Hilton. We will present an
interesting, topical and informative
program which you will not want to
miss.

Steven M. Alden

A Pro Bono Opportunities Guide
For Lawyers in
New York State

Online!

Looking to volunteer? This easy-to-
use guide will help you find the right
opportunity. You can search by county,
by subject area, and by population
served. A collaborative project of the
New York City Bar Justice Center, the
New York State Bar Association and
Volunteers of Legal Service.

probono.net

You can find the Opportunities Guide on the

Pro Bono Net Web site at www.probono.net,
through the New York State Bar Association
Web site at www.nysba.org/probono, through
the New York City Bar Justice Center's Web

site at www.nycbar.org, and through the
Volunteers of Legal Service Web site at

NEW YORK
STATE BAR

ASSOCIATION

www.volsprobono.org.

CITY BAR
JUSTICE
CENTER
I

VOLS

Volunteers of
Legal Service
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Tenant’s Checklist of Silent Lease Issues

(Third Edition)

By S.H. Spencer Compton and Joshua Stein

ANY LEASE can conceivably
raise hundreds of issues, from the
glaringly obvious, to the somewhat
obvious, to the obscure. The words
of the lease suggest many of those is-
sues, starting with “economic” issues
and continuing with “noneconomic”
ones, most of which will turn out to
be “economic” issues at the end of
the day;, if they ever actually become
relevant.

When you negotiate a lease for a
tenant, the easy part consists of think-
ing about and responding to issues
that the landlord and its counsel have
already raised in the draft lease. For
example, if the landlord got the rent
or some date wrong, you will ask the
landlord’s counsel to correct the error.
You may ask for longer notice peri-
ods, a more extensive opportunity to
cure defaults, “reasonableness” as a
way to handle any number of issues,
a narrowing of any open-ended ten-
ant obligations or landlord discretion,
and flexibility on use and transfers.
You will also demand absolute clarity
on all monetary and other significant
obligations, deletion of inappropriate
or excessive obligations and restric-
tions, and correction of errors and
internal inconsistencies. To the extent
that anything in the lease is incom-
prehensible, you will try to have
it translated into comprehensible
language. Finally, you will respond to
any other issues that you find based
on your review of the language of the
lease.

When you identify all these is-
sues, you will ask for changes based
on your experience and knowledge
and the tenant’s specific needs. It is
a reactive process that starts with the
express language of the lease itself.

You must also identify what is
not in the lease. If the tenant will
need or want something that the lease
doesn’t cover, you must ask for it or it

A landlord’s lease form won’t
always remind the tenant’s
counsel of everything they
might need to think about
and neqotiate to properly
protect their client.

won’t be there—and it won't be there
for the entire term of a document that
can remain in place for a very long
time. That’s a daunting prospect. It
forces the tenant’s counsel to think
outside the agenda that the landlord
and its counsel defined within the
terms of the lease they circulated.

The courts won't necessarily
agree with a tenant who later asserts
that some missing lease provision
“should be inferred” because it’s
consistent with the basic relationship
between the parties. Instead, if it’s not
there, it is not part of the agreement.

That isn’t necessarily the only
way that a legal system might deal
with leases. For example, in civil law
countries, a statute defines most of
the rights and obligations between
landlords and tenants, filling in a lot
of gaps that might otherwise consti-
tute “silent lease issues.” The parties
simply need to memorialize their
basic business terms. They rely on the
generally applicable leasing statute
for all the other rights and obliga-
tions regarding the leased premises.
If the statute doesn’t make sense for
them, they may be able to modify it
by contract. But if they don’t, then
the statute governs their relationship,
and they don’t have to contractually
“think of everything.”

In the United States, in contrast,
if you represent any tenant, you bear
the burden of identifying and dealing
with issues that a landlord’s typical
standard lease does not mention at

all, but that may nonetheless mat-

ter a lot to your tenant client. These
are the “silent issues” in any lease.
Unlike the obvious issues covered in
any landlord’s lease form, the silent
issues are hard to identify, because
the landlord doesn’t do you the favor
of reminding you about them.

Genesis of the Checklist

In 1999 and 2000, a subcommittee
of the Commercial Leasing Commit-
tee of the New York State Bar As-
sociation Real Property Law Section
developed and published a checklist
of silent lease issues for use by at-
torneys who represent commercial
space tenants. That original checklist
was republished extensively, drawing
many comments and responses from
readers. Based on those comments,
further thought, subsequent experi-
ence, and further review by members
of the subcommittee, the authors
(again with help from the subcom-
mittee) issued a second edition of the
tenant’s silent lease issues checklist in
2003.

Since then, the co-authors of the
tenant’s checklist have continued to
keep their eyes open for items to add
to the checklist and other changes
to make. At one point, they resolved
never to publish a third edition, but
changed their minds when they real-
ized that the cumulative effect of all
their notes and improvements added
up to a third edition. Like the previ-
ous editions, this third edition seeks
to help tenants’ attorneys identify
and, if they choose to, raise “silent
lease issues” when they review a
typical landlord’s standard commer-
cial lease.

The original “silent lease issues”
checklist project expanded over
time to include other issues, not just
“silent” issues, that a tenant’s counsel
may wish to raise in lease negotia-
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tions. Reminders were also added for
some, but not all, of the due diligence
that a tenant (or its counsel or other
advisers) might want to undertake
before the tenant signs a lease. This
third edition of the checklist contin-
ues that approach.

This checklist mentions each
possible issue only once, even if it
might reasonably belong under more
than one heading. Even when an
issue in one section relates closely to
some other issue somewhere else, the
checklist never provides a cross-ref-
erence. Any user who wants the full
benefit of this checklist should read it
from beginning to end.

This checklist covers most issues
alphabetically, which makes no logi-
cal sense at all, but creates at least
the appearance of order and acces-
sibility. The last few sections of the
checklist cover the various stages of
the lease negotiation process, which
don’t logically belong in the same
alphabetical sequence. For anyone
who negotiates leases for tenants, this
checklist offers a useful set of remind-
ers about nearly everything that
could matter. This checklist will even
help a landlord’s counsel, although
any landlord’s counsel may prefer the
Landlord’s Checklist of Silent Lease
Issues, of which a third edition will
soon appear.

What the Checklist Is and Does

This checklist discusses a tremen-
dous range of issues. Those issues
represent, or at least touch on, almost
every possible issue or event that
could arise or occur when two parties
have potentially conflicting interests
in the same real property over a very
long time.

A lease amounts to a private stat-
ute. The parties who must live with
this statute have no way to change
it except by persuading the other
party to agree to a change. This might
require the writing of a check, and
perhaps a large one.

Thus, a lease must get it right the
first time. Before embarking upon the

relationship that the private statute—
the lease—will govern, each party has
an opportunity to shape the statute
that will govern the relationship. This
checklist should help a tenant and its
counsel seize that opportunity.

Which Issues to Raise

Depending on the market, the
parties, their relationship and history,
the nature of the transaction and its
timing, the scope and terms of your
engagement, and any other circum-
stances, you may or may not choose
to raise issues from this checklist.
Even if you do raise these issues, you
will not necessarily prevail on any of
them. But if you never even raise an
issue, you cannot possibly prevail on
it. You can’t win it if you aren’t in it.

You should only “consider” rais-
ing each checklist item, as opposed
to automatically raising it because
you found it on some checklist. Any
checklist does not substitute for
thought and judgment. And if an is-
sue doesn’t really matter or apply to
the lease you are working on, don’t
raise it. You'll lose credibility. Even
more important, before you ask for
some concession, make sure the lease
doesn’t already give you that conces-
sion. If you raise an issue that the
lease already resolved in your favor,
you may lead the landlord to scruti-
nize and worsen what was already
there, thus producing a less favorable
outcome than if you had said nothing
at all.

The fact that any particular lease
does not reflect positions suggested
here does not necessarily mean that
the tenant’s counsel did a bad job.
To the contrary, to serve its client
best, sometimes the tenant’s coun-
sel should raise no issues at all and
just get the deal signed, or identify
and raise issues that are outside this
checklist.

Sometimes, a tenant will tell its
counsel to “just raise the major issues,
and don’t bother with the minor
stuff.” In those cases, this checklist
might help counsel raise a few “ma-

jor” issues, but the client will proba-
bly not appreciate it if counsel makes
extensive use of this list. Of course,
some issues the tenant may consider
“minor” may have implications not
known to or considered by the cli-
ent or counsel. Watch out for these.
Counsel your client accordingly.

If your client tells you to focus
only on the critical issues because of
budget, transactional, or time con-
straints, you may want to focus first
on these sections of the lease, and the
corresponding issues suggested in
this checklist.

1. Use—Section 42

2. Rent (no separate section in this
checklist)

3. Operating Expenses—
Sections 24, 25

4. Real Estate Tax Escalations—
Section 31

5. Assignment and Subletting—
Sections 3, 4

6. Security Deposit—Section 37

7. Alterations (Initial Occupancy)—
Section 2

8. Services by Landlord,
particularly air conditioning—
Section 38

9. Electricity—Section 11

10. Utilities, other than electricity—
Section 43

If relevant to a particular transac-
tion, counsel should also probably
include on the “short” list of “top”
issues these topics:

11. Alterations Generally, Not Only
for Initial Occupancy—Section 1

12. Failure to Deliver Possession—
Section 16

13. End of Term—Section 13

14. Parking, at Least for a Suburban
Building—Section 27

The authors counsel against the
minimalist approach suggested here.
To the contrary, counsel should con-
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sider the entire lease and also at least
consider raising issues suggested

in this checklist. If the client insists
on minimalism, counsel will want

to establish a record of the client’s
instructions and the fact that counsel
warned of the resulting risks.

On the other hand, if the tenant’s
business strategy consists of trying to
prolong lease negotiations, an easy
goal to achieve, this checklist will
provide plenty of help. More than al-
most any other category of real estate
negotiations, lease negotiations can
take as much or as little time as the
parties want. They give the parties an
opportunity to think about and deal
with an incredible array of issues: all
the practicalities related to operation
and occupancy of a building over an
extended period. For example, the
definition of “operating expenses,”
in and of itself, can raise dozens of
knotty issues that may amount to a
reinvention of cost accounting and
federal income tax law.

In deciding which issues to raise,
a tenant may also want to think
ahead and assess how those issues
may turn out once the tenant raises
them. If the lease already covers an
issue in a vague way, the tenant may
prefer that vagueness and uncertainty
over the adverse certainty that might
result if the tenant tried to clarify
the language in question, and the
landlord clarified it in a manner that
benefited the landlord. The tenant
may prefer uncertainty in the lease,
especially if coupled with a high
likelihood of a tenant-oriented judge.
In other words, keep in mind the
principle that sometimes one should
not ask a question unless one will like
the answer.

This dynamic arises whenever
a lease or other legal document is
“vague” on any issue. Sometimes we
would rather have the vagueness we
know rather than the clarity we don't.

What Types of Leases?

This checklist applies primar-
ily to substantial commercial space
leases for both retail and office
tenants. Most issues here will apply
to some leases but not others. You
should interpret almost every item
in the checklist as if prefaced by the
caveats: “if applicable, appropriate,
desired, possible, under the circum-
stances, taking into account the size
and nature of the transaction, market
conditions, practicalities, the tenant’s
business agenda and anticipated use
of the premises, accounting consider-
ations and current accounting rules,
the needs and negotiating positions
of the parties, what the tenant expects
of lease negotiations, the tenant’s in-
structions to counsel, the timing, and
all other circumstances.”

Many items on the checklist make
sense only for very large tenants that
might occupy all or most of a large
building. If a smaller tenant raised
some of these issues, a landlord
might reasonably regard the tenant’s
requests as bizarre and overreaching,
or perhaps even a bad joke. In con-
trast, for a chain store tenant, making
the same request might seem entirely
routine.

The checklist makes no effort to
explain which issues apply to which
types of leases. The checklist also
makes no consistent effort to suggest
how a landlord might respond to any
lease provisions suggested here.

The checklist does not consider
“triple-net” leases, ground leases,
“bondable” leases, “synthetic” leases,
“build-to-suit” leases, leases from a
seller to a purchaser of a company, or
other specialized leasing transactions,
some of which are not really leases at
all, but capital transactions masquer-
ading as leases.

The discussion in this check-
list sometimes states that a tenant
“should” consider or even “should”
obtain certain provisions. Each such
statement must be taken with a
bushel of salt, because the co-authors
do not purport to establish or define
“standard” requirements for what
any lease “should” or “should not”
say. Every lease represents its own
negotiation, depending largely on the
business and marketplace contexts.
The making of definitive one-size-
fits-all recommendations would
thus be inconsistent with reality in
the world of commercial real estate
leasing. Nevertheless, it focuses the
presentation.

This checklist considers lease
negotiations from the tenant’s per-
spective. It is a tenant’s checklist. The
authors and all previous checklist
contributors do not necessarily be-
lieve that any landlord should accept
the tenant’s position on any issue
suggested in this checklist.

The checklist does not represent
a position statement or recommen-
dation by any co-author, publisher,
subcommittee member, or any orga-
nization with which any of them is af-
filiated. The checklist does not define
a “minimum standard of practice.”
It's more like a “maximum standard
of practice.” It does not give anyone
a “smoking gun” to prove malprac-
tice if any particular lease omits any
particular provision(s) suggested
here. This checklist is not exhaustive
or complete. It is just a checklist. It’s
a resource for leasing practitioners. It
creates no legal duties or obligations.
Users of this checklist are cautioned
not to rely on it in any way or for any
purpose. Some of its comments and
suggestions may be inappropriate, or
worse.
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Tenant’'s Checklist of Silent Lease Issues

1. Alterations

1.1 Acceptable Contractors. Attach
as an exhibit a list of pre-ap-
proved contractors, architects,
and other vendors. If the land-
lord has approval rights, have
the landlord pre-approve as
many names as possible. If the
landlord reserves the right to
delete pre-approved names, in-
sist that the landlord act reason-
ably and, in any case, that the
list must always contain at least
a minimum number of names
in each category. To the extent
that the landlord’s list does not
include the tenant’s desired
team, fix that before signing the
lease. Make sure the landlord
can’t later remove vendors of
particular importance to the
tenant.

1.2 Flexibility. The tenant will
want to maintain some freedom
in choosing its architects, en-
gineers, other consultants and
contractors. It will not want to
be limited to the landlord’s ap-
proved list. At a minimum, the
tenant should have the right to
propose, at any time, additions
to the landlord’s list for the
landlord’s reasonable approval.

1.3  Consent Requirements. The
landlord should consent in
advance to the tenant’s initial
alterations and any anticipated
future alterations. For nonstruc-
tural changes, try to eliminate
any landlord consent require-
ment. Instead, just give the
landlord at most the right to
confirm that the intended work
complies with objective and
limited criteria that the lease
defines. If that doesn’t work,
try to get the landlord to agree
to be reasonable about approv-
ing any nonstructural tenant al-
terations. Prohibit the landlord
from requiring the tenant to
make any changes in alterations

1.4

1.5

1.6

1.7

that would increase their cost,
except because the tenant’s
plans do not comply with law
or with objective criteria in the
lease.

When Consent Not Required.
Try to persuade the landlord to
agree to limit any requirement
for the landlord’s consent to al-
terations. For example, perhaps
the tenant should not need the
landlord’s consent for decora-
tive or minor (less than a stated
cost?) alterations or partition
walls. Changes in the economy 1.8
and work structure may make
it necessary for many tenants to
have more flexibility than in the
past to relocate partition walls
or make other nonpermanent
changes.

Proprietary Design Features. If
the tenant regards its space ar-
rangements, designs, and office
layouts as proprietary informa-
tion, the tenant may want the
landlord to let the tenant make
any alterations permitted by
law, with no need to obtain the
landlord’s consent or even to
deliver plans to the landlord.

LEED Compliance. If the ten-
ant seeks to comply with LEED
“green building” standards,
the tenant may need to include
suitable language in the lease,
and modify some typical lease
provisions. That subject oth-
erwise lies outside the present
checklist.

Multiple Floors. A multi-floor
tenant may want the right to
construct internal stairs and
drill through floors for cabling.
Such a tenant may also want
the right to use the building’s 1.9
internal fire staircases for access
between floors. If the landlord
allows the tenant to cut through
the slab to install an internal
staircase, the landlord will

generally require the tenant

to restore, either specifically

or under a general alteration
restoration clause. The tenant
should seek to negate that re-
quirement. If the tenant has the
right to “give back” a floor to
the landlord, what happens if
that floor contains communica-
tions cables serving the tenant’s
other floors? The tenant may
want the right to leave those
cables in operation, even after
giving back the floor.

Risers and Other Passages.
The tenant may want to use
riser spaces, shafts, chambers,
and chases to run ducts, pipes,
wires and cables. Although,
conceptually, limiting each ten-
ant to its proportionate share
of this space seems fair, such

a limitation may not allow the
tenant to meet its needs, espe-
cially if the landlord’s building
is inadequate (as a whole) to
meet the needs of modern ten-
ants. Try to have conduits and
risers exclusively allocated to
the tenant, not shared. At a
minimum, try to control who
else may use them, and how.
The tenant may want the right
to control access to any con-
duits and risers serving the ten-
ant. Provisions concerning riser
use may need to be coordinated
with those concerning telecom-
munications access. The entire
area of telecommunications

is one where many landlords
ignore applicable provisions of
federal law that mandate free
access. Instead, landlords seek
to impose restrictions and fees
that may simply be void.

Hoist. The tenant may want
the right to install and use an
outside hoist. Conversely, if
the landlord decides to install
an outside hoist, the tenant
may want the right to use it,
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and the landlord should agree 2. Alterations (Initial Occupancy) 2.6  Existing Violations. The land-
to remove it as promptly as . o lord should agree to cure any
possible. ’ 21 Imtli?l_cn_t eria and . existing violations against the
o Spec1ﬁcatlop§. St.ate the crite- building that may prevent or
1.10 L1m1.t Fees. If the tenant agrees ria and sPe.czlfl.catlons for t}}e interfere with the tenant’s in-
to re1m?burse the landlorfi for landlord s 11.r11t1a1 construction tended alterations. It is up to
fees of its architects, engineers, of thg building, common areas, the tenant’s experts to deter-
or othgr consultants in connec- Parkmg lot, and any related mine whether any such viola-
tion with the .landlord S review improvements that concern the tions exist and whether they
of.any alterat%on's, the tena.nt t.eniant n any way—.not just would, in fact, interfere with
V;?H wfant ti/[hmlt or ne(gﬁ)tlate limited to the premises. the tenant’s work. They very
Zu(:{iengeiie te(;fsn%felrll:;:it}sl’:;n 2.2 Entering Premises Before well might not.
architect and the tenant’s archi- Lease Commencemen}. The 2.7  Credit Issues. Is the landlord
tect is competent and licensed, tenant may want the right to creditworthy? If the landlord
why should the tenant agree to enter ,t,he premlses’:before t}}e fails to build out or contribute
pay the landlord’s architect at lease commences —cven if to the tenant’s work, what can
all? the tenant will have a free rent the tenant do? Most leases
. . period after “commencement.” say that the landlord has no
111 Time tlo Remove Liens. If the The tenant may want to use . liability beyond its interest
tenant’s work produces liens, that pre-commencement period in the premises, if that. At
tbe tenant will want enough to start preparing the space for a minimum, the tenant will
Flm? to remove them, ’Z\k— | the tenant’s needs. want a right to offset against
igg;i?ﬁ?s;?;gg f;;iiiagfj 2.3  Landlord’s Space Preparation. ren”,c—with a “default inter-
law and related delays. The The lease should define how est” factor—for any landlord
landlord should agree not o the landlord will prepare the contribution not paid or work
pay any lien that the tenant has space for the tenant, including not performed. The tenant
bonded or is otherwise actively the landlord’s responsibilities will also want to assure that
. o for asbestos abatement or re- its offset right remains valid if
and dllhgently C}'(:I;flesflng mn moval, demolition, reﬁreproof- the landlord’s lender forecloses
comprhiance with the lease. ing, floor leveling, and closing against the property. Toward
1.12 Right to Finance Alterations. of floor penetrations. Does that end, the tenant might con-
The tenant may want the right the space contain any unusual sider whether an “offset” right
to finance alterations, perhaps existing improvements, such is such a good idea, given that
even on a secured or quasi- as vaults, that the tenant will most nondisturbance agree-
secured basis. Require the land- want the landlord to remove? ments provide that a foreclos-
lord to assist the tenant’s lender What level of completion must ing lender will not be bound
as needed, such as by signing the landlord achieve? An archi- by any “offset” rights in the
landlord’s waivers, or at least tect’s certificate? A certificate lease. Instead, the tenant might
subordinations. Consider at- of occupancy? Temporary? want to replace the “offset” for
taching the required form of Permanent? nonperformance with language
waiver or subordination to the . that gives the landlord an op-
lease. If the landlord will notlet 24 Delayed,Complgtlon. If the portunity to increase the rent
the tenant grant liens to secure }an’[(.iloril S Y?ﬁk S lat(; olr de—t paya‘?le for the space if and
equipment financing, perhaps ;Cl ve, treat this as a failure to only if the landlord does what
ask the landlord to provide eliver possession, or at least the landlord was supposed to
the financing instead, with re- provide meapmgful conses do. This may produce a better
payment built into the rent or quences, typically day—for-d?y result for the tenant (than an
documented separately. additional .free rent after deliv- “offset” right would) under
ery, escalating (e.g., two days nondisturbance agreements. If
1.13 Bonds. If the lease requires free for each day of delay) if the the landlord has a construction
the tenant to obtain any type delay continues. loan in place for the very pur-
of bond relating to payment 2.5 Right to Remeasure. Allow the pose of paying for the tenant’s
for alterations, ask a bonding improvements, the tenant could
tenant to remeasure the square p - > .
company whether the tenant : seek a direct right to receive
: . footage of the premises when &
can actually obtain the bond in the landlord has finished its those advances as part of ne-
E‘elisgon‘ Often the answer will work, at least for a new build- gotiating the pondlsturbance
ing or extensive remodeling. agreement with the lender. The
10 NYSBA N.Y. Real Property Law Journal | Fall 2012 | Vol. 40 | No. 4



2.8

2.9

2.10

feasibility of such arrangements
will depend on state law on
permitted uses of building loan
proceeds.

Building Systems. Are the
existing building systems ad-
equate? Should the landlord
agree to complete any up-
grades? By when? Should the
landlord construct any new in-
stallations outside the tenant’s
premises? What about HVAC,
fire safety or other system
connections? Directional and
wayfinding signage? Does the
tenant have any special electri-
cal requirements? Does the ten-
ant require any space outside
the premises to install electri-
cal, communications, or other
equipment for its own use? A
backup generator? Should the
landlord install these things?
Does the landlord have a back-
up generator that the tenant
would like the right to use?

Staging or Storage Area. Will
the tenant need any staging
area, “lay-down” area, or stor-
age area for its construction ac-
tivities and move-in program?
If the building has a loading
dock, service elevator or out-
side hoist, the tenant may want
the right to some guaranteed
usage or priority, particularly
while it moves in and out, with-
out charge. Hourly rates for
these services can otherwise be
quite high.

Substantial Completion. If the
landlord performs the tenant’s
initial alterations, “substantial
completion” should require the
landlord to have installed and
activated all communications
systems, utilities, and interior
elevator service. Require the
landlord to deliver a perma-
nent certificate of occupancy if
at all possible in the particular
circumstances, because a tem-
porary certificate of occupancy,
which expires after 90 days (in
New York City), may not suf-

211

2.12

2.13

fice. Treatment of this issue will
vary by location.

Rent Commencement. The ten-
ant should not pay rent until
particular anchor tenants are
open for business; the landlord
has finished specified construc-
tion, including common areas;
and the landlord has paid the
tenant the agreed construction
cost reimbursement.

New York City Commercial
Rent and Occupancy Tax. New
York City commercial tenants,
in certain areas of the city, pay a
“commercial rent and occupan-
cy tax” that is almost unheard
of outside New York City. In a
particularly formalistic (or “cre-
ative”) application of that tax,
city tax officials impose a com-
mercial rent tax on the rent that
a tenant would have paid but
for an express rent credit that
the lease gives the tenant to
compensate the tenant for work
it did in building out its space.
The city treats that credit as if

it were a “deemed” payment of
rent, hence a taxable event—ig-
noring the fact that the credit
probably results in some other
taxable increase in the stated
rent under the lease. If the par-
ties achieve the same economic
result through a free rent peri-
od or some other dollar adjust-
ment of the rent not expressly
tied to the cost of the tenant’s
work, the rent forgone does not
trigger a commercial rent tax.
So a wise New York City tenant
will ask for a free rent period or
a general rent abatement rather
than a rent credit tied in any
way to the cost of the tenant’s
alterations.

Tenant’s Build-Out Allowance.
If the tenant performs the ini-
tial alterations for its space,
then allow the tenant to apply
its build-out allowance to any
“hard” or “soft” costs. The
landlord should disburse any
remaining allowance directly

2.14

2.15

to the tenant or as the tenant
directs. If the landlord fails to
disburse any allowance within
some reasonable period (e.g., 90
days) after the tenant properly
requests it, then allow the ten-
ant to abate rent to recover the
amount due, with interest at
some high rate. At lease sign-
ing, should the landlord create
an escrow fund for the tenant’s
work allowance?

Simultaneous Work. Prohibit
the landlord from doing any
nonemergency work in or af-
fecting the space while the
tenant performs its initial build-
out. If the landlord must enter
the tenant’s space to perform
any work during the tenant’s
build-out, all landlord’s work
must conform to the tenant’s
and its contractors’ reason-
able instructions and timing
requirements.

Tax Implications of Build-Out
Allowances. When a landlord
contributes funds to a ten-
ant’s alterations, that payment
may create immediate taxable
income to the tenant, though
the landlord cannot recoup the
same outlay except through
depreciation on a schedule of
up to 39 years, regardless of the
lease term. Only the Internal
Revenue Service wins. The
tenant may wish to negotiate
instead that the landlord owns
(and depreciates) the tenant’s
improvements for tax purposes,
in exchange for some other
benefit to the tenant. As an
alternative, the parties might
characterize the allowance as
reimbursement for current
expenses, such as the tenant’s
cost of moving, buying out its
existing lease, or purchasing
tangible personal property like
furniture, fixtures or equip-
ment. Although the tenant may
still suffer taxable income, the
recharacterization will improve
the landlord’s position by giv-
ing the landlord either a current
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deduction or a much shorter
depreciation period. The par-
ties can shift this benefit to

the tenant by adjusting other
economics of the lease. Have an
engineer or appraiser prepare

a cost segregation study to de-
termine which property can be
depreciated over such shorter
periods. If the amounts are sig-
nificant, involve a tax lawyer to
consider possible tax mitigation
or deferral.

as simple and expeditious as
possible. And try to complete

it early in the assignment or
subletting process. Instead of
requiring the tenant to submit
to the landlord fully executed
assignment or subletting docu-
ments, ask the landlord to agree
to approve or disapprove the
transaction in principle—be-
fore the tenant even starts its
marketing—based solely on the
tenant’s anticipated pricing. As
a fallback, defer the landlord’s

location or, worst case, some
reasonable group of locations.
Define “affiliate” to include
trusts, estates, and foundations
in which the tenant or its of-
ficers are involved. The lease
should impose no burdens at
all (brokerage commissions, re-
capture or consent rights, pric-
ing constraints, and the like)
for affiliate transactions. For an
affiliate transaction, the tenant
should merely agree to notify
the landlord of the transac-

3. ésmgnm;nt ar}d Subletting: approval only until the tenant tion—nothing more.
onsent Requirement has delivered a term sheet, the .
\dentitv of d assi 3.6  Suppliers, Vendors, Customers
3.1 Landlord’s Consent. Ideally, identity of a proposed assignee and Others. Let the tenant sub-
i or subtenant, and (in the case of A ‘
allow thg tenant to assign Of ! 1( p o let (or license space) to its sup-
sublet without the landlord’s an assignment only) financia pliers, vendors, or customers
i icu- information about the proposed ! . !
appr(.)val.. Thls e paljtlcu assignee. These earl C{)earznce as appropriate for the tenant’s
la}rly justified under partlcule.lr ghse: Y business convenience. Will the
Clrcumsta}nFes \fv}}ere goverr.ung procedu.res S.T:el’}l;l IiarZE:uerly tenant or its principals form
law prohibits giving any prior appropriate if the landlord can joint ventures or other new
notice of a transaction, such recapture the space .1f the ten- businesses (e.g., “new business
as securities laws prohibiting an{)f’igposes an assignment or incubators”) that should have
i i subletting.
prior notice }? f ? mglr gi{' ﬁt al d 8 the right to share the tenant’s
punimum, t ebin 'O;hs lccl)l'l 3.4 Consent Form. Attach as an space without any need for
not unreasonably withhold its exhibit the required landlord’s landlord approval?
consent. Try to set standards for consent form to any transfer
reasonableness. Try to provide Goal: prevent the landlord ) 3.7 Lender Approval
that the landlord’s consent will from'a ddine new conditions Requirements. The lease
be automatically given if the 6 should not require approval
and restrictions when consent-
proposed transaction meets : ) . from the landlord’s lender for
o .. ing to a particular transaction. bl . ¢
specified objective and easy Although such conditions and subleases or assignments. I
criteria (e.g., net worth, repu- - it does, get copies of the loan
. L restrictions may not conform
tation, no felony convictions, to the lease, the tenant may documents, and check them for
experience, and proposed use). agree to thém because there is lendgr e}pprovgl ?e'quirements,
In the case of a sublease, the no choice or simply because and insist on limiting (or at
amount of subrent to ]oe palq the tenant is/was not paying least receiving copies gf) any
should not be a permitted cri- careful enough attention (or burdensome changes in lender
terion for approving subleases. saving money on lawyers) at approval requirements in fu-
The tenant must keep paying the time. The consent form ture refinancings.
&ﬁal?r;ilc‘:;ﬁ s;ﬁg;ﬂiotﬁza;fg_ should include language al- 3.8 Licensees. The tenant should
rent 1;1atter zlmless the landlord lowing the tenant to assign to notneed the landlord’s consent
oPOses tc; lower the rent fo any subtenant or assignee all of to grant bona fide concessions or
p Ph he subrent? the tenant’s rights against the licenses.
match the subrent? landlord. orchibited T ) .
. . 3.9 rohibited Transfers. Try to
3.2  Assignment vs. Subletting. -
Don/% assume the Conditiois 3.5 CarVe'Out fOl' Afﬁllates. persuade the landlord to com-
nd procedures for assienment Expressly permit any assign- mit to providing notice and
and p (]:))Tett;l‘[ s ho Eli;s % € ments and subleases to af- an Opportunity to cure if the
Ian t Tll Ee n f’; :h 0;1 2 ,:/ivagg filiates (defined as broadly as tenant violates a lease restric-
r atrci t Vei nmenteasi ngnty possible) or successors, or in tion on transfer. Just like any
is lcds ?fs gh ent, a eﬂa bil connection with the sale of the other default under the lease,
n more flexibil- / -
iS O:n sgbleettirfwe ore e tenant’s business. If the tenant a tenant can and should have
v & operates multiple locations, the right to cure that default—
3.3 Simple Approval Procedure. a “sale of business” ShOU1d in this case by rescinding the
Make the approval process include the sale of a single
12 NYSBA N.Y. Real Property Law Journal | Fall 2012 | Vol. 40 | No. 4



3.10

3.11

4.1

transfer. The landlord will
probably ask that the right to
cure apply only to innocent or
minor transfers, thus raising a
factual dispute likely to create
more trouble than it’s worth.

Recapture of Premises. If the
tenant requests approval of an
assignment or subletting but
the landlord elects to “recap-
ture” the space, the tenant may
want to have the right to with-
draw the request. If the land-
lord recaptures the premises for
any reason, the landlord should
reimburse the unamortized
cost of the tenant’s furniture,
furnishings, equipment, and
improvements. Any recapture
notice by the landlord must be
accompanied by mortgagee
consent to be effective. If the
landlord elects not to exercise a
recapture right, then the land-
lord should not unreasonably
withhold consent to the ten-
ant’s proposal.

Assignment/Sublet Involving
Other Tenants. The landlord
should consent in advance to
any assignment or subletting
between this tenant and other
tenants in the building, wheth-
er this tenant provides or re-
ceives additional space. Ask the
landlord to waive in advance,
for the benefit of this tenant,
any provisions in other tenants’
leases that would prohibit or
limit such transactions or dis-
cussions, including recapture
rights, profit participation, and
consent requirements.

Assignment and Subletting:
Implementation

Assignor and Guarantor
Protections. As a general legal
proposition, when the tenant
assigns the lease, the original
tenant remains liable for any
default by the current assignee,
or any later assignee. To facili-
tate future transactions, the ten-
ant may want to try to mitigate
that long-term post-assignment

4.2

4.3

44

exposure, as it may severely
constrain the tenant’s flexibility
when negotiating a future as-
signment. Try to say that both
the assignor and any lease
guarantor have no more liabil-
ity—their liability terminates—
if the tenant assigns the lease
and satisfies certain conditions.
If the tenant cannot obtain this
protection, then the tenant may
ultimately need to structure
any future lease transfer as a
sublease.

Guarantor Protections. Ask the
landlord to agree to give any
unreleased assignor (guarantor)
notice of any assignee’s default
and an opportunity to cure it.
In any such case, the assignor’s
guaranty liability would ter-
minate if the landlord did not
give the notice. An unreleased
assignor (guarantor) might
also want a right to obtain a
“new lease” if the landlord
terminates the lease and the
unreleased assignor (guaran-
tor) later performs the tenant’s
obligations.

Suretyship Boilerplate. If, after
an assignment, the landlord
and the assignee modify or
extend the lease, a typical sure-
tyship boilerplate provision in
the lease may say that the unre-
leased assignor and its guaran-
tor remain fully liable under
the modification or extension.
Although such boilerplate may
make sense in the context of

an affiliate guaranty, it makes
no sense for an unreleased as-
signor of a lease where the as-
signee is an independent third
party. Insist that in such case
the assignor’s and guarantor’s
liability will never exceed what
it would have been under the
original lease.

Stock Transfers. If a lease treats
an equity transfer as an assign-
ment for consent purposes,

the lease should not then treat
it that way for purposes of

4.5

4.6

requiring the assignee to as-
sume the lease, except where
the equity consists of a general
partnership interest in the ten-
ant. Many landlords’” forms are
written in a way that might
require such an assumption of
liability. If the lease deems an
equity transfer to constitute

a lease assignment, the ten-
ant should exclude mergers,
consolidations, initial public
offerings, any change of cor-
porate control of a substantial
operating company, transfers of
publicly traded stock, the sale
of all or substantially all of the
tenant’s assets (or of all assets
within some particular catego-
ry), transfers among affiliates,
and any transfer resulting from
an exercise of remedies by a

bona fide pledgee.

Assignment of Security
Deposit. A tenant will want
the right to assign the security
deposit to any assignee of the
lease. If the security is a letter of
credit, the landlord should co-
operate in substituting one let-
ter of credit for another (so two
letters of credit are never both
outstanding at once) if the ten-
ant assigns the lease or changes
banks.

Confidentiality. The landlord
should agree to keep confiden-
tial any financial information
that a prospective assignee or
subtenant furnishes, and agree
to sign a standard confidential-
ity agreement upon request.
Such an agreement would in-
clude a requirement to return
any confidential information

if a transaction does not close.
Similar requirements should
apply for any final transfer
documents delivered to the
landlord. The parties may want
to attach as an exhibit the form
of confidentiality agreement to
be signed, or build it into the
lease itself to avoid delays and
discussions if the agreement
becomes relevant.
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4.7  Splitting the Lease. The ten- as broadly and inclusively as “taxed” the first $1 million of
ant may want the right to sever possible. For example, include increased value of the tenant’s
a large lease into two or more brokerage commissions, pro- leasehold. The lease should
separate and independent fessional fees, build-out, costs let the assignee treat that lease
leases, to facilitate assignment (including rent payable to the purchase payment as part of
in pieces—a more flexible exit landlord) of carrying the space the assignee’s cost of the lease
strategy. This could produce vacant during a reasonable when subleasing or assigning
greater flexibility down the marketing period, any free rent to someone else. The assignee
road and perhaps tax benefits period, transfer taxes, cost of tenant’s deductions should
depending on the particular furniture included in the trans- include any consideration that
circumstances. It also would, in action, and the unamortized the tenant paid to acquire the
the worst case, allow the tenant balance of the tenant’s original lease, straight-lined, possibly
to “walk away” from one lease improvements to the space. Try with an interest component,
without imperiling the other to let the tenant claim all these over the remaining term of the
lease, if the tenant can success- deductions at the beginning of lease.
fully resist the landlord’s desire the sublease term, from the first ..

Y . 411 Minimum Subrent. The lease
to cross-default the two leases. subrent dollars received, rather hould not prohibit the :
Any such cross-default would than amortize them over the ? ou r];? tI;rO ’1t 1tthe efnan
vitiate the lease-splitting effort. sublease term. If the landlord rom SUbICting 1ts space tot

L. . less than the current stated rent,
. insists on amortization, then ,
4.8  Protections for Subtenants. X . because that’s exactly what the
at least try to include an inter- . .
The landlord should agree to . tenant will very likely need to
L 3 o est factor on the unamortized
give “nondisturbance” or “rec- u do.
© oition” riehts to subt s if balance. Once the “profit” for
ition” rights to subtenants i
& 5 . . a sublease has been measured, 412 Estoppel Certificates. To facili-
the subleasing transaction satis- th houl : .
: . e tenant should avoid pay- tate future lease assignments
fies certain tests. Usually one of ine the landlord’s sh £
. . ing the landlord’s share of it as or sublets, the landlord should
those tests will require that the 1 he ti £ th . o
a lump sum at the time of the agree to deliver estoppel certifi-
subrent must equal or exceed . . .
subleasing—even with a dis- cates as needed.
the rent under the lease. Any

h . t makes th count factor—because the ten- . . .
suc d}‘etqugemen makes the ant may never see the alleged 413 Bills and Administration. If
nondis .ur ance/.recognltlon ”pI‘Oﬁt.” Instead, any ”pI‘Oﬁt” the tenant sublets, try t.o have
protections relatively worth- payments to the landlord the landlord agree to bill the
}esg- g?ﬁtiﬁ t?e ’Zzlnagt Sh(;ul? should be due only to the ex- sgbtenant directly for any ser-
INS1S b? et anh or p;o e(t: tent the tenant actually receives vices the landlord provides to
fmyt slu tef}?n w olietS},lBre? the anticipated “profit.” If the the subtenant, and any other
is ﬁ t?s ”z;n" mar E .t” u ) subtenant or assignee defaults, landlord sundry charges that
‘(/:V a oe}s) 1 arr n;ar € tm?ean. allow the tenant to stop paying apply to ’fhe subleased part of
A(c)lmpi'r a de ex1s?n%§};1 renhs. and perhaps even recalculate the premises. Although th? ten-
: \./ter 15e rentsi }f p lrase (and receive a suitable refund ant.car.lr.lot expect to be relieved
nvites isputes. In the alterna- of) any payments already of liability for these charges
tive, if any such sublease ever made. if the subtenant does not pay,
becomes a direct lease with the the tenant can avoid time and
landlord, then the rent might 4.10 Multiple Lease Transfers. If effort, and a likely series of bill-
adjust to match the lease rent, the landlord is entitled to a ing errors and inconsistencies,
although this might defeat “profit” payment for any as- by extricating itself from the
the whole point as viewed by signment or sublease, the ten- billing process. The same goes
a prospective subtenant. The ant may want to negotiate a for any other function—e.g.,
lease should also give subten- “basis adjustment” in the case requesting overtime HVAC or
ants as much flexibility as of future transactions. For ex- other building services—where
possible, perhaps the same flex- ample, suppose an assignee the tenant might otherwise
ibility as the tenant, on future pays $1 million for a lease as- act as a mere communications
assignments and subletting. signment, and the landlord channel between the subtenant

receives 50% of that payment.

4.9 Participation in “Profits.” If the h i Py an.d th.e landlord. The teI.1ant

; . . What happens when the new will still want to see copies
landlord will participate in any . . . .

P tenant, the assignee, later as- of bills and notices of unpaid
net “profits” that the tenant re- signs that lease again? At that amounts to avoid unpleasant
alizes from assignment or sub- point, the landlord has already . P
letting, define the tenant’s costs ¢ SUIpPTISES.
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414 Guarantor. If the tenant can

5.2

5.3

5.4

assign without the landlord’s
consent, the tenant also needs
the right to replace any guaran-
tor with a replacement guaran-
tor that meets certain criteria.
If the assignee delivers such

a replacement guarantor—or
if the landlord consents to an
assignment without requir-
ing a new guarantor—the first
guarantor should be released
automatically.

Bills and Notices

When Notice Is Required.
Define when notice is required,
but also try to limit when notice
is necessary. The tenant should
not have to comply with notice
clauses if the tenant is sending,
for example, only plans for ap-
proval, ordinary communica-
tions about the construction
process, disbursement requests,
and the like. The lease should
require compliance with formal
(and tedious) notice procedures
only for notices that could give
rise to meaningful rights and
remedies under the lease.

Attorneys and Managing
Agents. Let attorneys and man-
aging agents give notices on be-
half of their clients. This should
apply not only to any attorney
or managing agent identified in
the lease, but also to any future
replacement, whether or not
the party making the change
has formally notified the other
party of the change.

Copies. If the landlord gives
the tenant any notice, the
landlord should agree to give
a copy to the tenant’s central
leasing personnel, and perhaps
to other specified recipients,
such as counsel.

Delivery. The landlord should
deliver formal notices by per-
sonal service or nationally
recognized overnight courier.
State when notices become ef-
fective. Establishing receipt of

5.5

5.6

notice by email can be prob-
lematic. Emailed notices seem
particularly likely to get lost in
the abyss. Thus, the co-authors
disfavor allowing formal notic-
es to be given by email. On the
other hand, a large organization
might set up a special address
for emailed notices and nothing
else, with the idea that someone
will check that address regu-
larly and pay attention to, and
act on, all incoming email.

Notices Before and After Lease
Commencement Date. Until
the lease commencement date,
the landlord should agree to
deliver all notices to the ten-
ant’s existing address, not the
premises under the new lease.
Even after the commencement
date, it may not make sense for
formal legal notices to go to the
new premises. For example, the
tenant may have a central leas-
ing office that should receive
and handle all incoming notic-
es. In those cases, do something
about the typical lease language
that allows the landlord, after
lease commencement, to send
all formal notices to the leased
premises.

Delivery Notices. Require

the landlord to provide writ-
ten notice of delivery of any
part of the premises, with a
“punchlist” of the work the
landlord acknowledges remains
incomplete. The premises
should not be deemed deliv-
ered until the tenant has re-
ceived that notice and, perhaps,
a certain period of time has
elapsed. The tenant may also
want the notice not to become
effective until the tenant has
reasonably approved it. As a
practical matter, a tenant is of-
ten not ready to begin using the
space immediately after receiv-
ing it from the landlord. The
more process, formalities, and
delay the tenant builds into the
rent commencement date, the
less rent the tenant will need to

5.7

6.2

6.3

6.4

pay for space it is not ready to
use.

Deemed Waivers. If the tenant
will be deemed to have waived
any claims because of its failure
to assert them within a speci-
fied period (e.g., objections to
the landlord’s delivery of the
premises), then the lease should
require the landlord to remind
the tenant of the deemed
waiver provisions as part of the
notice that triggers the waiver.

Building Security

Description of Program.
Describe (and require the land-
lord to provide) a security pro-
gram in accordance with agreed
criteria. The program could
include package scanning and
messenger interception, lobby
attendant, the tenant’s own
lobby desk, security guards,
keycards, night access doors,
and specified operating hours.

Tenant’s Security. Let the ten-
ant establish its own security
system and connect that system
to the landlord’s system.

Windows Film. The tenant may
want the right to install blast re-
sistant glass or film on exterior
windows.

New Measures. The landlord
should be required to obtain
the tenant’s consent for any
new security measures (e.g.,
messenger interception) or
changes in existing measures.
This would, for example, allow
the tenant to prevent establish-
ment of security measures if
the tenant considered them un-
necessary overkill. The tenant
should also seek the right to re-
quire changes to the landlord’s
security program if the tenant
determines changes make
sense. A tenant’s exercise of
these consent or control rights
should impose no liability on
that tenant for criminal actions
of third parties or other adverse
events.
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7. Casualty 7.4  Abatement During Restor- 7.7  Lease Extension. Ask the land-
) ) ation. Try to abate rent, escala- lord to agree to extend the lease
71 nght to Terminate. If a mate- tions, alteration fees and any termination date to compensate
rial casual’Fy occurs and the other payments during all res- the tenant after a loss for any
landlord either cannpt or d'oe.s toration—Dboth the landlord’s period when the tenant could
not restore the premises w1.th1n and the tenant’s—especially if not use and occupy the premis-
a specified time per}od, or if the major fixtures must be restored. es. Even if the lease terminates,
casualty occurs during the last Avoid any suggestion that rent if the premises are tenantable
two or three years of the'lease abatement is available only and may legally be occupied,
term, let the tenant terminate to the extent that the landlord seek some short extension of
the lease. happens to receive rent insur- the lease term to give the ten-
7.2 Adverse Impact on Business. ance proceeds. It should be the ant additional time to operate
Allow the tenant to terminate landlord’s job to maintain suit- and ease the transition to new
the lease or abate rent if a ca- able rent insurance. The tenant premises.
sualty or other event.(e.g., a shouldn’,t beér the risk of the 7.8  Time to Restore. Limit or per-
terrorist attack affecting some landlord'’s failure to do so. The ha
g1 . : ps even negate any landlord
other building)—or restoration landlord should refund prepaid rioh . .

. ght to obtain an extension of
from any such casualty or other rent and other items. These time to restore in the case of
event—causes any temporary mféaflflr%}) thklll Oft?l beba “win- a force majeute event. The ten-
or permanent mater}al change win - of PO Parties, because ant might reasonably take the
in the tenant’s permitted use the landlord often can insure . .

(es 1 ¢ formi the loss (on a property-wide ba- position that the tenant simply
8-, 0S5 O honconlorming use : i icall doesn’t want to wait around
status), access, pa rking, traffic Sis) rore £asty, Beotlorieay, very long to see if the landlord

volume, pedestrian volume, or consistently, and reliably than decides to. and does success-
isibili i can all the tenants individually. ¢
visibility of the premises. Y: fully, restore.
73  Extent o.f Rest.oration; 7.5  Other Prem.ises. If a casualty . Condemnation
Interaction With Loan affects only improvements
Documents. Ideally, require the outside the tenant’s premises, 8.1 Partial. Require the landlord
landlord to restore in all cases— don’t allow the landlord to ter- to restore the premises in the
whether or not the landlord has minate the tenant’s lease unless case of a partial condemnation,
adequate insurance proceeds, the landlord: (1) makes the ten- at least to the extent of avail-
i.e., whether or not the landlord ant whole (e.g., reimburses the able condemnation proceeds.
decided to adequately insure tenant’s amortized investment If the partial condemnation af-
the building. Perhaps, require in the space), and (2) terminates fects the premises or more than
the landlord to maintain a all other similarly situated some percentage of the whole
minimum required net worth leases. And if the tenant’s oc- building, the tenant may still
or personal guaranty to cover cupancy assumes the continued want the right to terminate the
the risk of insufficient insur- existence of other nearby build- lease.
ance. Beware of the terms of ings (such as a multi-building .
subordination, nondisturbance “retail mecca” destination), 82  Separate Claim. A tenan‘F
and attornment agreements, allow this tenant to terminate wants to be .able to submit a
which may, in effect, modify if some level of casualty affects .separate cl.ann to' the condemn-
the restoration requirements of those other buildings, even if ing authority for: (1) the value
the lease to conform to those it doesn’t affect the tenant’s of the leasehold estate, and
of the loan documents. If the building. (.2) MOVING EXPENSes, trad'e.
tenant necotiates a broad obli- ) ) . fixtures, goodwill, advertising
) & 7.6 Landlord’s Waiver of Right and printing costs, phone lines
1gaté(,)nlto reztore but thf lar;ld— to Sue. Even without a waiver and damages for interruption
l(e); desr ?;l?e tﬁgﬁeﬁ}s’ ae; 5 rim, of subrogation, the landlord of business. Landlords.and
then the tenant loses if, as often should agree not to sue 'the ten- lenders rarely tqlerate .1tem (1),
happens, the tenant agreed in a ant for neghgently. causing a but may accept it provided that
subordination, nondisturbance .Casualty that 2 typ ical casualty the tenant’s award does not
' insurance policy would have diminish sums payable to the
and attornment agreement that covered. landlord and its lend
the loan documents would gov- andiord anc 1ts fender.
ern. A major tenant will usu- 8.3  Physical Impairments. The
ally not tolerate this possible tenant may want a right to
outcome.
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8.4

terminate or abate rent if any
condemnation, including a
road widening or other change,
materially and adversely affects
the tenant’s business, such as
by impairing parking, access
(e.g., loss of curb cuts), traffic
volume, or visibility. Similarly,
if a condemnation affects
nearby property within a multi-
building “retail mecca” desti-
nation project, then the tenant
may want the right to termi-
nate, even if the condemnation
doesn’t affect the tenant’s own
building.

Landlord Participation. The
landlord should agree not to
instigate, support, or cooperate
in any condemnation or taking
of the tenant’s leasehold inter-
ests, rights under a reciprocal
easement agreement, or any
other interest in the property.
If the landlord violates that
prohibition (for example, if the
landlord enlists a governmental
authority to cut off the tenant’s
exclusivity rights to facilitate
expansion of the landlord’s
regional mall), then all rent
should abate and the lease
should allow the tenant to ter-
minate and recover significant
liquidated damages.

Consents

Quick Exercise. Require the
landlord to grant or deny any
required consent quickly. After
a certain period, silence should
be deemed consent. As a com-
promise, the tenant might agree
to remind the landlord of the
response deadline in its consent
request or to give a reminder
notice if the landlord has not re-
sponded within a certain time.
Insist that no landlord consent
may be unreasonably withheld.
And if the landlord cannot un-
reasonably withhold consent,
the lease should say, once, that
the landlord also cannot un-
reasonably condition or delay
consent.

9.2

9.3

9.4

9.5

Reasonableness vs. Object-
ivity. Legal documents often
use “reasonable consent” as a
technique to solve many prob-
lems. No one quite knows what
it means, beyond inviting liti-
gation. If particular categories
of consent seem particularly
problematic, consider defining
“reasonableness,” by defining
objective standards that the
tenant must meet in whatever
matter would otherwise need
the landlord’s “reasonable”
consent. Then, instead of giving
the landlord a “consent” right
just give the landlord a “con-
firmation” right, i.e., the right
to confirm that whatever the
tenant wants to do does in fact
meet the objective standards. If
the landlord thinks it doesn’t,
then the landlord bears the bur-
den of saying why:.

Expedited Dispute Resolution.
Some major leases build in an
expedited dispute resolution
procedure for certain con-
sents—assignments, subletting,
alterations—and even desig-
nate the third party who will
decide the dispute. If that third
party can’t serve, then the lease
may designate alternatives.
Reports from the field indicate
that one of the great advantages
of such expedited dispute reso-
lution procedures is that they
almost never actually need to
get used.

Pre-Consent. Does the tenant
anticipate any possible future
changes in the tenant’s needs
for which the tenant wants the
landlord’s consent today (e.g.,
a pending merger, change of
name, change of business)?

Grounds for Disapproval. If
the landlord decides not to con-
sent, then the landlord’s notice
to that effect should specify

all grounds for that failure, so
the landlord can’t manufacture
other grounds later. The ten-
ant could go a step further and

9.6

9.7

9.8

9.9

9.10

require that any notice of disap-
proval must also specify rea-
sonable changes in the proposal
that would lead the landlord to
approve it.

Use of Name. The landlord
should consent to the tenant’s
use of the building’s name and
likeness in the tenant’s promo-
tional and publicity materials.

Site Plan. For new construc-
tion, the tenant may want the
right to consent to the land-
lord’s site plan (particularly as
it relates to parking) and any
substantial changes.

Press Releases. The landlord
should obtain the tenant’s ap-
proval of press releases, tomb-
stones, and announcements
about the lease. The landlord
should not disclose any terms
of the lease without the tenant’s
consent. Will the tenant want
any such press release to iden-
tify—or not identify—the ten-
ant’s broker, counsel, or other
advisers? The lease should not
preclude the tenant from post-
ing the lease on any securities
disclosure website, if required
by law.

Tenant Consent Rights. Does
any tenant anticipate any mat-
ters for which the landlord
should seek the tenant’s con-
sent, such as changes in build-
ing security? Indicate in the
lease that such consent will be
required.

Damages. For unreasonable de-
nial of consent, try to trim back
the standard lease language

by which the tenant waives

any right to recover damages.
Perhaps the lease should allow
the tenant to recover damages
up to a specified dollar amount,
or at least a reimbursement of
the tenant’s attorneys’ fees in
establishing that the landlord
acted unreasonably. The ten-
ant’s position seems particular-
ly compelling where the lease
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requires the landlord’s consent
in connection with the sale of
the tenant’s business, and the

recover consequential damages
from the tenant.

the typical “boilerplate” of
any lease, which will usually
impose a month’s holdover

landlord withholds consent— 10.5 Nonmonetary Defaults. The rent—often at double the con-
in violation of the lease—and tenfnt might wan,t’ to eliminate tractual rent—for a day’s delay
thus derails the tenant’s entire all. nonmonetary d.efaults. in departing. Establish a short-
transaction. This can be accomplished term richt to hold t th
. ght to hold over at the
by requiring the landlord to same rent, to give the tenant
10.  Defaults and Remedies convert any “nonmonetary” some flexi/bﬂi’? in case of de-
. . default into a monetary default . Y
10.1 Notice and Opportunity to by curing it and sending the lays in relocating. Try ’Fo negate
Cure. The tenant should have tenant a bill for reimbursement any holdov.er rent durmg.some
the right to nofice of, and the (a provision common in old 11m1teF1 PerlOd’ if the parties are
opportunity to cure, any mon- Woolworth’s leases—though negotla‘flng a lease extepsmn in
etary or other default. Request apparently it was not enough to good faith f or jd.le premises, or
a double cure period before the save the chain from oblivion). fche tenant is (t}lllgently negotiat-
landlorq can exercise its right As an alternative, provide that g for space 1 another build-
to terminate the tenant’s lease. s0 long as the tenant remains ing. Try to el.lmmate holdover
Why should lease termination current in its monetary oblica- rent at any time when a new
be easy? tions. the landlord car?not eger— tenant is not ready to occupy
NS . the premises. In New York,
102 Default Triggered by cise certain remedies (e.,, lease Real Property Law section 229
Bankﬂruptcy. Although “ipso termmatlor}) for a nonmonetary imposes double holdover rent
facto” clauses are typically defaglt until the landlord has by statute. Have the landlord
unenforceable against a debtor- obtained a court order. In prac- waive it
tenant, beware of any event of tice, of course, a court will often '
default triggered by someone put the landlord in the same 10.8 Mitigation of Damages. The
else’s bankruptcy, for example, position anyway, regardless landlord must seek to miti-
that of a guarantor. A landlord of what the lease says, such as gate damages. (New York still
can typically declare and en- through the “Yellowstone” pro- imposes no such requirement
force any such event of default cedure in New York. on commercial landlords.) For
against the tenant without a 10.6 Future Equipment Financing. example, the landlor(.i must
problem. Require the landlord, as well try to re-let the premises. If the
L. R o . i landlord does mitigate its dam-
10.3 Limited Liability. Limit the as its mortgagee, to waive or ages, it must credit any money
tenant’s liability and the I subordinate any statutory or Colle,cted against the tenant’s
ability of the tenant’s general other liens on fixtures, equip- liability
partners to their interest in the ment, and other personal '
lease. Allow for release of de- property of the tenant, eitherin ~ 10.9 Waiver of Self-Help. Ask the
parting or deceased partners. all cases or if the tenant’s asset- landlord to waive any right of
e based lender requests it. To self-help (to retake possession)
104  Limitation on Landlord’s allow such a lender to exercise and any right to lock out the
Remedies. Limit the land- its remedies and remove any tenant.
lord’s remedies (for example, financed equipment, the land- .
to exclude lease termination lord should also agree to enter 10.10 Acceleration of Rent. If the
or eviction) for defaults or dis- into a landlord’s consent, joined landlord has the right to accel-
putes below a threshold level in by the landlord’s mortgagee. erate all rent as liquidated dam-
of materiality. Request that the This document could give the ages, first try to eliminate this
landlord obtain an order from lender a brief lease extension remedy. If you can’t, seek the
the court before it can exercise if the lease terminates, and the following: (1) the tenant gets
any right to terminate the lease. right to conduct an auction on credit for fair and reasonable
Why should the risk of lease the premises. rental value; and (2) the high-
termination hang over the ten- est possible discount rate (for
ant for every possible lease 10.7 Holdover Rent. Prorate hold- example, prime rate rather than
default or alleged default, and ?ver rent lon a Pil‘ d:m basis four percent per annum).
hence almost every conceiv- or partial months. As a prac-
able (even minor) }cliispute with tical matter, that may be the 10.11 Default by Subtenapt. Extend
the landlord? Also, ask the single most important conces- the tenant’s cure period in the
landlord to waive any right to sion for a tenant to request in case of nonmonetary defaults
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10.12

10.13

10.14

11.
11.1

arising from the actions of a
subtenant. Try to give the ten-
ant time to enforce the sublease
and, if necessary, to obtain
possession of the subleased
premises.

Statute of Limitations. Limit
the landlord’s right to collect
unbilled rent, particularly esca-
lations, once a certain time has
passed (e.g., 18 months).

Piercing the Veil. Require the
landlord to waive any theory
that might let the landlord
“pierce the corporate veil” of
the tenant named in the lease.
The landlord should acknowl-
edge it has no claims against
the tenant’s principals or affili-
ates under any circumstances,
including tort-based theories
relating to the lease or the
premises, except to the extent
they have actually signed a
guaranty. Recognize that the
“corporate” or “limited liability
company” separateness may
not be as sacrosanct as lawyers
usually assume it is.

Reletting Costs. To the extent
that the lease requires the ten-
ant to reimburse the landlord’s
cost to “relet” the space after
the tenant’s default, try to limit
that obligation to apply to only
an equitable portion of the
landlord’s reletting expenses.
For example, perhaps the ten-
ant should pay reletting costs
only to the extent reasonably
allocable to the reletting period
within the original lease term.
If the reletting covers one year
of the remaining lease term
and nine later years, the tenant
should pay only 10% of the re-
letting costs.

Electricity

Totalized Submeter Readings.
Landlord should totalize read-
ings from multiple submeters,
using a third-party service and
appropriate security controls
to limit access to submetering
equipment and computers.

11.2

11.3

114

11.5

11.6

Usage Survey. Let either party,
not just the landlord, initiate a
usage survey. The tenant may
want, or may want to require
the landlord, to periodically
test electrical submeters for
accuracy.

Rate for Submetered
Electricity. The tenant should
pay for submetered electric-
ity using the same tariff under
which the landlord purchases
electricity. If the landlord
purchases electricity from a
private provider, the rate the
tenant pays should not exceed
the public utility’s rate. If the
landlord is required to stop
providing power to the prem-
ises (one of those many bizarre
hypothetical possibilities that
every significant lease seems
to address, perhaps because

it once happened somewhere
somehow), then the landlord
should pay the tenant for the
conversion costs of obtaining
alternate sources of power.

Sufficient Wattage. The land-
lord should assure the tenant
that the existing electrical sys-
tem provides enough power for
the tenant’s present and antici-
pated needs, usually expressed
in watts per usable (or some-
times rentable) square foot.

Additional Electrical Capacity.
The tenant should be able to
obtain more electrical capacity
if needed, quickly, at a defined
or ascertainable cost. The land-
lord should reserve a certain
number of watts per foot for the
tenant, even if the tenant will
not need it at first. If the tenant
later needs more electricity but
the building has no available
capacity, the resulting delays in
obtaining additional capacity
may hurt the tenant’s business.

Location for Power Delivery.
Specify the delivery point for
electrical power.

11.7

11.8

11.9

11.10

11.11

Tenant’s Emergency Generator.
Let the tenant install an emer-
gency generator and fuel tank,
or other arrangements for fuel
storage and refueling. Allocate
ownership, responsibilities
(including responsibilities for
regular testing and refueling),
and costs between the land-
lord and the tenant. The tenant
should have the right, but not
the obligation, to remove this
equipment at the end of the
lease term.

Backup Electrical Operation.
The landlord should give the
tenant prior notice before any
scheduled electrical shutdown
or testing of the landlord’s
emergency generators. Limit
the frequency of such shut-
downs and the periods when
the landlord can test its emer-
gency generators. These gen-
erators, when running, can pro-
duce background noise about
as subtle as jet engines.

Building Generator. Give

the tenant the right to use the
building generator. The land-
lord should reserve a certain
amount of generator capacity
for the tenant and agree to keep
the fuel tanks full. The ten-

ant may also want the right to
monitor the landlord’s genera-
tor maintenance and testing
activities. A landlord will usu-
ally expect the tenant to reim-
burse a share of these costs, but
that is ultimately a business
negotiation.

Capacity. The landlord should
allow the tenant to reserve ad-
ditional riser space and addi-
tional capacity in the bus duct
or other main electrical distri-
bution system.

Retroactivity. Try to limit the
period during which the land-
lord can retroactively bill the
tenant for increased rates or
usage.
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11.12 Auditing. Allow the tenant to
audit electrical bills, the same
way the tenant can audit op-
erating expenses, and perhaps
under similar procedures. The
tenant should also have the
right to request that a quali-
fied third party periodically
check the landlord’s meters for
accuracy.

11.13 Maintenance. Require the land-
lord to maintain and periodi-
cally calibrate any submeters,
and maintain evidence that the

landlord has done so.
12.  Elevators

12.1 Freight Elevators for Moving,.
Ask to use the freight eleva-
tors to move in and move out.
The tenant should seek the use
of several elevators—e.g., all
the passenger elevators in the
building—on weekends and at
night for the same purposes.
Ideally, all this elevator usage,
or at least a certain number of
hours of usage, should be free,
both for the move in and the
move out.

12.2 Night Service. The lease should
provide that “night service” for
elevators (restricted or limited
service) cannot begin before

a specified time. Require the
landlord to have a minimum
number of elevators in service

at all times.

12.3 Changing Elevator Banks.
Prohibit the landlord from re-
configuring elevator banks. If
the tenant’s space is the first

stop, it should remain so.

12.4 Exclusive Service. The tenant
may want exclusive eleva-

tor service for certain floors.
The tenant may want idle cars
parked at, or returned to, the
tenant’s floor for the tenant’s

convenience.

12.5 Routine Repairs. Require the
landlord to perform routine el-
evator repairs and maintenance
only outside business hours,

and within a certain turn-

12.6

12.7

12.8

13.
13.1

around time (shorter if multiple
elevator cars are out of order).

Waiting Time. Specify the max-
imum average waiting time for
elevators. Establish measures to
monitor elevator performance.
In particular, a major office ten-
ant might require the landlord
to install in the ground floor
elevator lobby a video display
showing the elevator system
and the status of each car. This
would give the most likely crit-
ics of elevator performance—
people waiting for an eleva-
tor—an immediate ability to
know what to complain about
(e.g., too many cars out of ser-
vice). Establish consequences if
elevator performance falls short
of agreed benchmarks.

13.2

Security Measures. Give the
tenant the right to approve any
institution or modification of
elevator security measures, in-
cluding 24-hour keycards and
turnstiles to the elevator area.
Does the tenant want to require
any such measures?

Service Contract. Require the
landlord to maintain an eleva-
tor service contract that obli-
gates the maintenance contrac-
tor to respond to a stuck eleva-
tor within a certain very short
time frame.

End of Term

Duty to Restore. The tenant
will want to disclaim any ob-
ligation to restore (i.e., remove
the tenant’s alterations) at the
end of the lease term. As a
Compromise measure, the ten-
ant might agree to remove any
of the tenant’s improvements
that are unusual, particularly
difficult to remove, or improp-
erly made, or if the landlord
reasonably required restoration
as a condition to consenting to
the tenant’s work. But, what’s
“reasonable”? Instead, try to
specify an objective test for de-
termining what the tenant must
remove. It may make sense to

13.3

attach an exhibit, defining spe-
cific items that the tenant must
remove at the end of the term.
The lease might still need to
deal with possible additions to
the list if the tenant did more
work later in the lease term.
Require the landlord to give a
reminder notice at least a cer-
tain number of months, but no
more than some shorter num-
ber of months, before the end
of the lease term if the landlord
intends to enforce the restora-
tion requirement.

Restoration. If the tenant must
restore, then let the tenant: (1)
perform any necessary res-
toration rather than pay the
landlord to do it; (2) enter the
premises on favorable terms for
some reasonable time after the
end of the lease term as needed;
(3) during the post-term res-
toration period, pay only an
equitable per diem payment

(or nothing at all) rather than
holdover rent; and (4) meet
only a “substantial completion”
standard rather than a higher
standard that might apply to
delivery of new space. Once the
tenant notifies the landlord that
the work is done, the landlord
should have a short time to ob-
ject. Silence should be deemed
approval. Require the landlord
to specify all objections, in
reasonable detail, within the
objection period. If the land-
lord’s objections are minor and
the tenant resolves them within
a reasonable period, then the
tenant should no longer be
required to pay any rent (if the
tenant agreed to pay any rent)
during the post-term restora-
tion period.

Condition of Returned
Premises. The tenant should
have no duty to return the
premises in any particular con-
dition. For example, it should
have no obligation to replace a
worn-out compressor in the last
year of the lease term.

20
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13.4 Removal of Personal Property.
Let the tenant enter the prem-
ises for a short time after the
lease expires to remove the ten-
ant’s personal property.

13.5 Demolition Clause. If the ten-
ant cannot negotiate away a
“demolition” clause, then don’t
allow the landlord to terminate
under that clause unless the
landlord: (1) gives reasonable
notice; (2) acts in good faith;
(3) terminates the leases of all
other tenants; (4) has entered
into a binding noncancellable
demolition agreement; (5) has
obtained a demolition permit;
and (6) deposits the lease ter-
mination payment in escrow.

If the tenant can think of any-
thing else to require, the tenant
should do so, all toward the
goal of delaying the lease ter-
mination as long as possible.

13.6 “For Rent” Signs. The land-
lord should not post “for rent”
signs until the lease term has
actually ended. The landlord
should agree to remove any
“for rent” signs as soon as the
landlord has signed a new lease
for the space, or perhaps even
when the landlord and the next
tenant have entered into a non-
binding term sheet.

13.7 New Location Sign. For a
reasonable time after the lease
has terminated, the tenant may
want the right to install a sign
directing customers to the ten-

ant’s new location.

13.8 Prepaid Rent. Upon any ter-
mination not arising out of the
tenant’s default, the landlord
must promptly refund prepaid
rent and other payments, with
accrued interest. If the landlord
doesn’t do it promptly, perhaps
charge an administrative fee.

13.9 Subtenant Problems.
Sometimes a tenant cannot
vacate solely because a subten-

ant fails to surrender its own

13.10

13.11

14.
14.1

subleased premises, which
might consist of only a small
part of the tenant’s premises.
To protect the tenant in such a
case, try to limit the tenant’s li-
ability, by limiting such liability
only to the part of the premises
that the subtenant failed to sur-
render or, at most, to the entire
floor that includes those prem-
ises. Absent such a concession,
the tenant may find itself liable
for holdover rent for an entire
multi-floor leased premises,
even though the tenant moved
out and the subtenant’s hold-
over affects only a tiny corner
of one floor. Tenants should
understand this risk when
evaluating prospective subten-
ants and negotiating subleases.
As one way to mitigate the risk,
the tenant might have the sub-
lease expire six months before
the main lease, at which point
the tenant would require the
subtenant to deliver appropri-
ate estoppel certificates and
other assurances (such as an
increased security deposit or

a stipulated judgment of evic-
tion) to back its obligation to
vacate, and the sublease might
convert to a license arrange-
ment. A strong tenant might ask
the landlord to agree to bear the
risk of subtenant holdover.

14.2

14.3

Receipt and Release. Require
the landlord to issue a receipt
and release upon request at the
end of the lease term.

Inspection. Require that the
parties jointly inspect the
premises at the end of the lease
term to identify, in a writ-

ten punchlist, any issues the
landlord intends to raise. If the
landlord doesn’t raise them at
the inspection, then the land-
lord can’t raise them later.

Escalations (Generally)

Proportionate Share
Computation. In computing
the tenant’s proportionate

share, if the rentable square
footage (the numerator) in-
cludes the tenant’s share of the
common areas, confirm that
the denominator also includes
all common areas. If the square
footage of the building in-
creases, then the denominator
should also increase accord-
ingly. Exclude basement and
mezzanine space from the nu-
merator. Avoid contributing to
the landlord’s land banking or
costs of carrying dead space.

Over-Reimbursement. Do all
of the tenants’ percentages

add up to 100 percent, or is the
landlord being over-reimbursed
for escalations? Are the anchor
tenants paying their share, or is
that share being shifted to the
other tenants? If the latter, this
tenant probably can’t do any-
thing about it, but may want

to take the cost shifting into
account in negotiating other
terms of the lease.

Mixed Uses. In a mixed-use
building, including office with
retail on the ground floor, does
the landlord treat all tenant
types the same way or at least
equitably? Should the land-
lord do that? Should certain
parts of the project be excluded
from the tenant’s escalation
formulas? More generally, the
existence of multiple uses in
the same building can make
any allocations much harder
to understand and much more
subjective, i.e., it creates much
more room for abuse, and
makes the abuse that much
harder to find. If possible, the
tenant should contribute only
to an allocation of costs within
the particular single-use com-
ponent of the project that the
tenant actually occupies. The
tenant may want to go a step
further and negotiate a fixed
contribution to expenses, or
even a “gross” rent number.

NYSBA N.Y. Real Property Law Journal | Fall 2012 | Vol. 40 | No. 4

21



14.4 Occupiable Space. The lease buildings, if such information the landlord’s estoppel cer-
should allocate escalations can be obtained. tificate, not just lenders. If the
based iabl . t t deli t 1

ased on otcuplable space (a.s 14.9 Free Rent Period. Does the enant delivers an estoppe

the denominator), not occupied ug " period abolv to es- certificate, negate any right for

space. Let the landlord pay the Iief. ren perlt()b apP’y t;) ©s the landlord to rely on it; only

full operating costs for all unoc- catations of just base rent: allow third parties to rely.

ied A o s, ” .

cHplec space 14.10 FPm;t er stW’age Es’falah{) - 15.3 Form. Attach an acceptable

14.5 Multiple Escalations. The lease Of porter s wage escalas form of estoppel certificate as
. tions (relatively rare in modern o
should not allow multiple es- an exhibit to prevent subse-
. . leases), the lease should ex- . .

calations that give the landlord lude fri benefits and th quent issues or creative efforts

duplicative recoupment of a N Ui N I‘fll}%@ en;zf }, sTan ¢ l.e it by the landlord to turn future

cost increase, or double-count vate of Hme ot Iy 1o T estoppel certificates into lease

X . the measure to reflect only the o

any charges included in operat- amendments. Limit the assur-

. base hourly rate. If you cannot .

ing expenses or elsewhere. For . . ances the tenant must provide,

: . exclude fringe benefits, try to .

example, the marketing direc- define how to calculate th both substantively and by add-

tor’s salary should be either an etne how to calculate them. ing “knowledge” requirements

operating expense or a charge 14.11 Consumer Price Index and as many other qualifiers as

to the marketing fund, but Adjustment. To the extent that possible. Avoid restating any

not both. Anything treated as lease includes a CPI adjust- lease terms, except where they

“real estate taxes” should not ment, try to have that adjust- can’t be determined from the

also be treated as “operating ment measure any increase con- face of the lease, such as the ac-

expenses.” These principles can sistently from the starting year tual commencement date if un-

be expressed both generically of the lease, rather than from certain. Tell the lender, or any-

and by combing through and the preceding year’s CPI. This one else relying on an estoppel

comparing the various defini- will usually work better for the certificate, to read the lease.

tions, watching for overlap. tenant, as it will give the ten- They should rely on the estop-

e . ant the benefit of intervening pel certificate only for comfort

14.6 IAease Term1nat11(1p Ml'c}-;lear. decreases in the CPIL The ad- that the landlord and the ten-
1e§£eofgc$§2i2:df?;1 a Czlen— justment clause should specify ant have not secretly amended
dar vear. Otherwise thi land- exactly which CPI index intend the lease, and to confirm facts

e : to use, and what happens if outside the four corners of the
lord could argue that annual . A

. that index stops being issued. lease.

calculation procedures and P &
payment schedules obligate the 14.12 Escalations Below Base. State 15.4 Legal Fees. Require the land-
tenant to contribute to an entire that if an escalation amount lord to reimburse the tenant for
year’s escalations. falls below the original base, the tenant’s reasonable legal
p ” “ " the tenant should receive a fees in researching, reviewing,

147 “Base Year. A ny “base year credit against fixed rent. and preparing future estoppel
should fully include all expens- certificates
es. Did the landlord not yet 14.13 Fixed Rent Increases. To avoid
incur any ordinary expenses in controversy over calculating 15.5 “Knowledge.” Qualify appro-
the base year? Did any exclu- escalations, negotiate fixed rent priate sections of any estoppel
sions apply? Was the landlord increases in place of all pass- certificate to apply only to the
not providing full building throughs of expenses. tenant’s knowledge, espe-
services? Was the building new, . . cially for issues of additional
so the landlord could rely on 14.14 Waiver of Escalations. The rent. Also, think about what
contractors’ warranties instead landlord should waive any “knowledge” means. Actual
of paying for regular repair and escalations not billed within a knowledge? As an alternative,
maintenance? certain period. say that the tenant reserves its

14.8 Cap on Escalations. The ten- 15.  Estoppel Certificates rights on thgse claims. A typlcal

. . 10-day requirement to deliver
ant mlght try to negOtl_ate an . 15.1 By Whom. Both the landlord an estoppel certificate doesn’t
annual limit on escalations—ei- and the tenant should agree to give the tenant enough time to
ther a spec1f1c dollar ﬁgurelé ah furnish estoppel certificates. conduct adequate due dﬂigence
percentage, a per centag,:e o f, N How often? to knowingly surrender claims
consumer price index ("CPT"), involving complicated and
or the comparable cost increas- 15.2 Who Can Rely. Allow subten- . o

. . . potentially debatable billing of
es in a “basket” of comparable ants and assignees to rely on . .
operating expenses and util-
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15.6

15.7

16.
16.1

ity charges. This is particularly
true when the tenant is a large
company with multiple depart-
ments involved in overseeing
the lease.

Conflict of Terms. If the estop-
pel certificate and the lease con-
flict, the lease should govern.
The delivery of an estoppel cer-
tificate should not be deemed
to waive or modify any rights
or remedies of the tenant.

Failure to Sign. Negate any li-
ability of the tenant (e.g., claims
of “tortious interference”) if

the tenant does not sign the
estoppel certificate. Limit the
landlord’s remedy to an injunc-
tion, a deemed estoppel, or a
nuisance fee. This is just like the
landlord’s desire not to incur
liability for derailing a transac-
tion if the landlord unreason-
ably withholds consent to an
assignment or transfer.

Failure to Deliver Possession

Remedies. Let the tenant ter-
minate or receive a substantial
rent abatement if the landlord
does not deliver possession

by a certain date. Also try to
get day-for-day, or better, rent
credit for the delay. Require the
landlord to pay for or provide
temporary space or pay the
tenant’s holdover damages in
its present space. If the lease
sets a formula for any payment
or credit to the tenant for de-
layed delivery, courts may treat
it as “liquidated damages,”
although when a New York
court did so, that particular
ruling was reversed on appeal.
See Bates Adver. USA, Inc. v.

498 Seventh, LLC, 739 N.Y.S.2d
71,75 (1st Dep’t 2002). Just in
case, though, add the typical
recitations that attempt to vali-
date any liquidated damages
clause. Beyond establishing
consequences for the landlord’s
failure to meet a delivery date,
establish consequences if the
landlord fails to meet individ-

16.2

16.3

16.4

16.5

ual interim milestones. Those
milestones might relate, for ex-
ample, to completion of HVAC
upgrades or construction of
demising walls, the walls that
separate this tenant’s space
from common areas and space
leased to other tenants.

Lender’s Approval. If the lease
is conditioned on a lender’s (or
anyone else’s) approval, set an
outside date for approval and
let the tenant terminate if the
landlord misses that date. Try
to have the landlord deliver
the approval when the parties
sign the lease, particularly if
the tenant is under time pres-
sure to resolve its occupancy
arrangements.

Termination of Lease. If the
tenant terminates the lease
because the landlord does not
timely deliver possession or ob-
tain any required approval, the
landlord should refund all pay-
ments and redeliver any other
documents (such as letters of
credit) delivered on lease sign-
ing. Also ask the landlord to
agree to compensate the tenant
for the tenant’s costs.

Late Delivery of Premises. The
landlord should push back all
rent abatements and adjust-
ments as well as the expiration
date (and base years, at some
point) if the landlord delivers
the space late.

Relocation. If possible, delete
any clause that allows the land-
lord to relocate the tenant to
other space. Otherwise, if the
tenant agrees to give the land-
lord a right to relocate the ten-
ant, require: (1) the new premis-
es must be physically higher (or
no more than ___ floors lower)
than the existing premises; (2)
the landlord must pay all direct
and indirect relocation costs
(e.g., new letterhead, announce-
ments, rewiring costs); (3) the
configuration, size, and layout
of the new premises must meet
the tenant’s reasonable ap-

16.6

17.
17.1

17.2

17.3

proval; (4) the tenant need not
relocate until the new premises
are fully built out, and legally
occupiable, all at the landlord’s
expense; (5) a free rent period;
and (6) instead of relocating, al-
low the tenant to terminate the
lease, particularly if less than

a certain period remains in the
lease term. The landlord should
also have no right to relocate
the tenant more than once.

Seasonal Businesses. For sea-
sonal businesses, the tenant
may not want to be obligated
to initially open for business
during its slow season. Try to
control periods or dates during
which the landlord may deliver
the premises. A certain day of
the week? Only outside the
winter holiday season?

Fees and Expenses

Reasonableness. Limit fees and
expenses to any that are reason-
able, actual, and out-of-pocket.
Do not agree to allow fees “as
established by landlord” or as
“modified from time to time”
or “based on landlord’s stan-
dard schedule.” The tenant
should not be required to pay
fees for any review of plans

(or possible subtenants) by

the landlord’s internal person-
nel, even if those persons are
professionals.

Legal Fees and Expenses. Make
the obligation to reimburse at-
torneys’ fees run both ways.
Whoever prevails should re-
cover attorneys’ fees, including
the value of in-house counsel’s
time. Exclude legal fees and
expenses relating to a claimed
default if no default exists or
the landlord otherwise does not
prevail.

Indemnification. The tenant
should be responsible only for
the direct consequences of its
own acts and omissions. Keep
any indemnity narrow. Negate
tenant liability for consequen-
tial damages.
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18. Heating, Ventilation, and Air- commits in advance to specified caused by “force majeure.” If

Conditioning (“HVAC”) levels of usage for a specified the landlord fails to reimburse

e e . . period. With sufficient notice, the tenant’s cure costs, with in-
18.1 Specifications. Specify required th . .
. ] L L e tenant should still have the terest at some high rate, then let
HVAC service, with variations . . .
right to withdraw or change its the tenant offset rent.

by day of week and season, )

. . . usage commitment. . .
both during and outside busi- 19.3 Force Majeure Exceptions.
ness hours. Require the land- 18.7 Water Treatment. Require the Although “force majeure”
lord to air-condition all interior landlord to add appropriate clauses always have a certain
public areas. Obtain the right to chemicals to any HVAC-related logic and fairness to them,
test air quality and other char- water lines to prevent pipe cor- should the tenant always allow
acteristics from time to time. rosion and system breakdowns. the landlord the potentially
Remember that HVAC includes The landlord should maintain open-ended extensions of time
“heating” and “ventilation,” records of these treatments and that a “force majeure” clause
not just air conditioning, so the give them to the tenant upon might justify? If the lease re-
specifications should address request. The tenant may want quires the landlord to restore
those services as well. the right to test the HVAC sys- after casualty within a certain

tem t firm that the land- i
182 Rates. The lease should state em to confirm that the lan t1m?, should the landlord be.
. lord is properly treating the entitled to an endless extension
the rates (and the basis of rates) . . .

. water lines. of time? What about delivery
for overtime HVAC. Squeeze of the premises? What about
out any profit component. If the ~ 18.8 Miscellaneous Issues. Should ep !

. maintenance of the roof? At
landlord later charges any other the tenant have the right to - " . ”
. some point, the “force majeure
tenant a lower rate, the land- install supplemental HVAC? .
. . clock should stop ticking or the
lord should agree to notify this How much condenser water y ”

; . rent abatement” clock should
tenant, and this tenant should must the landlord provide? start tickine. perhaps at double
get the benefit of that lower Chilled water? Who owns the &P " p

. - speed—even for “force ma-
rate. equipment? How much will in- oure” delavs

. stallation and usage cost? Who J ys.

18.3 Installation. If the landlord .
. must repair/restore? Should 20. Insurance
must install any HVAC system, .
the 1 hould al . the tenant be able to reconfig-
the leaiie1 s (;)11 atst(;1 requ{[re ure building standard HVAC 20.1 Common Standarq. The tenant
e landlord to get the system as needed for supplemental shou.Id have no obligation to
yvo:kﬁpg prﬁperiy' That r?ealms service? Will the tenant need P r0\'71de more nsurance t.han
nstalling all meters, controls, access to fresh-air louvers? s1m.11ar.ter.1anfts c.ustom.an'ly
and thermostats, in locations Where? maintain in similar buildings,
satisfactory to the tenant, ' or to provide insurance at rates
and testing and balancing the 19. Inability to Perform that are not reasonable.
system. . .
Y 19.1 Force Majeure. Give force 20.2 Type of Insurance. Allow the
18.4 Allocation of Charges. Allocate majeure protections to the ten- tenant to carry blanket insur-
overtime HVAC charges among ant, not just the landlord. The ance, self-insure, or use a
multiple simultaneous users. landlord must give notice of a “captive” carrier. In the case
Otherwise, the landlord may “force majeure” event within of a large corporate tenant, the
charge each tenant the full cost a specified time, or lose the insurance requirements should
to the landlord of providing right to claim that event as conform to the tenant’s compa-
overtime HVAC for the entire force majeure. Any delays that ny-wide insurance program. If
building. result from a contractor that the that program later changes, the
landlord ired the t t ’
18.5 Notice for Overtime. Minimize ancrore required the fenan !ease should %HOV.V the tenant’s
o . : to use (or perhaps even merely insurance deliveries to con-
or eliminate any prior notice re- d) should . ,
crement for overtime LIVAC approved) should constitute form to the tenant’s changed
quirer . ) “force majeure” for the tenant’s program.
Even if the tenant misses the L
. . obligations.
notice deadline, the landlord 20.3 Waiver of Subrogation.
should agree to try to provide 19.2 Right to Cure. If the landlord Insurance policies should con-
overtime HVAC. fails to perform an obligation, tain a waiver of subrogation
let the t t the fail
18.6 Discount. The landlord should e The Tenail cure T tarure clause_:. The lea.se ShOI.ﬂd then
ive the tenant a discount on to perform, even if the land- contain matching waiver and
give fhe tehant a cuscount o lord can argue that its failure is release language.
overtime HVAC if the tenant
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20.4

20.5

20.6

20.7

21.
21.1

Property and Liability
Insurance. The landlord should
carry property and liability
insurance, and give the tenant
evidence of that insurance on
request. The tenant may also
want the right to see copies of
the landlord’s insurance poli-
cies, a requirement that land-
lords often impose on tenants.

Effect of Sublease. To the ex-
tent that the tenant subleases
the premises, the lease should
state that the subtenant’s insur-
ance coverage and insurance
certificates (if otherwise sub-
stantially in compliance with
the lease) will meet the tenant’s
insurance obligations. On the
other hand, small subtenants
will often expect to provide less
insurance than a direct tenant.
Avoid any suggestion in the
lease that every subtenant’s
insurance must meet the insur-
ance standards of the direct
lease.

Landlord’s Deductible. A ma-
jor tenant may care about the
size of the landlord’s deductible
(both a minimum and a maxi-
mum) and how the landlord
will fund that deductible in the
event of a casualty. Whose risk
is the deductible? Will that pay-
ment constitute an operating
expense?

Terrorism Insurance. If the ten-
ant believes terrorism insurance
may rear its head again as an is-
sue in the world of commercial
real estate, think about whether
the lease should deal with it in
any particular way. For exam-
ple, the tenant might conclude
that operating expenses should
exclude any costs related to ter-
rorism insurance. Make it the
landlord’s problem as a risk of
owning real estate.

Landlord’s Access

Prior Notice. How much
and what type of prior no-
tice should the landlord give

21.2

21.3

214

21.5

21.6

21.7

21.8

to gain access to the tenant’s
premises?

Purpose of Access. Limit the
landlord’s access to certain
defined purposes (e.g., repairs,
inspection, or to show the
premises to prospective future
tenants within the last few
months of the lease term only).

Frequency. Limit how often
the landlord can enter the
premises.

Sensitive Areas. Should the
lease prohibit or restrict land-
lord access to “special spaces”
(bank vault, securities vault,
network control rooms, and the
like) for cleaning and other pur-
poses? If the tenant regards its
entire operation as proprietary
and “top secret,” then perhaps
the lease should not allow the
landlord access at all, absent an
emergency.

Time of Access. Should ac-
cess be limited to certain hours
(business hours, after hours)?

Authorized Personnel.
Precisely who among the land-
lord’s employees, agents and
contractors should have access?

Presence of Tenant'’s
Representative. The tenant
may want its representative to
be present whenever the land-
lord is on the tenant’s premises.
This is particularly important in
any area where the tenant has
sensitive, dangerous, or expen-
sive personal property.

Disruption and Security.
Require the landlord to mini-
mize interference with the
tenant’s business and comply
with the tenant’s reasonable in-
structions and security require-
ments, even if this requires the
landlord to use overtime labor.
If the landlord’s personnel or
contractors cause any damage
or theft, make the landlord
responsible.

21.9

21.10

21.11

21.12

Landlord’s Installations. If

the landlord wants to reserve
the right to install pipes and
conduits somewhere in the
premises, the tenant may want
to limit exactly where—such as
only within existing walls or
above ceilings, or at locations
that the tenant reasonably ap-
proves. Require the landlord

to minimize and repair (or pay
to repair) any damage associ-
ated with the installation or
maintenance of these conduits.
Expressly negate any right for
the landlord to install any new
structural supports or other
improvements not requested by
the tenant within the premises.
Perhaps also provide for sig-
nificant liquidated damages if
the landlord violates the restric-
tions in the preceding sentence.

Storage of Materials. If the
landlord stores materials in the
premises for making repairs,
limit that right to apply only to
those materials necessary for
repairs within the premises.
This can be particularly prob-
lematic if the premises includes
a terrace—a tempting storage
area for long-term exterior proj-
ects. In any case, the landlord
should store materials in the
premises (or an adjacent ter-
race) only for short periods.

Repair Work Outside Business
Hours. If the landlord’s work
in or affecting the premises will
cause inconvenience, noise,
odors, or the like, the landlord
should work only outside busi-
ness hours. If the tenant needs
the landlord to repair any
critical area or function quickly,
require the landlord to do so,
even if the landlord must hire
overtime labor.

Hazardous Materials. If the
landlord will use hazardous
materials for any work in or
affecting the premises, the land-
lord should agree to notify the
tenant in advance and provide
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“material safety data sheet”
disclosures. If the landlord will
make the premises uninhabit-
able during business hours,
should the landlord provide
substitute space?

garages and sidewalks. Define
“structure” (broadly) to avoid
future disputes over what it
means. Try to have it cover as
much of the building as possi-
ble except most improvements
unique to a particular tenant.

the value per square foot of the
“building standard” cleaning
not provided. As an alternative,
ask the landlord to give the ten-
ant an allowance. Then the ten-
ant should only be responsible
to pay for any cleaning in the

22.  Leasehold Mortgages and .
Tenant’s Financigng 23.2 Building and Systems space that is above standard.
Maintenance. The landlord 23.5 Cleaning Hours. Specify the
221 Landlord’s Consent.. Ask the should maintain electrical, earliest tsi;me at whiP::h cl}e,aning
landlord to Clonsent in advance plumbing, sewage, HVAC, and may commence, and the time
to the tenant’s grant of lease- other building systems, at least by which it must finish.
hold mortgage(s). The landlord to the point of entry into the
should also agree to execute premises. Require the landlord 23.6 Cleaning Personnel. The ten-
a recordable memorandum of to maintain service contracts. ant may want the right to ap-
lease. Any leasehold mortgagee Let the tenant and its advisors prove individuals or cleaning
should have the rights to: (1) inspect building systems and crews that provide cleaning
receive notice of default from monitor or confirm the land- services to the space. The ten-
the landlord; (2) cure; and (3) lord’s maintenance program. ant may also want to request
obtain a new lease from the background checks for these
landlord if the original lease 23.3 Standard for Maintenance. The individuals. If the staffing
terminates, except a scheduled landlord should maintain the changes, the tenant may want
termination in accordance with building and common areas the same rights for any replace-
its terms. For the lease to be in an attractive and first-class ment cleaning staff members.
truly “mortgageable,” it needs mannet, which the tenant may The tenant may also want to
much more than this. want to define in a specific way. require bonding of the cleaning
) , That obligation should extend staff.
22.2 Equity Pledges. If the tenant’s to any empty shop spaces, and
owners pledge their equity as all common areas on any r,nulti- 23.7 Right to Terminate. The tenant
collateral for a loan, the pledgee tenant floor. whether or not may want to be able to termi-
may want protections under fully occup 1' ed. “Maintenance” nate the landlord’s cleaning
the lease like those of a lease- should include the provision of services and take over cleaning
hold mortgagee. security. Require the landlord of all common areas or just the
22.3 Financing, Generally. Does the to repaint, recarpet, and repave f;erlmse?, with a rent credit. If
tenant anticipate entering into periodically. e landlord maintains storage
cpate 5 and locker areas specific to the
any other f1nanc1ng arrange- 23.4 Cleaning Standards. Specify premises, for the landlord’s
?“e“ts' such as equlpment or standards for the landlord’s cleaning staff, then if the tenant
inventory financing, that might cleaning services, both within takes over cleaning, the tenant
affect the lar.1dlord, the lease, the premises and in common will want the right to use those
or the.p remises? If so, add ap- areas. Limit the scope of pos- storage and locker areas.
propriate language to the lease sible “extras.” Try to define the
to preserve the tenant’s flexibil- pricing of “extras. ” Cleaning 23.8 Garbage Removal. Define the
ity. Plan ahead to obligate the standards are an economic is- location, access, timing, and
landlord to comply with any sue and potentially a huge prof- other arrangements for garbage
likely requirements of the ten- it center for a landlord. Review removal. The landlord should
ant’s equipment lessor or other and negotiate them accordingly. provide separate recycling con-
financing source. If the cleaning standards say tainers or areas.
23. Maintenance and Cleaning the landlord does not need to 23.9 Repairs Covered by Insurance.
. . clean any “computer areas,” Require the landlord to make
23.1 Structural Rep.alrs: Require th}e how much space will this ex- repairs—even if otherwise the
1and}/lord to m.'imtam anq repatr clude for a modern office? If tenant’s obligation—where
the “structure” of the building the landlord wants to disclaim the need arises from an event
anludmg the roof, the founda- any responsibility for cleaning covered by insurance that the
tion, and other .stru.ctural ele- . of certain areas (food prepara- landlord carried or should have
ments) and maintain and repair tion, etc.), obtain a credit for carried
common areas, parking lots, ’
26 NYSBA N.Y. Real Property Law Journal | Fall 2012 | Vol. 40 | No. 4



24.

24.1

24.2

24.3

24.4

Operating Expenses—
Calculation and Auditing

Statement by Professional. An
independent managing agent
or (better) a certified public ac-
countant should prepare the
landlord’s statement of operat-
ing expenses. Attach as a lease
exhibit the landlord’s operat-
ing expense statements for the
preceding few years. Ask the
landlord to confirm that: (1)
these were the statements actu-
ally used for pass-throughs to
existing tenants; and (2) the
landlord will calculate future
operating expenses the same
way.

Time for Revision. Set a time
limit for the landlord’s revi-
sions to operating expense
statements—and make that
limit subject to a “time of the
essence” qualifier. The tenant
may want to require the land-
lord to issue an audit confirma-
tion letter waiving any unbilled
charges beyond a certain point
from when the operating ex-
pense statement is prepared.

Gross-Up. In any year the
building is not fully occupied,
operating expenses are often
“grossed up” as if the building
had been fully or nearly fully
occupied during the entire year.
Confirm that the base year and
adjustment year are treated
consistently and that the
“gross-up” calculations make
sense.

Timing of Operating Expense
Statement. The landlord should
provide the annual operating
expense statement within a
reasonable time (90 to 180 days)
after fiscal year-end. To give
the landlord an incentive for
promptness, the tenant might
insist that monthly estimated
operating expenses payments
must stay the same (for the
next year) until the landlord
has completed its operating
expense statement justifying an

24.5

24.6

increase. And if the statement
shows a decrease, then the ten-
ant should immediately obtain
the benefit of that decrease
(with interest?) and a suitable
rent credit.

New Expense Items. Building
management standards some-
times change over time, usually
upwards (e.g., higher security
standards or new types of in-
surance or new regulatory
compliance costs). When that
happens, the landlord may in-
cur new categories of expense
that the landlord did not incur
during the base year, which
would require the tenant to
bear the entire cost of that new
expense, not just increases
above the base year. Therefore,
if the landlord later incurs new
categories or items of expense
that were not being incurred
when the lease was signed, the
tenant may want to require

the landlord to “gross up” the
base year to reflect what this
expense would have been if the
landlord had already been in-
curring it the day the lease was
signed.

Right to Review and
Challenge. The tenant should
have the right to examine and
question the landlord’s op-
erating expense calculations.
Require that any expense the
landlord incurs be reasonable,
ordinary and customary, not
just actual. Allow the tenant to
challenge any expense as un-
reasonable. Those rights should
survive any lease termination.
The lease should give the ten-
ant reasonable time to: (1) no-
tify the landlord that it wants
to audit expenses; (2) conduct
and complete the audit; and
(3) specity if, and how, it con-
tests the landlord’s calcula-
tions. Avoid any schedule that
requires the tenant to provide
more detail than is reasonable
at any particular stage of the
process. If the tenant discovers

24.7

24.8

24.9

24.10

egregious errors, let the ten-
ant reopen operating expenses
from earlier years, even if the
time to do so has otherwise
expired.

Books and Records. Require
the landlord to keep books and
records for a specified number
of years in a single place under
a unified system. In the likely
event this information is stored
electronically, give tenant the
ability to access it in useful elec-
tronic form (e.g., spreadsheets
rather than PDF files). Allow
the tenant to copy those books
and records for any audit of op-
erating expenses.

Base Year. The tenant’s right

to audit should also cover the
base year, expiring no earlier
than the expiration date for the
right to audit the first operating
year. The tenant may wish to
audit the base year at the same
time that it audits the first oper-
ating year.

Landlord’s Responsibility
for Audit Cost. The landlord
should pay the cost of au-

dit (credit it against the next
month’s rent) if the audit dis-
closes an overcharge of more
than some stated low percent-
age. Beware of language that
refers not to an overcharge but
to an overstatement of operat-
ing expenses; that’s a harder
threshold to meet.

Most Favored Nation;
Landlord’s Discovery of Error.
If some other tenant’s audit
discloses a discrepancy, the
landlord should automatically
give this tenant the benefit of
any resulting adjustment to
operating expenses, even if this
tenant does not ask for it. If, on
a particular issue, the landlord
makes a better deal with any
other tenant, this tenant should
get the benefit. If the landlord
fails to timely disclose any ben-
efits of the types contemplated
in this paragraph, then the
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24.11

24.12

24.13

24.14

24.15

landlord should pay interest at
a high rate, and perhaps also an
administrative fee. Don't call it
a penalty, though.

Choice of Auditing Firm. The
lease should not limit the ten-
ant’s right to engage a firm of
its own choosing, such as a
contingent fee lease auditor, to
examine the landlord’s books
and records.

Parking Lots. Treat the cost of
filling potholes and restriping
as an operating expense, but
resurfacing as a capital ex-
pense to be borne by the land-
lord without reimbursement.
Require resurfacing at least
once every ___ years. Exclude
any parking lot maintenance
costs for at least ___ years after
the commencement date.

Cost of Capital Improvements.
If the estimated cost of any
capital improvement or re-
placement for which the tenant
is responsible exceeds a speci-
fied amount, perhaps varying
based on the remaining term of
the lease, then allow the tenant
to terminate the lease or require
the landlord to contribute to the
cost. Base that contribution on
the expected useful life of the
improvement or replacement
as compared against the re-
maining lease term. Beware of
unrealistic limits on the amor-
tization period for any capital
or quasi-capital outlays by the
landlord.

Tenant-Specific Exemptions.
Look for justifications to sup-
port exemption from particular
expenses (e.g., elevator expens-
es for a ground floor tenant).

Confidentiality. If the landlord
requires the tenant to sign a
confidentiality agreement for
any future lease audit, insist
that the form of agreement be
attached to the lease, or that
the agreement be built into

the lease. (Why do we need a

24.16

24.17

25.

25.1

25.2

25.3

separate agreement?) Either
approach avoids the risk of
extended delays in trying to ne-
gotiate a confidentiality agree-
ment when the need arises.

Credit. Try to get credit for
any income the landlord de-
rives from common areas (e.g.,
signage).

New Buildings. Part of the
business negotiation of a lease
in a new building will relate to
the negotiation of the base year
for any escalations. The parties
are both at greater risk here,
because the building has no
operating history. Initially, the
base year should reflect regular
base operating costs and should
not include savings that result
from new construction (for
example, lack of maintenance
costs because a contractor’s
warranty covers all problems).
The tenant may want to adjust
the base year to a year (or aver-
age of several years) in which
the landlord has achieved a cer-
tain occupancy level (e.g., 100
percent).

Operating
Expenses—Exclusions

The tenant may desire to ex-
clude at least these items from
operating expenses:

Above-Standard Cleaning.
Costs of cleaning portions of
the building that have cleaning
requirements higher than the
tenant’s (e.g., cleaning some
other tenant’s employee cafete-
ria or special mahogany confer-
ence rooms).

Americans with Disabilities
Act. Americans with
Disabilities Act of 1990
(“ADA”) compliance costs,
particularly when triggered by
operations of other tenants.

Advertising. Advertising ex-
penses, including the cost of
maintaining any website.

25.4

25.5

25.6

25.7

25.8

25.9

25.10

25.11

Art. The purchase, mainte-
nance, or insurance of any art-
work or sculpture.

Bad Acts. Costs incurred as a
result of the landlord’s negli-
gence or intentionally wrongful
acts (good luck finding and
proving either of those).

Breach of Lease. Costs incurred
because any party breaches any
lease.

Capital. Costs that under gen-
erally accepted accounting
principles consistently applied
would be considered capital
outlays or are otherwise out-
side normal costs and expenses
for operation, cleaning, man-
agement, security, maintenance
and repair of similar buildings.
As an alternative, perhaps al-
low capital expenditures if: (1)
the tenant approves any expen-
diture above a certain level or
(2) an expenditure is justified
by the cost of repairs or un-
dertaken to reduce operating
expenses, and then only to the
extent that the landlord demon-
strates actual cost reduction.

Collateral Source. Any cost
reimbursed by insurance pro-
ceeds (or that would have been
reimbursed if the landlord had
carried customary insurance),
any condemnation award, or
any indemnification from any
third party.

Construction. The cost to per-
form initial construction and
to correct initial construction
defects, as well as such costs
for any future alterations or
additions.

Contributions. Any charitable
or political contributions the
landlord might decide to make.

Development-Related
Payments. Exactions paid to
any governmental body or
community organization, in-
cluding those for infrastructure,
traffic improvements, curb cuts,

28
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25.12

25.13

25.14

25.15

25.16

25.17

25.18

25.19

roadway improvements, transit
costs, “impact fees,” statues of
government officials, and so on.

Environmental. Costs of test-
ing for, handling, remediating,
or abating asbestos and other
hazardous materials or elec-
tromagnetic fields; the cost to
remove chlorofluorocarbons

or accomplish other future
retrofitting driven by future
environmental concerns not yet
imagined; or the cost to pur-
chase environmental insurance.
If the landlord decides to make
changes to achieve some level
of LEED compliance, make
that the landlord’s cost, not the
tenant’s.

Excessive Management Fees.
Management fees beyond those
charged in comparable build-
ings, particularly where the
property manager is an affiliate
of the landlord.

Executive Salaries. Salaries
for officers above the level of
building manager.

Fines. Fines and penalties the
landlord must pay as a result
of failure to comply with law,
code, etc.

Food Court. Costs related to
food court tenants to the extent
they exceed normal costs. As an
alternative, allocate food seat-
ing area as tenant space (paid
for by the food court tenants),
perhaps with extra weighting
because of the heavy cleaning
requirements.

Holidays. Any holiday decora-
tions or gifts. In the alternative,
impose a reasonable limit on
these costs.

Mall Advertising. Any mall
advertising program, or, as an
alternative, cap the amount of
the tenant’s contribution.

Other. Next year’s newest area
of legal concern (for inspiration,
check the latest carve-outs from

25.20

25.21

25.22

25.23

25.24

26.
26.1

26.2

26.3

“nonrecourse” treatment in
mortgage finance transactions).

Other Tenants. Any costs for a
service not provided to this ten-
ant and included in its rent (for
example, the incremental cost
of a higher level of service pro-
vided to office or retail tenants);
costs reimbursed or reimburs-
able by specific tenants other
than through pro rata rent esca-
lations (e.g., fees for excessive
use of utilities); or costs caused
by the acts or omissions of par-
ticular other tenants.

Ownership-Related Costs.
Ground rent; mortgage inter-
est, principal and transaction
costs; build-out of tenant space;
clean-up of any landlord’s con-
struction projects; and general
and administrative expenses
(overhead).

Payments to Affiliates. Fees
and expenses paid to the land-
lord’s affiliates in excess of
market rates. (But what’s mar-
ket and how do you know? The
tenant may want preapproval
rights.)

Professional Fees. Brokerage
fees and commissions; legal
fees and expenses to negotiate
and enforce leases; and ac-
counting fees.

Telecom Installation. Either
exclude costs or offset them
against the income the landlord
receives.

Options

Additional Space. The tenant
may want an option, right of
first refusal or right of first offer
for additional space.

Sublet Excess Space. As a fall-
back, negotiate a wide-open
right to sublet excess space un-
til needed.

First Refusal Mechanics. For

a right of first refusal, seek a
“second bite at the apple” if the
landlord later decides to market

26.4

26.5

26.6

the space in smaller pieces or
on terms different from those
originally contemplated. Also,
scrutinize the conditions that
trigger the right of first refusal.
Landlords’ form leases often

let the tenant exercise a first
refusal right only if the space
has become “vacant and avail-
able.” What does this mean?

If the landlord negotiates a
new lease for the space before
an old lease expires, does that
new lease mean the space is not
“vacant and available”? The
test should be whether an exist-
ing lease will (or has) expire(d)
or terminate(d). The landlord
should agree not to negotiate
any extension or renewal that
could impair the tenant’s claims
to the space. Try to attach an
exhibit to the lease identifying
exactly when the tenant’s right
of first refusal will arise, to the
extent presently knowable.

Excess Space Notices. Whether
or not the tenant has preemp-
tive rights to extra space, the
landlord should agree to advise
the tenant regularly of any
space that becomes available,
giving as much notice as rea-
sonably possible under the
circumstances. As a practical
matter, if the tenant wants the
space, the parties may be able
to negotiate something at that
point.

Recapture from Other Tenants.
If the landlord can exercise its
right to recapture space from
another tenant, the tenant may
want the authority to require
the landlord to exercise its re-
capture right for the tenant’s
benefit. The recaptured space
would then become part of this
tenant’s premises.

Early Termination Options.
The tenant may want early ter-
mination options, either com-
plete or partial (“shed rights”).
But what happens if the ter-
minated space includes criti-
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26.7

26.8

cal communications facilities
serving the rest of the tenant’s
space? The tenant will want the
right to leave those in place.

Renewal Option. Often tenants
will seek a right to renew the
lease term. In such cases, the
tenant must scrutinize and con-
firm it can live with whatever
conditions, requirements and
procedures the landlord tries

to attach to the renewal option.
Landlords have been known to
require that rent can never go
down during the renewal term
and the renewal right can be
exercised only by the initial ten-
ant. Try to time the process to
give the tenant time to move if
the rent, as finally determined,
is unacceptable. Also, allow

the tenant to assign any re-
newal options as part of a lease
assignment.

Appraisal. If rent during the
option term depends on an
appraisal, allow the tenant to
withdraw its option exercise if
the tenant disapproves of the
new rent as finally determined.
In practice, this may give the
tenant some reasonable abil-
ity to re-negotiate the rent (a
one-way downward negotia-
tion opportunity), regardless of
what the appraisal says. Set ob-
jective appraisal criteria. Does
the definition of “fair market
rental value” make sense? Does
it give the landlord “credit”

for value-enhancing measures
(e.g., a tenant improvement
allowance) that the landlord
will not in fact deliver to the
tenant? If the tenant won't re-
ceive such an allowance upon
renewal, the definition of “fair
market rental value” should not
pretend otherwise. And if the
tenant paid for above-standard
interior work, then “fair market
rental value” should not reflect
the value of that work. “Fair
market value” should instead
assume that the landlord deliv-
ered the space in the same con-
dition as on the starting date.

26.9 Purchase Option. The tenant
may want the right to purchase
the building if the landlord
intends to sell it or if the equity
owners of the landlord intend
to sell a substantial portion of
their equity. If the landlord con-
verts the building into a condo-
minium, the tenant may want a
preferred right to purchase one
or more units.

26.10 Reminder Notices. Require
the landlord to send reminder
notices of any upcoming option
exercise deadline, but not more
than ____ days, or less than
___days, before the dead-
line. Extend the deadline and
the lease expiration date if the
landlord delays sending notice.

26.11 Short-Term Extension. Try to
negotiate the right to a short-
term lease extension, at the ten-
ant’s option, to avoid holdover
problems if the tenant suffers
delays in moving. The landlord
will probably want some sig-
nificant prior notice before the
tenant exercises any such short-
term extension right, but if the
tenant agrees to too much time,
then the short-term extension
right becomes worthless, as it
cannot deliver the flexibility
that the tenant needs.

26.12 Base Years. For any lease re-
newal, reset the base years for
escalations, or make sure the
rent revaluation process as-
sumes continuation of the old
base years (nonstandard but
theoretically a slight bit better
for the tenant).

26.13 Rule Against Perpetuities.
Think about the possible im-
pact of the rule against perpetu-
ities on any option rights in the
lease or ancillary to the lease.

26.14 Option Timing. Scrutinize and
work through all the time peri-
ods for any option, and confirm
that the tenant will be able to
take the actions required within
each time period. Do all the
time periods work together?

27.
271

27.2

27.3

27.4

Do they give the tenant enough
time for its internal review and
approval processes in deciding
whether to exercise a renewal
option? If the tenant exercises
an option defectively, require
the landlord to notify the ten-
ant promptly and allow some
additional time to exercise the
option correctly.

Parking

Specific Requirements. Define
the location, number, and pric-
ing (or assurance of no fee) for
parking spaces, reserved and
unreserved. If any other tenant
has the right to reserved park-
ing, then this tenant should also
have reserved parking equiva-
lent in amount, proximity, type
(covered, uncovered), and
signage, adjusted for relative
occupancy. Attach a parking
diagram as an exhibit. Prohibit
the landlord from changing the
parking arrangements without
the tenant’s consent. In any
case, the tenant may want to
seek some number of reserved,
covered, indoor, or otherwise
“premium” parking spaces.

Bicycles and Motorcycles. The
landlord should provide park-
ing for bicycles, mopeds and
motorcycles in a convenient
location. If the tenant wants

to allow bicycles, skateboards,
and the like into the tenant’s
space, make sure the lease al-
lows it, without making special
arrangements such as use of the
freight elevator or giving ad-
vance notice.

Building Expansion. If the
landlord expands the build-
ing, the overall parking ratio
shouldn’t worsen.

High Parking Uses. The tenant
may wish to prohibit nearby
high parking uses (e.g., movie
theater, trade school, restau-
rant). Some of these uses are,
however, regarded as being less
objectionable than they once
were.

30

NYSBA N.Y. Real Property Law Journal | Fall 2012 | Vol. 40 | No. 4



27.5

27.6

27.7

27.8

27.9

28.
28.1

28.2

28.3

28.4

Location/Amount of Employee
Parking. Insist that the land-
lord enforce employee park-
ing restrictions against other
tenants.

Snow/Maintenance. Require
the landlord to clear snow
promptly from, and otherwise
maintain, the parking area.

Lighting. Set standards for
lighting of common areas and
parking decks—especially im-
portant to a 24-hour operation.

Patterns. Prohibit the landlord

from interfering with or chang-
ing traffic patterns in the park-

ing lot areas.

Fences. The tenant may want
the right to require the landlord
to install a fence to segregate
parking areas from adjacent
heavy-usage facilities.

Percentage Rent

Rent Abatements. Rent abate-
ments or other rent reductions
should not reduce percentage
rent breakpoints (to avoid an
anomaly where the breakpoint
drops because of negotiated
rent abatements, resulting in
percentage rent payments in-
creasing by a like amount).

Partial Year Gross Sales.
Annualize first year and last
year gross sales, with a seasonal
adjustment, to prevent exces-
sive percentage rent if the ten-
ant opens or closes in its peak
season.

No Partnership. State that the
parties do not intend to es-
tablish a partnership or joint
venture.

Exclusions from “Gross Sales.”
Depending on the type of busi-
ness, the lease should exclude
or subtract certain items from
“gross sales,” such as: sales
made by concessionaires, sales
not in the ordinary course of
business, sales to employees up

28.5

28.6

28.7

28.8

28.9

28.10

to a certain percentage or only
if at a discount, sales taxes, re-
funds, returns, credit card fees,
custom tailoring, and mono-
gramming. The tenant will
want to avoid any suggestion
that the landlord can collect
percentage rent on the tenant’s
catalog or Internet sales.

Time Limits. Impose time lim-
its on the landlord’s right to au-
dit. Prohibit use of contingent
fee auditors. If the landlord
performs an audit, then the
landlord should give the tenant
a copy of the audit report even
if it produces no adjustments.

Termination Right. The ten-
ant may want to request the
right to terminate the lease if its
sales fall below some specified
threshold. If either party termi-
nates because of a termination
right like this, then the tenant
may want the landlord to reim-
burse the tenant’s unamortized
leasing and improvement costs,
perhaps up to a cap.

Revenue Maximization. The
tenant should avoid any obli-
gation to operate or to “maxi-
mize” revenues. The tenant
should not make any repre-
sentations on the volume of its
business. Expressly negate any
“implied” obligations along
these lines.

Special Categories. The tenant
may wish to negotiate a lower
percentage rate for particular
low-margin activities or catego-
ries of sales.

Free Rent. Any free rent period
should abate percentage rent
too.

Use. Tie percentage rent to the
tenant’s use of the premises.
What happens if the tenant as-
signs to another operator with a
different use? Request that the
lease allow assignment even if
this changes the amount of per-
centage rent, provided the as-

29.
29.1

29.2

29.3

29.4

signee agrees to pay at least the
same total rent as the assignor
did in its last year of operation.

Quiet Enjoyment

No Default. Beware of “quiet
enjoyment” conditioned on no
default. Condition quiet enjoy-
ment instead only on the land-
lord’s not having terminated
the lease.

Sidewalk Sheds and
Scaffolding. The tenant may
want the right to reduce the
rent if a sidewalk shed, fence,
or scaffolding for any construc-
tion project in the building
impairs access or visibility. For
any such installation: (1) try to
set limits (duration; minimum
clearance; cannot block win-
dows; just posts for 30" up, then
roof above posts; frequency;
and purpose); (2) seek the right
to install advertising signs at
the landlord’s expense and

at no charge to the tenant; (3)
prohibit any other advertising
signs, particularly for compet-
ing businesses; and (4) require
the landlord to remove prompt-
ly all unauthorized postings or
graffiti on any sidewalk shed
or similar temporary fence, and
to light the underside of any
installation described in this
paragraph. For retail tenants,
try to prohibit such structures
during peak sales seasons. A
significant daily no-fault fee for
the landlord’s maintenance of
any of these structures might
solve many problems.

Dumpsters, Staging Areas,
Lay-Down Areas. Try to control
where the landlord may install
these items. Prohibit them in
parking areas.

Remedies. If the landlord
breaches the covenant of quiet
enjoyment, the tenant cannot
easily prove the amount of the
injury or damages. Provide for
liquidated damages or some
other mechanism to quantify

NYSBA N.Y. Real Property Law Journal | Fall 2012 | Vol. 40 | No. 4

31



damages, ideally measured on
a daily basis. Include the neces-
sary recitations to validate any
liquidated damages formula.

31.2

likely future real estate taxes on
those parcels or improvements.

Substitute or Additional Taxes.
Devote close attention to how

standing to contest taxes. The
parties may need to make
other arrangements, and the
lease should provide for those.
Whether the tenant leases all or

30. Radius Clauses “substitute or additional taxes” onlv part of the buildine. an
. o are defined. Confirm that they yP oy gf Y
30.1 Physical Scope. Try to limit the are truly appropriate for pass- tax contest will stl}l require co-
physical scope of any radius through to the tenant. One operation and d.ehvery O.f nee
clause, i.e., a clause that prohib- might more appropriately treat essary information and s1gr}a-
its a retail tenant from compet- them as equivalent to income tures by the landlord. Requlrfe
ing within a certain distance of taxes the landlord to contest taxes if a
the premises. Ideally, limit the ' certain proportion of tenants so
radius to only a mile or two, 31.3 Landlord’s Tax Protest. For the request. Require the landlord to
depending on the site and the base year, review any landlord warn the tenant of any tax con-
tenant’s plans. tax protest filing to understand test deadline to give the tenant
. the landlord’s theories for enough time to contest if the
30.2 Exclusions. If.the tenant must low value. Will those theories landlord does not wish to do
agree to a .raf:hus clause, carve inevitably vanish next year, so.
out: (1) existing stores; (2) any producing built-in increases? In .
new stores purchased in a fu- the lease, express the base-year 317 Tax Refunds. Require the .
ture corporate transaction; (3) real estat,e taxes as a specified landlord to pay the tenant its
relocation of existing stores number of dollars per square share of tax refunds promptly,
within any retail property foot. Avoid referring to the even if the lease has expired. .
where the tenant is already taxes payable in a particular tax The landlord should also notify
doing business; (4) any stores year, because such a reference the tenant of any suc.h refunds
operated by any possible future coulii increase escalations if the promptly Whel.l received. If
acquiror of the tenant’s busi- landlord successfully protests the landlord fails to do 30, o
ness; and (5) any other brand base-year taxes. Base-year taxes the tenant needs to remind the
names that the tenant operates. never go up; they just go down landlord, then the lan.dlord
30.3 Termination. Try to terminate if the landlord gets lucky. should pay a default }nter-
: : est rate or some multiple of
the ra.d ius clause at a certain 31.4 Installment Payments. Require the amount due to the tenant.
date; 1f the tenant has achieved the landlord to pay real estate Landlords have been known to
a certain level of percentage taxes in installments, as taxes forget to give former tenants
rent; or if the lan.dlord has are due. In any event, calcu- their share of any subsequent
achieved a certain occupancy late tax pass-throughs as if the refunds of real estate taxes
level. landlord were paying in install- they paid. This can produce a
30.4 Near End of Term. In the last ments over the longest period nontrivial profit center for the
few years of the lease term, the allowed. !andlord., apd a significant issue
i‘adm.s N lause should terrpmate, 31.5 Special Assessments. The land- ;r;giga?élg?giifﬁig u'rchase
o facilitate a graceful shift to a lord should pay special assess- )
new location. In the alternative, ments in installments and treat 31.8 Tax Protest Costs. Any contin-
allow the tenant to open a new them as taxes only to the extent gent fees paid to real estate tax
store nearby provided that the they fall within the lease term. counsel should be arm’s length
tenant protects (or partly pro- and commercially reasonable.
tects) the landlord from any de- ~ 31.6 Right to Contest. Require the What's “commercially reason-
crease in percentage rent dur- landlord to contest taxes or, if able”? The landlord should not
ing the remaining lease term. the landlord does not, give the i
e R tenant the right to do so in the collect a separate “management
' e Tenae Tax Recatanions landlord’s name or in the ten- ing real estate taxes. That's a
31.1 Definition of Property. ant’s own name, as necessary. burden of ownership.
Confirm that the property to Check statutory and case law
which the real estate tax escala- requirements as to who may 31.9 Base-Year Reassessment. If
tion applies does not include contest taxes. For example, in the reassessment for the base
other parcels or improvements; New York a tenant that leases year goes down, try to reduce
or, if it does, understand the only part of a building lacks base rent by the amount of the
tax savings, to make up for the
32 NYSBA N.Y. Real Property Law Journal | Fall 2012 | Vol. 40 | No. 4



31.10

31.11

31.12

resulting increase in real estate
tax escalations.

Abatement or Deferral
Program. The landlord should
agree to apply for any avail-
able tax abatement or deferral
program. The risk of loss of tax
abatements already granted
(e.g., for failure to comply with
governmental procedures)
should belong to the landlord,
not the tenant. For any future
abatement or deferral pro-
grams, negotiate whether the
benefits belong to the landlord
or the tenant and, if the latter,
identify exactly what coopera-
tion the landlord must provide
and when. How exactly does
the application process work?
Beware of repricing the base
rent in a way that indirectly
returns to the landlord any tax
abatement/deferral benefits
that the tenant expected to ob-
tain. Some argue that the value
of every geographically tar-
geted tax abatement or deferral
program will simply be negoti-
ated into rents and hence land
values within the targeted area,
and therefore have no effect
except to increase local land
values at the expense of the lo-
cal taxing authority.

31.13

Artificially Low Assessments.
If, under local assessment
rules, the first year’s free rent
produces an artificially low tax
assessment that year, then the
assessment may automatically
rise by the same amount in
future years. The tenant may
then, over the years, pay extra
tax escalation payments far be-
yond the value of the free rent.
This depends very much on lo-
cal tax assessment procedures,
but the tenant must understand
them.

32.

Exclusions. Real estate tax 32.1

escalations should exclude:
penalties and/or interest; excise
taxes on the landlord’s gross

or net rentals or other income;

income, franchise, transfer, gift,
estate, succession, inheritance,
and capital stock taxes; taxes on
land held for future develop-
ment (“outparcels”); increases
in real estate taxes resulting
from construction during the
lease term if not done for the
benefit of tenants generally, or
if it does not create additional
proportionate rentable area; ter-
mination of interim assessment;
loss or phase-out (whether or
not scheduled) of abatement

or exemption; corrections of
underpayments in previous
periods; acquisition of develop-
ment rights from other prop-
erty; increases resulting from
the landlord’s failure to deliver
required information to the
taxing authority or other fail-
ure to comply with the taxing
authority’s requirements; and,
if possible, sale of the property.
If the landlord transfers unused
development rights in a way
that reduces the landlord’s net
real estate tax expense, confirm
that the tenant will participate
in any savings that result.

32.2

32.3

New Buildings. Depending

on when in the progress of the
building project the lease is
being negotiated, the tenant
should confirm that the base
year will reflect complete con-
struction and full assessment of
the building. This may require
a retroactive adjustment of base
taxes, depending on how the
particular jurisdiction handles
new construction.

324

Representations and
Warranties

32.5

The tenant may wish to ask the
landlord to provide represen-
tations and warranties, includ-
ing these:

Asbestos and Hazardous
Materials. The premises are
free of mold, asbestos and other
hazardous materials. The land-
lord should provide any docu-
ment required to confirm that

32.6

status for purposes of building
permit applications, such as a
New York City ACP-5 form,
showing that the tenant’s work
will be a non-asbestos job. The
landlord should indemnify the
tenant against liability (and de-
lay-based losses) arising out of
any environmental conditions
that existed before the tenant
took possession, whether or not
the landlord caused them. And
the landlord should agree to
clean up those conditions.

Certificate of Occupancy.
Attach a true, correct, and com-
plete copy of the certificate of
occupancy as an exhibit. The
landlord should represent that
the tenant’s use as permitted
under the lease won’t violate
the certificate of occupancy or
the landlord’s other leases or
agreements.

Commissions and Brokerage
Fees. The landlord has paid or
will pay all brokerage fees and
commissions for the lease. If the
tenant cares about its relation-
ship with the broker, the tenant
may want the right to offset
rent and pay the broker (partic-
ularly for any commissions due
on future renewals or expan-
sions) if the landlord does not.

Impact and Hookup Fees. The
landlord has paid or will pay
all impact fees, hookup charges,
and other governmental exac-
tions imposed on the project,
and will not recapture them
through any escalation.

Rights of Third Parties. The
landlord’s entry into the lease
does not violate any rights of
third parties, such as the prior
tenant that was evicted from
the space or other tenants in the
building.

Submetering. All equipment is
in place and in good working
order for any submetering of
utilities the lease contemplates.
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32.7 Utilities. Adequate utility loca- a settlement with any govern- tenants within a certain area,
tions and capacity are available ment agency. particularly where the landlord
both within the buildi d at i i
oth within the butiding and a 33.3 Americans with Disabilities operates 1ts properties under
the premises. Act of 1990. The t should an identifiable brand name. For
c . o - e tenant shoul a major tenant, prohibitions of
32.8 Violations. The premises are have no duty to bring any ele- . . .

. . . - g this type may raise antitrust
subject to no outstanding viola- ments of the existing building . hich are b d th
tion of anv cod lati into ADA i issues, which are beyond the

y code, regulation, into compliance (e.g., scope of this checklist. New
ordinance, or law, and the elevator buttons), unless (per- p . . L
. York law invalidates this type
landlord agrees to cure existing haps) the tenant actually alters of prohibition in bank leases
violations at the landlord’s ex- that particular element of the all(lzwin anvone damaged bl
pense, not recaptured through building. Make the landlord re- such a grohi}{)ition to re%overy
any escalation. sponsible for ADA and all other treble c{)amages New York
32.9 Validity of Lease. Each party baseline legal compliance. Banking Law Section 674-a.
represents and warrants to the 33.4 New Requirements. The land- 342 Use of Building. Prohibit the
other that the lease has been lord should comply with any landlord from chaneine the use
duly authorized, executed and new legal requirement if the f th 11 buil d’g &
delivered, and is valid and otential noncompli did of the overall bul'ding or any
¢ p prance di art of it—such as turning the
binding. not result from the tenant’s 1;1 der and less rentable half of a
32.10 Zoning. The property is prop- actions, and failure to comply regional mall into a call center
’ & Property 1s prop may impair the tenant’s altera- . )
erly zoned and the tenant’s tions or use as the lease con- or community college. Restrict
itted nder the lease is . the type of retail tenancies or
permitted use u templates, or could otherwise . o
legal. d Iv affect the ¢ other uses in the building (e.g.,
. adversely attect the tenant. no fast food). Consider issues
3211 Construction Plans. Landlord 33 5 permits. The landlord should of density, traffic, parking,
plans no construction at the agree to cooperate with the ten- demographics, compatibility,
property, except ordinary ten- ant in obtaining permits, and likelihood of picketing or con-
ant improvements. other governmental approvals troversy, security concerns, and
32.12 Notices; Plans. The landlord that tenant may need, such as other potential problems af-
has received no notice of any by signing permit applications fecting building use and other
condemnation, including any (even before approving ’fh? tenants.
grade change of any street or tenant’s work) and providing 34.3 Prohibited Uses. For retail
any partial condemnation. The necessary existing information. properties, prohibit flea mar-
landlord plans no changes in Establish a tight turnaround kets, carnivals, petting zoos,
parking or circulation. The time for any necessary landlord clothing drop-off boxes, kiosks
landlord has no present plans signatures. Don't allow the (especially if competitive or
to do anything that would re- 1andlord to use the permit sign- within a certain distance of the
quire the tenant’s approval or Ing process as a back door tech- entrance or windows of the
require entry into the tenant’s ?ﬁqllle to dltshappr.ove ‘];"IQththat premises), drive-up booths,
pTEMISES. he leaiielo derw1ﬁe obligates and the like, elsewhere on the
the landlord to allow. S . .
33. Requirements of Law landlord’s property, mdudmg
. 33.6 Change in Zoning. The land- common areas. For office build-
33.1 ReSPOITSIbIhtY for lord should allow the tenant to ings, prohibit uses that attract
Compliance. The l.andlord terminate if a change in zoning large volumes of people, par-
Shf)U1d be' respc?ns.lble for com- or other law (or inability to ticularly if incompatible with
pliance with existing and new obtain or maintain necessary first-class business offices (e.g.,
laws (i'ncluding ADA) if the permits or adequate parking) poverty benefit or advocacy of-
compliance applies g/enerlcally prevents or impairs the tenant’s fices, drug rehabilitation clinics,
to ’fhe property (e.g., “mere ' operation of its business, in welfare offices, certain types of
office use”) or any noncompli- whole or in part. auction houses).
ance already existed before the . . o
lease was executed. 34. Restrictions Affecting Other 34.4 Additional Construction. Limit
Premises the location and type of any
33.2 Regulatory Flexibility for . o additional construction the
Tenant. Allow the tenant to sell 341 Competing Store.s. Pro_h_lblt landlord can perform (e.g., on
or assign the lease (or go dark) the landlqrd and its aff1.11ates “outparcels”).
if required by law or through from renting to competing
34 NYSBA N.Y. Real Property Law Journal | Fall 2012 | Vol. 40 | No. 4
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34.5 Minimum Operating Hours.
Establish minimum operat-
ing hours for the property as
a whole or for specific other
tenants.

34.6 Landlord’s Activities and
Kiosks. Limit the landlord’s ac-
tivities and installations on the
sidewalk (or common area of

a mall) within a specified area

near the premises.

34.7 Scope of Restrictions. To the
extent that the lease restricts the
landlord’s activities, consider
how broadly those restrictions
should apply. Ideally, they
should affect both the existing
structure and any future expan-
sion in which the landlord has
any interest, or for which the
landlord or an affiliate pres-
ently controls the site. Try to
have the landlord agree not to
enter into a reciprocal easement
agreement or otherwise facili-
tate any nearby construction
by others unless the counter-
party agrees to honor the same
restrictions. The tenant may
even want the right to approve
any future reciprocal easement
agreement or amendments to
the existing agreement.

34.8 Public Areas. The tenant
should control (or have the
right to require, within reason)
future changes to public areas,
lobbies, elevators, parking

lots and other common areas.
Require the landlord to reno-
vate and update these areas
periodically to keep them con-
sistent with first-class standards
as they change from time to
time. Require the tenant’s ap-
proval for the plans for all such
work, or at least the visible part
(e.g., finishes) of the landlord’s
work. The tenant may want the
right to require the landlord to
prohibit smoking in public ar-
eas even if governing law does
not.

34.9 Exclusive Uses. The tenant
may want exclusive rights for
certain uses. As a fairly ordi-
nary example, a coffee store
may want the exclusive right to
sell coffee within the landlord’s
shopping center. A careful land-
lord will push back and try to
fine-tune any exclusives to as-
sure they don’t impair the land-
lord’s overall leasing program.
Every time the landlord chips
away at the exclusive, this may
make it less useful and valuable
for the tenant. The tenant will
want to make sure that any ex-
clusive still serves its intended
purpose and protects the ten-
ant’s investment.

34.10 Adjacent Work. If a third party
will pay compensation for in-
convenience caused by work
on an adjacent or nearby site,
should the landlord or the ten-
ant receive it?

34.11 Beware of Ownership
Variations. To the extent the
landlord agrees to any provi-
sions suggested above, beware
of limiting those provisions to
any property “owned by the
landlord and its affiliates.”
Third parties, often not even
affiliates of the landlord, may
own parts of what appears to
be a single integrated building.
In these cases, the tenant will
need to focus on the govern-
ing easements and declaration
documents for the building as a
whole, triggering a level of in-
vestigation often reserved only
for major tenants.

35. Rules and Regulations

351 Nondiscriminatory Enforce-
ment. Require the landlord to
impose and enforce its rules
and regulations in a nondis-
criminatory way. If the tenant
so requests, the landlord should
impose and enforce those rules
and regulations against other
tenants.

35.2

35.3

35.4

36.
36.1

36.2

New Rules. New rules should
be reasonable and of the type
customarily imposed for simi-
lar buildings. New rules should
require the tenant’s approval. If
the landlord wants to give the
tenant a short period to object
to any new rules, insist that the
landlord give the tenant formal
notice of any new rule, along
with a reminder of the short
period in which the tenant may
object.

Interference With Permitted
Use. The tenant should have no
obligation to comply with any
rule or regulation if such com-
pliance would interfere with
tenant’s use permitted under
the lease, or otherwise does not
conform to the tenant’s rights
under the lease.

Third Party Enforcement. The
lease should prohibit any other
tenant from enforcing the lease
against the tenant. Expressly
negate any third-party benefi-
ciaries of the lease, or anything
in it.

Sale of Property

Assumption of Obligations.
Upon any sale of the landlord’s
property, the purchaser should
assume all obligations—includ-
ing all existing undischarged
obligations—of the landlord,
including the obligation to
return the tenant’s security de-
posit; refund any previous rent
overcharges; and allow the ten-
ant to conduct any permitted
audits. The purchaser should
also assume the landlord’s in-
surance requirements and any
net worth restrictions. Some
landlord’s lease forms say that
the old landlord is not responsi-
ble, but neither is the new one.
The tenant theoretically ends
up with claims against no one.

Transfer of Security Deposit.
Require the landlord to trans-
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fer the security deposit to any
purchaser of the property
and assure that the purchaser
gives the tenant a written
confirmation of receipt. Insist
that the tenant have the right
to offset rent if the landlord
does not comply with these
requirements.

should also agree to give that
third party a copy of any notice
from the landlord, or at least
any notice of default or other
notice that could result in a let-
ter of credit draw. If the lease
no longer requires a letter of
credit at some point, require the
landlord to sign whatever can-
cellation documents the letter

require changes. The landlord
should be responsible for any
failure to supply services to

the tenant unless (perhaps)

that failure is due to causes
beyond the landlord’s control.
The landlord should, though,
perhaps have some obligation
to control those circumstances,
or at least establish measures so

36.3 ?ﬁ:i:;g;fg?:&tﬁifgl;fer' of credit issuer requires. that services can continue even
. if predictable surprises occur,
quired to pay rent to a purchas- 37.3 Return. The landlord should such as power outages
er until the tenant has received promptly return the security p 8es:
notice of the sale and purchase deposit after the lease expires. 38.3 Service Shutdowns. Limit the
and directions on where and But what happens if landlord landlord’s ability to shut down
how to pay. doesn’t? building services, particularly
36.4 Only One Landlord. If the 37.4 Reduction. Let the tenant re- igr esIs_;esze(\:l f)ineiEthrlil?iitl(f)(r::
landlord transfers its interest in duce the security deposit over da;%a;’center) Require arr? e
the building, the tenant should time, at least if the tenant is not rior notice‘ anc? let the tgnant
never have two landlords— in default. If the tenant has any P g
. . , reschedule the shutdown.
even if they speak with one concern about the landlord’s
voice. creditworthiness, such reduc- 38.4 Engineering Issues. Counsel
37 Securitv Deposit tions make particular sense in should work with the tenant’s
: unty Lep the last year or two of the lease engineers and other consultants
37.1 Interest. Require the landlord term. to identify needs, standards,
to hold the security deposit 38.  Services bv Landlord and specifications for all build-
in an interest-bearing account ' y ing services, particularly heat-
with all interest to be paid to 38.1 Existing Systems. Let the ten- ing, ventilation, and air con-
the tenant. Many landlords re- ant use existing cabling and ditioning, and the landlord’s
quire an administrative fee, like other systems. The landlord alterations.
Fhat contemplated by statute should agree not to damage or 385 Strike. If a strike occurs, the
in New York (N.Y. GEN. OBLIG. remove such systems. These landlord should aeree to es-
Law § 7-103(2) (McKinney rights should extend to the ten- . 5
, , g tablish a separate gate for
1963)). Although a landlord’s ant’s use of wiring pathways g .9
. . the striking union in order to
form may not quantify such a located on the underside of the minimize anv interference with
fee, the tenant should insist on tenant’s floors. For the tenant y
; - . the tenant. If the landlord or
doing so, or eliminate the fee. to gain access to those path-
ways, the landlord may need any other tenant uses a labor
37.2 Letter of Credit. The tenant - . force that causes disharmony
hould b iHled . to exercise access rights under with the tenant’s labor force
should be entitled, at any tl_me’ the leases of the “downstairs” re the landl !
to substitute a letter of credit or tenants. The landlord should require the landlord to remove
other alternative form of secu- : . , the former labor force from the
. . agree to do so for this tenant’s 1
rity. If the tenant thereafter fails bencfit building. Most leases express
to maintain the letter of credit, ' only the converse proposition.
the landlord should be free to 38.2 Performance Standards. Set Delegate to the tenant the land-
draw upon it, but such failure performance standards or cri- lord’s legal authority to exercise
should not constitute a lease teria for any landlord services the landlord’s right to remove
default and the tenant should (e.g., comparable to those pro- trespassers, protesters, etc.
continue to have the right to vided in a “basket” of other 38.6 Management Compan
deliver a letter of credit. If the buildings). Provide that if the ) Re lafemen t. The ’fena}r’1 tma
tenant delivers a letter of credit building experiences an unrea- warr,lt a rioht t'o require the y
backed by a reimbursement sonable number of false alarms & q
. . . landlord to replace the manage-
agreement signed by a third or life safety system break- ment company or the leasin
party (e.g., the tenant’s venture downs or problems, the tenant broker if Sp eci};ie d standard Sg
capitalist), then the landlord can perform an audit, perhaps are not beilzl met
at the landlord’s expense, and & ’
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38.7 Windows. Allow the tenant
to abate rent if windows are
bricked up or covered over
for any reason. The landlord
should install (and repair/re-
place) sunscreen or other film
on windows if needed, or at
least give the tenant the right to
do so.

38.8 Promotional Fund. Should the
landlord agree to operate—or
not to operate—any promotion-
al association, fund, or other
similar activities? Should the
lease require that all other ten-

ants participate?

38.9 Nonoccupancy Credits. If the
tenant is not in occupancy, the
landlord should give the ten-
ant credit for any variable costs
that the landlord avoids, such
as cleaning. Such a provision
appears in some government
leases, but rarely, if ever, in
commercial leases.

38.10 Receipt of Deliveries. Specify
the location, arrangements, tim-
ing, and fees (none) for the ten-
ant’s receipt of deliveries. Try
to allow deliveries at any time
of day or night. Coordinate
with the security program as

necessary.

38.11 Contact Person. Require the
landlord to designate a single
exclusive (or at least “primary”
or “backup”) contact person for
all questions, problems, and is-
sues about the premises, with a
24-hour emergency telephone
number to call if problems arise
outside business hours.

38.12 Overtime Services. The cost of
any overtime services should
be shared with any other ten-
ants using such services at the
same time. The tenant should
receive a “most favored nation”

rate.

38.13 Lobby or Parking Lot

Renovations. If the landlord
undertakes lobby or parking
lot renovations, the landlord

must complete them quickly

38.14

38.15

38.16

and give the tenant access to
the premises equivalent to that
which existed before work
began. The landlord should
shield from view any unsightly
construction areas. Prohibit any
(nonemergency?) construction
work during the tenant’s peak
months of business. The tenant
may want to have the right to
give the landlord reasonable
instructions regarding how the
landlord performs any work
that affects the premises or its
access or visibility.

Work Outside Premises. What
construction projects or al-
terations might the landlord
undertake outside the leased
premises that might cause the
tenant concern or hurt the ten-
ant’s business? Try to identify
them and negotiate appropriate
restrictions or rent credits.

Continuation of Services. The
landlord should continue to
provide services to tenant even
if the tenant is in default. The
tenant should lose services only
if the landlord has validly ter-
minated the tenant’s lease.

39.
39.1

Other Tenancies. If a tenant
cares about the existence and
continuation of other nearby
tenancies (e.g., a high-end retail
store that wants to be part of a
high-end retail environment),
the lease will often impose co-
tenancy requirements. The ten-
ant may have the right to termi-
nate if the landlord doesn’t line
up or retain a certain level of
neighboring leases. The tenant
need not open unless a certain
number of nearby high-end re-
tail leases have opened or open
simultaneously. And if major
nearby spaces “go dark,” the
tenant may also have the right
to terminate. As an alternative
to terminating, the tenant may
also have the right to switch

to percentage rent without a
floor, typically only for a certain
period.

39.2

38.17 Confidentiality. If the lease

requires the tenant to give the
landlord any financial, sales-
related, or other sensitive in-
formation about the tenant, the
landlord should agree to keep it
confidential. Generally, the ten-
ant should insist that the land-
lord keep the lease, and all its
terms, confidential. That would
include, for example, a promise
that neither the landlord nor
the landlord’s counsel will dis-
close (or use against the tenant
in other negotiations) any con-
cessions that the tenant made
in negotiating this particular
lease. If the tenant provided
the lease form, then the tenant
should insist that the landlord
and its counsel will preserve
the confidentiality of the lease
form, and not re-use it for other
transactions, whether with this
tenant or anyone else.

Signage and Identification

Signage Requirements. The
lease should describe the sig-
nage requirements (for lobby,
floor lobbies, elevators, exte-
rior entry areas, driveways,
roadway pylons, rooftop, com-
mon areas, and other exterior
locations) for the tenant and
any subtenant(s). Allow the
tenant to install temporary sig-
nage during construction and
change its signage over time.
If signage space is limited, the
tenant should be given the
right to use the next available
signage space. Make the ten-
ant’s signage rights as transfer-
able as any other rights under
the lease. Also allow the tenant
to use its logo or distinctive
typeface or other graphic ele-
ments. If the tenant intends to
illuminate its signage, the lease
should allow that.

Other Parties’ Signage. Estab-
lish requirements for, and oth-
erwise set controls for, other
tenants’ signage and the land-
lord’s overall signage program,
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39.3

39.4

39.5

39.6

39.7

including future changes. The
tenant may want to limit identi-
fying signage for other tenants,
particularly those competitive
with the tenant.

Signage Position. Does the ten-
ant want the top position on
any pylon sign? Second from
top? Largest position on any
other sign(s)?

Name of Building. Prohibit
the landlord from naming the
building after the tenant, any
other tenant, or any competitor
of the tenant. Make it clear that
the landlord has no right to use
the tenant’s name for anything.
Does the tenant want affirma-
tive naming rights? Prohibit
the landlord from using the
tenant’s name in any landlord
advertising.

Directory Entries. Require the
landlord to provide building
directory entries for the tenant
and any subtenant or assignee.
If the landlord tries to limit
those entries, do those limita-
tions make sense? Does the
tenant contemplate needing di-
rectory entries for parties other
than the tenant and its subten-
ants or assignees, such as joint
ventures or other new entities?
Prohibit any other tenant from
being more visible or using its
logo in the building directory
unless this tenant has the same
right. Don’t limit the number of
the tenant’s directory listings at
all if the landlord uses a com-
puterized directory.

Flagpoles. The tenant may
want the exclusive right to use
any flagpoles at the property.
As an alternative, the tenant
may want to limit the flags that
the landlord or any other tenant
may fly on those flagpoles.

Billboards. Prohibit the land-
lord from installing billboards
or other signs anywhere on the
building or outside the win-

40.

40.1

40.2

40.3

dows of the building, even if
such billboards or other signs
are allegedly transparent from
the interior of the building.
Prohibit the landlord from
blocking the tenant’s signage.

Subordination and Landlord’s
Estate

Proof of Fee Estate. The land-
lord should represent that it
owns the fee estate. Perhaps
attach a copy of the landlord’s
deed or title policy as an
exhibit.

Nondisturbance Agreement
from Mortgagees and Ground
Lessors. At the time of lease
signing, the landlord should
deliver a nondisturbance agree-
ment from every mortgagee or
ground lessor. Attach the form
of nondisturbance agreement
to the lease and require future
mortgagees to sign it when they
close their loans, and future
ground lessees to sign it when
they come into the picture.
Beware of allowing the land-
lord to deliver such an agree-
ment after the lease has been
signed, with a right for the ten-
ant to terminate if it is not time-
ly delivered. In practice, such

a right will rarely be exercised.
That may, of course, say some-
thing about the practical impor-
tance of these agreements.

Conditions for Subordination.
If the lease is “subordinate,”
condition that subordination on
the landlord’s having delivered
specified nondisturbance pro-
tections from holders of senior
estates, ideally in the form at-
tached to the lease. Don't settle
for “best efforts.” The lease
should not require the tenant to
“subordinate” to any mortgage
if that mortgage is subordinate
to any mortgage or any other
lien that has not given the ten-
ant nondisturbance protections.
Foreclosure on that other, more
senior, mortgage could wipe

40.4

40.5

40.6

40.7

40.8

out both the more junior mort-
gage and the tenant’s leasehold
estate.

Debt Service Should Not
Exceed Rent. When the tenant
leases all or most of the space
or an entire building, the tenant
may want the landlord to agree
that the debt service payable
under any fee mortgage will
not exceed the rent under the
lease.

Negotiations of Non-
disturbance Agreements.
Require the landlord to reim-
burse the tenant for the tenant’s
reasonable legal fees for any fu-
ture nondisturbance agreement
negotiations.

Compliance With Mortgages.
Avoid any covenant by the
tenant to be bound by, and do
nothing to violate, any present
or future mortgages. Such a
provision may amount in part
to an “end run” around negoti-
ated nondisturbance rights and
priorities as well as other lease
provisions, starting with casu-
alty, condemnation, restoration,
and use restrictions.

Rent Redirection Notice. If
the landlord’s lender delivers
a rent redirection notice to the
tenant, state that the tenant
may comply without liability
even if the landlord disputes
its lender’s right to deliver the
notice. The landlord should
agree to reimburse the tenant’s
legal fees in reviewing, analyz-
ing, and figuring out how to re-
spond to any such notice from
a lender.

Landlord’s Lender’s Approval
Rights. Understand the ap-
proval rights of the land-
lord’s lender under its loan
documents (e.g., assignment,
subletting, alterations, lease
amendments, etc.) and try to
trim back if excessive. Ask the
lender to pre-approve as much
as possible. Going forward, try

38
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40.9

40.10

41.

411

to eliminate lender approval
requirements. Ask the landlord
to agree never to enter into any
loan arrangements (or amend-
ments to existing loan docu-
ments) that would prevent the
landlord from agreeing to sub-
sequent minor or ministerial
amendments of this lease, ex-
cluding any that could materi-
ally adversely affect the lender.

Definition of Landlord.
Include successors and assigns
in the definition of “Landlord.”

“Replacement” Mortgages. If
the tenant agrees to be “subor-
dinate” to mortgages—without
nondisturbance protection—in
any way that might come

back to haunt the tenant (for
example, casualty and condem-
nation issues), limit the “sub-
ordination” to refer only to any
mortgages that are currently in
place, and not to any replace-
ment or future mortgages.

Tenant’s Remedies Against
Landlord

Set-Off and Termination. The
tenant may cure the landlord’s
defaults (after notice), set off
the cost of cure (with interest
at a high rate) against rent,
and terminate the lease. The
tenant can set off against rent
for claims against the land-
lord or any judgment against
the landlord that is returned
unsatisfied (or, if the landlord
is in bankruptcy, then based
upon the mere filing of a claim
in the bankruptcy). The tenant
may want similar remedies if
any representation or warranty
by the landlord is inaccurate.
Review the assumptions that
support the tenant’s decision
to enter into the lease. For ex-
ample, let the tenant terminate
if the nearby courthouse, train
station, army base, university,
or other business-driving in-
stallation moves or closes. Let
the tenant terminate if the mu-
nicipality enacts a minimum

41.2

41.3

41.4

41.5

wage law and it affects a sub-
stantial portion of the tenant’s
employees.

Abatement. The tenant may
want the right to abate rent if
essential building services (ac-
cess, electricity, other utilities,
elevators, air-conditioning, etc.)
are disrupted, or if the landlord
is in default for longer than a
specified period (after notice?).
Trigger rent abatement rights
based upon ____ or more days
of problems during any ____
day period, rather than requir-
ing that any single problem
must continue for ____ days
before the tenant may abate.

If any such rent abatement
continues for more than a cer-
tain period, then let the tenant
terminate.

Self-Help. The tenant may
want emergency self-help
rights (including the right to
install temporary equipment

or service arrangements) if a
water leak, power failure, or
communications failure im-
perils the tenant’s computer
systems, communications sys-
tems, or other mission-critical
equipment or operations. Allow
only a very short period before
this self-help right accrues for
any fundamentally important
function of the tenant, such as
the tenant’s network control
center or computer system. The
landlord should reimburse the
tenant’s reasonable self-help
expenses.

Payment Not a Waiver. The
tenant’s payment of rent with
knowledge of a landlord de-
fault should not waive the
default.

“Exculpation” Clause. When
an “exculpation” clause lim-
its the landlord’s liability to
the landlord’s interest in the
property, try to include the fol-
lowing within the definition
of the landlord’s interest in the
property: rental income, insur-

41.6

41.7

421

42.2

ance proceeds, escrow funds,
condemnation awards, the
landlord’s interest in security
deposits, and sales and refi-
nancing proceeds. For certain
major landlord obligations—
e.g., completion of build-out or
return of a security deposit—
consider whether “exculpation”
makes sense or whether, to the
contrary, the tenant should in-
sist on some level of creditwor-
thy assurances from someone
beyond a single-asset landlord,
or perhaps a letter of credit.

Other Tenants’ Closure. The
tenant may want the right to
terminate the lease (or pay only
percentage rent) if specified
other retail tenants shut down.
This could even apply to an
office building if occupancy
drops to a level where the ten-
ant’s staff feels uncomfortable
working in the building even if
the landlord continues to pro-
vide services.

Other Business Relationships.
Do the landlord and the ten-
ant have any other relationship
(e.g., purchase and sale of a
business) that might give rise
to tenant claims against the
landlord for which the tenant
should be entitled to offset
against rent if the landlord does
not pay after some extended
notice and warning period?

Use

Any Lawful Use. Try to allow
“any lawful use” or at least
“any lawful retail / office use” of
the premises.

Permitted Uses. Describe
permitted uses generically to
avoid restricting future use

by a subtenant or assignee
(e.g., “medical or other health
practitioner’s offices” or “ex-
ecutive offices” rather than
“podiatrist’s offices” or “main
headquarters of XYZ Corp.”).
If the tenant anticipates making
unusual uses of the space (e.g.,
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for basketball courts, pets, bi-
cycles hanging from the ceiling,
sleeping facilities, etc.), confirm
that the lease and applicable
law will not prohibit these uses.

42.7

Rooftop, Generally. The tenant
may also want the right to in-
stall its own backup generators,
supplemental air-conditioning,
and other equipment on the
roof or elsewhere. If this will

42,11

Exclusive Use. The lease
should give the tenant the ex-
clusive use of terraces or other
identified outdoor space or
facilities adjacent to the tenant’s
premises. The landlord should

42.3 Egi?gﬁighg)ﬁii:jrgzﬁéiggil)fm require structural reinforce- maintain anc.l clean thes.e.
; S : ment, the landlord should con- areas according to specified
use if any p.0551b111ty exists of a sent to it, and ideally pay for standards.
Change m c1rcumstances (e-g. it. For any rooftop or other off-
likely technological obsoles- premises equipment, the tenant 4212 24 Hour/365 Day Access. The
cence of the tenant’s business). will also want the 1 ar,1 dlord’s tenant should obtain 24-hour
42.4 Incidental Uses. Obtain pre- consent, without charge, to the acciss, 36?.?3? S eiyeatr, via sl—
approval for incidental uses, running of any wi.res, cables, iZi)osl;:il;mlzay. %iﬁ;i tokfelieal;z_d
such as automated teller ma- connections, and lines between > )
chines (“ATM”), food, training, the premises and the tenant’s Eremlf}?? irel;m ? Vir}];rovﬁ,
duplicating, ancillary retail, rooftop equipment. A tenant 00T, TITLE abOtt €8 ? S 1NG
gym, day care, other amenities, will prefer not o be obligated consequences (monetary pay-
network control center, etc. If to remove any equipment or Zlnen S)tl th e ?V? 0;5 rii
necessary, the tenant can usual- connecting lines at the end of ; ownt © ,f P&“T where L eth
ly agree that these facilities will the lease term. ; nan ﬁan }? h'tmll accles? bo ke
be open only to the tenant’s . oo, though this ‘eve! of breal-
o 42.8 Use of Sidewalk. A ground down rarely actually happens.
employees and invitees .who floor tenant may want the right
are already on the premises to to install awnings, canopies 4213 Reception, Security, Other
do business with tenant. and crowd control barriers Facilities. Will the tenant want
42.5 Duty to Operate; Recapture. on the sidewalk. Will the ten- t? 1nsta1Lany ;ece(ﬁpon, Sect
A tenant will prefer to have ant otherwise need to use the rity, pac agteh arf1 Iﬁ;’ m.es:ch
no duty to open or operate, sidewalk or the exterior of the fegger’b oro ert acti lecsl 1f111 ¢
implied or otherwise. If the building for special events, © }},{ asemett, grout ¢ }? o
landlord counters with a re- temporary installations, or gr 3;,“ fc)(;rfnmor;l allrea © the d
quest for a recapture right if the other purposes? Exterior loud- 11111 H,;E ' soélt © eilse SOt
tenant goes dark for a specified speakers? Exterior laser or light ab?w nem and negate any
iod, carve out permitted clo- displays? obligation to pay rent for the af-
period, p p . fected space.
sures (f'g" for' forge majeure 42,9 Conflict With Other Leases. L
event,” alterations, inventory The lease should not say that 4214 Storage Areas. In addition to
taking, other brief closings). the tenant’s use may not con- the premises, the tenant may
Limit the time within which the flict with other leases or mort- want to lease storage space
landlord may decide to recap- gages—unless this lease defines available in the building. Any
ture. Require the landlord to exactly what those other leases such arrangements should be
reimburse the tenant’s leasing or mortgages prohibit. coterminous with the lease and
and improvement costs if the not, for example, a revocable
landlord recaptures in these 42,10 Common Facilities. Allow the license.
cases. tenant to use building common .
) . facilities, such as cafeteria or 42.15 C(.)mpetltors. Even fqr honre-
42.6 Satellite Dishes and Antennas. health clubs, auditoriums, con- tail space, try to prohibit the
The landlord should allow the ference facilities and com/mon landlord from leasing space
tenant to install satellite dishes lavatories if the i eased premises in the building to the tenant’s
and antennas on the roof, either do not include lavatories. The competitors (creating a risk of a
at no charge or for a defined or lease should state the minimum competitor’s taking the tenant’s
ascertainable charge. Allow the operating hours (24 hours in staff, customers or clients).
tenant to relocate this equip- many cases) and maintenance Specify other prohibited uses.
mee:fl(t);fnrgicf es_ S;]}?; tl(; Ilflllzizve and cleanlin'es's. standards for 43.  Utilities, Generally (Except
p o common facilities and any cost Electricity)
should agree to prohibit future for such uses. Yy
rooftop users from interfering 43.1 Entry Point. The landlord
with the tenant’s use. should bring all utilities to a
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43.2

43.3

43.4

43.5

44.

44.1

defined entry point on the pe-
rimeter of the premises, not just
wherever the landlord decides
to bring them. Decide what
entry point works best for the
tenant, for each utility service.

Special Requirements. Require
the landlord to allow the ten-
ant or its service providers to
install T-1 and fiber optic lines,
multiple points of entry, and
other telecommunications facil-
ities, including cabling and con-
nections from service providers
to the premises. Recognize

that these technologies and re-
lated tenant requirements will
change over time.

Free Choice of Carrier. Allow
the tenant to use any carriers or
utilities it wishes for telecom-
munications and other services.
The landlord must, without
charge, cooperate as needed,
such as by signing papers,
providing closet space in the
basement, providing pathways
as needed, and providing in-
formation. Requirements of
federal law may actually man-
date some of this. The tenant’s
counsel should check just what
law requires and what must

be negotiated. Of course, law
could change.

Excess Capacity. If generators
or fuel systems in the building
have excess capacity, require
the landlord to preserve that
excess capacity (without al-
locating it to other tenants) to
maximize the backup value of
those systems to this tenant.

Alternative Providers. Limit
the landlord’s right to change
power or telecom providers.

Preliminary Arrangements
and Considerations

Brokerage. Is a brokerage
agreement in place? Are the
commission negotiations
completed?

44.2

44.3

444

44.5

44.6

44.7

Term Sheets and Letters of
Intent. Attorneys should deal
with term sheets and letters of
intent early in the lease negotia-
tion process to raise and resolve
major issues while it is rela-
tively easy (and inexpensive) to
do so. These preliminary docu-
ments should state they do not
bind anyone, except relating to
such matters as confidentiality.

Board Approval. If the tenant
will require its own internal
board or other approval to rat-
ify a contemplated transaction,
provide for that condition in
all letters of intent, term sheets,
lease drafts and other prelimi-
nary documents.

Tax Incentives. Can the tenant
qualify for any tax incentives,
abatements, deferrals, rebates,
subsidies, or other governmen-
tal benefits? Check the timing
requirements and pitfalls for
any application. Often, a tenant
must apply before “commit-
ting” to a new location.

Warranties. If the landlord has
the benefit of any warranties
for the building, the tenant
may want to be a beneficiary of
those warranties and have the
right to enforce them directly
against the warrantor.

Premises Off Market. During
the lease negotiations, ask the
landlord to agree to remove
the space from the market and
not to negotiate with other par-
ties for a specified period. In
particular, ask the landlord to
remove any “for lease” signs at
the premises, while the parties
negotiate. Should the parties
agree to a break-up fee? A re-
imbursement of expenses and
attorneys’ fees if the deal dies?

Tenant’s Professionals. Select,
coordinate and negotiate the
contracts of the tenant’s other
professionals: architect, broker,
engineer, facilities consultant,
signage designer, space plan-

44.8

44.9

45.

45.1

45.2

ner, and so forth. Try to get ar-
chitects started early. Architects
usually cost less than either
lawyers or rent. The tenant’s ar-
chitect should review the lease
while it is being negotiated.

Tenant’s Procedures.
Understand the tenant’s (and
the landlord’s) internal approv-
al procedures, including any
documentation requirements
and likelihood for delay.

Backup Lease Negotiations.
Consider negotiating multiple
leases at the same time, though
perhaps at various stages of ne-
gotiations, to be able to recover
quickly if the lease negotiations
for a particular premises break
down or the landlord decides
to lease to some other tenant.

Due Diligence

As noted above, no one should
regard this checklist as ex-
haustive or complete. This is
particularly true as it applies
to the following list of “due
diligence” investigations that
the tenant’s counsel may wish
to perform, or make sure other
tenant advisers perform:

Existing Condition of
Premises. Is the existing condi-
tion of the premises satisfac-
tory? What personal property is
included? Should the landlord
be required to remove—or be
required to leave in place—
any existing improvements

or personal property? Is there
anything about the space, or
the building as a whole, that
the tenant would not want the
landlord to change? If so, the
lease should prohibit the land-
lord from making such chang-
es, or else the tenant won't be
able to stop them.

Title Search. Perform a title
search and review, or an online
search to confirm, ownership
of the fee (easily available in
many areas). Check any prior
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45.3

454

recorded documents that might ~ 45.5
affect this tenant. Review the

landlord’s certificate of occu-

pancy. Perform other municipal

searches.

Square Footage. Calculate the 45.6
actual square footage and scope
of the premises. Do all of the
landlord’s exclusions and inclu-
sions of space make sense? For
example, should the elevator
lobby be part of the premises?
Does the landlord propose

that the premises include any
mechanical space or equip-
ment that the tenant won’t
really use? And compare the
landlord’s “rentable” square
footage (sometimes rather cre-
atively calculated) against the
actual “usable” or “carpetable”
square footage (as measured)
of the premises. What space in
the building does the landlord
treat as “building common
areas,” thus increasing the
rentable square footage of this
tenant’s premises? Do any of
those “building common areas”
really benefit only particular
tenants rather than all tenants
in the building? After adjusting
for the “loss factor” (the per-
centage reduction from “rent-
able” to “usable” space), do the
economics still make sense?
Might the tenant be paying for
any unusual spaces or instal-
lations that really should be
entirely irrelevant to the leased

premises? 45.7

Special Permits. Do any un-
usual uses require special per-
mits or that special measures
be taken to obtain necessary
permits (e.g., liquor licenses,
sidewalk cafes)? How long will
that process take, and what will
it require? What other permits
might the tenant need, such as
public assembly? If the tenant
anticipates delay or possible
failure in obtaining one of these
permits, the tenant should, at a
certain point, have the right to
terminate the lease.

45.8

45.9

Ventilation. Does the space
provide adequate ventila-
tion, or adequate pathways
for the tenant to install new
ventilation?

Escalations. The tenant, and
particularly its accounting and
leasing personnel, may want to
consider at least these due dili-
gence issues on escalations:

(A) Capital Projects. What capi-
tal projects are under way or
contemplated today? Does the
tenant agree with how the land-
lord plans to treat them?

(B) Historical Operating Expenses.
What are the historical amounts
for operating expenses and
taxes? Review the underlying
financial information, presenta-
tion, characterization and docu-
ments, including sample escala-
tion statements.

(C) Pre-Programmed Increases in
Tax Assessment. Investigate any
built-in future increases in the
tax assessment (e.g., termina-
tion of interim assessment, up-
coming loss or phase-out of ex-
isting abatement or exemption).
Is the building fully assessed?
Does anything about the tax as-
sessment for the building sug-
gest future increases are unusu-
ally likely? For any major lease,
issues like these may justify
retaining special counsel just to
advise on real estate taxes.

Telecommunications Capacity.
Investigate available capacity
and pathways for telecommu-
nications and other utilities.

Technological Requirements.
Check the tenant’s network
and other technological
requirements.

Rooftop. Check lines of sight
for a rooftop satellite dish or
antenna. Can the roof support
any heavy equipment the ten-
ant will install? Will the tenant
be able to get the equipment up
to the roof?

4510 Present Occupancy. What is the
present occupancy of the prem-
ises to be leased? What is the
practical likelihood of delays in
possession?

45.11 Tenant’s Existing Lease.
Review the existing tenant’s
lease for expiration date, hold-
over penalties, etc. If the tenant
will need a short extension, ask
for it early in the process, as the
tenant’s existing landlord may
become less accommodating

over time.

4512 Disposition of Present
Premises. If the tenant has
“too much” time remaining
on the tenant’s existing lease,
how does the tenant plan to
dispose of the premises it now
occupies? Does the tenant un-
derstand any uncertainties and
risks in that process?

4513 Engineering. The tenant’s
engineers should consider a
range of issues, including the
adequacy, directness, and fea-
sibility of pathways for utilities
and services for the premises,
and more mundane issues such

as floor load capacities.

4514 Security. Does the landlord’s
security program meet the ten-

ant’s expectations?

4515 Submeter. If the premises are
submetered, does any sub-
meter serve space outside the

premises?

4516 Operating Requirements. Does
the tenant have any unusual
operating requirements, proce-
dures or expectations? Specific
expectations on usage of load-
ing docks, freight elevators,
security guards, or lobby op-
erations? Anything outside the
premises? Identify these and
state them in the lease.

45.17 Environmental Concerns.
Consider whether an environ-
mental review is necessary.

42
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45.18 Violations. Check for any no-

46.

46.1

46.2

46.3

46.4

tices of violation filed against
the property that could impair
the tenant’s ability to obtain
necessary permits. Also, check
for any litigation against the
landlord.

Lease-Related Closing
Documents

At closing, any significant lease
transaction may require a num-
ber of documents other than
the lease itself. Counsel should
resolve these documents as part
of the process of negotiating the
lease. They might include any
of the following;:

Memorandum of Lease.
Mention any “exclusive use”
rights and other lease provi-
sions that restrict the landlord’s
activities on other premises.
Record the memorandum
against all affected real prop-
erty (e.g., “outparcels”).

Nondisturbance Agreement.
See the “lender’s form” non-
disturbance agreement as soon
as possible, so it can be negoti-
ated and signed along with the
lease. Attach it as an exhibit as
the standard for future nondis-
turbance agreements.

Reciprocal Easement Agree-
ment. For a new retail mall or
mixed-use project, the tenant
may want to have a role in es-
tablishing and approving any
reciprocal easement agreement
that the landlord intends to re-
cord against the project.

Recognition Agreement and
Estoppel from Ground Lessor.
If the landlord actually leases
the building from a third party
(a “ground lease”), any space
tenant may want appropriate
protections and assurances
from the underlying fee owner.
The tenant should generally
insist on having that agreement
in place at the same time the
tenant signs its lease.

46.5

46.6

46.7

46.8

46.9

46.10

Written Authority for Agent.

If the landlord’s agent signs the
lease (or any future amendment
or estoppel certificate), the
landlord should deliver a copy
of a written authorization to
sign.

Additional Consents. Does the
landlord need any consents or
approvals? This is especially
important if the landlord is a
governmental entity or charity.
Approvals could be internal or
require cooperation from lend-
ers, ground lessors or other
third parties. The landlord
should represent and warrant
that it needs no further con-
sents or approvals, and deliver
copies of any necessary con-
sents or approvals at closing.

Opinion of Landlord’s
Counsel. One could limit such
an opinion to authorization and
execution and related issues,
without entering the morass

of issues—angels dancing on a
pin—raised by “enforceability.”

Transfer Taxes. Beware of
transfer taxes generally. The
calculation and allocation of
any transfer taxes on the cre-
ation of the lease, including

the treatment of any transfer of
personal property, should be
embodied in a closing docu-
ment. In New York, some leases
attract transfer tax, whether or
not the parties record a memo-
randum of lease. Transfers of
personalty may attract a sales
tax. Prepare all necessary trans-
fer tax returns, including re-
quired calculations and exhibits
(e.g., copy of the entire lease, if
required). Get them signed and
filed.

Title Insurance. Consider ob-
taining a policy of leasehold ti-
tle insurance, or at a minimum
an updated title search.

Unusual Security Arrange-
ments. Unusual security ar-
rangements—Iletters of credit,

46.11

46.12

46.13

46.14

46.15

delivery of marketable securi-
ties, and the like—should be
structured and documented.
The landlord’s lender and con-
ceivably other third parties may
also need to get involved in
these discussions. Those third
parties may ultimately become
the “critical path” to signing
the lease. They often have rigid
documentation requirements
applied by rigid people.

Leasehold Insurance. Consider
separate casualty insurance
coverage for a valuable lease-
hold. If the lease requires
insurance, comply with those
requirements (e.g., insurer’s
ratings, additional insureds,
evidence of insurance).

Insurance Advice. Send the in-
surance and casualty provisions
of the lease to the tenant’s in-
surance advisor for review and
comment. Confirm the tenant’s
broker can actually issue the
contemplated insurance cover-
ages, and in a timely manner.

Landlord’s Approvals. Obtain
and confirm the landlord’s ap-
proval of plans and specifica-
tions for initial work. Attach
the plans and specifications as
a schedule to the lease. If the
tenant enters into any immedi-
ate subleases, have the landlord
approve those at the time of
lease signing.

Diagram of Premises. Include
an exhibit consisting of a pre-
cise diagram of the premises.
Confirm that the tenant, the
broker, and other advisors re-
viewed and approved the dia-
gram. Try to make this happen
early in the process. The land-
lord may think it is “obvious”
that certain spaces should be
excluded or included, but the
landlord may be wrong.

Guaranty. Any guaranty of a
lease will raise its own issues.
A discussion of these issues lies
beyond this checklist.
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46.16

46.17

46.18

46.19

Internal Approvals. Any docu-
ments necessary to evidence
the tenant’s internal approval
of the contemplated lease (reso-
lutions, consents, or the like).

Rent Bill. Instructions for how
to pay rent under the lease, if
not incorporated into the lease,
and calculation of the first rent
bill.

Brokerage Commission.
Evidence of payment of any
brokerage commission.

Client Instructions. If the cli-
ent instructed counsel to do
anything less than a full lease
review and negotiation, counsel
should maintain some written
record of those instructions and
a record that counsel warned
the client about the risks of
“minimalism” in lease negotia-
tions. Memories are short.

47.3

47.4

47.5

newal exercise dates, letter of
credit renewal dates, and any
other deadlines.

Future Filings. If the lease con-
templates that the tenant will
make any nonintuitive filings,
or take any other nonstandard
actions, the tenant’s counsel
may wish to bring those mat-
ters formally to the tenant’s
attention. This list might also
include any necessary filings
for available governmental
incentives.

Escalation Audits. Note the
deadlines to initiate any audit
of the landlord’s operating
expenses or other escalations.
For the first year of operating
expenses, audit the operating
expenses not only for that year
but also for the base year.

Tax Protests. The tenant should
understand the deadlines for

47.9

47.10

47.11

tenant should not simply “sign
and return.” If the lease allows
the tenant to require estoppel
certificates of the landlord, the
tenant may occasionally wish
to do so, just to avoid future is-
sues or surprises.

Future Lease Transactions.
Any future lease amendments
(or negotiated termination of
the lease) may require consent
from the landlord’s mortgagee.
Raise that issue early in the dis-
cussion. The landlord may oth-
erwise think the tenant won’t
really insist.

Recordation. If the parties
signed a memorandum of lease,
then the tenant should make
sure it actually gets recorded,
and recorded correctly.

Effect of Memorandum of
Lease. If the tenant recorded a
memorandum of the original

47.  Post-Closing Items tax protests and any actions lease, then New York law in
Like any other real estate trans- the tenant should take to pre- effect requires an amendment
action, a tenancy under a lease serve and exercise any rights to to the memorandum to be
may require post-closing legal require the landlord to protest recorded (and accompanying
attention in order for the ten- taxes. transfer tax returns to be filed)
ant to preserve its rights. The whenever the parties amend
following are a few items that 476 S;ﬁ:?;tfggg;?:;;gﬁ:tgzt o the lease. Even if the amend-
the tenant’s counsel may want has actually occurred, confirm ment changes nothing that the
to handle or at least mention to it in writing, and rec o’ nfirm the rgcorded memorandum of lease
the tenant: expiration d/ate and any other dls.closed, NeW 'York law e

P y quires the additional recording

47.1 Advice and Administration dates keyed off the commence- to give notice of the mere fact
Memo. The tenant may desire ment date. that the lease was amended.
its counsel to prepare a memo- 47.7 Options; Rent Adjustments. The tenant should insist on
randum to summarize any pro- The parties should memorialize such an additional recording.
active and nonobvious actions all option terms and rent ad- For simplicity, both the land-
that the tenant should take to justments in writing. lord and the tenant may prefer
protect its position under the to embody any future amend-
lease. Such a memo might, for 47.8 Estoppel Certificates. If the ment in a single recorded docu-
example, describe the deadlines landlord asks the tenant to sign ment, assuming nothing in it
and process for objecting to the an estoppel certificate, the ten- must stay confidential.
landlord’s delivery of the space; ant should take it seriously,
escalation statements; or provi- start researching the facts im- 47.12 Notices. If the tenant has re-
sion of building services. mediately, and take advantage g)cated its ma}iln off}ice or legal

f th rtuni res- epartment, then the tenant

47.2 Ticklers for Deadlines. The :u; o i r?I;EeO 12;1 dltgrgotglégfvgs mapy need to notify all its con-
tenant may want to make tick- any problems that the tenant tractual counterparties of the
ler ﬁh? entries for tax protest identifies. Courts do take estop- new address. This may require
deadlines, option and/or re- pel certificates seriously. The the tenant to do some digging
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in its contract files. If the tenant
has filed any notice of address
for service of process with any
Secretary of State’s office (e.g.,
the tenant’s state of formation
and any state where the tenant
has qualified to do business) or
corporate service company, the
tenant should update those fil-
ings as well. Who else needs to
know about the tenant’s change
of address, and what level of
formality will that change of
address require? Don’t assume
an ordinary emailed or bulk-
mailed announcement will do
the job. Similarly, going for-
ward, the tenant should watch
for change of address notices
from the landlord or a mortgag-
ee (for example, every time the
building is sold or refinanced).
The tenant should update its
records accordingly.

47.13 Nondisturbance Agreements.
If a future mortgage lender
requires the tenant to sign a
nondisturbance agreement
for a closing, insist that the
agreement not become effec-
tive unless the lender signs
and returns it to the tenant at
closing or within a short time
thereafter.
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Notices to Renew Commercial Leases:
Where Contract and Equity Collide

By Michael Regan

Equity has long served as a basis
to save a commercial tenant from the
consequences of failing to comply
with an option to renew a long-term
commercial lease. Pursuant to the
doctrine of “substantial forfeiture,”
“equity will intervene to relieve a
commercial tenant’s failure to timely
exercise an option to renew a lease
where (1) such failure was the result
of ‘inadvertence,” ‘negligence” or
‘honest mistake;” (2) the non-renewal
would result in a ‘forfeiture’ by the
tenant; and (3) the landlord would
not be prejudiced by the tenant’s
failure to send, or its delay in send-
ing, the renewal notice.”! Two recent
appellate decisions on the subject of
“substantial forfeiture” have gar-
nered considerable interest from legal
commentators and raised questions
about the desirability and proper
scope of this well-established equi-
table doctrine.

In 135 East 57th Street LLC v.
Daffy’s Inc., the First Department af-
firmed the judgment of the Supreme
Court, New York County (James A.
Yates, ]), declaring that the commer-
cial tenant’s late notice of renewal
was excused on equitable grounds.?
The decision was widely commented
on® because the First Department
held that loss of customer goodwill
established at the tenant’s retail store
constituted a sufficient “forfeiture”
to justify extending the lease on
equitable grounds.* One commenta-
tor opined that it was improper for
the First Department to consider the
tenant’s potential loss of goodwill in
reaching its decision, and lamented
that the “pendulum may be swing-
ing back to allowing empathy and
sympathy [to] override a contractual
provision.”®

As discussed below, however,
the First Department’s decision in
Daffy’s is entirely consistent with

prior precedent. The long line of cases
preceding Daffy’s establishes that loss
of goodwill is a time-honored con-
sideration in determining whether a
“substantial forfeiture” would result
from finding that a commercial lease
was not properly renewed. Indeed,
the modern “forfeiture” defense
traces its roots at least thirty-five
years back to the Court of Appeals’
decision in J.N.A. Realty Corp. v. Cross
Bay Chelsea, Inc.®

In Baygold Associates, Inc. v.
Congregation Yetev Lev of Monsey, Inc.,
the Court of Appeals recently had
occasion to revisit [.N.A. Realty and
placed certain limits on the applica-
tion of this equitable doctrine.” While
the Court of Appeals in J.N.A. Realty
described the doctrine of “substantial
forfeiture” as a “general equitable
principle,”® the Court in Baygold
Associates described the doctrine as
“narrow” in scope, and further stated
that the doctrine is only applicable
where a tenant-in-possession makes
substantial improvements to the
property or would suffer a loss of
customer goodwill.? In particular, the
Court felt that it was inappropriate to
apply the doctrine where a “sub-sub-
tenant” in possession made valuable
improvements to the property instead
of the tenant attempting to invoke the
doctrine.!” In his dissenting opinion,
Judge Smith took issue with what he
described as the majority’s attempt
to place “arbitrary” limits on what
should be a flexible doctrine.!!

The holdings in Daffy’s and
Baygold Associates also highlight
two important factors in deciding
commercial-lease renewal issues: (1)
the diligence of the tenant; and (2)
the prejudice to the landlord. These
two factors are just as important
as the nature of the hardship that
may befall the tenant if the lease is
terminated. Indeed, based on these

considerations, the decisions reached
in Daffy’s and Baygold Associates are
almost predictable.

The Decision in Daffy’s

In its decision, the First Depart-
ment observed that the commercial
tenant, Daffy’s Inc. (“Daffy’s”), is a
“popular discount clothing retailer
that operates 7 stores in Manhattan
and 18 retail stores in all, and has
operated its store at 135 East 57th
Street in Manhattan since the lease
term began on November 7, 1994.”12
The Court noted that “the term of the
lease expired on January 31, 2011, and
that the lease gave Daffy’s the option
of two five-year renewal terms, the
first of which was to be exercised no
later than January 31, 2010.”13

Daffy’s controller inadvertently
failed to calendar the January 31,
2010 deadline for providing notice of
renewal to the landlord.!* As a result,
Dafty’s did not provide written notice
of intention to renew the lease until
February 4, 2010, when it sent such
notice by e-mail and fax. The landlord
immediately rejected this notice on
the grounds that it was untimely and
not delivered in the precise manner
prescribed by the lease. In response to
the landlord’s rejection of the notice,
Daffy’s sent the renewal letter in the
manner prescribed by the lease on
February 9, 2010—still almost a year
before the expiration of the current
lease term.1

The “difficult issue” to be de-
cided, the First Department observed,
“is whether Daffy’s evidence estab-
lished the type of forfeiture for which
equitable relief is appropriate under
the rule articulated in J.N.A. Realty.”1
The Court held that Daffy’s could
not credibly claim a forfeiture as a
result of alleged improvements that it
made to the leased space.'” However,
Daffy’s also introduced evidence
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concerning the threatened loss of
goodwill established at this particular
store, as well as other equitable fac-
tors, to wit:

[TThe 57th Street store in
particular had become
highly successful and
popular...the company
had searched for alterna-
tive space...and had not
identified any prospects,
and...even if it found a vi-
able site, it would require
the better part of a year to
open a new store.'8

The First Department held that
“the evidence was sufficient to sup-
port a finding that Daffy’s 57th Street
store in particular had garnered
substantial goodwill in its approxi-
mately 15 years at the location, which
goodwill was a valuable asset that
would be damaged by its ouster from
the premises.”!” The Court also held
that “the location was shown to be
‘one of [Daffy’s] top producing retail
locations, and [the landlord] failed to
establish that any prejudice resulted
from [Daffy’s] breach.””?°

The Prior Precedent

Based on prior precedent, the
First Department’s consideration of
loss of goodwill as part of its analysis
in Daffy’s should not come as a sur-
prise. Indeed, in its decision, the First
Department discussed and relied
upon two decisions of the Court of
Appeals from the 1970s—Sy Jack Re-
alty Co. v. Pergament Syosset Corp., and
J.N.A. Realty—in which the respective
tenants’ potential loss of goodwill
played a prominent role in the Court
of Appeals’ decisions on this very
issue.?!

In Sy Jack Realty, the tenant had
leased space from the landlord for a
period of fifteen years to conduct its
retail business.?? The tenant’s letter to
renew the lease was sent prior to the
deadline, but was never delivered.
However, the Court of Appeals noted
that the landlord had actual notice
of the tenant’s intent to renew before
it proceeded to obtain a new tenant

or take any action to terminate the
lease.?? The Court of Appeals also rec-
ognized that the tenant stood to lose a
valuable asset in the form of goodwill
if the lease was not renewed: “Since

a long-standing location for a retail
business is an important part of the
good will of that enterprise, the ten-
ant stands to lose a substantial and
valuable asset.”

The Court of Appeals in Sy Jack
Realty recognized an equitable prin-
ciple relieving a tenant of the conse-
quences of failing to strictly comply
with a lease renewal provision:

[W]here an option is
contained in a lease or
other contract involving an
estate in land, some courts
of equity, especially in
recent years, have tended
to view the offer as not
automatically lapsing on
expiration of the option
period, as for instance, in
case of renewal of a long
term lease, where to do so
would involve substantial
forfeiture and the lessor
has not materially changed
his position in reliance on
the optionee’s failure to
exercise his option with
the stated time.?

In J.N.A. Realty, the Court of
Appeals reaffirmed the principle
announced in Sy Jack Realty that
equity may intervene to preserve
the goodwill generated from a ten-
ant’s long-standing location for a
retail business.?® The Court of Ap-
peals adopted the “general equitable
principle” articulated by Cardozo in
his dissenting opinion in Graf v. Hope
Bldg. Corp.,” that, on this issue, “the
gravity of the fault must be compared
with the gravity of the hardship.”?
Consistent with this “general equi-
table principle,” the Court of Appeals
in J.N.A. Realty looked beyond the
tenant’s improvements to the proper-
ty and also noted that “if the location
is lost, the restaurant would undoubt-
edly lose a considerable amount of its
customer good will.”?

Thus, the First Department in
Daffy’s simply applied the long-stand-
ing principle that loss of goodwill is
a proper consideration in deciding
whether to excuse a commercial ten-
ant from the consequences of failing
to comply with a lease-renewal provi-
sion. In fact, the First Department
considered a commercial tenant’s
potential loss of goodwill in decid-
ing other recent lease-renewal cases
preceding Daffy’s.3

Consistent with the “general
equitable principle” announced in
J.N.A. Realty, the First Department
in Daffy’s took other factors into
account as part of its consideration
of the equities, including the fact
that: (i) Daffy’s had searched for and
could not find alternative space; (ii) it
would take Daffy’s a year to open a
store at a new location; and (iii) most
of the store’s 114 employees would
lose their jobs and benefits if the 57th
Street store were to close.’!

Such a flexible equitable analysis
was applied in the body of case law
that emerged subsequent to Sy Jack
Realty and J.N.A. Realty. For instance,
in Grunberg v. George Assoc., the First
Department took into account the
tenants’ potential loss of goodwill
and the fact that tenants had “in-
creased their insurance coverage and
ordered a new line of merchandise”
based on their belief that the lease
had been renewed.*

In Dutchess Radiology Associates,
P.C. v. Narotzky, the Third Department
considered the fact that the tenant
(aside from making permanent and
valuable improvements to the prop-
erty) had “leased and had installed a
magnetic resonance imaging scanner
which cost $1,206,000.”3% The Third
Department observed that “[t]o move
this machine would not only require
plaintiff to remove part of a wall, but
it would cost plaintiff thousands of
dollars to alter new premises to fit its
specifications.”?*

In Hunt v. Carlson, the Third
Department noted that, in addition
to spending over $200,000 to reha-
bilitate the leased parking lot, the
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plaintiffs had also “purchased an
entire shopping center next to the
parking lot which is the only parking
area servicing the shopping center.”
Clearly, the plaintiffs stood to lose
the benefit of a valuable investment
(the shopping center) if they could
not take advantage of the option to
purchase the parking lot. Thus, the
Third Department held that “plain-
tiffs have sufficiently shown that they
would suffer a substantial forfeiture
if the terms of the lease were strictly
enforced.”®

Therefore, the decision in Daffy’s
does not represent something new or
different from the body of case law
that preceded it. Pursuant to Sy Jack
Realty and J.N.A. Realty, courts may
certainly consider loss of goodwill
in determining the existence of a
“substantial forfeiture,” and seem-
ingly have the freedom to entertain
other forms of detrimental reliance or
hardships. The decision in Daffy’s is
entirely consistent with that principle.

Baygold Associates: A Recent
Limitation on the Doctrine of
"Substantial Forfeiture”

Subsequent to the First Depart-
ment’s decision in Daffy’s, the Court
of Appeals revisited its decision in
J.N.A. Realty in Baygold Associates. Just
as in Daffy’s, the Court in Baygold As-
sociates addressed the issue of wheth-
er a bona fide “forfeiture” was threat-
ened to justify excusing a tenant’s
non-compliance with a lease-renewal
provision on equitable grounds.”

In Baygold Associates, however,
the Court of Appeals dealt with an
“out-of-possession” tenant—Baygold
Associates, Inc. (“Baygold”)—that
was twice removed from the prop-
erty, because the premises had been
subleased to another entity and then
“sub-subleased.”* The owners of the
property disputed that Baygold had
complied with the provision to renew
the lease and thereafter advised
Baygold that it would be deemed a
month-to-month tenant as of Septem-
ber 30, 2007.%°

After Baygold commenced a
declaratory judgment action with
respect to its rights under the lease,
the Supreme Court concluded that
Baygold had failed to comply with
the renewal provision and could not
invoke the doctrine of “substantial
forfeiture.”? The issue on appeal was
whether non-renewal of the lease
would result in a legally cognizable
forfeiture by Baygold.*! In support
of that argument, Baygold offered
the following evidence: (i) Baygold
made $1 million in improvements to
the premises between 1972 and 1985,
twenty years before the dispute arose;
(ii) the tenant-in-possession (the sub-
sublessee) made improvements to the
premises between 1985 and 2007; and
(iii) Baygold’s forbearance in collect-
ing “substantial rent increases” based
on the expectation that the lease
would last for the entire fifty-year
term.*

The Court of Appeals held that
an out-of-possession tenant such as
Baygold could not take advantage
of the “narrow equitable doctrine”
set forth in J.N.A. Realty.*3 The Court
further held that “[t]he forfeiture
rule was crafted to protect tenants in
possession who make improvements
of a ‘substantial character” with an
eye toward renewing the lease, not to
protect the revenue stream of an out-
of-possession tenant like Baygold.”44
The Court also held that Baygold
could not establish a “substantial
loss,” because Baygold had prof-
ited from its lease since 1985 “while
having expended no monies on
improvements,” and thus “reaped the
benefit of any initial expenditure[.]”4
Further, in an apparent effort to limit
the scope of this equitable doctrine,
the Court stated that “our holding in
J.N.A. Realty is restricted to tenants
who make ‘considerable investment
in improvements’ to the premises in
anticipation of the lease renewal or
would ‘lose a considerable amount
of...customer good will” should the
lease not be renewed[.]”4®

It is interesting to note that while
the Court of Appeals appeared to
limit the doctrine of “substantial

forfeiture” to two bases—substantial
improvements and loss of goodwill—
the Court cited two decisions that
considered other equitable factors.
For instance, in citing Popyork, LLC

v. 80 Court Street Corp.,*” the Court

of Appeals noted that the fast-food
tenant had spent $550,000 to acquire
the former tenant’s rights under

the lease, plus another $300,000 in
improvements during its three years
of operation.*® In citing Bench ‘N
Gavel Restaurant, Ltd. v. Time Equities,
Inc.,* the Court noted that the ten-
ant had spent $125,000 to purchase
the business and lease, plus another
$100,000 for renovations a year before
the tenant failed to properly renew
the lease.?” Thus, other forms of
monetary investment (such as money
spent to acquire rights under a lease)
appear to be acceptable to invoke the
doctrine, so long as they are not “too
attenuated” from the tenant’s interest
in extending the lease.!

However, it is difficult to appreci-
ate a significant difference between
monies initially spent to acquire a
leasehold interest (which the Court
of Appeals appears to view as a valid
basis for invoking the doctrine) and
forbearance from collecting substan-
tial rent increases with the expecta-
tion that the lease would be extended
(which the Court felt was insuffi-
cient).52 In both scenarios, the tenant
has established a financial loss based
on the expectation that the lease
would run its full course. Perhaps the
key difference for the Court was that
Baygold was an “out-of-possession”
tenant which merely profited from its
sub-lease, whereas the tenants in the
other cases were using the property
to operate their respective businesses.

In his dissenting opinion in Bay-
gold Associates, Judge Smith seemed
troubled by what he perceived to be
an attempt to draw “arbitrary” lines
in the “general equitable principle”
stated in .N.A. Realty. Judge Smith
took issue with the fact that the ma-
jority made “no attempt to answer”
why the doctrine of “substantial
forfeiture” should not apply when
a subtenant is in possession of the
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property and pays for the improve-
ments.> Clearly, Judge Smith believes
that the doctrine should be applied

in a flexible manner pursuant to the
unique facts of each case:

Here, it is a subtenant and
not the tenant who has
made the improvements,
but the result of the ten-
ant’s inadvertence is no
less a forfeiture. Because
the tenant failed to send

a certified mail notice by
the prescribed date, the
subtenant loses invest-
ments that cost, according
to evidence in the record,
several hundred thousand
dollars; [Baygold] loses
the revenue it anticipated
from the sublease; and the
landlord gets the improve-
ments for nothing.>®

Timing and Prejudice

At the heart of every commercial-
lease renewal issue are two important
factors—the diligence of the tenant
and prejudice to the landlord. Indeed,
before engaging in an analysis of the
nature of the tenant’s threatened loss
in Daffy’s, the First Department stated
that “[w]e note initially that the four-
day delay in providing the one-year’s
notice required by the lease did not
prejudice the landlord.”>®

As part of their equitable analy-
sis, courts consider whether the
landlord has relied to its detriment
on the tenant’s non-compliance with
a lease-renewal provision, including
whether the landlord has sought or
obtained a valuable new tenant.>’
Thus, commercial landlords should
take solace in the fact that the “door
swings both ways” in analyzing
the equities of a tenant’s failure to
comply with a renewal provision of a
commercial lease.

For instance, in Sy Jack Realty,
the Court of Appeals affirmed the
Appellate Division’s application of
the equitable rule against forfeitures,
in favor of the tenant, “in view of the
fact that the [landlord] had actu-

ally received notice before it took
any steps to find another tenant or

to lease the space[.]”>® On the other
hand, in J.N.A. Realty, the Court of
Appeals held that it was error for the
Supreme Court to deny the landlord
an opportunity to present evidence
that “he had negotiated with another
tenant after the option to renew had
lapsed.”®

The tenant must also actin a
diligent manner in order to gain eq-
uitable protection. Where the tenant’s
delay in seeking to invoke the option
is unreasonable, courts are more in-
clined to strictly enforce the renewal
provision. For instance, the Second
Department has held that a tenant’s
nine-month delay was unreasonable
and too prejudicial to the landlord.®
By contrast, where a tenant’s delay
is short and results in no prejudice to
the landlord, courts have been more
inclined to grant equitable relief to
the tenant.®!

Courts also examine whether the
landlord has sought to benefit from a
tenant’s ignorance or has otherwise
acted in an unfair or unreasonable
manner. In J.N.A. Realty, the Court
of Appeals emphasized the fact that
the landlord regularly had notified
the new tenant of significant events
under the lease, but failed to mention
the imminent deadline to exercise
the option.®? The Court also found it
significant that “there is some indica-
tion in the record that [the landlord]
had previously used this device in
an attempt to evict another tenant.
Equally distasteful to the Court of
Appeals was the fact that the land-
lord waited over four months after
the tenant’s deadline had expired
before notifying the tenant of its
default.*

7763

There is no question that the is-
sues of timing and prejudice figured
prominently in the First Department’s
decision in Daffy’s. The First Depart-
ment noted that Daffy’s had provided
written notice by e-mail and facsimile
just four days after the deadline,
and almost a year before the lease
term would expire.?® Of course, the
landlord could not and did not claim

that it took significant steps to obtain
anew tenant in those four days.%

Despite having actual notice of
Daffy’s intent to exercise the option
just days after the deadline, the land-
lord in Daffy’s rejected the written
notifications by e-mail and facsimile
because the lease required that such
notice be sent in a different manner.®”
As a result, Daffy’s had to send the
notice again.®® Therefore, just like the
landlord in |.N.A. Realty, it is clear
that there was some gamesmanship
on the part of the landlord in Daffy’s.

On the other hand, in Baygold As-
sociates, the landlord established that
it would be prejudiced by an exten-
sion of Baygold’s lease under the cir-
cumstances.®’ The Court of Appeals
noted that “[i]n July 2007, the Ruben-
felds, as successors to [the original
owner], entered into a contract with
defendant Congregation Yetev Lev
of Monsey, Inc....for the sale of the
premises.””? If the lease was extended
to avoid a purported “forfeiture” by
Baygold and the sub-subtenant in
possession, the owner of the building
and the contract-vendee would have
suffered their own forfeiture, because
the sale would not be consummated.
Although the issue of prejudice was
not highlighted by the majority in
Baygold Associates, it is easy to imag-
ine that the owner’s plan to sell the
property was a significant factor in
reaching the majority’s decision.

Conclusion

As noted by the majority in
Baygold Associates, application of
the “substantial forfeiture” doctrine
“must always depend on the facts of
the particular case.””! It is precisely
for that reason that Judge Smith re-
sisted the majority’s attempt to mark
inflexible limits on the application of
what the Court in J.N.A. Realty de-
scribed as a “general equitable prin-
ciple.””? Indeed, in Daffy’s, the First
Department considered equitable
factors beyond the traditional consid-
erations of substantial improvements
and loss of goodwill, such as loss of
employment by Daffy’s employees
and the fact that it would take a year
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for Daffy’s to open a new store.”
However, if the tenant’s delay was
longer and the landlord had estab-
lished prejudice, the First Department
might have been less impressed with
these arguments. On the other hand,
in a set of facts like Daffy’s, where the
landlord suffered no prejudice and
was exalting form over substance, the
First Department clearly felt that a
consideration of the “bigger picture”
was in order.

It will be interesting to see what
ramifications the Court of Appeals’
decision in Baygold Associates will
have on future cases. It is possible
that courts will read the holding
in Baygold Associates as a “narrow”
limitation on the types of equitable
considerations that may properly be
considered, i.e., substantial improve-
ments to the property and loss of
goodwill by a tenant-in-possession,
and little or nothing else. However,
the decision in Baygold Associates
may also be understood to represent
a firm response to a particular type
of plaintiff—an “out-of-possession”
tenant—who attempted to stretch the
doctrine of “substantial forfeiture”
beyond what the Court of Appeals
perceived to be its intended purpose.
If the latter is true, the decision in
Baygold Associates should not neces-
sarily foreclose a more sympathetic
or suitable plaintiff (as the case may
be) from raising less conventional eq-
uitable arguments as called for by the
unique facts of the particular case.
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N.Y.S.2d at 797 (citing the limitations of
the “narrow equitable doctrine”).

See id. (explaining the purpose of the
forfeiture rule).

See id. at 227-28, 970 N.E.2d at 832,

947 N.Y.S.2d at 797 (establishing the
reasons why Baygold would not incur a
“substantial loss”).
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See Baygold, 19 N.Y.3d at 227, 970 N.E.2d
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N.Y.S.2d at 795.

Id. at 229,970 N.E.2d at 833, 947 N.Y.S.2d
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Land Banking in New York Begins—
How Our Towns and Cities Are Using the New York
Land Bank Act to Fight Blight and Encourage Renewal

By Erica F. Buckley, Benjamin P. Flavin, and Lewis A. Polishook

Introduction

Last July, New York became
the most recent state to pass land
bank legislation. With the passage
of Article 16 of the Not-for-Profit
Corporation Law, also known as the
New York Land Bank Act, New York
joined 11 other states that permit the
formation of land banks to combat
property blight and the effects of the
mortgage foreclosure crisis. Although
land banks are not new, they have
received growing recognition as a
vehicle to assist in ameliorating the
current foreclosure crisis. On May 17,
2012, New York State Urban Devel-
opment Corporation d/b/a Empire
State Development (“ESD”) approved
five applications to establish New
York’s first land banks throughout the
state. This article provides an over-
view of the New York Land Bank Act
and examines how the five New York
jurisdictions chosen to pioneer this
new redevelopment tool intend to
use it to combat the ongoing property
crisis in New York State. In brief, each
of the jurisdictions that will start a
land bank faces distinct challenges.
Despite these differences, the five
applications show that, if properly
implemented, land banks can be used
to remedy the ill effects of the foreclo-
sure crisis by planning not only for
the revitalization of fallow properties,
but also for the creation of affordable
housing and necessary services to
communities including green spaces,
retail, commercial, and industrial
areas.!

Background of the New York
Land Bank Act

Broadly speaking, a land bank is
a quasi public-private organization
created to take, manage or develop
distressed property.2 New York's
Land Bank Act allows cities, counties,

towns and villages to partner with
school districts and the private sector
to take control of vacant, abandoned
or tax-delinquent properties. New
York Not-for-Profit Corporation

Law (“N-PCL”) § 1601 states: “Land
banks are one of the tools that can be
utilized by communities to facilitate
the return of vacant, abandoned, and
tax-delinquent properties to produc-
tive use.”® Land banks are not a new
concept in the United States; they
have been used successfully by state
and local governments to reclaim tax-
foreclosed and abandoned properties
for over 40 years.* Eleven other states
have enacted land bank enabling
legislation.? In 2008, the New York
State Legislature first passed legisla-
tion authorizing the creation of up to
three land banks.® Governor Paterson
vetoed the bill because the legislation
provided no mechanism to fund the
creation and operation of the land
banks, and given the State’s current
financial condition, recommended
that the program be negotiated dur-
ing the budgeting process.” Land
bank legislation was reintroduced in
the 2009 session but did not pass.?

The New York Land Bank Act

On July 29, 2011, on the third Leg-
islative try, Governor Cuomo signed
the Land Bank Act into law.” The
Legislature’s findings, codified in the
statute itself, state that, “[t]here exists
a crisis in many cities and their metro
areas caused by disinvestment in real
property and resulting in a significant
amount of vacant and abandoned
property.”'% The sponsors of the Land
Bank Act relied heavily upon statis-
tics compiled by the Cornell Coopera-
tive Extension Erie County Chapter
that detail the state of fallow property
in the City of Buffalo as a justifica-
tion for land bank legislation in New
York.!!

The Act cites several impedi-
ments to resolution of this “crisis,”
including, “multiple taxing juris-
dictions lacking common policies,
ineffective property inspection, code
enforcement and property rehabilita-
tion support, lengthy and/or inad-
equate foreclosure proceedings and
lack of coordination and resources to
support economic revitalization.”12

"Although land banks

are not new, they

have received growing
recognition as a vehicle to
assist in ameliorating the
current foreclosure crisis.”

New York’s Land Bank Act
allows cities, counties, towns and
villages to partner with school
districts and the private sector to
take control of vacant, abandoned or
tax-delinquent properties. The statute
itself states that: “Land banks are one
of the tools that can be utilized by
communities to facilitate the return
of vacant, abandoned, and tax-delin-
quent properties to productive use.”'®
The Legislature envisions that N-PCL
Article 16 will help “strengthen and
revitalize the economy of the state
and its local units of government by
solving the problems of vacant and
abandoned property in a coordinated
manner and to foster the develop-
ment of such property and promote
economic growth.”14

Under the Land Bank Act, cities,
counties, towns and villages that
wish to create land banks must adopt
a local law, ordinance, or resolution to
enable a land bank to take properties
by foreclosure proceedings.'® Two or
more governmental units may form
a lank bank together through the use
of an intergovernmental cooperation
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agreement.'® School districts are also
permitted to participate in the forma-
tion of a land bank.!”

Land banks are formed as type
C not-for-profit corporations and
are governed by a board of direc-
tors comprised of members from the
public and private sector, the exact
composition to be determined at the
creation of the land bank. Type C not-
for-profits are not-for-profit corpo-
rations that may be formed for any
lawful business purpose to achieve
a lawful public or quasi-public
objective.!®

Land banks in New York are eli-
gible to receive grants and loans from
federal, state, and local governmental
bodies and from other private sourc-
es.!? Lank banks are also authorized
to issue bonds for any of their corpo-
rate purposes.?’ New York land banks
may acquire real property through
foreclosure proceedings, by purchase
contracts, lease purchase agreements,
installment sales contracts, land con-
tracts, and may accept transfers from
municipalities upon such terms and
conditions as agreed to by the land
bank.2! As cities, counties, towns and
villages address mass foreclosures
and abandonment, land banks will be
able to own, manage, and finance the
development of foreclosed properties.

The Land Bank Act highlights
some possible uses for acquired
properties. N-PCL § 1609(e) sug-
gests potential uses such as purely
public spaces and places, e.g., parks,
playgrounds, community areas, af-
fordable housing, retail, commercial
and industrial activities, as well as
wildlife conservation areas.

The Five New Land Banks

Pursuant to § 1603(g) of the Land
Bank Act, the creation of a land bank
is conditioned on the approval of
ESD.22 The Land Bank Act authorizes
the creation of no more than ten land
banks in New York.?> On May 17,
2012, ESD approved the following
five (out of seven) applications it re-
ceived to create land banks: the Cities
of Buffalo, Lackawana, and Tonawa-

nda, with Erie County (“Erie”); the
City of Syracuse and Onondaga
County (“Syracuse”); the Cities of
Schenectady and Amsterdam and
Schenectady County (“Schenectady”);
Chautauqua County; and the City of
Newburgh (collectively, the “Applica-
tions”).2* Although each of the Ap-
plications emphasizes different needs
and aims, they share many common
elements. The following sections
compare and contrast the problems

to be addressed via land banking,

the advantages each jurisdiction
perceives it will gain from the use of
land banks, the means of acquisition
and disposition of properties, and the
types of properties to be acquired and
disposed of.

Problems the Applicants Face

Somewhat surprisingly, the five
Applicants do not heavily emphasize
the economic downturn and mort-
gage foreclosure crisis as the main
problems to be addressed through
the creation of land banks. Rather, the
Applications show striking similari-
ties in the long-term challenges they
hope to address through the creation
of land banks. Most of the successful
Applicants cited high vacancy rates
as a primary concern to be addressed
via land banking? and provide de-
tailed statistics as to vacancy rates.?
Likewise, many jurisdictions identi-
fied declining populations and loss
of industrial bases as contributing
heavily to tax foreclosures and vacant
and abandoned properties.?”” The
Applicants also focused heavily on
urban blight resulting from the pres-
ence of large numbers of vacant and
abandoned properties.”® One result of
these conditions is that ““[p]otential
homeowners will not locate to these
neighborhoods.”?

Another factor identified by
several Applicants is that they have
the wrong type of housing, either by
virtue of age® or population den-
sity.®! Several jurisdictions also identi-
fied urban sprawl as being a major
factor in the increase of vacant and
abandoned properties.3? Applicants
also referenced excessive poverty

rates as contributing factors to their
problems with vacant and abandoned
property.3®

Finally, several Applicants clearly
stated that the current system of
tax foreclosures was inadequate
to address the problem of vacant,
abandoned, and tax-delinquent
properties, because such auctions
attract “speculative investment by
out of town investors who purchase
properties at the County’s foreclo-
sure auctions with the sole purpose
of extracting any value remaining in
the properties.”?* On the other hand,
hard-strapped Applicants cannot
simply forgo tax revenues from auc-
tions®® and allow tax liens to mount,
as increasing tax liens deter further
development.3®

Perceived Advantages of Land
Banking

The Applications evidence far
more diversity in the perceived
advantages of land banking, but,
nevertheless, several common themes
are evident. Several jurisdictions sug-
gested that land banks would give ju-
risdictions the ability to “collaborat[e]
with a wide variety of stakeholders”
in attacking the problems of vacant,
abandoned, and tax-delinquent
property.?” Relatedly, Applicants see
land banking as a means to achieve
neighborhood stabilization and
revitalization.?® Revitalization is not
just a function of returning proper-
ties to productive use. Revitalization
through land banking can also result
in fewer code violations and “will
allow the municipalities to reallocate
existing revenues and resources from
blight removal to maintenance and
development activities.”%

The jurisdictions also anticipate
that land banks will be able to suc-
ceed where traditional tax foreclosure
processes have failed in restoring
properties to tax-paying status,
thereby increasing real estate tax
revenue. Another advantage of land
banking identified by multiple Appli-
cants is that they will provide greater
opportunity for planned develop-
ment over larger parcels.*!
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The Applicants also recognize
that traditional redevelopment and
tax foreclosure tools will not result
in the development of the right kind
of housing for their communities.*?
Intriguingly, one of the jurisdictions,
Schenectady, cites an increase in the
demand for housing as a develop-
ment to be served by land banking.*®
Thus, adjusting the housing stock
to the demand for housing—a goal
of all Applicants—can mean either
reducing the number of units, replac-
ing older housing with newer homes,
or even moving toward denser
development.

The two successful urban West-
ern New York Applicants—Erie
County and Syracuse/Onondaga
County—both share several com-
mon aims, namely, using land banks
to preserve historic structures,*
while ensuring that development be
handled by “responsible” developers,
rather than speculators that would
merely extract remaining value and
then again abandon the properties.®

Finally, several Applications
highlighted the fact that land banks
can make more efficient use of gov-
ernment powers, either by develop-
ment of “skills, knowledge and best
practices through” inter-governmen-
tal collaboration®* or by bringing
together and augmenting existing
governmental powers.?

Acquisition and Disposition of
Property by Land Banks
Means of Acquisition

Not surprisingly, most jurisdic-
tions anticipate acquiring properties
through the tax foreclosure process*
or by purchasing tax liens.* Several
Applicants anticipate acquiring prop-
erty directly from FGUs.>® However,
most jurisdictions indicated that
property would also be acquired by
various other means, such as dona-
tions and acquisition from devel-
opers.®! The latter path reflects the
added flexibility provided by the
Land Bank Act.

Properties to Be Acquired

Reflecting the divergent eco-
nomic conditions and housing mix
in each jurisdiction, the Applications
each demonstrate different visions of
the properties to be acquired. Chau-
tauqua County Land Bank Corp.
(“CCLBC”) anticipates acquiring
small numbers of residential proper-
ties, but gradually expanding the
number of properties to be acquired,
the geographic ambit of acquisitions,
and the type of properties to be ac-
quired.>? In keeping with its relatively
modest aims, Chautauqua County
anticipates that “[t]he inventory of
properties acquired by the CCLBC to
be ‘banked’ for future consideration
would be kept to a minimum.”% A
“majority of the...residential proper-
ties” to be acquired will be “in the
Cities of Jamestown and Dunkirk”
and “on or near the Main Streets of
our rural communities.”> In addition
to these considerations, the CCLBC
will attempt to design its inventory of
acquired properties to balance “prop-
erties [that] would have the greatest
impact when improved or removed”
against the need for the CCLBC to
generate revenue for itself.>

Perhaps because the Capital
Region is facing growth as well as
decline,*® Schenectady appears to
be taking a diametrically opposite
approach. Its Application anticipates
that the land bank’s “inventory will
mirror the available properties: Single
Family: 17.5%; Two-Family: 29.5%;
Residential (3 or more units): 7%;
Vacant Lots: 36%; and Commercial /
Mixed Use: 10%.”%” That inven-
tory will consist in no small part of
stalled privately owned development
projects.®

As in Chautauqua County,
Newburgh anticipates that its land
bank will be acquiring “single family
homes, multi-family homes, vacant
lots and commercial properties...
in targeted areas initially in order
to facilitate change on a block by
block basis, utilizing best practices
from other Land Bank organizations
throughout the country.”> Similarly,

Erie County’s Application contem-
plates that the land bank itself will
create programs and priorities that
will in turn dictate the properties to
be acquired to further those pro-
grams.®® However, Erie County’s
land bank will also focus its attention
on identifying ‘[p]roperties...that
ha[ve] marketable value and could
provide needed revenue to the land
bank and/or required limited capital
investment and ongoing costs to the
land bank.”®!

Syracuse’s Application (along
with Erie County’s Application)
emphasizes the role the land bank
will play in acquiring historic proper-
ties,®2 but also states that “a signifi-
cant amount of properties acquired
by the land bank will be vacant
lots.”®® The land bank also appears to
anticipate acquiring occupied rental
properties that have the potential to
become “lease to own” properties.®*

Disposition of Properties

Broadly speaking, all Applicants
anticipate similar uses of proper-
ties on sale by their land banks. The
Applicants recognized that many
buildings will simply need to be de-
molished.®® After demolition, several
jurisdictions intend to further the
“installation of green infrastructure”
such as parks or other green or open
spaces.®® Alternatively, vacant lots or
newly demolished lots may be sold
to existing neighbors as “side lots.”®”
Another, more obvious use of proper-
ties sold is rehabilitation and return
of the property to owner-occupancy.®®
Several Applicants—most notably,
Schenectady and Syracuse—empha-
sized strategic and long-term plan-
ning, in various forms, as a use of
property on disposition.

Schenectady envisions the cre-
ation of residential, commercial and
mixed-use development sites from
acquired properties and the reinvigo-
ration of existing private develop-
ment projects.®” Similarly, Syracuse
envisions rehabilitation of proper-
ties in geographically targeted areas
where multi-property neighborhood
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revitalization plans can be carried out
in partnership with both non-profit
and for-profit developers.”” Interest-
ingly, Syracuse also cites obtaining
preservation tax credits and priori-
tized code enforcement as efforts that
will coincide with property acquisi-
tion and disposition.”! More gener-
ally, Syracuse envisions property
disposition as following a period of
land assembly, for strategic develop-
ment.”? Finally, Erie, Schenectady, and
Syracuse envision their land banks as
means of creating affordable housing
via the disposition of land bank-
acquired properties.”

“Only time will tell if land
banks will be able to
successtfully assist New
York in combating the
ever-growing number of
fallow properties and the
devastating effects of
the mortgage foreclosure
crisis.”

Conclusion

Only time will tell if land banks
will be able to successfully assist New
York in combating the ever-growing
number of fallow properties and the
devastating effects of the mortgage
foreclosure crisis. The Land Bank Act
provides the necessary tools to enable
jurisdictions to work together to de-
velop strategic plans to address blight
while giving numerous incentives to
communities such as the demolition
of vacant and distressed properties,
preservation and revitalization of
historic structures, and the creation
of affordable housing. Because land
banks are growing in popularity
and are viewed as a preferred tool
in addressing the foreclosure crisis,
jurisdictions that choose to establish
land banks will be in a better position
to take advantage of federal and state
funding opportunities. Based upon a
close look at the initial five proposals
approved by ESD, the jurisdictions
that have chosen to create land banks
have set forth aggressive and innova-

tive proposals to combat blight while
promoting revitalization. If the five
jurisdictions are successful in accom-
plishing their goals, New York will
be a stronger state both economically
and socially.
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hazards and spreading deterioration

of neighborhoods including resulting
mortgage foreclosures.”).

Id.

Id.

Id.

NOT-FOR-PROFIT CORP. § 1603(a).

Id. § 1603(b).

Id. § 1603(e).

Id. § 201(b).

Id. § 1610(a).

NOT-FOR-PROFIT CORP. § 1611(a).

Id. §§ 1608, 1608(c).

Id. § 1603(g).

Id.

Press Release, Governor Cuomo Announces
Five Municipalities Approved to Create
Land Banks (May 17, 2012), http:/ /www.
governor.ny.gov/press/05172012-Five-

Municipalities-Approved-Create-Land-
Banks.

See CHAUTAUQUA COUNTY APPLICATION,
N.Y. State Land Bank Program, 17-18
(Empire State Development, Mar.

29, 2012) [hereinafter CHAUTAUQUA
APPLICATION] (“As of the 2010 Census,
12,676 (18.9%) of the County’s 66,920
housing units were vacant, which is

a 2.9% increase since the year 2000.”

In Jamestown, more than one in ten
housing units was vacant. This is a large
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vacancy rate (almost double the state
average) for a rural region considering
the New York State vacancy rate of
9.7%, according to the 2010 Census.”);
ERIE COUNTY APPLICATION, N.Y. State
Land Bank Program, A-5 (Empire

unsalvageable houses, abandoned cars,
trash and debris”); id. at 7 (“Houses are
packed closely together...[p]overty rates
are high, property values are low and
public service response is frequent.”).

foreclosure auction affords foreclosing
governmental units (FGUs) little control
over the fate of properties, which

has led to further deterioration and
disinvestment.”).

State Development, Mar. 30, 2012) 29.  SCHENECTADY APPLICATION, supra note 25. 35. ?e Cit_y of iytmc;lse hlas in fact .
[hereinafter ERIE APPLICATION] (“Vacant 30.  See SCHENECTADY APPLICATION, supra note ﬁscolr;tmu(; tax torec (is‘;{re autct}110ns,
and abandoned properties are a growing 25, at 17 (“In both the 1990 and 2000 tber.e yre .ucmfgl SpeCLfl ta jon at the S
problem in Erie County and the City Census, the average age of the housing g vious pgce ot loss Z ax revenues. >ee
of Buffalo.”); CITY OF SCHENECTADY stock in Chautauqua County was the YRACUSE ONONDAGA APPLICATION, Supra
APPLICATION, N.Y. State Land Bank oldest of any Metropolitan Statistical note 26, at 2.
Program, 6-7 (Empire State Development, Area (MSA) in the nation. At the 2010 36.  See ERIE APPLICATION, supra note 25, at
Mar. 29, 2012) [hereinafter SCHENECTADY Census, 47.3% of housing units were built A-5-A-6 (interestingly, Erie County
APPLICATION] (“Schenectady has over in 1939 or earlier. Only 10.1% of housing makes towns whole for unpaid property
860 vacant buildings representing over units were built since 1990.”); see also taxes on an annual basis, thereby further
1500 units. The municipal inventory is SYRACUSE ONONDAGA APPLICATION, supra depleting County-wide resources).
31 vacant buildings and 108 lots; 767 note .26’ at 10-11 (t.he median year of 37.  CHAUTAUQUA APPLICATION, supra note
additional vacant buildings. Amsterdam housing construction in Syracuse is 1939, 5 at 14: sce NEWBURGH APPLICATION
has 45 vacant buildings and 39 vacant older in the hardest-hit areas). sur’;r 4 ote 28, at 7 (“NCLB will pa toer
lots in municipal inventory.”). 31.  See SCHENECTADY APPLICATION, supra note with Habitat for Humanity of Greater

26.  See CHAUTAUQUA APPLICATION, supra 25, at 7-8 (recommending that 25% of the Newburgh on a builders blitz to
note 25; ERIE APPLICATION, supra note 25, housing stock acquired be demolished demolish and rebuild two homes as part
SCHENECTADY APPLICATION, supra note because there are too many two-family of a five day builders blitz scheduled for
25; CITY OF SYRACUSE AND COUNTY OF houses and too few multiple dwellings). June”); see also SCHENECTADY APPLICATION,
ONONDAGA APPLICATION, N.Y. State Land 32, See ERIE APPLICATION, supra note 25 (“The supra note 25, at 12 (“Properties that will
Bank Program, 4-6 [hereinafter SYRACUSE Buffalo-Niagara region experienced require significant inV%tme;r}t (greater
ONONDAGA APPLICATION]. significant suburban sprawl between tha}n 50% of the after Fehablhtated

27.  See CHAUTAUQUA APPLICATION, supra 1950 and 2010, resulting in substantial Falr Market Zalule(i will bslpaCkaged
note 25 (showing that the population population decline in the City of Buffalo m groups anf. S}? to P‘ii lc,lprlvats, .
of Chautauqua County was 147,305 in and older, inner-ring suburbs....”); see and non-profit housing developers.”);
the 1970s, 134,789 in 2010, which itself also SYRACUSE ONONDAGA APPLICATION, SYRACUSE ONONDAGA APPLICATION,
represents a 3.5% decline from 2000); supra note 26, at 10 (“The county has supra note 26, at 2 (“a not-for-profit
see also SCHENECTADY APPLICATION, supra experienced one of the highest rates approach to property redevelopment
note 25, at 6 (“[J]urisdictions involved of suburban sprawl in the nation since is needed to pf)smv.ely impact the real
have substantial numbers of vacant and the 1950s and has suffered significant estate market in nelghborhop ds where
abandoned properties due to long-term disinvestment and high rates of property private de}\iellopme.n't 151 laciqng, but
urban decline caused by the relocation of abandonment in the urban core and are neverthe ess; n}lcﬁ. to opg—[[term
large employers... Schenectady has over inner-ring suburbs as a result.”). economic growth of this region”).
860 vacant buildings, representing over 33.  See CHAUTAUQUA APPLICATION, Supra 38.  See ERIE APPLICATION, supra note 25, at A-6
1,500 vacant units, excluding vacant units note 25, at 18 (poverty rates that exceed (lam.:l .ban'k can provide “ [n]eig.h.b.orhood
in partially habited structures.”); ERIE state-wide totals by several percentage stabilization through the acquisition of
APPLICATION, supra note 25 (describing points “ha[ve] depressed values of homes destabilizing property for rehabilitation
“substantial population decline in the in Chautauqua County and limited or demolition”); see also 'ld. at 6-8 (vacant
City of Buffalo and older, inner-ring the potential return on investment for and abandoned properties “will no
suburbs”). However, as discussed below, most needed improvements.”); see also longer deter people and businesses
Schenectady is unusual in that the NEWBURGH APPLICATION, supra note 28, considering locating and investing in...
Capital Region is both losing and gaining at 8 (“The demographics of the City blighted areas”); NEWBURGH APPLICATION,
employers simultaneously. illustrate the aforementioned challenges supm“not.e .28' at 6 (the la.n.d bank will

28.  See CHAUTAUQUA APPLICATION, supra note (2010 US Census [Blureau numbers), heE). facilitate the t.ra{}sgon backto
25, at 17 (“13.4% of housing units are in 25.8% at or below the poverty line as aOt rving C(Xnmmnty ); SYRACUSE %
‘fair” (with signs of excess deterioration opposed to 14.2% for New York State, 3 I\,I,?NDACEA PPLICATION, supra r}ote , at
for its age) or “poor’ (obvious signs of median household income of $36,153 . ( kI;lVIeS glebl’ltskln I?lliol‘]:erfy malrllt.enance
excess deterioration) condition.”); see as opposed to $55,603 for New York by the land bank will have a positive
also ERIE APPLICATION, supra note 25 State, homeownership rate 34.9% gl:lpad: on SuI‘.I(';)undll‘lcgi Pfolierfy Villules/
(properties are unmarketable because as opposed to 55.2% for New York iscourage widespread neglect, an S oW
of “advanced deterioration and weak State, and high population density the spread of property abandonment.”).
market conditions” and the large per square mile, 7,588.3 as opposed to 39.  ERIE APPLICATION, supra note 25, at A-8; see
amounts of unpaid taxes due); CITY 411.2 for New York State.”); SYRACUSE SYRACUSE ONONDAGA APPLICATION, SUpra
OF NEWBURGH APPLICATION, N.Y. State ONONDAGA APPLICATION, supra note 26, note 26, at 5.
Land Bank Program, 6 (Empire State at5 ("Syracuse has consistently ranked 40.  See ERIE APPLICATION, stupra note 25, at
Development, Mar. 26, 2012) [hereinafter a;n(;fjlgs ﬂ;e worst metrogohtan areas in A4 (identifying as goal of land bank
NEWBURGH APPLICATION] (“[a] significant the U.5. for concentrated poverty rates “ . )
portion of the properties througiréut (an indicator that worsened, regionally, E_:]?rtlurztifg‘;?g;&gggggigiﬁ:ﬂON
the city are abandoned and derelict,” by 8.3% between 2000 and 2009)”). Eu;; " ;glote 28, aé 6 (“NCLB will seek to ’
conditions that increase fire risk and 34.  CHAUTAUQUA APPLICATION, supra note restore properties to at least a value of
depress the values of neighboring 25, at 18; see also SYRACUSE ONONDAGA $145,000, therefore, assuming
properties); SCHENECTADY APPLICATION, APPLICATION, stpra note 26, at 2 (sale Newburgh’s tax rate of $16.00 per $1,000
supra note 25 (“Demolish, identify and of properties at tax auctions leads to of assessed value, the direct economic
remove blighting influences SUC}} as irresponsible speculation); CHAUTAUQUA impact is $600,000 in three years.”)
condemned, burned and otherwise APPLICATION, supra note 25, at 6 (“The tax (“services and supports that have been
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41.

42.

43.

44.

45.

cut because of the eroding tax base (see
above) need to be restored”); SYRACUSE
ONONDAGA APPLICATION, supra note 26, at
5 (identifying increased tax collection as a

goal of the land bank).

See ERIE APPLICATION, supra note 25,

at A-4 (identifying as advantages of 46.
land bank the ability to “[s]trategically 47

assemble and bank land for economic
development”); SCHENECTADY

APPLICATION, supra note 25, at 12 (“The 48.

Land Bank will assemble large parcels
and offer them to private public and
non-profit housing developers via an RFP
process to attract large-scale community
reinvestment projects.”); SYRACUSE
ONONDAGA APPLICATION, supra note 26,

at 2 (land bank may in consultation with
local planning authorities “assemble
large parcels” for later development; land
bank can hold properties for longer-term
development).

See CHAUTAUQUA APPLICATION, supra note

25, at 13-14 (land bank will “adjust the 49.

County’s housing supply to meet current

demands” and “right-size the available 50.

supply with the identified demand”);
NEWBURGH APPLICATION, supra note 28,

at Attachment 5 (land bank can “[t]arget
regional growth in urban centers, whose
compact, mixed-used development
pattern creates an opportunity for
growth that is sustainable, cost-effective,
energy- and natural-resource conserving,
climate-friendly, affordable, and
attractive to young workers”); SYRACUSE
ONONDAGA APPLICATION, supra note 26,
at 11 (land bank can unleash potential

of older “areas” that “have some of the
most historic character in the region
and...retain development patterns that

include dense residential neighborhoods 52.

surrounding a mixed-use or commercial
corridor,” that “hold vast untapped
economic development potential”).

SCHENECTADY APPLICATION, supra note 25,

at 8 (“The Capital Region is in a housing 55.
growth mode. With the developments 56.

at GE, Global Foundries and SUNY’s
College of Nanoscale Science and
Engineering (CNSE) we see the Cities
and Capital Region needing to be
positioned for safe, decent housing for
employees.”).

See ERIE APPLICATION, supra note 25, at 58.

A-6 (identifying as advantage of land
bank its ability to “[a]cquir[e] structures

for historic preservation”); SYRACUSE 59.

ONONDAGA APPLICATION, supra note 26, at
10 (land bank can acquire “high-profile,
vacant properties” that are “prime
candidates for federal and state historic
preservation tax credits”).

ERIE APPLICATION, supra note 25, at A-4
(the land bank will allow for “quicker
turnover of vacant and abandoned
properties to responsible owners”);

51.

53.
54.

57.

60.

SYRACUSE ONONDAGA APPLICATION, supra
note 26, at 1 (land bank can “[e]nsure
that properties are redeveloped in a
responsible manner, by qualified
developers, for purposes that benefit the
surrounding community”).

ERIE APPLICATION, supra note 25, at A-6.

SCHENECTADY APPLICATION, supra note 25,
at 6.

See CHAUTAUQUA APPLICATION, supra note
25, at 7; ERIE APPLICATION, supra note 25, at
A-9, A-10; NEWBURGH APPLICATION, supra
note 28, at 17. Interestingly, part of the
plan of Chautauqua County is to acquire
certain properties before tax auction, and
certain other properties post-tax auction.
See CHAUTAUQUA APPLICATION, supra

note 25, at 6. In another variation, Erie
County anticipates instituting a request
for foreclosure process so that FGUs may
have some say as to the specific tax-liens
to be acquired.

SYRACUSE ONONDAGA APPLICATION, supra
note 26, at 9, 11.

See NEWBURGH APPLICATION, supra note
28, at 7; SCHENECTADY APPLICATION,
supra note 25, at 7; SYRACUSE ONONDAGA
APPLICATION, supra note 26, at 9.

See NEWBURGH APPLICATION, supra note
28, at 5 (describing collaboration with
community stakeholders, developers,
and government agencies in acquisition
of property); SCHENECTADY APPLICATION,
supra note 25, at 8 (describing plans to
work with private owners struggling to
complete projects); SYRACUSE ONONDAGA
APPLICATION, supra note 26, at 11
(describing acquisition of property via
foundations and via gift).

See CHAUTAUQUA APPLICATION, supra note
25, at6, 8.

See id. at 8.
Id.
Id.

See SCHENECTADY APPLICATION, supra

note 25, at 8 (“The Capital Region is in a
housing growth mode...Schenectady and
Schoharie Counties are facing issues with
numerous homes abandoned.”).

Id.

Id. (“The City is in discussions now with
the owner through mortgage foreclosure
of a 50-lot subdivision.”).

See NEWBURGH APPLICATION, supra note 28,
at 8.

See ERIE APPLICATION, supra note 25, at A-6
(“[T]he list of properties includes various
property types with different problems
and potential based on what are expected
to be specific programs within the land
bank.”).

61. Id.
62. Id.

63. See SYRACUSE ONONDAGA APPLICATION,
supra note 26, at 9.

64. Id.

65.  See CHAUTAUQUA APPLICATION, supra
note 25, at 13; NEWBURGH APPLICATION,
supra note 28, at 7; City of SCHENECTADY
APPLICATION, supra note 25, at 8; SYRACUSE
ONONDAGA APPLICATION, supra note 26, at
10.

66.  See SYRACUSE ONONDAGA APPLICATION,
supra note 26, at 5 (referencing
“alternative” uses for vacant land); ERIE
APPLICATION, supra note 25, at A-10;
SCHENECTADY APPLICATION, supra note 25,
at 8.

67.  ERIE APPLICATION, supra note 25, at A-10.

68.  See ERIE APPLICATION, supra note 25, at
A-4, A-10; NEWBURGH APPLICATION, supra
note 28, at 8; SCHENECTADY APPLICATION,
supra note 25, at 8; SYRACUSE ONONDAGA
APPLICATION, supra note 26, at 10.

69.  SCHENECTADY APPLICATION, supra note 25,
at 6.

70.  SYRACUSE ONONDAGA APPLICATION, supra
note 26, at 10.

71.  See SYRACUSE ONONDAGA APPLICATION,
supra note 26, at 5, 10; see ERIE
APPLICATION, supra note 25, at A-6
(discussing preservation).

72. SYRACUSE ONONDAGA APPLICATION, supra
note 26, at 2.

73.  See ERIE APPLICATION, supra note 25, at
A-4 (“[ilncrease homeownership and
affordable housing opportunities”);
SCHENECTADY APPLICATION, supra note
25, at 8 (discussing goal of creating
affordable rentals and home ownership);
SYRACUSE ONONDAGA APPLICATION, Supra
note 26, at 10 (upon disposition, obtain
“low-income housing tax credits”).

Ms. Buckley is Chief of Review
in the Office of the Attorney General
of the State of New York. Mr. Fla-
vin’s firm, the Patel Law Firm, has as
one of its major practice areas com-
munity and economic development.
Mr. Polishook is Chief Counsel for
Real Estate Finance in the Office of
the Attorney General of the State of
New York. The views expressed in
this article are those of the authors
alone and do not reflect the views of
the Office of the Attorney General of
the State of New York.
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Commentary to Owner’s Rider to Standard Form
of Agreement Between Owner and Contractor
(AIA Document A107—2007)

Prepared by the Real Estate Construction Law Committee of the Real Property Law Section of the

New York State Bar Association

Introduction
1. The Owner’s Rider

Several organizations produce
forms of Owner-Contractor agree-
ments. Because the forms drafted by
the American Institute of Architects
(“AIA”) are the forms most commonly
used in construction projects in New
York, the NYSBA Real Property Law
Section (“RPLS”) has drafted an own-
er-oriented form rider (the “Owner’s
Rider”) for use with AIA Form A107—
2007 form of construction contract
(“AIA Form A1077).

The RPLS recommends that an
attorney specializing in construction
law be involved in the negotiation of
agreements for major construction
projects and also for small projects
where the need exists. Nevertheless,
real estate attorneys are often asked by
their owner clients (who may include
house owners, cooperative corpora-
tions, condominiums, and/or apart-
ment owners) to review construction
contracts for projects that, although
significant for the owner, are not major
projects. Because architects and con-
tractors often submit to owners AIA
agreements and those agreements are
often reviewed by the owner’s real
estate lawyer, the RPLS saw a need for
the development of the Owner’s Rider
in order to (a) make the review pro-
cess more efficient and cost effective
and (b) close some gaps in AIA form
and address certain issues in a manner
that more realistically reflects common
practice.

2. AlA Forms—In General

AIA has drafted a variety of forms
to govern the construction process,
including several forms of architect
agreements, general contractor and
construction manager agreements,

and other construction agreements.
Forms can be accessed on-line by
buying an annual license from AIA to
use its forms. The license, however,
may be too expensive for a small firm.
Individual forms can be purchased at
the AIA New York Chapter Center for
Architecture. The contact information
for the Chapter Center is as follows:

AIA New York Chapter Center
for Architecture

536 LaGuardia Place

New York, NY 10012
212-358-6113

212-696-5022 fax
info@aiany.org

www.aiany.org

With respect to owner/contractor
agreements, the AIA has promulgated
the following forms (among others):

A105-2007 Standard Form of
Agreement between Owner and
Contractor for Residential or
Small Commercial Project

A107-2007 Abbreviated Owner-

Contractor Agreement Form for

Construction Projects of Limited
Scope—Stipulated Sum

A101-2007 Standard Form of
Agreement for Owner and
Contractor—Stipulated Sum

A102-2007 Standard Form of
Agreement for Owner and
Contractor—Cost Plus fee with
GMP

A103-2007 Standard Form of
Agreement for Owner and
Contractor Where the Basis of
Payment is Cost Plus fee without
GMP

A201-2007 General Conditions of
Construction (for use with A101-
2007, A102-2007, and A103-2007).

A105 is a bare bones agreement
intended for the smallest of projects.
The RPLS does not recommend its
use except for very small projects
and even then the Owner’s attorney
should consider attaching a rider.

AIA Form A107 is commonly used
for construction projects that may
range up to several million dollars;
and it is AIA Form A107-2007 to which
the Owner’s Rider is intended to be
appended.

A101, 102, and 103 forms are
generally used for major projects,
although some contractors and archi-
tects use those forms for all projects.
A201 provides the so-called “General
Conditions” for those form agree-
ments. By contrast, AIA Form A107
is self-contained; that is, its General
Conditions are included in the form
itself.

3. Governing Statute

Article 35-E of the General
Business Law (the “Prompt Payment
Act”) (NY GBL §756 et seq.) applies to
construction contracts in which the ag-
gregate cost of the project (including
labor, services, materials and equip-
ment) equals or exceeds $150,000.
Exceptions include contracts for the al-
teration of a one-, two- or three-family
residential dwelling, for a residential
tract development of one hundred
or less one- or two-family dwellings,
any residential construction project
where the aggregate size of the project
is 4,500 sf or less, and certain low-in-
come residential projects. The Prompt
Payment Act provides, among other
things, that:

A. Notices under the Prompt
Payment Act must be given by
facsimile and reputable overnight
courier.
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B. If the contract does not specify a
billing cycle, payments are to be
made on a calendar month cycle.

C. Upon delivery of an invoice and
all contractually required docu-
mentation, the Owner is required
to approve or disapprove all or
a portion of the invoice within 12
business days. The Owner’s ap-
proval cannot be unreasonably
withheld. If the Owner refuses
to approve an invoice or any
part thereof, it must give the
Contractor a written statement
describing the items of the in-
voice that aren’t approved within
such 12 business day period. An
Owner may refuse to approve an
invoice for:

a. Unsatisfactory or disputed
work progress;

b. Defective construction work
or material not remedied;

c. Disputed work materials;

d. Failure to comply with other
material provisions of the
construction contract;

e. Failure of the Contractor to
make timely payments for
labor, including collectively
bargained fringe benefit
contributions, payroll taxes
and insurance, equipment
and materials; damage to the
Owner; or reasonable evi-
dence that the construction
contract cannot be completed
for the unpaid balance of the
contract sum;

f. Failure of the Architect to
certify payment for any of the
foregoing reasons (so long as
the reasons are specified).

D. The Contractors, in turn, are giv-
en 12 business days to approve
or disapprove invoices from the
Subcontractors.

E. The Owner must pay any interim
or final invoice within 30 days
after approval of the invoice.

The Prompt Payment Act, by
its specific terms, voids certain pro-

visions, including (a) a provision
subjecting a construction contract to
another state’s law, (b) a provision that
prohibits a party (e.g., the Contractor)
from suspending performance if the
other party fails to make prompt
payment, (c) a provision prohibiting
expedited arbitration where required
by 756(b), and (d) payment provi-
sions differing from those set out in
756(b). Other provisions of the Prompt
Payment Act should be subject to
modification (e.g., the circumstances
under which an Owner may withhold
payment).

The Owner’s Rider is just that—a
form. It should not be used unless re-
viewed by the Owner’s attorney and
modified as needed. The blanks in the
AIA form itself must also be properly
completed and refer to all of the plans,
specifications, drawings, proposals
and other instruments that completely
describe the construction project. The
provisions of the Owner’s Rider gen-
erally refer to the corresponding pro-
visions of AIA Form A107 that are in-
tended to be modified or supplement-
ed. Therefore, the provisions of the
Owner’s Rider are generally ordered
in the same sequence as the provisions
of AIA Form A107 that are intended to
be so modified or supplemented.

The Owner’s attorneys should
note that the Owner’s Rider does not
address in any way a most important
part of the contract—the description
of the work to be performed. If AIA
Form A107 does not refer to all of the
plans and specifications, or if those
plans and specifications do not ad-
equately describe the work to be per-
formed by the Contractor, there will
be a large gap in the contract that will
not be covered by the Owner’s Rider.

Additions to AIA Form A107

1. Add a reference to the Owner’s
Rider in Section 6.1.6 of AIA
Form A107.

2. Make sure AIA Form A107 is
properly filled out, including
by setting out the retainage in
Section 4.1.4 of AIA Form A107.
A 10% retainage is customary,

but a different percentage may
be appropriate in some cases. In
large projects and new building
construction, it is customary for
the Contractor to request that
the retainage be reduced after
Substantial Completion to an
amount equal to a percentage of
the estimated cost of perform-
ing the final punch list. If such

a request is made, the Owner
should consult with the Architect
as to the reasonableness of the
request (given the nature of the
project and the reputation of the
Contractor), but it is generally
recommended that the retainage
be reduced to no less than 150%
or 200% of the estimated cost of
performing the final punch list
work.

Commentary to Owner’s Rider

1. Inconsistencies. The contract,
as a whole, is comprised of
ATIA Form A107, the documents
listed in AIA Form A107 (project
manual, specifications, draw-
ings, etc.), and the Owner’s Rider.
Collectively, the agreements
are referred to variously as the
“Contract” or the “Agreement.”
Because the documents may
conflict with one another (for
example, the project manual may
contain insurance requirements
that differ from the requirements
set out in the Owner’s Rider),
to prevent later questions and
avoid ambiguity Owner’s Rider
Paragraph 1(a) provides that if
there is a conflict between the
documents, the higher standard
or the more restrictive require-
ment for the benefit of the Owner,
controls.

2. Construction Supervision and
Procedures. Paragraph 4 of the
Owner’s Rider deals with super-
visory and procedural aspects of
the construction project that have
occasionally proved troublesome
to building owners. First, own-
ers should be able to reach the
construction foreman at all times
and be able to communicate
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with the foreman. Accordingly,
the Owner’s Rider requires the
foreman to speak English and re-
quires the Contractor to provide
the Owner with the foreman’s
contact information. If the build-
ing in question is Spanish speak-
ing or dominated by another lan-
guage, the rider provision should
be appropriately revised.

In addition, there are several
reasons why the Owner should
be allowed some control over the
personnel that the Contractor
uses for the project. First, con-
struction projects are run by peo-
ple, not inanimate corporate be-
ings. For that reason, the Owner
has a vested interest in seeing
that the personnel assigned to

its project are up to the task and
also that they remain with the
project throughout its course, for
continuity’s sake. In addition,

if the Owner has dealt with a
particular person or group at the
construction company prior to
contract execution, it may want
to require that person or group to
supervise the project. Under such
circumstances, the desired per-
sonnel should be listed in Exhibit
1 to the Owner’s Rider. If not,
Paragraph 4 of the Owner’s Rider
should be modified to delete the
reference to Section 9.2.5.

It is not uncommon for the
Owner, the Architect or the
Contractor to call for a site meet-
ing to review progress of the
construction. Such meetings are
common and, in garden variety
construction projects, should
generally be conducted without
additional fee. Section 9.2.4, as set
out in Owner’s Rider Paragraph
4, states specifically that there
shall be no additional charge for
on-site meetings. The Owner’s
Rider provides for weekly meet-
ings and such additional meet-
ings as are reasonably requested
by the Owner or the Architect.

In some circumstances it may be
appropriate to specify a different
frequency or to set out a schedule

for meetings (e.g., 1 pm on each
Monday)—especially if there is
an urgent need for the construc-
tion to be completed quickly.

. Warranties. Section 9.4 of AIA

Form A107 includes a warranty
that the materials used in the
Work will be new and that the
Work will conform to Contract
requirements and be free of de-
fects. Paragraph 7 of the Owner’s
Rider slightly expands the pro-
vision to include an additional
warranty that the Work will be
free of materials prohibited by
law (building on the Contractor’s
agreement in AIA Form A107
Section 9.6.2 to correct work if the
Contractor performs work know-
ing it to be unlawful) and that the
Work will be performed in a good
and workmanlike manner (which
has been disfavored in recent
AIA Forms). Although AIA Form
A107 requires the Contractor to
perform the work in accordance
with Contract requirements

and to use its best skill and at-
tention in performing the work
(see Sections 9.2.1 and 9.4 of AIA
Form A107), the consensus of the
drafting committee was that the
“good and workmanlike man-
ner” standard was appropriate

to assure a reasonable quality of
performance.

Under Sections 15.4.3 and 18.2
of AIA Form A107, contract
warranties commence on the
date of Substantial Completion
(unless otherwise provided in
the Architect’s Certificate of
Substantial Completion); the
Contractor agrees to correct
work not in accordance with the
Contract Documents for a pe-
riod of one year after Substantial
Completion and to perform the
corrective work within a reason-
able period after notice; and,

if the Owner fails to give the
Contractor notice during the
one-year period and to give the
Contractor an opportunity to
correct the defects, the Owner
waives the right to require the

Contractor to correct and to
make a claim for breach of war-
ranty (Section 18.2). The war-
ranty limitation is not intended
to prevent the Owner from suing
for defects in the Work after the
expiration of the one-year period
(see Section 19.4 of AIA Form
A107); and the Owner’s Rider
makes that clear in Paragraph
7(c), which restates Section 18.5
of AIA Form A107. During the
warranty period, however, the
Contractor agrees to correct all
Work itself to the extent the Work
doesn’t comply with contract
requirements. Of course, if the
quality of the Contractor’s Work
has been generally unacceptable,
the Owner may not wish to have
the Contractor correct the Work.
For that reason, Owner’s Rider
Paragraph 7(b) gives the Owner
the right to perform the correc-
tive work if the Contractor’s
work has been unsatisfactory.
The Owner’s Rider also extends
the one-year warranty period

if corrective work is performed
after Substantial Completion, by
restarting the warranty period
after warranty work is performed
(Paragraph 7(c), restating Section
18.5 of AIA Form A107).

Note that AIA Form A107 is not
the only source of warranties.
The specifications for the project
may include other warranties;
and there may be manufacturer
warranties, which often cover
equipment for longer periods
than AIA Form A107 warranty,
but are usually limited to replace-
ment of parts, materials or equip-
ment exclusive of labor costs.

The Committee considered
modifying Section 9.4 of AIA
Form A107 to have the war-
ranty run from the date of

Final Completion rather than
Substantial Completion. The
thought was not incorporated in
the Owner’s Rider because the
work and installations are essen-
tially finished upon Substantial
Completion, except for minor
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punch list items, and the Owners
often occupy premises and/or
use equipment when construc-
tion reaches the Substantial
Completion stage. Accordingly,
Substantial Completion seems the
appropriate trigger for the war-
ranty period.

Indemnity (Owner’s Rider
Paragraph 10); Consequential
Damages. AIA Form A107
Section 9.15.1 includes an indem-
nity (including against attorneys’
fees) in favor of the Owner that
essentially covers insurable
claims (i.e., claims attributable to
bodily injury, sickness, disease,
death, and damage to tangible
property, other than the Work
itself) to the extent the claim
arises from the negligent acts

or omissions or the Contractor,
its Subcontractors or anyone for
whose acts they may be liable
(which presumably includes
employees), even if the indemni-
fied party caused part of the loss.
The Contractor’s liability is not
limited by any statutory limita-
tion of the Contractor’s liability
(see Section 9.15.2) under work-
ers compensation and similar
statutes. What the Section does
not cover is (a) losses incurred by
the Owner in connection with the
Contractor’s breach of contract,
which might include legal fees
and bonding costs incurred in
connection with unlawful me-
chanic’s liens and fines and pen-
alties for violations issued against
the Building, (b) misconduct by
the Contractor Parties, and (c)
claims by the Contractor’s em-
ployees against the Owner where
the Contractor was not negli-
gent, but neither was the Owner.
Owner’s Rider Paragraph 10
expands the indemnity to cover
such claims.

The Contractors engaged in ma-
jor construction may object to

an indemnification that extends
beyond the Contractor’s insur-
ance coverage. There are several
compromises, including (a) limit-

ing the indemnification to the
amount of the Contract Sum, and
(b) limiting the additional Rider
indemnification to specific areas
of concern (e.g., mechanic’s liens
and violations).

Note that the Owner and the
Contractor each waive claims for
consequential damages under
Section 21.8 of AIA Form A107.
The Owner’s Rider does not
modify that waiver. Accordingly,
if the Owner may incur specific
consequential damages by reason
of the Contractor’s default and
desires to make the Contractor li-
able, it should address that issue
directly in the Owner’s Rider.

Wrongful Filing of Mechanic’s
Liens (Owner’s Rider Paragraph
11). Section 9 of the New York
Lien Law permits a Contractor to
file a lien for the agreed amount
or value of labor performed and
materials installed or manufac-
tured. Section 39 of the Lien Law
provides that if the Court finds
that the lien amount has been
willfully exaggerated, the Court
shall declare the lien void and the
Contractor may not file another
lien covering the claim. Section
39-A further provides that if a
Court declares that a lien has
been willfully exaggerated, the
Owner shall be entitled to recover
its legal fees, bonding costs, and
an amount equal to the difference
between the claimed amount of
the lien and the amount permit-
ted by statute. Perhaps because
of the seriousness of the conse-
quences, courts are generally
reluctant to find that a Contractor
has willfully exaggerated the lien
amount, making Sections 39 and
39-A of limited utility.

Consequently, if a dispute de-
velops between an Owner and
Contractor, the reality is that
the Contractor often files a lien
even if it is not entitled to pay-
ment and, in addition, often
files a lien for an amount that
bears no relation to the amount

permitted under the Lien Law.
The Committee’s goal was to
find some way, within the limits
imposed by the New York Lien
Law, to compensate the Owners
for costs incurred when the
Contractors adopt a “kitchen
sink” approach. Accordingly, the
Rider:

a. Prohibits the Contractor from
filing a lien once (1) “Final
Payment” has been made,
or (2) the Contract has been
terminated early and all
amounts due from the Owner
have been paid;

b. Requires the Contractor to
amend an overstated lien to
the proper amount within 10
days after receipt of a request
from the Owner; and

c. Provides that a lien shall be
deemed willfully exaggerated
if the lien amount includes
“lost profits” or consequential
damages.

With respect to clauses a. and b., a
breach of those provisions (which
merely require the Contractor to
comply with law) would trigger
the general indemnity clause, al-
lowing the Owner to recover its
losses, including reasonable attor-
neys’ fees. Section c. is intended
to both remind the Contractor
that lost profits and consequential
damages may not be included in
the lien amount and to help the
courts make a determination of
willful exaggeration where the
Contractor includes such dam-
ages in the lien amount.

The Contractor’s Time to
Perform (Owner’s Rider
Paragraph 13). Owner’s Rider
Paragraph 13 modifies Article 2
of AIA Form A107, which sets out
the Contractor’s time to perform,
and Article 14 of AIA Form A107,
which makes time of the essence.
The Owner’s Rider forces the
Contractor to take action when
the Owner or the Architect finds
that the Contractor has fallen be-

NYSBA N.Y. Real Property Law Journal | Fall 2012 | Vol. 40 | No. 4

61



hind schedule, by requiring the
Contractor to take such action,
including working additional
shifts, as is required to complete
the Work on time. The Owner
may also consider negotiating

a per diem charge (so-called
“liquidated damages”) for late
performance or a bonus for early
completion; but the Contractor is
likely to resist imposition of any
liquidated damages charge un-
less the performance period is so
extended, or the liquidated dam-
ages charge is so low, as to make
the charge almost meaningless.
One of the reasons contractors
resist liquidated damage clauses
is that if the job takes longer
than anticipated, the Contractor
is already incurring losses from
having to staff the project for a
longer period than anticipated, so
paying liquidated damages may
be viewed as adding insult to
injury. Liquidated damages may,
however, be appropriate in spe-
cific situations, especially where
failure to make a particular dead-
line may cause hardship to the
Owner. Take note that the time
within which the Contractor is
required to complete the job may
be extended by Change Order
for force majeure, which may
provide the Contractor with a
defense to a liquidated damages
claim or a portion thereof.

payment schedule. If appropriate,
one thing for the Owner to con-
sider is incorporating a specific
payment schedule into Owner’s
Rider Paragraph 14(a)(ii).

Paragraph 14 of the Owner’s
Rider provides that any contract
deposit shall be applied against
the first payment(s) due un-

der the contract, which is what
the Owners typically require.
Conversely, the Contractors often
ask for the deposit to be applied
against their final requisitions for
payment, but such an arrange-
ment would, as a practical matter,
vitiate the utility of the retainage
requirement.

AIA Form A107 requires the
Contractor to submit applications
for payment to the Architect,
who determines whether or not
payment is due and is permitted
to withhold approval of the pay-
ment application under specified
conditions (e.g., defective work
not remedied). Accordingly, AIA
Form A107 effectively makes the
Architect the “arbiter” of whether
or not payment is due. Owner’s
Rider Paragraph 14 alters that
structure by giving the Owner
the right to refuse payment if the
Contractor has engaged in one of
the enumerated “bad acts” (e.g.,
defective work, liens filed against
building although payment has
been made, etc.) and expands the

Committee has posted on the
Committee web page (www.
nysba.org/construction) sug-
gested forms suitable for stipu-
lated sum and cost-plus con-
tracts. While the lien waivers

are the same for the Contractor
regardless of the pricing method,
the Subcontractor forms dif-

fer in that, on a stipulated sum
contract, only percentages of
completion are shown on the
Subcontractor waiver, whereas on
a cost-plus contract, the waiver
contains full disclosure of all
subcontract costs. All lien waiv-
ers are effective as of the pending
application for payment and are
conditioned upon the receipt of
payment and clearance of funds.
The Lien Law invalidates any un-
conditional lien waiver executed
prior to payment. See N.Y. LIEN
Law §34.

As noted above, the Prompt
Payment Act requires the Owner
to approve or disapprove a
Contractor’s invoice within

12 business days after receipt

of the invoice and all required
contract documentation. Any
disapproval must be accompa-
nied by an explanation. Payment
of an approved invoice must

be made within 30 days of ap-
proval. See N.Y. GEN. Bus. Law

§ 756-a (McKinney 2009). The
Owner’s Rider instead provides

7. Applications for Payment; . " Arns that payment of any approved
Releases of Lien (Owner’s list of lbagl :alcts (tod{nc%lude, for invoice will be made within 30
Rider Paragraph 14). Owner’s examhp e,’ ,all.ure ;{) dlsc. Erge a days of the Owner’s receipt of
Rider Paragraph 14 supplements mec ailfc S 1e}r11. Le wit re}slpect the Contractor’s Application
Articles 4 and 15 of AIA Form LO wor (;)r which payment has for Payment (for a small proj-
A107, which govern applications een made). ect, it may be appropriate for
for payment. For a very small job Applications for payment are the Contractor to be paid more
there may simply be one or two generally submitted on ATA Form quickly). If the Prompt Payment
payments. For most jobs, how- G702. Act applies, the Owner should
ever, payments are spread over o take care to provide a timely ex-
time. Under AIA Form A107, the Owner s Rider Paragraph 14 re- planation for any disapproved
Contractor proposes a Schedule quires the Contractor to submit invoice.
of Values, which allocates the with each application for pay- )

Contract Sum to various portions ment a lien waiver in the form With respect to payment for

of the Work. See AIA Form A107 included in Exhibit 2 to the Rider. materials, if the Owner does not

Section 15.1.1. When submit- It is intended that Exhibit 2 will wish the Contractor to store, or to

ted by the Contractor, and if the consist of progress and final lien pay the Contractor for, quantities

Architect does not object, the waivers for both the Contractor of me.1ter1als ar.1d equ}pment at

Schedule of Values establishes the and its Subcontractors. The the site (at which point payment
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is due for the materials under
AIA Form A107 Section 15.1.3),
the Owner should delete Section
15.1.3 and instead provide that
payment shall be made with re-
spect to materials only when such
materials have been actually used
in the Work and/or incorporated
in the Building.

. Final Payment. The Owner’s
Rider conditions Final Payment
on, among other things, delivery
of lien waivers and releases (in-
cluded in Exhibit 2) to the Owner
from each Subcontractor, supplier
and materialman, as well as the
Contractor.

. Waiver of Post-Completion
Claims by the Owner. The
Committee considered deleting
Section 15.5.3 of AIA Form A107,
which provides that upon mak-
ing final payment, the Owner
waives all claims against the
Contractor except for (a) claims
based on unsettled liens, claims,
security interests and encum-
brances (which should include
mechanic’s liens filed after final
payment), (b) failure of the Work
to comply with the requirements
of the Contract Documents, and
(c) terms of special warranties.
There is a reciprocal provision

in Section 15.5.4 protecting

the Owner from claims by the
Contractor made after acceptance
of final payment except for claims
previously made in writing and
unsettled.

However, there is a strong prefer-
ence in the construction industry
for closure upon final payment
(much as real estate attorneys
have a strong preference to have
the parties to a sale walk away
from a closing without surviv-
ing liabilities). Accordingly, the
Committee instead expanded the
Owner’s post-closing rights by
adding to the list of non-waived
items claims for personal injury,
death and property damage,
mechanic’s lien claims, and viola-
tions issued against the Building

10.

or the Owner (see Owner’s Rider
Paragraph 14(c)).

The Owner’s Direct Payment of
the Subcontractors. To protect
against the possibility that the
Contractor may become finan-
cially unstable or otherwise fail
to pay its Subcontractors, the
Owner may wish to consider
adding a provision to Owner’s
Rider Paragraph 14 allowing the
Owner, at its election, to issue
checks jointly to the Contractor
and its Subcontractors; and al-
lowing the Owner to include on
the check the endorsement set out
below. If included, the provision
should further provide that the
Contractor and the Subcontractor
are conclusively bound by such
endorsement if they submit the
check for payment.

Draft Provision.

The Owner may, in its sole
and absolute discretion, issue
checks payable to the joint
order of the Contractor and
any Subcontractor perform-
ing portions of the Work for
which an Application for
Payment is submitted by

the Contractor. In addition,
without limiting or waiving
any rights the Owner may
have at law, in equity and
hereunder, the Contractor and
all the Subcontractors shall
be conclusively bound by the
following endorsement which
may appear on the back of
any check or instrument to be
issued by or on behalf of the
Owner:

“EACH ENDORSER
HEREBY RELEASES ALL
CONSTRUCTION LIENS,
STOP NOTICES, AND
CLAIMS WITH RESPECT
TO 'S
PREMISES LOCATED AT
, NEW
YORK, NEW YORK
TO THE EXTENT OF
THE FACE AMOUNT
OF THIS CHECK.

11.

EACH ENDORSER
ACKNOWLEDGES
PAYMENT OF THE

FACE AMOUNT OF

THIS CHECK FOR
LABOR PERFORMED OR
MATERIALS FURNISHED
FOR SUCH JOB.”

Failure of such endorsement to
so appear on any check or other
instrument shall not constitute

a limitation of or waiver of the
Owner’s rights and/or remedies
hereunder, nor in any way limit
or modify the Contractor’s liabil-
ities and obligations hereunder.

The provision and endorse-
ment were not included in the
Owner’s Rider because it was
felt to be unduly cumbersome
and likely to be ignored by both
parties.

Termination for Convenience
(Owner’s Rider Paragraph 20).
The Owner’s Rider Paragraph 20
amends AIA Form 107 Section
20.3, which gives the Owner the
right to terminate the construc-
tion contract for “convenience,”
to set out more specifically the
payment due if the Owner ter-
minates for convenience, by
eliminating the reference to
profit and instead allowing the
Contractor to recover for the
Work performed, the retainage
allocable to that Work, and the
Contractor’s demobilization
costs. Owners should understand
that if a construction contract

is terminated for convenience,
the Owner essentially waives
the right to sue the Contractor
for damages it might incur if it
has to pay more money to hire
another Contractor to finish the
project. Owners typically require
this provision in case they lose
their financing for the project or
their applied-for zoning does
not materialize. There is an ad-
ditional, practical reason for hav-
ing this provision—a Contractor
may not be performing up to the
Owner’s expectations but the
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12.

Owner may not want to risk liti-
gating a “for cause” termination.
Instead, the Owner can simply
terminate for “convenience,”

pay the Contractor the amounts
called for and thereby minimize
further proceedings and litigation
exposure.

Insurance; Builder’s Risk
Coverage.

(a) Owner’s Rider Paragraph

19 refers the parties to Exhibit

3 for a description of the insur-
ance required to be carried by the
Contractor. The Owner should
consult with its insurance agent
as to the required insurance,
which may vary depending on
the nature of the job. The attorney
should endeavor to ensure that
any insurance requirements set
out in the Project Manual (pre-
pared by the Architect) conform
to the insurance requirements

of the Rider (or vice versa), al-
though Exhibit 3 provides a fail-
safe in that it provides that the
broader requirement controls.

(b) Section 17.3.1 of AIA Form
A107 requires the Owner to

carry builder’s risk insurance.
That requirement is an attempt

to simplify risk of loss issues by
making the Owner responsible
for carrying builder’s risk insur-
ance, which covers loss that oc-
curs to the construction project
during the course of the project.
However, builder’s risk insurance
is expensive and may or may not
be appropriate for a particular
construction job. Generally, it is
appropriate where a new build-
ing is under construction, a build-
ing addition is being constructed,
and/or a “gut” renovation is
planned. For ordinary alterations,
the Owner’s existing property
insurance is likely to cover dam-
age to newly installed alterations,
although certain kinds of damage
(e.g., water damage) may not be
covered. Accordingly, Section
17.3.1 is amended and restated,

and Sections 17.3.2 and 17.3.4,
are deleted; thereby eliminating
the requirement that the Owner
carry builder’s risk insurance.
However, the Owner always
should discuss with its insurance
consultant the adequacy of the
building’s existing insurance with
respect to the proposed construc-
tion project, including whether
or not builder’s risk insurance is
appropriate. If builder’s risk is
appropriate, the Owner needs to
determine whether the Owner

or the Contractor should ob-

tain the coverage. If the former,
the Owner will pay directly for
the coverage; if the latter, the
Contract Sum is likely to be ad-
justed to reflect the additional
cost to the Contractor to obtain
such insurance.

(c) When a casualty destroys
materials that are in transit or
that have been stored at (but not
incorporated in) the Building,
multiple issues arise, including
the following:

i. The Owner’s insurance may
(or may not) cover loss of
materials in transit or stored at
the Building, but such insur-
ance will definitely not cover
loss to the materials before they
become the Owner’s property.

ii. Under the common law, risk
of loss passes from the Con-
tractor to the Owner once title
passes to the Owner. In this re-
gard, Section 15.1.3 of AIA Form
A107 requires the Owner to pay
for materials delivered to and
suitably stored at the site for
subsequent incorporation; and
Section 15.1.4 provides that the
Contractor warrants that title to
materials will pass to the Owner
no later than the date of pay-
ment. Such provisions do not
entirely clarify when title and
risk of loss passes, although it
seems clear that title and risk of
loss pass no later than the date
of payment.

13.

iii. The Owner’s casualty insur-
ance may not cover certain cat-
egories of risk, including some

kinds of water damage.

Bearing in mind all of the above,
the Owner should consult with
its insurance agent as to what in-
surance should be carried by the
Owner and by the Contractor and
at what point the Owner’s policy
kicks in to cover loss.

Indemnification against
Hazardous Substances. The
Committee elected to delete
Section 16.2.2, which requires
the Owner to indemnify the
Contractor, the Architect and
their employees against claims
arising out of performance of
the Work in areas in which there
are hazardous substances that
haven’t been rendered harm-
less. Since construction sites are
normally investigated for the
presence of known hazardous
substances (and, indeed, the
Contractor is required to report
the presence of any hazardous
substances it encounters to the
Owner), the Committee was
concerned that the Section could
be construed to make the Owner
liable for (a) claims based on ex-
posure to hazardous substances
that were not known to be haz-
ardous at the time the Work was
performed or (b) damage arising
from Work that causes the release
of hazardous substances into

the environment (for example,
the Contractor breaches a fuel
line). The Committee felt that
the Owner, which is often the
party least likely to have actual
knowledge of the environmental
risks, should not be required to
indemnify. This may be a serious
issue for some contractors if their
insurance does not cover loss or
liability arising from hazardous
substances, which is frequently
the case. However, the Owner’s
insurance is also likely to exclude
such loss and liability. A pos-
sible compromise is to modify
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14.

15.

the clause to limit the Owner’s
liability to damages arising from
the presence of hazardous sub-
stances of which the Owner has
knowledge where the Contractor
has complied with its obligations
under Section 16.2.

Exculpation. To eliminate any
ambiguity, Owner’s Rider
Paragraph 23 makes it clear that
if work is being performed for a
condominium, the unit owners
and the members of the board of
managers are not personally lia-
ble. A similar provision was add-
ed confirming that, with respect
to cooperatives, board members
and shareholders also are not
personally liable, although, as

to cooperatives, such a provi-
sion is not needed because of the
Owner’s corporate structure.

Miscellaneous Provisions
Omitted. The Owner’s Rider
does not contain the provisions
set out below, although they are
normally included in long term
agreements (such as leases) and
contracts of sale. Such provi-
sions are sometimes included in
contracts for the construction of
anew building or similar sig-
nificant construction contracts
(for which AIA Form 101 is more
likely to be used), but are usu-
ally not added to AIA Form A107
contracts.

(a) Any notice provided for

in this Agreement, other than
billing, shall be in writing and
sent by (i) registered or certified
mail, return receipt requested,
or (ii) by personal delivery, or
(iii) by recognized overnight
courier for next business day
delivery, and shall be addressed
to the Contractor or the Owner
at the address indicated at the
beginning of this Agreement,
and if to the Owner, with an ad-
ditional copy to
Esq.,

New York . Except

as expressly otherwise noted

in this Agreement, each such
notice shall be deemed to have
been given (i) if notice is sent
by registered or certified mail, 5
business days after notice is sent,
(ii) if notice is given by personal
delivery, on the date such notice
is delivered, provided delivery
is between 9 am and 5 pm on a
weekday that is not a federal,
state or banking holiday, and
(iii) if notice is given by over-
night courier service, on the date
delivery is made or attempted
to be made. Any notices may

be given by a party’s attorneys.
Either party may change its ad-
dress for notices by notice given
to the other party in accordance
with the provisions of this
subparagraph.

(b) No waiver of any provision
of the Contract Documents shall
be deemed to be a continuing
waiver thereof or a waiver of
another provision of any of the
Contract Documents. The failure
of either party at any time to re-
quire performance by the other
party of a provision hereunder
shall in no way affect the right of
that party thereafter to enforce
the same in the future or to en-
force any of the other provisions
in this Agreement; nor shall the
waiver by either party of the
breach of any provision hereof
be taken or held to be a waiver
of the provision itself.

(c) Except as may be otherwise
specifically provided in this
Agreement, this Agreement may
not be orally cancelled, changed,
modified or amended, and no
cancellation, change, modifica-
tion or amendment shall be ef-
fective or binding, unless in writ-
ing and signed by the party(ies)
affected thereby.

(d) Each party hereto shall coop-
erate and shall take such further

actions and shall execute and de-
liver such further documents as
may be reasonably requested by
any other party in order to carry
out the provisions and purposes
of this Agreement.

(e) This Agreement and the
Contract Documents represent
the entire agreement between
the parties with respect to the
subject matter hereof, and all
prior agreements relating to the
subject matter hereof, written
or oral, are nullified and super-
seded hereby.

The Owner’s counsel can decide
whether or not to include such
provisions, which are likely to be
non-controversial, but which are
not typically used in contracts for
small projects.

Conclusion

The Owner’s Rider is intended
to provide a more uniform approach
to the review and negotiation of AIA
Form A107 construction contracts, and
it is the Committee’s hope that the
Owner’s Rider will serve that func-
tion, making construction contracts
easier and more efficient to negotiate.
Naturally, each attorney using the
form must review the Owner’s Rider,
determine if its provisions are appro-
priate for the project, and make appro-
priate modifications.

April 2012
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Brian G. Lustbader
David Pieterse
Co-Chairs

Nancy A. Connery
Chair,
Contracts Subcommittee

NYSBA N.Y. Real Property Law Journal | Fall 2012 | Vol. 40 | No. 4

65



Prepared by the Real Estate Construction Law Committee
of the Real Property Law Section
of the New York State Bar Association

ANY CHANGES TO THE ORIGINAL TEXT OF THIS DOCUMENT
MUST BE INDICATED BY UNDERLINES OR STRIKETHROUGHS

DRAFT 10-1-1
INSTRUCTION: Add a reference to this Rider in Section 6.1.6 of the AIA form.
Instruction: Add a reference to this Owner’s Rider in Section 6.1.6 of the AIA Form A107.

OWNER'’S RIDER TO STANDARD FORM OF AGREEMENT
BETWEEN OWNER AND CONTRACTOR (AIA DOCUMENT A107-2007)

DATE:

OWNER:

CONTRACTOR:

BUILDING:

INDEMNIFIED PARTIES:
[Identify Owner, Architect, Managing Agent, Mortgagee, etc.] their officers, directors, and em-
ployees, and, if the Building is a condominium, the members of the Board of Managers
and the persons and entities who own condominium units in the Building

ADDITIONAL INSUREDS:
[Identify Owner, Architect, Managing Agent, etc.] their officers, directors, and employees,
and, if the Building is a condominium, the members of the Board of Managers and the
persons and entities who own condominium units in the Building

AMOUNT OF

CONTRACT DEPOSIT:

CHANGE ORDER

PROFIT MARKUP: % of the Actual Cost to Contractor

CHANGE ORDER

OVERHEAD MARKUP: % of the Actual Cost to Contractor
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1. General.

(a) If any of the provisions of this
Rider conflict or are otherwise
inconsistent with the AIA Stan-
dard Form of Agreement between
Owner and Contractor (the “AIA
Form”) to which this Rider is at-
tached, the Specifications or other
Contract Documents, the more
restrictive requirement and the
higher standard, for the benefit

of Owner, as the case may be,
shall prevail and be binding upon
Contractor.

(b) Any capitalized term in this
Rider that is not otherwise defined
in this Rider shall have the mean-
ing ascribed to it in the AIA Form.
The AIA Form and this Rider are
hereinafter collectively referred

to as this “Agreement.” “Includ-
ing” means “including but not
limited to.” “Managing Agent”
means the then managing agent
of the Building. References in this
Agreement to defects in the Work
shall include defects in materials
and equipment incorporated in or
installed as part of the Work.

. The Work. Supplementing
Section 7.3: The Work includes

not only the Work specified in

the Agreement, but also all work
reasonably inferable from the
Plans and Specifications and all
related work reasonably necessary
to complete the Project and ascer-
tainable from a visual inspection
of the Project site.

. Representation by Contractor
as to Contract Sum; Changes in
Contract Sum; Change Orders;
Establishing Pricing on Change
Orders.

(a) Supplementing Section 9.1.1:
Execution of this Agreement by
Contractor is a representation that
the Work can be completed for the
Contract Sum. No additional pay-
ment shall be due for materials,
tools or equipment needed for the
proper performance of the Work.
Accordingly, the Contract Sum

may be increased only by Change
Order effected in accordance
with the provisions of this Agree-
ment, and no claim may be made
by Contractor for compensation
in addition to the Contract Sum
other than by a Change Order
signed in advance by Owner and
Contractor setting out the ad-
ditional cost of a change in the
Work or a method for determining
such cost. No change in the Work
shall be performed by Contrac-
tor or binding on Owner unless
effected pursuant to a Change
Order signed by Owner. If Con-
tractor performs any changes in
the Work without prior written
authorization from Owner, Con-
tractor shall not be entitled to any
change in the Contract Sum or
Contract Time and shall not make
any claim for unjust enrichment
or quantum meruit based on a
change in Work that has not been
authorized in writing by Owner;
notwithstanding any course of
dealing between the parties or any
implied acceptance of any change
by Owner.

(b) The final price of each change
order effected pursuant to Article
13 of the AIA Form, shall be the
sum of (i) the actual, out-of-pocket
cost thereof (the “Actual Cost”),
without profit, administrative
expense or other “extra,” plus

(ii) the Change Order Overhead
Markup, plus (iii) the Change
Order Profit Markup. Contractor
agrees that it shall provide Owner
with accurate and complete infor-
mation on all of its actual costs for
the change in question.

Supervision and Construction
Procedures: Site Meetings.
Section 9.2 is modified to add the
following sections:

9.2.3. Contractor shall provide a
full-time English speaking fore-
man or superintendent who shall
be on site at all times during the
performance of the Work, and

shall provide Owner and Architect
with the cell phone number of
such foreman or superintendent.
Contractor shall furnish to Owner
upon request the names of all its
employees working at the Project.

9.2.4. Contractor shall make itself
available to meet Owner and/or
Architect at least once per week
at the Project site and such ad-
ditional times as may be reason-
ably requested by Owner, upon
Owner and/or Architect’s request,
in order to review the progress
and status of the Work. The cost
of attendance at such meetings

is included in the Contract Price.
Accordingly, there shall be no ad-
ditional charge for attendance at
such meetings.

9.2.5. Strike if inapplicable:
Contractor agrees that the persons
listed on Exhibit 1 shall serve in
the positions listed thereon for
the duration of the Work and

that he/she/they shall not be
removed from the Project, unless
such person becomes unable to
perform his or her assigned du-
ties or ceases to be in the employ
of Contractor. In the event of such
removal, Contractor shall im-
mediately propose by notice to
Architect and Owner a candidate
to serve in the place of such per-
son, who shall have similar train-
ing and experience and who shall
first be interviewed by and be rea-
sonably acceptable to Owner and
Architect.

9.2.6. Contractor shall not permit
its employees or those of any
Subcontractor or sub-subcontrac-
tor (or any tier) or those of mate-
rial suppliers to enter upon or
remain in any part of the Building
except where their presence is
immediately required to perform
the Work. Such employees shall
not utilize the plumbing systems
of the Building except as may be
explicitly designated for the use of
the construction forces.
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5. Substitutions. Supplementing

Section 9.3.3. Contractor shall
personally investigate each pro-
posed substitute material or prod-
uct and advise Owner if it is not
equal to or superior in all respects
to the material or product(s)
originally specified. Contractor’s
warranty(ies) under the Contract
Documents shall not be impaired
or limited by reason of any such
substitution.

Labor Harmony. Section 9.3 is
modified to add the following
section:

9.3.4. Contractor shall maintain
labor harmony at the Project,
and shall be responsible for any
delay to the Project resulting
from any strike, lockout, picket-
ing, labor disturbance, or other
labor dispute. In this connection,
Contractor agrees to furnish such
security services as are necessary
to prevent any delay or damage
to the Project. The Contract Sum
includes the cost of such security
services.

Warranties; Correction of Work.
Modifying Section 9.4 and Article
18:

(a) Section 9.4 is amended to add
the following sections:

9.4.1. Contractor also warrants
that (i) all goods, products, mate-
rial and equipment to be supplied
by Contractor shall be free of
substances prohibited by law for
use in the Project; (ii) its perfor-
mance of the Work pursuant to
this Agreement shall be accom-
plished in a good and workman-
like manner and in accordance
with all applicable manufacturers’
guidelines and instructions (un-
less otherwise expressly stated in
the Specifications), all applicable
laws, rules and regulations and
applicable industry standards (un-
less otherwise expressly stated in
the Specifications). Any ambiguity
in the Contract Documents and
any inconsistency between the

Contract Documents or between
the Contract Documents and such
guidelines, instructions, laws,
rules, regulations and industry
standards, known by or made
known to Contractor shall be
promptly reported by Contractor
to Architect and Owner.

9.4.2. Contractor acknowledges
that the specification of a particu-
lar product or use of a particular
method or means of construction
in the Contract Documents, in-
cluding through an order issued
by Architect pursuant to Section
13.3, shall not relieve Contractor
of its warranty obligations under
this Agreement.

(b) Supplementing Sections 18.1
and 18.2: Contractor shall perform
its obligations under Sections 18.1
and 18.2 and repair all damage
arising therefrom, to the reason-
able satisfaction of Owner, no
later than thirty (30) days (or, in
an emergency, immediately) after
notice is given by Owner or Archi-
tect to Contractor of the defective
Work; subject to reasonable exten-
sion of such time if such correc-
tive work cannot, with reasonable
diligence, be performed within
such 30-day period provided that
Contractor promptly commences
and diligently pursues such cor-
rective work. If Contractor fails to
timely effect such repair, replace-
ment and remedy or if Contrac-
tor’s performance of the Work is
unsatisfactory to Owner, Owner
may repair, remedy or replace
such defective Work, materials,
and equipment; and Contractor
shall reimburse Owner for all
costs incurred by Owner in con-
nection therewith upon demand.

(c) Section 18.5 is amended and
restated in its entirety to read as
follows:

18.5. If Contractor performs any
corrective work pursuant to
Section 18.2, the one-year period
for correction of Work shall be

extended, as to the portion of

the Work so corrected, for a pe-
riod of one year after Substantial
Completion of such corrective
work. The one-year limitation set
out in Section 18.2 does not affect
or limit the time within which
Owner may initiate proceedings
with respect to Contractor’s fail-
ure to comply with its obligations
under this Agreement, including
any action for breach of contract
or negligence.

Tax Benefits. Section 9.5 (Taxes)
is modified to add the following
sections:

9.5.1. If Owner determines that
the Work qualifies for any tax ex-
emption or abatement, Contractor
shall cooperate with Owner’s
efforts to obtain any such tax
exemption or abatement, which
obligation shall survive Final
Completion.

9.5.2. If Owner determines that
the Work qualifies as a Major
Capital Improvement (“MCI”),
Owner shall deliver to Contractor
a fully executed MCI certificate
and Contractor shall credit Owner
for any sales tax savings recog-
nized by Contractor based upon
Owner’s MCI certificate.

Violations. Section 9.6 is modified
to add the following section:

9.6.3. If any notice or note of viola-
tion is issued against the Building,
Contractor or Owner by any pub-
lic or governmental authority as

a result of or in connection with
the Work, Contractor shall cause
such violation to be cured and dis-
charged of record at Contractor’s
sole cost and expense within
thirty (30) days after Contractor

is given or receives notice of

such violation (or immediately

in an emergency). If Contractor
fails to timely cause such viola-
tion and notice to be cured and
dismissed of record, Owner may
effect such cure and dismissal; in
which event (a) Contractor shall
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10.

promptly reimburse Owner for
all costs incurred by Owner in
connection therewith, including
reasonable attorneys’ fees, and (b)
without limiting Owner’s other
remedies, Owner may offset such
costs against any payments due
Contractor under this Agreement.
Payment in an amount sufficient,
as determined by Architect, to
correct and dismiss of record any
such violation, shall be withheld
from the payment of the Contract
Sum until all such violations are
dismissed of record.

Indemnity. Section 9.15.1 is
amended and restated in its en-
tirety to read as follows:

9.15.1. To the fullest extent per-
mitted by law, Contractor shall
defend, indemnify and hold
harmless the Indemnified Parties
from and against all losses, dam-
ages, liabilities, actions, causes

of action, claims, demands, fines,
penalties, judgments, costs and
expenses (including, without limi-
tation, reasonable attorneys’ fees,
court costs and disbursements)
(collectively, the “Damages”) aris-
ing out of (a) the breach of any

of the terms, covenants or condi-
tions on Contractor’s part to be
performed or observed under

this Agreement or the Contract
Documents; (b) any negligent
acts, omissions or misconduct of
Contractor, its Subcontractors,
suppliers, materialmen and/or
any of their employees, agents,
servants, or invitees (collectively,
the “Contractor Parties”), and (c)
all injuries to, sickness and death
of, any of the Contractor Parties
except to the extent such Damages
arise out of the negligence,
misconduct or breach of this
Agreement by Owner. In addition,
if Contractor fails to promptly
comply with its obligations under
this Section with respect to any
Indemnified Party, Contractor
shall reimburse each Indemnified
Party, within twenty (20) days

11.

after Contractor is billed therefor,
for all reasonable attorneys’ fees,
costs and disbursements incurred
by such Indemnified Party in
connection with the enforcement
of Contractor’s obligations un-
der this Section. This indemnity
shall not be construed to negate,
abridge or reduce other rights or
obligations of indemnity which
would otherwise exist; and shall
(along with Contractor’s obliga-
tions) survive Final Completion
and final payment.

Wrongful Filing of Lien. Article
9 is modified to add the following
Section:

9.16. Contractor shall not file

any lien against the Building

if Contractor has been paid in

full all amounts due under this
Agreement nor shall Contractor
file any lien against the Building
that overstates the amount for
which Contractor may file a lien
pursuant to Section 9 of the New
York Lien Law. Contractor shall,
within ten (10) days of receipt of
request or demand of Owner, cor-
rect any lien filing that overstates
the amount of Contractor’s lien.
Without limiting the foregoing,
Contractor shall be deemed to
have willfully exaggerated the
lien amount if Contractor includes
in its computation of the lien
amount lost profits or consequen-
tial damages. If Contractor will-
fully exaggerates the lien amount,
Contractor shall reimburse Owner
for its reasonable attorneys’ fees
incurred to discharge or modify
such lien and all costs incurred by
Owner to bond such lien (includ-
ing reasonable attorneys’ fees) as
set forth in the Lien Law. Nothing
contained in this Section (or else-
where in this Agreement) shall
limit Owner’s rights and remedies
under this Agreement, at law or
in equity, by reason of any such
overstatement or wrongful filing
of a lien.

12. Subcontractors. Article 11 is

modified to add the following
Sections:

11.4. Before commencing the
Work, Contractor shall deliver to
Owner a list of all Subcontractors
engaged to perform the Work
and of those suppliers and ma-
terialmen engaged to provide
materials for the principal por-
tions of the Work, which list shall
include their names, phone and
cell numbers, addresses, and e-
mail addresses. Contractor also
shall deliver to Owner, prior to
commencing the Work, an indem-
nification agreement from each
Subcontractor (and signed by
each Subcontractor) in form rea-
sonably acceptable to Owner. All
Subcontractors and laborers en-
gaged by Contractor who are re-
quired by law to be licensed shall
be duly licensed by all applicable
governmental agencies having or
asserting jurisdiction.

11.5. Contractor shall obtain from
each Subcontractor, supplier

and materialman, prior to the
time it makes a payment to such
Subcontractor, supplier or materi-
alman, a waiver of lien and release
in the form included in Exhibit

2 (whether or not requested by
Owner). Nothing contained in any
such waiver of lien and release
shall limit any defenses Owner
may have to any open claims
listed in such waiver of lien and
release.

11.6. If any Subcontractor files a
lien against the Building or makes
a claim against Owner, Contractor
shall, within five (5) days af-

ter Owner’s request, deliver to
Owner a copy of Contractor’s
contract with Subcontractor.

If one or more liens is filed by

any Subcontractor(s), supplier

or materialman with respect to
Work as to which Owner has
made a payment to Contractor,
Contractor at its own cost and
expense shall cause such lien or
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liens to be discharged of record,
by bonding or otherwise, within
thirty (30) days after Owner gives
Contractor notice thereof (as of
which date TIME SHALL BE OF
THE ESSENCE). If Contractor
fails to timely discharge such
lien(s), Owner may, at its option,
discharge such lien(s) by payment
(without regard to any defenses
Contractor may have or claim),
settlement, bonding, or otherwise;
and Contractor shall reimburse
Owner for all costs incurred by
Owner in connection therewith,
including any payment(s) made
by Owner to discharge or settle
such lien(s) and Owner’s reason-
able attorneys’ fees, court costs
and disbursements. Owner shall
also have the right to set off
Contractor’s liability to Owner
pursuant to this Section against
amounts owed by Owner to
Contractor, but Owner’s rights
against Contractor under this
Section shall not be limited in any
way by any such set-off right.

11.7. Owner may communicate
directly with Subcontractors, sup-
pliers, and materialmen for the
purpose of verifying amounts due
and payable, or paid, for work
performed and/or materials sup-
plied by such Subcontractors,
suppliers and materialmen.
Within five (5) days after Owner’s
request, Contractor shall provide
Owner with evidence of payments
made to Subcontractors, suppliers,
and materialmen.

11.8. Promptly upon Owner’s re-
quest, Contractor shall assign to
Owner all of Contractor’s right,
title and interest in and to the
contracts between Contractor and
its Subcontractors, which assign-
ment agreement shall be in a form
reasonably satisfactory to Owner,
shall adequately identify each
such contract, and shall provide
that Owner shall not exercise its
rights as assignee unless and until
this Agreement has been termi-

13.

nated by reason of Contractor’s
default.

Untimely Performance;
Contractor’s Sole Remedy for
Delay. Article 14 is modified to
add the following Sections:

14.6. If the Work is not progress-
ing in a timely manner because

of delays caused by Contractor

or any Subcontractor or mate-

rial supplier, Contractor shall,

at its own cost and expense,

take such action as is required

to Substantially Complete the
Work within the agreed time
period, including by working
additional shifts, causing its
Subcontractors to work additional
shifts, and taking other measures
to Substantially Complete within
the agreed time period. Nothing
contained in this Section (or else-
where in this Agreement) shall
limit Owner’s rights and remedies
under this Agreement, at law or in
equity by reason of Contractor’s
delay.

14.7. Contractor shall give Owner
prompt written notice of (a) any
delay in the commencement, per-
formance or completion of the
Work caused by Owner that might
give rise to a claim by Contractor
against Owner and (b) any events
that Contractor claims will justify
an extension of the Contract Time
pursuant to Section 14.5, setting
forth in reasonable detail the rea-
sons for and the estimated length
of such delay. Contractor shall im-
mediately take all measures that
may be required to minimize the
extent of any delay. Contractor’s
sole remedy for any claim based
on any delay in the commence-
ment, performance or completion
of the Work caused by Owner,
hindrance in the performance of
the Work caused by Owner, loss
of productivity caused by Owner,
or other similar claim (collectively
referred to as “Delay Claim”),
whether or not foreseeable, shall

14.

be (i) an extension of the time in
which to complete the Work and
(ii) payment to Contractor of a
reasonable sum to compensate

it for increased Project expenses
actually incurred and directly at-
tributable to the Delay, but not
for any consequential damages,
extended general conditions, lost
opportunity costs, impact dam-
ages, or similar damages.

Contract Deposit; Applications
for Payment; Payments to
Subcontractors and Suppliers;
Limitation on Actions.
Supplementing Articles 15 and 4:

(a) (i) If this Rider provides for
payment of a Contract Deposit,
the Contract Deposit shall be ap-
plied against Contractor’s first
Application(s) for Payment until
fully applied.

(ii) [If appropriate, include a
specific payment schedule.
Otherwise, Section 15.1.1 will gov-
ern the schedule of payments.]

(b) Supplementing Section 15.1
(Applications for Payment):

i. Each Application for Payment
submitted by Contractor shall
include a properly completed,
executed and acknowledged
waiver of lien and release in

the form included in Exhibit

2 from Contractor and each
Subcontractor that is uncondi-
tional with respect to all prior
work and services for which
Contractor previously applied for
and received payment and con-
ditional as to the work for which
the Application for Payment is
submitted.

ii. Within thirty (30) days of
Owner’s receipt of Contractor’s
Application for Payment and
Architect’s Certificate for
Payment, Owner shall pay the
amount certified by Architect as
due (less any Retainage provided
in Section 4.1.4). Notwithstanding
the foregoing, Owner may with-
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hold payment (1) for any of the
reasons specified in Section 15.2.3,
clauses .1-.7 inclusive, or (2) if
any mechanic’s or other lien or
liens has(have) been filed in con-
nection with the Work and not
discharged by bonding or other-
wise (unless such lien arises be-
cause of Owner'’s failure to make
a required payment); or (3) for
failure of Contractor to comply
with material provisions of this
Agreement, including by misrep-
resenting the percentage of the
Work completed or by billing for
materials, supplies and/or equip-
ment that has not been installed or
incorporated in the Project, stored
at the Project site, or stored at an
off-Project site storage location(s)
approved in writing by Owner; or
(4) to the extent required to recoup
all or any part of a prior payment
made pursuant to a Certificate for
Payment that has been nullified
by Architect.

iii. Section 4.1.3 is deleted.

(c) Section 15.5.3 is modified to
add the following sub-clauses at
the end thereof:

4 claims by third parties
against Owner, including
claims by employees of the
parties, for bodily injury,
death or injury to property.

.5 mechanic’s liens.
5 h ‘s 1

.6 any notice of violation
issued against the Building
or Owner, by any public or
governmental authority as
a result of or in connection
with the Work.

(d) No action or proceeding shall
be commenced or maintained
against Owner with respect to
any claim not waived pursuant

to Section 15.5.4, unless such ac-
tion or proceeding is commenced
against Owner within one (1) year
of the date of Final Payment (or, if
earlier, the date this Agreement is
terminated).

15. Substantial Completion;

Retainage; Punch List. Modifying
Section 15.4:

(a) Supplementing Section 15.4.1:
“Substantial Completion” of the
Work shall occur only when all of
the following conditions, in ad-
dition to the condition set forth

in Section 15.4.1, have been met:
(i) all of the Work has been fully
and properly performed in strict
accordance with the Contract
Documents, with the exception

of minor “punch list” items (as
determined by Architect), (ii) all
required inspections have been
either waived or performed and
all required sign offs (including
but not limited to electrical and
plumbing sign-offs) have been
obtained and submitted to the
New York City Department of
Buildings and/or other govern-
mental agency or department hav-
ing jurisdiction, (iii) if a certificate
of occupancy is being amended or
a certificate of occupancy or letter
of completion is being issued in
connection with the Work, all in-
spections required to obtain same
have been satisfactorily completed
(with no objections made or viola-
tions issued) and evidence of sat-
isfactory inspection delivered to
Owner and all items of the Work
required to obtain same have been
satisfactorily performed, as deter-
mined by Architect.

(b) The Retainage withheld by
Owner shall, upon Substantial
Completion pursuant to Section
15.4.4, be released except for an
amount equal to 200% of the esti-
mated cost (as reasonably deter-
mined by Architect and subject to
approval by Owner) to complete
those items (the punch list items)
to be performed by Contractor
(which determination shall take
into account reasonably estimated
additional costs incurred to en-
gage a new contractor to perform
such work if Contractor fails to
perform its obligations, and cost
of labor, services and materials).

16.

(c) The following Section 15.4.5 is
added to Section 15.4:

15.4.5. Contractor shall per-
form all items on the punch
list within thirty (30) days
after Contractor’s receipt of
such list, unless Architect has
provided for a different time
period pursuant to Section
15.4.3; provided, however,
that if any item is incapable
of completion within the
aforesaid thirty (30) day
period due to no fault of
Contractor, Contractor shall
notify Architect thereof

and use all diligent efforts

to complete work on such
items as soon as possible but
in no event later than sixty
(60) days after the punch list
is received by Contractor.
Failure to include an item on
the punch list shall not alter
Contractor’s responsibility
to complete all Work in ac-
cordance with the Contract
Documents, Contractor’s
responsibility for defective
Work, or Contractor’s war-
ranty obligations.

Final Completion and Final
Payment. Supplementing Section
15.5:

Final Payment shall not be due
until all of the following condi-
tions have been met, in addition
to those conditions and require-
ments set out in Sections 15.5.1
and 15.5.2: (i) Contractor has pro-
vided (or assigned) to Owner fully
executed and valid warranties and
guaranties, in form and content
satisfactory to Architect, for all
products and materials supplied
by Contractor, (ii) Contractor has
delivered to Owner all operating
and service manuals and instruc-
tions for the equipment, fixtures,
and materials installed as part of
the Work, (iii) Contractor has de-
livered to Owner a final lien waiv-
er and release, in form annexed
hereto as Exhibit 2(b) for itself and
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17.

18.

from each Subcontractor, supplier,
and materialman, and (iv) all liens
filed against the Building by rea-
son of Contractor’s wrongful fil-
ing of a lien and/or Contractor’s
failure to pay Subcontractors,
suppliers, and materialmen have
been discharged by bonding or
otherwise, and (v) Contractor has
delivered to Owner three (3) com-
plete sets of “as built” plans.

Site Safety; Hazardous Materials.

(a) Section 16.1 is amended to add
the following clauses .4-.6:

4 Subcontractors” employ-
ees, agents, servants, and
invitees;

.5 the Building and the
property of the occupants
of the Building;

.6 the Building’s occupants
and their guests; and

the Building’s workers,
agents, contractors, and
employees.

(b) Section 16.2.2 is deleted.

Risk of Loss to, and Protection
of, Contractor’s Materials. Article
16 is modified to add the follow-
ing paragraph:

Contractor is responsible
for protecting and insuring
its own tools and equip-
ment and all materials
stored on-site or off-site,
from theft and other loss;
and, with respect to ma-
terials stored on-site, if
Contractor has any special
requirements with respect
thereto, Contractor shall so
advise Owner and cooper-
ate with Owner to provide
a safe and secure location
for those items that must
be stored at the Building.
Owner shall not be re-
sponsible for loss or theft
of or damage to any of
Contractor’s property or to
any materials stored at the

19.

20.

Building, except, subject to
Section 17.3.3, to the extent
such loss, theft or damage
was caused by the negli-
gence of Owner.

Insurance.

(a) Supplementing Article 17:
Contractor shall provide the in-
surance described in Exhibit 3

to this Rider, and shall cause all
Subcontractors to provide the in-

surance described in such Exhibit.

(b) Prior to the commencement of
any of the Work, Contractor shall
provide Owner with copies of the
insurance policies and certificates
and such other documents and
instruments which Owner may
reasonably request. If Contractor
shall fail or refuse to obtain and
maintain all of the foregoing in-

surance coverage, then, at the sole

option of Owner, Owner shall
have the absolute right to termi-
nate this Agreement or to obtain

and pay for such coverage and de-

duct the amount of the premiums
therefor from the Contract Sum.

(c) Section 17.3.1 is amended and
restated in its entirety to read as
follows:

17.3.1 Owner agrees to
maintain, with a company
or companies lawfully au-
thorized to do business in
New York, its usual “special
form” property damage or
equivalent insurance policy.

(d) Sections 17.3.2 and 17.3.4 are
deleted.

Termination. Article 20 is modi-
fied as follows:

(a) Termination by Contractor.
Contractor may terminate the
Contract pursuant to Sec. 20.1
only if Owner fails to cure such

default within seven (7) days after

Owner is given notice thereof.

(b) Termination by Owner for
Cause. Section 20.2.1 is supple-

mented by adding the following
clauses .5 and .6:

.5 Subject to Section 14.5
and to any delays caused
by Owner, failure to
timely perform the Work
and any part of the Work,
and/or failure to achieve
Substantial Completion
and Final Completion,
within the time periods
provided in the Contract
Documents; or

.6 Failure to timely
discharge any lien that
Contractor is required
to discharge under this
Agreement.

(c) No Architect Certification

of Default Required. Section
20.2.2 is modified to delete the
requirement for a certification by
Architect.

(d) Termination by Owner for
Convenience. Section 20.3 is here-
by amended and restated in its
entirety to read as follows:

20.3 Owner may, at any time,
terminate this Agreement for
Owner’s convenience and
without cause. If Owner so
terminates this Agreement,
Contractor’s compensation
shall be limited to: (a) pay-
ment for Work executed in
compliance with the Contract
Documents, as determined by
Architect, which payment shall
be calculated in accordance
with the schedule of values
previously submitted and ap-
proved pursuant to Section
15.1.1 or Paragraph 14(a)(ii)
above, as the case may be,
including any retainage allo-
cable to the Work so executed
(to the extent not previously
paid to Contractor); and (b)
out-of-pocket demobilization
costs incurred by reason of
such termination, including
cancellation charges applicable
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21.

22.

to leased equipment and labor
charges to dismantle and re-
move equipment.

Disputes. Article 21 is modified as
follows:

(a) Section 21.1 is deleted.
Mediation shall be required only
if both parties consent thereto in
writing.

(b) If a claim or dispute should
arise between the parties,
Contractor shall nonetheless con-
tinue to work in accordance with
the Project Schedule and Owner
shall continue to make payment
for undisputed portions of the
Work pending resolution of said
claim or dispute.

Building Requirements.
Contractor shall comply with (a)
the Rules and Regulations an-
nexed hereto as Exhibit 4 and (b)
Owner’s Construction Rules and
Guidelines. Contractor acknowl-
edges that it has received and
reviewed Owner’s Construction
Rules and Guidelines.

23. Exculpation. If Owner is a Con-

dominium (including its Board
of Managers), no officer, agent

(or employee thereof), or em-
ployee of such Condominium,
no member of the Condomini-
um’s board of managers, and no
owner of a Condominium unit
shall have any personal liability
arising from or in connection
with this Agreement. If Owner is
a cooperative corporation, no di-
rector, officer, employee, or agent
of the cooperative corporation
(or employee thereof), and no
propriety lessee or shareholder
of the cooperative corporation,
shall have any personal liability
arising from or in connection
with this Agreement.

24. Miscellaneous.

(a) Unenforceable Provisions. If
any provision of this Agreement is
found to be void or unenforceable
by a court of competent jurisdic-
tion, the remaining provisions of
this Agreement shall nevertheless
be binding upon the parties with
the same effect as though the void
or unenforceable part had been
severed and deleted.

(b) No Modification of Architect
Agreement. Nothing in this
Agreement shall be deemed to

modify the agreement between
Owner and Architect.

(c) No Kickbacks. Contractor
warrants and represents that
Contractor has not paid or re-
ceived, and will not pay or receive
any consideration, monetary or
otherwise, in exchange for the
execution of this Agreement, other
than the Contract Sum.

(d) Counterparts. This Agreement
may be executed in counterparts,
each of which shall be deemed an
original and all of which together
shall constitute one and the same
instrument. Signed copies of this
Agreement may be faxed and e-
mailed with the same force and
effect as if the originally executed
Agreement had been delivered.

OWNER:

By
Name:
Title:

CONTRACTOR:

By
Name:
Title:
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ExHiBIT 1
LIST OF PERSONNEL WORKING ON OR SUPERVISING THE PROJECT AND THEIR POSITIONS

Name Position Cell Phone Number

ExHiBIT 2
FORM OF PROGRESS WAIVER OF LIEN AND RELEASE

FORM OF FINAL WAIVER OF LIEN AND RELEASE

EXHIBIT 3
INSURANCE REQUIREMENTS

NOTE: THIS EXHIBIT SHOULD BE REVIEWED BY OWNER’S AND CONTRACTOR'’S INSURANCE
CONSULTANTS, AND A DETERMINATION MADE AS TO WHETHER THE COVERAGES AND
ENDORSEMENTS PROVIDED ARE ADEQUATE AND WHETHER ADDITIONAL COVERAGES, SUCH AS
BUILDER’S RISK, ARE APPROPRIATE

Supplementing Section 17.1: Contractor shall provide and maintain at Contractor’s own expense, until completion
of Work, the following insurance, to the extent the following requirements exceed the requirements of the other Contract
Documents:

i. Worker’s Compensation and Employer’s Liability Insurance, in such amounts and scope as is required
under the laws of the State of New York;

ii. Commercial General Liability Insurance (including coverage for commercial general liability, personal
injury and death, completed operations, broad form property damage coverage with “XCU” exclusion (if
any) deleted, products liability, and contractual liability) with a combined single limit for bodily injury
and property damage liability of not less than $1,000,000 per occurrence and $2,000,000 in the aggregate,
together with Excess/Umbrella Liability Insurance providing excess coverage in an amount of not less
than Five Million Dollars ($5,000,000) per occurrence and in the aggregate, which shall contain the same
coverage, including contractual liability, as the base policy;

iii. Property Damage Insurance with a limit in an amount of not less than One Million Dollars ($1,000,000)
to cover Contractor’s tools and equipment; and

iv. Comprehensive Automobile Liability to cover owned, long term leased, hired and non-owned auto-
mobiles (including medical payments and uninsured motorists coverage) with a combined single limit of
not less than One Million Dollars ($1,000,000) (for bodily injury and One Million Dollars ($1,000,000) per
occurrence for property damage).

All such insurance policies shall be written on an occurrence basis. The limit of liability may be satisfied by one or
more policies, to include excess or umbrella policies, so long as the policies, viewed as a whole, provide “first dollar” cov-
erage without any gaps or self-insured retained amounts. The foregoing insurance shall be effected under valid and en-
forceable policies issued by a financially responsible insurance company or companies, each having at least an A, IX rating
under A. M. Best and licensed in the State of New York and reasonably acceptable to Owner.

Contractor’s Commercial General Liability insurance policy (including the excess policy) shall be duly endorsed to
name Owner as certificate holder and to include as additional insureds the Additional Insureds and other parties des-
ignated by Owner except that the worker’s compensation certificate shall name the foregoing parties only as certificate
holders. All insurance policies shall provide for a waiver of the right of subrogation. Contractor’s policies will be on a
non-contributory basis and shall be primary for any and all losses arising out of or in connection with the performance of
the Work.

If customarily available, each certificate shall contain an endorsement that the insurance may not be changed, termi-
nated or cancelled without ten (10) day’s prior written notice thereof to Owner.
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EXHIBIT 4
RULES AND REGULATIONS

1. To the extent Owner’s Construction Rules and Regulations for the Building (however denominated) impose greater
obligations on Contractor than these Rules and Regulations, Owner’s Construction Rules and Regulations shall
prevail.

2. Contractor acknowledges that the Building is a first-class residential apartment building. Contractor shall take all
steps reasonably necessary to ensure that its performance of the Work does not unreasonably interfere with the use
and enjoyment of the Building and its amenities by the Building residents; and that access to the Building, its apart-
ments, and any commercial units is not impeded or obstructed.

3. Contractor shall not erect, or permit the installation of, any sign on or about on the Building (including any sidewalk
bridge) without the prior written consent of Owner, except for temporary safety signage and signage required by law.

4. Contractor shall follow the directions of Owner and Managing Agent as to ingress and egress to and from the
Building and access to the Project site. If the Building has a freight elevator, only the building freight elevator shall be
used for transporting construction materials, workmen, tools and equipment. Prior arrangements for freight eleva-
tor use shall be made with the Building superintendent by Contractor. If the freight elevator is manually operated,
Contractor’s freight elevator use during construction shall be subject to the availability of the freight elevator opera-
tor and shall be coordinated, at the Building superintendent’s discretion, with the needs of residents. No material
or equipment shall be carried under or on top of elevators. No material that exceeds the elevator’s capacity may be
carried in the elevator. If the Building has no freight elevator, but does have a passenger elevator, Contractor’s use
of the passenger elevator shall be subject to the direction and control of Owner and the Building’s superintendent.
Contractor shall provide adequate protection for any elevator used by Contractor and/or its Subcontractors to pre-
vent damage to the elevator.

5. Contractor shall (i) take all precautions necessary and desirable to prevent dirt and dust from entering other parts
of the Building during the progress of the Work, including residential and commercial units; (ii) protect any air
conditioning unit(s) and window(s) that may be affected by performance of the Work and, if affected by the Work,
thoroughly clean them at the completion of the Work, and repair or replace any damaged units and windows, as ap-
propriate; (iii) not cause any damage (or permit its employees, Subcontractors, sub-Subcontractors to cause any dam-
age) to the apartments and commercial units in the Building, adjacent building(s) and improvement(s), sidewalks
and curbs, trees and/or cars parked on the street. To the extent required to control dust and debris, Contractor shall
install dust-proof partitions (plastic, paper and/or tape) during the performance of the Work. Contractor shall cause
Work areas to be in broom-clean condition each night.

6. Debris and rubbish shall be placed in covered containers or sealed bags before being taken out of the Building.
Contractor shall remove from the Building all such containers and bags, rubbish, rubble, debris, equipment, emp-
tied packing cartons and other materials as often as is necessary to prevent the accumulation thereof at the Project
Site and to ensure that no fire hazard or obstruction is created. Contractor shall comply with all directives of the
Building’s superintendent and Managing Agent with respect to keeping the Building clean from dust, dirt, rubbish
and debris resulting in whole or in part from its operations and with respect to the protection of persons and prop-
erty (provided that the foregoing does not release Contractor from its responsibilities under Article 16). Contractors
shall keep containers in the construction area until ready to be removed, and coordinate garbage removal with the
carter. No containers are to be kept on the street. The street and sidewalk must be swept clean after debris removal is
effected

7. Except as permitted by Owner: (i) no work shall be performed on Saturdays, Sundays or holidays; and (ii) work shall
be performed only Mondays through Fridays and then only between the hours of 8 a.m. and 5 p.m. Any work which
creates unusual noise shall not be performed until after 10 a.m. Mondays through Fridays.

8. Workers shall not loiter around the outside of the Building, hallways, stairways or any other part of the Building
used by the Building’s residents. Alcohol beverages of any kind are not permitted in the Building. Workers shall
not smoke anywhere inside the Building, on the roof of the Building, on the sidewalks or alleyways adjacent to the
Building or anywhere else around the Building.

9. USE OF POWER TOOLS THAT WILL CAUSE SIGNIFICANT VIBRATION, SUCH AS ELECTRIC HAMMERS AND
JACKHAMMERS, IS NOT PERMITTED, except to the extent authorized in writing by the Architect.
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BERGMAN ON MORTGAGE FORECLOSURES:
The Bugaboo of Fiduciary Duty

By Bruce J. Bergman

Included in
the omnipresent
efforts of bor-
rowers—and
others—to stave
off mortgage
foreclosure is
the charge of
fiduciary duty
breached; in the
vernacular: “the
lender owed me a special duty and so
had no right to (you fill in the variety
of protest).” But overwhelmingly it is
not so. The general rule is that the le-
gal relationship between a lender and
borrower is one of debtor and credi-
tor, not a fiduciary relationship.! This
applies as well to the role of lender
and guarantor.?

As always, there can be nuance
to the formulation and any number
of fact patterns illuminate the point.
For an expanded review, attention
is invited to 1 Bergman on New York
Mortgage Foreclosures §1.01[1][a], Lex-
isNexis Matthew Bender (rev. 2011).
What particularly catches our inter-
est, though, is a recent case® which
arises out of the turmoil of a home
equity theft scenario and tried to
ensnare an innocent lender. The des-
peration of these times suggests that
the issue may not be as obscure as a
quick glance might indicate.

There, the plaintiff (an 82-year-
old widow no less) said she was
scammed in 2005 by her granddaugh-
ter Smith who obtained a deed to
her house by fraud and forgery. Of
course as soon as Smith grabbed the
title she secured a $175,000 mortgage
from Eastern. It will be no surprise

that Smith defaulted on that mort-
gage (naturally $175,000 richer in the
process) which precipitated a mort-
gage foreclosure action by Eastern.
But Smith was not yet done. In 2007
she obtained a $270,000 mortgage
from Zoumas to satisfy the Eastern
mortgage (and apparently supply ad-
ditional funds).

Although Eastern quietly went
on its way (the foreclosure was con-
cluded and it was paid) its exposure
was not over. The plaintiff sued
Smith, Eastern and Zoumas to quiet
title (she wanted her title back) and
for actual and punitive damages. As
to Eastern in particular—our focus
as the lender—Smith alleged that in
2006 Eastern was notified of the fraud
but nonetheless allowed its loan to
be satisfied in 2007. Zoumas joined
the fray and charged fraud and negli-
gence upon Eastern’s part, pursuing
indemnification and contribution.

Eastern the lender escapes liabil-
ity. (It beat plaintiff Smith for lack of
service within 120 days, but that was
an accident of the case and not the
point of this exploration.)

Regarding the claim of Zoumas,
the new lender who satisfied the
mortgage with its loan, indemnifica-
tion and contribution which might
have been available was barred be-
cause no breach of duty from Eastern
to them could be shown*—precisely
the important principle.

Buttressing that holding was the
conclusion that Eastern owed no duty
of care to the new lenders—and there
was no evidence of affirmative mis-

representations.® The final relevant
conclusion was that Eastern had no fi-
duciary duty or confidential relation-
ship with the new lender and had no
duty to disclose material information.

So the no fiduciary relationship
between lender and borrower does
indeed extend to others.

Endnotes

1. See, inter alia, Debroshi v. Bank of America,
65 A.D.3d 882, 886 N.Y.5.2d 106 (1st Dept.
2009).

2. Niazi v. [P Morgan Chase Bank, 66 A.D.3d
438, 886 N.Y.S.2d 404 (1st Dept. 2009).

3. Selden v. Smith, 76 A.D.3d 623, 907 N.Y.S.
2d 36 (2d Dept. 2010).

4. Selden v. Smith, supra at note 3, citing
Raquet v. Braun, 90 N.Y.2d 177, 659
N.Y.S.2d 237, 681 N.E.2d 404; Ruddy v.
Lexington Ins. Co., 40 A.D.3d 733, 734, 835
N.Y.S.2d 440.

5. Selden v. Smith, supra at note 3, citing,
inter alia, Industrial Risk Insurers v. Ernst,
224 A.D.2d 389, 390, 638 N.Y.S.2d 109.
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STUDENT CASE COMMENT:
Baygold Associates, Inc. v. Congregation Yetev Lev of
Monsey, Inc.: Clarifying the J.N.A. Realty Test

By Brett Bustamante

On May 3, 2012 the Court of Ap-
peals held, in Baygold Associates, Inc.
v. Congregation Yetev Lev of Monsey,
Inc., that the out-of-possession tenant
was not entitled to equitable relief for
failure to properly exercise its op-
tion to renew.! This ruling clarifies
the J.N.A. Realty test which provides
that “equity will intervene to relieve a
commercial tenant’s failure to timely
exercise an option to renew a lease
where (1) such failure was the result
of ‘inadvertence,” ‘negligence” or
‘honest mistake;” (2) the nonrenewal
would result in a ‘forfeiture’ by the
tenant; and (3) the landlord would not
be prejudiced by the tenant’s failure
to send, or its delay in sending, the
renewal notice.”?

In 1976, Plaintiff Baygold Asso-
ciates Inc. (“Baygold”), operating a
nursing home, contracted with Mon-
sey Park Hotel (“"MPH") for a ten-year
lease with the option to renew for
an additional four ten-year terms.
Under this agreement, Baygold was
required to provide “written notice...
‘by certified mail with return receipt
requested’ no later than 270 days
prior to the expiration of each term.”

3

4

Baygold then properly subleased
the property to its affiliate, Monsey
Park Home for Adults (“Monsey
Park”).> Monsey Park operated a
nursing home there from 1976 to 1985
making approximately one million
dollars in improvements to the prop-
erty.® In 1985, Monsey Park subleased
the property to Israel Orzel, a nonaf-
filiate.” Orzel paid rent and taxes di-
rectly to the MPH, as well as substan-
tial yearly rent payments to Baygold
under the sublease agreement.® When
it came time to renew in 2007, it was
disputed whether Baygold failed to
properly renew by neglecting to send
the renewal notice by certified mail,
resulting in termination of the lease.’

Baygold brought suit against
MPH seeking a declaratory judg-
ment.!% The Supreme Court held that
the plaintiff failed to comply with
the terms of the lease agreement for
renewal and failed to establish excus-
able default under the J.N.A Realty
test.!! Specifically, testimony by Plain-
tiff’s attorney lacked evidence of any
mistake, but rather indicated that he
complied with the terms.!2 The Appel-
late Division agreed with the Supreme
Court’s analysis. Additionally, the
Appellate Division held Baygold was
unable to prove a “forfeiture” under
the second prong of the ].N.A. Realty
test.! This would require improve-
ments of “substantial character” in
good faith and with the intent to
renew the lease, and proof that tenant
would sustain a substantial loss if the
lease was not renewed.!*

The Court of Appeals assumed
that there was excusable default, and
shifted attention to the second prong
of the .N.A. Realty test, whether there
was indeed a “forfeiture.”!> The issue
became whether Baygold made im-
provements of a “substantial charac-
ter.”1¢ Baygold cited improvements
made from 1972 to 1985 while it was a
tenant-in-possession, but the major-
ity found these improvements too
attenuated,!” the crucial factor being
that it was not a tenant-in-possession
at the time of the failure to renew.!®
The court noted that: “The forfeiture
rule was crafted to protect tenants in
possession who make improvements
of a ‘substantial character” with an
eye toward renewing a lease, not to
protect the revenue stream of an out-
of-possession tenant like Baygold.”!?

In addition, the court found
improvements made by Orzel under
the sublease could not be deemed a
“substantial loss” by Baygold since it

had already reaped the benefit of its
expenditures.

In the dissent, Judge Smith
argued that the majority drew an
arbitrary distinction between ten-
ants and subtenants that resulted in
a windfall of improvements for the
benefit of the landlord.?’ Based on the
Baygold Associates decision attorneys
will want to advise long-term tenants
to take greater care in complying with
renewal provisions.

Endnotes
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