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A highlight
of the luncheon
following the
program was
the presentation
of the Section’s
Professionalism
Award to
Harold A.
Lubell, Past
Chair of our Section. In his accept-
ance speech, Harold stated that he
defines himself as a lawyer, he likes
being a lawyer and he is proud of
being a lawyer. These qualities have
been readily apparent in Harold’s
many contributions to our Section
and the legal profession throughout
his career. To those who know him, it
is obvious that he enjoys what he
does. Congratulations, Harold!

Greetings! With over 5,000 mem-
bers, the Real Property Law Section
is now the largest Section of the New
York State Bar Association! We are
very pleased to have reached this
milestone and are committed to con-
tinued growth and outstanding serv-
ice to each Section member.

Over 360 members attended the
Annual Meeting of the Real Property
Law Section in January. Program
Chair Joshua Stein offered an
informative program including
updates on NYS mortgage recording
and transfer taxes, lease security
issues, lease exit transactions, loan
enforcement issues, lease litigation
and mortgage loan issues including
the release and substitution of collat-
eral. The ethics portion of the pro-
gram offered practical guidance on
ethical issues in a transactional real
estate practice, and engendered live-
ly debate among the participants.
Joshua also presented an overview of
the numerous projects underway by
the Section’s Committees. If you are
not yet a member of a Committee,
we encourage you to contact any
Section officer or Committee Chair
for further information.

A Message from the Section Chair
We are now gearing up for our

Section’s Summer Meeting, sched-
uled for July 14–17 at the Lake Placid
Resort Hotel & Golf Club. Harry
Meyer, Program Chair, is planning a
fascinating meeting, including pre-
sentations on smart growth and new
urbanism practices in land use and
zoning, brownfields, electronic title
registration and its impact on the
legal profession, Adirondack archi-
tecture and the NYS “forever wild”
requirements as they impact devel-
opment and redevelopment. In addi-
tion to the CLE offerings, Harry is
planning numerous social events to
take full advantage of the range of
amenities offered by the Resort and
the natural beauty of the region.
Please mark your calendars now for
this event!
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Reflecting the growth of the Real
Property Law Section, the Executive
Committee of the Section has also
increased over the past two years.
We are pleased to welcome the fol-
lowing members:

Marvin N. Bagwell, Member-at-
Large, is the Vice-President and East-
ern Divisional Counsel of United
General Title Insurance Company in
White Plains, New York. Several of
Marvin’s articles have been pub-
lished in the New York Law Journal,
New York Real Estate Law Reporter and
Settlement Services Today. See Mar-
vin’s recent publication, “AXYS, LLC
v. Ng: A Close Encounter of the Mar-
ketable Title Kind,” in the Winter
2005 issue of the N.Y. Real Property
Law Journal.

S.H. Spencer Compton and
Ralph Habib join Gary Litke as Co-
Chairs of the very active Legislation
Committee. Spencer Compton is a
Vice President and Special Counsel
at First American Title Insurance
Company of New York in New York
City. Prior to assuming his current
position, Spencer practiced real
estate law for eleven years in New
York City. Spencer has lectured and
published numerous articles on com-
mercial real estate law and practice,
title insurance and UCC insurance.
Ralph Habib, formerly an Onondaga
County Assistant District Attorney,
practices real estate law in Syracuse
and is active in numerous organiza-
tions in the Syracuse area. Ralph
most recently spoke at a Hot Topics
in Real Property Law Practice semi-
nar on the implications of the Patriot
Act on real estate attorneys. 

Karen A. DiNardo, with Phillips
Lytle LLP in Rochester, is Co-Chair
of the Section’s Membership Com-
mittee. Karen practices in the areas
of real estate and secured lending. In
addition to her participation in
NYSBA and the ABA, Karen has
been an active member in the Mon-
roe County Bar Association for many

years. As the first upstate Co-Chair
of the Membership Committee,
Karen has already contributed signif-
icantly to our Section’s growth. 

William P. Johnson, Co-Chair of
the Publications Committee (respon-
sible for the Real Property Law Jour-
nal), is with the Amherst firm of Nes-
per, Ferber & DiGiacomo, LLP. For
three years, Bill chaired the Erie
County Bar Association’s Real Prop-
erty Committee where he worked
extensively on the PCDA and unau-
thorized practice of law issues, as
well as the Erie County Bar Associa-
tion’s title examination standards. 

Nancy M. Langer, Co-Chair of
the Unlawful Practice of Law Com-
mittee, practices law in Buffalo at the
firm of Kevin A. Ricotta. Nancy is
Chair of the Unlawful Practice of
Law Committee of the Bar Associa-
tion of Erie County and recently
spoke to the Real Estate Section of
the Monroe County Bar Association
on “Non-Lawyer Closing Agents and
the Unlawful Practice of Law.”

Charles W. (“Chip”) Russell is
Co-Chair of the Attorney Opinion
Committee. Chip is with the
Rochester firm of Boylan, Brown,
Code, Vigdor & Wilson, LLP and
concentrates his practice in the areas
of banking, corporate and real estate
financing, commercial real estate
sales and acquisitions, leasing,
municipal law, and public authori-
ties law. Chip is a former Chair of
the Monroe County Bar Associa-
tion’s Real Estate Section.

Richard C. Singer, Co-Chair of
Low Income and Affordable Hous-
ing, is with the New York City firm
of Hirschen & Singer LLP. A former
Chair of the Housing and Urban
Development Committee, Richard
has participated in numerous pro-
grams on low-income housing tax
credits and has served as a guest lec-
turer on real estate conveyancing
and finance for the Building Owners’
and Managers’ Institute.

Alfred Tartaglia, Co-Chair of
our Section’s Professionalism Com-
mittee, is the Principal Law Clerk in
the Supreme Court of the State of
New York, Bronx County. Alfred is
also the General Editor of Warren’s
Weed New York Real Property and
Steinman’s Bergerman and Roth, New
York Real Property Forms Annotated
and is a frequent lecturer at the Judi-
cial Institute to judges and attorneys
employed by the Unified Court Sys-
tem.

Benjamin Weinstock, Member-
at-Large, is with the New York City
firm of Ruskin Moscou Faltischek,
P.C. Ben has been a very active mem-
ber of the Real Property Law Section
for many years, serving on the Com-
mercial Leasing and Title and Trans-
fer Committees. He currently holds
the position of Secretary of the New
York State Board of Realtors. Ben is a
frequent lecturer on real estate mat-
ters for the NYSBA, numerous Coun-
ty Bar Associations and various edu-
cational institutions.

Lawrence J. Wolk serves as Co-
Chair of the Committee on Title
Insurance, having previously served
on the Executive Committee as Dis-
trict Representative for the First Dis-
trict and as Member-at-Large. Larry
is with the firm of Holland & Knight
LLP and has practiced law in the
New York City area for thirty years,
except for a four-year hiatus when
he was appointed as Assistant Gen-
eral Counsel for Real Estate and
Asset Disposition at the Resolution
Trust Corporation and Federal
Deposit Insurance Corporation in
Washington D.C.

We are grateful to all Committee
Chairs, Members-at-Large, and Dis-
trict Representatives who willingly
give their time and expertise to the
Real Property Law Section, thereby
benefiting all Section members.

Dorothy H. Ferguson



NYSBA N.Y. Real Property Law Journal |  Spring 2005  |  Vol. 33  |  No. 2 59

Model Insurance Requirements for a
Commercial Mortgage Loan
By James E. Branigan and Joshua Stein

Commercial buildings make good collateral for a lender. They make even better collateral
when properly insured against damage and destruction.

REAL ESTATE LOANS START
FROM the fundamental assumption
that the borrower’s building will
continue to exist. As long as the
building exists, it can produce rental
income so the borrower can pay debt
service.

A fire or other loss affecting the
borrower’s building can undercut
this very fundamental assumption
and throw the loan into default
rather quickly—unless the borrower
has maintained an appropriate pack-
age of insurance coverage for the
mortgaged property.

Similarly, if the building burns
down or suffers some other damage
without appropriate insurance cov-
erage, the value of the mortgaged
property will probably drop, quite
possibly to the point where it will
not support repayment of the princi-
pal of the lender’s loan.

For those and other reasons, any
mortgage lender will typically
regard the borrower’s obligation to
insure the mortgaged property as
one of the most fundamental non-
monetary obligations under any set
of loan documents.

This article offers a set of stan-
dard insurance requirements that
any mortgage lender might want to
use in its loan documents for sub-
stantial loans. These requirements
are reasonably complete, straightfor-
ward, thorough, and lender-oriented,
without being excessive. They
approach insurance as a prudent risk
manager would, if that risk manager
wanted to protect the mortgaged
property and its cash flow in a man-

ner consistent with typical expecta-
tions in commercial real estate.

Extensive endnotes explain why
some of these insurance provisions
say what they say, other ways to
approach some issues, and gaps that
may still need filling for some loans.

NONGENERIC INSURANCE
REQUIREMENTS • Beyond the
generic insurance requirements in
the model language offered here,
loan documents for a substantial
commercial loan will often require
other insurance based on characteris-
tics of a specific building, such as
particular occupancies, construction
techniques, zoning issues, nearby
risks, special hazards, and the terms
of major leases (particularly on rent
loss or business interruption insur-
ance and restoration). A lender’s
insurance advisors should identify
and tailor these requirements as
appropriate.

Expectations about insurance
requirements can vary widely. Every
insurance expert seems to have a dif-
ferent view about what any insur-
ance program must include and
whether a particular set of insurance
provisions is adequate or seriously
flawed. Any insurance expert can
usually suggest improvements in
any insurance requirements or any
insurance program. There’s always
something to add. Many such sug-
gestions, whether for modifications
or additions, are often perfectly
valid. Differences of opinion about
insurance reflect the complexity,
multiple facets, and constantly
changing nature of the insurance
market.

CONTEXT FOR MODEL INSUR-
ANCE LANGUAGE • The provi-
sions offered here reflect recent
developments in the law, the mar-
kets, and the world of insurance. The
authors have not tailored this model
language specifically for securitized
loans or for any particular transac-
tion. This language must always be
checked against the specific circum-
stances of the mortgaged property
and the rating agencies’ current
requirements and expectations. Some
further introductory comments:

Future Changes

Insurance markets and mortgage
lenders’ expectations change over
time as the business world becomes
aware of new risks or of the true
magnitude of older risks previously
thought small. These sample insur-
ance provisions seek to respond to
the marketplace and lenders’ expec-
tations at the time of writing, but
will inevitably become out of date.
The authors intend to maintain these
insurance provisions over time, as a
current benchmark, taking into
account changes in markets. The
authors will distribute updated
copies periodically to their clients
and, upon request, to others.

Policy Boilerplate

The last few decades have seen
the courts create numerous new the-
ories of liability. Enterprising plain-
tiffs’ lawyers usually fashioned these
theories, sometimes with help from
“public interest” organizations. A
gold rush of claims against insurance
companies usually followed each
new theory. In response to each such
gold rush, the insurance industry
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created new or improved exclusions
from coverage in subsequent insur-
ance policies—for example, the “pol-
lution exclusion” and more recently
new limits on coverage for “toxic
mold” risks. Terrorism coverage fol-
lowed a somewhat similar path, at
least until federal legislation made
the issue go away, at least for now.
Some of the latest new policy limita-
tions are buried in the boilerplate of
insurance policies. A lender will
often want to unearth and under-
stand those limitations as part of the
process of closing a loan. In some
cases, the lender can (and may want
to) require the borrower to pay an
additional premium to solve the
problem. That entire process falls
outside the scope of this discussion,
but will often matter a great deal for
any particular loan.

Rating Agency Requirements

The requirements of the rating
agencies for securitized loans change
over time. Anyone who closes secu-
ritized loans must stay current with
those changes (a comment by no
means limited to insurance). For
example, on May 1, 2003, based in
part on difficulties in the insurance
market, Standard & Poor’s (“S&P”)
lowered the required rating for prop-
erty insurance carriers in AAA-rated
transactions to “A,” thus matching
the requirement for liability insur-
ance carriers. At the same time, S&P
made other changes in its insurance
requirements.

References to Rating Agencies

Wherever this model language
refers to the Rating Agencies, that
reference can usually be omitted for
portfolio loans, but only after con-
firming that some other appropriate
requirement is added (or already
exists) to assure that the matter in
question will satisfy the particular
lender’s requirements.

Best’s Ratings

This model language requires
insurance carriers to have an A.M.
Best rating of at least “A:X.” The first
letter refers to the company’s “quali-

ty,” as Best measures it, ranging from
A++ (the highest) all the way
through F (in liquidation) and S (sus-
pended). The second letter refers to
the company’s “financial size catego-
ry” (“FSC”), again as Best measures
it—a combination of the company’s
capital, surplus, and “conditional
reserve.” FSC requirements for any
loan should take into account a par-
ticular company’s potential exposure
to loss. FSC ratings can range from I
($10 million FSC) to XV (over $2 bil-
lion FSC). Typically a lender will
require a rating of at least A:X (i.e.,
FSC of at least $500 million and qual-
ity level of “Excellent”), but may
accept a smaller company for a
smaller exposure. As an example,
earthquake and windstorm coverage
are difficult to place and relatively
little coverage can usually be
obtained. Many lenders would settle
for smaller companies for these risks,
but not lower their “quality” stan-
dards.

Construction

This model language includes
very limited requirements on
builder’s risk insurance—intended
only for incidental additions to
buildings, and perhaps limited reno-
vations of existing structures. If a
borrower undertakes substantial
construction, or for any construction
loan, the construction-related lan-
guage here will not suffice. Instead, a
comprehensive construction-related
insurance program will usually need
to be designed, taking into account
whatever insurance the contractors
and subcontractors bring to the
table. Because the borrower ultimate-
ly pays for all parties’ insurance, the
borrower will often want to wrap all
insurance for any large project into a
single policy, a so-called controlled
insurance program (“CIP”). This will
often cost less than many separate
but overlapping policies from many
separate parties. It can also simplify
any claim processing. The insurance
process for any construction job will
also often include a coordinated
bonding program. Again, the topic
falls outside the present discussion.

“Claims-Made” Policies

For a while, the insurance indus-
try tried to convince its customers to
accept “claims-made” policies,
where the carrier covered only
claims made against the insured dur-
ing the life of the policy. Because of
the limited nature of these policies,
they have generally fallen into dis-
use, except in two areas: environ-
mental risk and professional liability.
A typical real estate lender will not
accept claims-made coverage outside
these two areas.

Coverage Levels

The minimum coverage require-
ments offered here are purely illus-
trative, reflecting typical require-
ments of some lenders. Any
determination of minimum coverage
requirements requires careful analy-
sis of the risks associated with the
particular mortgaged property.

Use of Model Documents

You can use a model legal docu-
ment, such as this model insurance
language, in two ways. First, you can
use it in a specific transaction with
appropriate modifications. Second,
you can use it to compare and con-
trast against another, similar transac-
tional document. In either case, do
not use this model document with-
out appropriate legal and insurance
advice tailored to the particular
mortgaged property, the particular
loan, and applicable law. Also, when
you use this model language,
remember to define all the generic
capitalized terms somewhere.

Model Insurance Requirements
From the Closing Date until the

Termination Date, Borrower shall
maintain the following insurance
policies and comply with the follow-
ing obligations (those policies and
obligations, collectively, the
“Required Insurance”).

1. Special Perils Insurance

a. Borrower shall maintain
property insurance against
all risks of loss to the Mort-
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gaged Property customarily
covered by “All Risk” or
“Special Perils Form”1 poli-
cies as available in the insur-
ance market at the Closing
Date [or thereafter, as evi-
denced by written advice
from Lender’s insurance
advisor]2 (collectively, the
“Special Perils Insurance”).3
Special Perils Insurance shall
cover at least the following
perils: building collapse, fire,
flood, hurricane, impact of
vehicles and aircraft, light-
ning, malicious mischief,
mudslide, subsidence, terror-
ism, tsunami,4 vandalism,
water damage, and wind-
storm.

b. Special Perils Insurance shall
also cover such other insur-
able perils as, under good
insurance practices, other
commercial property owners
from time to time insure
against for property and
buildings similar to the
Mortgaged Property in
height, location, nature, type
of construction, and use, as
evidenced by written advice
from Lender’s insurance
advisor (“Comparable Prop-
erties”).

c. Each Special Perils Insurance
policy shall cover:

i. The additional expense
of demolition and
increased cost of con-
struction,5 including
increased cost from any
changes in Laws on
Restoration;

ii. At least 100 percent of
the replacement cost
value6 of the Improve-
ments;7 and

iii. All tenant improvements
and betterments that any
Lease requires Borrower
to insure (the “Insured
Leasehold Property”).

d. Any Special Perils Insurance
policy shall contain an
agreed amount endorse-
ment8 or a coinsurance waiv-
er and replacement cost
value endorsement9 without
reduction for depreciation. If
Borrower’s Special Perils
Insurance does not other-
wise cover damage caused
by acts of terrorists,10 then
Borrower shall provide that
coverage under a separate
policy that meets all require-
ments for Special Perils
Insurance, providing cover-
age both for certified terror-
ist acts under the Terrorism
Risk Insurance Act of 2002,
Pub. L. No. 107-297, 116 Stat.
2322 (“TRIA”) and for non-
certified terrorist acts.11

2. Flood Insurance

a. If any Improvements are
located in an area designated
as “flood prone” or a “spe-
cial flood hazard area”
under the regulations for the
National Flood Insurance
Act of 1968 and the Flood
Disaster Protection Act of
1973, 42 U.S.C. § 4001 et
seq.,12 Borrower shall main-
tain at least the maximum
coverage13 for the Mort-
gaged Property available
under the federal flood
insurance plan.

b. Lender may require addi-
tional flood insurance cover-
age, including related Rent
Loss Insurance.

c. Any insurance that this para-
graph requires is referred to
as “Flood Insurance.”

3. Earthquake Insurance14

a. Borrower shall maintain
earthquake insurance in any
area of increased risk as
Lender or the Rating Agen-
cies require (the “Earthquake
Insurance”).

b. Lender may change its
requirements for Earthquake
Insurance from time to time
based on:

i. Review of a current
probable maximum loss
seismic study, to be pre-
pared at Borrower’s
expense (up to once
every two years), fore-
casting the expected
damage from any event
anticipated to reoccur
once in 475 years, on a
90-percent-certain statis-
tical basis;

ii. Actual and potential
losses at any other loca-
tions the same Earth-
quake Insurance covers
and sharing the policy’s
occurrence and annual
aggregate limits of avail-
able coverage; and

iii. Expected loss of busi-
ness or rental income
during Restoration.
Deductibles shall be sat-
isfactory to Lender, but
never more than five
percent of the location
insurable values.15

4. Boiler and Machinery
Insurance

a. Borrower shall maintain
comprehensive boiler and
machinery insurance cover-
ing all mechanical and elec-
trical equipment against
physical damage, rent loss,
extra expense, and expedit-
ing expense covering Bor-
rower’s property and any
Insured Leasehold Property
(the “Boiler and Machinery
Insurance”).16

b. Borrower shall provide Boil-
er and Machinery Insurance
on a replacement cost value
basis. For each accident, Bor-
rower’s Boiler and Machin-
ery Insurance shall cover at
least the greater of:
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i. Fifteen percent of full
replacement cost of the
Improvements; and

ii. $500,000.

5. Builder’s Risk Insurance17

a. During any Construction,
Borrower shall maintain
builder’s risk insurance for
the full completed project
insurable value of the build-
ing in which the Construc-
tion is being performed.
That insurance shall meet
the same requirements as
Special Perils Insurance,
with whatever limits and
coverage extensions Lender
requires (the “Builder’s Risk
Insurance”), unless Borrow-
er’s Special Perils Insurance
already includes that cover-
age.

b. Any Builder’s Risk Insur-
ance shall be written on a
“completed value” Form18

(100 percent nonreporting)
or its equivalent and shall
include an endorsement
granting permission to occu-
py.19

c. Builder’s Risk Insurance
shall cover:

i. The same perils that
Special Perils Insurance
must cover;

ii. Loss of materials, equip-
ment, machinery, and
supplies whether on-site,
in transit, or stored off-
site, or of any temporary
structure, hoist, side-
walk, retaining wall, or
underground property;

iii. Soft costs, plans, specifi-
cations, blueprints, and
models;

iv. Demolition and
increased cost of con-
struction,20 including
increased costs arising
from changes in Laws at
the time of Restoration

and coverage for opera-
tion of building Laws, all
subject to a sublimit sat-
isfactory to Lender; and

v. Rental interruption21

(delayed opening) on an
actual loss sustained
basis and otherwise in
compliance with Rent
Loss Insurance require-
ments.

6. Rent Loss Insurance

As an extension to Special Perils
Insurance, Flood Insurance, Earth-
quake Insurance, Boiler and Machin-
ery Insurance, and Builder’s Risk
Insurance, Borrower shall maintain
rent loss insurance22 on an “actual
loss sustained” basis (“Rent Loss
Insurance”). (“Property Insurance”
means collectively all the insurance
the previous sentence mentions.)
Borrower shall maintain Rent Loss
Insurance equal to at least 12 months
of Borrower’s actual Gross Revenue,
including percentage rent, escala-
tions, and all other recurring sums
payable by Tenants under Leases or
otherwise derived from Borrower’s
operation of the Mortgaged Property.
On and after the date of any Securiti-
zation, “12 months” shall be
replaced by “18 months.” In addi-
tion, Rent Loss Insurance shall be
endorsed to include an extended
period of indemnity23 of 180 or 360
days, as Lender shall require from
time to time.

7. Liability Insurance24

a. Borrower shall maintain the
following insurance for per-
sonal injury, bodily injury,
death, accident, and proper-
ty damage (collectively, the
“Liability Insurance”);

i. Public liability insur-
ance, including commer-
cial general liability
insurance;25

ii. Owned (if any), hired,
and nonowned automo-
bile liability insurance;26

and

iii. Umbrella liability insur-
ance as necessary.27

b. Liability Insurance shall pro-
vide coverage of at least
$___ million per occurrence
and $___ million in annual
aggregate,28 per location.29 If
any Liability Insurance also
covers other location(s) with
a shared aggregate limit, the
minimum Liability Insur-
ance shall be increased to
$____ million.30

c. Liability Insurance shall
include coverage for liability
arising from premises and
operations, elevators, escala-
tors, independent contrac-
tors, contractual liability
(including liability assumed
under Contracts and
Leases),31 and products and
completed operations. All
Liability Insurance shall
name Lender as an “Addi-
tional Insured”32 by endorse-
ment.

8. Statutory Employees’
Insurance

Borrower shall maintain work-
ers’ compensation and disability
insurance as Law requires (“Statuto-
ry Employees’ Insurance”).

9. Environmental Insurance33

a. Borrower shall maintain
environmental insurance
covering unknown environ-
mental hazards as of the
Closing Date (the “Environ-
mental Insurance”) in an
amount of not less than
$_______________ per dis-
covery. Such coverage shall
identify Lender as an “addi-
tional named insured” by
endorsement.

b. The carrier shall agree that
the policy shall be automati-
cally assigned to Lender,
with no further action
required by any Person, if:

i. Control of the Mort-
gaged Property passes to
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Lender or its designee as
the result of an Event of
Default or any exercise
of Lender’s Remedies; or

ii. Lender or its insurance
advisor otherwise at any
time so requires.34

10. Other Insurance

a. Borrower shall maintain
such other types and
amounts of insurance for the
Mortgaged Property and its
operations as Lender or the
Rating Agencies shall from
time to time require, consis-
tent with Comparable Prop-
erties.

b. Wherever any Required
Insurance specifies any dol-
lar amount, Lender may
increase it periodically to
reflect Lender’s reasonable
estimate of inflation.

11. Documentation

a. For all Property Insurance,
Borrower shall cause Lender
to be named as “Lender Loss
Payee” or “Mortgagee” on a
standard noncontributory
mortgagee endorsement (or
its equivalent) naming
Lender or its designee as the
party to receive Insurance
Proceeds.

b. Borrower shall provide such
additional evidence of
Lender’s interest under any
Required Insurance as
Lender shall reasonably
require from time to time,35

including the following (the
“Evidence of Insurance”):

i. An ACORD 28 certificate
of insurance for all Prop-
erty Insurance; and

ii. A paid endorsement or
paid binder for Borrow-
er’s Liability Insurance
evidencing Lender as an
additional insured and
otherwise evidencing
compliance with the Lia-

bility Insurance require-
ments of the Loan Docu-
ments.36

12. Policy Requirements37

a. Borrower shall obtain all
Required Insurance from
domestic carrier(s) author-
ized to do business in the
State and reasonably satis-
factory to Lender with:

i. A claims paying ability
of not less than “A”38 (or
the equivalent) by S&P
and one other Rating
Agency satisfactory to
Lender; and

ii. “A:X” or better financial
strength rating by AM
Best.

b. Lender shall not unreason-
ably refuse to lower these
minimum ratings to reflect
market conditions from time
to time, based on the written
advice of Lender’s insurance
advisor, if any lower rating
shall conform to then-cur-
rent practices for Compara-
ble Properties and Securiti-
zation Requirements.

c. Borrower shall obtain
Lender’s reasonable
approval of the amounts,
deductibles, endorsements,
form, insureds, loss payees,
risk coverage, and sublimits
for all Required Insurance.

d. Required Insurance shall
contain such provisions as
Lender deems reasonably
necessary or desirable to
protect its interest, including
endorsements to negate any
coinsurance. Borrower shall
pay the premiums for all
Required Insurance when
due and payable. Borrower
shall not finance premiums
under any arrangement that
could, upon nonpayment,
lead to premature cancella-
tion of any Required Insur-
ance.39

e. Borrower shall deliver to
Lender, immediately upon
issuance, copies of the insur-
ance policies (or Evidence of
Insurance) for all Required
Insurance, certified as true
and complete by the carrier
or its authorized representa-
tive. At least 30 days before
any policy expires, Borrower
shall deliver evidence of
renewal in compliance with
the Loan Documents.

f. If at any time Lender has not
received satisfactory written
evidence that Borrower
maintains and has paid for
all Required Insurance, then
without limiting Lender’s
Remedies, Lender may (but
shall have absolutely no
obligation to) force place any
Required Insurance or take
such other actions as Lender
shall deem appropriate to
protect its interests. Lender’s
costs of doing so shall con-
stitute Protective Advances.
Lender confirms that as of
the Closing Date Borrower’s
existing insurance coverage
satisfies all requirements for
Required Insurance.

13. Blanket Coverage

Borrower may provide any
Required Insurance under a
blanket policy or policies
covering the Mortgaged
Property and other property
and assets, provided that:

i. The blanket policy other-
wise meets all require-
ments for Required
Insurance, and, except in
the case of Liability
Insurance, specifies how
much coverage, and
which sublimits, apply
exclusively to the Mort-
gaged Property; and

ii. The amount allocated to
the Mortgaged Property
equals or exceeds the
Required Insurance.
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14. Protection of Lender’s Interest

a. Borrower shall cause its
insurance carrier to give
Lender the following protec-
tions:  In each insurance pol-
icy (or an endorsement), the
carrier shall:

i. Agree not to cancel, ter-
minate, or not renew the
policy without giving
Lender 30 days’ prior
written notice (10 days’
notice for nonpayment
of premium);

ii. Agree not to change the
deductible, coverage
limit(s), or other term(s)
of the policy, if the poli-
cy would thereafter
cease to comply with
this Agreement;

iii. Waive any right to claim
any premiums and com-
missions against Lender,
provided that the policy
need not waive the
requirement that the pre-
mium be paid in order
for a claim to be paid to
the insured; and

iv. Allow Lender to pay
premiums to continue
the policy upon notice of
cancellation for nonpay-
ment.

b. Every Property Insurance
policy shall by its terms
remain valid and insure the
Lender’s interest regardless
of any:

i. Named insured’s act,40

failure to act, negligence,
or violation of war-
ranties, declarations, or
conditions;

ii. Occupancy or use of the
Mortgaged Property for
purposes more haz-
ardous than those per-
mitted; or

iii. Exercise of any Lender’s
Remedies.

15. No Separate Insurance

a. Borrower may, however,
carry separate insurance,41

concurrent in kind or form
or contributing upon Loss,
with any Required Insur-
ance.

b. Borrower may, however,
carry insurance for the Mort-
gaged Property, in addition
to Required Insurance, but
only if the additional insur-
ance:

i. Does not violate any
Required Insurance, or
entitle the carrier to
assert any defense or
disclaim any primary
coverage under any
Required Insurance;

ii. Mutually benefits Bor-
rower and Lender; and

iii. Otherwise complies with
this Agreement.

16. Lender’s Rights; No Liability

a. Borrower irrevocably
authorizes Lender, at any
time, to communicate direct-
ly with Borrower’s insurance
carrier(s), broker(s), and Ten-
ant(s) about any Required
Insurance.

b. Borrower shall promptly
upon demand deliver to
Lender further written
authorizations addressed to
such Persons, and authorizes
and directs all such Persons
to communicate directly
with Lender at Lender’s
request. Any direct commu-
nications by Lender shall
not:

i. Impose any obligation or
liability on Lender; or

ii. Entitle Borrower to any
defense, offset, or coun-
terclaim against the
Obligations.

c. Any determination or
request that Lender makes

about any Required Insur-
ance shall impose no obliga-
tion or liability on Lender.
Borrower shall not rely on
any such determination or
request (or its absence) as an
implied or express represen-
tation about the adequacy of
Borrower’s insurance. Bor-
rower acknowledges that
any such determination or
request would be made sole-
ly for Lender’s own benefit
and not for Borrower’s. Bor-
rower retains sole responsi-
bility for the adequacy and
prudence of its insurance
program.

Endnotes
1. Property owners can generally buy three

possible levels of property insurance
coverage: (1) “basic,” which covers fire
and lightning; (2) “broad,” which
includes fire and extended coverage
(named perils), covering a substantial
list of additional hazards; and (3) “spe-
cial,” which covers risk of loss from all
sources except a few specifically listed
hazards. Category “3,” the broadest, was
once called “all risk” coverage, though it
didn’t really cover all risks.

2. A Borrower would prefer to add the
bracketed language, for protection from
future insurance market “tightening.” A
Lender would prefer to omit this lan-
guage, preserving flexibility to deal with
market changes as they occur.

3. Property Insurance is called “first party”
coverage, because any claims are paid
solely to the policyholder—typically the
Borrower but also the Lender if properly
endorsed onto the policy. In contrast,
“third party” coverage protects the
insured from the possible obligation to
pay losses and damages due and
payable to injured third parties. The lat-
ter coverage is sometimes called “casual-
ty” coverage, a term often erroneously
applied to property insurance. To avoid
confusion, one should not use the word
“casualty” for any insurance. In all
cases, the “second” party is the insur-
ance carrier, the company that issued the
policy.

4. A tsunami is a very large tidal wave,
generally considered a risk only in
coastal areas along the Pacific Ocean.
Special Perils Insurance or Flood Insur-
ance, or both, may cover this risk.

5. Demolition and increased cost of con-
struction coverage, also known as “law
and ordinance” coverage, is actually an
endorsement (an addition) to a Special
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Perils Insurance policy. After a loss, this
endorsement extends the policy to cover
any additional restoration cost the Bor-
rower incurs from enforcement of a law
or building ordinance that requires the
Borrower to restore the building to a
higher standard after the loss than
before. For example, before a loss an
older building might not have needed to
comply with modern sprinkler require-
ments or the Americans With Disabilities
Act. After the loss, when the Borrower
restores, the building must meet both
requirements, thus increasing the cost to
restore. These endorsements cover that
extra cost (deeming it part of the Bor-
rower’s loss arising from the casualty),
usually subject to a sublimit.

6. “Replacement cost value” is the amount
necessary to reconstruct the building on
the same site for the same use with simi-
lar materials. Replacement cost value
includes building improvements to the
land. It does not, however, include the
market value of the building or the cost
of the land.

7. “Law and ordinance coverage” does not
cover the Borrower’s losses if current
zoning laws are more restrictive than
those when the building was built, to a
point where the Borrower cannot restore
the damaged building to the same size
as before the loss (the “legal noncon-
forming use” problem). Typical Special
Perils Insurance will pay only: (a)
replacement cost to rebuild the building
at the same location, to the extent the
Borrower can rebuild it there; and (b)
“actual cash value” for the part of the
building that could not be rebuilt.
Unfortunately, “actual cash value”
reflects deductions for depreciation,
obsolescence, and other factors. In the
worst case, the insurance award might
not cover the loan. Depending on the
condition of the insurance market, Bor-
rowers, Lenders, and their advisors can
nevertheless tailor insurance coverage to
make the Lender whole for the resulting
“loss of economic value” (and also tailor
the corresponding insurance require-
ments in the loan documents). The dis-
position of Insurance Proceeds from a
major loss affecting such a building then
becomes an issue between the Borrower
and the Lender, which is outside the
scope of this discussion.

8. After a loss, an insurance carrier may
impose “coinsurance” adjustments to
punish a property owner who underre-
ported the insurable value of its proper-
ty. (Coinsurance provisions sometimes
bear a more innocuous label, such as
“proportionate reduction in indemnity”
or “margin clause.”) For example, if the
true replacement cost value of the mort-
gaged property is $100 and the owner
insures it for $40, this represents a 60%
level of underinsurance. The insurance

carrier was being shortchanged by 60%
of the premiums it should have received
for bearing the full risk of all possible
losses that might affect the building
(anywhere from 1% to 100% of its insur-
able value). The insurance carrier will
therefore reduce any Insurance Proceeds
by the same percentage, 60%. Under
these facts, if the mortgaged property
suffers a $30 loss, the carrier will pay
only $12 (a 60% reduction, based on a
60% failure to insure). In an “agreed
amount endorsement,” the insurance
carrier waives this adjustment and signs
off on the Borrower’s valuation. These
endorsements can apply to Special Perils
Insurance and Rent Loss Insurance.

9. Any insured will prefer “replacement
cost value” over “actual cash value.”
Through a valuation clause, “actual cash
value” deducts some percentage from
any Property Insurance proceeds for
depreciation and obsolescence of the
mortgaged property. “Replacement cost
value” does not.

10. Coverage for acts of terrorists does not
cover losses caused by war, which are
not currently insurable. Historically, the
federal government has issued limited
war insurance during certain periods of
hostilities.

11. The preceding sentence offers a brief
reminder of the insurance markets in
2001 and 2002. Terrorism insurance was
virtually unobtainable. Some servicers
still required it, regardless of cost or rel-
ative benefit. During that moment in
commercial real estate history, newspa-
pers covered terrorism insurance litiga-
tion on the front page. All-day seminars
devoted themselves to terrorism insur-
ance. Courts forgot about rules against
issuing injunctions in disputes that relat-
ed merely to (non)payment of money.
Terrorism insurance often dwarfed all
other issues in loan document negotia-
tions. Though Borrowers and Lenders
often negotiated all night to do it, they
usually agreed on compromise measures
like the following, or some subset or
variation: “Notwithstanding anything to
the contrary in the Loan Documents,
Borrower shall provide terrorism insur-
ance only to the extent that: (a) by
expending no more than $______ per
year in incremental insurance premiums,
Borrower can obtain terrorism insurance
coverage of at least $______ per insured
loss; (b) at the time in question, [institu-
tional] [prudent] [reputable] owners of
Comparable Properties are generally
purchasing and maintaining terrorism
insurance; and (c) terrorism insurance is
commercially available through ordinary
insurance markets upon paying premi-
ums that are commercially reasonable
under the circumstances.” Although ter-
rorism insurance has receded in impor-
tance, at least for now, some Borrowers

and Lenders still negotiate over it, fear-
ing that federal legislation on the topic
may expire without being renewed.

12. As part of the closing process, the
Lender should ascertain the flood zone
status of the Mortgaged Property.

13. The National Flood Insurance Plan can
cover flood losses, based on actual cash
value, of up to $500,000 per commercial
building (plus $500,000 for the contents
of each building), but not loss of busi-
ness income or rental income. Private
carriers can and do issue more flood
insurance. Some Lenders require it.

14. The scope of Earthquake Insurance can
vary, depending on how the policy
defines “earthquake.” It may and may
not include mudslides, sinkholes, gener-
al earth movement, and even water-sat-
urated land. A Lender may want to beef
up these Earthquake Insurance require-
ments in earthquake-prone areas.

15. For a securitized loan, deductibles
beyond 5% of annual net cash flow may
require corresponding reserves to cover
the Borrower’s exposure.

16. Boiler and Machinery Insurance isn’t
really just boiler and machinery insur-
ance. It covers: (a) explosions of boilers
and pressure vessels (no surprise); (b)
any mechanical and electrical break-
down of machinery and equipment in a
building (essentially any building sys-
tem—far beyond boilers and pressure
vessels); and (c) any damage or loss
from an insured event.

17. Special Perils Insurance does not usually
cover losses during significant construc-
tion, because the level and mixture of
risks varies so much from (and usually
exceeds) those in a completed building
in operation. During major construction,
a building owner plugs that gap with
Builder’s Risk Insurance, covering the
higher/different exposure to loss during
construction. Builder’s Risk Insurance
covers the owner’s and the contractors’
interests in materials installed in the
structure and (if properly endorsed) in
materials in transit or stored off site.
Coverage can be extended to cover “soft
costs” (incremental debt service, incre-
mental architecture and engineering
expenses, permits, and other expenses
not directly related to construction but
that the owner incurs to reconstruct).
This coverage can also cover a delay in
opening that results from a loss during
construction. For substantial construc-
tion projects, the structuring of Property
Insurance and Liability Insurance is a
science in itself. A careful owner can
dramatically reduce its costs by avoiding
duplication and consolidating all cover-
age in one place, as mentioned in the
introductory notes. These sample insur-
ance provisions are not designed for a
construction loan.
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18. A “reporting form” requires monthly
reporting of values, creating opportuni-
ties for error and risk of coinsurance.
Borrowers and Lenders usually favor a
“Completed Value Form.” This elimi-
nates the reporting requirement, basing
coverage instead on the value of the
project as completed.

19. Without this endorsement, if the Bor-
rower finishes construction and allows
occupancy of the building, the insurance
coverage may vanish.

20. This extra coverage is discussed above,
in the context of Special Perils Insurance.

21. A rental interruption endorsement to
Builder’s Risk Insurance adds Rent Loss
Insurance to the package of Builder’s
Risk Insurance coverages.

22. For investor-owned commercial real
estate, Rent Loss Insurance covers the
Borrower’s loss of rental income and the
need to keep paying fixed expenses even
while the Mortgaged Property is out of
operation, up to the coverage limits.
Rent Loss Insurance helps the Borrower
only to the extent that leases excuse ten-
ants from paying rent after casualty. If
the leases don’t abate rent after casualty
and instead the tenants just decide not
to pay, Rent Loss Insurance won’t help.
This is why Borrowers and Lenders
often want leases to abate rent after a
casualty. Of course, the abatement must
mesh correctly with the Borrower’s Rent
Loss Insurance. This coverage will pay
up to the coverage limits during a recov-
ery period starting on the date of loss
and continuing until the time when,
with “due diligence and dispatch,” the
Mortgaged Property can be restored to
its condition before loss. If the Borrower
owns, instead of leases, the Mortgaged
Property, then the documents would
instead require the Borrower to maintain
“business interruption insurance,” rais-
ing similar issues.

23. An “extended period of indemnity”
extends Rent Loss Insurance beyond the
date when payments would otherwise
end, i.e., the date when the Improve-
ments are restored to their condition
before loss. In this extension period, the
insurance payments continue, up to the
specified maximum, to give the Borrow-
er more time to bring rental income (or
business income, in the case of business
interruption insurance) back to its level
before the loss occurred. This can
smooth out lost cash flow and protect
the Borrower from some market fluctua-
tions.

24. Liability Insurance provides third-party
coverage, protecting the insured (the
first party) from loss from “tort” liability
to third parties. “Tort” refers to damage
or injury that one party causes another
without a contractual relationship. A car
crash creates “tort” liability. So might a

banana peel on which someone slips
and falls.

25. The commercial general liability policy
is the most widely used form for liability
coverage. Loan documents still often
refer to the “comprehensive form,”
which was issued in 1972 and required
major modifications before Lenders
could tolerate it. One still sometimes
sees that policy form, but should avoid
it. The “commercial form” of general lia-
bility insurance policy is broader, solv-
ing many problems of the “comprehen-
sive form.” All general liability
insurance covers only bodily injury,
property damage, and death.

26. A commercial general liability policy
typically excludes automobile liability.
Therefore, it has become common prac-
tice to require this coverage as a separate
and additional item.

27. “Umbrella” liability insurance provides
coverage beyond the “primary” liability
coverage. It sits on top of the insured’s
basic liability coverage package: com-
mercial general liability, automobile lia-
bility, and the employer’s liability part
of a workers’ compensation policy.
Umbrella liability insurance is usually a
bit broader than the underlying cover-
ages, considered as a whole. In contrast,
“excess” liability coverage merely
increases the dollar amount of particular
component(s) of the underlying liability
coverage. An insured Borrower (and a
typical Lender) will usually prefer
“umbrella” over “excess” liability cover-
age.

28. Policy limits should cover the maximum
liability that the Lender and its advisors
think has some reasonable likelihood of
occurring, taking into account the loca-
tion, occupancy, risks, size, use, and
other characteristics of the mortgaged
property. In today’s world, any commer-
cial property should rarely carry cover-
age of less than $5 million to $10 million.
A substantial property should carry at
least $10 million to $25 million. A very
large or trophy property should carry
$30 million or more. These limits always
depend very much on specific circum-
stances.

29. Commercial general liability and
umbrella liability insurance contain
annual policy aggregates. For multiple-
location (“blanket”) insurance policies,
these aggregates can and should be
extended to apply on a per location
basis.

30. If the borrowing group wants to share
aggregate limits of insurance among
many locations, the Lender should
require higher limits, because of the pos-
sibility of multiple large losses across the
portfolio.

31. An insured often enters into contracts
(such as leases, management contracts,

and service contracts) where the insured
agrees to indemnify third parties against
losses that the insured’s Liability Insur-
ance would cover, such as certain prop-
erty damage, bodily injury, and death to
third parties. So that Liability Insurance
will back up those indemnity obliga-
tions, the insured will typically obtain
“Contractual Liability” coverage in its
policy. With that extra coverage, which
is not automatic, the insured’s Liability
Insurance covers indemnity obligations
arising under only certain “Insured Con-
tracts,” as defined in the insurance poli-
cy. Any “disconnect” between the policy
language and the Borrower’s contractual
indemnity obligations can produce
unpleasant surprises.

32. By becoming an “additional insured”
under the Borrower’s Liability Insur-
ance, the Lender protects itself against
“vicarious liability”—liability it might
indirectly suffer from the Borrower’s
acts and omissions for which some
plaintiff can somehow directly or indi-
rectly blame the Lender, in whole or in
part. The importance of this coverage
cannot be overstated in today’s world of
ever-wider liability of parties that one
might have thought to be “passive” and
“innocent” a few decades ago. “Addi-
tional insured” status does not protect
the Lender from liability for its own acts
or omissions. For that protection, the
Lender must maintain its own liability
insurance (or self-insurance). A Lender
is not entitled to “additional insured”
status on the Borrower’s policy automat-
ically, but must obtain an appropriate
endorsement or other documentation.

33. Environmental Insurance can provide
both first-party and third-party coverage
for clean-up costs both on and off site.
Environmental Insurance varies widely,
depending on the specific circumstances
of the specific site. It is usually written
on a “claims made” basis, for some mul-
tiple of $1 million in coverage. Virtually
every Environmental Insurance policy
must be tailored to reflect known envi-
ronmental conditions (if any) at the site
and other unique circumstances. This
task requires cooperation among the
Lender’s environmental, risk manage-
ment, and insurance advisors. Because
of the potential complexity and site-spe-
cific nature of this coverage, where it is
needed it may be one of the longest lead
time items for the closing. It will also
typically be quite expensive.

34. These requirements will not suffice for
any Project that contemplates remedia-
tion. For any such Project, the clean-up
contractor should provide at a minimum
special coverage for environmental
remediation, naming the Borrower and
the Lender as additional insureds. The
Borrower and the Lender may both also
want coverage that assures them the cost
of remediation will not exceed a certain
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dollar figure, so-called “cap cost insur-
ance.” The Lender will need to tailor any
environmental coverage to a specific
Project and specific remediation plan.

35. The specific requirements for insurance-
related deliveries at closing are covered
in, for example, Joshua Stein, What a
Mortgage Lender Needs to Know About
Property Insurance: The Basics, Real Estate
Finance Journal 46 (Winter 2001).

36. Evidence of insurance can take several
forms. These can include binders, typi-
cally signed by the insurance company
underwriter and carrying the most grav-
ity. Instead, one usually sees certificates
of insurance. Property Insurance should
only be evidenced by the recently issued
ACORD Form 28 certificate, replacing
(and solving some problems with) the
former ACORD Form 27 certificate. The
latter certificate should no longer be
used for commercial transactions,
though it often still is. ACORD Form 28
contains good language to confirm its
correctness and the Lender’s interest in
the policy. Brokers will try to use an
“ACORD Form 25” certificate to evi-
dence Liability Insurance, but it contains
so many disclaimers that it serves no
reliable purpose. A Lender should
instead try to obtain an additional
insured endorsement or an insurance
binder that either expressly mentions the
Lender or states: “additional insured sta-
tus is automatically extended where
required by written contract.” Some bro-
kers have come up with their own forms
to evidence a Lender’s coverage, con-
taining inappropriate disclaimers. Such
forms should be avoided.

37. Policy requirements should also reflect
the Lender’s guidelines and those of the
Rating Agencies, if applicable.

38. In May 2003, Standard & Poor’s reduced
from “AA” to “A” the minimum
required rating for a Property Insurance
carrier in AAA-rated securitized transac-
tions.

39. Borrowers often propose to finance their
annual insurance premium. They bor-
row the premium at the beginning of the

policy term, then repay it over the next
eight to 10 months with interest. If the
policyholder (Borrower) misses a pay-
ment, the premium finance company
can, and usually does, exercise its right
to cancel the insurance policy. In accor-
dance with the Standard Mortgagee
Endorsement, the insurance carrier must
then notify the Lender that the policy is
being cancelled. The Lender must then
scramble to save the policy within 10
days after receiving notice. Many
Lenders regard this mechanism as unac-
ceptable.

40. The Standard Mortgagee Endorsement
and Lender’s Loss Payable Endorsement
may protect the Lender from certain
“bad acts” by the insured. For more on
these endorsements, and some inade-
quate substitutes for them, see Joshua
Stein, What a Mortgage Lender Needs to
Know About Property Insurance: The
Basics, 16 Real Est. Fin. J. 46 (Winter
2001).

41. Nearly all insurance policies contain an
“other insurance” clause, precluding
recovery if another policy covers the
same risk. In other words, if a carrier
can find some other carrier to bear a
Loss, then the first carrier may refuse to
cover it. This finger-pointing can pro-
duce a mess after any Loss, to the point
where the insured might have had better
coverage by buying less coverage. To
avoid the problem, the insured Borrower
should obtain the first carrier’s permis-
sion to maintain the second policy. The
first carrier would agree not to try to
make the second carrier the “bagholder”
after a Loss. In any multi-policy insur-
ance program, the Borrower will need to
obtain this permission for all underlying
insurance, excess insurance, and partici-
pating insurance. When a Lender
reviews the Borrower’s insurance pro-
gram, the Lender must confirm that
multiple carriers have appropriately rec-
ognized one another’s positions, to pre-
vent unexpected disputes among carri-
ers (and even a denial of coverage) upon
Loss.
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Nuisance Holdovers in New York
By Gerald Lebovits and Daniel J. Curtin, Jr.

To constitute a nuisance the use
of property must interfere with a
person’s interest in the use and
enjoyment of land. The term “use
and enjoyment” encompasses the
pleasure and comfort derived from
the occupancy of land and the free-
dom from annoyance. However, not
every annoyance will constitute a
nuisance.1

As in life, few things are more
annoying in the landlord-tenant con-
text than a nuisance. Life’s solutions
vary. One solution in the landlord-
tenant context is for a landlord to
commence a holdover proceeding
against the allegedly objectionable
tenant. Many questions arise in the
unsettled area of nuisance-based
holdovers. They include how to
define a nuisance, what conduct con-
stitutes a nuisance, how to settle a
nuisance holdover, and what stay
may be awarded to an unsuccessful
tenant after a judgment of posses-
sion. This article offers some answers
to the murky questions presented in
nuisance holdovers.

Nuisance as a Basis for
Holdover Proceedings

A landlord may bring a holdover
proceeding against a tenant who
commits a nuisance. The underlying
concept is that tenants should not be
permitted to engage in conduct that
threatens other tenants, occupants,
or the premises itself. Those who
engage in nuisance do so under the
threat of losing their tenancy. 

The authority for nuisance-based
holdover proceedings comes from
statutes and lease provisions. In the
rent-regulated context, a series of
statutes provides that regulated ten-
ancies may be terminated for nui-
sance conduct. In New York City, the
Rent Stabilization Code (RSC) pro-
vides that a nuisance-based holdover

to recover premises may be main-
tained when

[t]he tenant is committing or
permitting a nuisance in
such housing accommoda-
tion or the building contain-
ing such housing accommo-
dation; or the tenant engages
in a persistent and continu-
ing course of conduct evi-
dencing an unwarrantable,
unreasonable or unlawful
use of the property to the
annoyance, inconvenience,
discomfort or damage of
others, the primary purpose
of which is intended to
harass the owner or other
tenants or occupants of the
same or an adjacent building
or structure by interfering
substantially with their com-
fort or safety.2

The same basic wording is found in
the Emergency Tenant Protection
Regulations (ETPR), the statutory
scheme governing rent-stabilized
tenancies outside New York City.3

For rent-controlled tenancies in
New York City, the New York City
Rent and Eviction Regulations pro-
vide that an action or proceeding to
recover possession of residential
property may be maintained when

[t]he tenant is committing or
permitting a nuisance in
such housing accommoda-
tions . . . or his conduct is
such as to interfere substan-
tially with the comfort and
safety of the landlord or of
other tenants or occupants of
the same or another adjacent
building or structure.4

The State Rent and Eviction Regula-
tions, which govern rent-controlled
tenancies outside New York City,

have the same language providing
for a nuisance-based holdover.5

For non-regulated, or free-mar-
ket, housing accommodations, most
leases allow landlords to terminate a
tenancy if the tenant is committing
or permitting a nuisance.6 Absent
that lease provision, the courts have
no jurisdiction under Real Property
Actions & Proceedings Law (RPAPL)
711(1) to entertain a nuisance-based
holdover.7 In Dass-Gonzalez v. Peter-
son, for example, the tenant had a
lease that did not contain a provision
allowing the landlord to terminate
the tenancy for objectionable con-
duct.8 Civil Court granted the land-
lord a judgment of possession, but
the Appellate Term, First Depart-
ment, reversed.9 The Appellate Term
held that a nuisance-based holdover
may not be maintained absent an
express provision in the lease giving
the landlord the right to terminate a
tenancy on that ground.10 Thus, even
though the tenant did not raise the
defect in Civil Court, the Appellate
Term found no jurisdictional basis
for a possessory proceeding under
RPAPL Article 7.11 The Appellate
Division, First Department, affirmed
the Appellate Term’s ruling and re-
articulated that the defect may be
raised for the first time on appeal.12

Nuisance Defined
A nuisance is a condition that

threatens the health, safety, and com-
fort of a building’s occupants.13 The
conduct complained of must be of a
continuing or recurring pattern.14

This stands to reason, at least for
rent-stabilized apartments, for which
the governing statutory language
provides that the conduct must be
“persistent and [a] continuing
course.”15
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A single incident of problematic
conduct will typically be insufficient
to establish a nuisance,16 although
some cases say otherwise. Thus, a
landlord’s allegation that a tenant or
subtenants had once plugged multi-
ple extension cords into electrical
sockets, causing a fire—conduct that
obviously threatened the premises’
occupants, not to mention the prem-
ises itself—was insufficient to sup-
port a nuisance holdover.17 More
typical of nuisance cases is when a
pattern of problematic conduct
occurs over a period of time. When a
tenant engages in a course of offend-
ing behavior, like continually allow-
ing offensive and excessive odors
and water leaks to emanate from the
subject premises, the tenant has
engaged in “conduct [that]
threaten[s] the comfort and safety of
building tenants or occupants.”18

The most recent Court of
Appeals pronouncement regarding
nuisance holdovers may be said to
require for eviction a course of con-
duct, as opposed to a single incident
of objectionable behavior. The Court
of Appeals in Domen Holding Compa-
ny v. Aranovich stated in dicta that
“[n]uisance imports a continuous
invasion of rights—‘a pattern of con-
tinuity or recurrence of objectionable
conduct.’”19 Statements or explana-
tions not necessary to a court’s deter-
mination of the issue at hand are not
binding precedent.20 The Domen
Court did not need to examine the
contours of nuisance proceedings to
determine that issues of fact preclud-
ed granting summary judgment for
the landlord.21 It can be argued,
therefore, that the requirement of a
pattern of objectionable behavior in
nuisance cases is really no binding
requirement at all. But dictum from
the Court of Appeals is a statement
of law from New York State’s highest
court and is thus highly persuasive
on the lower courts.22

Here is where things get confus-
ing, for many courts had held, pre-
Domen, that a single instance of
behavior can be an actionable nui-

sance if that single instance is suffi-
ciently egregious.23 And despite
Domen, some courts still so hold. 

For example, a recent, post-
Domen case held that a landlord
made a prima facie case for a
holdover predicated on nuisance
even though the proceeding was
based on a single incident. In 160
West 118th Street Corporation v. Gray,
a 75-year-old rent-controlled tenant
of some 50 years was alleged to have
engaged in “anti-social, disruptive,
destructive, dangerous, and/or ille-
gal behavior” when she shot her son
with an unlicensed gun. Although
the court noted that nuisance gener-
ally requires more than one incident,
the court weighed the qualitative
and quantitative aspects of the
behavior in deciding that the con-
duct complained of constituted a
nuisance.24 Yet the court also found
that the tenant’s possession of an
unlicensed firearm, unless purchased
on the day of the shooting, might
represent “an ongoing pattern of
objectionable behavior.”25

Hence the conundrum of defin-
ing nuisance: Need there be a pat-
tern of objectionable conduct, or may
an isolated incident so terribly objec-
tionable provide a sufficient basis to
commence a nuisance holdover? The
safe money is on saying that a pat-
tern of behavior is required to estab-
lish, prima facie, a nuisance-based
holdover proceeding. Civil Court
(Gerald Lebovits, J.), citing Domen,
so held in Goodhue Residential Compa-
ny v. Lazansky.26 So did the Appellate
Term, First Department, four months
later in S&M Enterprises v. Lau.27 A
continuous pattern of nuisance is
therefore needed, unless, perhaps,
like shooting your son with an unli-
censed handgun that has been in
your possession for some time, the
conduct is really, really egregious.

Prerequisite to a Nuisance-
Based Holdover: Predicate
Notices

Each of the statutory schemes
allowing for maintaining a holdover

proceeding predicated on nuisance
requires that the tenant be afforded
notice before the proceeding
begins.28 For free-market housing
units, lease provisions govern the
requisite notices that must be given
before a proceeding begins. This arti-
cle focuses on the notice required in
the rent-regulated context. That req-
uisite notice is known as a termina-
tion notice.29 Rent-stabilized tenants
must be afforded a minimum seven
days’ notice that their tenancy is
being terminated and that their fail-
ure to vacate might result in a sum-
mary proceeding commenced
against them.30 Rent-controlled ten-
ants are afforded 10 days’ notice,31

unless they are weekly tenants, in
which case a minimum two days’
notice is required.32 In either event,
for rent-controlled tenants, a land-
lord must also notify the Division of
Housing and Community Renewal
(D.H.C.R.)’s local office within 48
hours of serving the notice on the
tenant.33 A landlord need not, how-
ever, obtain a certificate of eviction
before commencing a nuisance
holdover against rent-controlled ten-
ants.34

Regardless of the regulatory
scheme, a notice to cure need not
precede a termination notice.35 If the
lease terms require the landlord to
serve a notice to cure as a predicate
to terminating the tenancy, the land-
lord must comply with the require-
ment even if the eviction proceeding
is based on nuisance.36 Nuisance is,
by definition, past conduct, inca-
pable of meaningful cure.37 A tenant
need not be afforded a cure period
when a nuisance is established, even
if the holdover is based on both nui-
sance and substantial breaches of the
lease.38

Even though a landlord need not
serve a notice to cure in a nuisance
holdover, courts will protect valu-
able leaseholds, and substantial
defects in a predicate termination
notice will result in dismissing the
holdover proceeding.39 Ideally, the
termination notice should apprise
the tenant of the lease provision and
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statutory ground(s) on which the ter-
mination is based, the specific facts
that establish the existence of the
ground(s) alleged (including approx-
imate dates, times, and individuals
involved), and a date certain by
which the tenant must vacate and
surrender the subject premises.40 But
the test of a proper termination
notice is reasonableness.41 The facts
alleged must be plentiful and specif-
ic enough to allow a tenant to defend
an eviction proceeding. Non-fatal
missing facts can be supplied later in
a bill of particulars.42

Although the failure to articulate
less essential elements like the lease
provision violated might not be
fatal,43 the failure to proffer sufficient
factual detail regarding the alleged
wrongful conduct might be. By way
of example, Carriage Court Inn, Inc. v.
Rains involved a nuisance holdover
based on the tenant’s allegedly caus-
ing substantial damage to the hous-
ing accommodation, his (or his
guests’) harassment of the owner or
other tenants, and an excessive num-
ber of guests, who themselves were
allegedly abusive toward other resi-
dents, caused unreasonable noise,
and threatened to burn down the
premises.44 The landlord failed to
allege specific dates and times of the
occurrences, the identities of the vic-
tims of the problematic behavior, or
that the tenant even knew of threats
made by his guests.45 The notice was
held insufficient because it failed to
apprise the tenant of the specific
facts on which the proceeding was
based, and thus it could not support
the holdover proceeding.46

Like all predicate notices, a
defective termination notice in a nui-
sance holdover cannot be amended.
A proceeding based on a defective
notice will be dismissed.47 But the
landlord will be free to start again,
whether or not the conduct contin-
ues, because the dismissal will be
without prejudice.48

Nuisance vs. Breach of a
Substantial Obligation of the
Tenancy

Landlord-tenant practitioners
must be mindful of the underlying
theory on which the eviction pro-
ceeding is based and of the predi-
cate-notice requirements involved in
each. Under RSC § 2524.2(a), eviction
for a tenant’s wrongful acts is pre-
cluded without the landlord’s first
serving the tenant with proper
notice. RSC § 2524.2(b) provides that
termination notices must set forth on
which of the permissible grounds for
eviction listed in RSC § 2524.3 the
proceeding relies. Under RSC §
2524.3, nuisance and substantial-
breach-of-a-tenancy-obligations are
separate grounds in which to seek
eviction. A holdover proceeding
based on a substantial breach of a
tenant’s obligation may, however, be
maintained only after the owner first
serves a notice to cure on the tenant
to allow the tenant an opportunity to
correct the violation.49 If the termina-
tion notice is insufficient or other-
wise defective, the proceeding must
be dismissed because, again, a predi-
cate notice cannot be amended.50

Examples of Nuisance
The heart of any nuisance pro-

ceeding is the tenant’s allegedly
problematic conduct. That conduct
can take many forms, including
maintaining a washing machine,51

harboring a nuisance pet,52 public
urination and other offensive con-
duct,53 illegal use,54 abusive or anti-
social behavior toward building staff
or owners or other tenants and occu-
pants,55 conduct that results from a
medical condition,56 excessive
noise57 or odors,58 the seemingly all-
inclusive “objectionable conduct” of
a tenant,59 and, in some instances,
even the failure to remit rent.60

Although any number (or combina-
tion) of these (or other) types of con-
duct will support a nuisance-based
holdover, some are litigated more
often than others.

Objectionable Conduct
If the lease allows the landlord

to terminate the tenancy for objec-
tionable conduct, the landlord must
prove in court by “competent evi-
dence” as required by RPAPL 711(1)
that the tenant engaged in that type
of conduct. 

When it comes to cooperative
living, a recent development has
been an apparent increase by cooper-
ative boards to terminate tenancies
for a shareholder-tenant’s alleged
“objectionable conduct.” The basis
for this development in the coopera-
tive context is a proprietary-lease
provision permitting the board or
the shareholders to terminate a ten-
ancy for the shareholder-tenant’s
objectionable conduct. Although
what might constitute objectionable
conduct itself is not defined in a
standard New York State proprietary
lease, the lease does, or should,
delineate the procedures to terminate
a cooperative lease on this ground.
Those procedures used before a ten-
ancy is terminated should minimally
include notice to the shareholder-
tenant; the shareholder-tenant’s hav-
ing an opportunity to be heard by
the board or the shareholders, and a
board or shareholder vote.

The leading case involving ter-
minating a cooperative tenancy for
objectionable conduct is 40 West 67th
Street Corporation v. Pullman.61 In
Pullman, the Court of Appeals
applied business-judgment deference
to a shareholder vote that terminated
a shareholder’s tenancy for objec-
tionable conduct.62 The sharehold-
er’s vote satisfied the competent-evi-
dence standard, and the cooperative
won its motion for summary judg-
ment. The Pullman Court recognized
that cooperative living is based on
sharing control over what happens
and who may live in the
community.63 The Pullman Court was
careful to articulate procedural safe-
guards to ensure that shareholders
are protected against bad-faith, arbi-
trary, or baseless terminations by



NYSBA N.Y. Real Property Law Journal |  Spring 2005  |  Vol. 33  |  No. 2 71

providing shareholders with three
affirmative defenses.64 To avoid
affording business-judgment defer-
ence to cooperative determinations
to terminate tenancies, shareholder-
tenants must prove (1) that the coop-
erative acted outside the scope of its
authority, (2) that the termination
did not further the cooperative’s cor-
porate purpose, or (3) that the termi-
nation was made in bad faith.65

In 13315 Owner’s Corporation v.
Kennedy, the shareholder-tenant suc-
cessfully defended against a board-
of-directors vote to terminate his ten-
ancy.66 The Kennedy court (Gerald
Lebovits, J.) found that a two-phase
analysis is required under Pullman.67

First the court must decide whether
the vote is entitled to business-judg-
ment deference.68 If the board is enti-
tled to deference, the inquiry ends,
and the cooperative must be award-
ed a final judgment of possession,
whether on summary judgment or at
trial. If the board is not entitled to
deference, then the court must, if
issues of fact arise, hold a trial to
determine whether the cooperative
has competent evidence of the share-
holder’s objectionable conduct under
RPAPL 711(1).69 The Kennedy court
held that the shareholder had proven
that the board acted outside the
scope of its authority and in bad
faith.70 The Kennedy court in particu-
lar found that the shareholder had
established that the board acted out-
side its authority in that the special-
meeting notice required by the pro-
prietary lease contained errors and
that the board was not properly
elected.71 The Kennedy court also
found that the board acted in bad
faith when it failed to afford the
shareholder a fair opportunity to be
heard to defend against the board’s
accusations.72

One issue the Kennedy court
addressed but ultimately was not
required to resolve was whether the
Court of Appeals’s decision in Pull-
man applied to board votes to termi-
nate tenancies for objectionable con-
duct.73 This issue was addressed in

London Terrace Towers, Inc. v. Davis, in
which the court (Gerald Lebovits, J.)
decided that the Court of Appeals
intended that board votes—not just
shareholder votes—be given busi-
ness-judgment deference.74 In Davis,
the shareholder’s tenancy was termi-
nated by a unanimous board vote.75

The shareholder was unable to show
that the board had acted outside the
scope of its authority, that the vote
did not further the cooperative’s cor-
porate purpose, or that the board
acted in bad faith.76 The Davis court
therefore found that the board vote
satisfied the competent-evidence
standard and granted the board’s
motion for summary judgment. 

Although Davis gives coopera-
tive boards broad power to deter-
mine who may reside in the coopera-
tive community, courts are under a
directive from the Court of Appeals
to exercise “heightened vigilance” in
examining whether board actions are
entitled to business-judgment defer-
ence.77 Cooperative boards must
comply with their procedures
scrupulously by following proper
election procedures, by providing
shareholders detailed objectionable-
conduct and termination notices, by
properly holding required special
meetings, by adhering to their lease
provisions to give warning in writ-
ing (if one is required), and by
affording shareholders a true oppor-
tunity to defend against the allega-
tions before the board votes to termi-
nate the tenancy.

Chronic Nonpayment or Late
Payment of Rent

A tenant’s chronic and unjusti-
fied withholding of rental payments
might be a nuisance if the landlord
can demonstrate aggravating condi-
tions.78 The significance of pleading
nonpayment of rent as a nuisance is
that it permits a landlord to circum-
vent the cure opportunities the ten-
ant might otherwise enjoy had the
landlord brought a nonpayment pro-
ceeding. The Court of Appeals in
Sharp v. Norwood ruled that a nui-

sance proceeding based on nonpay-
ment or late payment of rent cannot
be maintained absent proof of inter-
ference with the landlord’s or other
tenants’ use and enjoyment of the
property.79 But chronic nonpayment
holdover proceedings are permitted
when predicated on the ground that
the tenant has breached a substantial
obligation of the tenancy.80 The
Court of Appeals has not expressly
ruled on whether chronic nonpay-
ment or chronic late payment can
ever be a nuisance.81

The Appellate Division foresaw
the Court of Appeals’s insistence
that “additional proof of interfer-
ence” be pleaded for a nuisance
based on chronic nonpayment. In
1989, the Appellate Division, First
Department, held that to maintain a
nuisance holdover proceeding for
nonpayment of rent, a “landlord
must show that it was compelled to
bring numerous nonpayment pro-
ceedings within a relatively short
period and that the tenant’s nonpay-
ment was willful, unjustified, with-
out explanation, or accompanied by
an intent to harass the landlord.”82 In
1991, the First Department extended
that rationale to chronic late pay-
ment of rent, finding that three non-
payment proceedings over the
course of a three-year period, cou-
pled with 49 late payments over a
52-month period, were grounds for a
nuisance holdover.83 Similarly, the
Appellate Division, Second Depart-
ment, was unwilling to permit nui-
sance proceedings based on chronic
nonpayment absent a claim that
“aggravating circumstances” existed
that impaired the landlord’s enjoy-
ment of the property.84 Thereafter, in
1997, the Court of Appeals decided
Sharp v. Norwood, officially rendering
chronic nonpayment nuisance pro-
ceedings nearly impossible to prose-
cute absent a clear showing of inter-
ference with the landlord’s use and
enjoyment of its property or an
intent to harass the landlord by not
paying rent on time and having no
valid justification for paying rent late
or not at all.
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Sale and Use of Illegal Drugs
A tenant who engages in or per-

mits illegal drug use or sales within
the premises threatens the safety and
well-being of neighboring tenants
and is subject to eviction for creating
a nuisance.85 Landlords are author-
ized to begin a holdover proceeding
under RPAPL 711(5), which provides
that a landlord may maintain a spe-
cial proceeding if “[t]he premises, or
any part thereof, are used or occu-
pied as a bawdy-house, or house or
place of assignation for lewd per-
sons, or for purposes of prostitution,
or for any illegal trade or manufac-
ture, or other illegal business.”
Under N.Y. Real Property Law §
231(1) (RPL), a lease terminates
“[w]henever the lessee or occupant
. . . shall use or occupy [any building
or premises] for any illegal trade,
manufacture or other business.” 

The landlord must therefore
prove that the tenant has regularly
engaged in the alleged activity.86 A
tenant need not be directly involved
in illegal activity, but in that event
the landlord must “establish that the
tenant knew and/or acquiesced in
the illegal activity.”87 The landlord
must also establish a nexus between
the use of the premises and the ten-
ant’s illegal activity.88

Sometimes a landlord will be
required to show only that illegal
activity took place in the subject
premises and will not be required to
demonstrate the tenant’s knowledge
of, or even acquiescence in, the activ-
ity at issue. Those instances occur
when the premises or tenancy is cov-
ered by a government-subsidy pro-
gram. Tenants in these programs
receive subsidies for a portion of the
monthly rent due the landlord.89 The
leases for premises in these pro-
grams often provide that the tenancy
may be terminated for any drug-
related criminal activity by the ten-
ant of record or the tenant’s guest.90

When a tenant resides in subsidized
housing and illegal drug activity
takes place in or around the leased
premises, the tenant can be evicted

for that illegal activity, even if the
tenant was not engaging in the activ-
ity and even if the tenant was
unaware of the activity.91 A landlord
will still have to serve a termination
notice and show that the illegal
activity took place.92

Fire Hazards, Collyer’s
Condition, and Other
Mental-Health Issues 

A fire hazard may constitute a
nuisance. If a tenant intentionally
sets fires, the court will have no trou-
ble finding that a nuisance has
occurred.93 An accumulation of
newspapers and garbage in a ten-
ant’s apartment may constitute a
nuisance when the condition is a
health and fire hazard and when the
tenant fails or refuses to abate or cor-
rect the violative condition.94

An extreme case of clutter that
results in a fire hazard may be
caused by a psychological condition
akin to an obsessive-compulsive per-
sonality disorder.95 The obsessive-
compulsive tenants’ condition is
marked by an inability to throw
things away; their solution is to keep
everything. Colloquially this is
known as a Collyer’s condition.96 A
Collyer’s condition will provide
grounds for a nuisance-based
holdover, particularly when the
premises becomes a health or safety
hazard.97 A tenant residing in an
apartment deemed excessively clut-
tered to the point of constituting a
nuisance may be afforded an oppor-
tunity to cure the condition.98 If the
condition is cured timely, the war-
rant of eviction will be stayed per-
manently.

Obsessive-compulsive personali-
ty disorder is not the only mental
health condition that may impact a
tenancy. For example, in 1991, in
Frank v. Park Summit Realty Corpora-
tion, the court upheld a judgment of
possession against an 80-year-old
tenant who allowed his schizo-
phrenic nephew to live in the subject
premises.99 While living in the ten-

ant’s apartment, the nephew would
often engage in bizarre and disturb-
ing behavior, including walking
around the building in the nude and
verbally abusing other residents with
threats of physical and sexual
assault.100 The nephew also caused a
health and safety hazard to the other
residents because of his poor person-
al hygiene and unsanitary behavior
and to his uncle because he punched
him in the face.101 Although the
nephew’s behavior was markedly
improved while he was medicated,
he often failed to take his medica-
tion.102 The police had to be sum-
moned numerous times to usher the
nephew to a nearby hospital to med-
icate him forcibly.103 Although the
nephew voluntarily underwent treat-
ment to prevent future schizophrenic
episodes, the court held that the
other residents “had already been
forced to endure an intolerable and
continuing nuisance” and were enti-
tled to immediate relief.104

The Supreme Court had issued
two injunctions but the Appellate
Division, First Department, saw
them as ineffectual because the
nephew was not precluded from vis-
iting the tenant. Therefore, the First
Department found that the behavior
the other residents and the land-
lord’s staff had already endured enti-
tled the landlord to possession under
RSC § 2524.3(b).105 The Court of
Appeals in turn affirmed the Appel-
late Division’s ruling.106

Following the Court of Appeals
decision in Frank, the Appellate
Term, First Department, upheld the
eviction of a tenant who suffered
from schizophrenia despite the ten-
ant’s argument that her conduct did
not constitute a nuisance because it
was unintentional as caused by her
mental illness.107 In 301 East 69th
Street Associates v. Eskin, five neigh-
bors testified that the tenant’s abu-
sive and antisocial behavior substan-
tially interfered with their comfort
and safety, that the tenant threatened
them, and that the tenant often
caused disturbances in the building’s
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public areas.108 The tenant’s psychia-
trist testified that although he did
not believe that the tenant was vio-
lent, the tenant’s outbursts were like-
ly to continue at some future
point.109 The tenant argued that she
should not lose her home for unin-
tentionally objectionable conduct.110

The Appellate Term concluded that
the tenant’s state of mind is irrele-
vant when a holdover proceeding is
predicated on nuisance, but rather
that the effect of the tenant’s conduct
on the building staff and the other
tenants is dispositive.111

In cases involving tenants
unwilling or unable to attend to their
personal needs and who cannot rep-
resent themselves, a guardian ad
litem is required. Civil Practice Law
and Rules (CPLR) article 12 gives a
court the power to appoint a
guardian for litigants “incapable of
adequately prosecuting or defend-
ing” their rights.112 A determination
that the tenant is legally incompetent
is not required for a court to appoint
a guardian ad litem.113 A guardian
may be appointed on the court’s
own initiative114 or on motion by one
of the parties to the proceeding115 at
any point in the litigation. 

Unless the parties consent, a
court should hold a hearing to
resolve any motion seeking to
appoint a guardian to ascertain the
facts regarding the tenants’ ability to
protect or defend their rights.116 The
CPLR requires that before any order
appointing a guardian is effective,
the proposed guardian submit to the
court a written consent to the
appointment,117 although noncom-
pliance with this requirement has
been excused.118

In the nuisance context, the
appointment of a guardian, or the
failure to appoint a guardian later
determined to have been needed
from the proceeding’s outset, will
result in the court’s staying the pro-
ceeding to appoint a guardian.119 The
court should not stay the execution
of the warrant to appoint a guardian

ad litem if it is clear, however, that
appointing a guardian will not assist
in curing the nuisance.120

Washing Machines 
To support a nuisance holdover

claim for a tenant’s use of a washing
machine in an apartment, a landlord
must establish that the tenant’s
washing machine damaged individ-
ual apartments or the building’s
plumbing or electrical systems.121

If no proof of nuisance exists, the
landlord may still seek to remove the
tenant, or compel the tenant to cure
the condition, for a substantial lease
violation. Most standard leases and
cooperative house rules provide that
tenants may not, without the land-
lord’s consent, install a washing
machine in the apartment.122 A
breach of this provision may be
grounds to terminate the tenancy for
a substantial breach of a lease obliga-
tion.123 A landlord who does not
move to terminate the tenancy after
becoming aware of the tenant’s
washing machine may be found to
have waived the right to terminate
the tenancy under the lease.124

Courts recognize non-waiver provi-
sions providing that lease require-
ments may be modified only by a
written agreement between the land-
lord and the tenant.125 Courts have
found that landlords can waive their
right to object to a tenant’s washing
machine despite a non-waiver clause
if the landlord or the landlord’s
employees were aware of the wash-
ing machine and if the landlord did
not move to enforce the right to ter-
minate for many years.126 The waiv-
er of non-waiver clauses protects
tenants from landlords acting incon-
sistently with the agreement and
then moving to evict.

Pets 
As in washing-machine cases,

landlords must show facts that the
tenant’s pet constitutes a nuisance
because it substantially and unrea-

sonably interfered with other ten-
ants’ property rights.127 Harboring a
pet may also be a substantial breach
of a tenancy obligation.128 Under the
New York City “Pet Law,” New York
City Administrative Code § 27-
2009.1(b), once a tenant has begun
openly and notoriously to harbor a
pet, a landlord has a 90-day window
in which to object to a pet’s presence
as a substantial breach of a tenancy
obligation. After the 90 days have
passed without the landlord’s objec-
tion, the landlord will be deemed to
have waived any objection to the
pet.129 When the pet in question is
alleged to constitute a nuisance,
however, the Pet Law will not oper-
ate to prevent the tenancy’s termina-
tion, even if the landlord misses the
90-day window. When the pet is
causing a nuisance, the termination
is based not on a breach of a sub-
stantial obligation of the pet’s tenan-
cy, but on the objectionable con-
duct.130

Stipulations and Post-Judgment
Stays

Nuisance-based holdover pro-
ceedings, like all types of litigation,
are often settled by stipulation
between the parties. Absent a settle-
ment, and assuming a successful
landlord, another issue that frequent-
ly arises in resolving nuisance
holdovers is the issue of a post-judg-
ment stay.

A settlement agreement in a nui-
sance-based holdover should be
clear and unequivocal and delineate
the parties’ rights and responsibili-
ties.131 Because the proceeding is
predicated on the tenant’s conduct,
this often means defining that con-
duct and providing for a period of
“good behavior” that, when conclud-
ed, will result in discontinuing the
proceeding with prejudice about the
prior acts. If the tenant does not
comply with the stipulation during
the probationary period, the land-
lord must return to court to prove
that the tenant did not abide by the
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stipulation and to ask the court for a
final judgment and leave to execute
a warrant of eviction.132

Under RPAPL 753(4) and CPLR
2201, the court may, in appropriate
circumstances, allow tenants a cure
period before the warrant of eviction
issues or is executed. Under RPAPL
753(4), courts shall stay the issuance
of the warrant of eviction for a 10-
day cure period “[i]n the event that
such proceeding is based upon a
claim that the tenant or lessee has
breached a provision of the lease.” In
proceedings to recover possession of
homes based on the tenant’s holding
over after the tenancy has terminat-
ed, RPAPL 753(1) provides that the
court may grant a stay no longer
than six months. If a court decides to
grant the tenant a stay, RPAPL 753(2)
requires the court to direct the tenant
to pay continued use and occupancy
at the rental value of the premises. A
stay under RPAPL 753 is unavailable
if the landlord has proven that the
premises will be demolished for new
construction or that the tenant is
objectionable.133

When the circumstances do not
support staying the proceeding
under RPAPL 753(4), it is within the
court’s discretion under CPLR 2201
to stay conditionally the execution of
the warrant on “appropriate
terms.”134 Courts have no set rule
that defines appropriate terms. The
court’s exercise of its statutory
authority under CPLR 2201 is subject
to a reasonableness test.135 The court
must consider the facts of each case
when deciding what amounts to
appropriate terms.136 If appropriate
circumstances exist, the conditional
stay may exceed the six-month statu-
tory maximum set by RPAPL 753.137

Conclusion
Litigating nuisance proceedings

can be annoying. Knowing the pit-
falls and practicalities of these cases
will help resolve one of life’s prob-
lems.
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Responses of the Legislature and the Bar Associations to
Court Decisions on Sales of Residences
By Karl B. Holtzschue

Overview
This article addresses the reac-

tion of the legislature and the bar
associations to court decisions in two
substantive areas of the law relating
to sales of residences: (1) caveat emp-
tor and providing information to the
purchaser on the condition of the
property; and (2) allocation of the
risks in making the purchase contin-
gent on obtaining a mortgage loan
commitment.1

I. Caveat Emptor Cases and
the Property Condition
Disclosure Act

The condition of a property is a
critical aspect in the sale of a resi-
dence. Most purchasers have an
inspection made, either before the
contract of sale is signed or after the
signing, with the obligation to buy
contingent on a “satisfactory”
inspection.

A. Seller Generally Has No Duty
to Disclose Defects

The well-established case law
rule of caveat emptor, that the seller
has no duty to disclose defects, has
only a few exceptions in limited cir-
cumstances, such as active conceal-
ment, partial disclosure or buried
hazardous waste. Note that this rule
strictly applies only to an affirmative
duty of the seller to disclose; the
rules as to misrepresentations by the
seller are discussed later below.2

Consequently, here is some
advice the seller’s attorney should
give to the seller to explain caveat
emptor: “You have the right to
remain silent. Anything you say may
be held against you in a court of
law.”3

The leading, and most amusing,
case on caveat emptor is Stambovsky
v. Ackley,4 where a little old lady con-
tracted to sell her house in Nyack to

a New York City stockbroker. After
the buyer’s architect refused to
inspect because the house was reput-
ed to be haunted by a cheerful “little
person” in Revolutionary garb, the
buyer sued to rescind the contract.
The Supreme Court, New York
County (Lehner, J.) “reluctantly” dis-
missed the complaint, holding that
the buyer had no remedy at law.

The Appellate Division, First
Department modified the decision to
reinstate the cause of action for
rescission, holding (3-2) in an opin-
ion by Judge Rubin that in pursuit of
a legal remedy for fraudulent mis-
representation, the buyer hasn’t “a
ghost of a chance,” but the unusual
facts clearly warranted equitable
relief to the buyer, who sued prior to
the closing, was not familiar with the
area and could not readily have
learned about its reputation. The
seller’s articles in the Reader’s
Digest and the local press in 1977
and 1982 estopped her from denying
the haunting.

The opinion states that Prosser’s
rule (an action for non-disclosure is
available if the facts are not patent and
the buyer has equal opportunity for
obtaining the correct information) is not
the law in New York. There is no
duty on the seller to disclose any
information unless there is a confi-
dential or fiduciary relationship,
active concealment, affirmative mis-
representation or partial disclosure.

The opinion mentioned as “con-
tra,” but did not follow, the Third
Department case of Young v. Keith,5
holding that the failure to disclose
serious disrepair of water and sewer
systems of a mobile home park was
concealment of a material fact with
intent to defraud. This “superior
knowledge” exception has only been
followed in underground sewage
cases in the Third Department.

Other cases on caveat emptor:

• No duty to disclose class
action on groundwater con-
tamination, even where seller
was plaintiff in class action.6

• No duty to disclose sewer line
through third party land with-
out permission.7

• No duty to disclose land fill,
improper footings and foun-
dation.8

• No duty to disclose use of
chemicals in apple orchard.9

• No duty to disclose sex
offender across the street.10

B. Buyer Must Use Means
Available

The seller has frequently been
held not liable for misrepresentations
where the buyer had the means
available to verify the information.11

1. Most cases found the buyer
had the means available.12

2. A few cases found the buyer
did not have the means avail-
able.13

3. Several cases held that the
question of means available
was a question of fact for the
jury.14

4. Whether the buyer had the
means to discover the truth
by reasonable inspection is
illuminated by comparing
Dimatos v. Michel,15 with
Schooley v. Mannion.16 In
Dimatos, the buyer was fault-
ed for only testing the water
for bacteria but not for chlo-
rides and nitrates that would
make the water unsuitable for
drinking (not a “full ordinary
inspection”). In Schooley, the
court implied that the buyer
could have reasonably relied
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on a representation that the
building was fully insulated,
because insulation is a nonvi-
sual component not easily
verified without destructive
testing. 

C. Buyer Has Duty to Inspect
and Inquire

The purpose of caveat emptor is
more explicitly stated in the full
Latin phrase: that the purchaser
should exercise “proper caution.”17

In other words, the purchaser has a
duty to inspect. Thus, “buyer take
care” would be more accurate than
“buyer beware,” which might be
interpreted to mean that the buyer
takes all risks. A corollary to the pur-
chaser’s duty of inspection is a duty
of inquiry about conditions observed
during the inspection.18

D. “As Is” Clause May Protect
Seller

The seller may successfully
argue that the buyer loses due to the
standard language in the “as is”
clause that the buyer has inspected,
accepts the property “as is” and is
not relying on prior representations
of the seller.19 Contracts elsewhere
have described this more fully as
accepting the property “as is, with
all faults.” A used car ad I saw once
took this to the extreme by describ-
ing the car as “slightly as is”—
implying that the phrase had come
to mean “faulty” or “damaged.”

E. Response of the Legislature:
Property Condition Disclosure
Act

1. PCDA Passed

At the urging of the real estate
brokers, the legislature passed the
Property Condition Disclosure Act
(PCDA),20 effective March 1, 2002.
The author was chair of a task force
of the NYSBA’s Real Property Law
Section that commented on the
statute and gave advice to the Gov-
ernor’s Counsel. The Governor
vetoed an earlier version of the bill.21

The PCDA requires the seller to
deliver to the residential buyer a 48-

question Property Condition Disclo-
sure Statement (PCDS) and provides
for actual damages for willful failure
to provide truthful answers based on
actual knowledge or a credit of $500
at closing for failure to deliver the
PCDS. The 48 questions are listed in
four groups: (1) general (1–9); (2)
environmental (10–19); (3) structural
(20–25); and (4) mechanical (26–47).
(Question 48 asks about the school
district.) The originally proposed
standard of “constructive” knowl-
edge was deleted in the bill as enact-
ed, primarily due to the vigorous
objections of the Real Property Law
Section. The seller may answer the
questions with “yes,” “no,” “not
applicable,” or “unknown.” The
PCDS form explicitly warns the
buyer to obtain an inspection.

Upstate, where the broker usual-
ly fills in the blanks in a bar associa-
tion contract, a PCDS is routinely
being delivered; downstate, where
attorneys prepare the contracts and
transactions often involve larger
prices, the seller often opts to give
the $500 credit instead of delivering
a PCDS.

2. Cases on PCDA

There have been two lower trial
court cases on the PCDA so far, both
before the same judge in Richmond
County. At issue was: (1) a defect in
a swimming pool; (2) lack of munici-
pal approval and a certificate of
occupancy for a deck. Interestingly,
there is no question in the PCDA on
either subject. In the first case the
sellers answered “unknown” to 30 of
the 48 questions, but still got sued
and were held not liable because
they were not shown to have actual
knowledge of the defect in the swim-
ming pool.22 In the second case, the
seller was not sued, and the purchas-
er’s attorney was held not liable for
malpractice for failure to discover
the lack of approval for the deck.23

3. Effect of PCDA on Prior Case
Law

Failure to disclose in a PCDS
would likely reverse the result in the

cases on: landfill (Q13), fuel storage
tanks (Q14), termite infestation
(Q22), apple orchard chemicals
(Q18), roof leaks (Q24), water in the
basement (Q30), school district
(Q48), contaminated groundwater
(Q18?, Q27?), and sewer line under
third party land (Q7?).

Failure to disclose in a PCDS
would not make the seller liable in
the sex offender case because there is
no question in the PCDS on that sub-
ject. There are also no questions on
the condition of a swimming pool or
compliance with a certificate of occu-
pancy. Question 9 simply asks if
there are certificates of occupancy
related to the property.

Compliance with the certificate
of occupancy is covered by the stan-
dard bar association contracts and
should not be duplicated in the
PCDS.

4. Problems with the PCDS
Questions

The environmental questions are
so broad that they are a trap for
unwary sellers (e.g., grandma). The
Note to Seller lists a number of
petroleum products and hazardous
substances to worry about, but states
that the lists are not limited to the
listed items. Question 18 asks has
“any hazardous or toxic substance
[undefined] spilled, leaked or other-
wise been released”? Question 19
asks has the property been tested for
. . . or any other petroleum product,
methane gas or any hazardous or
toxic substance [undefined]?” The
use of those terms without definition
does not tell the seller what to think
about and exposes the seller to an
unlimited list of items.

The “material defect” standard
for roof and structural systems and
mechanical systems and services was
deliberately left undefined, because
the sponsors could not come up with
a more definite standard. The Real
Property Law Section had suggested
a $2,500 threshold. The lack of defi-
nition leaves the seller and buyer
(and their attorneys and the brokers)
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in an uncertain situation and passes
the buck to the courts.

Sellers who answer most of the
questions with “unknown” may find
themselves sued nonetheless and
challenged by evidence of their actu-
al knowledge of the defect, as in the
swimming pool case discussed
above.

In a recent survey conducted by
the Real Property Law Section, prac-
titioners noted these problems and
several practitioners suggested
adding a question about toxic mold.

So dealing with the known
ambiguities, and applying the PCDA
to future cases, has been left by the
legislature to the courts. 

II. Mortgage Commitment
Contingency Cases Lead to
Contract Changes

A. Nearly All Residential
Purchasers Need a Mortgage
Loan

Because most residential pur-
chasers need a loan to pay for the
purchase, they almost always condi-
tion their obligation to buy on
obtaining a mortgage loan commit-
ment. All standard bar association
contracts provide the purchaser with
a period of time to obtain a loan
commitment. In fact, the purchaser
needs to be able to obtain the loan
proceeds at the closing of the pur-
chase, but many things can happen
to prevent that from happening
(such as a loss of the purchaser’s
job). If the loan does not close, the
seller has lost a sale at the agreed
price and time and the purchaser
may be in default under the contract.
The critical question is who takes the
risk of loss if that occurs.24

B. Case Law Remedy for
Purchaser’s Default:
Forfeiture

A critical aspect in dealing with
a failure of financing at the closing is
the well-established Court of
Appeals rule that a defaulting pur-
chaser cannot recover the deposit,

whether or not the seller suffered
any loss (the deposit was 10%).25 The
decision noted that this rule has been
criticized as out of harmony with the
principle that actual damages is the
proper remedy for breach of contract
and has been abandoned by several
jurisdictions. But the court said that
the actual damage rule would cause
disputes over actual damages. Real
estate contracts are the best examples
of arm’s-length transactions. If peo-
ple are dissatisfied with the rule, the
court concluded, the time to say so is
at the bargaining table. My view is
that this 100-year-old precedent pro-
vides certainty, but not always fair-
ness. 

A recent case, Uzan v. 845 UN
Ltd. Partnership,26 upheld forfeiture
of a down payment of 25% of a mul-
timillion dollar price for the pur-
chase of new construction luxury
condominium units from a Donald
Trump sponsor by Turkish billion-
aires, who were subject to restraint
of assets and arrest for a prior $1 bil-
lion fraud against Motorola, Inc.,
finding that (1) the 25% down pay-
ment was specifically negotiated; (2)
the transaction was arm’s length; (3)
the parties were sophisticated busi-
ness people and represented by
counsel; (4) the 25% down payment
was customary for new construction
luxury condominium units; and (5)
there was no evidence of a disparity
of bargaining power or duress,
fraud, illegality or mutual mistake.
The opinion includes a detailed dis-
cussion of prior cases on forfeiture.

C. The Purchaser Must Pursue
the Application in Good Faith

The requirement of good faith on
the part of the purchaser in pursuing
the application for a loan is well
established.27

D. Commitment Required to be
Firm?

Several courts have allowed pur-
chasers to cancel on the ground that
the commitment was not “firm” (i.e.,
unconditional), often without con-

sidering whether the contract clause
specified that the commitment had
to be “firm.” The standard contract
of sale of a residence downstate,
jointly prepared by the Real Property
Law Section of the NYSBA, the N.Y.
State Land Title Association, the
Committee on Real Property Law of
the Association of the Bar of the City
of New York and the Committee on
Real Property Law of the N.Y. Coun-
ty Lawyers’ Association (“Multibar
Residential Contract”), has never
required the commitment to be
“firm”; it has referred to a commit-
ment on “customary commitment
terms.” 

There is no such thing as an
unconditional commitment; commit-
ments are always conditioned on the
purchaser’s credit and title to the
property remaining acceptable and
payment of fees and costs. Commit-
ments are often also conditioned on
sale of the purchaser’s prior home or
repayment of pre-existing debt.
Despite this custom, the Second
Department has held in at least three
cases that a contract conditioned on
the sale of the purchaser’s home is
not a “firm” commitment, in some
cases where the phrase “firm” does
not appear in the contract.28

E. Multibar Residential Contract
Conditioned on Issuance of a
Commitment

The 1990 and 1996 Multibar Res-
idential Contracts provided that the
contract was conditioned on
issuance of a written commitment
from an Institutional Lender to make
a first mortgage loan for a specified
amount, interest rate and term and
on “other customary commitment
terms, whether or not conditional upon
any factors other than an appraisal
satisfactory to the Institutional
Lender.” The purchaser was obligat-
ed to apply for the loan, furnish
accurate information, pay all fees,
pursue the application with dili-
gence, cooperate with the lender and
comply with all requirements of the
commitment.



NYSBA N.Y. Real Property Law Journal |  Spring 2005  |  Vol. 33  |  No. 2 81

F. Multibar Residential Contract
Not Conditioned on Funding
of the Loan

All bar association residential
contracts condition the purchaser’s
obligation to buy on issuance of a
commitment letter for the loan, not
on successful closing of the loan. A
former version of the standard bar
association contract to purchase a
cooperative apartment conditioned
the purchase on funding of the loan,
but that contract no longer does so.
The Multibar Residential Contract is
also conditioned only on issuance of
a loan commitment. The risk has to
be placed on either the seller or the
purchaser, and the bar associations
have chosen to put it on the purchas-
er.

G. Several Appellate Courts
Have Nonetheless Protected
Purchasers When the
Commitment Was Cancelled

After issuance, the mortgage
commitment may be cancelled by
the lender for any number of failures
to satisfy commitment conditions,
such as loss of the purchaser’s job,
failure of the purchaser to sell a prior
home, or failure to satisfy the
lender’s requirement of private
mortgage insurance. 

The Appellate Division First
Department has been particularly
sympathetic to the plight of pur-
chasers, reading into the contract a
right of the purchaser to cancel and
obtain a refund if the commitment is
cancelled through no fault of the
purchaser. The court has noted in
Creighton v. Milbauer29 and Kapur v.
Stiefel30 (discussed below) that the
contract does not provide for cancel-
lation by the purchaser in this cir-
cumstance. That is true, but the bar
association draftsmen believe that
the contract deliberately put this risk
on the purchaser by not providing a
right to cancel in that situation.31

In cases in the Second and Third
Departments, however, the purchas-
er has been held liable because the
loan commitment, not the contract of

sale, was conditioned on sale of the
purchaser’s prior home.32

H. Opinion and Dissent in the
Kapur Case

In the Kapur case,33 the purchas-
er got a loan commitment, but lost
his job before the closing, causing
revocation of his commitment, and
then sued the seller to recover his
down payment. The case involved
the cooperative apartment contract
of sale, but it is virtually identical to
the Multibar Residential Contract on
these issues.

In a relatively short opinion, the
majority held that because they
could not find an express provision
in the contract as to whether the pur-
chaser could cancel in this situation,
they would read in a test of good
faith and allow the purchaser to can-
cel if he showed good faith (i.e., that
the termination of the purchaser’s
employment was not of the purchas-
er’s making intended to bring about
the failure of the subject real estate
transaction). The majority could not
find that provision in the contract
because it was deliberately omitted
by the draftsmen of the contract. The
opinion also stated: “we rely on the
established principle that ‘[a] mort-
gage contingency clause is construed
to create a condition precedent to the
contract of sale,’” citing Creighton.
The majority clearly had great sym-
pathy for the purchaser and went to
some lengths to read into the con-
tract a right to cancel where the pur-
chaser acted in good faith.

The lengthy dissent by Judge
Saxe said that the majority had mis-
read the clear language of the con-
tract, and the draftsmen of the con-
tract agree with that analysis. Judge
Saxe said that the contract reflects a
recognition by the parties that the
purchaser might receive a condition-
al mortgage commitment. Thus, the
parties specifically contemplated the
possibility of such a condition to the
commitment and that the conditional
commitment letter would satisfy the
contract condition of obtaining a

commitment. “It is a fundamental
tenet of contract law that the parties
are free to allocate the risks that
might affect performance.” The seller
bears the risk until the purchaser
obtains a commitment; thereafter the
contract allocates to the purchaser
the risk of his financing falling
through prior to the closing. 

Judge Saxe said that Creighton
incorrectly treats conditions con-
tained in the commitment as condi-
tions precedent to the related, but sep-
arate, contract of sale. “To the extent
that this rule is applied without ref-
erence to the terms of the parties’
own agreement, it represents a com-
plete departure from the law of con-
tracts and condition, the only body
of law truly applicable, in favor of an
equity-laden analysis founded in
nothing more than sympathy for the
unfortunate buyer.” 

In closing, Judge Saxe noted that
the turnover of the deposit to the
sellers was not a windfall to them,
because the sellers had lost valuable
rental income for several months and
incurred carrying costs for seven
months longer.

The draftsmen of the contract
find Judge Saxe’s analysis wholly
consistent with their intent.

I. Bar Associations Respond by
Amending the Multibar
Residential Contract

The decisions allowing pur-
chasers to cancel after commitments
were issued were widely criticized
by practitioners, who were at a loss
to explain the outcome to their seller
clients.34

A Joint Committee of the bar
associations responsible for the
Multibar Residential Contract was
formed to work on amendments to
the contract in response to the deci-
sions. The committee deliberated at
some length changing the contract to
condition the purchase on funding of
the loan, but rejected doing so by an
overwhelming margin, primarily
because it would be a major change
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in a long-standing practice that
would for the first time put this risk
on the seller.

On the other hand, the Commit-
tee felt that it was important to clari-
fy the language of the contract: (1) to
clearly alert the purchaser to the
risks placed on the purchaser by the
contract and (2) to make sure that
the intent of the draftsmen was clear
to the parties and the courts. To alert
the purchaser, additional language
was added to the contingency clause
to make explicit the commitment
conditions that the purchaser was at
risk for and lengthy Notes on the
Mortgage Commitment Contingency
Clause were added at the end of the
contract.35 The author was chair of
the Joint Committee that participated
in drafting the changes to the con-
tract.

Specific language was added to
Paragraph 8(a) of the 2000 Multibar
Residential Contract to address these
issues:

(1) “The obligation of the Pur-
chaser to purchase under this
contract is conditioned upon
issuance” of the specified
commitment. This was
intended to make clear that
the contingency is a condition
subsequent, not a condition
precedent, to the contract. The
purchaser has contract obliga-
tions to apply and accept the
specified commitment in
good faith. 

(2) “To the extent a Commitment
is conditioned on the sale of
Purchaser’s current home, pay-
ment of any outstanding debt,
no material adverse change in
Purchaser’s financial condi-
tion or any other customary
conditions, Purchaser accepts
the risk that such conditions
may not be met” [emphasis
supplied]. This was intended
to make clear that a commit-
ment conditioned on sale of a
prior home puts the risk on
the purchaser of losing the
commitment if the prior sale

does not occur. It also alerts
the purchaser to the risk,
allowing the purchaser to
contract otherwise if the pur-
chaser so desires.

(3) The Notes on Mortgage Com-
mitment Contingency Clause,
that appear at the end of the
contract, provide, among
other things:

(a) Note 1: Both parties are
reminded that “Negotiat-
ed modifications should
be made whenever neces-
sary.”

(b) Note 2: “If the commit-
ment is later withdrawn
or not honored, Purchaser
runs the risk of being in
default under the contract
of sale with Seller.” This
expressly alerts the pur-
chaser to the risk.

(c) Note 3: “If there are loan
terms and conditions that
are required or would not
be acceptable to Purchas-
er, such as the interest
rate, terms of the loan,
points, fees or a condition
requiring sale of the cur-
rent home, those terms
and conditions should be
specified in a rider.” If,
for example, the purchas-
er does not want to
accept the risk that the
commitment will be with-
drawn if the purchaser
does not sell its home in
time, the purchaser can
negotiate with the seller
to delete that portion of
the contract clause.

(d) Note 5: “If, as has been
common, the commit-
ment letter itself is condi-
tioned on sale of Purchas-
er’s home or payment of
any outstanding debt . . . ,
such a commitment will
satisfy the contract con-
tingency nonetheless, and
Purchaser will take the

risk of fulfilling those
commitment conditions,
including forfeiture of the
down payment if Pur-
chaser defaults on its
obligation to close.” Here,
the purchaser is expressly
warned of the risk of for-
feiting the down pay-
ment.

Thus, the Joint Committee of the
bar associations modified the stan-
dard residential contract of sale to
make the intent of the draftsmen
with respect to the mortgage com-
mitment contingency clause clear
both to the purchaser and to the
courts. It remains to be seen if the
message is received by both.

J. Do Judges Consider The
“Maxton Effect”?

As noted above, the Court of
Appeals held in the Maxton case that
a defaulting purchaser cannot recov-
er the down payment, whether or
not the seller suffered a loss. Could it
be that this rule is influencing
judges, either consciously or uncon-
sciously, to try to find a way out for
purchasers who lose their commit-
ments through no fault of their own
(the “Maxton Effect”)? 

In fact, the Maxton forfeiture rule
is substantially undercut in practice
by the uniform contract provision
that the down payment is held in
escrow by the seller’s attorney until
the closing.36 Where the purchaser’s
commitment is cancelled, the seller
can declare the purchaser to be in
default, but the seller’s attorney can-
not turn the escrowed down pay-
ment over to the seller without first
notifying the purchaser and getting
the purchaser’s consent. A purchaser
who has lost a commitment through
no fault of the purchaser is unlikely
to readily agree to a release of the
escrow. At that point, the parties
usually negotiate a settlement, mak-
ing their best arguments. If the seller
can show damages, the seller will
insist on recovering the damages
first (at a minimum). But total dam-
ages to the seller cannot be fully
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known until a sale to another pur-
chaser is closed and the carrying
costs are calculated. In ordinary situ-
ations, where a resale has not yet
taken place when the refund is
demanded, the purchaser is likely to
recover some portion of the down
payment as the price of agreeing to
release the escrow. The Maxton rule
gives the upper hand to the seller,
but it does not in practice provide an
automatic forfeiture of the full
amount to the seller. 

K. What to Do?

Because of the practice of
escrowing the down payment, an
actual damage rule would probably
provide better guidance on reaching
a just-negotiated settlement. Would
not a judge be more willing to accept
that a contract puts the risk on the
purchaser if the purchaser was only
liable for actual damages if the pur-
chaser was not at fault? Since there is
not much prospect of changing the
Maxton rule in the Court of Appeals,
the only other way to change the
rule would be to say so in the con-
tract of sale. So far, the bar associa-
tions have not attempted to do that.
Maybe a creative judge will find a
way.
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Post-Eviction Motions to Restore
By Gerald Lebovits

I. Introduction
Like the Baudelaire orphans in

the Lemony Snicket children’s books,
parties to a summary proceeding in
New York’s First and Second Depart-
ments sometimes suffer through
what can only be described as a
series of unfortunate events. Land-
lords and tenants often suffer unfor-
tunate iniquities when an eviction
occurs or does not occur. 

Before executing the warrant of
eviction, the marshal, the court’s
enforcement officer, must serve a
notice of eviction on the tenant.1 A
tenant who does not obtain a stay of
the execution of the warrant of evic-
tion will be evicted. In the case of a
legal possession, the marshal will
remove the tenant from the premis-
es, change the locks or direct that the
locks be changed, and remain until
the landlord secures possession.2 If
the marshal conducts a full eviction,
the tenant’s possessions are also
removed.3

Once the tenant is evicted, what
can the tenant do to be restored to
possession? Under what circum-
stances may a court grant the relief
the tenant requests? If the tenant is
entitled to restoration, what must the
court do to ensure that the landlord
does not suffer losses for enforcing
lawful rights? This paper addresses
these issues. 

Motions to restore are typically
brought by order to show cause and
are scheduled to be heard one or two
days, and usually the next day, from
the tenant’s request. All post-eviction
proceedings are emergency applica-
tions. Once the tenant is evicted, the
landlord can re-let the premises to a
third party. The order to show cause
to restore a tenant to possession
therefore contains an order directing
the landlord not to re-rent, sublet, or
place anyone else in possession of

the subject premises until the court
resolves the tenant’s motion to be
restored. In the court’s discretion, the
tenant may be granted access to the
premises before the hearing date to
allow the tenant to collect medica-
tion or personal belongings that
remain locked in the premises. 

Because the motion is heard
before the marshal can be served, the
court often calls the marshal to say
that a post-eviction order to show
cause has been signed. That call
assures that a legal-possession case
will not become an eviction. Service
on the landlord’s attorneys is done
by fax or personally. There is no time
to await a mailing. If the landlord’s
attorneys appear regularly in the
court, some judges direct service by
calling counsel to inform them to go
to the court room to pick up the
order to show cause. 

If the eviction did not arise out
of a nonpayment or holdover pro-
ceeding in which the court awarded
the landlord a final judgment of pos-
session, the tenant must bring an
illegal lockout proceeding under
RPAPL 713(10) instead of an order to
show cause to restore in the existing
proceeding.4

Many landlords consent to
restoring tenants to possession.
Landlords have their reasons; they
have no incentive to evict an other-
wise good tenant if re-letting to
someone new will not increase the
rent. This is often the case in New
York City if the home is hard to rent,
if the tenant pays a high free-market
rent, or if the apartment is federally
subsidized and the rent will not be
increased upon vacancy. If the tenant
in one of these situations is not
objectionable, the landlord often
allows the tenant to be restored
because the landlord will be paid all
arrears and expenses, often by the

Department of Social Services (DSS).
DSS, which perhaps had declined to
assist earlier but might assist in the
event of an eviction (in which event
it will now also pay the landlord’s
expenses), can put the tenant on the
budget and thus assure that the
landlord will be protected in the
future by having DSS forward
checks to the landlord directly. 

In many other cases, landlords’
attorneys consent to restoration
because they believe that the judge
will order it anyway or because they
believe it morally the right thing but
request that the court issue an order
they can show their clients so that
their clients will not blame them but
rather the judge, the tenant, or the
legal system in general. 

That leaves a small percentage of
cases actually litigated. But litigated
motions to restore are hotly contest-
ed in both the First and Second
Departments.

II. Vacating Defaults
If a tenant defaults, the court can

grant the landlord a judgment. If a
tenant defaults in a holdover case,
the court must hold an inquest
before the court may enter a default
against the tenant. If a tenant fails in
a nonpayment case to answer or
answers but later fails to appear in
court, the court will not hold an
inquest but will award a final judg-
ment of possession on default.5 A
number of different approaches sup-
port vacating a default judgment in
both holdover and nonpayment pro-
ceedings. The court may vacate a
default judgment and restore the ten-
ant to possession if the tenant
demonstrates a meritorious defense
and excusable default under CPLR
5015, or the court may vacate a
default in the exercise of the court’s
inherent power to vacate its own
judgments. To do so the court may
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hold a Torres hearing. A Torres hear-
ing, named after New York City Hous-
ing Authority v. Torres,6 is a hearing at
which the court entertains a motion
to vacate a warrant of eviction based
on the “good cause” provision of
RPAPL 749(3).

CPLR 5015(a)(1) requires a
movant to demonstrate an excusable
default and meritorious defense
before a court will vacate a default.7
A tenant’s claim of constructive evic-
tion is sufficient to demonstrate
excusable default and meritorious
defense.8 Granting a motion to
vacate a default is discretionary.9
Vacating a default is inappropriate if
the tenant does not establish a meri-
torious defense or an excusable
default.10 Strong public policy in
New York favors opening default
judgments so that disputes are
resolved on their merits.11

A. Excusable Default

The court will first determine
whether the tenant has presented a
valid excuse for the default. The list
of factors that will establish a ten-
ant’s excusable default is non-
exhaustive. The following are exam-
ples of excusable defaults.

(1) Tenant Never Received Validly
Served Process

The court may, in a proper case,
vacate the possessory judgment even
if the tenant was properly served
with the petition and notice of peti-
tion. Vacating a default judgment
may be appropriate if the movant
did not receive actual notice of the
litigation until after the entry of
judgment.12 The tenant may establish
an excusable default by proving that
the tenant was out of state at the
time service was attempted.13 In
Brooklyn Properties v. Shade,14 the
Appellate Term, Second Department,
found that a tenant’s allegations
need not rise to the level of requiring
a traverse hearing to excuse a
default. The Shade court found that
Civil Court should have ascertained

whether the tenant, at work else-
where as a live-in aide when the
landlord served process, had an
excuse for defaulting.15 If the tenant
establishes a meritorious defense but
not an excusable default, vacating
the default judgment is inappropri-
ate.16

(2) Law-Office Failure

Under CPLR 2005 and CPLR
5015(a)(1), courts have the discretion
to vacate a default for law-office fail-
ure in the case of a represented liti-
gant. To establish an excusable
default, the movant must submit a
sworn statement from someone with
knowledge of the specific failure.17

Merely asserting law-office failure
without supporting facts to explain
and justify the default will be insuffi-
cient to excuse a default.18 Not all
law-office failures are sufficient to
establish an excusable default. Isolat-
ed mistakes or instances of neglect
might permit the court to exercise its
discretion to vacate a default, but
evidence of serious negligence or a
pattern of neglect will not.19 Waiting
11 months before moving to vacate
the default, for example, is unreason-
able and is not law-office failure suf-
ficient to establish an excusable
default.20

B. Meritorious Defense

If the tenant establishes an
excusable default, then the court will
consider whether the tenant has a
meritorious defense. To vacate a
default, a meritorious defense need
not be a complete defense. But the
defense must be complete to restore
a tenant to possession. If the defense
is only partial, such as a partial claim
under the warranty of habitability,
the court, assuming an excusable
default, will, before restoring a ten-
ant, attach conditions making the
landlord whole, consistent with the
viability and degree of the partial
defense. The tenant need establish
only a prima facie showing of a meri-
torious defense.21

(1) Lack of Personal Jurisdiction

After being evicted, the tenant
may raise the defense of lack of per-
sonal jurisdiction when moving to be
restored to possession. The land-
lord’s failure to make a reasonable
effort to complete personal (in-hand
or substituted) service before resort-
ing to conspicuous-place service is
sufficient to establish a meritorious
defense.22 The defense of improper
service of the petition and notice of
petition satisfies both requirements
that a tenant offer the court an excus-
able default and a meritorious
defense. As the First Department has
noted, if “Civil Court did not have in
personam jurisdiction over the ten-
ant, the court, even after the eviction
has taken place, may open the
default and dismiss the petition.”23

The tenant must present the court
with a sworn statement that the
landlord did not properly serve the
petition and notice of petition. A tra-
verse hearing should then be held to
determine whether the tenant
received proper notice of the pro-
ceeding. A default will not be vacat-
ed and the tenant will not be
restored to possession if the proceed-
ing’s only defect is that the marshal’s
notice of eviction was served
improperly or not at all.24 The ten-
ant’s only recourse in that event is to
sue the marshal.

(2) Payment of the Money Owed

Tenants who can prove that they
tendered to the landlord all the rent
owed before the warrant of eviction
issued will show excusable default
and a meritorious defense sufficient
to support vacating the judgment.25

Tenants who pay before a warrant is
issued are entitled to restoration.
Landlords who are paid in full are
not entitled to a warrant and may
not evict.26 Courts should also vacate
a default and restore the tenant to
possession if, before the warrant
issues, the landlord refuses to accept
a proper tender of the rent owed.27
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(3) Other Defenses

Courts have recognized other
defenses available to tenants that sat-
isfy the meritorious-defense require-
ment. Breach of the warranty of hab-
itability is a meritorious defense.28 A
landlord’s engaging in rent over-
charging is a meritorious defense.29

A landlord’s failure to file a certifi-
cate of occupancy with the Depart-
ment of Buildings is a meritorious
defense.30 This list is not exhaustive.
Any substantive or procedural
defense that has seeming validity
will satisfy the meritorious-defense
requirement a tenant may assert in a
motion to restore.

C. Tenant’s Incompetence

Vacating a default judgment may
be appropriate independent of CPLR
5015 if the default judgment was
entered against a tenant who suffers
from some condition or impairment
that contributed to or caused the
default. Under CPLR 1203, vacatur
may also be appropriate if the land-
lord was aware of the tenant’s condi-
tion and did not bring it to the
court’s attention. In Surrey Hotel
Assocs. LLC v. Sabin,31 for example,
Civil Court vacated the default judg-
ment because the landlord did not
inform the court that the tenant was
incompetent, although the landlord
was aware that Adult Protective Ser-
vices (APS) paid the tenant’s rent
and the landlord had observed the
tenant’s strange behavior. If the land-
lord does not know or have reason
to know that the tenant is incompe-
tent, the landlord may rely on a pre-
sumption of competence.32

Vacatur is proper even if a tenant
is not judicially declared incompe-
tent or appointed a guardian ad
litem. In Sengstack v. Sengstack,33 the
Court of Appeals articulated the spe-
cial duty courts have to protect rig-
orously the interests of incompetent
persons. Courts may not turn blind
eye to protecting incompetent liti-
gant, even those not yet judicially
declared to be incompetent.34 Public

policy is to protect the rights of the
mentally infirm.35

III. Tenants’ Failure to Adhere
to Stipulations

A tenant evicted for failing to
comply with a stipulation that
awards a landlord a final judgment
may move to be restored by urging
that the stipulation be vacated. That
would restore the tenant to the status
quo ante—a time before the tenant
consented to the judgment that led
to the eviction.

Enforcing stipulations, like
enforcing the enforcing courts’ own
orders, remains subject to court
supervision.36 The Appellate Divi-
sion, First Department, has stated
that Civil “[C]ourt possesses the dis-
cretionary power to relieve parties
from the consequences of a stipula-
tion effected during litigation upon
such terms as it deems just and, if
the circumstances warrant, it may
exercise such power if it appears that
the stipulation was entered into
inadvisedly or that it would be
inequitable to hold the parties to
it.”37 Courts should vigilantly inves-
tigate the facts underlying a pro-
posed stipulation of settlement
before so-ordering it. In Hegeman
Asset LLC v. Smith,38 for example, the
Appellate Term, Second Department,
restored the tenant after finding that
Civil Court erred in so-ordering a
stipulation that contained a discrep-
ancy between the amount sought in
the petition and the amount owed
when the proceeding began.

Courts apply a good-cause test
to determine whether the tenant is
entitled to relief from a stipulation.39

The Appellate Division, Second
Department, quoting from the Court
of Appeals’s In re Estate of Frutiger,
has stated that “good cause is
demonstrated where . . . a party has
‘inadvertently, unadvisably or
improvidently entered into an agree-
ment.”40

Another line of cases holds,
however, that stipulations are bind-

ing contracts and that absent fraud,
overreaching, or duress, one should
not be relieved from the agreement’s
obligations and burdens.41 The argu-
ment that stipulations are like con-
tracts assumes that the parties came
to an agreement after an arm’s-
length negotiation.42 Vacatur may be
appropriate if the tenant was not
represented in the negotiation
process.43 But courts are reluctant to
vacate stipulations that two attor-
neys negotiate.44

Some courts have declined to
follow the contract standard due to
the reality that many tenants appear
pro se and are unaware of their
rights and possible defenses.45

Courts will look to whether a tenant
has agreed to give up valuable
defenses to determine whether the
tenant should be relieved from the
stipulation.46 Courts may look at the
facts underlying the tenant’s deci-
sion to sign the stipulation to decide
whether the stipulation should be
vacated.47 This is especially true of
mentally incompetent tenants.48

IV. A Court’s Inherent Power
to Vacate Judgments and
Restore Tenants

In both the First and Second
Departments, a court may grant
restoration conditioned on the ten-
ant’s paying all arrears and the land-
lord’s costs, preferably by cash, certi-
fied check, or money order to
prevent any problems requiring re-
execution of the warrant.

A landlord in neither depart-
ment may appeal the court’s deci-
sion to restore if the landlord accepts
payment. In that event, the landlord
will no longer be an aggrieved party
under CPLR 5511.

Issuing an eviction warrant ter-
minates the landlord-tenant relation-
ship.49 But a court has the power to
grant relief after the warrant issues if
the tenant can demonstrate that the
judgment resulted from fraud, mis-
representation, or misconduct.50
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Courts also have the power to open
a judgment if the landlord fails to
accept a proper tender of rent before
the warrant issues.51 Beyond these
grounds are grounds to restore on
which the First and Second Depart-
ments agree and disagree.

A. Important Factors in the First
and Second Departments

If the tenant seeks to vacate a
warrant of eviction before it has been
executed in the Second Department
or to be restored to possession in the
First Department, courts in both
departments consider some of the
same factors when deciding whether
to restore a tenant.

Both departments consider the
reason for the tenant’s default an
important factor. For example, both
departments consider a default
attributable to DSS delays to be
excusable because the delay is
beyond the tenant’s control.52

Both departments further con-
sider the landlord’s bad acts when
deciding whether to restore the ten-
ant to possession.53 Failing to credit
the tenant with money already paid
is therefore something on which
courts rely when restoring tenants to
possession.54 A landlord’s right to
evict the tenant could be vitiated by
accepting rent from the tenant after
the judgment is satisfied and then
refusing to reimburse money after
the tenant is evicted.55 A landlord’s
fraud or misconduct in facilitating
the warrant’s execution is grounds to
restore the tenant to possession.56

A landlord’s acceptance of rent
after the warrant issues but before it
is executed will revive the landlord-
tenant relationship if the tenant can
show that the landlord accepted the
rent with the intent to revive the
landlord-tenant relationship.57 The
lease is not automatically revived if
the landlord accepts rent after the
warrant issues. The tenant must
prove that both parties intended to
revive the tenancy.58 The tenant may
prove the intent to revive by show-

ing that the landlord ratified a
renewal lease after the warrant
issued.59

A split exists between the First
Department and the Second Depart-
ment about what other circum-
stances allow Civil Court to vacate a
judgment and restore the tenant to
possession.60

B. First Department

In the First Department, Civil
Court has the discretion to restore a
tenant to possession and stay re-let-
ting of the premises. The court will
consider equitable factors and exer-
cise its discretion to restore a tenant
who shows good cause to be
restored, tenders the rent, and makes
the landlord whole. Failing to restore
if a tenant shows good cause is an
abuse of discretion that will lead to
reversal and appellate restoration.

First Department courts cite a
variety of sources for this discre-
tionary power. Some courts cite only
case law for the proposition that
Civil Court may in appropriate cir-
cumstances vacate a warrant of evic-
tion and restore the tenant to posses-
sion even after a tenant has been
evicted.61

Other courts resort to equity. In
New York City Housing Authority-
Edenwald Houses v. Roque,62 the court
articulated the equitable principle
that a court may grant relief from its
judgments. The Roque court held that
the principle is embodied in CPLR
5015 and made applicable to Civil
Court through Civil Court Act §
212.63

Still other courts cite RPAPL
749(3) for the proposition that courts
may vacate a warrant of eviction and
restore for good cause shown.64

These First Department courts cite
RPAPL 749(3) despite its express lan-
guage. RPAPL 749(3) provides:

The issuing of a warrant for
the removal of a tenant can-
cels the agreement under
which the person removed

held the premises, and
annuls the relation of land-
lord and tenant, but nothing
contained herein shall
deprive the court of the
power to vacate such war-
rant for good cause shown
prior to the execution there-
of. Petitioner may recover by
action any sum of money
which was payable at the
time when the special pro-
ceeding was commenced
and the reasonable value of
the use and occupation to
the time when the warrant
was issued, for any period of
time with respect to which
the agreement does not
make any provision for pay-
ment of rent.

On its face, RPAPL 749(3) might not
seem the logical source on which a
court may grant post-eviction relief
to a tenant. From its plain language,
RPAPL 749(3) applies only until the
warrant of eviction is executed and
the tenant is evicted. But many First
Department courts rely on its good-
cause language nonetheless.

Wherever the power comes
from, First Department courts have
adopted the “good-cause” provision
of RPAPL 749(3) to determine
whether factors make it appropriate
to restore a tenant to possession.65 If
the tenant shows good cause, the
court will then look to whether the
tenant has the ability to make the
landlord whole.66

(1) Good Cause

The courts in the First Depart-
ment have not stated definitively
what constitutes good cause. The
courts treat each proceeding on a
case-by-case basis rather than stating
a rigid formula to determine good
cause.67 Although the courts do not
use hard-and-fast rules about what
constitutes good cause, a study of
the case law reveals a non-exhaus-
tive list of factors that First Depart-
ment courts consider when deciding
whether to restore. In Parkchester
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Apartments Co. v. Heim,68 for exam-
ple, the Appellate Term, First
Department, offered some factors,
including willfulness and circum-
stances of the tenant’s payment
defaults, the length of the tenancy,
the apartment’s rent-regulatory sta-
tus, and the tenant’s delay in coming
to court to ask to be restored to pos-
session.69 These factors are consid-
ered in combination, not individual-
ly. Courts must therefore engage in
“a delicate balancing of the equities
between the parties” to determine
whether good cause exists.70 The
court must balance all the equities
and facts of the case, and in doing so
the court would be wise to hold a
Torres hearing, taking testimony as
appropriate.

The following is a discussion of
what courts in the First Department
consider important when looking at
each factor individually. 

(a) The Underlying Reason for
the Tenant’s Default in
Payment 

A tenant’s history of defaulting
in payments is a factor courts consid-
er when deciding whether good
cause supports a motion to restore
the tenant to possession. Courts are
more concerned, however, with why
a tenant has defaulted than with cre-
ating a predetermined number of
defaults that would automatically
preclude granting a tenant’s motion
to restore. If the tenant’s default is
due to third-party delays not within
the tenant’s control, the court may
appropriately grant the tenant’s
motion to be restored.71 A common
third-party delay occurs when DSS
processes a tenant’s request for assis-
tance.72

Restoration is also proper if the
tenant provides a reasonable expla-
nation for the default.73 Courts might
also restore if the tenant’s default
under the stipulation is de minimis
and the landlord is not prejudiced by
the tenant’s restoration.74

On the other hand, a tenant’s
willful failure to tender payments
owed to the landlord under a stipu-
lation or order might prevent the
court from finding good cause to
restore.75 A tenant’s poor payment
history is an example of a factor
against finding good cause to restore
the tenant.76 Courts also have the
discretion to consider the tenant’s
failure to abide by stipulations to
pay the landlord the arrears owed.77

If the tenant withholds rent unjustifi-
ably, no good cause exists to restore
to possession.78

(b) Length of the Tenancy

Courts may consider the length
of the tenancy when deciding
whether to grant the tenant’s motion
to restore.79 In Parkchester Apartments
Company v. Scott,80 the First Depart-
ment made clear how important the
length of the tenancy is on a motion
to restore a tenant to possession.81

The Scott Court affirmed a Civil
Court order to restore to possession
of his apartment, a 20-year tenant
who had not fully satisfied the judg-
ment amount before he was evict-
ed.82

(c) Apartment’s Rent-Regulated
Status

Courts consider the rent-regula-
tory status of the premises when
deciding whether the tenant should
be restored to possession.83 Courts
are less willing to allow a substantial
forfeiture as would occur if a rent-
regulated tenant were to lose a valu-
able tenancy for a relatively de min-
imis default.84 Conversely, courts are
less willing to vacate a judgment and
overturn a warrant for an unregulat-
ed tenancy.85

(d) Tenant’s Health

The tenant’s health is another
factor courts consider when deciding
whether good cause exists to restore
a tenant to possession.86 Often, the
tenant’s health is a factor that con-
tributes to a default.87 In Allerton
Associates v. Paschall,88 for example,

Civil Court granted the tenant’s
motion to be restored to possession
after it considered the tenant’s seri-
ous liver disease and the conse-
quences of his medical treatment.89

(e) Effect of Eviction on Tenant’s
Children

Evictions can be traumatic
events for the tenant’s family, includ-
ing any minor children in the home.
The court may consider the detri-
mental effect an eviction will have
on a tenant’s minor children when
deciding whether good cause exists
to restore the tenant to possession.90

(f) Tenant’s Bad Acts

One Bronx court ruled in late
2004, in Hazy Realty Corporation v.
Bermuda, that a court may consider
“in assessing whether good cause
has been shown sufficient to restore
an evicted tenant to possession . . .
the evicted tenant’s activities at the
premises and whether such activity
poses a threat to other tenants in the
building.”91 Several factors favored
the tenant in Hazy Realty. Post evic-
tion, he had all the money through
DSS, to satisfy the arrears and the
landlord’s expenses, and he was a
60-year-old man with a 17-year rent-
stabilized tenancy. But after a hear-
ing with testimony, the court found
that the tenant pre-eviction had sold
narcotics from his apartment. The
court rejected the tenant’s argument
that “if the landlord wished to evict
him [for selling drugs] it should
have started a holdover proceeding
or should commence one, once he is
restored to possession.”92 Noting
that the warrant extinguished the
landlord-tenant relationship, the
court wrote that it “certainly has a
duty to investigate whether it is pru-
dent to restore a tenant to posses-
sion, even in a non payment pro-
ceeding, where allegations are made
of illegal activity at the premises
which directly affects the quiet use
and enjoyment of the premises of not
only other tenants but of the land-
lord itself.”93
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(2) Tenant’s Ability to Make the
Landlord Whole

An important consideration that
courts must make when deciding
whether the tenant is entitled to be
restored to possession is whether
and when the tenant can make the
landlord whole.94 The court may
fashion a remedy by which the ten-
ant is restored and ordered to pay all
the landlord’s costs.95

The costs for which the tenant is
responsible include all outstanding
arrears to date (a sum that might
exceed the judgment amount and
extends to the date of restoration),96

the process server’s fees,97 the mar-
shal’s fees, any moving costs the
landlord incurred as a result of a full
eviction,98 the landlord’s attorney
fees,99 and all filing fees.100

It is doubtful in a typical case
that a court may restore the tenant
before the landlord is made whole,
although some courts do so if the
landlord does not object strenuously.
In one recent Queens case, a court
restored a tenant temporarily when
the landlord was not ready to pro-
ceed to a hearing on a motion to
restore.101 In another recent Bronx
case, a court ordered that the tenant
be restored upon paying arrears and
stayed re-letting through July 29,
2004, but scheduled a hearing on
attorney fees and costs for August
18, 2004, because the court could not
“determine from the limited record
before it what, if any, attorney’s fees
and costs should be awarded” to the
landlord.102 Untested on appeal,
moreover, is whether a court may
immediately restore a tenant in dire
need of restoration if the tenant has a
guaranteed commitment from DSS
to make the landlord whole in a few
days and, to assure payment,
whether a court may allow re-execu-
tion of the warrant without further
marshal’s notice if full payment is
not made by a date certain.

It is unclear when the funds
must be tendered to the landlord for
the tenant to be restored to posses-
sion. If the delay in obtaining the

funds necessary to make the land-
lord whole is attributable to a third
party like DSS, the court, in its dis-
cretion, may grant the motion to
restore but postpone the date of pay-
ment and stay re-letting briefly.103

The rule in the First Department,
therefore, is that if the tenant has the
funds in court to make the landlord
whole or will have the funds by a
date certain, the court may properly
consider granting the tenant’s
motion to be restored, with a brief
stay of re-letting, if good cause sup-
ports the motion.104

The Appellate Term, First
Department, has upheld the exercise
of Civil Court’s discretion to vacate a
warrant of eviction and restore the
tenant to possession when the tenant
can secure DSS or charitable assis-
tance to satisfy the underlying judg-
ment and the landlord’s expenses.105

The Appellate Term, First Depart-
ment, has even found that Civil
Court commits reversible error in
deciding a motion to restore when it
fails to take evidence about the ten-
ant’s application to DSS.106

If an issue arises over whether
the landlord’s costs—like the attor-
ney fees—are reasonable and justifi-
able, the court should hold a hear-
ing. Courts differ over how much
attorney fees a landlord is entitled
to. Some courts will award attorneys
fees from the commencement of the
proceeding; other courts exclude fees
from any point at which the landlord
entered into a stipulation with the
tenant but did not expressly reserve
the right to seek attorney fees.

C. Second Department

(1) The Second Department’s
General Rule

Second Department case law
holds that once the warrant of evic-
tion is executed, the court’s power to
grant relief from a possessory judg-
ment is restricted.107 Although this
rule might be evolving, as explained
below, the Second Department’s gen-
eral rule is that a court may vacate a
warrant of eviction and restore a ten-

ant to possession only if the tenant
can prove that the warrant was
issued due to (1) fraud under CPLR
5015(a)(3); (2) lack of jurisdiction
under CPLR 5015(a)(4); or (3) the
landlord’s refusal to accept a proper
tender of arrears under CPLR
5015(a)(3).108 The reason to grant a
tenant’s motion to be restored under
those three circumstances according
to the Second Department’s general
rule is that the court presumes that
but for the landlord’s misconduct,
the tenant would have taken the
steps necessary to prevent the war-
rant’s execution.109

Second Department courts cite
RPAPL 749(3) for the proposition
that the power of a court to sign an
order to show cause to vacate a war-
rant and restore the tenant to posses-
sion ends once the warrant is execut-
ed.110 That is, Second Department
courts take a purist approach by
reading RPAPL 749(3) literally.

In construing RPAPL 749(3), the
Appellate Term, Second Department,
has consistently held that paying
rent arrears does not, by itself, con-
stitute good cause to vacate the war-
rant of eviction after its issuance.111

Second Department courts, under its
established rule, cannot restore ten-
ants conditioned on landlord receiv-
ing full payment.112 In Davern Realty
Corporation v. Vaughn,113 for example,
the Appellate Term, Second Depart-
ment, held that a tenant may obtain
relief from a judgment once the war-
rant is executed only by showing
factors that allow a court to vacate a
judgment under CPLR 5015.114

(2) The Argument That the
Second Department Should
Follow the First Department’s
Discretionary Analysis

The foundation of the argument
that the Second Department should
follow the First Department’s good-
cause analysis interpreting RPAPL
749(3) and Civil Court Act § 212 is
that the Appellate Division is a sin-
gle statewide court divided into
departments for convenient court
administration. The argument con-
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tinues that stare decisis requires that
courts in other departments follow
the precedents set by another depart-
ment’s Appellate Division until their
Appellate Division or the Court of
Appeals articulates a different
rule.115 The Appellate Division, Sec-
ond Department, noted in Mountain
View Coach Lines, Inc. v. Storms that
the principle of stare decisis is “nec-
essary to maintain uniformity and
consistency.”116

The Appellate Division, First
Department, has repeatedly upheld
Civil Court’s discretionary power to
restore tenants to possession, most
recently in Parkchester Apartments
Company v. Scott117 and 102-116
Eighth Avenue Associates, L.P. v.
Oyola.118 The First Department held
in Scott in 2000 that Civil Court may
in its discretion restore a tenant to
possession and stay re-letting of an
apartment if the tenant shows good
cause.119 The Oyola Court in 2002 re-
affirmed the Scott’s good-cause
test.120 Neither the Court of Appeals
nor the Appellate Division, Second
Department, has yet enunciated a
rule different from the First Depart-
ment’s good-cause rule. Rather, and
as explained above, the Appellate
Term, Second Department, has
developed a rule that leaves Civil
Court little discretion about an evict-
ed tenant’s motion to be restored.121

Tenants accordingly argue that
the First Department’s Scott and
Oyola decisions have overruled the
Appellate Term, Second Depart-
ment’s rule governing when it is
appropriate to restore a tenant to
possession. Some Civil Court and
Housing Part judges in the Second
Department have rendered unpub-
lished opinions agreeing with this
argument. One published opinion,
Kew Gardens Associates v. Ruvio,122

decided in December 2004 in the Sec-
ond Department’s Queens County,
adopted the First Department’s
good-cause argument outright. Cit-
ing Scott and Oyola, although with-
out discussing the point about stare
decisis, the court restored a long-

term rent-stabilized tenant who
missed a payment because he was
suffering from depression, who had
the funds but could not prove it
when he applied for an order to
show cause, who upon eviction
owed only one month of rent, and
who applied for prompt relief.123

Several cases currently on appeal in
the Appellate Term, Second Depart-
ment, raise whether Second Depart-
ment courts must follow Scott and
Oyola, but thus far the Appellate
Term, Second Department, has not
addressed the Mountain View argu-
ment. Nevertheless, the Appellate
Term, Second Department, has
moved incrementally in the past year
toward the First Department’s posi-
tion in terms of First Department
results, if not in terms of First
Department reasoning.

(3) Developments in the Second
Department

The Appellate Term, Second
Department, has recognized over
time and in selected cases that courts
have some judicial discretion when
confronted with a motion to restore
to possession when the tenant
defaults under a stipulation. In
Ocean Realty Associates v. Mitchell,124

the court, without citing CPLR 5015,
held that if a tenant’s default is de
minimis, Civil Court has the discre-
tion to restore the tenant to posses-
sion. In Mitchell, the Appellate Term
restored the tenant to possession
after finding that the tenant’s default
under a stipulation was minimal,
inadvertent, and promptly cured.125

In Raridge Properties v. Haner,126 the
court similarly found that under the
circumstances the tenant’s failure to
comply with the stipulation was
inadvertent and promptly cured.127

Recently, the Appellate Term,
Second Department, has highlighted
factors that make it appropriate to
restore a tenant to possession despite
the tenant’s not proving fraud, that
the landlord was paid, that the land-
lord refused payment before the
warrant issued, or that the court

lacked jurisdiction because of defec-
tive service of process.128 The factors
include the tenant’s ability to pay the
landlord all the arrears.129 As cur-
rently formulated, the Second
Department’s test, as best this author
can determine, is that if a court
should have stayed execution of the
warrant pre-eviction, a court should
restore post eviction.

For example, in Hegeman Asset
LLC v. Smith,130 the Appellate Term,
Second Department, conducted its
own evidentiary hearing and over-
turned Civil Court’s decision
because of “clear error and exigent
circumstances.”131 The tenant
claimed in her post-eviction order to
show cause that she complied with
the stipulation.132 The landlord sub-
mitted no written opposition, and
the motion court did not conduct an
evidentiary hearing.133 The Appellate
Term vacated the stipulation and the
judgment and, citing CPLR 5015(d)
and Civil Court Act § 212, restored
the tenant to possession.134

This trend in the Second Depart-
ment toward considering equitable
factors when deciding whether to
restore a tenant to possession contin-
ued in NYCHA-Kingsborough v. Sulli-
van.135 The Kingsborough court
reversed and remanded a Civil
Court denial of the tenant’s motion
to be restored to possession after
DSS failed to pay the arrears.136 A
DSS liaison was in the courtroom
when the stipulation was entered
into, and the liaison assured the
court that the tenant’s application for
public assistance was approved.137

The Kingsborough court stated that
the tenant should be restored
because “the fault for DSS’s failure
to make the payment by [the stipula-
tion] date cannot be laid at tenant’s
door.”138 The Kingsborough court
pointed out that because the land-
lord is a City agency and because it,
or at least its attorney, knew that
another City agency had agreed to
pay the outstanding rent, the City
should not have evicted the ten-
ant.139
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Moreover, in late 2004, the
Appellate Term, Second Department,
in a brief unpublished opinion, came
close to adopting the First Depart-
ment’s good-cause analysis. In 576
Realty Corp. v. Sneed,140 the court
upheld Civil Court’s exercise of dis-
cretion in restoring a tenant to pos-
session.141 The 576 Realty court
pointed to the evicted tenant’s
lengthy tenancy (20 years) and
restored the tenant on the condition
that she pay all arrears and the land-
lord’s marshal and legal fees.142

In view of the recent case law
reversing lower courts for denying
tenants’ motion to restore, it is clear
that a shift has affected the Appellate
Term, Second Department, yet the
contours of the shift are not yet clear.

V. RPAPL 747-a
Under RPAPL 747-a, if the tenant

appears in the proceeding and there-
after defaults, the court may not stay
re-letting of the subject premises
unless the tenant first deposits the
full amount of the judgment with the
court. The First Department has held
that RPAPL 747-a is facially constitu-
tional.143 The First Department has
found that RPAPL 747-a does not
strip the court of its “fundamental
decision making capacity,”144 includ-
ing the ability to restore a tenant to
possession.

The Appellate Term, Second
Department, reached a different con-
clusion in Jones v. Allen.145 That court
found the statute unconstitutional as
applied to a court’s discretion tem-
porarily to stay warrants when the
ultimate relief sought was not more
time to pay but to vacate the warrant
or final judgment.146 The Appellate
Term, Second Department, found
RPAPL 747-a unconstitutional as
applied to stays to vacate warrants
or judgments under the separation-
of-powers doctrine because, the
court wrote, the legislature created a
statute that impermissibly interferes
with the court’s inherent judicial
function.147 Thus, in Brooklyn Proper-
ties v. Shade,148 the Appellate Term,

Second Department, granted itself
the power to stay re-letting and to
restore the tenant to possession
pending the tenant’s appeal of an
order denying restoration after evic-
tion. The court concluded that by
limiting stays of re-letting under
RPAPL 747-a, the legislature
affirmed the courts’ power to grant
stays not prohibited by statute.149

VI. New Tenants in Possession
of the Subject Premises

If restoration to possession is
sought, the movant-tenant must join
any person in possession. However,
the trial court may not join sua
sponte; so the tenant must make a
motion.150 Appellate courts, howev-
er, have directed the joinder of the
new tenant.151 New tenants have a
due-process interest in the premises,
and they may not be deprived of
that interest without being made a
party.152 If the former tenant does
not join the current tenant, the for-
mer tenant is relegated to an action
for damages against the landlord for
wrongful eviction.153

If the former tenant is eligible to
be restored, the court must balance
the equities between the former ten-
ant and the current tenant to decide
whether the current tenant should be
ousted.154 The court must consider a
variety of factors when balancing the
equities.155 One consideration is the
timeliness of the evicted tenant’s
motion for reinstatement.156 Another
is whether the new tenant is impli-
cated in the illegality by being
involved with the landlord or
whether the new tenant is an inno-
cent party.157 Courts have a difficult
time disturbing an innocent third
party’s tenancy, but a court will do
so on a proper balancing of the equi-
ties.158

If the evicted tenant can estab-
lish a case for wrongful eviction, the
court may award treble damages
under RPAPL 853.159 A landlord’s
possible defenses to a claim for
wrongful eviction include that the
premises was voluntarily surren-

dered or abandoned or that an
accord and satisfaction concerned a
surrender.160 A judgment of posses-
sion will also defeat a claim for
wrongful eviction.161

VII. Conclusion
The power of the court to grant

relief from its own orders and judg-
ments is a fundamental judicial pre-
rogative designed to prevent injus-
tice, make the parties whole, and
avoid forfeiture. Granting or deny-
ing a tenant’s motion to be restored
to possession can have dire conse-
quences for landlords, tenants, and
the public at large. Tenants can lose
valuable tenancies for a simple
default. After numerous stays, a
landlord might be forced to accept a
deadbeat tenant and source of con-
siderable aggravation. And the pub-
lic has a stake in preventing home-
lessness and, at the same time,
assuring that court orders and stipu-
lations be adhered to. The court
must look to the facts and the evolv-
ing law in each department to decide
who is entitled to relief and how to
fashion that relief.
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dice. This really is heartening. Minis-
terial glitches like this are inevitable
from time to time. And it is hard to
imagine that a defendant could be
damaged by failure to perform this
mechanical task. That being so, the
courts do not want to vacate a fore-
closure for what in the end is a mis-
take without consequence.

Endnote
1. Chase Home Mort. Corporation v. Marti,

279 A.D.2d 270, 719 N.Y.S.2d 14 (1st
Dep’t 2001).
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problem is much worse than just
wondering when it will be entered. 

In any event, a copy of the judg-
ment is usually not available to
counsel until after it is entered and a
sale cannot be scheduled until at
least a copy of the judgment is
received. In much of upstate New
York, though, the court makes the
judgment available to the attorney
with responsibility then upon coun-
sel to convey it to the clerk for entry. 

So, mundane, yes, unimportant,
no. It is conceivable that an unen-
tered judgment can be obtained
(counsel pushes for that which pleas-
es clients) and the foreclosure action
could proceed even though there
was no entry. While moving the case
along is desirable, the lack of entry
would still be a defect. Could bor-
rowers—especially those crafty ones
bent on delay as a lifetime ambi-
tion—pounce on that as a fatal error?
A fairly recent case says probably
not.1

Under what the court referred to
as “unique circumstances” (although
it wasn’t clear what those were) fail-
ure to enter the judgment was ruled
a correctable defect because the bor-
rower suffered no cognizable preju-

BERGMAN ON MORTGAGE FORECLOSURES:

(Who Cares About) Entering the Foreclosure Judgment
By Bruce J. Bergman

This
sounds like it
might be the
minutae
which we
hope others
need to cope
with. But as a
practical mat-
ter the issue
can impact
upon the

progress of a foreclosure and then it
certainly matters to all. (By the way,
there is a happy ending to this one.)

As most practitioners should
recall, in New York, the judgment of
foreclosure and sale (let’s just call it
the judgment) is the last paper which
issues from the court in the course of
a foreclosure and it is the document
which finally authorizes that a fore-
closure sale be conducted. Sometimes
it takes many months to obtain (as in
New York City) but once the judge
signs it, the case is almost on its way.
First, though, the clerk of the court
must enter it, which means officially
log it in and file it. Although that act
is itself simple and ministerial, not
infrequently it takes days or weeks to
be done. Sometimes the court even
loses the judgment and then the
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767 Third Avenue LLC v. Orix Capital Markets LLC, 2005 NY Slip Op. 50123U, 2005 N.Y. Misc. LEXIS 204
(Sup. Ct. N.Y. Co. 2005)

Plaintiffs, 767 Third Avenue LLC
(767) and 320 West 13th Realty LLC
(320), which are related entities, com-
menced this current action against
their loan servicer, Orix Capital Mar-
kets LLC (Orix). In an attempt to
minimize mortgage recording fees,
both plaintiffs wanted to refinance
their mortgage loans by pre-paying
the loans and receiving an assign-
ment of mortgage instead of a satis-
faction. Plaintiffs allege that Orix
wrongfully charged 767 an exces-
sively high assignment of mortgage
fee, and wrongfully refused to pro-
vide 320 with an assignment of
mortgage because of 767’s challenge
on the fee issue. 

The Supreme Court, New York
County, consolidated three separate
motions made by both sides on this
pending litigation. In the first
motion, Motion 001, Orix moved,
pursuant to CPLR 3212, for summa-
ry judgment dismissing the com-
plaint. In the second motion, Motion
002, Orix moved for summary judg-
ment as to liability on its counter-
claim against 767. In the third
motion, Motion 003, plaintiffs moved
under CPLR 3025(b), for leave to
amend the complaint. The court
denied motion 002 entirely, and
granted, in part, elements of motions
001 and 003.

767 is the fee owner of the land
and commercial office building locat-
ed at 767 Third Avenue, New York,
New York. On May 11, 1998, 767 exe-
cuted two loan documents from
Credit Suisse First Boston Mortgage
Capital LLC (CSFB). These docu-

ments included an “Amended,
Restated and Consolidated Promis-
sory Note,” promising to pay CSFB
the principal sum of $41,500,000,
with interest. They also included, as
security, an “Amended, Restated and
Consolidated Mortgage, Assignment
of Rents and Security Agreement.”
Both of these loan documents were
first assigned to State Street Bank
and Trust Company (State Street), as
trustee for the benefit Certificate
holders of the Credit Suisse First
Boston Mortgage Commercial Mort-
gage-Pass Through Certificate Series
1998-C1. They were re-assigned, pur-
suant to a “Pooling and Servicing
Agreement,” to Orix as master ser-
vicer of the trust. 

In August 2003, 767 requested
an assignment of its mortgage and
informed Orix of its intent to re-
finance the loan. Orix requested that
767 pay an assignment fee in the
amount of $413,819.77, which
equaled one-percent of the unpaid
principal remaining on the loan. 767
agreed to pay the fee in order to
avoid the higher mortgage recording
fee of $1,815,000. At the closing held
on September 11, 2003, Orix deliv-
ered an assignment and 767 deliv-
ered a release. The release provided
in relevant part, “Borrower hereby
releases Noteholder and Servicehold-
er and their agents, employees and
attorneys [collectively the “Re-
leasees”] from: [a] any and all claims
relating to the $413,819.77 fee
charged for the Assignment and [b]
any claim that the amounts set forth
in the Payoff Statement are incor-
rect.” 

767 claims that Orix demanded
that it be released from any liability
arising from the collection of the
assignment fee. Additionally, 767
asserts that it only agreed to the
release and payment of the high
assignment fee because the closing
date for its refinance was quickly
approaching and it wanted to miti-
gate its damages. 

The second plaintiff, 320 is the
fee owner of the land and a commer-
cial office building located at 320
West 13th Street, New York, New
York and a related entity to 767. On
April 22, 1998, 320 executed loan
documents, which included an
“Amended, Restated and Consoli-
dated Promissory Note,” which
promised to pay the principal
amount of $5,850,000. It also includ-
ed, as security, an “Amended,
Restated and Consolidated Mort-
gage, Assignment of Rents and Secu-
rity Agreement.” Thereafter, as with
the 720 loan, CSFB assigned the 320
loan documents to State Street. 

In March 2004, 320 requested
from Orix an assignment of its mort-
gage and informed Orix that it
intended to repay the note. In a let-
ter, dated March 31, 2004, Orix
denied 320’s request for an assign-
ment of mortgage. On April 9, 2004,
320 prepaid the note and Orix deliv-
ered a satisfaction of mortgage. On
the same day, 320 entered into a new
loan, and paid a mortgage recording
tax in the amount of $275,000. 320
alleges that Orix denied its assign-
ment request to punish 320 because
the related entity, 767, had ques-

CASE NOTE
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tioned the legality of Orix’s actions
in their refinancing. 

In its motions, Orix argued that
767’s claim was barred by the
Release, which freed Orix from lia-
bility from all of the claims asserted
in this action, also, that the tort
claims were invalidly stated. Orix
also argued that New York Real
Property Law, after its amendment
in 1989, only obligates a lender to
provide a “certificate of discharge.”
Orix asserted that this certificate had
been offered to 767, and actually
given to 320. Orix also claimed that
the operative agreements, both of
which contained merger clauses, do
not require it to provide an assign-
ment of mortgage, and that the one-
percent fee it charged 767 was a
proper subject of negotiation. Orix
also asserted as a counterclaim, that
it was damaged by 767’s breach of
the release, and sought recovery of
costs and fees, including attorney’s
fees. 

Plaintiffs withdrew the causes of
action for breach of implied statutory
right to an assignment, unfair com-
pletion and coercion. Plaintiffs also
argued that summary judgment was
inappropriate because there had
been very little discovery, and
because extrinsic evidence, including
custom and trade in the industry,
were required to establish the terms
of the loan documents. Additionally,
plaintiffs argued that the Release
executed by 767 was unenforceable
because it was procured through
economic duress, fraud, and uncon-

scionable conduct, and also that the
factual issues dominated their tort
claims. 

The court denied Motion 001 in
part, finding merit in plaintiff’s argu-
ment that the release was void due
to fraud, and that there were materi-
al issues of fact relating to whether
Orix breached the operative agree-
ments by demanding the one-per-
cent fee and by its refusal to provide
320 with an assignment of mortgage.
The court did agree that Orix was
entitled to dismissal of some of the
causes of action, which had not been
withdrawn by plaintiffs. The court
did not grant dismissal in relation to
the breach of contract allegations. 

The court denied Motion 002
entirely, finding that Orix was not
entitled to summary judgment on
the issue of the breach of the release
because Orix did not establish that
767’s claim of fraud in regards to the
release will be unsuccessful. The
Court granted Motion 003 to the
extent that it allowed plaintiffs to
amend the complaint to add the
fraud claim, but denied the request
to add other causes of action. 

The saving grace of this litiga-
tion was plaintiffs’ fraud argument.
The release, which had to be over-
come, had essentially barred this
claim, and the court wholly rejected
767’s duress argument. Here, in very
quotable language, the court lays out
the elements of fraud and what must
be proven to save an action from
early summary judgment death. In a

very clever argument, plaintiff met
its burden. 

Plaintiffs had sought to add sev-
eral causes of action to their shrink-
ing complaint; the only cause of
action which the court accepted
related to the alleged fraud. 767
argued that Orix falsely represented
to 767 that it was demanding the
release on behalf of the Trustee—
State Street—and that it was acting
within the power that the Trustee
had granted to it. Additionally, 767
claims that the release, which Orix
prepared, falsely stated that the
release was being provided “in order
to induce Noteholder to provide the
Assignment. . . .” 767 also claims that
Orix had presented it with a power
of attorney which stated that 767
could “rely completely uncondition-
ally and conclusively, on [defen-
dant’s] authority” to act on the
Trustee’s behalf. 

Orix did point out weaknesses in
plaintiffs’ arguments, such as the fact
that the Trustee has not asserted that
Orix acted without authority. The
court, however, found that there
were issues of fraud that could not
be disposed of on Summary disposi-
tion. Thus, while plaintiffs’ fraud
claim may be difficult to prove at
trial, it created enough of material
issue of fact to keep this case alive.
In any event, the outcome of this
case should make for interesting
precedent. 

Annmarie Giblin, 06
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interest to members of the Section in addition to comments and
suggestions for future issues. Articles should be submitted to
any one of the Co-Editors whose names and addresses appear
on this page. 

For ease of publication, articles should be submitted on a
3½" floppy disk, preferably in Microsoft Word or WordPerfect
and no longer than 8–10 pages. Please also include one laser-
printed copy. The Co-Editors request that all submissions for
consideration to be published in this Journal use gender neutral
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articles.

Unless stated to the contrary, all published articles repre-
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