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Message from the Section Chair

Little did I think many years ago
when I first joined the Section’s Title
and Transfer Committee, and lis-
tened to one Bernard Rifkin reciting
(often without a note in front of him)
the latest case law nuggets of the
day, that I would one day be Chair of
the Section. It is with great honor
and a true sense of appreciation for
those who have preceded me that I
assume this role.

First and foremost, my thanks to
the outgoing Chair, John Hall. John
was always available with insight,
leadership skills and a smile! One of
John’s main concerns was—and
continues to be—the public image of
the lawyer and the ongoing attempts
to remove the residential real estate
practice from lawyers entirely. To
help on both fronts, John conceived
of the idea of a video, enlisted the
skills of Harold Lubell of New York
City and Maureen Pilato Lamb of
Rochester to “set the stage”—and
the rest is history. Playing on a cable
channel near you—and available to
local libraries and bar associa-

tions—is the Section’s production of
“The Role of the Lawyer in a
Residential Real Estate Trans-
action.”

Secondly, I would like to thank
the current officers of the Section:
Steven Horowitz, James Grossman
and Melvyn Mitzner as well as the
members of the Executive

Committee. These are busy practi-
tioners who, on a regular basis, are
called upon to attend meetings,
prepare legislative reports, write
articles and contribute to continuing
legal education (“CLE”) seminars,
all with one goal in mind—to serve
the members of the Section and the
profession as a whole.

Back to my days as a junior
lawyer. I started my work with the
Section by doing reports on pro-
posed legislation, attending those
Title and Transfer Committee meet-
ings where I was afraid to say a
word and then getting involved with
CLE. Keith Osber, a former Chair of
the Section, and I were two of the
panelists on a program chaired by
John Blyth, also a former Chair. We
hit the road with a travelling show
about the dueling concerns of the
permanent lender and the con-
struction lender. I then was asked
to co-chair the Financing and Liens
and Land Use Committees, fol-
lowed by my role as Secretary. I
recite the history of my involvement
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to show those of you who may not
be as active as you would like a path
for more Section activity.

The following are my priorities
for the upcoming year:

1. Technology and computer-
ization will continue to domi-
nate our concerns. We want
to expand our homepage,
and John Blyth has gracious-
ly agreed to serve for one
year as our “Web master.” As
more county clerks and the
Secretary of State go “on-
line,” we need to be prepared
to take advantage of all the
advances in this area.

2. We must continue to be
aggressive with legislation,
not only in circulating on a
timely basis our comments
on proposed legislation that
affects real estate law, but
also in taking a proactive
stance in proposing new bills.
I hope by the time this mes-
sage appears that our efforts
for foreclosure reform, led by
the capable Richard Fries of
New York City, will have met
with success. Our Title and
Transfer Committee, co-
chaired by Samuel Tilton and
Karl Holtzschue, has been
following proposed amend-
ments to the mortgage

recording tax statute. There
are continuing attempts by
various special interest
groups to increase the
requirements for disclosure
in residential real estate
transactions and our Section
will monitor and comment on
those attempts.

3. I would like to see the mem-
bers become more involved
in the work of the Section
and the Committees. Another
goal is to increase the
involvement of junior attor-
neys. For those of you who
have been practicing a while,
take a moment to introduce a
junior attorney to the work of
our wonderful Committees,
which we highlighted during
the January 1998 annual
meeting. Our Real Estate
Financing Committee is
known throughout the coun-
try for having produced a
model subordination, non-
disturbance and attornment
agreement and report. Our
Attorney Opinion Letters
Committee has produced,
after much input and numer-
ous drafts, a model opinion
letter. While I know that time
is at a premium for all of us, I
cannot stress enough how
much each attorney will ben-
efit from involvement with the

Section, particularly at the
Committee level.

4. I would like to see a survey of
you, the Section members, to
make certain we are
addressing your needs. If you
are contacted in the near
future to share your views,
please agree to participate.

5. Finally, by all accounts
mandatory CLE for all practi-
tioners is almost here. We
need to make certain that the
Section participates in pro-
ducing timely, quality pro-
grams that are affordable and
accessible for all practition-
ers. Having grown up the
daughter of a lawyer in rural
St. Lawrence County, and
being the spouse of a sole
practitioner, I am very sensi-
tive to the needs of our mem-
bers with respect to the loca-
tion, timing and cost of our
programs.

In closing, I would like to again
thank John Hall for his contributions
as Chair. I look forward to a wonder-
ful year working with all the Section
members, and hope to have an
opportunity to meet or talk with as
many of you as possible during my
tenure.

Lorraine Power Tharp

N.Y. Real Property Law Journal

Attention Real Property Law Section Members:
Watch your mailboxes

Over the next few weeks, the Section will be conducting a Member Satisfaction
Survey. If you are selected to participate, please respond promptly! Your cooperation will
be essential in helping us review and improve services for you, our valued members.
Thank you.



On January 21, 1997, a momen-
tous Memorandum of Agreement
(“Agreement”) to protect the New
York City Watershed (“Watershed”)
was signed by representatives of the
City and State of New York, the U.S.
Environmental Protection Agency,
an entity known as the Coalition of
Watershed Towns, various counties,
towns and villages located within the
Watershed and several not-for-profit
organizations. The Agreement sets
forth provisions to protect the
Watershed, which comprises almost
2,000 square miles of land located
in eight counties both east and west
of the Hudson River and includes 19
reservoirs and tributaries  that sup-
ply potable water to New York City
and its environs.

The Agreement includes (i) a
grant of $17.5 million in city and
state funds to implement a land
acquisition program of environmen-
tally sensitive lands in three counties
east of the Hudson River, (ii) appro-
priation of $1.4 billion for watershed
protection and partnership pro-
grams in five counties west of the
Hudson River and (iii) creation of a
Watershed Protection and
Partnership Council and other com-
mittees to develop long-term mea-
sures to improve and protect water
quality within the Watershed.

As adopted by the New York City
Department of Environmental
Protection, new Watershed
Regulations are the keystone of the
Agreement. The regulations, effec-
tive May 1, 1997, were promulgated
to prevent the contamination, degra-
dation and pollution of the city’s
water supply pursuant to the 1986

portions of the eight upstate coun-
ties where the New York City water
supply originates. Among the mate-
rials and activities either prohibited
or regulated within the Watershed
are disposal and storage of patho-
genic materials, hazardous sub-
stances and wastes, radioactive
materials, petroleum products, pes-
ticides, fertilizers and winter highway
maintenance materials.

The major components of the
Agreement that  will significantly
impact real estate development
within the eight watershed counties
include:

(A) Regulation of wastewater
treatment plants: Under the regula-
tions, all new waste water treatment
plans require approval of New York
City. No part of any absorption field
for a subsurface discharge from a
plant shall be within a buffer zone of
100 feet of a watercourse or wetland
or within 500 feet of a reservoir or a
reservoir stem or controlled lake.
Further, treatment plants with sur-
face discharges are prohibited with-
in three types of areas within the
Watershed, namely 60-day travel
time zones, coliform restricted
basins and phosphorous restricted
basins. Under the so-called Putnam
Plan, no more than three new
waste-water treatment plants can be
built east of the Hudson within the
next five years.

(B) Regulation of sub-surface
sewage treatment systems: This
provision includes any underground
systemsuch as septic systems
and cesspoolsused for collecting,
treating and disposing of sewage
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New York City Watershed Agreement Provides
Guidelines to Municipalities, Property Owners

and Environmental Organizations

by Joel H. Sachs*
White Plains, New York

Safe Drinking Water Act, 42 U.S.C.
§ 300(f) and § 300(j) and the 1989
Surface Water Treatment Rule, 40
C.F.R. § 141.71 (1997).

New York City is authorized to
regulate activities affecting its water-
shed lands in upstate New York
under § 1100(1) of the New York
State Public Health Law which pro-
vides:

The Commissioner of
Environmental Protection of
the City of New York and the
Board of Water Supply of
the City of New York may
make such rules and regu-
lations subject to the
approval of the Department
for the protection from cont-
amination of any or all pub-
lic supplies of potable
waters and their sources
within the state where the
same constitute a part of
the source of the public
water supply of said city.

The new regulations prohibit or
regulate 16 types of activities within

“The new regulations
prohibit or regulate 16
types of activities with-
in portions of the eight
upstate counties where
the New York City
water supply origi-
nates.”
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into the ground. All new septic sys-
tems and cesspools within the
Watershed require approval of the
city of New York. Further, no part of
any absorption field can be located
within a buffer zone of 100 feet of a
watercourse or wetland or within
300 feet of a reservoir, reservoir
stem or controlled lake.

(C) Impervious surface regula-
tions: Surfaces within the Watershed
that are resistant to penetration by
moisture including pavement, con-
crete, asphalt and roofs are subject
to the new regulations. Construction
of such impervious surfaces are not
allowed within the buffer zone of 100
feet from a watercourse or wetland
or within 300 feet of a reservoir or
reservoir stem or controlled lake.
Moreover, developers must submit
pollution prevention plans to the city
for approval.

Participating municipalities have
promised to act in good faith to
implement and comply with the
Agreement. In return, the city has
agreed to make funds available to
assist and benefit upstate municipal-

ities in complying with the
Agreement through activities such
as formulating water protection
plans and conducting sewage diver-
sion feasibility studies.

The new Watershed Regu-
lations also establish a permit pro-
cedure, administered by  the city
Department of Environmental
Protection, for applicants who wish
to conduct activities regulated by the
new standards. However, a
landowner who believes that it would
constitute a hardship to meet the
new requirements may apply to the
City Department of Environmental
Protection for a variance under crite-
ria similar to those needed for a zon-
ing variance. Determinations made

on  permit applications are appeal-
able to a New York City
Administrative Law Judge prior to
the commencement of an Article 78
proceeding by an aggrieved party.

As with most successful negoti-
ations, none of the parties to the
New York City Watershed
Agreement was entirely satisfied
with its contents. However, the
Agreement does provide a frame-
work for handling future land use
issues within the Watershed.
Unfortunately, the one significant
group that was not a party to the
Watershed Agreement was the real
estate development community,
especially those holding large tracts
of undeveloped land within the
Watershed. Their reaction to the
Agreement and the new Watershed
Regulations, including a major law-
suit, will be discussed in a future
article.

*Joel H. Sachs is a partner at
Keane & Beane, P.C. in White
Plains and Co-Chair of the
Environmental Law Committee of
the Real Property Law Section.
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If you have written an article, please send to:

Newsletter Department
New York State Bar Association

One Elk Street, Albany, New York 12207

or to any of the co-editors listed on the back page.

Articles should be submitted on a 3 1/2" floppy disk, preferably in WordPerfect 5.1 or Microsoft
Word, along with a printed original and biographical information.

“Participating munici-
palities have promised
to act in good faith to
implement and comply
with the Agreement.”
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Ruling on Debt Collection Law Threatens
Dispossess Practices

by Janice J. DiGennaro*
Uniondale, New York

Congress enacted the Fair Debt
Collection Practices Act (FDCPA)1

more than 20 years ago to protect
debtors from fraudulent and abusive
debt collection practices. Since then,
it has been used to block bill collec-
tors from engaging in a wide variety
of actions, from sending inappropri-
ate dunning letters to making threat-
ening midnight telephone calls.

Recently, however, the U.S.
District Court for the Southern
District of New York issued a deci-
sion that, for the first time, extends
the reach of the FDCPA, making it a
statutory precondition to bringing
suit, an application that, in this
writer’s opinion, simply goes too far.

In Romea v. Heiberger &
Associates,2 the court refused to
dismiss a claim that a law firm had
violated the FDCPA by serving the
tenant with a “three day notice” on
behalf of its landlord client as a
statutory precondition to commenc-
ing a summary dispossess proceed-
ing for non-payment of rent. In
essence, the court indicated that it
was willing to penalize lawyers for
their strict adherence to the letter of

the New York State law relating to
initiating summary non-payment
proceedings.

The decision currently is on
appeal. If it stands, it will have
severe implications for real estate
attorneys and their clients who are
involved in dispossess cases.
Indeed, with almost 300,000 such
proceedings commenced in the
housing courts of the City of New
York each year, the practical impact
of the district court’s ruling will be
staggering.

Three-Day Notice

The case arose after Jennifer
Lynn Romea, who was renting an
apartment in Manhattan for $700
per month, received a letter from the
law firm representing her landlord.
The letter, which was in a form famil-
iar to New York real estate attorneys,
stated:

“PLEASE TAKE NOTICE that
you are hereby required to pay to
442 3rd Ave. Realty LLC landlord of
the above described premises, the
sum of $2,800.00 for rent of the
premises 700.00/Dec 96 700.00/
Nov 96 700.00/Oct 96 700.00 Sep
96

“You are required to pay within
three days from the day of service of
this notice, or to give up possession
of the premises to the landlord. If
you fail to pay or give up the premis-
es, the landlord will commence sum-
mary proceedings against you to
recover possession of the premis-
es.”

The form of the three-day notice
the law firm sent to Romea complied
with the statutory prerequisites to

instituting summary dispossess
proceedings under the New York
Real Property Actions and
Proceedings Law (RPAPL).3

Romea, however, brought an
action against the law firm for vio-
lating the FDCPAsolely by virtue
of having served the statutory
three-day rent demand notice on
her pursuant to RPAPL § 711. She
claimed that the notice violated the
FDCPA because it:

• failed to clearly disclose that
the law firm was attempting to
collect a debt and that any
information obtained would
be used for that purpose, 

• contained threats to take
actions that could not legally,
or were not intended, to be
taken, and 

• omitted notice of the required
30-day validation period.4

The law firm moved to dismiss
the complaint on the ground that it
failed to state a claim on which relief
could be granted. In particular, the
firm argued that the unpaid rent that
was the subject of the three-day
notice was not a “debt” covered by
the FDCPA because the obligation
was incurred in a transaction that
did not involve the extension of
credit. The firm contended that
because rent is paid in advance, the
transaction between a landlord and
tenant involves no deferral of pay-
ment or extension of credit and thus
a rent arrearage does not involve
“debt” collection.

Although the U.S. Court of
Appeals for the Second Circuit has
not determined whether an obliga-

“ . . . the court indi-
cated that it was willing
to penalize lawyers for
their strict adherence to
the letter of the New
York State law relating
to initiating summary
non-payment pro-
ceedings.”
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tion must involve the deferral of pay-
ment to constitute a debt within the
meaning of the FDCPA, and  while
other federal courts of appeals are
divided on the question,5 the district
court examined the FDCPA’s defini-
tion of debt6 and found that the
“plain language” of the statute cov-
ered consumer obligations such as
unpaid rent, without regard to
whether the underlying transactions
involved extension of credit or defer-
ral of payment.

In the court’s view, that conclu-
sion was confirmed by the FDCPA’s
legislative history. It noted that in
enacting the FDCPA, Congress
dropped proposed statutory lan-
guage that would have limited the
statute’s application to debts arising
from transactions involving exten-
sions of credit. By refusing to include
that language, Congress indicated
that it did not intend to so limit the
statute’s application, the court
found.

The law firm also asserted that
the three-day notice it sent was not
a “communication” to collect a debt
within the meaning of the FDCPA.
The district court spent little time on
this argument, noting that “commu-
nication” is defined in the FDCPA as
“the conveying of information
regarding a debt directly or indirect-
ly to any person through any medi-
um.”7 The court said that in view of
the fact that the notice demanded
payment on pain of the commence-
ment of eviction proceedings, there
was “no colorable argument” that it
did not satisfy the FDCPA’s defini-
tion of “communication.”

The law firm also pointed out
that the staff of the Federal Trade
Commission (FTC)—the federal
agency charged with interpreting
and enforcing the FDCPA—has con-
cluded that notices such as the
three-day notice sent to Romea
should not be covered by the
FDCPA. Specifically, the staff com-
mentaries would exclude from
FDCPA coverage “a notice that is

required by law as a prerequisite to
enforcing a contractual obligation
between creditor and debtor, by judi-
cial or nonjudicial legal process.”8

The district court recognized that
the three-day notice fell within this
language, but stated that it could not
adopt the exclusion.9

The court pointed out that the
staff commentaries state that they
are “not binding on the Commission
or the public.” It also said that in light
of the “unambiguous definition of
communication” in the statute and
the absence of any indication that
Congress intended to authorize the
FTC to create an exception to that
definition for notices such as the
three-day notice, it was compelled to
conclude that the notice was cov-
ered by the FDCPA.

The law firm also contended
that because the notice was
required by New York law, it should
be excluded from the FDCPA’s
scope in light of Congress’ intent
not to interfere with creditors’ judicial
remedies.10 The court dismissed
this argument as well. It simply
declared that because the three-day
notice is a precondition to com-
mencing a non-payment proceed-
ing, not part of the proceeding itself,
this exception was inapplicable.

The court indicated some “dis-
comfort” with its refusal to dismiss
Romea’s complaint against the law
firm, recognizing that its decision
would have a significant effect on
New York’s statutory scheme for
resolving landlord-tenant rent dis-
putes. It also conceded there was
nothing to indicate that Congress
intended to  influence the state rules
when it enacted the FDCPA. The
court, however, concluded that it
had no alternative and denied the
law firm’s motion to dismiss.

Attorney Exemption

Certainly this case would not
have been filed had the original ver-
sion of the FDCPA still been in

effect. The law, as enacted in 1977,
excluded attorneys from the defini-
tion of debt collectors.11 In 1986,
however, Congress amended the
law and deleted the attorney exemp-
tion. The  U.S. Supreme Court, in
Heintz v. Jenkins, refused to find a
blanket exception for all litigating
attorneys, but rather directed courts
to read the FDCPA’s substantive
provisions “plausibly” so as not to
impair creditors’ remedies, one of
the FDCPA’s stated purposes. The
result reached in the Romea deci-
sion is an “implausible” result that, in
fact, impairs landlords’ remedies.

The Supreme Court also recog-
nized in Heintz v. Jenkins that
Congress repealed the attorney
exemption without revisiting all the
other sections of the FDCPA and,
therefore, there was reason for
some “awkwardness” in applying the
statute’s substantive provisions to
litigating attorneys. The repeal of the
exemption, however, to the extent
that it leads to decisions such as the
one rendered in the Romea case,
will cause more than awkwardness.

For one thing, attorneys will no
longer be permitted to regularly sign
and send three-day notices to ten-
ants. One alternative may be to have
landlords sign and send these
notices themselves (because the
FDCPA does not apply to a creditor
that collects its own debt).12

However, this would result in
extended delays and administrative
expenses as lawyers prepare the
documents and send them to land-
lords, who will have to review and
sign them and then return them to
the lawyers to be served. Moreover,
requiring landlords to take these
additional steps would seem to pro-
vide no additional protections to ten-
ants compared with current practice.

Another alternative would be for
lawyers to provide a thirty-day notice
instead of a three-day notice.
Unfortunately, this will fundamental-
ly alter the nature of summary pro-
ceedings within New York and trans-
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From the practicing lawyer’s
point of view, the decision is likely to
open the floodgates of litigation
against attorneys engaged in land-
lord/tenant practice in New York.
Real estate lawyers need to pay par-
ticular attention to this case and its
aftermath.14

Endnotes

1. 15 U.S.C. §§ 1692 et seq. (1982 &
Supp. 1997).

2. 988 F.Supp. 712 (S.D.N.Y. 1997),
motion to certify ruling for interlocutory
appeal granted, 988 F.Supp 715
(S.D.N.Y. 1998).

3. See 442 3rd Ave. Realty LLC v. Romea,
No. 053637/97 (N.Y. Civ. Ct., June 2,
1997); N.Y. Real Prop. Acts. Law Art 7
(McKinney 1979).

4. Generally speaking, the FDCPA
requires that a debt collector’s commu-
nications to a consumer debtor include
warnings advising the consumer that
the debt collector is attempting to col-
lect a debt and that any information
obtained will be used for that purpose.
See 15 U.S.C. §1692(e)(11). Similarly,
§ 1692(g) requires a consumer to be
advised in a debt collection communi-
cation that unless the consumer dis-
putes the debt within 30 days after
receipt of the notice, the debt will be
assumed valid, and that if the consumer
advises the debt collector, in writing,
within that 30-day period that the debt is
disputed, the debt collector will supply
verification of the debt.

5. Compare Zimmerman v. HBO Affiliate
Group, 834 F.2d 1163 (3d Cir. 1987)
(extension of credit required) with Bass
v. Stolper, Koritzinsky, Brewster &
Neider, S.C., 111 F.3d 1322 (7th Cir.
1997) (extension of credit not required).

6. The FDCPA defines “debt” as: “Any
obligation or alleged obligation of a con-
sumer to pay money arising out of a
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form an  landlord’s expeditious rem-
edy into a time-consuming court
proceeding, with particularly disas-
trous effects on landlords with fewer
rental units.

That is because a 30-day period
would essentially result in a delay of
two months before non-payment
proceedings could be commenced,
subjecting owners to substantial
financial burdens. Suppose rent is
due by the first of each month, with
a grace period until the tenth; a
three-day rent demand usually
results in service by mid-month, with
litigation, if any, following shortly
thereafter.

However, service of an FDCPA
notice allowing for 30 days would
take the parties through the middle
of the following month, at a mini-
mum. Only at that point could litiga-
tion be brought. For many owners
already operating at the margin, this
would be disastrous.13

Conclusion

The district court’s ruling will
affect owners of rental buildings as
well as cooperatives that need to
bring proceedings against delin-
quent shareholders for maintenance
and other arrears. It unnecessarily
intrudes on landlord/tenant proce-
dure, which typically  is governed by
state regulation, without adding any
protections for tenants.

The RPAPL already has provi-
sions to protect tenants’ rights. The
RPAPL governs when a landlord’s
demand must be made, how it must
be served, what it must contain and
on whom it must be made. It
requires that three-day notices
accurately reflect the amount of rent
due without including any improper
charges; a notice will be deemed
defective and the non-payment pro-
ceeding predicated thereon will be
dismissed if the notice improperly
includes a demand for charges in
addition to the legal rent due.

transaction in which the money, proper-
ty, insurance, or services which are the
subject of the transaction are primarily
for personal, family or household pur-
poses, whether or not such obligation
has been reduced to judgment.” 15
U.S.C. §1692(a)(5).

7. 15 U.S.C. §1692(a)(11).

8. See Statements of General Policy or
Interpretation, Staff Commentary on the
Fair Debt Collections Act, 53 Fed.Reg.
50,097 et seq.

9. See Heintz v. Jenkins, 514 U.S. 291
(1995) (refusing to defer to FTC com-
mentaries).

10. See id. at 296.

11. See Firemen’s Ins. Co. of Newark v.
Cahill, 753 F.Supp. 1137 (S.D.N.Y.
1990).

12. If lawyers are subject to the FDCPA
when they send three-day notices,
other agents for landlords, including a
building’s independent managing agent,
probably also will be deemed subject to
the law.

13. Although it is unlikely that a court would
find that a violation of the FDCPA in an
attorney-signed three-day notice was a
defense to a non-payment proceeding,
it is quite likely that tenants will attempt
to make that argument. See First Trust
Nat’l v. Crespo, No. CV 95-0328135S,
1996 WL 383437 (Conn. Super. Ct.
June 14, 1996); First Federal Bank v.
Craco, No. CV 950249553S, 1996 WL
176366 (Conn. Super. Ct. April 2, 1996);
cf. Kelly v. Kosuga, 358 U.S. 516 (1959)
(violation of federal antitrust laws is not
a defense to an action to recover
agreed price for goods sold and deliv-
ered except in the rarest of circum-
stances).

14. Insofar as the statute contains strict lim-
its on statutory penalties, both on an
individual case or a class action, see 15
U.S.C. §1692(k); the only real winner
economically, by application of the
FDCPA in this context, is the tenant’s
lawyer due to the fee-shifting provisions
contained in the FDCPA. These lawyers
are plainly not the intended beneficia-
ries of the FDCPA’s remedial objec-
tives.

*Janice D. DiGennaro, a part-
ner in the Long Island-based law
firm of Rivkin, Radler & Kremer,
represents the defendant law firm
in the Romea case discussed in
this article.

“The RPAPL governs
when a landlord’s
demand must be made,
how it must be served,
what it must contain
and on whom it must be
made.”



I. Introduction

A due-on-encumbrance clause
is a mortgage clause giving the
mortgagee the right to accelerate
the loan if the mortgagor encumbers
the secured property in any way.1
Unlike due-on-sale clauseswhich
arose during the 1960s and 1970s
owing to lenders’ efforts to take
advantage of rising interest rates by
preventing assumption of a low-
interest mortgage2due-on-encum-
brance clauses were developed pri-
marily to enable mortgagees to pro-
tect their security by preventing the
mortgagor from encumbering the
mortgaged property.3

As due-on-sale clauses became
more widespread, some state courts
and legislatures began to restrict
their enforceability. These state-law
restrictions typically conditioned
enforcement on a showing that there
was a threat to the lender’s security.4
Congress responded to state-law
restrictions by passing 12 U.S.C.
§ 1701j-3, part of the Garn-St.
Germain Depository Institutions Act
(the “Garn Act”).5 The Garn Act
authorizes lenders to use and
enforce due-on-sale clauses, explic-
itly preempting state laws to the con-
trary.6 It defines a “due-on-sale
clause” as a provision which permits
a lender to accelerate a loan if  “all
or any part of the property, or an
interest therein . . . is sold or trans-
ferred without the lender’s prior writ-
ten consent.”7 It also prohibits the
enforceability of due-on-sale claus-
es in the residential context under
certain circumstances.8

This article attempts to deal with
two unresolved questions. First,
does the Garn Act validate due-on-
encumbrance clauses? Second, if
the Garn Act does not apply to due-

of those cases deals with the appli-
cation of the Garn Act to a due-on-
encumbrance clause or its function-
al equivalent, and in that case the
court held only that 12 U.S.C.
§ 1701j-3(d)(1) prohibited enforce-
ment of any due-on clause for a
second mortgage on a residential
property.15 The remaining cases
involved due-on-sale clauses
allegedly triggered by outright sale
of the property. In a few cases the
clauses arguably were worded such
that an encumbrance short of a
sale could have triggered accelera-
tion; however, none of the cases
actually involved a transfer short of
a sale. Most involved the question
of the applicability of the Garn Act.
When the Act was found inapplica-
ble, usually in “window states” or
with regard to transactions that took
place before the Garn Act, the
courts applied state law. When the
Garn Act was found applicable, the
due-on clauses generally were held
enforceable.

Some courts have suggested
that a due-on-encumbrance clause
is a due-on-sale clause.16

In a pre-Garn Act case, the
California Supreme Court defined a
“due-on clause [as] a device . . .
used to provide . . . for acceleration
. . . upon the sale, alienation, or fur-
ther encumbering of the real prop-
erty security.”17 Under that defini-
tion, a due-on-encumbrance clause
clearly would be validated by the
Garn Act.

C. A Close Reading of the
Statute and Regulation

Both the structure and lan-
guage of the Garn Act and its regu-
lation suggest that due-on-encum-
brance clauses are valid. The struc-

on-encumbrance clauses, are they
enforceable under other law?

II. Applicability of the Garn
Act to Due-on-
Encumbrance Clauses

The language of the Garn Act
appears to define “due-on-sale
clause” broadly enough to include a
due-on-encumbrance clause, but
this is not clearly the case.

A. The View of the
Authorities

Commentators are not in agree-
ment as to whether the Garn Act
covers due-on-encumbrance claus-
es. One author flatly states that,
although the Garn Act “bars state
interference with the enforcement of
the due-on-sale clause . . . [s]tates 
. . . remain free to regulate due-on-
encumbrance clauses.”9 Others
view the Garn Act as effectively
overturning judicial decisions prior
to 1982, which had denied enforce-
ment of due-on-encumbrance claus-
es in the nonresidential context,10

and that “[a] due-on-sale clause . . .
includes a due-on-encumbrance as
well as a due-on-sale clause”11 and
thus is validated by the Garn Act.12

Other commentators fall between
the extremes, but they lean toward
the view that the Garn Act validates
due-on-encumbrance clauses.13

B. The View of the Courts
(i.e., the Lack Thereof)

While commentators disagree
on whether the Garn Act makes
due-on-encumbrance clauses
enforceable, the courts are silent.
Based on Westlaw and Lexis
searches of state and federal case
law for “1701j-3,” only 51 published
cases cite that section.14 Only one
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tural argument is based on the
exceptions to enforceability in the
residential context. The Garn Act
and its associated regulation explic-
itly make due-on-sale clauses unen-
forceable in nine specific situations
in the context of residential loans.18

One of these is the creation of an
encumbrance subordinate to the
lender’s interest, which does not
relate to a transfer of occupancy
rights in the residential property.19 If
these nine situations are carve-outs
for the residential contextand they
appear to bethen the general rule
outside the residential context must
be that due-on-encumbrance claus-
es are validated by the Garn Act.
Otherwise, no carve-outs would be
necessary.20 At least one court
reached the same conclusion in
enforcing a due-on-encumbrance
clause in a commercial context (the
residential carve-out was inapplica-
ble), based on a provision with
essentially the same structure as
the Garn Act in a regulation that was
a precursor to the Act.21

A plain reading of the statute
and its regulation also supports the
conclusion that the Garn Act applies
to due-on-encumbrance clauses.

The language of 12 U.S.C.
§ 1701j-3(a)(1) seems unambigu-
ous: “‘due-on-sale’ clause means a
. . . provision which authorizes a
lender to [accelerate a debt] if all or
any part of the property, or an inter-
est therein . . . is sold or transferred.”
The regulation promulgated pur-
suant to the Garn Act, 12 C.F.R. Part
591, Preemption of State Due-on-
Sale Clauses, adopts the statutory
definition of “due-on-sale clause.”22

Unlike the statute, it also provides a
definition of “sale or transfer” as “the
conveyance of real property of [sic]
any right, title, or interest therein,
whether legal or equitable, whether
voluntary or involuntary, by outright
sale, . . . or any other method of con-
veyance of real property interests.”23

There is, thus, catch-all lan-
guage in both the Garn Act (a due-

on-sale clause includes a clause
authorizing acceleration upon sale
or transfer of “all or any part of the
property, or an interest therein”24),
and its regulation (a sale or transfer
is “the conveyance of real property
[or] . . . any right, title, or interest
therein”25). If the Garn Act were only
intended to validate true due-on-
sale clauses that could be invoked
only upon an outright sale involving
transfer of title, the catch-all lan-
guage would be surplusage. The
fact that the drafters put the catch-all
language both in the Act and the
regulation suggests that the Act was
intended to validate due-on clauses
that may be triggered by a transfer
of something less than title, i.e., an
encumbrance.26

At least one court has construed
language only slightly broader than
the definition of “sale or transfer” in
C.F.R. § 591.2(b) to include an
encumbrance. The mortgage docu-
ment in that case provided that the
mortgagee could accelerate the
loan “in the event of any change in,
or relinquishment of, the
Mortgagor’s present legal or equi-
table rights, title or interest in the
mortgaged premises in any manner
or to any extent whatsoever.”27 The
court concluded that a subsequent
mortgage was an event that could
trigger the acceleration clause.

If granting of an easement or a
second mortgage is a transfer of
interest in property, then a due-on-
encumbrance clause seems clearly
to be included within the the broad

language of the Garn Act’s definition
of due-on-sale clause and the even
broader language of the regulation,
and is thus validated by the Garn
Act.

III. The Enforceability of
Due-on-Encumbrance
Clauses but for the Garn
Act

In the 16 years since the pas-
sage of the Garn Act, only one
reported state or federal case has
dealt with whether the Act validates
due-on-encumbrance clauses.28 If
the Garn Act does apply to due-on-
encumbrance clauses, then they
should be generally enforceable,
aside from the statutory exceptions.
The Garn Act explicitly preempts
any state law.29 However, if the Garn
Act does not apply to due-on-
encumbrance clauses, then refer-
ence to state law is necessary to
determine their enforceability.

A. Statutory Exceptions to
Enforceability 

Due-on-sale clauses may not be
enforced in mortgages for residen-
tial property with fewer than five
dwelling units under certain circum-
stances,30 including the creation of
an encumbrance that does not
transfer occupancy rights.31 This
prohibition thus creates areas where
both due-on-sale and due-on-
encumbrance clauses are unen-
forceable, irrespective of the breadth
of the Garn Act.

The Garn Act also allowed
states to preserve some limited
restrictions on the enforcement of
due-on clauses.32

B. Enforceability of Due-
on-Encumbrance
Clauses under State
Law33

There have been only a handful
of cases dealing with the enforce-
ability of true due-on-encumbrance
clauses, as opposed to due-on-sale

“In the 16 years since
the passage of the Garn
Act, only one reported
state or federal case has
dealt with whether the
Act validates due-on-
encumbrance clauses.”
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clauses, either before or since the
passage of the Garn Act in 1982.34

However, cases dealing with the
enforceability of due-on-sale claus-
es are relatively legion. Because
due-on-encumbrance clauses are
fairly similar to due-on-sale clauses,
debate about the enforceability of
due-on-encumbrance clauses (if the
Garn Act leaves the question open
at all) would reasonably include
arguments from the due-on-sale
clause context.

The cases on enforceability of
due-on clauses may be said, gener-
ally, to fall into three categories:
those that invalidate the use of the
clauses on unconscionability
grounds; those that invalidate them
as unreasonable restraints on alien-
ation; and those that enforce them.

1. Unconscionability
and Inequitability

Courts may exercise their equi-
table powers to refuse to enforce a
due-on clause, in certain circum-
stances, on general contract
grounds of unconscionability or
inequity.35 Unconscionability may
even be enough to overcome the
Garn Act.36 Nondisclosure of the
potential effect of the due-on clause
to the borrower is arguably a weak
basis for a defense of uncon-
scionability, given the nontechnical
language needed to give the lender
the power to accelerate.37 An actual
finding of nondisclosure or other
inequitable conduct by the lender is
needed to prevent a lender from
exercising a due-on clause on the
basis of unconscionability.38

2. Due-on Clauses as
Restraints on
Alienation

Due-on clauses are arguably
restraints on alienation and thus
should be unenforceable, at least if
their enforcement would be uncon-
scionable.39

The California courts have held
that due-on-sale clauses may be
unreasonable restraints on alien-
ation,40 and that enforcement of a
due-on-encumbrance clause is an
unreasonable restraint on alienation
unless the lender can show that its
security is endangered.41 In La Sala
v. American Sav. and Loan Ass’n,
the California Supreme Court held
that a due-on-sale clause is auto-
matically enforceable, since the
mortgagor can pay off the accelerat-
ed mortgage with the consideration
received for the transfer; but a due-
on-encumbrance clause is only
enforceable with a showing of
impairment of the lender’s security,
since the consideration received by
the mortgagor for the encumbrance
is probably not sufficient to pay off
the accelerated debt. Furthermore, it
may be inequitable to allow acceler-
ation for an outright sale that does
not provide the mortgagor with the
cash needed to pay off the acceler-
ated debt, such as an installment
land contract42 or other executory
contract.43

Some courts have held that a
due-on-sale clausenot specifically
a due-on-encumbrance clause
may be an unlawful restraint on
alienation when combined with, and
exercised at the same time as, a
prepayment fee provision44 or
“transfer fee” that was not provided
for in the mortgage.45 Presumably, a
due-on-encumbrance clause could
also, in combination with another
contract provision such as a prepay-
ment fee, constitute an unenforce-
able restraint on alienation under
state law. In fact, New York Real
Property Law § 254-a prohibits the
simultaneous exercise of a due-on
clause and the levying of a prepay-
ment fee in the context of a mort-
gage on an owner-occupied resi-
dential property.46

The bulk of the authority outside
California, however, is against inval-
idating due-on-sale clauses as
unreasonable restraints of trade.47

3. Due-on Clauses Are
Generally Valid

Even before the Garn Act, due-
on clauses were generally valid.48

The major exceptions were in states
that followed the California rule and
required a showing of impairment of
the lender’s security before allowing
enforcement49 and cases penalizing
lenders for unconscionable behav-
ior.50 Most courts enforce due-on
clauses even if the lender’s motive
for exercising the clause is to secure
a higher interest rate.51 However,
where the mortgagee has agreed
not to unreasonably withhold con-
sent to a transfer, withholding con-
sent for the sole reason of increas-
ing the interest rate may not be per-
missible.52

IV. Conclusion

Due-on-encumbrance clauses
should be enforceable. The lan-
guage and structure of the Garn Act
and the regulation promulgated
thereunder strongly suggest that
result, but no court has yet held
either way. If the Garn Act does not
apply to due-on-encumbrance
clauses, then their enforceability is a
matter of state law. While the state
law on due-on-encumbrance claus-
es is sparse at best, state courts
generally have found them enforce-
able. However, there are exceptions
to enforceability where there is
unconscionable or inequitable
behavior by lenders or where
enforcement of the clause would
constitute an unreasonable restraint
on alienation.
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Disclosure Requirements for Foreign Investors
in the United States

by John E. Blyth*
Rochester, New York

I. Introduction

The United States has tradition-
ally maintained an “open door” poli-
cy with respect to foreign investment
in American enterprise and in real
property, including agricultural land.
This policy springs from the dual
premise that the investment process
works best in the absence of gov-
ernment intervention, and that for-
eign investment decisions should be
accorded neither preferential nor
discriminatory treatment.1 This poli-
cy was reaffirmed by President
Clinton on February 23, 1993,
because it promotes growth, stimu-
lates jobs and fosters competition.2

There have been periods of
strong and vocal resentment to for-
eign investment, most notably dur-
ing the “Cross of Gold” days of
William Jennings Bryan at the end of
the last century. Historically, howev-
er, Americans have remained rela-
tively sanguine about the role of for-
eign money here, preferring to view
the many positive contributions of
foreign capital rather than dwell on
any strings that may be attached to
such investments.3

Just how open this door is to for-
eign investment in the United States
and how sanguine the American is
about that investment may be
judged by the materials which follow.

II. Government Restrictions
on Foreign Investment in
Real Estate in the United
States

A. State Restrictions on
Foreign Investment

1. Generally

In some states, investment
restrictions or disclosure require-
ments on foreigners are encoun-
tered, particularly with respect to
agricultural lands. In other states,
such as New York, there are gener-
ally no restrictions on foreign invest-
ments within the state. A foreigner
contemplating investment in the
United States is thus forced to
examine the civil code of each par-
ticular state where investment is
proposed.

2. Restrictions on
Aliens

Some states restrict foreigners
in the types of investments they may
make. Some states prohibit owner-
ship of any interest in agricultural
land unless the person is a citizen of
the United States (or of Canada, in
some states) or a permanent resi-
dent alien of the United States.4 In
some states, there are no restric-
tions against foreign ownership of
agricultural lands, but the foreigner
may be required to register or report
the ownership interest.5 Some
states prohibit ownership by a for-
eign corporation or limited liability

company,6 but are silent about simi-
lar ownership by a general partner-
ship or limited partnership.

In New York, foreign investors
are authorized to take, hold, trans-
mit and dispose of real property in
the same manner as native-born cit-
izens of the state of New York, and
their heirs and devisees take in the
same manner as citizens.7 The fact
that title to real property was derived
through a prior holder who was an
alien does not affect the title.8
Foreign governments are empow-
ered to hold, transmit and dispose of
real property for the purpose of
maintaining offices and places of
residence for their ambassadors
and consular officers.9

3. Courts May Hold
Money or Property
for the Alien
Beneficiary

In appropriate circumstances, a
court may direct that the money or
property due an alien beneficiary be
paid into the court for the benefit of
such beneficiary or other persons
who may later become entitled to
it.10 An appropriate circumstance
would be where the alien beneficia-
ry would not be able to take the gift,
as where the alien’s totalitarian gov-
ernment would seize it.

4. Treatment of Alien
Corporations

In New York, alien corporations
are statutorily treated as foreign cor-
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porations.11 Foreign corporations
are authorized to acquire, hold and
convey real property “in furtherance
of corporate purposes,” the same as
domestic corporations.12 The same
is true with respect to New York’s
recently enacted Limited Liability
Company Law.13 In the case of citi-
zens of another state of the United
States, such treatment is based on
the full faith and credit clause of the
U.S. Constitution.14 With alien enti-
ties, such treatment is based on
principles of comity.15 In New York,
alien corporations are statutorily
treated as foreign corporations.16

Foreign corporations are authorized
to acquire, hold and convey real
property “in furtherance of corporate
purposes,” the same as domestic
corporations.17 The same is true
with respect to a limited liability
company formed in that state.18

Each state uniformly accords
the same treatment to corporations
and other legal entities formed out-
side of that state as they do to such
entities formed within that state. A
“foreign corporation” (or other entity)
may refer either to a corporation
formed in another state or to a cor-
poration formed in another country.
Between states in the United States,
such treatment is based on the full
faith and credit clause of the U.S.
Constitution.19 With alien entities,
such treatment is based on princi-
ples of comity.20

5. Real Property
Records

While not operating as a restric-
tion on the ownership of real proper-
ty, the public recording of docu-
ments relating to the ownership of
real property and interests in real
property constitutes some disclo-
sure of the facts recorded. Such
recording, however, does not as a
practical matter reveal in-depth
information concerning the nature of
the ownership or the equity or debt
involved in such ownership.

The Communications Act of 1934,
as amended,25 closely restricts for-
eign operation of a radio or televi-
sion station and the holding of a sta-
tion license by a foreign govern-
ment. Twenty percent or more con-
trol by foreigners in merged tele-
graph carriers is also proscribed.
The Communications Satellite Act of
196226 disallows foreign ownership
of more than 20 percent of a com-
munications satellite corporation.27

The Atomic Energy Act of
195428 calls for license rejection on
nuclear facilities in case of owner-
ship, control or domination by aliens,
foreign corporations and foreign
governments. The Federal Power
Act of 193529 restricts the granting
of licenses to citizens and domestic
corporations for the development,
transmission and utilization of power
over federally controlled land.

Section 2170 of the Exon-Florio
Review process30 provides that the
president may under some circum-
stances suspend or prohibit a merg-
er, acquisition or takeover, that is
proposed or pending after August
23, 1988, which could result in for-
eign control of an entity engaged in
interstate commerce in the United
States. If it is determined that an
investigation should be undertaken,
it shall commence no later than 30
days after receipt by the president,
or the president’s designee, of writ-
ten notification of the proposed or
pending merger, acquisition or
takeover. Pursuant to section
2170(a), such investigation shall be
completed no later than 45 days
after such determination.

Generally, however, the Exon-
Florio Review process is not intend-
ed to cover real property acquisi-
tions (except possibly where real
estate is used in connection with
industries having possible national
security ramifications). Although
parts of the Exon-Florio amendment
have expired, the following provi-
sions have not:

B. Federal Restrictions on
Foreign Ownership of
Real Property

1. Hostile or Enemy
Aliens

The Trading with the Enemy Act
of 191721 and the Alien Property
Custodian Regulations and the
Foreign Assets Control Regu-
lations22 govern the potential
seizure and handling of the assets
of non-nationals. They do not apply
to the assets of a U.S. national, i.e.,
a U.S.-owned corporation. While the
former applies “during the time of
war,” the latter requires no formal
declaration of war to “block” assets.
The latter regulations work to pro-
hibit transactions with respect to
designated foreign countries, cur-
rently North Korea, Cambodia,
North Vietnam and South
Vietnam.23

2. Producers of Defense
Material

The U.S. Defense Department is
a “lead” agency in granting clear-
ance for the obtaining of files and
documents in the federal defense
contract procurement process.
Foreign ownership, control or influ-
ence in the ownership of domestic
plants, laboratories and offices is a
key factor weighing against obtain-
ing required facility clearance, not
the place where a legal entity was
formed. “Control” is determined on a
case-by-case basis in order to
obtain required facility clearance. If
top management is comprised of
foreign nationals, required person-
nel clearance is unlikely. Clearance
for United Kingdom and Canadian
nationals, however, is less restrict-
ed.24

3. Sensitive Industries

Ownership or control of busi-
nesses in certain “sensitive” indus-
tries is restricted by federal statute.
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The president may act if it is
found that foreign control might
impair the national security of the
United States31 and if other provi-
sions of federal law do not give the
president adequate authority to pro-
tect the national security.32

The Committee on Foreign
Investment in the United States has
been given the permanent authority
to administer the Exon-Florio provi-
sion. It consists of representatives
from the Departments of Treasury,
State, Defense, Commerce and
Justice as well as from the Office of
U.S. Trade Representative, the
Council of Economic Advisors, and
the Office of Management and
Budget. It was created by Executive
Order No. 11858 of May 7, 1975.
The information or documentary
material file shall be exempt from
disclosure under federal freedom of
information laws,33 and the informa-
tion or documentary material may
not be made public except as it may
be relevant to any administrative or
judicial action or proceeding.34

The factors to be considered are
(taking into account the require-
ments of national security) among
other factors (1) domestic produc-
tion needed for projected national
defense requirements; (2) the capa-
bility and capacity of domestic
industries to meet national defense
requirements, including the avail-
ability of human resources, prod-
ucts, technology, materials and
other supplies and services; and (3)
the control of domestic industries
and commercial activities by foreign
citizens as it affects the capability
and capacity of the United States to
meet the requirements of national
security.35

The president gives a report to
Congress of his or her determina-
tion, but the action itself is taken by
the president.36 The president may
refer legal actions to the attorney
general,37 but the president’s
actions shall not be subject to judi-
cial review.38

As previously noted, real prop-
erty acquisitions are not intended to
be covered by section 2170. It is not
clear to what extent real estate
acquisitions are excluded as a part
of the acquisition of ongoing, viable
business or joint ventures. It is also
not clear whether a foreclosure by a
foreign lender which results in con-
trol by that lender of a United States
business is subject to section 2170
review. Note also the interrelation-
ship of Exon-Florio with the provi-
sions of the disclosure requirements
for foreign acquisition of corporate
interests under the Williams Act (see
II.C.2. infra).

The Alien Land Act of 188739

limits land ownership in the territo-
ries of the United States to U.S. citi-
zens, resident aliens and aliens for-
mally declaring intent to become cit-
izens. Land acquired by inheritance
or debt collection is to be divested
within ten years.40 Exceptions exist
for cases secured by treaties or sub-
jects of foreign countries, as provid-
ed in specific treaties,41 and for the
District of Columbia.42 Aliens have
only limited rights to public lands
grazing permits.43 Hawaii was for-
merly included as a territory but was
removed when it became a state.44

Foreign leasing, ownership and
use of certain natural resources is
restricted, and in some cases pro-
hibited, by federal statute. The
Mining Act of 187245 denies to for-
eigners, who have not declared the
intent to become citizens, rights of
exploration and extraction of miner-
als on federal lands. Foreigners may
acquire such rights, however,
through a domestic corporation.
Although owned by foreign share-
holders, the domestic corporation is
nevertheless a citizen of the United
States. The Mineral Leasing Act of
192046 limits leasing to U.S. citizens
and domestic corporations, with the
latter to be foreign owned only if the
foreign owner’s nation reciprocates.

Under the Geothermal Steam
Act of 1970,47 only U.S. citizens and

domestic corporations (no mention
is made of foreign ownership of
domestic corporations) may receive
geothermal steam leases on federal
lands.48 Foreign owners of 10 per-
cent or more of such corporations
face disclosure rules (see infra).

Hydroelectric power licenses on
navigable streams, under the juris-
diction of the Federal Power
Commission, are limited to U.S. citi-
zens and domestic corporations.
Such corporations, however, are
open to foreign investors, subject to
disclosure requirements (see infra).

The Outer Continental Shelf
Lands Act49 governs oil, natural gas
and mineral deposits leasing; by
regulation, leases are limited to citi-
zens, resident aliens, and private,
public or municipal domestic corpo-
rations.50 There is no restriction
against foreign ownership of a pri-
vate corporation.

The use of water from federal
projects is restricted to U.S. citizens,
U.S. residents and resident aliens
under the Federal Reclamation
Law.51 This law affects 17 western
states.

C. Collateral Controls and
Requirements Affecting
Ownership of Real
Estate by Foreigners

Several federal statutes have an
indirect effect on property owner-
ship. The Federal Aviation Act of
195852 limits aircraft registration to
U.S. citizens; permanent residents;
and foreign corporations when they
are organized and doing business
under the laws of the United States
or of a state, and the aircraft is
based and primarily used in the
United States. The Secretary of
Treasury defines the meaning of
“based and used primarily in the
United States.”53

Numerous other statutes and
regulations concerning the banking
and insurance industries are in
effect. Note, in particular, the
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Currency and Foreign Transactions
Reporting Act of 1970 (CFTRA),
sometimes called the “Bank Secrecy
Act.”54 This act requires domestic
financial institutions and certain
other persons to report to the
Secretary of the Treasury transac-
tions involving currency or monetary
instruments. Payments of currency
transfer receipts in excess of
$10,000 must be reported. Bank
draft and wire transfers are exempt.
The export or import of any mone-
tary instrument having a value
greater than $10,000 on any one
occasion must also be reported.
(See also II.C.1., infra.)

CFTRA regulations also require
each person subject to U.S. jurisdic-
tion,55 or with a financial interest in
or signature or other authority over a
bank account, securities or other
financial account in a foreign coun-
try, to report such relationship annu-
ally. Penalties for violating the act
are both civil and criminal. Bank
secrecy is a myth, especially in the
United States. Even numbered
accounts are subject to federal sub-
poena.56

1. Money Laundering and
Forfeiture

Money laundering is an interna-
tional business which promotes
international crime. It applies to
everything from the international
transfer by wire of hundreds of mil-
lions of dollars in drug proceeds to
the purchase of an automobile with
funds robbed from a bank. Many
countries during the 20th century
have attempted to deal with it with
varying degrees of success.

The law governing money laun-
dering, with the correspondingly
harsh penalty of forfeiture, creates
many traps for the unwary.
Applicable to a United States citizen
wherever the activity occurs and to a
non-United States citizen who
engages in illegal conduct within the
United States, it is not difficult to run
afoul of the law if one knows of the

criminal activity or, more importantly,
should have known of the criminal
activity. One who is willfully blind to
the fact that property is criminally
derived—i.e., his or her suspicions
were aroused—and who refuses to
investigate for fear of discovering
that the property is criminally
derived, makes oneself open to
prosecution.

Examples of property involved
in money laundering offenses
include: commissions or fees paid to
the launderer, bank accounts, auto-
mobiles, improvements to a farm,
improvements to a building which
involve not only the building but also
the land on which it is located, and a
trucking business.

By way of penalty for the viola-
tion of the money laundering prohi-
bitions, 18 U.S.C. sections 981-986
provide that any property, real or
personal, involved in a transaction or
attempted transaction in violation of
these laws will be forfeited under
civil and criminal provisions. The
launderer forfeits not only the profit
but also the property itself.

Recent newspaper accounts
report that the U.S. Treasury
Department is tightening rules gov-
erning electronic transfer of money
among currency exchanges, casi-
nos, brokerage firms and banks.
Banks will be required to keep
records about sources and recipi-
ents of all wire transfers because
they are frequently used to move
cash from the United States to finan-
cial institutions overseas.

The Anti-Drug Abuse Act of
198657 was passed to combat the
pernicious problem of “money laun-
dering.”58 It was amended in 1988,
1990, 1992, 1994 and 1996. Money
laundering in the United States is
defined in three alternative ways but
each of the first two ways has two
sub-parts. Section 1956(a)(1) pro-
hibits money laundering generally.
Section 1956(a)(2) is similar to
(a)(1) but applies to international

transactions.59 Section 1956(a)(3),
added in 1988, is similar to (a)(1) but
applies to government sting opera-
tions by fine-tuning the level of intent
required for conviction in sting oper-
ations. Paragraphs (a)(1), (a)(2) and
(a)(3) are subdivided to provide for
the various types of knowledge or
intent which may serve as a basis
for the offense.

Subsections (a)(1)(A)(i) and
(a)(2)(A)(i) apply where there is an
intent to promote the carrying on of
an unlawful activity. Subsections
(a)(1)(B)(i), (a)(2)(B)(i) and (a)(3)(B)
apply where there is an intent or
knowledge of a design to conceal
some information about the funds or
property involved. Subsections
(a)(1)(B)(ii), (a)(2)(B)(ii) and (a)(3)
apply where there is an intent, or
knowledge of a design, to avoid a
transaction reporting requirement. In
addition, subsection (a)(1) contains
an intent provision not found in the
other two subsections: (a)(1)(A)(ii)
applies where there is an intent to
violate certain Internal Revenue
Code sections.

As recognized in United States
v. Jackson,60 subsections (a)(1)(A)(i)
and (a)(1)(B)(i) are aimed at differ-
ent activities: the first is the practice
of plowing back proceeds of “speci-
fied unlawful activity” (SUA) to pro-
mote that activity; the second is
aimed at hiding the proceeds of the
activity.

The first type of money launder-
ing is called “financial transaction”
money laundering. There is an
offense if a person engages in a cer-
tain type of “financial transaction”
either (1) with the intent to promote
a “specified unlawful activity”; or (2)
with knowledge that the transaction
is designed in whole or in part either
(a) to conceal or disguise the nature,
location, source, ownership or con-
trol of the proceeds of SUA or (b) to
avoid a state or federal transaction
reporting requirement. This offense
is chargeable as a violation of sec-
tion 1956(a)(1).
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As indicated above, this subsec-
tion applies to international transac-
tions. There is extraterritorial juris-
diction over the proscribed conduct
if (1) it is conducted by a United
States citizen or, in the case of a
non-United States citizen, the con-
duct occurs in part in the United
States; and (2) the transaction or
series of related transactions
involves funds or monetary instru-
ments of a value exceeding
$10,000.61

The two elements of money
laundering under this subsection are
(1) that the money be the proceeds
of an SUA and (2) that the defendant
knows that the money constitutes
unlawful proceeds.62

The financial transaction itself
need not involve a financial institu-
tion. Nor must the particular defen-
dant have knowledge that the trans-
action involves the proceeds of a
particular offense. It is sufficient that
there exists an offense under feder-
al, state or even foreign law.The pro-
ceeds, however, must be from a
“specified unlawful activity.” The list
of activities is very broad and
includes RICO offenses, federal and
foreign felony drug offenses, and an
assorted list of miscellaneous
bribery, white collar, export control
and espionage offenses.

The financial transaction must
involve the movement of funds by
wire or other means or one or more
monetary instruments and there
must be an effect on interstate or
foreign commerce unless a financial
institution is involved.

For subsection (1), intent to pro-
mote, proof is required that the pro-
ceeds from prior “specified unlawful
activity” were laundered for the pur-
pose of being used to promote sub-
sequent “specified unlawful activity.”
For either subsection, it is not nec-
essary that a particular defendant
share the criminal’s intent to pro-
mote further unlawful activity or to
conceal the source or ownership of

the unlawful proceeds, or to avoid a
transaction reporting requirement.
He or she simply must be aware of
the criminal’s design or purpose.
This awareness can be proved by
direct or circumstantial evidence.

This subsection is the most fre-
quently used part for prosecuting
money laundering. The term “speci-
fied unlawful activity” is not limited to
narcotics offenses but rather
includes most serious state and fed-
eral crimes, as well as violations of
foreign law involving drug trafficking,
kidnapping, robbery, extortion or
fraud by or against a foreign bank.

The second type of money laun-
dering is called “transportation”
money laundering. It is the same as
the first except that “transportation”
is involved instead of a “financial
transaction.” The transportation
involves the transportation of funds
or a monetary instrument to or from
the United States. The same intent
and knowledge requirements apply.
It is charged under section
1956(a)(2).

It should be noted that, with
respect to subsection (A) of section
1956(a)(2) only, the monetary
instrument involved does not have to
be proceeds of criminal activity. For
example, if “clean money” is trans-
ferred from the United States to a
foreign country to purchase illegal
drugs, this can be a violation of sec-
tion 1956(a)(2). Similarly, if “clean
money” is transferred into the United
States from a foreign country to pro-
mote an SUA, this also can be a vio-
lation of section 1956(a)(2)(A).

Both the first and second types
of money laundering have a maxi-
mum potential 20-year prison sen-
tence and a $500,000 fine or twice
the amount involved in the transac-
tion. There is also a civil penalty of
not more than the greater of
$10,000 or the value of the funds
involved in the transaction.63

The third type of money laun-
dering is the “sting” provision. It

makes it a crime to engage in a
financial transaction with money
represented by a law enforcement
officer to be the proceeds of an
SUA. This provision allows prosecu-
tion of defendants who are the sub-
ject of undercover operations.
Undercover government agents
pose as persons who are in posses-
sion of criminal proceeds. The agent
provides the purported “dirty” money
to the money launderers for purpos-
es of laundering. Since the funds are
not really but are only represented
to be SUA proceeds, the launderers
could not be prosecuted under the
first two subsections of section 1956
and, consequently, this third section
was needed in order to support a
sting operation.

Section 1957 makes it an
offense for anyone to engage in a
monetary transaction in criminally
derived property of a value greater
than $10,000 that is derived from an
SUA. Section 1957 differs from sec-
tion 1956 in three ways: (1) The term
“monetary transaction” requires that
the transaction involve a monetary
instrument or funds by, through or to
a financial institution; section 1956
does not have this limitation. (2)
Section 1957 requires that the trans-
action involve property or funds in
excess of $10,000. (3) Section 1957
does not have the additional intent
requirements (such as intent to pro-
mote an SUA or to conceal the pro-
ceeds) that section 1956 has.

There is no requirement that the
transaction be designed for any par-
ticular purpose. A deposit, withdraw-
al, transfer or exchange is sufficient,
except that the transaction must
have an effect on interstate or for-
eign commerce. The offense carries
a maximum penalty of ten years in
prison and a maximum fine of
$250,000 or twice the value of the
transaction. There is no civil penalty
provision.

In addition to the prosecuting
money laundering offenses under
sections 1956 and 1957, certain
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money laundering offenses can be
charged under the provision of the
Bank Secrecy Act.64 Under section
5313, domestic financial institutions
are required to file Currency
Transaction Reports for transactions
in currency in excess of $10,000.
Under section 5316, persons are
required to file reports when they
transport monetary instruments in
excess of $10,000 into or out of the
United States. Pursuant to section
5324, it is an offense to structure a
financial transaction for the purpose
of evading the currency reporting
requirements. A similar requirement
is imposed on persons engaged in
trades and businesses who receive
more than $10,000 in cash in the
course of that trade or business.65

“Knowing” can include actual
knowledge, circumstantial evidence
or willful blindness. Willful blindness
is the hardest form of knowledge to
define and represents the greatest
potential threat to the unwary. While
a person charged with violating sec-
tion 1956 generally has the alleged
intent to conceal or disguise the
funds, knowledge of a design to dis-
guise or conceal the funds is indis-
tinguishable from the question of
whether such a design or intent
existed.

It is possible to have the requi-
site knowledge of the intent, and
thus make one subject to prosecu-
tion, without having the intent one’s
self.66 Section 1956 has survived
constitutional challenges that it is
void for vagueness.67

Willful blindness, the doctrine
that a defendant’s knowledge of a
fact may be inferred from his or her
willful blindness to the existence of
that fact, is often sufficient to provide
the requisite level of knowledge
needed to support a prosecution.68

It is hard to distinguish from “reason
to know” or “reckless disregard” con-
cepts. The evidence of the doctrine
is found in the cases construing the
requirement.

Some evidence of suspicious or
non-standard activity used to base
an allegation of willful blindness
include:

• Delivery of the $101,000 cash
down payment to the real
estate agent in an attaché
case and a shoe box with
instructions to convert the
cash into cashier’s checks,
each under the $10,000
reporting requirement.69

• Where the owner of a legiti-
mate business received cash
from a cocaine dealer in the
amount of the dealer’s sup-
posed gross wage from the
business and, in return, gave
the cocaine dealer a check for
the net wage, withholding
income tax, social security
and workers’ compensation
(the difference between the
gross and net amounts repre-
sented payment for the laun-
dering), the court found that
the owner well knew that the
moneys he received repre-
sented the proceeds of some
form of unlawful activity. The
business owner was held to
know that the funds were drug
trafficking proceeds because
(1) there was evidence that
the cocaine dealer had no
legitimate source of income
and there was nothing in the
record to indicate that the
owner had any basis for
believing otherwise; (2) the
dealer actually told the busi-
ness owner that he, the deal-
er, sold drugs for a living; (3)
years earlier the owner had
been informed by the dealer
that the dealer’s first cash dis-
bursement to the owner had
come from selling drugs; (4)
the business owner knew that
the dealer was arrested on
drug charges a few years
later; and (5) on a later occa-
sion, the dealer told the busi-
ness owner that a second
dealer sold drugs for him.70

• A real estate agent was held
to have knowledge that the
source of funds for the sale of
a house to a drug dealer was
illegal from (1) the buyer’s
lifestyle (he and his compan-
ion both drove new Porsches,
he carried a cellular tele-
phone, he flashed vast
amounts of cash, and he was
able to be away from his pur-
portedly legitimate business
for long stretches of time dur-
ing normal working hours); (2)
the buyer stated prior to the
sale that he may have accept-
ed drug money; and (3) the
purchaser asked the seller to
accept $60,000 under the
table in cash in order to lower
the official price.71

• Defendant’s knowledge of
unlawful activity, so as to be
guilty of aiding and abetting
money laundering, was
inferred in part from the
defendant’s receipt of a box
containing $299,895 in count-
ed money wrapped in alu-
minum-foil packets from a
suspected narcotics trafficker
shortly after the drug trafficker
made a call from a public tele-
phone, a common method for
setting up meetings among
drug dealers.72

• Payoff of a marijuana distribu-
tor’s mortgage with funds
transferred from the marijua-
na distributor to the mortgage
company in increments of less
than $10,000. If the payoff had
been handled through the
mortgage company where the
distributor worked, he would
have received a commission.
He eschewed the commission
in favor of making payments
through another mortgage
company which was on the
verge of bankruptcy so that
evidence of the transactions
would shortly disappear and
the reporting requirements
could be avoided.73
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• Use of convoluted financial
dealings including the use of
“front men”: a cocaine dealer
used “front men” to purchase
$50,000 in uncut emeralds
from Brazil, accompanied the
“front men” to Brazil, returned
from Brazil to Chicago to sell
the gems, guarded the gems
with a gun, negotiated the
sale of the gems, claimed the
gems were his property and
transported the property from
Chicago to the city where he
lived. He also used the “front
men” to invest in a charter
boat business. The dealings
showed an intent to conceal
the nature or source of the
proceeds and an intent to
avoid the transaction report-
ing requirement.74

• While the money laundering
statute should not be inter-
preted to encompass all finan-
cial transactions, a defendant
preacher was held to violate
that statute where he chose to
place the proceeds of his drug
sales not in a personal bank
account, but in bank accounts
ostensibly maintained by the
church where he was a
preacher.The defendant treat-
ed the funds as his own but
removed himself from the
funds by using the church
secretary to present checks
made out to cash, who then
turned over the checks to the
defendant. To violate the law,
the court observed, it is not
necessary that the defendant
do a good job of laundering
the proceeds.75

• For a conspiracy to violate
section 1956, it is not neces-
sary that the conspirators be
in agreement as to the nature
of the unlawful activity that
produced the funds to be
laundered (one believed the
money to come from narcotics
while the other believed it
came from gambling) since

both narcotics and gambling
transactions are specified
unlawful activities.76

In summary, willful blindness
may include acceptance of a com-
mission where the industry does not
use commissions; acceptance of a
commission above market rates;
use of a false name to purchase;
numerous and unjustified transfers
to others/sham; failure to provide
identification or suspicious identifi-
cation; cash in large denominations;
legitimate livelihood insufficient to
provide lifestyle and business activi-
ties; grossly inadequate or inflated
price; seller’s obligation to break or
bend company rules; and business
under odd circumstances, at irregu-
lar hours, in unusual locations by
industry standards.

In order to avoid being accused
of willful blindness, the following due
diligence steps should be consid-
ered: Obtain a Dun and Bradstreet
report on the other company; inquire
into the source of funds for the
transaction/loan; maintain a consis-
tent checklist of due diligence items
for each transaction; consider
employing “money laundering coun-
sel”—one who has a specific per-
spective, different from regular
counsel; consider obtaining an opin-
ion of counsel addressing money
laundering activities. (But from what
counsel? What guidelines are to be
used? Once obtained, however, of
what value is it? It is only an opinion
of counsel, which represents due
diligence only. It is not a guaranty of
the transaction.) Affidavits from prin-
cipals regarding their conduct, con-
versations with United States attor-
neys regarding current programs,
and questionnaires and confidential-
ity agreements are useful. Be wary
of tax-advantaged trusts and be
wary of offshore corporations.

For a violation of the money
laundering statutes, the guilty per-
son forfeits not only the property
itself (corpus)77 but may also forfeit
fungible substitute property.78 No

forfeiture of property may occur,
however, if the act or omission of the
owner or lienholder occurred without
the knowledge of the owner or lien-
holder.79

Forfeitures include, and no
property right shall exist in them:80

• Controlled substances; raw
materials used in controlled
substances; container for con-
trolled substances or raw
materials; all conveyances
(transpor t/used-facilitate);
books, records, research;
moneys, negotiable instru-
ments, securities, bearer
bonds; all real property used
in/traceable to; processed
controlled substances; listed
chemicals; drug parapherna-
lia; firearms.

• Actual property (corpus), not
merely profit; fungible, substi-
tute property, intermediary
exception.

Upon receipt of the property, the
federal government is authorized to
dispose of the property—i.e., retain,
sell, forward to the Treasury, donate
for a public area as recreational/his-
torical.

Forfeiture laws can be both civil
and criminal. In response to wide-
spread inconsistencies and unfair-
ness in the use of civil forfeiture
laws, the American Bar Association
(ABA) is urging Congress to enact
legislation to make the laws more
just and equitable based on a set of
principles adopted by the ABA.
Under civil forfeiture, the govern-
ment seizes personal property by
showing that there was “probable
cause” for the belief that the proper-
ty was used unlawfully by anyone.
The burden then shifts to the owner
to prove by “a preponderance of the
evidence” that his or her property
was not used in a crime. It is esti-
mated that 80 percent of all proper-
ty owners who lose property to civil
forfeiture have not been charged
with a crime, but government offi-
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cials usually keep the seized proper-
ty. H.R. 1916, known as Hyde’s Bill,
provides that either lack of knowl-
edge or lack of consent by a proper-
ty owner is sufficient for an “innocent
owner” defense if the owner took
reasonable steps to prevent illegal
use of the property.81

1. Securities Laws

Where in a general partnership
management functions are ceded to
one or more persons, or where there
is a limited partnership, the interest
in the partnership may be deemed
to be a security. The issue of
whether or not an interest is deemed
a security depends upon whether it
falls within the meaning of an
“investment contract” within the
scope of the securities laws. The
meaning of an “investment contract”
was analyzed in Securities and
Exchange Commission v. W.J.
Howey Company82 as a transaction
in which a person invests his or her
money in a common enterprise and
is led to expect profits from the
efforts of the promoter or a third
party. This somewhat Marxist analy-
sis was tempered by later cases and
the test now seems to be one of
whether the efforts made by those
other than the investor are the unde-
niably significant ones, those essen-
tial managerial efforts which affect
the failure or success of the enter-
prise—i.e., the “efforts of others” or
“lack of control” requirement.83 If the
investor realizes profits from the
efforts of others or does not exercise
control over the enterprise, then the
interest will be deemed to be a secu-
rity.

In that event, the Securities Act
of 1933 (registration or exemption),
the Securities Exchange Act of 1934
(anti-fraud rules) or blue sky restric-
tions (state securities laws) such as
the New York Real Estate
Syndication Act, may be applicable.
Pertinent parts of these statutes
may require disclosure of the entire

workings of the transaction, registra-
tion and the payment of filing fees.

2. Disclosure
Requirements for
Foreign Acquisition
of Corporate
Interests

The Domestic and Foreign
Investment Improved Disclosure Act
of 1977,84 constituting the Williams
Act amendments to the Securities
Exchange Act of 1934, requires that
the acquisition of a foreign beneficial
interest in United States corpora-
tions in excess of 5 percent be
reported to the Securities and
Exchange Commission, to the
issuer of such securities and to any
exchange on which such class of
securities is traded. The disclosure
requirement also applies to any per-
son or group making a tender offer
that would result in the ownership of
more than 5 percent of any class of
any such securities.

3. Antitrust Laws
Affecting Property
Acquisitions; the
Hart-Scott-Rodino
Act

The Hart-Scott-Rodino Antitrust
Improvements Act of 197685 and
Regulations, Statements and
Interpretations Under the Hart-
Scott-Rodino Antitrust Improve-
ments Act of 197686 apply potential-
ly to acquisitions of real estate
affecting interstate commerce if the
“size of person” and “size of transac-
tion” tests are met.

The size of person test is met
generally if (1) one party to the
transaction has annual net sales or
total assets of $100 million or more
(counting all companies under uni-
fied control); and (2) the other party
has annual net sales or total assets
of $10 million or more (counting all
companies under unified control).87

“Control” is broadly defined and
includes both direct and indirect
control.88

The size of transaction test is
met if, as a result of the acquisition,
the acquiring person would hold (1)
15 percent or more of the voting
securities or assets of the acquired
entity, or (2) an aggregate total of
the voting securities and assets of
the acquired entity in excess of $15
million.89 Special rules apply with
respect to the formation of corporate
joint ventures because of the defini-
tion of control.90

Exemptions include (1) acquisi-
tions of realty transferred in the ordi-
nary course of business or (2) acqui-
sitions, in the ordinary course of
business, of the voting securities of
an entity whose assets consist or
will consist solely of real property
and assets incidental to the owner-
ship of real property (such as cash,
prepaid taxes or insurance, rental
receivables and the like).91

Complex questions arise
depending upon whether the land is
raw land, whether it is income pro-
ducing, and whether the use is to be
changed. The Federal Trade
Commission staff has taken the
position that all acquisitions of office
buildings and residential apartment
buildings are exempt from the act,92

but the acquisitions may neverthe-
less be subject to the impact of the
act.

4. Tax Filing
Requirements for
Resident Alien
Officers and
Directors

A nonresident alien who acts as
an officer or director of a corporation
owning United States real estate is
required under Internal Revenue
Code sections 861, 862, and 872
(I.R.C.) to file personal tax returns if
the company is a United States cor-
poration, even if no compensation is
paid. Such persons must also file if
their income, even if paid abroad, is
for services rendered in connection
with a United States trade or busi-
ness.
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III. IITSA—International
Investment and Trade in
Services Survey Act of
1984 

A. The Reporting 
Requirement

Originally known as the
International Investment Survey Act
of 1976 (IISA), as amended by the
Foreign Direct Investment and
International Financial Data
Improvement Act of 1990,93 IITSA
requires a report to be filed with
respect to every “business enter-
prise” subject to U.S. jurisdiction,
including real estate, in which “for-
eign persons” have a direct or indi-
rect pecuniary or voting interest of
more than 10 percent.94 This law
reflects congressional concern
regarding the amount of foreign
investment in the U.S., particularly in
U.S. farmland. The U.S. policy is still
basically one of “hands off” (nothing
is intended to restrain or deter for-
eign investment in the United
States),95 but here the U.S. has indi-
cated it wants to know the magni-
tude of the investment.

B. What Constitutes a
“Business Enterprise”?

In determining whether the
requirements of a U.S. business
enterprise (BE) have been met, ben-
eficial, not record, ownership is the
basis of the reporting require-
ments.96 Any organization, associa-
tion, branch or venture which exists
for profit making or otherwise to
secure economic advantage, and
most owners of real estate,97 are
covered by the act. Residential real
estate held for personal use (by an
individual or corporation) is exclud-
ed.98

C. What Constitutes a
“Foreign Person”?

A foreign person is a non-U.S.
resident or a person subject to the
jurisdiction of a country other than
the United States. Individuals, cor-

porations, partnerships, associa-
tions, estates, trusts, organizations
and governments can be “foreign
persons.”

Other business relationships
may also qualify an entity as a for-
eign person. An affiliate—a business
enterprise located in the United
States which is directly or indirectly
owned or controlled more than 10
percent by a foreign person—would
satisfy the foreign person require-
ment.99 A U.S. entity may be a “for-
eign person” if it acts as an interme-
diary (trust or agent) for the benefit
of a foreign “ultimate beneficial
owner” (UBO) who is not more than
50 percent owned or controlled by
another person.100 Any “associated
group” of two or more of the forego-
ing may be foreign persons if, by the
appearance of their actions, by
agreement or by an understanding,
they exercise their voting privileges
in a concerted manner to influence
the management of a business
enterprise.101

D. Exemptions

Under some circumstances, a
business enterprise may be able to
avoid the requirements of the
International Investment and Trade
in Services Survey Act. For exam-
ple, IITSA may not apply where (1)
direct or indirect ownership or con-
trol by a foreign person in the U.S.
business enterprise is less than 10
percent; or (2) where acquisition
cost is less than $1 million (inclusive
of mortgage debt) and the acquisi-
tion does not involve more than 200
acres (if, however, the acquisition
involves more than 200 acres,
reporting is required even if the cost
is less than $1 million); or (3) where
the property is residential real estate
held for personal use (not profit-
making purposes) including real
estate held by a corporation whose
shareholder occupies the proper-
ty.102

Note that in order to obtain the
exemption, a report must neverthe-

less be filed. It contains only minimal
information and is filed in
Supplement C to Form BE-13.

E. Transactional Reporting
Requirements

According to the instructions on
Form BE-13, within 45 days of the
event a report must be filed in con-
nection with a foreign person’s direct
or indirect acquisition, establishment
or purchase of a U.S. enterprise,
including a business segment, oper-
ating unit or real estate (other than
real estate purchased for personal
use) of a business enterprise. The
acquisition of a 10 percent or more
voting interest in the U.S. enterprise
is sufficient to trigger the reporting
requirement.103

Form BE-13 must be filed by
either (1) the U.S. business enter-
prise, business segment or operat-
ing unit that has been established or
partially or totally acquired; or (2) the
existing U.S. affiliate which estab-
lished or acquired the U.S. business
enterprise; and each foreign parent
or other U.S. affiliate that is itself a
party to the transaction.

Form BE-14 should be filed by
any U.S. person who assists or inter-
venes104 in the acquisition of a U.S.
business enterprise by a foreign per-
son, or who enters into a joint ven-
ture with a foreign person (Form
BE-14), if that person knows of for-
eign involvement in the transaction
or has reason to believe that the
acquiring person may be a foreign
person and that person does not
have a reasonable basis to believe
that the transaction is being report-
ed on Form BE-13. This includes an
intermediary or real estate broker
but does not include an attorney act-
ing solely in a title closing or settle-
ment capacity. One who “assists or
intervenes” is a U.S. person, includ-
ing but not limited to, an intermedi-
ary, a real estate broker and a bro-
kerage house, who assists or inter-
venes in the sale to, or purchase by,
a foreign person or a U.S. affiliate of
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a foreign person, of a 10 percent or
more voting interest in a U.S. busi-
ness enterprise including real
estate.105

An exemption may be possible if
the cost of the acquisition or the
assets of the acquired or estab-
lished enterprise total $1 million or
less and 200 or fewer acres of U.S.
land are involved in the transaction,
but an exemption claim, Form BE-13
must be filed to obtain the exemp-
tion.

Reporting of bearer share cor-
porate ownership or ownership
through a trust or other proxy is not
deemed compliance with the law.106

Disclosure of the ultimate beneficial
owner is required. If a company in
the foreign chain has publicly traded
bearer shares, identification of the
ultimate beneficial owner may stop
with identification of the company
whose capital stock is represented
by such bearer shares.

F. Required Filing of
Periodic Reports

Form BE-605 is a quarterly
report of transactions and accounts
of a U.S. affiliate with its foreign par-
ent. The report is required of every
U.S. business enterprise (except an
unincorporated bank)107 in which a
foreign person owned a 10 percent
or greater voting interest at any time
during the reporting period. Items to
be reported include a foreign par-
ent’s equity in the U.S. affiliate and
information regarding direct pay-
ments, receipts and intercompany
debt balanced between a foreign
parent and its U.S affiliate.108

Exemption from the BE-605 fil-
ing requirement may exist for a U.S.
affiliate that is indirectly foreign
owned and has no direct transac-
tions with a foreign parent at any
time during the year, provided a
claim for exemption for filing is or
has been filed. A further exemption
exists for U.S. affiliates whose total
assets, annual sales or gross rev-

enues, and annual net income (or
loss), do not exceed $20 million,
positive or negative. A certification to
the foregoing is nevertheless
required. A branch or agency of a
foreign company is not required to
file a BE-605.109

G. Annual Reporting
Requirements

Form BE-15 Annual Report is
the annual survey of foreign direct
investment in the United States.
Form BE-15 must be filed annually
(e.g., by May 31, 1997, for the 1996
fiscal year) by each non-bank U.S
company in which a foreign compa-
ny owns or controls, directly or indi-
rectly, more than a 10 percent voting
interest. Form BE-15 must be filed
either in long or short form. A long
form (LF) is required if, in a given
year, total assets, sales or revenues,
or net income exceeds positive or
negative $20 million. The short form
(SF) must be filed when a non-bank
affiliate is not required to file a long
form and if the total assets, sales or
gross operating revenues, or net
income after taxes exceeds positive
or negative $10 million.

H. Penalties for Failure to
File

Failure to file can result in a fine
of $2,500 to $24,000, injunctive
relief, or both. The willful failure to
file can result in a fine not to exceed
$10,000, imprisonment for up to one
year, or both.110

I. The Requirement of
Confidentiality of
Reported Information
Against Foreign
Governments

Transmission of survey informa-
tion to foreign governments and dis-
closure under the Freedom of
Information Act is prohibited.111

Based upon the prohibition con-
tained in section 3104(c), providing
that no person can compel the sub-

mission or disclosure of any report
or constituent part thereof without
the consent of the person who main-
tained or furnished the report, sever-
al requests for information under the
Freedom of Information Act have
been denied.

In 1982, the American Jewish
Congress was denied a Freedom of
Information Act request under IISA
when it sought to obtain from the
Department of Treasury a copy of a
document containing the most
recent aggregate figures showing
the amount of moneys in United
States banks deposited by, and the
amount of Treasury Bills owned or
held by, foreign persons from three
Arab countries—Saudi Arabia,
Kuwait and the United Arab
Emirates. The United States District
Court for the District of Columbia
sustained the Treasury Depart-
ment’s assurances to foreign coun-
tries that the confidentiality of their
investments in the United States will
be maintained and continued.112

The Foreign Affairs
Subcommittee was also refused
information concerning former
Philippines President Marcos’s
United States investments.113

IV. AFIDA—The Agricultural
Foreign Investment
Disclosure Act of 1978114

Pursuant to AFIDA, which
became effective on February 2,
1979, any foreign person who
acquires or transfers an interest
(other than a security interest) in
U.S. agricultural land must file a
report with the U.S. Secretary of
Agriculture.115

The purpose of AFIDA is to
enable the United States to collect
sufficient data to determine the
extent of foreign investment in U.S.
agricultural land and its effect on
family farms and rural communities.

According to “Foreign Owner-
ship of U.S. Agricultural Land in
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1993,” in RTD Updates: Foreign
Landownership, U.S. Dept. of
Agriculture Economic Research
Service, No. 1 (April 1994), foreign
ownership of agricultural lands has
remained constant at about 1 per-
cent for some time. The amount of
foreign ownership varies from zero
in Rhode Island to approximately
two-and-a-half-million acres in
Maine where there is significant
Canadian ownership of timberland.
The British, Canadians and
Germans are the largest investors.

The definition of a “foreign” per-
son includes an individual, corpora-
tion, partnership, estate, trust, insti-
tution, association or “other” organi-
zation which is:

1. A non-U.S. citizen;

2. A non-permanent resident
who is not paroled into the
U.S under the Immigration
and Nationality Act (e.g., a
person residing in the U.S. on
the basis of a treaty investor
visa, treaty trader visa or vis-
itor’s visa);

3. An organization formed
under foreign law or a U.S.
organization whose principal
place of business is outside
the U.S., or

4. A U.S. organization where
more than 10 percent is con-
trolled by foreigners. If no sin-
gle foreign owner or coalition
of foreign owners acting
together holds directly or
indirectly a 10 percent or
more equity interest, then the
foreign persons do not hold
“significant interest or sub-
stantial control” unless, in the
aggregate, they hold a 50
percent interest.

The phrase “acquires or trans-
fers” presumably covers purchase,
gift and inheritance. Security inter-
ests and mineral interests (e.g.,
interest in oil and gas leases) are
excluded.116 Conversions and

changes in status are reportable,
including: the conversion of land
from non-agricultural to agricultur-
al,117 a change of status from a for-
eign person to a U.S. person holding
a reportable interest in agricultural
land118 and ownership by a foreign
person of a reportable interest on
February 1, 1979 (AFIDA’s effective
date).119

U.S. agricultural land includes:
timberland, ranchland and cropland;
idle lands if the last use within the
last five years was agricultural;
leaseholds longer than ten years;
and easements and rights-of-way
unless used for non-agricultural pur-
poses. U.S. agricultural land does
not include: contingent future inter-
ests, or non-contingent future inter-
ests which do not become posses-
sory upon the termination of the
present possessory estate; land less
than ten acres in size from which the
land products are less than $1,000
in gross sales and are produced for
the personal or household use of the
person holding the interest; or secu-
rity interests and mineral interests
(see above).

A triplicate report, Form
FSA-153, is due within 90 days of
acquisition of the land at the local
(county) Farm Service Agency
(FSA) office where the tract of land
is located or administered (Form
FSA-153). The information is sub-
mitted to the Department of
Agriculture, which files annual
reports of the data collected.

AFIDA reports must include
specific information: (1) the identity
of the foreign person; (2) the type of
interest, or consideration given; (3)
the date of acquisition and agricul-
tural purpose for which the foreign
person intends to use the land; (4) a
legal description of the land, includ-
ing acreage; and (5) the identity of
the investor’s “representative” who is
completing the form.

The penalty for the knowing
submission of a false or inaccurate

report is 25 percent of the fair mar-
ket value (FMV) of the interest in the
land. The penalty for a late filing is
one-tenth of 1 percent of the FMV of
the interest in the land for each
week that the violation continues, up
to a maximum of 25 percent of the
FMV of the land.120

While ownership is nominally
not traceable beyond the third tier,
the Secretary of Agriculture may
require the reporting entity to identi-
fy any person holding that person’s
equity. Moreover, the information is
available for public inspection, and it
is available to a treaty partner under
a mutual assistance treaty such as
Friendship, Commerce and
Navigation (FCN) treaty or under an
Income Tax Treaty (e.g., Cayman
Islands, Liechtenstein, the
Netherlands Antilles, Panama and
Switzerland).

V. FIRPTA—Foreign
Investment in Real
Property Tax Act of
1980121

A. Generally

The purpose of FIRPTA is to tax
foreign investors in U.S. real proper-
ty on the same basis as similarly sit-
uated U.S. real estate investors are
taxed. It is not technically a disclo-
sure statute.

Section 1445 of the Internal
Revenue Code imposes a 10 per-
cent withholding tax on amounts
realized upon the disposition of U.S.
real property interests (USRPI) by
foreign investors.

The earlier scheme of enforce-
ment through extensive disclosure
or, alternatively, security agree-
ments with the Internal Revenue
Service, was ineffective. Workable
regulations were never released and
few security agreements were con-
summated. The responsibility now
for enforcement is primarily with the
transferee, not with the realtor nor
with an intermediary. Although sec-
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tion 6039C creates authority for the
Internal Revenue Service to require
reporting at a future date, there are
no disclosure or reporting require-
ments at present.

B. Withholding Provisions

Section 1445 sets forth specific
deducting and withholding provi-
sions for the transferor of a USRPI.
Several important exceptions to the
withholding provisions should be
noted however.

There is an exception to the
withholding provisions if the trans-
feror provides the transferee with an
affidavit stating that the transferor is
a non-foreign person. A non-foreign
certification, either from an individ-
ual or from an entity, should be part
of every real estate transaction. It
must be retained for five years after
the year in which the transfer
occurs. Such a certification is not
used, however, for the residential
exception.

The transferee of an interest in a
non-publicly traded U.S. corporation
receives an affidavit from the corpo-
ration that the corporation is not and
has not been a U.S. real property
holding corporation (USRPHC) dur-
ing the applicable period. The
applicable period is the shorter of
(1) the period following FIRPTA’s
general effective date in 1980 or (2)
the five-year period ending on the
date of disposition of the stock or
other interest. The affidavit is made
under penalty of perjury. Therefore,
a transferee of non-publicly traded
stock in a U.S. corporation may be
liable for withholding unless he or
she obtains either a non-foreign affi-
davit or a non-USRPHC affidavit
from the transferor.

Disposition of a residence
where the consideration is less than
$300,000 and where the transferee
intends to use it as his or her princi-
pal residence is exempt—i.e., where
the transferee at the time of transfer
has a definite plan to reside at the

property for at least 50 percent of
the number of days the property is in
service during each of the first two
12-month periods following the date
of transfer. If the residency require-
ment is not met, the transferee will
become liable for failure to withhold.
Disposition of stock regularly traded
on an established securities market
is also exempt.

The transferor may obtain a
qualifying statement from the
Internal Revenue Service that he or
she is exempt from tax, has provid-
ed adequate security for the pay-
ment of tax or has made arrange-
ments with the Service to pay the
tax.

C. Agent Liability—
Internal Revenue
Regulation § 1.1445-4

Agents have a duty to provide
notice to transferees of false certifi-
cations or statements.122 “Agent” is
widely defined by section 1445 to
include any person representing
either the transferor or the transfer-
ee in negotiating or settling a trans-
action. Any agent failing to give the
required notice will be held liable for
the tax, limited to the amount of
compensation he or she derives
from the transaction.123

D. Revisions to § 6039C

The revised section 6039C,
retroactive to 1980, repealed earlier
reporting requirements and substi-
tuted simplified reporting require-
ments. Section 6039C affects only
“direct” investors in USRPIs, and
eliminates disclosure up the chain of
ownership.

The foreign person holding a
“direct investment” must disclose his
or her name, address and a descrip-
tion of the USRPI,124 if (1) the for-
eign person did not engage in trade
or business during the calendar year
and (2) the FMV of the USRPI
“directly” held was greater than
$50,000 during the year.125

“Directly” seems to apply only if
the disposition would be taxable
under FIRPTA—no look-through.
There is no longer a need to dis-
close shareholders of foreign corpo-
rations. Two attribution rules do,
however, apply to (1) a USRPI held
by a partnership, trust or estate
which is treated as owned propor-
tionately by partners or beneficiaries
and (2) a USRPI held by a spouse or
by a minor child or an individual
which is deemed held by the individ-
ual.126

E. Penalties

The Tax Reform Act of 1984
contains no special penalties for fail-
ure to file, withhold or pay the tax.
Normal penalties under the Internal
Revenue Code are applicable—pay-
ment of the tax which should have
been withheld plus interest and
penalties, both civil and criminal.

F. Use of Information—
Not Confidential

Information is intended to be
exchanged between the United
States and its tax treaty partners.
Such broad exchange of information
provisions could have a drastic
effect on the investor in the
investor’s home country. Absent a
treaty, information may be
exchanged as an accommodation to
a foreign government, even though
not legally authorized.

VI. TEFRA—The Tax Equity
and Fiscal Responsibility
Act of 1982127

Through I.R.C. section 6038A,
any domestic corporation which is
25 percent or more foreign owned
must file an annual informational
return which must detail “transac-
tions” with related parties. An activi-
ty may be a “transaction” at any of
the phases of planning, arranging or
consummation. An exception is
made for settlement officers and
clerical personnel.128 Under section



101 N.Y. Real Property Law JournalVol. 26, No. 3 (Summer, 1998) NYSBA

6038C, the same is true of foreign
corporations involved in a trade or
business within the U.S. during the
taxable year.

A corporation is 25 percent for-
eign owned if at least 25 percent of
the total voting power of all classes
of stock entitled to vote or at least 25
percent of the total value of all class-
es of stock of a corporation are
owned at any time during a taxable
year by one person (designated as a
25 percent shareholder).

A “related party is any 25 per-
cent foreign shareholder or any per-
son related to the reporting corpora-
tion or to a 25 percent foreign share-
holder of the corporation. A “foreign
person” includes any non-resident
alien or foreign corporation, partner-
ship, estate or trust.

Form 5472 identifies the party,
the nature of business, the country
of organization, relationships, trans-
actions and related parties.

Failure to file results in a penal-
ty of $10,000.129 Failure to file after
notice results in greater penalties,
not to exceed an additional
$30,000.130

While the form is confidential, it
is open to inspection by or disclo-
sure to state tax authorities. It is also
available to foreign governments
pursuant to relevant tax treaties.

From time to time, attempts
have been made to increase the
existing reporting requirements con-
cerning foreign investment in the
United States. One such attempt,
last tried in 1989, was the so-called
“Bryant Amendment.” While it never
became law, it bears mention
because the political policies which
prompted it may again come into
fashion, particularly with future polit-
ical swings in the United States
executive and legislative branches
and with mood swings in the tradi-
tional United States “open door” pol-
icy toward foreign investment.

The Bryant Amendment would
have required the reporting of a “sig-
nificant interest” and of a “controlling
interest” acquired by foreign persons
in U.S. properties and business
enterprises. A “significant” interest
meant any equity or ownership inter-
est exceeding 5 percent of the total
interest in a United States business
that has, or United States real prop-
erty that comprises, assets in
excess of $5 million, or recent annu-
al gross sales in the United States in
excess of $10 million. A “controlling
interest” meant any equity or owner-
ship interest exceeding 25 percent
of the total interest in a business
enterprise with United States assets
or recent annual gross sales in the
United States exceeding $20 million.

The information to be disclosed
included address, nationality,
description of the legal structure,
industry involved, date of acquisi-
tion, size of interest and price paid.
Failure to comply would have result-
ed in fines and imprisonment harsh-
er than those contemplated by either
IITSA or AFIDA.

VII. Summary and
Conclusions

It is not difficult to posit a simple
fact pattern which would bring into
play several disclosure statutes.
Assume that a New York holding
corporation owns an interest in
United States agricultural land which
includes an easement for ingress
and egress to a vineyard. The cor-
poration is 50-percent owned by for-
eign persons, and the foreign share-
holder persons sell their interest in
the corporation to another New York
corporation.

IITSA applies because the for-
eigners own more than a 10 percent
interest in a U.S. business enter-
prise. AFIDA applies because the
corporation owns an access ease-
ment to the vineyard, an interest in
U.S. agricultural land. FIRPTA
applies to the sale because it is a

sale of shares by foreign investors;
the seller is foreign and the buyer
becomes the agent of the U.S. gov-
ernment to collect the 10 percent
withholding tax. TEFRA applies
because the corporation is a domes-
tic corporation with more than 25
percent owned by a foreign person.
The U.S. advisor (one who aids or
assists in the acquisition under
IITSA, one who does not provide the
required notice to the transferee
under FIRPTA) will be very sensitive
to the situation and to his or her lia-
bility for reporting the transaction,
despite the foreigner’s aversion to
having any disclosure made. A few
comparisons are in order.

A. Foreign Persons Who
Must Disclose
Ownership Interests

In addition to any state require-
ments, there are federal minimum
threshold ownership requirements:

IITSA—10 percent of the
business enterprise

AFIDA—an interest in U.S.
agricultural land

FIRPTA—has no minimum or
maximum ownership require-
ments, and

TEFRA—25 percent foreign
ownership of a domestic cor-
poration or foreign corpora-
tion involved in a U.S. trade
or business.

B. Foreign Persons
Defined

Foreign persons are separately
defined in each statute: alien vs.
non-alien; citizen vs. non-citizen;
resident vs. non-resident or resident
alien; permanent resident vs. non-
permanent resident; organized
under U.S. laws vs. organized under
foreign laws; principal place of busi-
ness inside the U.S. vs. principal
place of business outside the U.S.;
controlled by foreigners vs. non-con-
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trolled by foreigners. Obviously each
statute must be examined for its own
peculiar requirements:

IITSA refers to a non-resi-
dent of the United States or
one subject to the jurisdic-
tion of a country other than
the United States.

AFIDA refers to a non-U.S.
citizen, a nonpermanent
resident, a company orga-
nized under foreign law or a
U.S. organization with its
principal place of business
outside the United States or
one more than 10 percent
controlled by foreigners.

FIRPTA defines a foreign
person by what that person
is not: One who (1) holds a
U.S. tax identification num-
ber; (2) U.S. citizen; (3) U.S.
resident alien; (4) organized
under a U.S. or state law; (5)
estate or trust whose
income is subject to U.S.
income tax (watch the spe-
cial distribution rules).

TEFRA refers to a non-resi-
dent alien or foreign corpo-
ration, partnership, estate or
trust.

Foreign persons include direct
investors and indirect investors even
though there is no general require-
ment to go up the chain of owner-
ship. The term would include those
who control or own a foreign corpo-
ration but would not include a sub-
sidiary of that foreign corporation
which was formed under the laws of
one of the states in the United
States. Foreign persons include all
kinds of entities: persons, partner-
ships, corporations, estates and
trusts.

The definition of foreign persons
includes attribution rules:

IITSA affiliate (a business
enterprise located in one
country which is directly or
indirectly owned or con-

trolled more than ten (10%)
percent by a foreign person
and a coalition of foreign
owners, none of whom
owns more than ten (10%)
percent, but who together
own more than fifty (50%)
percent; the IITSA U.S.
intermediary and associat-
ed group; and TEFRA relat-
ed party (more than twenty
five (25%) percent).

C. Penalties for Failure to
Disclose

Several statutes contain certain
levels of outright prohibitions against
foreign ownership of communica-
tions, energy sources, those which
might impair national interests, and
U.S. territories and public lands.
Although ownership of natural
resources are usually not prohibited,
foreign ownership is often restricted
and regulated. The Hart-Scott-
Rodino Act imposes antitrust con-
siderations.

Criminal and civil penalties are
imposed for violating the Bank
Secrecy Act, the money laundering
and forfeiture statutes, IITSA, AFIDA
(fines up to 25 percent of the fair
market value of the land); FIRPTA
(usual Internal Revenue Code
penalties, payment of the tax plus
interest and penalties); and TEFRA
(monetary fines).

D. Confidentiality or Use
of the Information
Disclosed

IITSA (business enterprise).The
information disclosed is confidential
and has withstood freedom of infor-
mation demand. Intra-governmental
transfers are permitted, however,
and the fear exists that the informa-
tion may be disclosed informally or
through formal, annual reports.

AFIDA (real property). The infor-
mation disclosed is not confidential.
It is also available through treaty
programs, e.g., friendship, com-

merce and navigation treaties;
income tax treaties; and estate tax
treaties.

FIRPTA (income tax). The infor-
mation disclosed is not confidential.
The information may be available
through tax treaty exchanges and
informal “accommodations.”

TEFRA (income tax). The form
is confidential but it is open to state
tax authorities and open to foreign
countries through relevant tax
treaties. The lack of confidentiality of
information disclosed is a deterrent
to disclosure in the first place, to
complete disclosure and to more
widespread foreign investment in
the United States.

E. Suggestions for the
Promotion of
Compliance with
Disclosure
Requirements

Know the relevant statutes and
case law and require compliance.
Begin with relevant state law.
Understand the liability of an advisor
to a foreign person if the foreign per-
son does not comply. An “advisor”
includes the manager of property, a
trustee, an agent for a foreign per-
son (FIRPTA); an attorney who
advises the foreign person; and a
representative who completes the
form (AFIDA) or a representative
(broker) who does not complete the
form.

Additional suggestions include
indemnification of the agent by the
principal and exoneration of the
agent by the principal.

F. Levels of Compliance

Although there are apparently
no studies which discuss the levels
of compliance with disclosure laws,
some anecdotal information exists
among those who regularly advise
foreigners on investments in the
United States. One must also be
constantly on the alert for changes
in the laws and for new or altered



103 N.Y. Real Property Law JournalVol. 26, No. 3 (Summer, 1998) NYSBA

disclosure requirements buried in
seemingly obscure statutes, regula-
tions and case law.
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Publishing the Summons*

Will some grousing be enter-
tained? Although judicial foreclosure
in New York is always prone to offer-
ing frustration, one of the particular-
ly irksome aspects is publication of
the summons. Why publication
exists at all, what happens when a
lender is forced into this odious pur-
suit and what it means in the end will
be the focus here.

Except in heavily litigated mat-
ters where motions, discovery or a
trial are the reasons for delay (which
in residential foreclosures are a
minority anyway), a significant por-
tion of the foreclosure case is con-
sumed at the initial stage—service
of process. This is one of the boring
parts, but stay with us to make the
point. If a borrower (or any neces-
sary party) in the foreclosure is
served with the summons and com-
plaint by in-hand delivery to that per-
son, the time to answer is, of course,
20 days. That is not bad. But, if the
person is not home (or, if service is
attempted at the place of business
and the person is not there either),
then the pleadings can be left with a
person of suitable age and discre-
tion. That, too, is fine, except that for
this type of service, there must also
be a mailing of the pleadings.
Service is not complete until ten
days after an affidavit of the delivery
and the mailing is filed with the
court.

As litigators know, there is yet
more. When this method is used, the
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time to answer does not expire until
30 days after service was complet-
ed, which, as mentioned, wasn’t
until 10 days after the affidavit was
filed. So, 40 days is a virtual mini-
mum time, and that doesn’t account
for whatever time it took to deliver
the papers to the process server,
however long it took the process
server to go to the house or busi-
ness and how many times the serv-
er had to visit before he or she found
someone fitting the definition of suit-
able age and discretion.

The preliminaries are still not
over. What if no one is ever home—
which definitely can happen. Then
the process server must attempt
service at least three times before
the fourth occasion, when the
papers can be affixed to the door
and then posted. This approach like-
wise suffers from the detainment of
30  days plus 10 days. Worse, when
there are multiple  defendants, one
may be served on Monday—first
triggering the seemingly inter-
minable time periods—while anoth-
er might not be served until Friday,
with others served the week after.

Although not every case is a
process-serving nightmare, the
potential should be obvious.
Dismayingly, this whole discussion
was just an appetizer for the main
course, the need to publish the sum-
mons—which leads to a proverbial
catch-22. Because service by publi-

cation is so unwelcome (to be
addressed in a moment), special
efforts to avoid it are made. That
means ever more diligent efforts to
ferret out elusive defendants: seek-
ing other or different addresses from
the lender’s files; employing a skip
trace; “running” the social security
number; inquiring of neighbors; and
pursuing a forwarding address from
the post office. The ironic result is
that if the lender must ultimately
publish after all, still more time was
used up trying to avoid the delay
publication imposes!

What, then, is so terrible about
publication of the summons?
Because setting the stage for this
narrative was itself time consuming,
let’s shorten the verbiage here by
presenting the points more tersely.
Publication of the summons is
unwanted because (in no particular
order):

(1) It adds considerable time to
the case.

(2) Counsel must prepare an
order for publication, an affir-
mation in support and pre-
sent evidence of all the
efforts made to find the
defendant(s) against whom
publication is sought. That
order must be submitted for
signature, and even waiting
for that could take many
weeks at best.
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(3) Once the order is signed—
and received—publication
ensues once a week for four
successive weeks in two
newspapers, thus creating
still more delay.

(4) The publication order, pro-
ceeding on the theory that
the party who couldn’t be
located might be dead,
appoints a guardian ad litem.
The guardian is entitled to a
fee, and counsel must pre-
pare a host of papers for that
guardian (i.e., an answer,
consent, affidavit, waiver; still
more effort and expense).

(5) A part of this whole process
is preparation of a supple-
mental summons, amended
lis pendens and amended
complaint, all because the
caption of the case changes
with all variety of unknown
parties added. (This is called
the omnibus clause.)

(6) Still another aspect is the
naming of the state (and
sometimes the United States
of America) as a new party to

the foreclosure for any estate
taxes which may be due as
against the missing party—
not so surprising because
that person might be dead!

(7) Remember those two news-
papers that publish the sum-
mons for a month each? The
court selects those. Counsel
has nothing to say about it.
But legal advertising in some
papers is very expensive,
sometimes $3,000 to $5,000
or much more.

(8) If counsel did all this work,
some additional fee is
required.

(9) And then there is the final
insult. Service by publication
in New York is not personal
service. So, if the missing
person was an obligor or
guarantor, no deficiency
judgment can be pursued
against that person.

The mess is really somewhat
more convoluted than we have
noted here, but further emphasis
should not be needed to make the

point. Neither lenders/servicers nor
their counsel want to encounter a
need to publish the summons.
Sometimes, though, it is just
unavoidable.

*Copyright 1998 by Bruce J.
Bergman, all rights reserved.

**Mr. Bergman, author of the
two-volume treatise, Bergman on
New York Mortgage Foreclosures,
Matthew Bender & Co., Inc. (Rev.
1997), is a partner with Certilman
Balin Adler & Hyman in East
Meadow, New York, outside coun-
sel to a number of major lenders
and servicers. He also is an
Adjunct Associate Professor of
Real Estate with New York
University’s Real Estate Institute,
where he teaches the mortgage
foreclosure course. Additionally,
he serves as a member of the
National Foreclosure Profes-
sionals, the American College of
Real Estate Lawyers and on the
faculty of the Mortgage Bankers
Association of America School of
Mortgage Banking.
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You may also fax the change to 212-428-2804. Questions may be directed to 212-428-2800.
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REAL ESTATE PRACTICE FORMS is a loose-leaf and diskette collection of forms and other
materials used by experienced real estate practitioners in their daily practices. REAL ESTATE

PRACTICE FORMS are invaluable to the new practitioner or non-real estate expert, as well as the
experienced practitioner who may find a preferred form or an addendum for a novel contract sit-
uation.

This collection of forms includes closing checklists; deeds; residential contracts of sale,
along with numerous riders and addendums; an array of documents relating to titles and sur-
veys; and much more. Variations of some forms (e.g., closing statements) are provided for
added flexibility.

Many of the practice forms are drawn from the materials provided by expert lecturers at our
continuing legal education seminars. The forms and other materials are formatted for use in
Microsoft Word and WordPerfect, and they can be readily adapted to meet individual practition-
ers’ needs.

Sponsored by the Real Property and General Practice Sections, and edited by Keith Osber,
Esq., of Hinman Howard & Kattell, REAL ESTATE PRACTICE FORMS will assist in handling every
step of a standard residential real estate transaction.

Cosponsored by the Real Property and General Practice Sections and the Committee on
Continuing Legal Education of the New York State Bar Association.

PRACTICE
REAL ESTATE

FORMS

About the 1998 Supplement . . .

The 1998 supplement to REAL ESTATE

PRACTICE FORMS contains 31 new forms,
including various deeds, lead-based paint dis-
closure forms, alternate contracts of sale and
power of attorney forms. The supplement is
free with the purchase of REAL ESTATE

PRACTICE FORMS.

Nearly 150 forms, contract adden-
da, checklists, deeds and other
agreements used by experienced
real estate practitioners in their
day-to-day practices

Published in a loose-leaf binder
and on diskette Contents

RET001 Residential Real Estate
Transactions: Seller’s Document
Checklist

RET002 Residential Real Estate
Transactions: Buyer’s Document
Checklist

RET003 Residential Real Estate
Transactions: Checklist—Seller’s
Attorney

RET004 Residential Real Estate
Transactions: Checklist—
Purchaser’s Attorney

RET005 Residential Real Estate
Transactions: Refinance Checklist

* RET006 Standard Form Contract for
Purchase and Sale of Real Estate

* RET006.01 Contract of Sale—NYSBTU Form
8041

RET007 Contract of Sale
* RET007.01 Seller’s Disclosure Information

RET008 Agreement for Purchase and Sale
of Real Estate

RET009 Addendum for Attorney’s Approval
Contingency

RET010 Addendum for Structural Report
Contingency 

RET011 Addendum for Water Test
Contingency

RET012 Addendum for Septic System
Contingency

RET013 Addendum for Governmental
Approvals Contingency

RET014 Addendum for 48-hour
Contingency

RET015 Addendum for Purchase Money
Mortgage Contingency

RET016 Extension of Contingency
RET017A Escrow Release Authorization
RET017B Escrow Release 

Authorization—Addendum
RET018 Cancellation and Release
RET019A Addendum to Contract for

Purchase and Sale of Real Estate—
Septic System Contingency

RET019B Addendum to Contract for
Purchase and Sale of Real Estate—
Well Water Flow and/or Quality
Tests

RET019C Addendum to Contract for
Purchase and Sale of Real Estate—
Radon Inspection Contingency

RET019D Addendum to Contract for
Purchase and Sale of Real Estate—
Purchase Money Mortgage

RET019E Addendum to Contract for
Purchase and Sale of Real Estate—
Governmental Approvals
Contingency

RET019F Addendum to Contract for
Purchase and Sale of Real Estate—
FHA Appraisal

RET019G Addendum to Contract for
Purchase and Sale of Real Estate—
Real Estate Certification

RET019H Addendum to Contract for
Purchase and Sale of Real Estate—
VA Appraisal

RET019I Addendum to Contract for
Purchase and Sale of Real Estate—
Assumption of Mortgage
Contingency

RET020 Contingency Regarding Contract
for Sale of Purchaser’s Property

RET021 Notice Regarding Secondary
Contract

RET022 Cancellation and Release
RET023A Contingency Removal
RET023B Extension of Contingency

(Addendum)
RET023C Cancellation and Release

(Addendum)
RET024A Residential Contract of Sale Rider

Clause: Delete “Subject to” from
Deed

RET024B Residential Contract of Sale Rider
Clause: Death—Purchaser

RET024C Residential Contract of Sale Rider
Clause: Death—Seller

RET024D Residential Contract of Sale Rider
Clause: Seller not Required to
Incur Expenses

RET024E Residential Contract of Sale Rider
Clause: Toxic Waste

RET024F Residential Contract of Sale Rider
Clause: Risk of LossNew York State

Bar Association

To Order by Mail, send a check or
money order to: CLE Registrar’s Office,
N.Y.S. Bar Association, One Elk St.,
Albany, NY 12207*
*Please specify shipping address (no
P.O. box) and telephone number

To Order by Telephone, call
1-800-582-2452 (Albany & sur-
rounding areas 518-463-3724) and
charge your order to American Express,
Discover, MasterCard or Visa. Be certain
to specify the title and product number.

Source Code: CL698
7/98



111 N.Y. Real Property Law JournalVol. 26, No. 3 (Summer, 1998) NYSBA

RET024G Residential Contract of Sale Rider
Clause: Personal Property

RET024H Residential Contract of Sale Rider
Clause: Adjournment

RET025 New Construction: Standard
Contract (Plain English)

RET026 New Construction: Off-Site
Contract Agreement

RET027 Certificate of Occupancy and
Compliance

RET028 Commissioner’s Certificate as to
Taxes

RET029 New Construction: Inspection
Report

* RET029.01 Lead-Based Paint EPA/HUD Fact
Sheet Sample Disclosure Format

* RET029.02 Notice Under Mechanic’s Lien
Law

RET030 Standards for Closing a Contract
for the Sale of Real Property 

RET031 Sidewalks/Curbs: Waiver
RET032 Oil and Gas Lease: Amendment

and Ratification (Sample)
RET033 Solvency Affidavit
RET034 Smoke Alarm Affidavit (Exec. Law

§ 378(5))
* RET034.01 Affidavit of Compliance with

Smoke Detector Requirement for
One- and Two-Family Dwellings
(NYC)

* RET034.02 Smoke Detecting Alarm Affidavit
(Exec. Law 
§ 378(5))

RET035 Common Driveway Agreement
RET036 Fence & Boundary Affidavit
RET037 Affidavit of No Judgments
RET038 Judgment Affidavit
RET039 Affidavit (Violation of Restrictive

Covenant)
RET040 RPAPL § 2001 Affidavit
RET041 Affidavit: Fence Lines
RET042 Affidavit: Fence Lines
RET043 Affidavit Used Where Nominal

Consideration is Expressed in a
Deed Other Than a Fiduciary Deed

RET044 Affidavit as to Power of Attorney
Being in Full Force

RET045 Affidavit of Title
RET046 Survey: Affidavit of No Change
RET047 Survey: Affidavit
RET048 Survey Coverage Endorsement
RET049 Title Examination
RET050 Certification of Title
RET051 Real Estate Power of Attorney
RET052 Attorney General of the State of

NY Model Form for Escrow
Agreement

RET053 Escrow Agreement
RET054 Escrow for Documents
RET055 Termination of Possession and

Release of Escrow
RET056 Escrow Release Authorization
RET057 Escrow Release Authorization
RET058 Memorandum of Trust Proceeds
RET059 Attorney Opinion Letter—Good

and Marketable Title
RET060 Consent for Attorney Guarantee 
RET061 Guarantee—Water Charges
RET062 Pre-closing Occupancy (by Buyer)

Agreement
RET063 Pre-closing Occupancy (by Buyer)

Agreement

RET077 State Form 3233: Fannie
Mae/Freddie Mac Uniform
Instrument—New York Fixed Rate
Note

* RET077.01 Adjustable Rate Note (1-year
Treasury Index—Rate Caps)

* RET077.02 Adjustable Rate Rider (1-year
Treasury Index—Rate Caps)

RET078 Note (VA Loans)
RET079 Building Loan Agreement
RET080 Mortgage
RET081 Mortgage Bond
RET082 Mortgage Bond
RET083 1–4 Family Rider
RET084 Building Loan Rider to the

Adjustable Rate Note
RET085 Building Loan Schedule
RET086 Borrower’s Affidavit
RET087 Notice of Lending
RET088 Mortgage Modification,

Consolidation and Extension
Agreement

RET089 Spreader Agreement
RET090 State Form 3033: Fannie

Mae/Freddie Mac Uniform
Instrument—Mortgage

RET091 Mortgage Rider
RET092 Mortgage Severance and Splitting

Agreement
RET093 Release of Part of Mortgaged

Premises
RET094 Acknowledgment and Release
RET095 Covenant not to Sue Agreement

* RET095.01 Assignment of Leases and Rents
RET096 Subordination Agreement
RET097 Assignment of Mortgage
RET098 Discharge of Mortgage
RET099 Exemption Affidavit: Tax Law §

253.1-a
RET100 Extension Agreement
RET101 Statement of Mortgagor or

Assignee
RET102 Notice of Creation, Transfer or

Termination of Tax Escrow
Account (NYS Bd. of Equalization
and Assessment)

RET103 Mortgage Payoff and Discharge
Guaranty

RET104 Tax Escrow Account Designation
of Mortgage Investing Institution to
Receive Tax Bills (Real Property
Tax Law § 954) (NYS Bd. of
Equalization and Assessment)

* New or revised form in 1998 supplement.

1996 • PN: 61817
List Price: $140 (incls. $10.37 tax)

Mmbr. Price: $115 (incls. $8.52 tax)

(Prices include 1998 Supplement)

Supplement
1998 • PN: 5181
List Price: $70 (incls. $5.19 tax)

Mmbr. Price: $60 (incls. $4.44 tax)

Note that the standard disk size is 3.5",
which will be shipped unless otherwise
requested.

RET064 Pre-closing Occupancy (by Buyer)
Agreement/License to Occupy
Premises

RET065 Pre-closing Occupancy (by Buyer)
Agreement

RET066 Post-closing Occupancy (by Seller)
Agreement

RET067 Post-closing Occupancy (by Seller)
Agreement

* RET067.01 Power of Attorney, Durable: New
York Statutory Short Form

* RET067.02 Power Attorney, Nondurable: New
York Statutory Short Form

* RET067.03 Deed—Composite Form Showing
Comparison of Deed Clauses and
Forms

* RET067.04 Warranty Deed with Full
Covenants (Individual and
Corporation)—Standard NYBTU
Form 8008

* RET067.05 Deed with Full Covenants
(Individual): Statutory Form A

* RET067.06 Deed with Full Covenants
(Corporation)—Standard NYBTU
Form 8009

* RET067.07 Deed (Sheriff’s)
* RET067.08 Quitclaim Deed (Individual or

Corporation)—Standard NYBTU
Form 8009

* RET067.09 Quitclaim Deed (Individual):
Statutory Form D

* RET067.10 Quitclaim Deed (Corporation):
Statutory Form DD

* RET067.11 Executor’s Deed (Individual or
Corporation)—Standard NYBTU
Form 8010

* RET067.12 Executor’s Deed: Statutory Form E
* RET067.13 Bargain and Sale Deed without

Covenant against Grantor’s Acts
(Individual or Corporation)—
Standard NYBTU Form 8006

* RET067.14 Bargain and Sale Deed without
Covenant against Grantor
(Individual): Statutory Form B

* RET067.15 Bargain and Sale Deed without
Covenant against Grantor
(Corporation): Statutory 
Form BB

* RET067.16 Bargain and Sale Deed with
Covenant against Grantor’s Acts
(Individual or Corporation)—
Standard NYBTU Form 8007

* RET067.17 Bargain and Sale Deed with
Covenant against Grantor
(Individual): Statutory Form C

* RET067.18 Bargain and Sale Deed with
Covenant against Grantor
(Corporation): Statutory 
Form CC

* RET067.19 Referee’s Deed in Foreclosure
* RET067.20 Acknowledgments (effective

September 1, 1999)
RET068 Closing Statement with Cover

Letter 
RET069 Statement of Sale 
RET070 Closing Adjustments
RET071 Uniform Residential Loan

Application
RET072 Statement of Assets and Liabilities
RET073 Closing Letter
RET074 Loan Settlement Statement
RET075 New York Fixed Rate Note 
RET076 Note—FHA Multistate Note
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