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In Memoriam

The Real Property Law Section notes with sadness the death of a friend and former Chair of the Section, Marvin R. Baum,
and extends to his family our deepest condolences.

Marvin R, Baum

On January 28, 1999, my father, Marvin R. Baum, passed away unexpectedly. He was, as I have heard many
times, a “lawyer’s lawyer,” perhaps the highest honor among his peers. A past Chairman of the Real Property Law
Section of the New York State Bar, and member of its Executive Committee, he tireless-
ly gave of his time to both new and experienced attorneys. Anyone could call and ask
him a question. They would receive not only an educated response, but possibly one
that could not be found in any book.
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For many years, he lectured on the subject of mortgage foreclosures, a field in
which he was regarded as an expert. My father shared his foreclosure forms with the
Bar, hoping they would enhance or enlighten an attorney’s knowledge of the law. His
sense of humor and intelligence pervaded everything he did.

In addition to authoring many articles on mortgages and foreclosures, he was
a member of the American College of Real Estate Lawyers, American and New York
Land Title Associations, and New York and Erie County Bar Associations. He was also
counsel to the Western N.Y. Mortgage Bankers Association.

I practiced with my father for 11 years. He emphasized that I should not be a “mechanic” but should study and
work toward advancing the law. His encouragement to become actively involved in the Bar helped me to become
more independent and knowledgeable. His guidance and creativity will be missed by all.

Steven J. Baum
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Message from the Section Chair

As | wrote in an article for the
Law Journal published during the
State Bar’s Annual Meeting this
January, real property is back!! Two
clear indicators are that (1) we had
standing room only at our Section’s
meeting and program on recent real
estate developments (although |
have a feeling that mandatory CLE
may have also played a part), and
(2) so many of us were busy closing
year-end deals.

With respect to the Annual
Meeting, Steve Horowitz, Program
Chair, put together a terrific panel of
speakers, including Dorothy
Ferguson, Larry Preble, Jon
Santemma, Larry Zimmerman, Les
Bliwise, Matt Leeds, Judge Peter
Wendt, John Wilson, John Privitera,
Brian Lawlor, Jerry Hirschen, Pete
Coffey, Sue Mancuso, Karl
Holtzschue, Richard Fries, Jason
Polevoy and Joshua Stein. Our
thanks to each of them for their pre-
sentations and the written materials,
which are invaluable. For those of
you who stayed for lunch, you were
treated to a wonderful presentation
from Rebecca Robertson, Vice
President for The  Shubert
Organization, who took us down
memory lane with pictures of the old
Times Square and the history of the
theater district. | was particularly
interested in the old theaters and the
vaudeville era, since my grandpar-
ents were both in show business—
and my grandmother was a Ziegfeld
Follies girl!

The second indicator—how
many of us were busy with year-end
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deals—also bodes well for our area
of practice. A complicated bond deal
arrived on my desk the Tuesday
before Christmas and the deal had
to fund by New Year’s Eve. While we
are all used to time constraints, this
deal presented a new extreme in my
experience. | received a voicemalil
message one day at 11:55 a.m.
from the underwriter's counsel in
this matter; he told me that a 40-
page fax was en route, and that he
had to receive all of my comments
on that fax by noon—which was, by
the time his message finished, four
minutes away! The deal closed, and
while there was extreme pressure,
what made it bearable was that all
parties were civil to one another.

In my previous message, |
wrote to you about the importance
of mentoring. This time | want to
stress civility, all the while recogniz-
ing that sometimes civility must be
taught, and often by a mentor. The
State Bar has adopted guidelines
on civility and, for the most part,
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they are a commonsense approach
for attorneys dealing with one
another in a complicated, time-
pressured profession. My father,
William H. Power, Jr., is a lawyer
and a retired district attorney. He
had a reputation as an extremely
tough and effective district attorney,
yet | know that he dealt with all per-
sons fairly and civilly. My father dis-
pelled the notion, held by some
attorneys, that being civil means
being weak. Recently, he and other
attorneys who had been in practice
for many years were recognized by
the St. Lawrence County Bar
Association at a function which |
attended. | was very impressed by
the collegiality expressed by those
attorneys and the respect they
clearly had not only for the hon-
orees but for one another.
Collegiality, respect, civility—they
do not preclude one from repre-
senting one’s client most zealously.
My father is not the only influence
in my life in this regard. My mother,
Oske Power, sets an example by
her kindness to others and by her
reminder to me from time to time
that “you get more flies with honey
than with vinegar.” | continue to
learn from my dear parents—as we
all should from our lifelong men-
tors—even on issues such as civili-
ty in the profession.

As | write this message, | share
one bright note with you—in glanc-
ing out my office window at around
5:30 p.m., | see there is still light in
the sky. Spring beckons.

Lorraine Power Tharp
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Using Voluntary Cleanup Agreements to Increase the
Bankruptcy Pie—Not a Half-Baked Idea

The modern hazardous waste
laws were enacted two decades ago
to redress the toxic legacy of an
unregulated industrial past. Laissez
faire yielded to “polluter pays,” as the
government extended a web of
strict, joint and several liability back
in time to recoup cleanup costs from
those who profited at the expense of
the environment and the public, or
their successors. As this effort has
unfolded, even the suspicion of haz-
ardous waste contamination often
proved toxic to real property values.
Not surprisingly, more than a few
owners of contaminated properties
have sought refuge from cleanup
responsibilities in bankruptcy, in
whole or in part to avoid the cost of
environmental remediation. From a
market perspective, adding the
insolvency of the person who (usu-
ally) most clearly bears legal
responsibility for cleanup to the fac-
tual and legal uncertainties that
often typify hazardous contamina-
tion situations, further impairs value.

While the process of tracking
down those responsible for years of
pollution and establishing appropri-
ate standards of liability has wended
its way through the regulatory agen-
cies and the courts, even properties
which can be described (albeit
unscientifically) as “slightly” contam-
inated have lain fallow. Over the last
few years, government has begun to
pay more attention to such proper-
ties, which have come to be known
as “brownfields.”l Regulatory initia-
tives have emerged at the federal
and state levels to reward those who
voluntarily commit to remediating
brownfields by limiting the potential
cleanup liability of the “volunteer.”
One example is the voluntary
cleanup program (VCP) of the New
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By Andrew J. Gershon*

York  State  Department  of
Environmental Conservation (DEC),
which is implemented through vol-
untary cleanup agreements (VCAS)
between DEC and volunteers.

The VCA is a flexible tool. It has
the potential, under appropriate cir-
cumstances, to be used in the bank-
ruptcy context to add value to conta-
minated real property and thus to
facilitate reorganization or liquida-
tion of the estate by making more
money available to creditors and
debtors—at least those who did not
actually cause the contamination in
question—while providing DEC with
the added comfort that, in the end, a
contaminated property will be reme-
diated to a level appropriate to the
volunteer’s intended use. This article
will describe the evolution and work-
ings of the New York VCP and then
discuss how the program can be—
and now has been—used to maxi-
mize the value of real property
involved in bankruptcy cases.

The Modern Environmental
Law Era and the Stigma of
Hazardous Waste

The VCP and other brownfield
cleanup initiatives are part of a gov-
ernmental effort to draw private cap-
ital and manpower to the govern-
ment’s efforts to remediate and
restore our nation’s contaminated
sites, which began with passage of
the modern hazardous waste laws.
The most significant hazardous
waste statute is the Comprehensive
Environmental Response, Com-
pensation and Liability Act
(CERCLA),2  which  Congress
passed in 1980. Subject only to a
few—rarely successful—defenses,
CERCLA imposes strict, joint and

43

several liability on any party that
may have generated, handled or
controlled hazardous substances
which are subsequently “released”
or threatened to be released into
the environment. Each “potentially
responsible person” (PRP) is liable
for all costs incurred by the federal
or state government in preventing
or remediating a release of haz-
ardous substances, which is con-
sistent with ground rules estab-
lished by the United States
Environmental Protection Agency
(EPA) in its “national contingency
plan.” (Although a review of the fair-
ly complex law regarding PRP liabil-
ity to a private party who incurs
such costs is beyond the scope of
this article, it is safe to say that the
PRP is at minimum liable for its pro-
portionate share of such costs.)
CERCLA additionally imposes lia-
bility for damages to natural
resources and certain costs relating
to health studies.3

CERCLA also established a
multi-billion dollar “Superfund” to
fund federal cleanups of the highest
priority cleanup sites, after which
the United States can seek recov-
ery of its costs from the identifiable
and still-existent PRPs.4 However,
the billions allocated to the
Superfund soon proved far too little
to make a dent in the actual project-
ed cleanup costs, so the EPA came
to focus its efforts on identifying
major polluters and compelling
them to take control of the cleanup
efforts.

The states may also bring
CERCLA actions to recover costs
they have incurred in cleanup.s
Additionally, states have enacted
their own hazardous waste laws
which supplement the federal
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statute. N.Y. Environmental
Conservation Law article 27, title 13,
empowers DEC to order the owner
of, and any person responsible for
disposing hazardous wastes at, an
“inactive hazardous waste site”
which poses a “significant threat to
the environment,” to develop and
implement a remedial plan. If the
threat constitutes “an imminent dan-
ger of causing irreversible or
irreparable damage to the environ-
ment,” or if no such imminent threat
is posed but the owner and any
responsible party fail to implement a
DEC order within a reasonable time,
the agency may itself develop and
implement the remedial plan and
then obtain recovery of its costs
under either the ECL or CERCLA.
DEC may also develop and imple-
ment remedial plans for sites for
which the responsible parties can-
not be located.® DEC cleanup efforts
are funded out of a “state super-
fund,” the Hazardous Waste
Remedial Fund, paid for by assess-
ments on hazardous waste genera-
tors.”

The New York law also contains
provisions intended to put prospec-
tive purchasers on notice if proper-
ties are contaminated. Counties are
required to determine and report to
DEC all “suspected inactive haz-
ardous waste disposal sites” within
their boundaries.8 DEC must investi-
gate these suspected sites and
maintain a publicly available registry
of inactive hazardous waste sites
(the “Registry”), which includes,
among other things, addresses, site
boundaries, tax map information
and the type and concentration of
contaminants present.® Although an
owner seeking deletion of its site
from the Registry can petition the
DEC commissioner, this may require
a hearing at which the owner bears
the burden of proof and costs of the
proceeding.l® The Registry places
each site into one of six classifica-
tions:
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1. Site causes or presents an
imminent danger of caus-
ing irreparable damage to
the public health or envi-
ronment—immediate
action required;

2. Site is significant threat to
the public health or envi-
ronment—action required,;

2A. Temporary classification
assigned to sites that have
inadequate and/or insuffi-
cient data for inclusion in
any of the other classifica-
tions;

3. Site does not present a
significant threat to the
public health or the envi-
ronment—action may be
deferred;

4. Site is properly closed—
requires continued man-
agement;

5. Site properly closed, no
evidence of present or
potential adverse impact—
no further action is
required.11

Thus, under CERCLA and ECL
article 27, title 13, a New York owner
of property contaminated with haz-
ardous waste is potentially subject
to federal lawsuits by the EPA, and
lawsuits by New York State and pri-
vate parties compelled to take reme-
dial action. The owner (and other
PRPs) additionally face the prospect
of a DEC cleanup order or cost
recovery action pursuant to the
ECL. From the owners’ perspective,
the situation was perhaps most vex-
ing in the few years immediately
after enactment of these laws. The
science of remediation was new, the
cost of effectuating cleanups difficult
to estimate and federal and state
regulators were still wrestling with
what cleanup levels should be
required. This picture was further
complicated by legal uncertainties,
including those concerning lenders’
exposure to CERCLA liability. In
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1990, the Eleventh Circuit alarmed
the lending community with its deci-
sion in United States v. Fleet Factors
Corp.,12 holding that a secured
lender could be a PRP if it had the
right and capacity to step in and
manage a contaminated facility.
Although the 1996 CERCLA amend-
ments did clarify that banks and
other lenders are not PRPs unless
they actually participate in a facility’s
management,13 prior to this clarifica-
tion the prospect of joint and several
liability because of an unexercised
capacity to affect management
impaired lenders’ willingness to
finance potentially tainted proper-
ties, and certainly complicated the
role of secured lender as creditor in
bankruptcy situations.

The Brownfield Initiative
Response

Hazardous substance contami-
nation, although hardly value-
enhancing, does not quite have the
negative effect it once had. Part of
this is the natural result of time and
experience. CERCLA is almost 20
years old, and litigation and amend-
ment have settled some of the legal
issues which have complicated
informed decision making about
contaminated properties. Hazardous
waste remediation is a more estab-
lished discipline, cleanup technolo-
gies have been tested, and site
assessments and remedial plans
are based on greater experience.
Regulatory agencies share this
greater experience, and government
generally shows a greater willing-
ness to entertain less-stringent
cleanups where the remediation
achieved will protect public health—
given the intended subsequent use.
Reflecting these factors, private
funds have formed specifically to
invest in contaminated properties.

Political, socioeconomic and
policy factors have recently encour-
aged a hard look at contaminated
properties, particularly the paradig-
matic brownfields in older urban
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core areas, which have the advan-
tage of tending to be near existing
infrastructure. New York City and
other urban centers have rebound-
ed, placing a premium on urban real
estate; at the same time, suburban
“sprawl” has aroused concern.
Recognizing the aesthetic, environ-
mental and recreational value of
open space, policymakers and the
public have sought ways to steer
development away from “green-
fields” in suburban or rural areas. As
the New York Times reported last
November: “On election day, voters
from Southern California to New
Jersey showed that the sprawl issue
may have become a political driving
force."14

These trends have both encour-
aged and been encouraged by the
various brownfield initiatives promul-
gated by federal and state govern-
ment. These can be broadly defined
as governmental efforts to encour-
age the voluntary remediation and
redevelopment of brownfield sites by
providing funds and/or caps on haz-
ardous contamination liability asso-
ciated with the brownfield to be
remediated.

New York’s Brownfield
Initiatives

New York has two such brown-
field initiatives, one a creature of
statute and the second an adminis-
trative initiative by DEC: the VCP.
The former provides for the funding
of “Environmental Restoration
Projects” with $200 million from the
1996 Environmental Bond Act; it is
codified at ECL article 56, title 5.
These funds are available to assist
municipalities with up to 75 percent
of the costs of remediating contami-
nated sites to which they hold title.
However, the funds are not available
for Class 1 or Class 2 sites, and the
municipality cannot have actually
caused the contamination. Although
these eligibility criteria are fairly nar-
row, as of January 27, 1999, the
state had approved 83 investigation
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grants in the total amount of $6.9
million and 5 remediation grants
totaling $7.9 million under this pro-
gram.15

The VCP is far less restricted
(but it is not funded), and eligibility to
participate is broad. Although the
paradigmatic brownfield is a “slight-
ly” contaminated site, all sites over
which DEC exercises enforcement
jurisdiction including, but not limited
to, Class 1 and Class 2 sites on the
Registry, may be the subject of a
VCA under the program. Anyone
desiring to remediate such a site is
eligible to qualify as a “volunteer”
The exception is PRPs responsible
for contaminating the subject site,
who cannot participate if (1) the site
is listed as Class 1 or 2, (2) the PRP
is already subject to a DEC or EPA
enforcement action or (3) the site is
subject to corrective action under
the federal Resource Conservation
and Recovery Act.16

To participate, the volunteer first
enters into a legally enforceable
agreement or consent order (the
VCA) with DEC, which either com-
mits the volunteer to remedial inves-
tigation or to investigation and reme-
diation. (If the former, the volunteer
can decide to go forward with reme-
diation after the investigation is com-
plete.) The VCA commits the volun-
teer to reimbursing DEC for reason-
able costs of overseeing its imple-
mentation and, if the volunteer is a
PRP, for such costs prior to the
effective date of the VCA.17

The type of cleanup required
depends first on the intended use of
the property post-remediation—that
is, the cleanup level must be consis-
tent with safe use of the property for
the intended purpose. For example,
if the intended use is industrial, DEC
will likely require a less-stringent
cleanup than if the intended use is
for a school. An additional factor is
whether the volunteer is a PRP who
actually contributed to contamina-
tion of the site (as opposed to being
a PRP solely through site owner-
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ship). If the volunteer is such a PRP,
the cleanup must address both on-
site and off-site impacts of the cont-
amination. If not, the volunteer is
only required to address on-site
contamination and on-site condi-
tions that cause off-site impacts.18

Once DEC determines that the
cleanup level has been met, the
DEC issues a qualified release in
the form of “a letter declaring that
the [DEC] agrees that the volunteer
has cleaned the site to the previous-
ly agreed-upon cleanup level and
that . . . [DEC] does not contemplate
further action needing to be taken at
the site.” The letter also releases the
volunteer from “further past contam-
ination remediation liability” These
releases are subject to certain
reopeners, including where (1) the
response action proves not to be
sufficiently protective to allow the
contemplated use of the site to pro-
ceed safely, (2) the volunteer or its
successor changes the site’s use to
one requiring a lower degree of
residual contamination, (3) the vol-
unteer is found to have fraudulently
obtained the release, (4) environ-
mental conditions are found at the
site that were unknown at the time
the VCA was signed and (5) a
change in scientific standards indi-
cates that the level of cleanup imple-
mented was insufficient to protect
human health, given the site’s use.1®
As these reopener factors indicate,
the thoroughness and quality of the
volunteer’'s remedial investigation is
critical. The more that is known prior
to cleanup, the less likely new infor-
mation will later come to light requir-
ing reopening.

Under the VCP, public notice
must be given before the VCA is
signed. As of January 22, 1999,
DEC had entered into 108 VCAs.20

Potential Uses of the VCP
in Bankruptcy

For the person in charge of a
bankruptcy estate, whether a
trustee or debtor-in-possession, an
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obvious goal is to maximize the
estate’s value. This is accomplished
by good stewardship of the estate’s
assets and by minimizing liabilities
by sale, abandonment or, eventually,
discharge through operation of the
bankruptcy laws. Hazardous waste
contamination presents particular
challenges on both sides of this
equation.

In a typical New York bankruptcy
involving a property known to be
contaminated, DEC asserts claims
against the estate for any past or
future cleanup costs. In addition,
DEC continues to pursue as nondis-
chargeable, either within or outside
the bankruptcy, the debtor’s obliga-
tions to remediate contamination for
which it is responsible. Because of
such agency claims, which reflect
the risk factors described above, a
contaminated property owned by a
bankrupt—particularly one that has
not been thoroughly investigated—
is difficult, if not impossible, to sell,
certainly not at anything above a
bargain-basement price.

Legally, the courts have severe-
ly restricted the ability of trustees
and debtors to use the abandon-
ment power provided under
Bankruptcy Code section 55421 to
escape liability by simply walking
away from properties contaminated
with hazardous waste. Moreover,
because responsibility to remediate
hazardous waste conditions cannot
be avoided through abandonment,
New York has successfully argued
that all expenses incurred in com-
plying with the applicable laws and
removing the hazard are “necessary
to preserve an asset of the estate”
and therefore entitled to administra-
tive priority, which means that a
debtor must satisfy DEC's site reme-
diation claims before distributions
can be made to creditors with non-
priority claims.22

Since a trustee or debtor cannot
simply abandon the contaminated
property (and might not want to, in
any event, if it represents much of
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the estate’s assets), this leaves the
option of trying to maximize whatev-
er value the property has. This is
where the VCP has potential to be
very useful, provided participation
can be structured so as not to
undermine DEC's overriding goals
of holding the parties who caused
the contamination responsible for
the environmental consequences
and achieving site remediation.

The cost of negotiating a VCA
with the DEC is not great. The VCA
can commit the volunteer only to
perform a remedial investigation of
the property, using consultants of its
own choosing, without committing to
the actual cleanup. Thus, cost can
be kept under control while the site
is analyzed and a realistic remedial
program developed, if remediation is
determined to be feasible. The fur-
ther the VCP process proceeds, the
more the uncertainties about the
property and future enforcement by
the DEC are reduced. In short, by
addressing the uncertainties that
typically characterize contaminated
sites, the VCA offers a potentially
great return on a relatively small
investment.

The answer to the question of
who involved in a particular bank-
ruptcy situation should seek volun-
teer status—trustee, debtor, credi-
tor, examiner or third party—is nec-
essarily fact-specific. One can cer-
tainly eliminate as ineligible the
debtor who is a PRP at a site which
is Class 1 or 2, or which is already
the subject of enforcement. Nor
would DEC or the New York Attorney
General’'s Environmental Protection
Bureau likely accept a company
related to the debtor, of the type
often set up for real property owner-
ship purposes, without close scruti-
ny. These agencies (as well as the
bankruptcy courts) would be wary
about the VCP being used to benefit
a would-be volunteer who either
directly caused the site contamina-
tion or indirectly profited from that
activity.
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Otherwise, one can think of situ-
ations where a (nonpolluter) debtor,
major creditor, creditors’ committee
and, certainly, a trustee charged
with the fiduciary duty to maximize
estate value might find it in their
interest to seek volunteer status.23
Indeed, reasonable business judg-
ment may require a trustee to pur-
sue a VCA. It is not difficult to imag-
ine situations where the creditors
should, at the very least, not object
to the use of estate assets to fund
efforts by the trustee or debtor to
qualify as a volunteer and perform
the required remedial investigation,
as this might represent a relatively
minor investment relevant to the
potential property value enhance-
ment of having a VCA in place.
Rather than fighting over the rela-
tively small pool of assets available
to pay their claims, creditors might
do well to support “investment” of
that pool in the hope that this would
ultimately make a far larger pool of
assets available for distribution.

Two Examples

Parties involved in bankruptcy
proceedings have begun to take
advantage of the VCP, as the follow-
ing two examples will illustrate. In In
re Cantor Brothers, Inc.,24 a liquidat-
ing Chapter 11, the debtor-in-pos-
session had operated a paint-mixing
facility, and operations had left the
ground at the site contaminated with
hazardous substances. Prior to the
bankruptcy filing, DEC had listed the
site as Class 2 on the Registry, and
the debtor had agreed to entry of a
DEC administrative order requiring it
to develop and implement a plan for
remediating the contamination.

In early 1993, the debtor filed for
bankruptcy. DEC filed an administra-
tive claim asserting that the costs
incurred and to be incurred by the
debtor in complying with the admin-
istrative cleanup order, including
DEC's oversight costs, were entitled
to administrative expense status and
priority. In 1994, New York State
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brought an adversary proceeding
within the bankruptcy case to com-
pel the debtor to comply with the
administrative order. The other
major creditor was the bank that
held the mortgage on the building at
the site (the building owner was a
company related to the debtor,
which leased the building to the
debtor). The bank had claims for
post-petition rent obligations, lease
rejection and environmental remedi-
ation. Although the bank had com-
menced foreclosure proceedings, it
was extremely reluctant to move
them to conclusion for fear of taking
possession only to become respon-
sible for cleaning up the property.
Debtor filed various objections to the
DEC and bank claims.

In June 1996, the bankruptcy
court approved an interim settle-
ment in the state’'s adversarial pro-
ceeding which required debtor to
retain a consultant to investigate the
contamination at the site. This study
was completed in early 1997 and led
DEC to conclude that there were
sufficient assets left in the estate to
fund remedial actions sufficient to
clean the site. The state was, there-
fore, willing to settle its claims if a
sufficient amount of the remaining
assets was placed in escrow solely
for purposes of funding the specific
remedial actions demanded by
DEC.

In order to assure the bank’s
support for a plan which would
essentially require it to give up on its
substantial claims (but would, con-
versely, significantly enhance the
value of its collateral), the state
agreed that the detailed cleanup
provisions in the proposed settle-
ment would be accepted by DEC as
the work plan component of a VCA.
The relevant provision states:

If [Bank] or any third party
who qualifies for “volunteer”
status (the “Volunteer”)
under the NYSDEC's
Voluntary Cleanup Program
(the “Program”) applies for
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and is accepted as a volun-
teer to clean up the Site for
industrial use under the
Program, NYSDEC shall,
consistent with its legal
authority, accept  this
Agreement and Order and
any approved Work and
Design Plans submitted to
NYSDEC by the Debtor pur-
suant to this Agreement and
Order as an approved work
plan for inclusion in a volun-
tary third party cleanup
agreement for the Site
between the Volunteer and
the NYSDEC.25

This provision was intended to
enhance the value of the property
and therefore the bank’s prospective
return at a foreclosure sale. From
DEC'’s perspective, there was little
downside to committing to accept a
remedial investigation and work plan
which the agency was already pre-
pared to accept as part of a bank-
ruptcy settlement. At the same time,
by increasing the likelihood that a
solvent third party would purchase
the site, DEC gained added assur-
ance that if the escrowed money
from the estate proved insufficient to
complete the required cleanup,
another party would be responsible
for completing the work.

Debtor, the DEC and the bank
entered into the agreement, which
the court approved on December 2,
1997, facilitating final liquidation of
the estate and conclusion of the
case. The bank subsequently fore-
closed and sold the property at a
surprising profit to a third party, who
applied for volunteer status. At the
time this article went to press, DEC
and this third party were close to
signing a VCA. (It is worth noting
that neither the bank nor the volun-
teer had any involvement in the
activities which caused contamina-
tion of the site.)

A more recent and straightfor-
ward use of the VCP in a bankrupt-
cy context occurred in In re Comm
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100 Associates,2® a Chapter 11
reorganization. In 1992, the bank-
ruptcy court appointed a trustee (the
“Trustee”) to administer the estate.
Since 1989, the debtor has owned a
commercial site in Nassau County,
which it has used as a warehouse.
The site is listed on the Registry as
Class 2A (inadequate and/or insuffi-
cient data for inclusion in any of the
other  classifications).  Debtor
retained consultants to investigate
the site, who found various haz-
ardous substances present in the
soil and groundwater, although to
date this information has not result-
ed in a change of the site’s classifi-
cation from 2A.27

In furtherance of his fiduciary
duty, the Trustee applied for volun-
teer status, was accepted by DEC
and entered into a VCA, which the
bankruptcy court approved on
November 17, 1998.28 One of the
Trustee’s purposes in entering into
the VCA was to “maximize the return
to the creditors of the Debtor, includ-
ing the sale of the Site for commer-
cial, industrial, or light industrial
use.”29 Another interrelated purpose
was

to resolve [the Trustee’s]
and the Debtor's potential
liability as a responsible
party ...under [CERCLA] or
under comparable statutory
or common law theories of
remedial liability . . . , and
upon completion of the
Department-approved
remedial work plan, to
receive, and have the
Debtor and the [secured
creditor bank] . . . receive
... a Covenant Not to Sue
and release from any claim,
costs and liability related to
. . . the contamination at or
under the Site.30

Although not without the usual risks
inherent to actually implementing a
remedial plan, such as discovery of
unforeseen contamination and cost
overruns, the signing of this VCA at
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least provides a light at the end of
the hazardous waste tunnel for
Trustee, debtor and creditor.
Moreover, its commitment to a DEC-
approved remedial plan gives the
agency cause not to upgrade the
property’s classification from 2A to
2.

Conclusion

The VCA is no longer new and
exotic. It is becoming an established
tool in the environmental practition-
er's arsenal for limiting exposure to
hazardous waste liability and restor-
ing value to contaminated proper-
ties. While hazardous waste issues
can be complex, and should proper-
ly be tackled only by attorneys with
an appropriate level of environmen-
tal law experience, the VCA is a flex-
ible tool with which all attorneys who
practice in bankruptcy, real estate or
any other area in which hazardous
property contamination issues arise
should be familiar.
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Adventures in the Mortgage Trade

Real estate lawyers can run into
ethical issues in any transaction at
any time. Some of those issues are
easy to identify and handle; others
are not as easy. The lawyer who
doesn'’t “spot the issue” as soon as it
arises may find himself or herself
embarrassed or worse when the
ethical issue they didn’t spot eventu-
ally comes to light.

The following case study shows
how a wide range of ethical issues
can arise in the practice of real
estate law—specifically in a hypo-
thetical loan transaction that, when it
started, might have seemed rather
unlikely to pose ethical challenges.

This case study was originally
prepared for a session on ethics and
mistake prevention in the Practising
Law Institute’s seminar Commercial
Real Estate Financing: What
Borrowers and Lenders Need to
Know Now. That seminar, scheduled
for New York City on June 14 and 15,
1999, and for three other cities in
May 1999, will be chaired by Joshua
Stein.

After the “case study” is a series
of endnotes where the authors dis-
cuss ethical issues and other prob-
lems that arise from the case study.
Those endnotes are not, however,
intended to provide “all the answers”
or an exhaustive discussion of every
possible ethical issue and all rele-
vant authority. They are intended
more to stimulate thought and dis-
cussion.

In real life, of course “the issues”
are never as stark and “the answers”
are never as easy as they may seem
here. Among other things, the
answers often depend on facts not
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A Case Study in Legal Ethics

By Bruce A. Green & Joshua Stein*

in evidence and the issues often
arise under adverse circumstances,
such as extreme time pressure.

The content of this case study is
generally fictitious; in a few areas, it
is loosely inspired by stories the
authors have heard; and, in even
fewer areas, by the authors’ experi-
ences. All characters are named
after the authors’ friends, family
members or a cosmetics line owned
by one of the foregoing; any similar-
ity to real people in real estate is
unintended. This case study is not
intended to reflect the actual state of
legal ethics and sensitivity thereto in
the real estate bar.

Many ethical discussions and
analyses in the text of the case
study are inconsistent with
accepted standards (surprise!). Do
not rely on them.

Adventures in the
Mortgage Trade

A Case Study in Legal Ethics

Clay Johnson’s secretary inter-
rupted another call to tell him that
Francine Rosetti was on the line.
Rosetti wanted to talk to Johnson
right away about a new deal. She
couldn’t wait. And Johnson didn’t
want to make her wait, so he took
the call quickly.

“Clay, do you think you can han-
dle about a half billion dollars worth
of new originations for us during the
next year?”

The request certainly caught
Johnson’s attention. Rosetti was a
mortgage loan officer at Wildside
Commercial Mortgage Investment
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Company, a leading institutional
mortgage lender. Over the last few
years, Johnson’s firm, Sherman &
Hannah, LLP (“S&H"), had received
more than its share of Wildside's
work.

Rosetti said that the new trans-
action would collectively involve over
50 properties in about 20 states,
and that she had obtained special
approval to have S&H handle the
entire matter.?

Johnson thought about his cal-
endar and the calendar of his group.

It was jammed. And it would stay
jammed for the next two months. But
regardless of how much work he
had, Johnson never turned away
work. One way or another, Johnson
and S&H had always managed. If
need be, he thought, he could hire
more part-time law students and
paralegals—whatever it took.2

“Of course, Fran. We can start
right away and we’ve got the team to
do the job,”3 he said, fervently hop-
ing the transaction wouldn't start for
another two months.

Rosetti described the new bor-
rower and its business plan. Helaina
Equities, a newly formed real estate
company, was made up of a group
of real estate lawyers who had
invested quite successfully in real
estate over the years, but had decid-
ed to go into the business full-time
after lining up a dozen major
investors to back them.

One of Helaina’s great selling
points, according to Rosetti, was the
fact that every principal in its organi-
zation was a lawyer—an active
member of the bar of at least one

N.Y. Real Property Law Journal



state. Rosetti felt this would, among
other things, help keep their invest-
ment strategy conservative and
assure that they wouldn't play any
games.

Rosetti thought one or two of
Helaina’s principals had once
worked at S&H, a fact that seemed
to give her a particularly high level of
comfort about the whole group.

Rosetti told Johnson that
Helaina had hooked up with United
Widget (“UW”), a company with light
manufacturing and distribution oper-
ations around the United States. UW
wanted to stop owning real estate,
which was a significant drag on
earnings, a misallocation of its limit-
ed capital resources and a distrac-
tion to senior management. So
Helaina would, through a staged
series of four multiproperty closings,
acquire all of UW'’s real estate, with
mortgage financing from Wildside.
UW would simply pay rent to
Helaina.

Rosetti asked Johnson to pre-
pare a term sheet for the proposed
Helaina financing, which he was
happy to do.4 He achieved an unbe-
lievably quick turnaround because
the transaction was just like one he
had closed the preceding week for
another client, National Mortgage
Origination Corporation (“National
Mortgage”). All he had to do was
slightly edit the National Mortgage
term sheet.5 And he could do it right
on his computer screen.

Ten minutes later, Johnson
printed out the UW term sheet,
slapped on a fax cover sheet, and
gave the package to his secretary,
Richard Marks, to take to the fax
room.

After taking two calls from other
clients, Johnson started leafing
through his copy of the fax to
Rosetti. He noticed that the Wildside
term sheet contained some informa-
tion about the National Mortgage
transaction, such as the number of
sites and total dollars involved and,
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in the header area of every page
except page one, the name of
National Mortgage—one of
Wildside's main competitors.6

Johnson had not noticed this
second item, the problem in the
header, because he had never actu-
ally printed out the term sheet to
review it on paper. He had just edit-
ed it on the computer screen. But
the header had never actually
appeared anywhere on his comput-
er screen. It showed up only on the
printout, which he hadn'’t taken the
time to read. After all, he had
reviewed every word of the text on
his computer screen already.”

Johnson asked Marks to stop
the fax so Johnson could fix it.
Marks quickly picked up the phone,
called the fax room, left an urgent
message on the fax supervisor’s
voicemail and promptly went back to
work on the movie script he was
editing for a friend.

On one level, Johnson wasn't all
that concerned about the fax, but
then he thought better of it. If there
was something more he could still
do to stop the fax, he should proba-
bly try8 Even if the National
Mortgage information wasn't really
confidential (the transaction had
now been widely reported in the
industry press), it wouldn’t look good
for Rosetti to see all the references
to National Mortgage.®

As Johnson starting walking to
the fax room, he was paged.
Another client had to talk with him—
now—about an urgent problem that
had arisen on another transaction.
Johnson took the call.10

Twenty minutes later, Rosetti
called. She had received the fax and
thought Johnson’s term sheet was
great.

Rosetti didn't notice the refer-
ences to the National Mortgage
transaction until Johnson mentioned
them.11 She was impressed that
Johnson represented National
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Mortgage,2 and was quite interest-
ed to find out that the National
Mortgage transaction had involved
72 sites. “We'll have to do at least
73, she joked. And she was delight-
ed to see her transaction was sever-
al times the dollar size of National
Mortgage’s.

Rosetti had some questions and
comments about the term sheet.
The whole process helped both
Rosetti and Johnson focus on the
Helaina transaction and some busi-
ness and legal issues it raised.13

On further thought, Johnson
realized the Helaina term sheet
should provide for a new “multilater-
al transmediation” structure. This
was a structural feature that
Johnson had never seen until his
recent work with National Mortgage.

As part of that assignment, he
had spent hours with National
Mortgage's accountants, who had
analyzed historical data about thou-
sands of mortgage loans originated
by National Mortgage over three
decades. Based on that analysis,
the accountants had identified an
accounting problem that Johnson
had never before heard of, which
was neatly solved by the new multi-
lateral transmediation structure.14

Rosetti was very impressed
when Johnson explained multilateral
transmediation and how it worked.
“That's why we hire you,” she said.

Johnson decided that he should
also include in the term sheet some
special provisions on ancillary juris-
diction and intercurrency cross-vali-
dation—two issues that had arisen
in the National Mortgage transaction
after the term sheet had been
signed. He had identified these two
issues himself; so, although he felt a
little uncomfortable about sharing
multilateral transmediation, he felt
no concern at all about ancillary
jurisdiction and intercurrency cross-
validation.15
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Multilateral transmediation,
ancillary jurisdiction and intercurren-
cy cross-validation—all would clear-
ly help Wildside mitigate some risks
in the Helaina transaction, just as
they had for National Mortgage. And
any mitigation of risk might support
some reduction in rate, thereby
making Wildside just a bit more
competitive. But National Mortgage
and Wildside weren't bidding for the
same transaction, Johnson
assumed; this transaction had
already priced, anyway, so it really
didn't matter. And new ideas like
these travel around in the industry
pretty freely, so Johnson’s con-
science was clear.16

After Rosetti and Johnson
spoke about the term sheet for half
the morning, Rosetti asked Johnson
whether Johnson’s firm ever did any
work for Helaina Equities or UW.

“Well, I've already ordered the
conflict check,” Johnson said, reas-
suringly. “It should be routine.”

It wasn't.

Julia Equities of Lake Ozark, a
subsidiary of Helaina under sepa-
rate management, was an active
development and land sales client in
another office of S&H, according to
the conflict report. Johnson dis-
missed that engagement as a non-
issue, because it was a different
entity—not the same as Wildside’s
borrower, which would be one or
more wholly-owned single-purpose
subsidiaries of the Helaina parent.1?

The conflict report also noted
that one of the individual principals
of Helaina, Jaclyn Matthews, had
previously been an associate at
S&H, though for no more than three
months. Matthews had left S&H
almost a decade before under cir-
cumstances that, Johnson recalled,
involved expense accounts and air-
plane tickets.

The excitement about Matthews
had arisen before she was even
admitted to the bar, and had ended
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with a mutually satisfactory agree-
ment. Both sides had agreed to keep
the whole thing confidential.18

Johnson thought nothing more of
it.19

Another S&H partner had noted
in the conflict system that he had
recently submitted a proposal to
represent Helaina’s retail develop-
ment subsidiary in its leasing work.
This proposal was marked as “pend-
ing—open” in S&H’s conflict system.
Johnson called the S&H partner in
question, who confirmed that S&H
had not been engaged by Helaina
Retail Corporation, though he was
hoping to hear any day now.20
Johnson asked for a copy of the pre-
sentation to Helaina Retail
Corporation.21

The conflicts system also
showed that another S&H partner
had previously represented another
Helaina affiliate in some litigation
against a financial institution. The
file had been “closed” the preceding
month. A closed file is clearly not a
problem, Johnson thought.22

Although Johnson did not nor-
mally run a conflict check against
names of lessees when he repre-
sented lenders, he thought it might
be a good idea to run one for UW, as
UW’s credit and rent payments were
the basis for the entire deal.23

He found that UW had been an
active client of another office of S&H
for a dozen years, with over 100
open matters. S&H had handled a
wide range of matters for UW,
including: “M&A,” “Publicly Traded
uw Stock,” “Environmental
Concerns,” “Superfund Defense
Strategy,” “Hazardous Substances—
Miscellaneous,” “Insolvency,”
“Insolvency Structuring,” “Insolvency
Planning,” “Insolvency 1997/
“Insolvency 1998” and “Upstreaming
Analysis (Off-Shore).”

Johnson wasn't surprised. S&H
often represented lessees that
leased real estate from borrowers
financed by S&H'’s lender clients. In
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these cases Johnson typically went
out of his way to avoid any direct
negotiations with the lessee, such
as nondisturbance agreements.
Except for that, he had never
regarded these situations as con-
flicts24 and had never obtained a
conflict waiver, oral or written. He
never even raised the subject and
only rarely checked for possible con-
flicts of this type.

Although the titles of some of
the UW open matters sounded less
than appetizing, Johnson decided
he had no business sharing this
information with Wildside. Wildside
knew how to conduct its own due
diligence. If Wildside wanted to find
out about S&H there were plenty of
ways to do so without relying on the
S&H conflict-checking  system.
Information in that system was con-
fidential.2>

So he called Rosetti back and
confirmed that S&H had no conflict26
and that he would be happy to pro-
ceed.

Rosetti started to give Johnson
more details about the engagement:
the name of the law firm and individ-
ual lawyer who would represent
Helaina, the schedule for the first
12-property closings (aggressive, of
course), the environmental consul-
tant that Helaina was using (and
Wildside would also use, although
Helaina would handle all communi-
cations and coordinate the
process?7), the appraiser and other
useful information.

Johnson thanked Rosetti for
thinking of S&H and said good-bye.
Then he cleared his desk by throw-
ing away the conflict printout for the
new matter28 and turned his atten-
tion to the pile of phone messages
that had already accumulated.

The first message was from
Jaclyn Matthews, the former S&H
associate who was now a principal
with Helaina Equities. Johnson
returned the call immediately, even

N.Y. Real Property Law Journal



before calling Helaina’s lawyer, to
say hello and introduce himself.2®

“Clay, it's great to be able to
work with you again,” Matthews said.
“I learned so much at S&H ten years
ago . ..some of it the hard way . . .
you're not going to mention anything
to Wildside about what happened,
are you?”

“It was all very confidential, was-
n't it?” Johnson replied, and they
laughed.

In Johnson’s mind, he had just
boarded a train pulling out of the sta-
tion, but perhaps, he thought for a
moment, this train would have been
a good one to miss. Although, in
Johnson’s opinion, S&H didn'’t tech-
nically have a conflict, everyone at
the firm could have egg on their face
if anything at all ever went wrong
with the Helaina financing or United
Widget.

Johnson was already on the
train, though, he thought and proba-
bly too far down the track to turn
back. Rosetti was counting on him to
help with the transaction, and the
first closing was scheduled to occur
almost immediately. If he were going
to turn down the work, it seemed to
him he should have done so a long
time ago. Now he had no choice.30

The involvement of Jaclyn
Matthews, particularly the weight
that Rosetti attached to Matthews’s
tenure at the firm, caused him some
particular discomfort.

On the other hand, there almost
always seemed to be some conflict
or issue, or possible conflict or
issue, in every possible engage-
ment. Johnson had always been
able to deal with these problems just
by knowing they existed and making
sure he didn't step in anything. He
hadn't stepped in anything yet.

Could Johnson in good con-
science decline to represent
Wildside? He remembered that he
had once seen somewhere that
lawyers aren’'t supposed to turn

N.Y. Real Property Law Journal

down any clients. Lawyers have an
ethical obligation to represent any-
one who walks in the door. That cer-
tainly sounded like a good rule to fol-
low here,31 so he stopped thinking
about declining the engagement.

Matthews began to describe to
Johnson the structure of the UW
transaction. It became clear that
Matthews’s version of the deal was
quite different from Wildside’s.
Johnson told Matthews about a few
of those differences, each of which
raised a genuine substantive legal
issue of a type that Johnson would
typically discuss with borrower’s
counsel early in the negotiating
process.

“Well, we'd never agree to that,
Matthews responded to one of
Johnson’s points. A few more of
Johnson’s comments seemed okay
to Matthews, and she said she
would update their internal transac-
tion summary and instruct counsel
accordingly. Johnson was glad he
wouldn't have to negotiate those
issues with Helaina’s outside coun-
sel.32

Matthews asked Johnson to
look into a dozen substantive issues
about the loan, then get back to her
with Wildside’s position on them.
Some of these were “business”
issues as basic as the interest rate
on the note. Others were of a more
legal nature.

Johnson was glad to assist. It
occurred to him that maybe he could
eventually get some assignments
from Helaina. Matthews was obvi-
ously in a position to refer work and
clearly was motivated to maintain a
great relationship with the firm.33

Johnson’s next call was from
Helaina’s outside counsel, a lawyer
Johnson had never met before,
David Witty. Witty made it clear that
he would be playing a very central
role in the closing process, and that
any negotiations or discussions with
Helaina would take place through
Witty.
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Johnson told Witty about the call
he had just received from Matthews,
and the previous connection
between S&H and Matthews. Witty
made it clear that he would prefer
that his client not call Johnson
again. If she did call again, Witty
said, it would probably be better if
Johnson limited the conversation to
matters unrelated to the transac-
tion.34

The next morning Johnson
received the first due diligence pack-
age for the Helaina transaction. It
contained photocopies of all the
environmental reports for the first
dozen Helaina sites. Ten minutes
later, Matthews called, “just to touch
base and see if you got the pack-
age.”

“Yes, Jacki, it's here,” Johnson
assured her.

“Well, we've been through all
the reports. We chose great environ-
mental consultants in every city.
Please don't hesitate to call me if
you have any questions at all. We
are really under tremendous time
pressure to get these first dozen
deals closed, and if there’s anything
| can do to help move things along
please let me know."35

Johnson mentioned the call
from Witty, and Witty’s apparent
desire to channel all communica-
tions and deliveries through his
office.

“Oh, don't worry about him,
Matthews said. “You and | are old
friends. There’s nothing wrong with
us working together as a team on
this one!”

Matthews said she wanted to
talk to Johnson about the loan doc-
uments, and she was particularly
concerned about personal liability
and the “nonrecourse” clause.

“l assume you'll use the nonre-
course clause from Marilyn’s
Mountainside Motel,” Matthews said,
displaying a remarkable memory of
the one transaction where Matthews
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and Johnson had worked together
during her brief tenure at S&H.

Actually, Wildside’'s standard
documents typically used a more
borrower-friendly nonrecourse
clause than the one from Marilyn’s
Mountainside Motel. If left to his own
devices, Johnson would never have
thought of using the nonrecourse
clause from Marilyn’s Mountainside
Motel. But why not, if that's what
Matthews wanted?

The Marilyn’s Mountainside
Motel loan had defaulted in 1991,
Johnson remembered. The lender, a
savings and loan, had used the non-
recourse clause and related provi-
sions to obtain a personal judgment
that forced Marilyn into personal
bankruptcy. Marilyn was now work-
ing as a waitress at a diner on
Highway 61. Matthews obviously
hadn’t heard about this subsequent
history.

“Sure, we’'ll be happy to use that
nonrecourse clause,” Johnson
said.36

Johnson finished the call and
sent Matthews’s environmental
reports to a paralegal at S&H.37 The
reports were copies, as originals
typically were sent to the lender for
review by its internal environmental
people. Johnson reminded himself
to confirm that Wildside was follow-
ing the same procedure here.

As the Helaina transaction
unfolded, it became obvious that
Helaina needed more financing than
the 80 percent loan-to-value origi-
nally contemplated.3® So Johnson
was not at all surprised to get a call
from Rosetti telling him that an off-
shore majority-owned affiliate of
Wildside—Kalson Lending, LP—
was going to lend another 10 per-
cent of value to bring total financing
up to 90 percent.

Rosetti asked Johnson to pre-
pare the documents for the new
“mezz piece” of the loan structure.
She said the mezz loan would tech-
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nically be funded by Kalson
Lending; but it would be handled
completely by Rosetti and her team.

Johnson asked Rosetti if Kalson
Lending had its own personnel and
its own loan underwriting proce-
dures, and Rosetti said Johnson
didn’t need to worry about them. But
Kalson Lending was a legally sepa-
rate entity, and not entirely owned by
Wildside. As a mezzanine lender, its
interests were in many ways incon-
sistent with those of Wildside. But
Johnson was happy to have the
extra work and one less set of
opposing lawyers to negotiate
with.39

Johnson felt uneasy about the
extra financing, however. In his
experience, it was the “stretch”
deals—above 80 percent loan-to-
value—that were most likely to run
into trouble, most likely to “test” the
strength of the closing documents.
There had been some kind of edict
from somewhere about mezzanine
financing. Was it the Federal
Reserve? Was it some other regula-
tory agency? He couldn’t remember.

Johnson sent an e-mail to the
other lawyers in his group, asking if
anyone had seen anything that
would limit the ability of lenders to
provide mezzanine financing.40
Within three minutes, his computer
beeped with a response from Gloria
Malkin, one of his partners who also
worked on the Wildside account.
Here’s what it said:

Clay, | got your e-mail. We
just got a notice from legal
at Wildside. Their Board
made an order saying
Wildside will not do mezz
loans any more under any
circumstances. Outside
counsel is supposed to
watch out for any form of
mezz financing and report it
to legal immediately. Top
management seems very
concerned. They had a sub-
sidiary just for mezz financ-
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ing, which they are trying to
shut down. Have you ever
run into Wildside’s mezza-
nine financing operations?
Hope this helps. /s/ GM

No, Malkin’s e-mail didn't help.
In fact it further complicated a client
relationship that was already a bit
too complicated. Johnson walked to
Malkin’s office and got a copy of the
Wildside legal announcement. It was
unambiguous, and totally consistent
with Malkin’s e-mail.

“Clay, you look concerned,
Malkin said. Then, with a smile and
a laugh: “What's the problem? Did
you just close a mezz loan for
Wildside?”

“No. Not at all.” Technically,
Johnson’s response was accurate.
He wasn’'t sure how he wanted to
handle the situation. The less he told
Malkin, the more flexibility he would
have.

Once he brought her into it, he
would lose control over how things
would turn out. Presumably she
wouldn’'t be too pleased if he just
went ahead and closed the mezz
financing, but did he have any oblig-
ation to her?41

It was clear that legal wanted to
clamp down hard on all mezzanine
lending.

But Johnson’s relationship was
with Rosetti and her loan origination
team. They were the people who
chose counsel and made sure coun-
sel were paid.42 And Johnson was
very aware that Rosetti’s compensa-
tion depended on the dollar volume
of loans closed. Rosetti was the top
producer in the company. They
called her “The Closer,” because
year after year her dollar volume
was consistently twice the next high-
er loan officer's. And this deal would
clinch her position for the current
year.

The last thing Johnson needed
was to have Rosetti feel that
Johnson had not only derailed the
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Helaina transaction, the biggest in
Rosetti's career, but also gotten
Rosetti into trouble within the
Wildside organization.43

“Mezzanine financing” had been
all the rage just a few weeks before.
All the lenders were doing it. Now
the world had changed again.
Quickly, too. Clay remembered other
“stretch” deal structures he had
seen over the years. Sixth trust
deeds in California. Triple wrap-
around mortgages in New York.
Sale-and-leasebacks in Kansas with
back-to-back subleases and an
implied valuation of 150 percent of
the last real appraisal. He thought
about some of the characters
involved in these transactions, and
how badly many of these transac-
tions had turned out.

The legal department wasn’t
wrong to care about mezzanine
financing. But who was Johnson'’s
client anyway? Johnson didn't even
know anyone in the Wildside legal
department! He made a mental note
to deal with the problem. Then his
thoughts turned to the constitutional
law of impeachment. He had been
thinking more than usual about con-
stitutional law lately. Maybe it would
have been a better career option, at
least this year.

The phone rang. It was Jaclyn
Matthews, calling just to touch base
and to tell Johnson that Wildside
was having its environmental con-
sultants review the environmental
reports so Johnson didn’'t need to
worry about them and he should just
file them away or even trash them,
but he really didn't need to look at
them at all.

Matthews asked Johnson if he
had heard about the new “mezz
loan,” which she said was going to
be handled quietly through a special
subsidiary of Wildside. “Fly low and
avoid the radar, you know,” she said
with a laugh.

But the real reason she called,
she said, was to see if S&H would
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have any interest in representing
Helaina Retail Corporation in its
retail development program. “Let’s
talk about it later. No need to start
thinking about it just yet, but it's
probably there if you want it, assum-
ing this Widget thing goes well,” she
said.44

She mentioned that another
lawyer from another office of S&H
had been sent a copy of Helaina’s
request for proposals for the retail
job, but Helaina wasn't impressed
with that lawyer’'s credentials.
Johnson would probably have a bet-
ter shot.45

Johnson asked her to send him
a copy of Helaina’s RFP. She faxed it
to him within minutes, with a hand-
written cover note: “Looking forward
to helping you get this job. Don't
worry about the deadline. Call me
whenever you want. Best regards.
Jacki."46

The Helaina transaction inched
forward. Johnson assembled a team
of lawyers and paralegals, and dis-
tributed several sets of draft docu-
ments. Witty provided comments on
round after round of documents.
Matthews called at least once a day
just to touch base and to tell
Johnson which of Witty's comments
were truly important to Helaina, and
which were just Witty's “legal minuti-
ae” that Helaina didn’t care about.47

Two days before the first clos-
ing, Johnson convened an “all
hands” checklist meeting to go over
the status of the closing.

“You checked the environmental
reports, didn’'t you?,” Rosetti asked
Johnson.

“Well, we were going to review
them all tonight, Fran, absolutely.”48

And Johnson did. He wasn't an
environmental lawyer, but he had
seen enough environmental reports
to be able to tell when a property
was clean and when it wasn’t.49
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The 12 reports were all issued
by different environmental firms.
They had originally been commis-
sioned by UW. Each was addressed
to UW, with a handwritten note say-
ing it was also directed to Helaina
and Wildside.

In each report, the environmen-
tal firm noted that at the client's
request, they had prepared a sepa-
rate Hexadecimal Assay Analysis
("HAA") of the property, and
attached it as an exhibit to their
report. Johnson knew the HAA was
often important, so he looked first at
the HAA in each report.

Johnson noticed that although
each property report had been pre-
pared by a different environmental
firm, all reports had exactly the
same HAA exhibit, in exactly the
same format. The HAA exhibit sim-
ply said: “Hexadecimal Assay
Analysis—No Problems Found
(Clean).” And each HAA was in
exactly the same typeface, which
was different from the typeface used
in the body of the reports.

The next day, after a long series
of inquiries, including long tele-
phone conversations with some of
the environmental firms (each
prompting an even longer fax trans-
mission), it became apparent to
Johnson that someone at Helaina
had removed the original HAA from
each environmental report, and had
replaced it with a one-page exhibit
indicating there were no problems.

Jaclyn Matthews was the only
person at Helaina who had ever
been involved in the environmental
work for the sites. She was the one
who had received all the environ-
mental reports and had arranged to
copy them for Johnson. In fact at
one point she had gone out of her
way to tell Johnson how reliable the
environmental reports were
because she maintained complete
control of them herself. Her job title
included “chief environmental offi-
cer” Her cover letter was on every
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package; her cover letters all used
the typeface that appeared in each
of the HAA'’s.

But Jaclyn Matthews was a
lawyer—a former associate at S&H.
Would a lawyer deliberately falsify
an environmental report submitted
to a lender? It was unthinkable.

Didn't Helaina have obligations
to its investors? Wasn't every princi-
pal in the Helaina organization a
lawyer? Weren't they above “playing
games"—particularly games as
amateurish and transparent as this
one?

Johnson’s first concern was to
let Francine Rosetti know about the
problem, and he dashed off a quick
memo to her noting how odd it was
that the HAA for each environmental
report looked exactly the same. He
wondered whether maybe he should
notify someone else at Wildside—
legal, perhaps?—hbut decided that
doing so might violate normal proto-
col. A memo to Rosetti would proba-
bly be enough.50

Johnson was relieved. His rear
end was completely covered. There
was nothing else that anyone could
say he should have done. Rosetti
could make her own decision about
the borrower and the loans.51

Rosetti called back and told
Johnson to close the first 12 loans
immediately. He did.

Then S&H closed another batch
of properties, with a totally stream-
lined closing process that required
almost no effort by Johnson.
Johnson had negotiated a fixed fee
for each closing that was more than
seven times what he would have
charged at the firm’s regular billing
rates for the actual lawyer and para-
legal time each closing required.
This was largely attributable to the
firm’s multimillion-dollar investment
in automation and special loan doc-
umentation software.52

One night at home Johnson got
a panicked call from Witty.
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“You won't believe this, Clay,
Witty said, “but | just realized that
the deals we've closed so far all
have the wrong interest rate. Every
single property!”

Witty reminded Johnson that the
interest rate in the term sheet was
tied to a complicated formula that
took into account the diversification
and size of the portfolio, as well as
the average loan size. Johnson had
prepared the documents for the first
advance assuming zero diversifica-
tion and minimum portfolio size and
loan size.

Actually, even the first advance
would have qualified for a lower rate
than the rate in the documents, and
each subsequent advance would
have qualified for a slightly lower
rate. But each set of loan documents
was prepared under extreme time
pressure—cloned from the last set
of documents—and no one ever
checked the interest rate.s3

Instead, when Witty had negoti-
ated the loan documents he focused
closely on other provisions of spe-
cial importance to him.

His top priority had been casual-
ty and condemnation—what would
happen if the building burned down,
how the insurance proceeds would
be held and disbursed. He had
negotiated an elaborate procedure
with several notices back and forth
and eight different levels of material-
ity, carefully tailored to take into
account whether the affected build-
ing was “single purpose,” the type of
construction involved, the mechan-
ic’s lien procedures of each particu-
lar state and a number of other con-
siderations. Every element of Witty's
procedure made sense under some
circumstance or another if you
thought about it long and hard
enough.

As a result, Johnson’s original
two paragraphs on casualty and
condemnation had blossomed to
twelve pages, including 27 new def-
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initions and four pages of state-by-
state optional provisions.

Witty also cared a great deal
about notice clauses. He was con-
cerned about things like what would
happen if Wildside gave a notice of
default to Helaina, but Helaina’s
entire top management was off-site
for a week or the notice was lost in
the mail. And Witty created an elab-
orate procedure to verify notices
given by fax.

In negotiating these and several
dozen issues of similar magnitude,
Witty had overlooked the interest
rate.>4 He seemed to give it the
same priority as the nonrecourse
clause, which had also sailed
through without a single comment.

“Of course we'll fix the interest
rate,”>> Johnson said, then quickly
thought better of it and said: “I'll
speak to my client about this and get
back to you first thing in the morn-
ing. I'll see if there’s anything we can
do."s6

Johnson arrived at work early
the next day and pulled out the term
sheet. Witty was absolutely correct.
Every loan document had the wrong
interest rate—a mistake that could
cost Helaina (or Witty’s malpractice
insurance carrier) well over a million
dollars a year for the next ten years.
And the prepayment provisions gave
Helaina no practical ability to prepay.

When Johnson called Rosetti to
talk about correcting the error, her
reaction surprised him. She had
already noticed the higher rate in the
documents. She had actually
noticed it during loan negotiations.
She reminded Johnson that during
one of their earliest conversations
on the deal they had talked about
using “basis points” as a way to
address possible concerns about
United Widget’s “credit quality.” She
had assumed the higher rate was
part of what Johnson had negotiat-
ed with Witty. She was glad to see
that Johnson had taken the initiative,
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but had never thanked him for it. And
now she did.

Credit Committee had been
very tough on the Helaina loan,
Rosetti said. The little “bump” in the
rate was the only thing that got
Helaina approved. And the loans
had already been pledged to a
warehouse bank syndicate, so any
change at all would require a 95 per-
cent vote by almost three dozen
banks. So there was nothing Rosetti
could do, or Johnson should do,
about the interest rate now.

Johnson dreaded talking to
Witty. Witty had called twice, but
Johnson told his secretary to say
Johnson was in a meeting. He was
actually checking his e-mail.57

He received 50 or so e-mails a
day, of which only a handful were
worth reading. The rest were a com-
bination of “get rich quick,” bad jokes
from his cousin, and firmwide e-
mails about lost eyeglasses and
missing library books. So today he
skimmed through his e-mail “in box”
until he found a few messages he
wanted to read. Quickly he highlight-
ed all the others for deletion. He
pushed the delete button and
watched absentmindedly as 47
worthless e-mails were deleted, one
after another. As the last e-mail
flashed past, Johnson glanced at
the heading: “United Widget—
Urgent and Confidential.”s8

Perhaps in the short run
Johnson'’s life would have been sim-
pler if he had missed the United
Widget e-mail. Luckily or not,
Johnson retrieved it from his com-
puter’s “trash can” and read it.

The e-mail came from another
office of S&H. It said that UW had
engaged S&H to help UW prepare
its Chapter 11 petition, which would
be filed in about 30 days. The
lawyers handling the filing needed to
know whether anyone in S&H had
any investment in UW, or represent-
ed or was otherwise involved with
UW in any way.
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In the meantime, according to
the e-mail, the fact that UW contem-
plated filing was highly sensitive and
should not be repeated outside
S&H. The e-mail said that UW want-
ed its creditors to think UW was con-
ducting “business as usual,” so it
could close some major capital
transactions before filing.59

Johnson thought it odd for a
firmwide e-mail to say so much
about UW, and wondered whether it
was realistic to think that this infor-
mation would stay confidential.
Thousands of people were on S&H'’s
e-mail system around the world.
They would all need to keep their
mouths shut for several weeks.
Would they? But then he remem-
bered that very bad things happen in
bankruptcy to law firms that don’t
disclose conflicts, so perhaps S&H
had no choice but to send the e-
mail.60

Johnson wondered whether he
should give Wildside a discreet
“heads-up” that they might want to
limit their exposure to UW.

Rumors would inevitably fly in
the business world about UW's
upcoming filing.

And Johnson certainly intended
to tell his wife6l so she could tell her
cousin and her cousin could “sell
short” a block of UW stock. That plus
dozens of other short sellersé?
would communicate the news about
UW more effectively than any words
ever could.

Given how quickly bad news
travels and how hard it is to trace,
what harm could Johnson do by
saying something to Wildside?63
How else would he have any hope of
preserving his relationship with
Rosetti once the filing and S&H's
role became public? Maybe he
could just whisper in Rosetti’'s ear
that she should watch the UW share
price and draw her own conclu-
sions—not exactly typical advice for
him to give.64
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When Witty called a third time,
Johnson took the call. To Johnson’s
surprise, Witty didn’t want to talk
about interest rates. Instead, he said
that Helaina had identified the next
batch of UW properties, and the
whole batch had to close within 27
days to meet a crucial reporting
deadline for UW.

This batch of properties was
clearly the heart of the portfolio. It
would support financing of more
than three times as much as
Wildside had previously loaned to
Helaina in total. But Helaina was
committed to close this package in
time to meet UW'’s reporting sched-
ule. As an incentive, UW would pay
an up-front leasing fee of 11 percent
of the value of the new properties6>
if the deal closed on time—"“so
there’s plenty to go around,” Witty
said.

Helaina had agreed to pay
Wildside an “expediting fee” of 3 per-
cent of the loan, which would go
right into the bonus pool—90 per-
cent for Rosetti and the rest for her
staff. Witty reminded Johnson that
no one ever required any of the
lawyers to provide backup on any bill
for Helaina. Witty said he and his
client would understand if the bill for
these closings were higher than
usual.6é

Johnson wondered whether
UW's accelerated closing deadline
had anything to do with its upcoming
filing. Of course it did, he thought.
But was there anything Johnson
could do?

It was Rosetti's job—not
Johnson's—to underwrite Wildside’s
credit risks, and she knew what
questions to ask and how to get
answers. Moreover, the risk of a
lessee bankruptcy was one that
mortgage lenders take all the time.67

The next day, Jaclyn Matthews
called again to touch base, and
another large Federal Express box
full of environmental reports arrived.
Johnson was not surprised to find
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the same familiar HAA attached to
each of the new environmental
reports, even though each report
was again prepared by a different

environmental firm.68

The phone rang. It was some-
one whose name Johnson didn't
recognize, someone from Wildside’s
legal department. Earlier that very
day, Johnson had meant to call
Wildside legal, but had gotten dis-
tracted again. He took the call. It was
a conversation he would never for-

get for the rest of his career.

Endnotes

1. Does this mean Rosetti expected
Johnson to handle the matter without
using local counsel? Would doing so
run afoul of “unauthorized practice of
law” provisions? See Birbrower,
Montalbano, Condon & Frank, PC. v.
Superior Court, 17 Cal. 4th 119, 949
P2d 1 (1998) (holding that New York
law firm engaged in unauthorized prac-
tice of law in representing a California
client in connection with a California
arbitration, and noting that out-of-state
lawyers cannot avoid this restriction
even by associating local counsel in the

case).

2. Does Johnson have an ethical obliga-
tion not to take on work that he knows
his group does not have time to handle?
What if he has always been able to
solve the problem in the past through
measures like hiring temporary
lawyers? Are temporary lawyers per-
missible? See ABA Model Rules of
Professional Conduct (“Model Rules”),
Rule 1.2(a) (requiring a lawyer to con-
sult with the client as to the means by
which the client’s objectives are to be
pursued), id., Rule 1.4 (relating to client
communication), ABA 88-356 (1988):

Where the temporary lawyer
is performing independent
work for a client without the
close supervision of a lawyer
associated with the law firm,
the client must be advised of
the fact that the temporary
lawyer will work on the
client's matter and the con-
sent of the client must be
obtained. . . . [W]here the
temporary lawyer is working
under the direct supervision
of a lawyer associated with
the firm, the fact that a tem-
porary lawyer will work on
the client's matter will not
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ordinarily have to be dis-
closed to the client.

Would a reasonable client expect to be
told if the lawyer were staffing the mat-
ter with temporary lawyers? What if
Wildside would care less (or more) than
a hypothetical “reasonable client"?

Is there anything wrong with a “white lie”
like this one? See Model Rules, Rule
7.1 (“A lawyer shall not make a false or
misleading communication about the
lawyer or the lawyer’s services.”).

Should Johnson have completed his
conflict check before getting this far into
the substance of the transaction? See
New York Lawyer's Code of
Professional Responsibility, Disciplinary
Rule (DR) 5-105(E), which requires that

[a] law firm shall keep
records of prior engage-
ments, which records shall
be made at or near the time
of such engagements and
shall have a policy of imple-
menting a system by which
proposed engagements are
checked against current and
previous engagements, SO
as to render effective assis-
tance to lawyers within the
firm in complying with [the
rule on conflicts of interest].

What restrains a lawyer’s reuse of work
product prepared for other clients?
Does it depend on whether: (a)
Johnson prepared the National
Mortgage term sheet himself, from
scratch; or (b) National Mortgage pre-
pared the first draft and transitioned the
term sheet to Johnson? Does Johnson
have to reinvent the same term sheet
independently for each client? |If
Johnson can re-use prior work pre-
pared for a previous specific transac-
tion, can Johnson charge Wildside a
premium for efficiency (the time it would
have taken to prepare the term sheet
from scratch)? In that case, should he
give National Mortgage a credit against
its bill to reflect the benefit achieved for
another client?

Did this amount to a prohibited disclo-
sure of confidential information? See
Model Rules, Rule 1.6 (“A lawyer shall
not reveal information relating to repre-
sentation of a client unless the client
consents after consultation.”). What if it
wasn't intentional? See ABA Code of
Professional Responsibility (“Code”),
Ethical Consideration (EC) 4-5 (“Care
should be exercised by a lawyer to pre-
vent the disclosure of the confidences
and secrets of one client to another.”).

Problem prevention technique for com-
puter users: Read the whole thing on
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10.

11.

12.

13.

14.

15.

16.

17.

18.

paper, from beginning to end, before
sending it out the door.

Can Johnson safely delegate to Marks
the responsibility for preservation of
client confidences? Is it a “non-dele-
gable duty"?

Do mere appearances drive ethical
obligations?

Should Johnson have done whatever
he had to do—first—to stop the poten-
tially troublesome fax? Should he have
said he would call the other client back?

Should he have said nothing and hoped
Rosetti wouldn’t notice? Perhaps he
could have quickly revised the term
sheet and sent her an improved version
that didn't contain any National
Mortgage confidential information.

By disclosing the mere fact that he rep-
resented National Mortgage, was he
disclosing confidential information? See
Annotated Model Rules of Professional
Conduct 87 (3d ed. 1996) (“Annotated
Model Rules”) (“The scope of [Rule 1.6]
is broad enough to support the con-
tention that a client's identity under
some circumstances must not be dis-
closed.”). Was this a circumstance
where Johnson should not have dis-
closed his representation of National
Mortgage? Can transactional real
estate lawyers freely say who their
clients are?

Johnson still hadn’t conducted a conflict
check. Was it wrong for him to get this
far into the substance of the matter?

Did this make “multilateral transmedia-
tion” confidential proprietary information
owned by National Mortgage? Was it
appropriate for Johnson to use the
same method for Wildside? National
Mortgage had never asked him to keep
it confidential. If he had asked them,
though, they might very well have said
that of course they would expect him to
keep this technique confidential. But he
hadn’'t asked them. Should he have
done so?

Both “ancillary jurisdiction” and “inter-
currency cross-validation” were new
concepts he had developed “on
National Mortgage’s nickel.” Should he
have used them only for National
Mortgage?

Should his conscience be clear?
Should a lawyer be playing the “cross-
pollination” role?

As a matter of (a) legal ethics and (b)
client relations, did Johnson make the
right call? See ABA Formal Op. 95-390
(1995) (discussing conflicts of interest
in the corporate family context).

Was S&H right to keep this information
quiet? Did S&H have an obligation to
report it to the appropriate ethics com-
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19.

20.

21.

22.

mittee? See Model Rules, Rule 8.3(a)
(“A lawyer having knowledge that
another lawyer has committed a viola-
tion of the Rules of Professional
Conduct that raises a substantial ques-
tion as to the lawyer's honesty, trust-
worthiness or fithess in other respects,
shall inform the appropriate profession-
al authority.”). What about the fact that it
happened before Matthews was admit-
ted to the bar? See Michigan OP. RI-29
(1989) (recognizing lawyer's duty to
report law student’s disciplinary viola-
tion to admissions authorities); Nassau
County Bar Op. 94-23 (1994) (lawyer
has no affirmative duty to report mis-
conduct by applicant to the bar, but
employer or former employer who is
asked to provide information may not
withhold information concerning mis-
conduct by the applicant).

Regardless of what S&H’s reporting
obligations might be, does Johnson
have any obligation to disclose to
Rosetti what Johnson knows? See
Model Rules, Rule 1.4(b) (“A lawyer
shall explain a matter to the extent rea-
sonably necessary to permit the client
to make informed decisions regarding
the representation.”). Should Johnson
consider himself bound by S&H's
agreement not to tell? Remember that
Rosetti is drawing great comfort from
the fact that (a) Matthews is a lawyer
and (b) Matthews worked for S&H earli-
er in her career. Does this matter?

Can a lawyer ethically take on an
engagement where he or she will be
negotiating against an affiliate of a pos-
sible future client? Is any disclosure or
consent required? See note 17, supra.

Was there any legitimate reason to ask
for this presentation? Does it create an
unreasonable risk that Johnson might
obtain confidential information about
Helaina? Is there any constraint on his
asking for it? See Annotated Model
Rules, at 74-75 (“When a prospective
client consults a lawyer in good faith for
the purpose of obtaining legal repre-
sentation or advice, the duty of confi-
dentiality may arise under Rule 1.6
even though the lawyer performs no
legal services for the would-be client
and declines the representation.”); ABA
Formal Op. 90-358 (1990) (same).

Is that true? As an ethical matter? As a
“client relations” matter? What if
Helaina’s litigation involved horrible
allegations of fraud and lender liability?
See Model Rules, Rule 1.9(a) (“A
lawyer who has formerly represented a
client in a matter shall not thereafter
represent another person in the same
or a substantially related matter in
which that person’s interests are mate-
rially adverse to the interest of the for-
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23.

24.

25.

26.
27.

28.

29.

mer client unless the former client con-
sents after consultation.”).

A multiproperty retail deal may involve
hundreds of lessees. Some random
subset of those lessees may create
trouble regarding estoppels and nondis-
turbance agreements to a point where
lender’s counsel needs to get involved
in negotiations with them—either direct-
ly or through borrower’s counsel as an
intermediary. To check conflicts on all
these lessees would be a major job,
and it would probably show that in some
random subset of cases, lender’s coun-
sel's firm presently represented some
of the lessee(s). Should that be a prob-
lem? Whose decision should that be?
Can the problem be avoided by obtain-
ing prospective waivers of conflicts of
interest? See ABA Formal Op. 93-372
(1993) (lawyer may obtain advance
waiver of conflicts of interest arising out
of the representation of future clients
with potentially adverse interests, but
the client must receive enough informa-
tion to appreciate the consequences of
the prospective waiver).

If he thought these situations were not
conflicts, why did he go out of his way to
avoid direct communications with the
lessees? Was that practice an “admis-
sion” that the situation created a con-
flict? Or was it a reasonable and practi-
cal way to deal with a potentially sticky
situation?

When a lawyer finds that he or she rep-
resents a party that is adverse to a new
or potential client, how much can the
lawyer say about the former engage-
ment without breaching confidences to
the first client? Should the lawyer say
anything at all, or instead find some
other reason to decline the engage-
ment?

Do you agree with this conclusion?

Should Johnson insist on controlling the
communications with outside third-party
advisers? Can Johnson reasonably
assume that the borrower will not use
its control of the process to commit
fraud? Does the answer depend on
Johnson’s view of the business reputa-
tion and ethics of the borrower? Or is it
simply a risk he shouldn'’t take?

Shouldn’t he keep the conflict printout
as part of his “client intake” folder?
Does he have an ethical obligation to do
so? Any other obligation?

At this point, Johnson knew Helaina
was represented by counsel. Was it
proper for Johnson to communicate
directly with Matthews? Does the fact
that Matthews initiated the call change
the result? What about the fact that she
was a lawyer? See Model Rules, Rule
4.2 (“In representing a client, a lawyer
shall not communicate about the sub-
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30.

31.

32.

33.

34.

35.

ject of the representation with a person
the lawyer knows to be represented by
another lawyer in the matter, unless the
lawyer has the consent of the other
lawyer or is authorized by law to do
S0.).

What flexibility did Johnson have to
resign the engagement at this point?
See Model Rules, Rule 1.16(b) (“a
lawyer may withdraw from representing
a client if withdrawal can be accom-
plished without material adverse effect
on the interest of client”), id.; Rule
1.16(a)(1) (a lawyer must withdraw from
the representation if the representation
will result in a disciplinary violation).

Is that a correct statement of the princi-
ple? See Monroe H. Freedman,
Understanding Lawyers’ Ethics 49
(1990) (“In short, a lawyer should
indeed have the freedom to choose
clients on any standard he or she
deems appropriate. . . . [T]he choice of
client is an aspect of the lawyer’s free
will, to be exercised within the realm of
the lawyer's moral autonomy.”). In trans-
actional real estate work, when does a
lawyer lose the ability to “turn down” a
prospective client? What if the engage-
ment seems headed for trouble, but the
lawyer can'’t point to any particular ethi-
cal proscription that it would violate?
And what if a possible client is clearly
“high maintenance”—likely to complain
about any outcome (regardless of how
good) and refuse to pay any bill (regard-
less of how low)? What if a possible
client has already fired four previous
firms that handled this matter, and is in
litigation with two of them?

The Matthews conversation turned out
to be highly substantive. Should
Johnson have cut off the conversation
at some point, and continued it through
Helaina’s counsel instead? See Model
Rules, Rule 4.2.

In other words, Matthews needed S&H
to help preserve the secrecy of her ear-
lier transgressions. If Johnson uses this
leverage to obtain Helaina as a client or
even as part of the negotiation process
for this deal, does that amount to
implied blackmail? If so, how can
Johnson solve the problem? If his goal
is to pursue Helaina as a future client,
does he have a conflict of interest? See
Model Rules, Rule 1.7(b), regarding
conflicts arising out of the lawyer's own
interest.

Was this within Witty's rights? If so, how
far does Johnson have to go to comply
with the request the next time Matthews
calls? See Model Rules, Rule 4.2.

Should Johnson have cut Matthews off
before she started talking about the
environmental reports? Matthews is the
client and she obviously knows what
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36.

37.

38.

39.

40.

41.
42.

43.

she’s doing. Does she have the right to
overrule Witty's preferences about con-
trolling communications? Can Johnson
proceed accordingly? See Model
Rules, Rule 4.2. Should Johnson tell
Witty?

Assume Johnson should have cut off all
direct communications with Matthews.
On that assumption, does the Marilyn's
Mountain House nonrecourse clause
now amount to “forbidden fruit” because
it would never have been part of the
transaction but for those direct commu-
nications? Should Johnson simply use
Wildside’'s standard nonrecourse
clause? Is it his decision? Wildside’s
decision?

Was that the right way to handle the
environmental reports? Was the parale-
gal supposed to do anything with them?

Are there any particular concerns that
arise when lender’s counsel realizes the
business structure originally contem-
plated by the parties is not going to
work and they seem to be shifting
toward a much riskier structure?

Should Kalson Lending have its own
counsel? It was not a wholly-owned
affiliate of Helaina. Was Johnson sup-
posed to protect the minority investors
in Kalson Lending against any possible
imprudence or disregard of their inter-
ests by Wildside? Just who is Johnson’s
client?

To what extent should a lawyer closing
commercial real estate loans know and
understand applicable banking (and
other) regulatory restrictions? Do
clients typically expect their “deal coun-
sel” to advise them on these issues?
Should Johnson clarify his responsibili-
ty for these issues, one way or the
other, with Wildside? Can he agree with
Wildside that they will handle, internally,
issues relating to legal lending restric-
tions? Can a lawyer disclaim responsi-
bility for knowing about a whole area of
law potentially relevant to the work he or
she is doing? And if Wildside does think
Johnson is looking out for these issues,
what should Johnson do to make sure
he handles them competently? Are e-
mails enough?

Did he?

Who was Johnson’s client? Rosetti’s
group? The legal department? Wildside
generally?

Aside from the concern in the legal
department about mezzanine lending, if
Johnson was himself growing very con-
cerned about the wisdom of the con-
templated transaction, is there anything
he should have done? Clearly Rosetti
wanted to maximize her current bonus,
but what if it was patently obvious to
Johnson that the transaction would

Vol. 27, No. 2 (Spring, 1999) NY SBA

44,

45.

46.

47.

48.

49.

50.

inevitably come back to haunt Wildside
sometime soon after the closing? When
that happens, Rosetti will probably be
living on an island somewhere, spend-
ing her accumulated bonuses, but
Johnson and S&H will probably still be
representing Wildside and, potentially,
blamed for the problem. What, if any-
thing, can or should he do now?

Was it proper for Matthews to dangle
future work in front of Johnson? Does
the answer depend on whether
Matthews is a lawyer? Is there anything
Johnson should now say or do about
this interaction? If Johnson wants to
take Matthews’s bait, does he now have
a conflict of interest?

Should Johnson say anything to his
partner who he already knows is trying
to get this work? Should Johnson chase
the same work independently?
Remember that Johnson already
requested a copy of the materials that
his partner prepared for Helaina Retail.
Does it matter whether he actually
received the materials? Reviewed
them? Is this an issue of legal ethics at
all? If not, then what?

Johnson now knows that either (a) the
RFP process is a sham or (b) Matthews
is trying even harder to manipulate
Johnson. Again, is there anything he
should say or do?

Did Johnson have an obligation to stop
receiving these extracurricular reports?

This statement was not true when
made, but Johnson had the ability to
make it true. Did Johnson do anything
wrong? Does the answer depend on
whether “were” means “are”?

When can a real estate finance lawyer
review an environmental report without
assistance from an environmental
lawyer? ABA Model Rules, Rule 1.1 (“A
lawyer shall provide competent repre-
sentation to a client. Competent repre-
sentation requires the legal knowledge,
skill, thoroughness and preparation rea-
sonably necessary for the representa-
tion.”).

Is that true? If not, would a memo to
legal have discharged Johnson’s oblig-
ations? See ABA Model Rules, Rule
1.13(a), (b) (lawyer retained by organi-
zation represents the organization act-
ing through its duly authorized con-
stituents; but if the lawyer knows that an
officer or employee is acting in violation
of a legal obligation to the organization,
the lawyer “shall proceed as is reason-
ably necessary in the best interest of
the organization.”). Should Johnson
have reported the matter to the applica-
ble ethics committee for investigation?
See Model Rules, Rule 8.3(a). The dis-
trict attorney or other prosecutors?
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51.

52.

53.

54.

55.

56.

Does the answer depend on what type
of institution Wildside is?

Assume that no reasonable lender
would proceed in the face of abject
fraud of this type. If Rosetti neverthe-
less proceeds (and if Johnson reports it
to the legal department, and the legal
department doesn’t seem to care
either), does Johnson have an obliga-
tion to tell anyone else at Wildside?
Outside of Wildside? See Model Rules,
Rule 1.13.

What makes a fee “excessive”? See
Model Rules, Rule 1.5(a) (listing factors
relevant to determining reasonableness
of a lawyer’s fee). If the lawyer doesn't
purport to tie the fee to billable hours—
but simply negotiates at arm’s length in
an open market (is it an open market?)
a specified number of dollars for a spec-
ified result—does the “time value” of the
job matter? What if the lawyer is incred-
ibly efficient? What if the lawyer’s effi-
ciency is driven by large investments
previously made by the law firm? How
far can a bar association or other
“ethics” body go in discussing how
much a lawyer can or can’t charge for a
particular result? When does an “ethical
issue” become a “restraint of trade”?

Problem prevention techniques: (a)
Keep it simple. (b) Watch the money. (c)
Don’t assume this deal is the same as
the last one, even if it's “a cookie cutter.”
(d) Haste makes waste.

Problem Prevention Tip: Focus on the
important stuff, particularly when under
extreme time pressure.

Did Johnson have an obligation to (try
to) correct something that he believed
was a clear mistake by opposing coun-
sel?

Is it Johnson’s decision or Rosetti's?
What if Johnson wants to correct the
mistake but Rosetti wants to take
advantage of the mistake? Should
Johnson resign the engagement? See
N.Y. City Op. 477 (1939) (when oppos-
ing lawyer recognizes inadvertent mis-
take in settlement agreement, lawyer
should urge client to reveal the mistake
and, if the client refuses, the lawyer
should do so); ABA Informal Op. 86-
1518 (1986):

Where the lawyer for A has
received for signature from
the lawyer for B the final
transcription of a contract
from which an important pro-
vision previously agreed
upon has been inadvertently
omitted by the lawyer for B,
the lawyer for A, unintention-
ally advantaged, should con-
tact the lawyer for B to cor-
rect the error and need not
consult A about the error.
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57.

58.

59.

60.

61.

62.

Should Johnson’s secretary have told
the truth? Is a lawyer obligated to tell
the truth about why he or she doesn't
want to take a telephone call? See
Model Rules, Rule 4.1 (in the course of
representing a client, a lawyer shall not
“make a false statement of material fact
or law to a third person”). What's “mate-
rial”?

Did Johnson have a professional oblig-
ation to be more careful about reading
his e-mail? If the missed message was
truly important, did the senders have an
obligation to send it through a more
“serious” medium than e-mail? Should
e-mail administrators do what they can
to filter out garbage e-mail to increase
the likelihood that system users will
actually see e-mails that matter?

Should the lawyers representing UW
have gone into this level of detail, par-
ticularly before knowing the answers to
their first questions?

But how much did the e-mail really need
to say? “Less is more” may be a great
rule in all kinds of contexts.

Can a lawyer share this kind of confi-
dential information with his or her
spouse (even if the spouse weren't
going to pass the information on to any-
one else)?

When Johnson sets in motion the short
sales by his wife’s cousin, Johnson is
probably violating the securities laws. Is
he also violating any obligations to any
client(s)? See Model Rules, Rule 1.6.

63.

64.

65.

66.

67.

68.

Presumably the information about UW
retained its confidential status even
though it was e-mailed to thousands of
people at S&H. If disclosure by some-
one else is inevitable, does that make it
OK for a lawyer to make the same dis-
closure?

Would it be improper for Johnson to
give Rosetti this advice?

If this fee is more than five times the
highest “leasing fee” Johnson had ever
before seen in his career, should this
set off special alarm bells for Johnson?
And if so, then what should he do? Or is
it inappropriate for him to make judg-
ments about the business terms of his
clients’ deals?

Is it appropriate for opposing counsel to
discuss the potential amount of each
other’s bills?

Did Johnson have any obligation to
Rosetti to disclose what he knew about
the magnitude of the risk of UW bank-
ruptcy? If so, how could Johnson har-
monize that obligation with his firm’s
obligations to UW? Could Johnson
deliberately “go slow” in closing the next
transaction, in the hope that Rosetti
would find out about UW'’s newest prob-
lems before Rosetti advanced
Wildside’s money? Would “going slow”
violate any obligation of S&H to UW?

Does Johnson himself at some point
become an accomplice to Matthews’s
fraud?
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Ethics and Professionalism

A. The General Rules
(Description and
Sources)

1. ALAWYER SHOULD
KNOW THE RULES

A lawyer should be familiar with
the Canons of Professional
Responsibility, the Ethical
Considerations and the Disciplinary
Rules and, as a bare minimum, be
careful to comply with the
Disciplinary Rules. Specific guid-
ance is given in opinions issued by
the NYSBA Committee on
Professional Ethics and local bar
associations.

A review of published deci-
sions [as to violations of the
Disciplinary Rules] shows
that public discipline is
largely confined to failure to
segregate client funds,
stealing  from  clients,
neglect so gross as to delay
or deny justice, conflicts of
interest so gross as to
cause identifiable client
harm, inappropriate court-
room conduct so gross as to
warrant criminal contempt,
or conspicuous dishonesty.1

2. A LAWYER SHOULD
REPRESENT A CLIENT
COMPETENTLY.
CANON 6

Attendance at a CLE program is
a good start on compliance with EC
6-2: “A lawyer should maintain com-
petence by participating in continu-
ing legal education programs.”

A lawyer shall not handle a legal
matter which the lawyer knows or
should know that he or she is not
competent to handle, without asso-
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ciating with a lawyer who is compe-
tent to handle it.2

3. A LAWYER SHOULD
REPRESENT A CLIENT
ZEALOUSLY WITHIN
THE BOUNDS OF THE
LAW. CANON 7

A lawyer should represent the
client zealously, but should accede
to reasonable requests of opposing
counsel, be punctual, avoid offen-
sive tactics and treat with courtesy
and consideration all persons
involved in the legal process.3

A lawyer may exercise profes-
sional judgment to waive or fail to
assert a right or position of a client.4

A lawyer may refuse to aid or
participate in conduct that the
lawyer believes to be unlawful, even
though there is some support for an
argument that the conduct is legal.>

A lawyer shall not assert a posi-
tion when the lawyer knows or when
it is obvious that such action would
serve merely to harass another.6

A lawyer must not knowingly
make a false statement of law or
fact.”

A lawyer must not counsel or
assist a client in conduct that the
lawyer knows to be illegal or fraudu-
lent.8

A lawyer who learns that a client
has perpetrated a fraud shall
promptly call upon the client to recti-
fy the same; and if the client refuses,
the lawyer shall reveal the fraud to
the affected person, except when
the information is protected as a
confidence or secret.®

A lawyer shall not communicate
on the subject of the representation
with a party the lawyer knows to be
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represented by a lawyer, unless the
lawyer has the prior consent of the
lawyer representing the other
party.10

4. A LAWYER SHOULD
PRESERVE THE CONFI-
DENCES AND SECRETS
OF A CLIENT. CANON 4

Except when permitted by the
Disciplinary Rules, a lawyer shall not
knowingly reveal a confidence or
secret of a client to the disadvan-
tage of the client.l1 A lawyer may
reveal the intention of a client to
commit a crime and the information
necessary to prevent the crime.12

5. A LAWYER SHOULD
EXERCISE INDEPEN-
DENT PROFESSIONAL
JUDGMENT ON BEHALF
OF A CLIENT. CANON 5

Except with the consent of the
client after full disclosure, a lawyer
shall not accept employment if the
exercise of professional judgment
on behalf of the client will be or rea-
sonably may be affected by the
lawyer’s own interests.13

A lawyer may represent multiple
clients if it is obvious that the lawyer
can adequately represent the inter-
est of each, and if each consents to
the representation after full disclo-
sure of the possible effect of such
representation on the exercise of the
lawyer's independent professional
judgment on behalf of each.14

With consent of the client after
full disclosure, a lawyer may accept
compensation from one other than
the client (e.g., parent of client), but
the lawyer may not permit the per-
son who pays the lawyer to direct or
regulate his or her professional judg-
ment.15
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6. ALAWYER SHOULD
ASSIST THE LEGAL
PROFESSION IN FUL-
FILLING ITS DUTY TO
MAKE LEGAL COUNSEL
AVAILABLE. CANON 2

A lawyer shall not charge an
excessive fee.16

A lawyer shall not divide a fee
for legal services with another
lawyer who is not a partner or asso-
ciate unless the client consents after
full disclosure, the division is in pro-
portion to the services performed
and the total fee does not exceed
reasonable compensation.1?

B. Referrals of Clients,
Advertising and Brokers

1. Can a lawyer accept referrals
from a broker? Yes. What about
repeated referrals? Yes.18

2. Can a lawyer accept a referral
fee from a mortgage broker? Yes,
provided the client consents after
full disclosure, all proceeds thereof
are credited to the client if the client
so requests, the aggregate attor-
ney's fees are not excessive, and
the attorney exercises independent
professional judgment on behalf of
the client.19

3. Can a lawyer pay for an
advertisement in a broker’s
brochure? No.20

4. Can a lawyer also act as a
broker in the same transaction?
No.2! What if the lawyer or his
spouse has an interest in the bro-
kerage agency? No.22 If the lawyer’s
spouse is a broker, the lawyer may
not share an office, accept the
spouse’s client as a client or permit
unsolicited recommendations from
the spouse’s firm.23 The lawyer can
accept clients from a brokerage
agency employing the spouse only if
the spouse does not participate or
benefit from the transaction.24
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Excerpts from The Lawyer’s
Code of Professional Responsibility
and selected Ethics Opinions follow.

PROFESSIONAL RESPONSIBILITY

The following excerpts from The
Lawyer’'s Code of Professional
Responsibility are selected for edu-
cational purposes as potentially rel-
evant to purchases and sales of
homes. In any particular case, the
full text should be consulted.

The Canons embody the gener-
al concepts from which the Ethical
Considerations and Disciplinary
Rules are derived. The Ethical
Considerations are aspirational and
constitute a body of principles upon
which the lawyer can rely for guid-
ance. The Disciplinary Rules are
mandatory and state the minimum
level of conduct below which no
lawyer can fall without being subject
to disciplinary action.

The current Code was adopted
effective January 1, 1970, with the
most recent amendments through
May 22, 1996. Another set of
amendments was proposed by the
NYSBA on January 24, 1997.25

CANON1 A LAWYER SHOULD
ASSIST IN MAIN-
TAINING THE
INTEGRITY AND
COMPETENCE OF
THE LEGAL PRO-

FESSION
DR 1-102 Misconduct.
A. A lawyer or law firm shall not:

4. Engage in conduct involving
dishonesty, fraud, deceit or
misrepresentation.

CANON 2 A LAWYER SHOULD
ASSIST THE LEGAL
PROFESSION IN
FULFILLING ITS
DUTY TO MAKE
LEGAL COUNSEL

AVAILABLE
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EC 2-17 The determination of a
proper fee requires consideration of
the interests of both client and
lawyer. A lawyer should not charge
more than a reasonable fee.

EC 2-18 The determination of
the reasonableness of a fee requires
consideration of all relevant circum-
stances, including those stated in
the Disciplinary Rules. The fees of a
lawyer will vary according to many
factors, including the time required,
the lawyer's experience, ability, and
reputation, the nature of the employ-
ment, the responsibility involved and
the results obtained.

EC 2-19 As soon as feasible
after a lawyer has been employed, it
is desirable that a clear agreement
be reached with the client as to the
basis of the fee charges to be made.

DR 2-103 Solicitation and Recom-
mendation of Professional Employ-
ment.

B. A lawyer shall not compensate
or give anything of value to a
person or organization to rec-
ommend or obtain employment
by a client, or as a reward for
having made a recommenda-
tion resulting in employment by
a client, except by any of the
organizations listed in DR 2-103
[e.g., bar association referral
service].

DR 2-106 Fee for Legal Services.

A. A lawyer shall not enter into an
agreement for, charge or collect
an illegal or excessive fee.

DR 2-107 Division of Fees Among
Lawyers.

A. A lawyer shall not divide a fee
for legal services with another
lawyer who is not a partner in
or associate of the lawyer’s law
firm or law office, unless:

1. The client consents to
employment of the other
lawyer after a full disclosure
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that a division of fees will be
made.

2. The division is in proportion
to the services performed by
each lawyer or, by a writing
given to the client, each
lawyer assumes joint respon-
sibility for the representation.

3. The total fee of the lawyers
does not exceed reasonable
compensation for all services
they rendered the client.

CANON 3 A LAWYER SHOULD
ASSIST IN PRE-
VENTING THE
UNAUTHORIZED

PRACTICE OF LAW

EC 3-6 A lawyer often delegates
tasks to clerks, secretaries, and
other lay persons. Such delegation
is proper if the lawyer maintains a
direct relationship with the client,
supervises the delegated work, and
has complete professional responsi-
bility for the work product. This dele-
gation enables a lawyer to render
legal service more economically and
efficiently.

DR 3-101 Aiding Unauthorized
Practice of Law.

A. A lawyer shall not aid a non-
lawyer in the unauthorized prac-
tice of law.

DR 3-102 Dividing Legal Fees with
a Non-Lawyer.

A. A lawyer or law firm shall not
share legal fees with a non-

lawyer . ..

CANON 4 A LAWYER SHOULD
PRESERVE THE
CONFIDENCES AND
SECRETS OF A

CLIENT

DR 4-101 Preservation of Confi-
dences and Secrets of a
Client.
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B. Except when permitted under
DR 4-101(C), a lawyer shall not
knowingly:

1. Reveal a confidence or
secret of a client.

2. Use a confidence or secret of
a client to the disadvantage
of a client.

3. Use a confidence or secret of
a client for the advantage of
the lawyer or of a third per-
son, unless the client con-
sents after full disclosure.

C. A lawyer may reveal:

1. Confidences or secrets with
the consent of the client or
clients affected, but only after
a full disclosure to them.

2. Confidences or secrets when
permitted under Disciplinary
Rules or required by law or
court order.

3. The intention of a client to
commit a crime and the infor-
mation necessary to prevent
the crime.

4. Confidences or secrets nec-
essary to establish or collect
the lawyer’s fee or to defend
the lawyer or his or her
employees or associates
against an accusation of
wrongful conduct.

5. Confidences or secrets to the
extent implicit in withdrawing
a written or oral opinion or
representation  previously
given by the lawyer and
believed by the lawyer still to
be relied upon by a third per-
son where the lawyer has
discovered that the opinion
or representation was based
on materially inaccurate
information or is being used
to further a crime or fraud.

CANONS5 A LAWYER SHOULD
EXERCISE INDE-

PENDENT PROFES-
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SIONAL JUDGMENT
ON BEHALF OF A
CLIENT

EC 5-1 The professional judg-
ment of a lawyer should be exer-
cised, within the bounds of the law,
solely for the benefit of the client and
free of compromising influences and
loyalties. Neither the lawyer’'s per-
sonal interests, the interests of other
clients, not the desires of third per-
sons should be permitted to dilute
the lawyer’s loyalty to the client.

EC 5-2 A lawyer should not
accept proffered employment if the
lawyer's personal interests or
desires will, or there is reasonable
probability that they will, affect
adversely the advice to be given or
services to be rendered the
prospective client.

EC 5-14 Maintaining the inde-
pendence of professional judgment
required of a lawyer precludes
acceptance or continuation of
employment that will adversely
affect the lawyer's judgment on
behalf of or dilute the lawyer’s loyal-
ty to a client. This problem arises
whenever a lawyer is asked to rep-
resent two or more clients who may
have differing interests, whether
such interests be conflicting, incon-
sistent, diverse, or otherwise discor-
dant.

EC 5-15 If a lawyer is requested
to undertake or to continue repre-
sentation of multiple clients having
potentially differing interests, the
lawyer must weigh carefully the pos-
sibility that the lawyer’s judgment
may be impaired or loyalty divided if
the lawyer accepts or continues the
employment. The lawyer should
resolve all doubts against the propri-
ety of the representation. . .there are
many instances in which a lawyer
may properly serve multiple clients
having potentially differing interests
in matters not involving litigation. If
the interests vary only slightly, it is
generally likely that the lawyer will
not be subjected to an adverse influ-
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ence and that the lawyer can retain
his or her independent judgment on
behalf of each client; and if the inter-
ests become differing, withdrawal is
less likely to have a disruptive effect
upon the causes of the clients.

EC 5-21 The obligation of a
lawyer to exercise professional judg-
ment solely on behalf of the client
requires disregarding the desires of
others that might impair the lawyer’s
free judgment. The desires of a third
person will seldom adversely affect
a lawyer unless that person is in a
position to exert strong economic,
political, or social pressures upon
the lawyer.

DR 5-101 Refusing Employment
When the Interests of
the Lawyer May Impair
Independent  Profes-
sional Judgment

A. Except with the consent of the
client after full disclosure, a
lawyer shall not accept employ-
ment if the exercise of profes-
sional judgment on behalf of the
client will be or reasonably may
be affected by the lawyer’s own
financial, business, property, or
personal interests.

DR 5-104 Limiting Business Rela-
tions With a Client.

A. A lawyer shall not enter into a
business transaction with a
client if they have differing inter-
ests therein and if the client
expects the lawyer to exercise
professional judgment therein
for the protection of the client,
unless the client has consented
after full disclosure.

B. Prior to conclusion of all
aspects of the matter giving rise
to employment, a lawyer shall
not enter into any arrangement
or understanding with a client or
a prospective client by which
the lawyer acquires an interest
in literary or media rights with
respect to the subject matter of
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the employment or proposed
employment.

DR 5-105 Refusing to Accept or
Continue Employment if
the Interests of Another
Client May Impair the

Independent  Profes-
sional Judgment of the
Lawyer.

A. A lawyer shall decline proffered
employment if the exercise of
independent professional judg-
ment in behalf of a client will be
or is likely to be adversely
affected by the acceptance of
the proffered employment, or if
it would be likely to involve the
lawyer in representing differing
interests, except to the extent
permitted under DR 5-105(C).

B. A lawyer shall not continue mul-
tiple employment if the exercise
of independent professional
judgment in behalf of a client
will be or is likely to be adverse-
ly affected by the lawyer’s rep-
resentation of another client, or
if it would be likely to involve the
lawyer in representing differing
interests, except to the extent
permitted under DR 5-105(C).

C. In situations covered by DR 5-
105(A) and (B), a lawyer may
represent multiple clients if it is
obvious?6 that the lawyer can
adequately represent the inter-
est of each and if each con-
sents to the representation after
full disclosure of the possible
effect of such representation on
the exercise of the lawyer’s
independent professional judg-
ment on behalf of each.

DR 5-107 Avoiding Influence by
Others than the Client.

A. Except with the consent of the
client after full disclosure a
lawyer shall not:
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1. Accept compensation for
legal services from one other
than the client.

2. Accept from one other than
the client anything of value
related to his or her repre-
sentation of or employment
by the client.

B. A lawyer shall not permit a per-
son who recommends,
employs, or pays the lawyer to
render legal service for another
to direct or regulate his or her
professional judgment in ren-
dering such legal services.

DR 5-108 Conflict of Interest—
Former Client.

A. Except with the consent of a
former client after full disclo-
sure a lawyer who has repre-
sented the former client in a
matter shall not:

1. Thereafter represent another
person in the same or a sub-
stantially related matter in
which that person’s interests
are materially adverse to the
interests of the former client.

2. Use any confidences or
secrets of the former client
except as permitted by DR 4-
101(C) or when the confi-
dence or secret has become
generally known.

CANON 6 A LAWYER SHOULD
REPRESENT A
CLIENT COMPE-

TENTLY

EC 6-2 A lawyer is aided in
attaining and maintaining compe-
tence by keeping abreast of current
legal literature and developments,
participating in continuing legal edu-
cation programs, concentrating in
particular areas of the law, and by
utilizing other available means.

DR 6-101 Failing to Act Com-
petently.
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A. A lawyer shall not:

1. Handle a legal matter which
the lawyer knows or should
know that he or she is not
competent to handle, without
associating with a lawyer
who is competent to handle
it.

2. Handle a legal matter without
preparation adequate in the
circumstances.

3. Neglect a legal matter
entrusted to the lawyer.

CANON 7 A LAWYER SHOULD
REPRESENT A
CLIENT ZEALOUSLY
WITHIN THE
BOUNDS OF THE

LAW

DR 7-101 Representing a Client
Zealously.

A. A lawyer shall not intentionally:

1. Fail to seek the lawful objec-
tives of the client through
reasonably available means
permitted by law and the
Disciplinary Rules, except as
provided by DR 7-101(B). A
lawyer does not violate this
Disciplinary Rule, however,
by acceding to reasonable
requests of opposing counsel
which do not prejudice the
rights of the client, by being
punctual in fulfilling all pro-
fessional commitments, by
avoiding offensive tactics, or
by treating with courtesy and
consideration all persons
involved in the legal process.

2. Fail to carry out a contract of
employment entered into
with a client for professional
services, but the lawyer may
withdraw as permitted under
DR 2-110, DR 5-102 and DR
5-105.

3. Prejudice or damage the
client during the course of
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the professional relationship,
except as required under DR
7-102.

B. In the representation of a client,
a lawyer may:

1. Where permissible, exercise
professional judgment to
waive or fail to assert a right
or position of the client.

2. Refuse to aid or participate in
conduct that the Ilawyer
believes to be unlawful, even
though there is some support
for an argument that the con-
duct is legal.

DR 7-102 Representing a Client
Within the Bounds of
the Law.

A. In the representation of a client,
a lawyer shall not;

1. File a suit, assert a position
. . or take other action on
behalf of the client when the
lawyer knows or when it is
obvious that such action
would serve merely to harass

or maliciously injure another.

3. Conceal or knowingly fail to
disclose that which the
lawyer is required by law to
reveal.

5. Knowingly make a false
statement of law or fact.

7. Counsel or assist the client in
conduct that the lawyer
knows to be illegal or fraudu-
lent.

8. Knowingly engage in other
illegal conduct or conduct
contrary to a Disciplinary
Rule.

B. A lawyer who receives infor-
mation clearly establishing
that:

1. The client has, in the course

of the representation, perpe-
trated a fraud upon a person

65

or tribunal shall promptly call
upon the client to rectify the
same, and if the client refus-
es or is unable to do so, the
lawyer shall reveal the fraud
to the affected person or tri-
bunal, except when the infor-
mation is protected as a con-
fidence or secret.

DR 7-104 Communicating  With
One of Adverse Interest.

A. During the course of the repre-
sentation of a client a lawyer
shall not:

1. Communicate or cause
another to communicate on
the subject of the representa-
tion with a party the lawyer
knows to be represented by a
lawyer in the matter unless
the lawyer has the prior con-
sent of the lawyer represent-
ing such other party or is
authorized by law to do so.

2. Give advice to a person who
is not represented by a
lawyer, other than the advice
to secure counsel, if the
interests of such person are
or have a reasonable possi-
bility of being in conflict with
the interests of the lawyer's
client.

DR 7-105 Threatening Criminal
Prosecution.

A. A lawyer shall not present, par-
ticipate in presenting, or threat-
en to present Criminal charges
solely to obtain an advantage in
a civil matter.

CANON 9 A LAWYER SHOULD
AVOID EVEN THE
APPEARANCE OF
PROFESSIONAL

IMPROPRIETY

EC 9-5 Separation of the funds
of a client from those of the lawyer
not only serves to protect the client
but also avoids even the appear-
ance of impropriety, and therefore
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commingling of such funds should
be avoided.

DR 9-102 Preserving ldentity of
Funds and Property of
Others; Fiduciary Re-
sponsibility;  Mainten-
ance of Bank Accounts;
Recordkeeping; Exam-
ination of Records.

A. Prohibition Against
Commingling.

A lawyer in possession of any
funds or other property belonging to
another person, where such pos-
session is incident to his or her prac-
tice of law, is a fiduciary, and must
not commingle such property with
his or her own.

B. Separate Accounts.

1. A lawyer who is in posses-
sion of funds belonging to
another person incident to
the lawyer’s practice of law
shall maintain such funds in
a banking institution with the
State of New York which
agrees to provide dishonored
check reports in accordance
with the provisions of 22
NYCRR Part 1300. . . . Such
funds shall be maintained, in
the lawyer’'s own name, or in
the name of a firm of lawyers
of which he or she is a mem-
ber, or in the name of the
lawyer or firm of lawyers by
whom he or she is employed,
in a special account or
accounts. . . .

2. A lawyer or the lawyer’s firm
shall identify the special bank
account or accounts required
by (B)(1) of this section as an
“Attorney Special Account,
or “Attorney Trust Account,’
or “Attorney Escrow
Account,” and shall obtain
checks and deposit slips that
bear such title.

4. Funds belonging in part to a
client or third person and in
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part presently or potentially
to the lawyer or law firm shall
be kept in such special
account or accounts, but the
portion belonging to the
lawyer or law firm may be
withdrawn when due unless
the right of the lawyer or law
firm to receive it is disputed
by the client or third person,
in which event the disputed
portion shall not be with-
drawn until the dispute is
finally resolved.

C. Notification of Receipt of
Property; Safekeeping;
Rendering Accounts; Payment
or Delivery of Property.

A lawyer shall:

1. Promptly notify a client or
third person of the receipt of
funds, securities or other
properties in which the client
or third person has an inter-
est.

3. Maintain complete records of
all funds, securities, and
other properties of a client or
third person coming into the
possession of the lawyer and
render appropriate accounts
to the client or third person
regarding them.

D. Required Bookkeeping
Records.

A lawyer shall maintain for
seven years after the events which
they record:

1. The records of all deposits in
and withdrawals from the
accounts specified in DR 9-
102(B) and of any other bank
account which records the
operations of the lawyer’s
practice of law. These
records shall specifically
identify the date, source and
description of each item
deposited, as well as the
date, payee and purpose of
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each withdrawal or disburse-
ment.

2. A record for
accounts. . . .

special

3. Copies of all retainer and
compensation agreements
with clients.

4. Copies of all statements to
clients or other persons
showing the disbursement of
funds to them or on their
behalf.

5. Copies of all bills rendered to
clients.

6. Copies of all records showing
payments to lawyers, investi-
gators or other persons, not
in the lawyer's regular
employ, for services ren-
dered or performed.

7. Copies of all retainer and
closing statements filed with
the Office of  Court
Administration.

8. All checkbooks and check-
stubs, bank statements,
prenumbered canceled
checks and duplicate deposit
slips with respect to accounts
specified in DR 9-102(B) and
any other bank account
which records the operations
of the lawyer's practice of
law.

E. Authorized Signatories.

All special account withdrawals
shall be made only to a named
payee and not to cash. Such with-
drawals shall be made by check or,
with the prior written approval of the
party entitled to the proceeds, by
bank transfer.

I. Disciplinary Action.

A lawyer who does not maintain
and keep the accounts and records
as specified and required by this
Disciplinary Rule, or who does not
produce any such records pursuant
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to this Rule, shall be deemed in vio-
lation of these Rules and shall be
subject to disciplinary proceedings.

ADVICE ON
ETHICAL QUESTIONS

An attorney may obtain ethical
guidance regarding questions con-
cerning the attorney’'s own profes-
sional conduct by writing to the New
York State Bar Association,
Committee on Professional Ethics,
One Elk Street, Albany, NY 12207,
(phone: (518) 463-3200; fax: (518)
487-5694. Current volumes of ethics
opinions issued by the Committee
are available for purchase from the
NYSBA Publications Department.
Opinions since 1986 are also avail-
able on LEXIS.

SELECTED ETHICS OPINIONS
OF THE NYSBA
COMMITTEE ON

PROFESSIONAL ETHICS

#38 (1966): A lawyer may not
represent both buyer and seller of
real estate where there is a clear
instance of conflicting interests.
Canon 6.

#162 (1970): An attorney may
represent both buyer and seller of
real property only when there are no
actual or potential differing interests
and there is complete disclosure to
and consent by both clients. Canon
5; DR 5-105, 104; EC 5-1, 5-14 to
19.

#208 (1971): Lawyer-real estate
broker should not act as both a
lawyer and as a broker for a client or
party in the same transaction.
Canon 5; EC 4-1, 5-2; DR 2-102(E),
5-101(A).

#244 (1972): Lawyer whose
spouse is a real estate broker: (a)
should not share office with
spouse’s firm; (b) should not accept
as client a party to a real estate
transaction involving spouse’s firm;
(c) should not permit unsolicited rec-
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ommendation by spouse’s firm to
represent a party to a real estate
transaction; (d) may act as attorney
for spouse’s firm to collect commis-
sions earned if attorney did not rep-
resent any party to the real estate
transaction. Canon 9; EC 5-2; DR 2-
103(B).

#291 (1973): Lawyer may not
accept legal fee and brokerage com-
mission from same client in connec-
tion with same transaction, if he or
his spouse has an interest in broker-
age agency. Canon 5; EC 5-1, 5-2;
DR 5-101(A).

#340 (1974): Lawyer whose
spouse is a real estate salesperson
working on a commission basis
should not accept as client a party to
a real estate transaction in which
lawyer’'s spouse has participated as
salesperson, but may act as attor-
ney for clients who have used the
brokerage agency employing the
spouse, provided spouse has not
participated in the transaction or
benefited therefrom. Canons 5, 9;
EC 5-2, 9-6; DR 2-103.

#351 (1974): An attorney may
act as title examiner and agent for a
titte company in a real estate trans-
action where he also represents a
party if there is full disclosure and
consent [and credit to the client for
any fees, unless the client expressly
consents to retention of the fee]. DR
5-107(A), 5-105(C).

#438 (1976): Lawyer represent-
ing mortgagee may collect legal fees
from mortgagor, so long as fees are
not shared with lay corporation;
attorney cannot represent mort-
gagor and mortgagee without
express consent after full disclosure.
EC 2-19; DR 5-105(C), (D), 5-
107(A), 3-102.

#467 (1977): Not per se improp-
er for lawyer to accept repeated
referrals from real estate broker.
Canon 5; EC 5-1, 5-21; DR 2-
103(C), (D), 5-107(B).
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#493 (1978): A lawyer may con-
duct his law practice and a real
estate brokerage business from the
same office, but he cannot solicit
employment as a lawyer in violation
of any statute or court rule, and he
cannot act as lawyer and broker in
the same transaction. DR 2-101, 2-
102, 2-103.

#532 (1980): Lawyer escrow
agent may not retain interest earned
on funds during escrow. Canons 5,
9; EC 2-17, 2-18, 5-3, 9-5, 9-6; DR
2-106(A), 5-104(A), 9-102(A), (B).

#566 (1984). Advertisement
improper if paid for endorsement or
recommendation by third party to
use attorneys’ services and mislead-
ing if does not appear to be an
advertisement but in fact is paid for
by the attorney. DR 2-101(A), (B), 2-
103(A)-(D).

#575 (1986): A lawyer holding a
contract deposit as escrow agent-
attorney should request instructions
from the contracting parties about
placing the funds in an interest-
bearing account. DR 9-102.

#576 (1986): It is proper for an
attorney representing a seller, buyer
or mortgagee to act also as a title
insurance agent provided such con-
duct is legal, no prohibited conflict
exists, consent is obtained from all
parties after full disclosure, the legal
fee is reduced by remuneration for
the title company absent express
consent to the contrary from the
client and the legal fee is not exces-
sive. DR 1-102; DR 2-106(A); DR 5-
105; DR 5-105(C); DR 5-107; DR 6-
102(A); DR 7-102; EC 2-17. This
opinion notes that the federal Real
Estate Settlement Procedures Act
and N.Y. Ins. Law 6409(d) proscribe
unearned fees for referrals.

#595 (1988): Improper for law
firm that represents real estate
clients, and that has formed and is a
principal in an abstract company, to
refer clients to the title abstract com-
pany except for purely ministerial
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title searches. EC 5-2; DR 3-103(A),
5-101(A).

#611 (1990): An attorney should
not represent both the seller and
lender in the same transaction
except under unusual circum-
stances and unless the conditions of
DR 5-105(C) are met. DR 5-105(C).
This opinion notes that Op. 38
(1966) states that a lawyer may rep-
resent the buyer and seller in carry-
ing out their common desire to close
a real estate transaction, but only “in
unusual and very limited circum-
stances, and only after complete
disclosure and consent.” If an actual
conflict of interest arises, the lawyer
must withdraw from representing
either party.

#621 (1991): It is improper for
an attorney to refer a client to an
abstract company in which the attor-
ney has an ownership interest (see
dissent). DR 5-101(A), 5-105(C).

#626 (1992): A lawyer repre-
senting a lender in a transaction
where the fee is paid by the borrow-
er must disclose to the borrower that
the lawyer also will receive compen-
sation from the title insurer for repre-
senting its interests at closing; the
lawyer may retain the total fees paid
by the borrower and title insurer so
long as the lender-client consents
and the total amount is not exces-
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sive. DR 2-106(A); DR 4-101; DR 5-
107(A); EC 2-17. This opinion clari-
fies and amplifies Op. 595 (1988).

#667 (1994): An attorney may
accept a referral fee from a mort-
gage broker, provided the client con-
sents after full disclosure, all pro-
ceeds thereof are credited to the
client if the client so requests, the
aggregate attorney’s fees are not
excessive, and the attorney exercis-
es independent professional judg-
ment on behalf of the client. EC 2-
21, 5-1; DR 2-106(A), 5-107(A)(2).

#677 (1995): A lawyer may dele-
gate attendance at a real estate
closing to a paralegal under certain
circumstances (if task is merely min-
isterial). EC 1-8, 3-1, 3-5, 3-6; DR 1-
104(A).

Endnotes

1. Fales, The Bar Association’s Role in
Maintaining Professionalism, 69 N.Y. St.
B.J. 49 (May/June 1997) (emphasis
supplied).

DR 6-101.
DR 7-101(A)(1).
DR 7-101(B)(1).
DR 7-101(B)(2).
DR 7-102(A)(1).
DR 7-102(A)(5).
DR 7-102(A)(7).
DR 7-102(B).
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10. DR 7-104.
11. DR 4-101(B)(1).
12. DR 4-101(C)(3).

13. DR 5-101.
14. DR 5-105(C).
15. DR 5-107.
16. DR 2-106.
17. DR 2-107.

18. NYSBA Ethics Op. 467 (1977).

19. NYSBA Ethics Op. 667 (1994).

20. NYSBA Ethics Op. 566 (1984).

21. NYSBA Ethics Op. 208 (1971); Op. 493
(1978). Conflict of interest.

22. NYSBA Ethics Op. 291 (1973).

23. NYSBA Ethics Op. 244 (1972).

24. NYSBA Ethics Op. 340 (1974).

25. Krane, Proposed Amendments to the
Code of Professional Responsibility: A

Continuing Process of Change, 69 N.Y.
St. B.J. 42 (May/June 1997).

26. Author's Note: A proposed amendment
would substitute for “obvious”: “unless a
disinterested lawyer would believe that
the representation of the client will not
be adversely affected thereby.” 59 N.Y.
St. B.J. 44 (May/June 1997).

*Karl B. Holtzschue is an
Adjunct Professor at Fordham
University School of Law. Mr.
Hotlzschue is also the author of
Holtzschue on Real Estate
Contracts (PLI 1995) and \Vol. 1, New
York Practice Guide: Real Estate
(Matthew Bender).
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Ethics Opinions

Set forth below are pertinent parts of some of the most recent Opinions of the New York State Bar Association
Committee on Professional Ethics. In some instances, because of the perceived applicability or general interest to real
property practitioners, the complete Opinion has been reproduced.

The complete text of Ethics Opinions may be obtained by calling or writing: New York State Bar Association (518) 463-
3200, One Elk Street, Albany, New York 12207. The Ethics Opinions are also available on the Bar Association’s Web site:

www.nysba.org/opinions/opinions/htmi.

Inquiries may be mailed to: Committee on Professional Ethics at One Elk Street, Albany, New York 12207 or faxed to
(518) 487-5694 or e-mailed to Ethics at nysba.org. All inquiries should include the inquirer's name, mailing address, tele-

phone and fax numbers.

Opinion 705—5/26/98 (43-97)

Topic: Aiding unauthorized
practice of law; fee split-
ting with non-attorney;
acceptance of cases
from non-attorney tax
reduction company.

Clarifies N.Y. 371 (1975)

Digest: ~ Whether it is improper for
an attorney to accept
cases from a non-attor-
ney tax reduction compa-
ny that has agreed to
engage counsel to con-
duct judicial proceedings
in the event the company
is unsuccessful in secur-
ing a reduction of proper-
ty taxes in administrative
proceedings depends on
the specific circum-
stances; the attorney
may agree to work for a
percentage of the tax
reduction company’s fee,
which itself is a percent-
age of the amount by
which property taxes are
reduced.

Code: DR 2-103, DR 3-101(A),
DR 3-102(A); EC 7-7, EC
7-9

Questions
1. May an attorney accept an

engagement by non-attorney
tax reduction company to
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represent a property owner
in Supreme Court proceed-
ings?

2. If so, may the attorney agree
to work for a percentage of
the tax reduction company’s
fee, which is one-third of any
amounts by which taxes are
reduced?

Conclusion

It is not necessarily improper for
an attorney to accept cases from a
non-attorney tax reduction company
that has agreed to engage counsel
to conduct judicial proceedings after
the company failed to secure a
reduction of property taxes in
administrative proceedings, al-
though the attorney may not do so if
the business of the tax reduction
company constitutes the unautho-
rized practice of law and the attor-
ney’s acceptance of repeated refer-
rals assists that improper conduct.
The attorney may agree to work for
a flat fee or a percentage of the tax
reduction company’s fee, which
itself is a percentage of the amount
by which property taxes are
reduced.

Opinion 706—9/15/98 (19-98)

Topic: Entertainment of judges.

Digest:  Law firm may not host a
holiday party exclusively
for judges and their law

clerks.
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Code: DR 7-110A, DR O-
101(C), EC 9-1

Question

May a lawyer ethically host a
holiday party for all judges of the
local court and their law clerks
where the only other guests in
attendance are attorneys in the
lawyer’s law firm?

Conclusion

Accordingly, hosting a holiday
party exclusively for the local judi-
ciary and their law clerks is imper-
missible under DR 7-110(A) and
Canon 9.

Opinion 707—9/15/98 (28-98)

Topic: Sale of portion of law
practice.
Digest: A lawyer may not sell a

portion of a law practice.

Code: DR 2-111; EC 4-6 (for-
mer)

Question

May a lawyer who contem-
plates limiting the fields of law in
which he or she practices sell the
part of the practice from which the
lawyer is withdrawing?
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Conclusion

A lawyer may not sell a portion
of the lawyer’s practice and continue
practicing in other limited or specific
fields in the same geographic area.

Opinion 709—9/16/98 (55-97)

Topic: Use of Internet to adver-
tise and to conduct law
practice focusing on
trademarks; use  of
Internet e-mail; use of
trade names.

Digest: Attorney may operate
and advertise a trade-
mark practice over the
Internet, as long as attor-
ney complies with (a) the
Code’s obligations to
check client conflicts; (b)
court rules requiring the
posting of a statement of
Client's Rights and
Responsibilities; (c) the
obligation to preserve
client confidences by
assuring that use of e-
mail is reasonable; and
(d) the Code’s advertis-
ing rules and perhaps
those of other jurisdic-
tions. The attorney may
not engage in or adver-
tise a more limited form
of trademark business
under a trade name if the
business constitutes the
practice of law.

Code: DR 1-102(A), DR 2-101,
DR 2-101(B), DR 2-102,
DR 2-102(B), DR 2-
102(D), DR 2-101(F), DR
2-103(A), DR 2-106, DR
3-101(B), DR 4-101(A),
DR 4-101(B), Canon 6,
EC 2-10, EC 2-13, EC 3-
5, EC 3-9, EC 4-1, EC 8-
3

N.Y. Real Property Law Journal

Questions

An attorney plans to create an
Internet web site in connection with
a business that will conduct trade-
mark searches, render legal opin-
ions on availability of trademarks,
and file and prosecute applications
to register trademarks. The web site
will have the capability to take
orders from clients from all over the
country on the Internet, and charge
their credit cards a pre-determined
fee for each applicable service. The
attorney will speak to clients by tele-
phone when they request a legal
opinion, but will otherwise rely on
unencrypted Internet e-mail to com-
municate with clients.

We address the following ques-
tions in connection with this pro-
posed conduct:

1. May an attorney make his or
her  services available
through the Internet, includ-
ing taking orders for conduct-
ing trademark searches,
communicating with clients
using Internet e-mail, con-
ducting trademark searches,
rendering legal opinions on
trademark availability, filing
trademark applications, and
charging clients by credit
card?

2. May an attorney advertise on
the Internet utilizing a web
site accessible throughout
the United States where the
attorney is licensed to prac-
tice law only in New York?

3. May an attorney licensed to
practice only in New York ren-
der legal opinions to non-res-
idents of New York, and if not,
may the attorney limit his or
her services to performing
trademark searches and fil-
ing trademark applications
on behalf of clients who
reside outside of New York,
since such services may be
performed by non-lawyers?
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4. May the attorney operate his
or her practice under a trade
name as well as his or her
own name (e.g., advertising
and operating under the
trade name “The Trademark
Store”) and also state that
The Trademark Store is oper-
ated by the “Law Offices of

")? If the attorney only
performs the trademark
searching and filing services
that may be performed by
non-lawyers, and does not
render legal opinions, may
the attorney operate the busi-
ness under a trade name
without using his or her own
name?

1. Legal Practice on the Internet

There is no express provision in
the Lawyer's Code of Professional
Responsibility (the “Code”) that
addresses practicing law over the
Internet. The Committee believes
that using the Internet to take orders
for trademark searches, conduct
trademark searches, render legal
opinions and file trademark applica-
tions is analogous to conducting a
law practice by telephone or facsim-
ile machine and is likewise permissi-
ble, subject to the same restrictions
applicable to communication by
those means. Some issues peculiar
to practice on the Internet warrant
additional comment, however.

A. Statement of Client’s
Rights and
Responsibilities

New York's court rules require
the posting of a Statement of
Client’'s Rights and Responsibilities
in a lawyer’s office, and apply by
their terms to any attorney who has
an office in the state. 22 N.Y.C.R.R.
§ 1210.1. As a result, such rules
may apply even where the attorney-
client relationship is conducted
exclusively through the Internet and
the lawyer does not typically meet
clients in the lawyer’s office. In such
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circumstances it would be prudent
for the attorney to achieve substan-
tial compliance with the terms of the
rule (requiring posting of the
Statement in the office “in a manner
visible to clients”) by including the
full text of the Statement on the
attorney’s web site.

B. Conflicts Check

Next, DR 5-105(E) provides that
New York lawyers must maintain a
system of keeping records of prior
engagements and checking them
before undertaking a new matter to
assure that the attorney will not vio-
late DR 5-105’s and DR 5-108's pro-
hibitions on conflicting engage-
ments. Practicing law for clients by
means of the Internet does not give
rise to any exemption from this fun-
damental obligation to avoid con-
flicts and not to undertake a new
representation without checking to
assure that it does not create an
impermissible conflict. See generally
N.Y. State 664 (1994) (requiring con-
flicts check by lawyer providing spe-
cific legal advice to clients by means
of “900” telephone service). We rec-
ognize, however, that a conflicts
check is not required where the
attorney’s interaction is limited to
providing general information of an
educational nature, no confidential
information is obtained from a client
and no specific advice tailored to a
client’s particular circumstances is
rendered. Id.; cf. N.Y. 625 (1992);
N.Y. State 636 (1992). In such cir-
cumstance, the recipient of such
general advice need not be included
in the lawyer's records of past
engagements.

C. Reliability of Internet
Information

To the extent that the attorney in
performing legal research for clients
relies on information obtained from
searching Internet sites, the attor-
ney’'s duty under Canon 6 to repre-
sent the client competently requires
that the attorney take care to assure
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that the information obtained is reli-
able.

D. Use of Internet E-Mail

As to the attorney’s use of
Internet e-mail to communicate with
clients, we note that the fiduciary
relationship between an attorney
and client requires the preservation
of confidences and secrets, EC 4-1,
and an attorney is prohibited from
“knowingly” revealing a client confi-
dence or secret. DR 4-101(B).
Significantly, the Code expressly
requires attorneys to “exercise rea-
sonable care” to prevent others at
his or her firm from disclosing a
client’s confidences or secrets, DR
4-101(D), and EC 4-4 provides that
a “lawyer should endeavor to actin a
manner which preserves the eviden-
tiary privilege; for example, the
lawyer should avoid professional
discussions in the presence of per-
sons to whom the privilege does not
extend.” It is fair to state that an
attorney has a duty to use reason-
able care to protect client confi-
dences and secrets; whether the
use of Internet e-mail is consistent
with that duty depends upon the
likelihood of interception.

Other ethics committees that
have considered this or analogous
issues have reached inconsistent
conclusions. Compare Az. Op. 97-04
(e-mail may pose a risk to confiden-
tiality); lowa Op. 96-1 (attorneys
must obtain waiver from clients as to
e-mail security risk); N.Y. City 94-11
(advising that an attorney should
use caution and consider security
measures when speaking to a client
via cordless or cellular telephone
because of the risk that the client’s
confidences or secrets may be over-
heard); with D.C. Op. 281 (1998) (no
per se rule barring use of unen-
crypted Internet e-mail to transmit
client confidences); South Carolina
Op. 97-08 (examining the privacy of
Internet communications in view of
current technology and laws pro-
hibiting interception or monitoring of
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e-mail communications, and con-
cluding that Internet users may have
a reasonable expectation of confi-
dentiality); Vt. Op. 97-5 (e-mail may
pose no risk to confidentiality).

The Electronic Communications
Privacy Act (“ECPA”), 18 U.S.C. 88
2510 et seq., criminalizes the inter-
ception of e-mail transmissions and
also appears to mitigate the risk of
loss of the evidentiary privilege. 18
U.S.C. § 2517(4) (“[n]o otherwise
privileged wire, oral, or electronic
communication intercepted in accor-
dance with, or in violation of, the
provisions of [the ECPA] shall lose
its privileged character”). Similarly,
in 1998 New York enacted compara-
ble protection for the evidentiary
privilege in an amendment to the
CPLR.! Although the federal and
New York statutes may resolve the
question of whether use of Internet
e-mail waives the evidentiary privi-
lege (a question of law outside the
scope of this Committee’s jurisdic-
tion), at least to the extent the privi-
lege at issue is governed by federal
or New York law, the statutes do not
directly resolve the lawyer’s inde-
pendent ethical duty to avoid disclo-
sure of a client's confidences and
secrets. The lawyer’s ethical duty is
broader than the obligation to pre-
serve the privilege, as the Code
extends the duty of non-disclosure
to client “secrets,” which are explicit-
ly defined by the Code to encom-
pass certain client-related informa-
tion that is not protected by the evi-
dentiary attorney-client privilege. DR
4-101(A), (B). Consequently, the
recent additions in federal and state
law providing that use of e-mail does
not by itself jeopardize the applica-
bility of the attorney-client privilege
cannot dispose of the ethical issues.

In considering the ethical issue,
we believe that the criminalization of
unauthorized interception of e-mail
certainly enhances the reasonable-
ness of an expectation that e-mails
will be as private as other forms of
telecommunication. That prohibition,
together with the developing experi-
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ence from the increasingly wide-
spread use of Internet e-mail, per-
suades us that concerns over lack of
privacy in the use of Internet e-malil
are not currently well founded. So far
as we are aware, there is little evi-
dence that the use of unencrypted
Internet e-mails has resulted in a
greater risk of unauthorized disclo-
sure than is posed by other forms of
communication that are commonly
used without compromising ethical
obligations, such as telephones and
facsimile machines. We therefore
conclude that lawyers may in ordi-
nary circumstances utilize unen-
crypted Internet e-mail to transmit
confidential information without
breaching their duties of confiden-
tiality under Canon 4 to their clients,
as the technology is in use today.
Despite this general conclusion,
lawyers must always act reasonably
in choosing to use e-mail for confi-
dential communications, as with any
other means of communication.
Thus, in circumstances in which a
lawyer is on notice for a specific rea-
son that a particular e-mail trans-
mission is at heightened risk of inter-
ception, or where the confidential
information at issue is of such an
extraordinarily sensitive nature that
it is reasonable to use only a means
of communication that is completely
under the lawyer's control, the
lawyer must select a more secure
means of communication than unen-
crypted Internet e-mail.

A lawyer who uses Internet e-
mail must also stay abreast of this
evolving technology to assess any
changes in the likelihood of inter-
ception as well as the availability of
improved technologies that may
reduce such risks at reasonable
cost.2 It is also sensible for lawyers
to discuss with clients the risks
inherent in the use of Internet e-
mail, and lawyers should abide by
the clients’ wishes as to its use.

E. Payment By Credit Card

There is nothing in the Code
prohibiting an attorney from accept-
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ing payment by credit card as long
as the fee charged is not excessive
and the fee arrangement does not
otherwise violate any Code provi-
sion. N.Y. State 399 (1975); N.Y.
State 362 (1974); see DR 2-106.
The lawyer’s duty to safeguard client
interests and property also requires
the lawyer who accepts payment by
credit card via the Internet to assure
that the privacy of the client’s credit
card information will be preserved.

2. Advertising on the Internet

The Code’s advertising rules
are intended to protect the public
from false and misleading advertise-
ments. There is no ethical distinction
to be drawn among different forms
of advertising directed to a general
population. See, e.g., Shapero v.
Kentucky Bar Assoc., 486 U.S. 466,
473 (1988) (“lawyer advertising
cases have never distinguished
among various modes of written
advertising to the general public”); In
re Koffler, 432 N.Y.S.2d 872, 875
(Ct. App. 1980) (direct mail solicita-
tion by attorneys of potential clients
is constitutionally protected com-
mercial speech), cert. denied, 450
U.S. 1026 (1981); cf ABA Model
Rule 7.2(a) (permitting advertising in
“public media,” including “a tele-
phone directory, legal directory,
newspaper or other periodical, out-
door advertising, radio or television,
or through written or recorded com-
munication”).  Accordingly, we
believe that advertising via the
Internet—an electronic form of pub-
lic media—is permissible as long as
the advertising is not false, decep-
tive or misleading, and otherwise
adheres to the requirements set
forth in the Code. DR 2-101, DR 2-
102, EC 2-10.

In addition to the other guide-
lines for lawyer advertising set forth
in DR 2-101, we note that DR 2-
101(F) requires retention and in
some circumstances filing of adver-
tisements with a departmental disci-
plinary committee, depending upon
the medium used to distribute the
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advertisement. Thus, broadcasts
must be tape recorded and pre-
served by the lawyer for one year; a
copy of mailed advertisements must
be filed as noted, and the address
list retained by the attorney for a
year. We conclude that an Internet
web site advertisement is more
analogous to a radio or TV broad-
cast, in which the attorney has no
means of identifying the audience,
than it is to a mass mailing in which
the address list is within the attor-
ney’s control. Therefore, the attorney
must keep a copy of any Internet
advertisement for a period of not
less than one year following its last
use, but need not file a copy with a
departmental disciplinary commit-
tee. The copy may be maintained by
the attorney in electronic form.

There is no ethical prohibition in
the Code against advertising to
solicit clients who reside outside the
state of New York with respect to
matters as to which the lawyer may
competently and lawfully practice.
However, any Internet advertise-
ment should inform a potential client
of the jurisdiction in which the attor-
ney is licensed, and should not mis-
lead the potential client into believ-
ing that the attorney is licensed in a
jurisdiction where the attorney is not
licensed. See DR 2-102(D);
ABA/BNA Lawyers Manual on
Professional Conduct 81:551 at 57
(“lawyer's Web page should clearly
identify those states in which he is
licensed to practice”); South
Carolina Op. 94-27 (1995) (any
advertisement by a lawyer on the
Internet that may reach potential
clients in jurisdictions where lawyer
is not admitted to practice must
clearly identify the geographic limita-
tions of lawyer's practice or risk
being deemed misleading); see also
Florida Bar v. Kaiser, 397 So.2d
1132, 1133 (FI. Sup. Ct. 1981)
(lawyer engaged in unauthorized
practice where his law firm’s adver-
tisements gave the impression that
he was authorized to practice in
Florida).3
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3.  Services to Clients Outside
New York

DR 3-101(B) provides that a
lawyer “shall not practice law in a
jurisdiction where to do so would be
in violation of regulations of the pro-
fession in that jurisdiction.” Thus,
whether a lawyer licensed only in
New York may render legal opinions
over the Internet to clients who
reside outside of New York depends
on whether the attorney’s conduct
constitutes the unauthorized prac-
tice of law in the other jurisdiction.
That question is beyond the scope
of this Committee’s jurisdiction,
though we note that lawyers
licensed in one state may appropri-
ately render legal services to clients
resident elsewhere in many circum-
stances. N.Y. State 375 (1975). But
see Birbrower, Montalbano, Condon
& Frank v. Superior Court of Santa
Clara County, 70 Cal. Rptr. 2d 304,
306 (Cal. Sup. Ct. 1998) (New York
firm that performed legal services in
California engaged in the unautho-
rized practice of law in violation of
California statute). We are similarly
unable to opine on whether the limi-
tation of the practice to federal
trademark issues affects the applic-
ability of state laws regarding unau-
thorized practice. See Charles W.
Wolfram, “Sneaking Around in the
Legal Profession: Interjurisdictional
Unauthorized Practice by Trans-
actional Lawyers,” 36 Tex. L. Revw.
665 (1995).

Finally, if an attorney licensed
only in New York limits his or her ser-
vices to trademark searches and fil-
ing trademark applications as non-
lawyers are typically permitted to do,
whether or not the attorney may pro-
vide such limited services to clients
who reside outside of New York in
matters arising in a non-New York
jurisdiction is governed by the laws
and rules of the other jurisdiction,
and therefore is also beyond the
scope of this Committee.
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4. Use of a Trade Name for a
Law Practice

Operating the proposed law
practice under a trade name is pro-
hibited by the Code. DR 2-102(B)
provides that “[a] lawyer in private
practice shall not practice under a
trade name.” See In re von Wiegen,
481 N.Y.S.2d 40 (Ct. App. 1984)
(use of phrase “The Country
Lawyer” immediately below lawyer’s
name is acceptable; In re Shephard,
459 N.Y.S.2d 632, 633 (3rd Dep't
1983) (finding “The People’s Law
Firm” was a prohibited trade name);
In re Shapiro, 455 N.Y.S.2d 604, 605
(1st Dep’t 1982) (finding “People’s
Legal Clinic, Inc.” was a prohibited
trade name). Operating the pro-
posed law practice under a trade
name, while simultaneously indicat-
ing in advertising materials that the
company is operated by the attor-
ney’'s law office, is likely to be con-
fusing and misleading to the public
as to whether the company and law
office are separate entities.

Given the prohibition against
attorneys practicing under a trade
name in DR 2-102(B), whether an
attorney may operate under a trade
name a business limited to providing
services that can permissibly be
offered by non-lawyers depends on
whether the attorney’s conduct con-
stitutes the practice of law. Although
certain activities may be performed
by lawyers and non-lawyers alike,
this Committee has previously
opined that certain activities that
may be performed by non-lawyers
constitute the practice of law when
done by attorneys. See, e.g., N.Y.
State 705 (1998) (handling real
estate tax reduction proceedings);
N.Y. State 678 (1996) (providing
divorce mediation services); N.Y.
State 557 (1984) (providing accoun-
tant services).

On the other hand, this
Committee also has opined that an
attorney may maintain a separate
business that does not involve the
practice of law, and operate that
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business under a trade name, pro-
vided that the attorney does not use
the separate business as a means
of soliciting legal work in violation of
any statute or court rule, does not
recommend that clients of the law
practice purchase a product of the
separate business, does not hold
himself or herself out as an attorney
in connection with the separate busi-
ness, and does not otherwise violate
any ethical or legal rules. N.Y. State
636 (1992) (finding no per se ethical
proscription to law firm establishing
separate business selling will forms
operating under the trade name
“The Will Store” provided that the
phrase was not used in conjunction
with the names of the attorney prin-
cipals, the business did not consti-
tute the practice of law, and the sep-
arate business is not used to solicit
legal practice); cf. N.Y. State 662
(1994) (refraining from holding one-
self out as a lawyer may satisfy the
literal language of N.Y. State 557,
but would constitute deception in
violation of DR 1-102(A)(4) where
lawyer refrains in order to avoid an
ethical prohibition and solicit legal
work); EC 2-13 (“to avoid the possi-
bility of misleading persons with
whom a lawyer deals, a lawyer
should be scrupulous in the repre-
sentation of professional status”).

The lawyer must closely scruti-
nize the services provided to make
certain that the services do not
involve the exercise of an attorney’s
professional judgment, which would
constitute the practice of law. We
provided the following guidance in
N.Y. State 636:

[T]o the extent that the wills
are individualized and
offered as a specific solu-
tion to individual problems
or other services requiring
the professional judgment
of a lawyer are rendered,
the business becomes the
practice of law. EC 3-5.
Furthermore, if in selling
such forms to individual
members of the public, an
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employee provides assis-
tance or advice in selecting
the appropriate form or
forms or in adapting their
language to particular cir-
cumstances, the business
becomes the practice of
law.

Therefore, even though trademark
searches and application filings may
be performed by non-lawyers, to the
extent that the attorney invokes his
or her professional legal judgment in
conducting searches or filing appli-
cations, the business becomes the
practice of law and practicing under
a trade name is prohibited.

Conclusion

The questions are answered in
accordance with this Opinion.

Opinion 710—11/6/98 (35-98)

Topic: Lawyer as escrow agent;
release of funds in
escrow to client.

Clarifies N.Y. 371 (1975)

Digest:  Absent authorization by
all parties, lawyer who
serves as escrow agent
may not release funds to
client except as provided
in the escrow agreement;
while lawyer may resign
as escrow agent, provi-
sion must be made to
protect funds in escrow.

Code: DR 9-102

Question

A lawyer has been holding
funds in escrow for a number of
years pursuant to a written agree-
ment made incident to a real estate
transaction in which the lawyer rep-
resented the sellers. The purpose of
the escrow was to secure the pur-
chasers against loss which they
might sustain through “an assess-
ment with regard to [a certain side-
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walk] violation” by the local munici-
pality. The inquirer states that a rep-
resentative of the municipality has
recently advised that for various rea-
sons there is no possibility the
municipality will issue an assess-
ment. Still, the purchasers have
refused to permit the lawyer to
return the escrowed funds to the
sellers, notwithstanding the pur-
chaser’s apparent awareness of the
recent communications with the
municipality. Further, the escrow
agreement failed to authorize the
lawyer to release the funds to the
seller upon ascertaining that no
assessment would be made with
respect to the sidewalk violation. Nor
did it provide for a procedure to
resolve disputes relating to the
funds in escrow.

Under such circumstances, may
the lawyer return the escrowed
funds to the clients upon furnishing
the purchasers’ attorney with an affi-
davit recounting the investigation
and findings?

Opinion

As a general rule, an escrow
agent has contractual and fiduciary
duties to all parties to an escrow
arrangement which may be dis-
charged only in accordance with the
terms of the escrow agreement or
with the informed consent of all par-
ties. Although the Code of
Professional Responsibility imposes
some additional obligations on the
lawyer who serves as an escrow
agent, see, e.g., N.Y. State 575
(1986); N.Y. State 532 (1981), the
lawyer’s obligations derive principal-
ly from the substantive law of con-
tracts and agency. To the extent that
the inquiry in this case encompass-
es issues of substantive law, we are
obliged to decline to provide the
inquirer with guidance because the
resolution of such matters is beyond
the jurisdiction of this Committee.

In the event of a dispute relating
to the funds in escrow, the escrow
agent is required to follow the proce-
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dures set forth in the escrow agree-
ment for its resolution. Unfortunately,
the escrow agreement in question is
silent with respect to dispute resolu-
tion. Without such a provision, it
would be inappropriate for the
lawyer to assume the power to
resolve the dispute by releasing the
escrow and returning the funds to
the sellers, because the stipulated
contingency for release of the funds
has not occurred. See Brooklyn Op.
1993-1 (1993) (attorney escrowee
may urge the parties to resolve the
dispute, but, if the parties cannot do
so amicably, “the attorney escrowee
may not disburse the funds based
on his or her own notions of fair-
ness”); see also N.Y. City 82-8
(1982); N.Y. County 672 (1989).

The inquirer may resign as
escrow agent; however, in such case
the mandate of DR 9-102 to protect
the property of others entrusted to
the lawyer's custody requires that
the lawyer take steps to preserve
intact the funds in escrow and initi-
ate a process whereby the dispute
may be resolved. Unless the parties
agree to some other arrangement,
one way to do this would be for the
lawyer to commence a stakeholder’s
action and deposit the funds with the
court. See Brooklyn Op. 1993-1
(1993) (the attorney may commence
an interpleader action or “[a]wait a
suit by a party claiming entitlement
to the funds and defensively inter-
plead the remaining party”); cf. N.Y.
City 1986-5 (1986).

The inquirer's predicament
underscores the importance of
anticipating problems which may
arise when agreeing to act as an
escrow agent and of making certain
that the escrow agreement provides
a means of dispute resolution. See
New York City 1986-5 (1986) (“We
stress the importance of having a
carefully drafted escrow agreement
that covers, among other things,
possible disputes over the escrowed
funds.”). Attorneys should avoid the
danger that such arrangements will
be made casually in the press of a
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real estate closing, without much
thought being given to the possibili-
ty that the event stipulated for
release of the funds in escrow may
not occur.

Conclusion

For the reasons stated, the
question posed is answered in the
negative.

Endnotes

1. New CPLR § 4547 provides:

No communication privi-
leged under this article shall
lose its privileged character
for the sole reason that it is
communicated by electronic
means or because persons
necessary for the delivery or
facilitation of such electronic
communication may have
access to the content of the
communication.

2. We note that recent press reports con-
cerning a lack of security arising from
the use of Internet e-mail have not
reflected interceptions of the content of
e-mails, but instead the possible effect

of the use of e-mail programs on the
security of the contents of the files
stored in a computer that is connected
to the Internet. See, e.g., Denise
Caruso, “Technology: As long as soft-
ware code is kept secret, Internet secu-
rity is at risk,” N.Y. Times, Aug. 17, 1998,
at D3. The security risk at issue is whol-
ly separate from the use of e-mail to
transmit confidential communications,
as the content of e-mails is not itself
intercepted, and the possible intercep-
tion of the contents of stored computer
files potentially occurs when a person
receives an e-mail from the would-be
interceptor. Should it become clear that
a lawyer’s use of Internet e-mail expos-
es the contents of the lawyer's comput-
er files to a meaningful risk of unautho-
rized interception, lawyers will, of
course, be unable to use Internet e-mail
without taking steps to eliminate such
risk.

We express no view as to whether
Internet advertising may also be subject
to the rules regulating lawyer advertis-
ing of other jurisdictions in which the
advertising appears and from which
potential clients are solicited. Other
states have opined that lawyers may
advertise over the Internet as long as
they comply with that state’s ethics and
rules on advertising but have not nec-
essarily asserted that such state’s rules
apply to lawyers licensed and practicing

outside that state. Utah Op. 97-10
(attorney may advertise service on web
page provided that attorney complies
with the state’s advertising rules); lowa
Op. 96-1 (lowa lawyers advertising on
the web page must comply with state’s
ethics rules including publication of
mandatory disclosures); Penn. Op. 96-
17 (law firm web site is permitted sub-
ject to state’s advertising ethics rules,
including disclosures of the geographic
location of the law office and record-
keeping requirements); Tenn. Op. 95-A-
57 (Tennessee lawyer posting firm
brochure on World Wide Web must
comply with ethical rules regarding
publicity); Tex. Disc. Rules of Prof.
Conduct, Part 7, Comment 17 (lawyer’s
web sites are public media advertise-
ment subject to state advertising rules);
see also David Bell, Internet Use
Raises Ethics Questions, Cal. St. B. J.
at 36-37 (April 1996) (California rule
and statute on attorney advertising
applies to attorneys advertising on
Internet); Ethics Update, Florida Bar
News, Jan. 1, 1996 (lawyers’ computer
ads and industry web site on home
pages are subject to Florida ethics
rules on advertisements disseminated
in electronic media). In addition, at least
one state opinion suggests that lawyers
should publish separate, unconnected
web sites for in-state and out-of-state
offices of the same law firm. lowa Op.
96-14.
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BERGMAN
ON

MORTGAGE
FORECLOSURES . ..

Bruce J. Bergman, Esq.**
East Meadow, New York

When the Mortgage Assignee
Does Not Have to Be Substituted

Slavish adherence to general
notions of what is apparently wise
and correct is sometimes—maybe
most of the time—a safe and recom-
mended course of action. As one old
saying goes, surplusage does not
vitiate. But, in a mortgage foreclo-
sure case, lack of economy, both in
expenditures and time, can—and
often does—have a deleterious
effect upon the result. Indeed, the
hackneyed bromide “time is money”
finds ready and persuasive applica-
tion in the mortgage foreclosure
arena.

So when a mortgage is
assigned (a very common occur-
rence in modern mortgage com-
merce), the first thought is to record
the assignment, a good idea in any
event, and which will be discussed
further in a moment. If the mortgage
is assigned during the course of a
foreclosure action, concomitant
reaction is to move to amend the
caption to substitute the assignee as
plaintiff. Whether that is a good (or
necessary) approach depends upon
when during the action the assign-
ment is given.

Returning to the recording of an
assignment, as a matter of New York
statute,! the recording is not itself
notice of the assignment to the
mortgagor or the owner of the mort-
gaged premises (if recorded after

N.Y. Real Property Law Journal

the conveyance to the new owner).
Accordingly, the usual notice that a
mortgage has been assigned still
needs to be given—although that
would not be necessary during the
course of a foreclosure action. But
statute?2 does necessitate filing the
assignment of mortgage before a
referee’s deed is executed to the
purchaser at the foreclosure sale.

Moreover, there are good, prac-
tical reasons why recording the
assignment is recommended. In
serving as notice to the world of the
assignee’s position, it offers some
protection to that assignee. For
example, were there to be a foreclo-
sure of a senior mortgage, the risk
of process being served upon the
assignor with simultaneous neglect
to advise the assignee disappears.
A like analysis applies upon a tax
lien foreclosure or a judgment credi-
tor's sheriff sale, among others.
Thus, while rushing to file an assign-
ment is not mandated, it is suggest-
ed.

The second part of the issue is
the necessity to amend the caption
in a foreclosure action to substitute
the assignee as the plaintiff. For the
sake of clarity—and to avoid offering
an apparent (though groundless3)
defense to any party bent on delay-
ing the action—amending the cap-
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tion is a sage strategy. But a sepa-
rate motion for that purpose is
unnecessary and would only con-
tribute to delay of the case. The relief
can be requested as an addition to
the standard relief at the next stage
of the case when either a motion or
an ex parte order naturally arises,
e.g., the order of reference or the
judgment stage.

Among the most often asked
guestions in foreclosure practice is,
What happens if the assignment of
mortgage is given subsequent to
issuance of judgment of foreclosure
and sale? And, need a special
motion be made to amend the cap-
tion because the only event remain-
ing in the case is the sale itself? The
answer, as both a practical and legal
matter, is “no.” On the practical side,
advise the referee of the assignment
and bring a copy to the sale. An
assignee stands in the shoes of the
named plaintiff and all the benefits
inure to that assignee, such as not
being obligated to submit a bid
deposit. Referees should, and typi-
cally do, readily understand this.

On a more technical basis,
CPLR 1018, entitled “Substitution
upon transfer of interest,” provides
that upon such a transfer, the action
may be continued by the original
parties unless the court orders the
transferee to be substituted. The
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issue has recently been litigated in a
case where a defendant argued that
a foreclosure should be dismissed
because the named plaintiff (the
assignor) owned no rights in the
matter.4 Based upon CPLR 1018,
and absent a challenge to the sub-
stantive validity of the assignment,
the First Department affirmed the
trial judge in finding the argument
without merit.5

To the extent that practitioners
have always sensed that a post-
judgment motion to substitute a
plaintiff upon an assignment was not
required, an appeals court has now
confirmed that the feeling was
absolutely correct.

And justice for all?
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N.Y. Real Prop. Law § 324.
2. N.Y. Real Prop. Acts. & Proc. Law §
1353(2).

3. N.Y. Civil Practice Law & Rules 1018
(CPLR); Central Fed. Sav. v. 405 W. 45th
Street, __ A.D.2d __, 662 N.Y.S.2d 489
(1st Dept. 1997).

4.  Central Fed. Sav, __ A.D.2d __, 662
N.Y.S.2d 489.

5 Id
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Report from Real Property Section Committee on
Professionalism Concerning
Executive Committee’s Survey of Real Estate
Practices and Interim Responses to the Survey

One concern expressed by
many members of the State Bar's
Real Property Law Section is the
perceived increase in the use of
non-lawyers in conducting real
estate transactions. The Executive
Committee, through its standing
Committee on Professionalism, is in
the process of conducting a survey
on real estate transaction practices
throughout the state. A copy of the
survey is reproduced here and the
Executive Committee encourages
all members of the Section to
respond to:

Susan Anne Mancuso, Esq.
Kreisberg Beebe et al.
6 Chester Avenue
White Plains, NY 10601

Peter V. Coffey, Esq.
Parisi, Englert, Stillman et al.
P.O. Box 1092
Schenectady, NY 12301

Co-chairs,
Committee on Professionalism

Once the survey results are tab-
ulated, your Executive Committee
will use this data to ascertain the
quality of services being provided to
the public and to determine whether
we should recommend any further
action on this issue.

What follows is an interim report
based upon responses from some
District Representatives to the
Executive Committee. It is an
overview of the practices conducted,
first in the western part of the state,
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i.e., generally from Rochester to the
western end of the state; second,
the counties from Albany north to
the Canadian border; and finally, the
New York City metropolitan region,
including the counties north of the
city such as Westchester, Putnam,
Orange, Rockland and Dutchess.
Since, with minor variations, the
practices of these counties are sim-
ilar to those in the New York City
area, these counties will be consid-
ered part of the metropolitan area
for the purposes of this discussion.

The degree of non-lawyer
involvement in real estate transac-
tions varies according to the stage
of the transaction and the region of
the state. As a general principle, the
northern and western parts of the
state are more likely to have non-
attorneys participate in a property
transaction, and this involvement is
most likely to occur in the critical
early stages. Contracts of sale, typi-
cally standardized forms drafted by
local bar organizations (in some
cases, with input from the local real-
tor organization), are completed by
real estate brokers in the north and
west. The brokers prepare individu-
alized riders to accompany the stan-
dard form and negotiate the deals
for the buyers and sellers. In some
instances, these riders will advise
the parties of the brokers’ potential
conflicts of interest. Contracts of
sale in these locations typically con-
tain a clause allowing attorney
approval after the signing of the
agreement. The parties generally do
retain counsel after signing the con-
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tracts, with a post-signing attorney
review period extending from three
to five days. The brokers are
responsible for forwarding the exe-
cuted contracts to the buyers’ and
sellers’ respective attorneys.

In the New York City area, the
contracts are prepared by the sell-
er’'s attorney, who also prepares the
rider accompanying the standard-
ized contract prepared by the local
bar association. This document is
negotiated through the parties’
attorneys prior to execution. It
should be noted that the counties
just north of the city have seen a
few instances of broker-prepared
contracts, which has been charac-
terized as a slowly developing
trend.

Once the contracts are signed
and approved by counsel, attorneys
are involved in most of the steps
leading to the closing. In the coun-
ties north of Albany, instances have
been reported where the buyer is
not represented at closing and
effectively relies upon the lender’s
attorney.

The Real Property Law Section
is most interested in learning about
the experiences of its members
and, particularly, any information
indicating the satisfaction or dissat-
isfaction of buyers and sellers with
the practices in their respective
areas. Accordingly, the Executive
Committee encourages all mem-
bers to complete the accompanying
survey.
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QUESTIONNAIRE TO DISTRICT REPRESENTATIVES
REAL ESTATE CLOSINGS AND THE UNAUTHORIZED PRACTICE OF LAW

Name

Representing District

Counties included within this District

1.

Is there a standard contract-of-sale form in use
for the sale of residential real estate in your district
(or portions thereof)?

This form of contract was prepared by:
(If form prepared by other than legal organization,
please supply a copy of the form.)

Who usually fills out the standard form?

a. Are riders usually added to the standard
form by the person who fills it out?

b. If so, are they. . .

Does an attorney review the contract before
the parties sign?

Does an attorney participate in the negotiation
of the terms of the contract prior to signing?

If attorneys are not involved in the transaction prior to

contract execution, who, in addition to the parties,
participates in the negotiation of the contract?
(Please check all that apply.)

If attorneys are not involved in the transaction prior to

execution, how are the parties advised, if at all of
a. risks associated with the sale/purchase of
real estate; and

b. possible conflict of interest of those mentioned in

paragraph 5, above?

If attorneys do not prepare the contract please
answer the following:
a. Do the contracts provide for attorney approval?

b. If yes, do sellers retain an attorney for this purpose?

c. Do purchasers retain an attorney for this purpose?
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Yes
No

Local bar association
Other legal organization
Realtor organization

Seller's broker
Buyer’s broker
Seller’s attorney
Buyer’s attorney

Yes
No

standard riders?
-Or-
individualized riders

drafted by the person who
filled out the form?

Yes
No

Yes
No

Seller’s broker
Buyer’s broker

Other

oo

OoooOO0 ooo

|

O O O OO0 oo

Yes

No

(i) Mostly
(i) 50/50
(i) Rarely

Yes
No

o0 Oooo o 4
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d. Regarding the time for attorney approval is it generally: (i) Under 3 days O
(i) 3 days O
(iii) 4-5 days O
(iv) Over 5 days O
e. Are “days” defined as business days? Yes O
No O
f.  Who has the responsibility for seeing the party’s
attorney receives a copy of the contract?
g. If the contract is delivered to the attorney after the
time for attorney approval, do attorneys in your area Yes O
generally accept a late attorney’s approval or
disapproval, i.e. within a reasonable time after the No O
expiration of the time period?
h. Brokers are (i) Generally accepting of O
an attorney approval
(i) Generally resistant to O
attorney approval
i. Please set forth your opinion as to the attorney approval
process both regarding the concept and its practical
application.
10. Who usually prepares the deed? Seller’s attorney O
Buyer’s attorney O
Lender’s attorney O
Title insurance attorney O
Other O
11. Who usually orders the title insurance? Buyer’s Attorney O
Real Estate Broker O
Seller’s Attorney O
Lender’s Attorney O
Other: O
12. Does an attorney for the buyer review the title report? Yes O
No O
13. Is the buyer represented at closing by an attorney? Yes O
No O
14. If not, who, if anyone, represents the buyer, or whom does
the buyer appear to rely upon? For example, if there are
multiple buyers, who advises them on how to take title?
15. Is the seller represented at closing by an attorney? Yes O
No O

16. If not, who, if anyone represents the seller?

Return to:

Susan A. Mancuso, Esq.
6 Chester Avenue
White Plains, New York 10601
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SECTION COMMITTEES & CHAIRS

The Real Property Law Section encourages members to participate in its programs and to volunteer to serve on
the Committees listed below. Please contact the Section Officers or Committee Chairs for further information

about the Committees.

Committee on Attorney Opinion
Letters

Laurence George Preble (Chair)
Citicorp Center

153 East 53rd Street

New York, NY 10022

(212) 326-2231

Fax: (212) 326-2061

E-Mail: Ipreble@omm.com

Task Force on Commercial
Foreclosure Reform
Richard S. Fries (Chair)

380 Madison Avenue

New York, NY 10017

(212) 687-7000

Fax: (212) 682-5729

E-Mail: rfries@btpm.com

Committee on Commercial Leasing
Dorothy H. Ferguson (Co-Chair)
700 Midtown Tower

Rochester, NY 14604

(716) 231-1422

Fax: (716) 232-2152

E-Mail: dferguson@hselaw.com

Joshua Stein (Co-Chair)

885 Third Avenue, Suite 1000
New York, NY 10022

(212) 906-1342

Fax: (212) 751-4864

E-Malil: joshua.stein@Iw.com

Committee on Computerization &
Technology

John E. Blyth (Co-Chair)

510 Wilder Bldg.

One East Main Street

Rochester, NY 14614

(716) 325-6700

Fax: (716) 325-1372

E-Mail: jeb2@frontiernet.net

Terence L. Kelleher (Co-Chair)
188 Montague Street
Brooklyn, NY 11201

(718) 875-2021

Fax: (718) 802-9360
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Committee on Condemnation,
Certiorari & Real Estate Taxation
Jon N. Santemma (Co-Chair)

120 Mineola Boulevard, Suite 240
P.O. Box 1662

Mineola, NY 11501

(516) 294-8081

Fax: (516) 294-8302

E-Mail: sandattys@aol.com

Lawrence A. Zimmerman (Co-Chair)

20 Corporate Woods Boulevard

Albany, NY 12211

(518) 465-7563

Fax: (518) 465-7646

E-Mail:
Izimmerman@helmshapiro.com

Committee on Condominiums &
Cooperatives

Matthew J. Leeds (Co-Chair)
1290 Avenue of the Americas
New York, NY 10104

(212) 541-2290

Fax: (212) 541-1390

E-Mail: leeds@rspab.com

Joseph M. Walsh (Co-Chair)
42 Long Alley

Saratoga Springs, NY 12866
(518) 583-0171

Fax: (518) 583-1025

E-Mail: wwllp@ibm.net

Committee on Continuing Legal
Education

Harold A. Lubell (Co-Chair)

1290 Avenue of the Americas
New York, NY 10104

(212) 541-2130

Fax: (212) 541-4630

E-Mail: lubell@rspab.com

Patricia L. Yungbluth (Co-Chair)
1800 One M&T Plaza

Buffalo, NY 14203

(716) 848-1345

Fax: (716) 849-0349

E-Mail: pyungblu@hodgsonruss.com
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Committee on Environmental Law
Joel H. Sachs (Co-Chair)

1 North Broadway, Suite 716

White Plains, NY 10601

(914) 946-4777

Fax: (914) 946-6868

E-Mail: jsachs@kblaw.com

John M. Wilson, Il (Co-Chair)
2400 Chase Square

Rochester, NY 14604

(716) 232-5300

Fax: (716) 232-3528

E-Mail: jwilson@boylanbrown.com

Committee on Land Use & Planning
Sybil H. Pollet (Co-Chair)

1700 Broadway, 42nd Floor

New York, NY 10019

(212) 489-8888

Fax: (212) 489-7975

John J. Privitera (Co-Chair)
P.O. Box 459

Albany, NY 12201

(518) 447-3337

Fax: (518) 447-3368
E-Mail: johnpriv@mltw.com

Committee on Legislation
Robert W. Hoffman (Co-Chair)
1802 Eastern Parkway
Schenectady, NY 12309
(518) 370-4743

Fax: (518) 370-4870

E-Mail: rwhooplaw@juno.com

Flora Schnall (Co-Chair)
1211 Avenue of the Americas
New York, NY 10036

(212) 704-6000

Fax: (212) 704-6137

E-Mail: schnallf@pcfk.com

Committee on Low Income &
Affordable Housing

Jerrold I. Hirschen (Co-Chair)
36 West 44th Street, Room 712
New York, NY 10036

(212) 819-1130

Fax: (212) 302-8536

E-Mail: jhirschen@counsel.com
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Brian E. Lawlor (Co-Chair)
38-40 State Street

Albany, NY 12207

(518) 486-6337

Fax: (518) 473-8206

E-Mail: blawlor@dhcr.state.ny.us

Committee on Professionalism
Peter V. Coffey (Co-Chair)

224 State Street

P.O. Box 1092

Schenectady, NY 12301

(518) 370-4645

Fax: (518) 370-4979

E-Mail: pcoffeyl@worldnet.att.net

Susan Anne Mancuso (Co-Chair)

6 Chester Avenue

White Plains, NY 10601

(800) 305-4513

Fax: (914) 428-2647

E-Mail: smancuso@worldnet.att.net

Committee on Publications
William A. Colavito (Co-Chair)
1 Robin Hood Road

Bedford Hills, NY 10507
(914) 949-3250

Fax: (914) 946-7698

Harry G. Meyer (Co-Chair)

1800 M&T Plaza, Suite 1800
Buffalo, NY 14203

(716) 856-4000

Fax: (716) 849-0349

E-Mail: hmeyer@hodgsonruss.com
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Robert M. Zinman (Co-Chair)

St. John’s University School of Law

Grand Central & Utopia Parkways

Jamaica, NY 11439

(718) 990-6646

Fax: (718) 990-6649

E-Mail:
rzinman@sjulawfac.stjohns.edu

Committee on Public Relations
Maureen Pilato Lamb (Co-Chair)
510 Wilder Building

One East Main Street

Rochester, NY 14614

(716) 325-6700

Fax: (716) 325-1372

E-Mail: clamb14618@aol.com

Harold A. Lubell (Co-Chair)
1290 Avenue of the Americas
New York, NY 10104

(212) 541-2130

Fax: (212) 541-4630

E-Mail: lubell@rspab.com

Committee on Real Estate
Financing

Lester M. Bliwise (Co-Chair)
125 West 55th Street

New York, NY 10019

(212) 424-8111

Fax: (212) 424-8500

E-Mail: Ibliwis@llgm.com

Sue A. Jacobson (Co-Chair)

2400 Chase Square

Rochester, NY 14604

(716) 232-5300

Fax: (716) 232-3528

E-Mail:
jacobson@boylanbrown.com
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Committee on Residential
Landlord & Tenant
Edward G. Baer (Co-Chair)
377 Broadway

New York, NY 10013

(212) 431-1300

Fax: (212) 941-9214
E-Mail: eddy57@aol.com

Hon. Peter M. Wendt (Co-Chair)
141 Livingston Street, Room 713
Brooklyn, NY 11201

(718) 643-2864

Fax: (718) 643-3733

Committee on Title & Transfer
Karl B. Holtzschue (Co-Chair)
122 East 82nd Street

Apt. 3C

New York, NY 10028

(212) 472-1421

Fax: (212) 472-6712

E-Mail: karl_holt@msn.com

Samuel O. Tilton (Co-Chair)

2 State Street

Suite 700

Rochester, NY 14614

(716) 454-5370

Fax: (716) 454-3968

E-Mail:
44exchangewogsc@frontiernet.net

Committee on Unlawful Practice
of Law

Christine M. Kim (Chair)

787 7th Avenue

New York, NY 10019

(212) 728-8611

Fax: (212) 728-8111

E-Mail: ckim@willkie.com
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NEW YORK STATE BAR ASSOCIATION

i1i1ii] Real Property Law Section Committees i111k]
NYSBA NYSBA

Great Opportunities for I nvolvement!

The NYSBA Rea Property Law Section Committees offer both experienced and novice practitioners excellent ways to enhance
their knowledge and expertise. The Section sponsors continuing legal education programs and publishes a newsletter to keep you
informed on the latest updates in the area of real property.

Real Property Section Committees are a valuable way for you to network with other attorneys from across the state, research issues

and influence the laws that can affect your practice. Committees are also an outstanding way to achieve professional development and
recognition. Your involvement is very much welcomed.

|:| Please consider me for appointment to the committees as indicated below.

|:| As amember of the New York State Bar Association, | would like to join the Real Property Law Section. | enclose my payment
of $30 (law student rate $15) for Real Property Law Section dues.

|:| | wish to become a member of the New York State Bar Association and the Real Property Law Section. Please send me an
Association and Section application. No payment is enclosed.

Committees
__Attorney Opinion Letters __ Low Income and Affordable Housing
___ Commercia Leasing __ Professionalism
__ Computerization and Technology __ Publications
___ Condemnation, Certiorari and Real Estate Taxation ___ Public Relations
__ Condominiums and Cooperatives __ Real Estate Financing
___ Continuing Legal Education __ Residential Landlord and Tenant
___ Environmental Law ___ Task Force on Commercial Foreclosure Reform
__ Land Use and Planning ___ Titleand Transfer
__ Legidation ___ Unlawful Practice of Law
Name
Office Address
Home Address
Office Phone No. Office Fax Home Phone No.
E-mail Address

Please return this application to: M ember ship Department
New York State Bar Association
One Elk Street

Albany, NY 12207
Telephone: 518-487-5577
Fax 518-487-5579
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PUBLICATION OF ARTICLES

The Journal welcomes the submission of articles of
timely interest to members of the Section in addition to
comments and suggestions for future issues. Articles
should be submitted to any one of the Co-editors whose
names and addresses appear on this page.

For ease of publication, articles should be submitted
on a 3% floppy disk, preferably in Microsoft Word or
WordPerfect 5.1 and no longer than 8-10 pages. Please
also include one laser-printed copy (dot matrix is not
acceptable). The Editors request that all submissions for
consideration to be published in this Journal use gender
neutral terms where appropriate or, alternatively, the mas-
culine and feminine forms may both be used. Please con-
tact the Co-editors regarding further requirements for the
submission of articles.

Unless stated to the contrary, all published articles
represent the viewpoint of the author and should not be
regarded as representing the views of the Editors, Board
of Editors or the Section or substantive approval of the
contents therein.
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