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Message from the Section Chair

One of the
“joys” of being
an Officer of
the Section is
being bom-
barded by
the State Bar
Association
Headquarters
in Albany
with loads
of monthly statistics about the Bar
Association and its various Sec-
tions. As | am sure you are awatre,
we are the largest Section within the
NYSBA, and we intend to remain in
this preeminent position. Some say
that bigger is not always better, but
when it comes to our Section, we are
clearly “the best.”

What did come as a surprise
while perusing the monthly NYSBA
membership statistics was that a large
portion of our Section membership
consists of solo practitioners or two-
attorney law practices. We also have
a large number of Section members
who practice in relatively small firms,
with three to seven attorneys. How-
ever, looking at the bigger Section
picture, our membership comes from
small law firms, large law firms, in-
house corporations, the title insur-
ance industry, governmental agencies
and public interest organizations.

The statistics that | receive from
the Bar Association piqued my inter-
est into the history of our Section. My
main resource proved to be a 2003
publication of the New York State
Bar Association entitled A Practical
Benefit: New York State Bar Associa-
tion, 1876-2001. The cover of the book
contained a quotation by the First
President of the New York State Bar
Association, John K. Porter, who in
1877 wrote as follows:

Ours is an undertaking
by practical men, and it is
designed to be of practical
benefit to the profession
and to the community at
large.

When looking through the pages
of this excellent book what astounded
me was that even though the New
York State Bar Association was
founded in 1877, the Real Property
Law Section was not created until
1968, over 90 years after the founding
of the NYSBA. WOW!

Shortly after our Section was
created, the State Bar Association
declared:

With the growing impor-
tance and complications
in real estate development
over the past ten years, it
has become increasingly
important to concentrate
not only in the changes in
the law, but on the basic
problems that arise in
every day general practice.
For this reason, in 1968,
the Real Property Law
Section was created as

a separate section of the
State Bar Association.

Again, | found amazing that our
Section has only been in existence for
41 years. Reading further, | learned
that as of 1973 the Section had only
1,600 members. Thus, we have tripled
our membership in the past 31 years.

I was also surprised to learn
that we did not even have a Section
Newsletter until December 1973
when Volume 1, No. 1 of the Real
Property Law Section Newsletter was
first issued. Looking at today’s in-
depth N.Y. Real Property Law Journal,
we can certainly declare “You’ve
come a long way, baby.”

The Mission Statement for our
Section, which was presented to the
Executive Committee of the Bar Asso-
ciation in 1968, called for the Section
to bring together Association mem-
bers “interested in the law relating
to interests in real property, title and
transactions, in the possibilities of
increased uniformity, improvements
and reforms in such laws and in title
and recording practices, through leg-

islation, title standards or otherwise;
and also in promoting the interests
and welfare of the public and mem-
bers of the Bar as well as the profes-
sional development of the bar.”

Speaking of firsts and even prior
to the establishment of the Real Prop-
erty Law Section, there was a NYSBA
Committee on Real Property Law. In
1955, one of the first major initiatives
of this Committee was the creation
of Standards for Title Examination in
order to eliminate unnecessary delays
in real estate transactions due to
differences of opinion about market-
ability issues. These standards were
revised in 1963 and revised again by
the Section’s Committee on Title and
Transfer in 1976. Our Section con-
tinues to review these standards for
potential updates.

The publication goes on to list
some of the other major accomplish-
ments of our Section, including the
following:

= Providing high-quality continu-
ing legal education programs to
Section members;

= Generating NYSBA publications
such as the one on Real Estate
Titles, first published in 1984
and now in its Third Edition;

= Developing legal forms and
form products for practitio-
ners. These include forms
created jointly by our Section,
the New York State Land Title
Association, the Committee on
Real Property Law of the As-
sociation of the Bar of the City
of New York, and the Commit-
tee on Real Property Law of
the New York County Lawyers
Association;

= Drafting of residential real
estate forms on “Hot Docs” in
conjunction with LexisNexis/
Matthew Bender;

« The creation of various task
forces such as the Task Force
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on the Mortgage Foreclosure
Statute; and

= The activities of our Section in
commenting on proposed legis-
lation in Albany.

I did not mean my Chair’s mes-
sage to be a history lesson, but |
think it is quite interesting that the
Committee on Real Property Law
was not formed until 1955 and our
Section was not created until 1968.
This is especially unusual since in
1879, just two years after the NYSBA
was founded, its Committee on Law
Reform was considering issues of real
property, in particular—whether leg-
islation was needed to give notice of
bona fide purchasers or mortgagees
by written registration. In the 1880s
and the early 1890s, according to the
Publication, the Bar Association was
already a leader in obtaining reforms
in regard to land transfers, includ-
ing advocacy for State Legislation
enacted in 1908 adopting the Torrens
System.

I also wanted to mention that
our Section since its founding has

had a distinguished number of real P.S.

estate practitioners serving as Section
chairs, starting with our first chair,
Evert M. Barlow from Erie County

in 1968 and continuing to our im-
mediate past chair, Peter V. Coffey,
from Schenectady County. Although
I could single out the contributions
of many of our past chairs who are
still active in our Section, | did want
to single out James M. Pedowitz. Jim,
a founding member of our Section,
was the fourth chair of the Section,
serving with distinction in 1971-1972.
What is most remarkable about Jim
is that he has continued to actively
participate in Section activities as a
member of our Executive Committee
and as a frequent CLE speaker and
author. His passion for real estate law
burns as bright in 2009 as it did in
1968. Congratulations Jim!

Yes, our Section certainly has a
relatively short but productive his-
tory to build upon. We have accom-
plished much over the past 41 years.
I am sure the ensuing years will be
even better.

Request for Articles

www.nysba.org/RealPropertyJournal

If you have written an article and would like to
have it considered for publication in the N.Y. Real
Property Law Journal, please send it to one of the
Co-Editors listed on page 58 of this Journal.

Articles should be submittted in electronic
document format (pdfs are NOT acceptable) and
include biographical information.

I would be remiss if | did not
close my message without ex-
tending my warmest congratu-
lations to Terry Brooks, the
longtime director of the NYSBA
CLE Department. Terry has
served the State Bar Association
with distinction for over 30
years and has been a very good
friend of the Section. Under
Terry’s guidance and in work-
ing with the various chairs

of our CLE Committee, our
Section over the past 30 years
has presented numerous worth-
while CLE programs for newly
admitted and advanced real
estate practitioners. In addition,
Terry’s department has worked
with our Section in regard to
Section members authoring

a number of texts involving

real property law issues which
are on the New York State Bar
Association “Best Seller List.”
We wish Terry all the best in his
retirement!

Joel H. Sachs
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DIP Financing and Other Bankruptcy Concerns for the

Transactional Real Estate Lawyer
By S.H. Spencer Compton and Andrew D. Jaeger

It has been said that capitalism
without bankruptcy would be like
Christianity without hell (or, perhaps,
more properly, purgatory). There
must be a place of punishment and
redemption in order to maintain faith
in both God and capital markets.

“Young real estate

lawyers today have little

or no experience with
bankruptcy matters, having
only practiced in healthy,
even exuberant, financial
climates.”

As the current economic cycle
wears on (and on), as tenants either
renegotiate their rents or default,
many borrowers are unable to meet
their debt obligations and are seek-
ing relief in the federal bankruptcy
courts. Young real estate lawyers
today have little or no experience
with bankruptcy matters, having only
practiced in healthy, even exuberant,
financial climates. This article will
attempt to familiarize real estate law-
yers with the basic elements of real
estate related issues in connection
with bankruptcies that may arise in
their transactional practices. It is not
intended to be an in-depth discus-
sion of bankruptcy law, but rather a
primer for real estate lawyers who
find themselves working alongside
bankruptcy lawyers.

A Few Definitions

“Debtor in Possession”: The debt-
or which remains in control of
operations.

“Exit Financing”: Financing under a
plan of reorganization that allows the
debtor to exit bankruptcy.

“Petition”: (Bankruptcy Petition
or Petition for Relief). The docu-

ment that commences a bankruptcy
proceeding.

“Plan of Reorganization”: A plan
that sets forth the manner in which a
bankrupt company intends to satisfy
its creditors and exit bankruptcy.

“Prepackaged Bankruptcy”: A bank-
ruptcy case in which the debtor and
certain of its creditors agree to the
terms of a plan of reorganization be-
fore filing a bankruptcy petition. The
court then confirms the plan and the
company emerges from bankruptcy
quickly.

“Pre-Petition Debt”: Debt incurred by
the debtor before a bankruptcy filing.

“Post-Petition Debt”: Debt incurred
by the debtor after a bankruptcy
filing.

“Rollups”: Pre-Petition Debt that is
combined with/converted into post-
petition debt as a condition to provid-
ing additional financing to the debtor.

“Section 363 Sale”: A sale of debtor
assets free and clear of liens pursu-
ant to Section 363 of the Bankruptcy
Code.

“Stalking Horse”: A proposed buyer
chosen by the debtor to make an ini-
tial bid on the debtor’s asset(s). The
stalking horse sets the bar that other
bidders have to bid against, often in
an auction setting. The court gener-
ally grants expense reimbursement
and/or a break-up fee to the stalking
horse.

Chapter 11 Reorganization

Chapter 11 of the Bankruptcy
Code governs the reorganization of
debtor entities, and while there are
other types of bankruptcies, this arti-
cle will focus on certain transactional
issues related to Chapter 11 filings.

The goal of a Chapter 11 filing
is to de-lever the debtor through

the plan of reorganization process,
with the hopes of turning it into a
profitable venture. To give the debtor
necessary time to propose a plan, the
debtor is given the exclusive right to
file a plan for a set period and § 362
of the Bankruptcy Code imposes an
automatic stay on all creditor collec-
tion/foreclosure efforts.

An effective reorganization will
likely require additional capital
which may be obtained in two ways.
The debtor may sell assets pursu-
ant to § 363, which will be discussed
below. Where practicable, the debtor
also may seek Debtor in Posses-
sion (“DIP”) financing. Section 364
authorizes a debtor to borrow money
to preserve the estate or to further the
debtor’s rehabilitation efforts. Most
lenders extend DIP financing on a se-
cured basis. While the collateral may
not typically be comprised of mate-
rial real estate, there are transactions
where real estate can be a significant
part of the collateral.

There are two types of DIP
Financing: defensive DIP loans
extended by existing secured lend-
ers to protect their collateral and the
value of their pre-petition claims, and
third-party DIPs extended by lend-
ers seeking high returns. In addition
to the traditional lender motives
(e.g., collecting fees, an attractive
rate of return and adequate secu-
rity), potential DIP lenders may be
induced by the opportunity to gain
access to non-public information, to
influence the debtor’s management
decisions, and/or to acquire equity in
the debtor upon exiting bankruptcy.
DIP loans can be profitable due to the
debtor’s immediate need for working
capital. Additionally, a lender can be
more certain of repayment because of
DIP loan protections under the Bank-
ruptcy Code.
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DIP Financing

Section 364 provides four levels
of secured financing:

First: A super-priority claim over
other administrative expenses

(8 364(c)(1)); (administrative ex-
penses typically include legal and
other professional and consult-
ing fees plus other post-petition
expenses);

Second: A lien on unencumbered
assets of the debtor (§ 364(c)(2));

Third: A junior lien on already
encumbered assets (8§ 364(c)(3));
and

Fourth: A senior or equal lien on
previously encumbered assets—a
priming lien (8 364(d)).

A court will examine the loan
terms to ensure that they are fair and
reasonable. The court will only autho-
rize a higher level of security if credit
cannot be obtained at the lower level.
The court may authorize a junior lien
on the debtor’s assets even where the
senior lien documents prohibit a ju-
nior lien. A priming lien usually only
occurs when a pre-petition senior
lender becomes the DIP lender and
primes itself or if adequate protection
is provided to the pre-petition senior
lender.

Should a Dip Lender Require a
Mortgage/Deed of Trust?

Whether a DIP loan is adequately
perfected by its court-ordered lien
pursuant to 8 364 of the Bankruptcy
Code or whether mortgages or deeds
of trust are required to perfect the
DIP lien on real property can be a
source of debate between real estate
and bankruptcy attorneys.

Bankruptcy attorneys will assert
that the § 364 lien on all the debtor’s
assets provides adequate security for
the DIP loan and that, if the debtor
defaults, the bankruptcy court will
enforce the order granting such lien.
Furthermore, mortgages and deeds of
trust are expensive and time-consum-
ing in a situation where lack of funds
and urgency prevail.

Nevertheless, real estate attor-
neys will ask:

How can we be sure that a state
court would honor the DIP lender’s
lien where no mortgage/deed of trust
is of record? Doesn’t a mortgage/
deed of trust need to be recorded in
accordance with applicable state law?
Doesn’t applicable mortgage tax have
to be paid?

Further, what if in a bankruptcy
with multiple debtors, an SPE sub-
sidiary is dismissed from the bank-
ruptcy case? If the bankruptcy court
no longer has jurisdiction, how can
a DIP lender enforce its lien in state
court when there is no mortgage or
deed of trust?

All of the foregoing appear to be
questions of first impression. We have
found no case law to answer them.

Although the real estate at-
torneys’ concerns may be myriad
and well-founded, in the absence of
further collateral-specific issues (such
as breaks in the chain of recorded title
due to poorly documented corporate
mergers and acquisitions), the cost,
complexity and delay of creating and
recording mortgages or deeds of trust
are often prohibitive.

363 Sales

Another way a debtor can raise
operating capital is to sell assets.
Section 363 of the Bankruptcy Code
allows a debtor to sell property in the
ordinary course of business without
court approval (§ 363(c)); or other
than in the ordinary course of busi-
ness with court approval (§ 363(b)).
The court is empowered to order
these sales to be made free and clear
of existing liens (& 363(f)).

Most often, to maximize the
value of the asset to be sold, a debtor
will negotiate an asset purchase
agreement with a potential pur-
chaser who will then act as a stalking
horse. After evaluating all offers, the
debtor enters into a contract with a
proposed purchaser, which is subject
to both Bankruptcy Court approval
and to being out-bid, sometimes in

an auction-like process. Although
the stalking horse purchaser may get
outbid, it nonetheless gains several
advantages. The stalking horse bid-
der will likely receive a break-up fee
and expense reimbursement as well
as enjoying an inside track with the
debtor, official committees, counsel
and their advisors.

Alternatively, rather than use the
stalking horse method, the debtor can
proceed straight to auction with the
outcome subject to Bankruptcy Court
approval.

Exit Financing and Asset
Sales Pursuant to a Plan of
Reorganization

Exit financing is a loan made pur-
suant to a confirmed plan of reorgani-
zation in connection with the debtor’s
exit from bankruptcy. It is analogous
to a take out loan entered into after
completion of construction to pay off
a higher cost construction loan. Exit
financing may pay off the DIP loan,
certain creditors and fund opera-
tions. Unlike DIP financing, there is
no lien created by the Bankruptcy
Court order. Accordingly, mortgages/
deeds-of-trust are required to cre-
ate the lender’s lien. Exit financing,
however, does not require payment of
mortgage tax (8§ 1146(a)).

Additionally, a debtor may sell
assets pursuant to a confirmed plan
of reorganization. A sale pursuant
to a confirmed plan of reorganiza-
tion does not require the payment of
transfer taxes (§ 1146(a)) and may be
free and clear of liens (& 363(f)).

Practitioners should be aware
of a recent case concerning the court
ordered exemption from mortgage
recording taxes and/or transfer taxes
arising out of a § 363 sale.

Section 1146(a) exempts from
stamp or similar taxes the delivery
of a transfer instrument under a
confirmed plan. The issue is whether
“under a confirmed plan” includes
a transfer prior to but in accordance
with a subsequently confirmed plan.
In Florida Dept of Revenue v. Piccadilly
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Cafeterias, Inc., 128 S. Ct. 2326 (2008),
a transfer was made by a debtor prior
to a confirmed plan. The Bankruptcy
Court, Federal District Court and

the Eleventh Circuit all held that the
transfer was exempt under § 1146(a).
The Supreme Court reversed, hold-
ing that to be eligible for the § 1146(a)
exemption, the plan must have been
previously approved.

“[T]itle insurance
companies are now taking
a much closer look at
Bankruptcy Courts’ ‘free
and clear’ orders before
agreeing to insure.”

Title Insurance Concerns

Title insurance will likely be
unavailable to the DIP lender without
recorded mortgages or deeds of trust.
What risks does this present? In ad-
dition to raising state court enforce-
ability questions, a Bankruptcy Court
order does not confirm the ownership
of real estate, the quality of title or, in
some cases, the existence or priority
of pre-existing liens. Furthermore,
creditors improperly or not noticed
in the bankruptcy action may not be
bound by the bankruptcy court order
authorizing the DIP financing.

Whether the transaction is a
sale, a DIP financing or exit financ-
ing, involving the title insurance
company early on in the transaction
is advantageous. The title insurance
company will review the motion, the
Bankruptcy Court order and the par-

REAL PROPERTY LAW SECTION

ties noticed. The real estate attorney
should point out to its client that,
despite a Bankruptcy Court order
authorizing a sale “free and clear”
of liens, local municipalities have
consistently refused to honor the
Bankruptcy Court order as it applies
to real estate taxes. Accordingly, real
estate taxes will probably have to be
paid to be removed from a municipal-
ity’s tax rolls.

Because the sale of real estate in
a § 363 sale is unlikely to be in the
ordinary course of business, the title
insurance company will probably
require court approval to insure the
transaction. This might not apply
where the debtor is a homebuilder
or a condominium sponsor, but the
outcome will be fact-specific.

A recent court decision is giving
title insurance companies concerns.

In it, the Bankruptcy Appellate
Panel for the Ninth Circuit reversed
a lower court order and held that the
senior lien holder could not purchase
the real property free and clear of
a junior lien, notwithstanding the
junior lien holder’s failure to obtain a
stay pending appeal of the sale order.
In Re PW, LLC, 391 B.R. 25 (9th Cir.
BAP 2008). As a result, title insurance
companies are now taking a much
closer look at Bankruptcy Courts’
“free and clear” orders before agree-
ing to insure.

Lastly, there is often confusion
surrounding the statutory 10-day stay
of the Bankruptcy Court order for the
sale of property and the 10-day right
of appeal period. It is important to

Visit us on the Web at

WWW.NYSBA.ORG/REALPROP

distinguish between these two differ-
ent 10-day periods.?

A Bankruptcy Court order for the
sale of property is stayed for 10-days.
However, this may be waived by the
court. (Rule 6004(g)). Note that the
waiver of the stay does not vitiate the
10-day appeal period. This separate
and distinct 10-day period may not
be waived by the court. (Rule 8002).
Generally, title insurance companies
will not insure over the 10-day appeal
period and will require that the order
become final to insure. See In Re PW,
LLC, 31 B.R. 25 (2008).

Endnote

1.  The 10-day period for the stay and
the 10-day appeal period will both
increase to 14 days on December 1,
2009 unless Congress enacts legislation
to reject, modify, or defer the proposed
amendments.

S.H. Spencer Compton is a
senior vice-president and special
counsel, Andrew D. Jaeger is a
senior vice-president and counsel,
both at First American Title Insur-
ance Company of New York.

The authors wish to acknowl-
edge the invaluable contributions of
Diane Meyers, Esq. of Paul, Weiss,
Rifkind, Wharton & Garrison LLP.

This article is reprinted with per-
mission from the September 25, 2009
issue of The New York Law Journal.
© 2009 Incisive Media US Properties,
LLC. Further duplication without
permission is prohibited. All rights
reserved.
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POA: The Power of Information Overload

By Adam Leitman Bailey and Dov Treiman

Introduction

As of September 1, 2009, a new
subtitle in the General Obligations
Law, the “Statutory Short Form and
Other Powers of Attorney for Finan-
cial Estate Planning,” came into effect
in New York.! In making this law
effective, New York has abolished
its old general-purpose easy single-
sheet statutory power of attorney
form (“POA”) and replaced it with a
tremendously complicated new law?
describing a highly complex new
document with a misleadingly named
optional rider.3

The old name had simply been
“Statutory Short Form Power of At-
torney.” The new name gives a strong
clue not only as to the meaning of
the new short form POA, but as to its
weaknesses as well.

The 1948 original drafters de-
signed the old form and its succes-
sors until now to be general purpose
forms that consumers with nothing
but access to a stationery store and a
notary could use with ease. The new
form, designed specifically for estate
planning, is so complicated that those
who use it without attorney guidance
do so at their peril and few attorneys
will be up to full speed on the pitfalls
the new form presents.* Indeed the
new forms are so complicated that
many attorneys working with them
may want to be particularly vigilant
that their malpractice insurance pre-
miums are paid and up-to-date.

Among the most common
places one finds POASs is in real estate
transactions, especially purchases
and sales of land. However, both the
new law and the new form create so
many problems for such transactions
to proceed smoothly, that until either
the Legislature restores the old law or
heavily repairs the new one, the law
will strangle many of these transac-
tions in their cribs.

While the reports that led to the
new law touted it as being intended
to protect the aged and infirm,® its
vast new complexities make its use
nearly impossible without the as-
sistance of an attorney. Therefore,
for all its appearance as consumer
protective legislation, its net effect is
in actuality anti-consumer. At a time
when the real estate industry needs
orderly stability more than ever
before, thanks to the new POA, chaos
has free reign.

You Might As Well Use the Full
Form

Perhaps even more important
than this new form POA is the new
law’s insistence that any other POA,
in order to be effective, must be in
12-point type and contain the stat-
ute’s verbatim explanations to the
power-giver® and the agent just as
to what is happening.” These ex-
planations are so fulsome—about
650-words—as to remove any incen-
tive to use anything but the full statu-
tory form.

Amending the New Law

Various attorneys’ Internet chat
spaces have been abuzz with con-
versations about this new law, most
notably those dealing with Elder Law,
Trusts and Estates, and Real Proper-
ty.8 They report that many banks are
refusing to accept the new form, this
in spite of a clear statutory provision
making it mandatory that they do so,’
even to the point of creating a new
species of lawsuit to compel it.1°

It has thus become clear that
while at first the new POA was
receiving fairly muted enthusiasm,
as time has progressed with the few
short weeks it has been in place, there
has been resultant chaos throughout
the State. Banks, title companies, and
law firms are scrambling to issue
internal memoranda to explain what

to do and in some sectors, various
institutions are refusing to recognize
any power of attorney, new form or
old, executed since the change in law,
or before. Bar associations and indus-
try groups are scrambling to propose
amendments to it to clear up “techni-
cal” problems with it, and many are
those calling for its utter repeal and
restoration of the old statute.'

Clearly, no number of purely
technical amendments will change
the underlying philosophy of this law
that providing the power-giver with
a great mass of reading to do when
signing this instrument somehow
empowers the power-giver to decide
whether signing it is really a good
idea.’? Ideally, a power-giver would
read not only the warnings, but the
text of the document itself. How-
ever, we believe in actual practice,
given the sheer size of this thing, few
power-givers will actually read any-
thing but the signature line. A bold
print warning of a dozen words or so
might have alerted a power-giver to
the magnitude of the power con-
veyed, but not the current form that
so over-informs as to prevent inform-
ing at all. As the philosopher Diderot
observed in his Encyclopédie of 1755,
sometimes a great mass of informa-
tion can camouflage the datum one
actually needs or seeks.®

Which Form Is Valid When

Under the new statute, the old
forms are still valid if they were
signed on or before August 31, 2009.1
The new law does nothing to in-
validate POAs which were valid as
the law stood at the time they were
signed. The new forms are only valid
if signed on or after September 1,
2009. So, the old forms are rendered
invalid if signed too late and the new
forms invalid if signed too soon.1®
Nobody is in a position to know how
many people were in the loop enough
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to know that the form had changed
but jumped the gun by using it too
early. We may therefore be hearing
about cases to straighten out that

bit of mess. While the statute as it
currently stands obliges us to look

at whether a power-giver signed

the POA before or after September

1, 2009, further tinkering with the
statute could create a situation where
there are three or more possible peri-
ods and wordings attached to each—
requiring one not only to examine the
wording, but also what that wording
meant under the statute in effect at
the moment of signature. Therefore
any action the Legislature takes to re-
pair this mess will require even more
heightened caution than the usual.
Before enacting any technical correc-
tions, the Legislature should consult
with a far broader base of practicing
attorneys than it used in creating the
new POA.

Instability and Unreliability

The new POA, although cover-
ing an entire gamut of human activ-
ity, has the potential for enormous
mischief in the area of real estate
law where the two most impor-
tant principles are stability and
reliability—stability in the meanings
of documents,'® reliability in their
authenticity.'’

This new POA appears to violate
both of those principles. As a result,
numerous real estate transactions are
simply not taking place or are taking
place in exactly the manner the par-
ties sought to avoid—requiring the
physical presence of the very people
who gave POAs because it was a
hardship for them to be physically
present. This can only oppress the
unfortunate elderly and infirm who
sought to have their affairs handled
on their behalf and put a damper on
an economy struggling to recover
through renewed commerce. After all,
sometimes a deal postponed becomes
a deal canceled.

As to the stability in the meaning
of the documents, the passage of the
technical amendments to the new law

could clear up the perceived prob-
lems in the law, but might have the
effect of making one examine the date
of the execution of the POA to know
what it means.

For example, under the new law,
the execution of a new POA revokes
all previous ones unless otherwise
specified.’® Some proposed technical
amendments would change that so
that a POA would revoke its prede-
cessors only when it specifically says
50.1% In the meantime, so as to prevent
confusion in the meaning of any form
a practitioner prepares, the preparer
should expressly both override the
provision revoking previous POAs
and insert a provision specifically
reaffirming them.

Along with the new POAis a so-
called “Statutory Major Gifts Rider”
(“SMGR”).2 However, while the
check boxes on the new form cover
real property transactions, some
analysts are finding that the SMGR is
required not only when the attorney-
in-fact is making a gift on behalf of
the power-giver, but also when there
is an ordinary transfer of a real prop-
erty interest. It therefore appears that
so long as this new statute is around,
prudent practitioners should require
an SMGR with every single POA.

This makes the name of the
SMGR completely misleading. Thus,
here too, stability in meaning is vio-
lated from the get-go.

One solution a certain title com-
pany has implemented to limit expo-
sure to a claim that the new POA is
invalid for the lack of an SMGR is to
call the power-giver on the telephone
in all instances and have him or her
confirm the authority of the Agent.
The problem with this procedure is
that the new POA is now, under the
statute, unless otherwise specified,
still in effect when the power-giver is
no longer of sufficiently sound mind
to answer such a question.?! The per-
son making the telephone call there-
fore has no way of knowing whether
the person receiving the telephone
call is sufficiently mentally acute to
answer the question, given the fact

that such acuity has no effect on the
value of the POA itself.

The title company taking this
approach is advising also that it will
require an SMGR on a conveyance for
consideration where there is an obvi-
ous disparity between the price being
paid and the property’s value, such
that the transfer may be deemed to
be, in part, a gift. It also advises that
whenever a property interest is being
transferred by a power of attorney, if
there is no prior law POA executed
and a new POA must be signed, it is
prudent also to execute an SMGR.
Another title insurer requires an
SMGR to insure any transfer pursu-
ant to a new POA.

Authenticity—A Law Ostensibly
Protecting Against Fraud
Encourages It

Authenticity turns out to be
a major issue with the new POA.
First, there is the obvious matter that
since the POA survives the power-
giver’s descent into dementia, there
is no way to check with a demented
power-giver whether the agent is
really doing the power-giver’s will or
whether there is some kind of scam
in effect, potentially even involving a
forgery of the power-giver’s signa-
ture. Indeed, absent court interven-
tion, rather than the old law which
automatically revoked a demented
person’s POA, this new law makes it
effectively irrevocable.

On the other hand, if the power-
giver is demented, it becomes a diffi-
cult question of proof that the power-
giver was not also demented at the
time of the execution of the POA. So,
while the new POA is ostensibly still
in effect during dementia, its authen-
ticity becomes a matter of difficult
and expensive proof.

Second, the law allows the cre-
ation of a power which can only be
exercised by two agents acting simul-
taneously, but creates an exception
to this when two factors are present:
“absence, illness or other temporary
incapacity” of one of the agents and
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potential “irreparable injury” to the
power-giver.?? If both of these factors
are present, the new law says that the
remaining able-bodied agent may act
alone.?

Unless the closing takes place in
the missing agent’s hospital room,
what level of proof should be con-
sidered sufficient to satisfy a title
agent present at that closing that the
missing agent is really absent, ill, or
incapacitated? What level of proof,
indeed what kinds of proof, could
be presented to show that delaying
this closing would inflict irreparable
injury on the power-giver? Does the
phrase “irreparable injury” carry
with it the established meaning in the
law of equity, “cannot be fixed with
money?”’2* Prudent practice by the
title company’s representative in such
a scenario might well be to refuse to
recognize the validity of the present
agent’s authority to act alone. How-
ever, given how many problems are
currently resolved at closings with
an exchange of affidavits, perhaps
some kind of affidavit procedure will
evolve to deal with this issue as well.
Some attorneys considering the issue
have simply come to the conclusion
that under this new statute, the giv-
ing of a power to two agents who
can only exercise it jointly is simply
asking for too much trouble.

A New Cause of Action

The statute purports to create a
special judicial proceeding, presum-
ably in the Supreme Court, when
there is a dispute about whether
to recognize the sufficiency of the
POA .25 The statute authorizes mak-
ing a bank a respondent, if the bank
cannot show good cause why it
refuses to recognize the effectiveness
of the POA .26 Of course, the bank will
have good cause if the title company
deems the presence of the POA an
obstacle to the title being insurable.
Thus, while the bank might have
problems with refusing to recognize
a POA from its own customer, from
across the table, it has little to fear in
this new brand of lawsuit.

Under the new law, as a practical
matter, anybody can refuse to honor
a POA at any time. The burden of
going for a court order is on the one
who wants to insist that the POA is
honored.?’ The one who wants to
refuse to honor the POA can also get
a court order,?® but has no motivation
to do so.

Let us assume, however, that
the new cause of action is actually
meaningful. Note, we have been
discussing the emergency scenario.
While the Supreme Court is perhaps
better suited to handle emergencies
than any other court of this State, it
is still no simple matter and as dif-
ficult as emergency applications are
at the trial level, emergency appeals
are even worse. Few law firms have
the resources to put one together;
few consumers have the resources to
commission such an application—
especially when one considers that
the statutory POA was intended
particularly to serve the needs of the
less affluent. In any event, the nature
of this kind of activity suggests more
use of CPLR 5704(a)* than a full-
blown appeal.

Putting together affidavits by
affiants with personal knowledge
can prove particularly challenging in
such a proceeding and may;, if the real
estate contract has gotten to the point
that time is of the essence, be simply
too late.

There may be a mechanism that
gives the parties enough time to iron
the situation out even if there is as
little time left on a “time of the es-
sence” letter as a single day.

When valuable commercial
interests are at stake, courts of equity
have the power to stop the clock
and calendar.®® Therefore, perhaps
a special proceeding under the new
statute brought just inside an “of
the essence” deadline could take as
much time as it needs to resolve the
issue without the time ever expiring.
But, in order to bind everyone to that
clock stoppage, it would be necessary
to name as respondents everyone
who has touched the deal: grantor,

grantee, bank, and even the title
company.

If that is indeed to be the proce-
dure, then the new POA once again
appears to be a tool exclusively for
those wealthy enough both to use it
and to enforce it. Those who most
need a POA, the less wealthy, cannot
reliably use one.

The Law of Unintended
Consequences: Condominiums,
Business Deals and Unknown
Others

Those of us who use the full
power of word processors are well
aware of the dangerous power of
the command “change all.” When
one uses that feature, often one
finds truly nonsensical results. This
metaphor finds expression in many
fields of human endeavor, and all the
more strongly in complex systems. It
should therefore be with only ex-
treme caution that a legislature passes
a law that reaches inside and changes
a large variety of activities. There
is little evidence to suggest that the
Legislature exercised such caution in
this particular statute.

For example, ever since the very
first condominium, the St. Tropez,
came into existence in New York,
the scheme has included so-called
“Unit POAs” issued to the Board of
Managers by each new unit owner.
These powers enable the Board to
carry on various relatively ministe-
rial functions without having to get
the unanimous consent of the unit
owners. While Unit POAs are valid
so long as they were executed prior to
September 1, 2009, it appears under
the new law any new ones will not
be valid unless they are in 12-point
type and include the 650-word warn-
ings.®! There are currently being
drafted amendments to the new law
which would remove these condo-
minium POAs from the scope of the
new statute, but who is to say what
other POAs are equally quietly being
rendered void?
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As another example, it is very
common in various kinds of con-
tracts to imbed POAs in them.®? It
appears that under the new law,
such imbedded POAs are of doubt-
ful validity. While the drafter of such
contracts could redraft the document
in 12-point type and incorporate the
650-word warnings so as to meet the
two statutory criteria for validity, or
move the POA to a rider, schedule, or
exhibit, it would appear to be a safer
practice to keep the POA a separate
document and in the original contract
insert a clause which says, “Party A
has executed the Power of Attorney
of even date herewith.”

The Unknown Status of Powers
Coupled with an Interest

Also on the stability front, previ-
ous POA law had it that a POA died
with the power-giver unless it was
a so-called “power coupled with an
interest.”3?

While the entire range of a
“power coupled with an interest”
is beyond the scope of this article,
suffice it to say that we are referring
to powers of attorney granted to
persons who are supposed to benefit
from or are supposed to be protecting
their own interests with the receipt of
this power.

Consider this simple example of
a “power coupled with an interest.”
D borrows $5,000 from C and signs a
promissory note promising to repay
the $5,000 on a schedule of payments.
The note further provides that if D
defaults on those payments, C has a
POA to sell the shares of stock that
D has placed with C as collateral to
secure the loan. This POAis clearly
not for D’s convenience, but is rather
to secure C’s interest in D’s property.
Thus, this power (the POA) is “cou-
pled” with the interest C has in D’s

property.

Such a power coupled with an
interest does not die when D dies.3*

However, under the new POA
law, all POAs die with the power-
giver, without exception.®® Whether

the courts will take the Legislature at
its word creates an uncertainty as to
whether coupling POAs with an in-
terest will nonetheless survive death.
Powers coupled with an interest were
until now powerful tools throughout
the world of business, but their exact
status is at the moment unknown and
unknowable.

As a further example of an issue
relating to a power coupled with an
interest, two property owners es-
tablish a single zoning lot with the
developer-owner having the right to
further expand the zoning lot. The
property owners agree to execute any
further documents that are required
to do so, but, if they do not execute
the documents necessary to expand
the zoning lot, the developer-owner is
granted a power of attorney coupled
with an interest to execute them on
their behalf. Such a power granted
in a document executed on or after
September 1, 2009 may no longer be
effective.

On a related note, however, it
should be observed that the new law
makes no exceptions for people in
genuinely desperate straits without
access to a computer or stationer to
get the exact wording required for an
effective power of attorney.® For such
people, it is just plain too bad; their
transactions cannot go forward.

Powers of Attorney Issued by
Governments and Business
Entities

It should be noted that although
fairly obtusely worded, the statute
has no application to POAs executed
by or on behalf of governments and
business entities.>” However, al-
though the ability to transfer property
frequently comes from the operating
agreement, in some instances the
ability to transfer property will flow
from one individual to another by
power of attorney. These powers, as
non-statutory powers, may need to
comply with the provisions of the
new statute applicable to non-statuto-
ry powers.

What would such a POA look
like? Consider, for example, a small
corporation formed by five friends,
one of whom actually has money,
another of whom is the monied one’s
brother, and three of whom are long-
term friends; the non-monied friends
are supposed to run the business.
The monied brother could issue a
power of attorney to his non-monied
brother working the business to sign
all the forms the business has to sign
through the year. This would be a
POA for a business purpose where
the power-giver wants to be a non-
participating shareholder, leaving the
actual participation to his brother.
There could be a shareholder agree-
ment setting forth all these details
and imbedded in that agreement
could be the POA we have described.

If so, any POAs executed in such
contexts are invalid if they lack the
650-word warning and 12-point type
the statute requires for all individu-
als’ POAs executed on or after Sep-
tember 1, 2009.38

The Well-Meaning
Troublemaker

There can be little doubt that the
intent of this statute is benign and
principally aimed at giving the old
and infirm a cheap, simple procedure
to have their affairs taken care of by a
trusted friend or relative while ensur-
ing that the helper does not become
an oppressor.3®

Perhaps a much simpler over-
haul of the old statute was all that
was necessary: requiring that a POA
be accompanied by a contemporary
photograph of the power-giver or
valid identification; requiring that the
power-giver incorporate a current ad-
dress and telephone number.

However, as currently crafted,
the statute is so riddled with prob-
lems, both substantive and proce-
dural, that it has injected into the
entire legal system huge instabilities,
particularly those endangering the
orderly secure transfer of real proper-
ty.#0 Until the Legislature finishes the
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job of amending out its kinks and the
courts have had a chance to construe
what all that language means, it’s go-
ing to be a real mess. While they are
at it, the Legislature should give seri-
ous thought to a more terse warning
to the power-giver, something like
the kind of text that fits on a pack of
cigarettes.*!
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Tenancy by the Entirety and Same-Sex
Marriage—Continued

By James M. Pedowitz

This article is an update to my
previous article, Tenancy by the En-
tirety and Same Sex Marriage in New
York,! which was written when same-
sex marriage was still not authorized
in New York, and in many circum-
stances not recognized. For instance,
where a same-sex couple that was
joined in a civil union in Vermont,
in accordance with Vermont law, the
survivor was nhot recognized as a
surviving spouse in New York.?

”Unless the statutory
definition of tenants by the
entirety in section 6-2.2

of the Estates, Powers

and Trusts Law is also
changed, the authorization
or recognition of same-sex
marriages in New York will
still not permit same-sex
married partners to hold
real estate in New York as
tenants by the entirety.”

Since then, the House of Del-
egates of the New York State Bar As-
sociation endorsed civil marriage for
same-sex couples on June 20, 20092
and the New York State Legislature
appears to be ready to pass legisla-
tion, which Gov. David Paterson has
indicated that he may approve, that
will permit same-sex marriages in
New York, and also to recognize them
here if lawfully contracted in another
state or country.*

As a real estate attorney who has
worked on real estate titles involving
joint ownership of real property for
over 50 years, and who has written
and lectured on the numerous differ-
ences between tenancy in common
and joint tenants,® the legal effects

of the deed are significantly differ-
ent, and can be extremely important.
In order for a same-sex couple to
have the benefits of a tenancy by the
entirety, the statutory definition of the
article will have to be changed.

Unless the statutory definition of
tenants by the entirety in section 6-2.2
of the Estates, Powers and Trusts
Law (“EPTL”) is also changed,’ the
authorization or recognition of same-
sex marriages in New York will still
not permit same-sex married partners
to hold real estate in New York as ten-
ants by the entirety. The reason is that
the statutory definition of tenants by
the entirety under the present statute
is limited to “a husband and a wife,””
which would, by its terms, eliminate
any possibility of both grantees being
of the same sex. A “husband” must
be a validly married male, just as a
“wife” must be a validly married
female.®

Many of the attributes of tenancy
by the entirety have devolved from
“ancient times” when the law recog-
nized a spousal unity of a husband
and a wife, and treated them as
though they were collectively one
person,® and as Powell on Real Property
states, “the husband was the one.”1?
No such history can be applied to a
tenancy by the entirety where there
is no male “husband,” who once
had the broad power that justified a
husband and wife being treated as a
single spousal entity.

The solution may lie in a new
statute in New York that re-writes the
attributes of a tenancy by the entirety,
or a re-definition of tenants by the
entirety in EPTL § 6-2.2 to eliminate
the words “husband and wife.”

A possible revision of EPTL §
6-2.2 that would eliminate the words
“husband and wife” and which could

accommodate same-sex marriages
could include the following changes:

When estate is in common,
in joint tenancy or by the
entirety, add to subsection
(a) “...or is a tenancy by
the entirety as described

in sub-division (b) of this
section.”

Subsection (b) could be changed
to read:

(b)(i) A disposition of real
property to two persons
who are lawfully mar-
ried to each other creates
in them a tenancy by the
entirety, in which both
spouses own the entire
interest in the estate, un-
divided, but with right of
survivorship during their
marriage to each other;
unless expressly declared
to be a joint tenancy or a
tenancy in common.

(ii) A tenant by the entirety
shall have the power to
sell or encumber his/

her interest in property
owned in a tenancy by the
entirety, except that the
survivorship right of the
other spouse shall be unaf-
fected by such conveyance
or encumbrance, and the
interest of the grantee from
the grantor tenant by the
entirety shall be treated as
a tenant in common with
the non-conveying tenant
by the entirety.

(iii) The termination of a
tenancy by the entirety by
the wrongful act of one of
the tenants by the entirety
shall not inure to the ben-
efit of the wrongdoer.™!
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Should the Warranty of Habitability Apply to

Condominiums?

Enforcing Owners’ Rights Against Delinquent Boards

By William Walzer

When an owner of a coopera-
tive apartment in New York endures
persistent leaks or other disruptions
emanating from faulty building com-
ponents, the remedies are clear under
the New York Real Property Law.!
However, the remedies available to a
condominium owner suffering identi-
cal conditions are far less clear.?

The owner of a cooperative apart-
ment receives, as one of the indicia of
ownership, a proprietary lease from
the building owner, the apartment
corporation.® Because the relationship
between the apartment corporation
and the unit owner is one of landlord
and tenant,* the warranty of habit-
ability set forth in section 235-b of the
Real Property Law applies.® It states:

In every written or oral
lease or rental agreement for
residential premises the
landlord or lessor shall be
deemed to covenant and
warrant that the premises
so leased or rented and

all areas used in connec-
tion therewith in common
with other tenants or
residents are fit for human
habitation and for the uses
reasonably intended by
the parties and that the
occupants of such prem-
ises shall not be subjected
to any conditions which
would be dangerous, haz-
ardous or detrimental to
their life, health or safety.®
(emphasis added)

The standard for a breach of the
implied warranty of habitability is
measured “in the eyes of a reasonable
person,” not in a vacuum that ignores
the “essence of the modern dwell-
ing unit.”” The statute was intended
to provide an objective standard for

“those essential functions which a
residence is expected to provide.”®

”"Without the same
statutory support,
condominium owners
seeking recourse for the
conditions that constitute a
breach of the warranty of
habitability must navigate
a more circuitous and
sparsely traveled route of
state and local statutes, as
well as case law, to achieve
a damage award.”

A tenant who is able to show a
breach of the warranty under this
section is entitled to damages. Proof
of the conditions constituting the
breach will result in a court’s award
of damages based upon a percentage
reduction of the rent. Typical breach
of warranty conditions include per-
sistent leaks, holes in walls, odors,
mold, and the failure of essential
services such as fresh water or heat.
It is not uncommon to see reductions
of 10% to 50% of the rent, according
to the severity of the conditions in a
leased apartment. The statute specifi-
cally allows these reductions to be
awarded without expert testimony as
an aid to the fact finder.® Rent reduc-
tions are commonly made in land-
lord-tenant summary proceedings by
Civil Court judges who are experi-
enced with the issues relating to these
conditions and the relevant law.1°

Condominium owners, on the
other hand, have a different legal
relationship with their building
management. Instead of a proprietary
lease, Condominium owners receive
a deed to evidence ownership of

their condominium.* Condominium
owners are not tenants. Thus the
statutory warranty of habitability has
been held inapplicable to condomini-
ums.2 Without the same statutory
support, condominium owners seek-
ing recourse for the conditions that
constitute a breach of the warranty
of habitability must navigate a more
circuitous and sparsely traveled route
of state and local statutes, as well as
case law, to achieve a damage award.
The lack of a comprehensive and
straight-forward statutory remedy for
condominium owners suffering from
uninhabitable conditions, as there

is for cooperative owners, makes
enforcement by a condominium unit
owner much more expensive and
time consuming, and any potential
damage award is far less certain. In
light of the patchwork legislation
currently supporting condominium
owner’s claims and the strength of
defenses that can be asserted by the
condominium boards of managers, it
would make sense for the legislature
to extend the warranty of habitability
to cover substandard conditions in
condominiums.

Laws Which Aid Condominium
Unit Owners

Governance of a condominium
is vested in its board of managers.™
The key documents that dedicate a
building to a regime of condominium
ownership are the declaration, the by-
laws, and the floor plans that show
the units.'* The declaration describes
in narrative form, and the floor plans
show visually, which portions of the
building are the individual units
(generally within the four walls of the
apartment) and which building ele-
ments are common areas; the upkeep
of which is a concern of all owners.*
The declaration generally imposes

16
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upon the board of managers the duty
to maintain the common elements.16

The obligation of a condominium
board of managers to the unit own-
ers is one of a fiduciary.'” In Board
of Managers of Fairways at North Hill
Condominium v. Fairway at North Hills,
the Second Department held that
board members of a condominium
must perform their duties “in good
faith and with that degree of care
which an ordinary prudent person
in a like position would use under
similar circumstances.”*®

The Condominium Act is found
in Article 9-B of the Real Property
Law. Section 339-ee (1) of the Condo-
minium Act creates an obligation on
the part of all condominium boards
to maintain and repair the common
elements of their buildings. The sec-
tion states:

[E]ach unit owner shall
be deemed the person in
control of the unit owned
by him or her, and the
board of managers shall
be deemed the person in
control of the common
elements, for purposes of
enforcement of any such
law or code, provided,
however, that all other
provisions of the multiple
dwelling law or multiple
residence law, otherwise
applicable, shall be in full
force and effect...!®

Section 78 of the New York Mul-
tiple Dwelling Law imposes affirma-
tive obligations or repair on multiple
dwelling owners.?° The section reads,
in pertinent part, as follows:

Every multiple dwelling,
including its roof or roofs,
and every part thereof

and the lot upon which it
is situated, shall be kept

in good repair. The owner
shall be responsible for
compliance with the provi-
sions of this section; but
the tenant also shall be li-
able if a violation is caused

by his own willful act,
assistance or negligence or
that of any member of his
family or household or his
guest. Any such persons
who shall willfully violate
or assist in violating any
provision of this section
shall also jointly and sev-
erally be subject to the civil
penalties provided in sec-
tion three hundred four.?

Similarly, the New York City
Housing Maintenance Code, in § 27-
2005, requires the owners of multiple
dwellings in the City of New York to
keep the premises “in good repair.”??

The New York City Department
of Housing Preservation and Devel-
opment promulgated a list of viola-
tions deemed rent impairing, pursu-
ant to authority given by § 302-a of
the Multiple Dwelling Law.2® This list
is found in Title 28 of the New York
City Rules, and includes a require-
ment that owners fix leaky roofs.2*

Both New York State law,2® and
the New York City Administrative
Code define a nuisance.?8 New York
Multiple Dwelling Law § 309, in per-
tinent part, reads as follows:

The term “nuisance” shall
be held to embrace pub-
lic nuisance as known at
common law or in equity
jurisprudence. Whatever
is dangerous to human life
or detrimental to health,
and whatever dwelling is
overcrowded with occu-
pants or is not provided
with adequate ingress and
egress or is not sufficiently
supported, ventilated,
sewered, drained, cleaned,
or lighted in reference to
its intended or actual use,
and whatever renders the
air or human food or drink
unwholesome, are also
severally, in contempla-
tion of this law, nuisances.
All such nuisances are
unlawful....2”

Courts Have Viewed
Condominium Boards as the
“Owner” of the Common
Elements

A surprisingly small number of
reported court cases apply these stat-
utes in the context of a multifamily
condominium building. The condo-
minium association was deemed the
“owner” responsible for repairs of the
common elements under the Multiple
Dwelling Law in Pershad v. Parkchester
South Condominium,?® Smith v.
Parkchester North Condominium,?® and
Gazdo Properties Corp. v. Lava.®® In
Independence Community Bank v. East
86th Street, L.L.C., the court conclud-
ed that the condominium association
was responsible to cure violations
of the New York City Building Code
in the common areas.® In Hatcher v.
Board of Managers of the 420 West 23
Street Condominium, the court exam-
ined whether a Multiple Dwelling
Law provision requiring resident
superintendents in buildings having
absentee landlords should apply to
condominiums. The Hatcher court
held that, since the condominium’s
board of managers was deemed the
owner and each member of the board
resided in the building, no resident
superintended was required.32

Damages May Be Awarded
Against Condominium Boards

Since condominium boards have
been held responsible to make re-
pairs, it would seem logical that their
failure to make repairs should result
in monetary liability in the same way
that similar failures in the landlord-
tenant context result in rent abate-
ments. However, even fewer cases
have held condominium boards liable
to unit owners in damages for breach
of their duties to make repairs to the
common elements. Also troubling,
the statutes and ordinances cited
above, on which condominium own-
ers may rely to support a duty owed
to them, have no provisions specify-
ing damages for violations.

Affirmative claims for damages
brought by condominium owners
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were allowed in Board of Managers

of Dickerson Pond Condominium 1 v.
Jagwani®3and Granada Condominium |
v. Morris.3* Defenses asserted by own-
ers in actions brought by their boards
to recover common charges survived
summary judgment in In re Abbady
(Mailman),*® and Residential Board of
Managers of the Century Condominium
v. Berman.%6 But these cases provide
little analysis to support their hold-
ings. Despite a paucity of condo-
minium cases allowing damages, case
law does allow courts considerable
latitude in fashioning a remedy for
breaches of fiduciary duty. The First
Department in Wolf v. Rand,* said:

Since the breach of fidu-
ciary duty was proved,
the court may be accorded
significant leeway in
ascertaining a fair approxi-
mation of the loss,* as
contrasted with the more
precise, compensatory,
standard of a contract or
tort case,® so long as the
court’s methodology and
findings are supported by
inferences within the range
of permissibility,*® which
is the case herein. After
all, “[w]hen a difficulty
faced in calculating dam-
ages is attributable to the
defendant’s misconduct,
some uncertainty may be
tolerated.”*!

The general principles for estab-
lishing a monetary award for damage
to real property are well established.
In the case of Jenkins v. Etlinger, the
Court of Appeals stated:

Recovery for temporary
injury to real property may
be measured by the value
of the loss of use, which is
determined by the de-
crease in the property’s
rental value during the
pendency of the injury. 2

Condominium Owners Face
Litigation Hurdles

Tenants asserting a breach of
the warranty of habitability need
only show evidence of poor condi-
tions, without regard to questions of
negligence or active fault.*®* However,
the law regarding condominiums is
unclear and requires further develop-
ment. One can imagine numerous
issues and defenses that could be as-
serted by condominium boards.

First, as noted above, the primary
claim of a condominium owner will
be a breach of fiduciary duty by the
board. Since the nature of a breach of
fiduciary duty is tort ,* the plaintiff
will have to establish all the elements
of a tort claim. In any such claim,

a threshold question is whether a
breach occurred. Since the owner
can’t rely on the warranty of habit-
ability, the court will need to struggle
with the question of whether specific
statutes establishing a duty were
breached.

The plaintiff will then have to
establish negligence on the part of
the condominium board. It is un-
clear whether a board may claim in
defense of damages that the board
acted prudently despite the fact that,
for example, leaks inundated an
apartment for a period of months. A
board might argue in defense that it
took months to hire a contractor and
for that contractor to prepare for and
perform the repair.

Questions of proximate cause
will also be at issue. Under tort
doctrine, the condominium owner
must establish that the board’s breach
of duty was the proximate cause of
the injury.*® This in turn will involve
questions of burden of proof. Must
the plaintiff prove exactly how water
found a route into the apartment, or
can she simply rely on a logical pre-
sumption that if the water came from
outside the apartment it must have
been the result of a failure of the com-
mon elements? Can the plaintiff meet
the burden without expert witness
testimony concerning the manner

in which the physical damage to the
apartment occurred?

Proving Damages Requires
Expert Witness Testimony

To prove diminished value dam-
ages under Jenkins, supra, the plaintiff
will need to provide the testimony
of an expert witness who will as-
sume as true the plaintiff’s descrip-
tion of unlivable conditions within
the apartment during the period it
suffered from the board’s inatten-
tion. A three-year limitations period
applies to breaches of fiduciary duty
when damages are sought, with each
adverse event signaling the start of a
new limitations period.*8

The damage expert will consider
the rental value of the apartment as
if it were not affected by the condi-
tions of neglect, and compare it to
the rental value of the apartment as
it actually was during the period of
board inattention. The difference of
each monthly assessment, added for
the entire loss period, would yield the
damages. Of course, the fact finder
is not required to accept the calcula-
tion of the damages provided by the
expert and can substitute its own
judgment. Moreover, the board could
argue that the loss calculation should
be based on a diminution of the com-
mon charges payable with respect to
the unit as a substitute for fair rental
value, instead of the actual fair rental
value as calculated by the expert. In
most cases the fair rental value of an
apartment would be substantially
higher than the common charges.

Condominium Boards Will
Assert the Protections of the
Business Judgment Rule

In addition to the burden of prov-
ing case elements that a typical tenant
doesn’t need to address, a condo-
minium owner squaring off against
her board potentially faces a power-
ful defense—the business judgment
rule. Under the business judgment
rule, courts will not review decisions
of a board made in good faith.*” As a

18
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general matter, the business judgment
rule applies to decisions of a condo-
minium board of managers, just as it
does to other boards.*® But the rule
does not apply where the contested
board action either (1) is not autho-
rized under the condominium gov-
erning documents or state law; or (2)
has no legitimate relationship to the
welfare of the condominium; or (3)

is in breach of fiduciary duty to unit
owners.* It is difficult to imagine the
effective assertion of this defense in a
matter in which rainwater regularly
inundates a condominium unit. Yet
there may be circumstances where the
board can assert business judgment
protections for an extended period

of time, such as when repairs are
delayed while a contractor is engaged
and a comprehensive plan of work
for the entire building is finalized.%0

”Leaks and other physical
problems associated with
multifamily condominium
buildings often fall
disproportionately on

a single owner or small
group of owners.”

Conclusion

Leaks and other physical prob-
lems associated with multifamily
condominium buildings often fall
disproportionately on a single owner
or small group of owners. Some-
times, litigation is the only available
response to a board’s inattention or
sheer indifference. Yet the burdens
facing a condominium owner seeking
damages for having to live with unin-
habitable conditions are many. While
the same conditions in a cooperative
apartment can result in a quick and
efficient abatement award, rendered
by a judge with expertise in the area,
the condominium owner must pro-
ceed in a plenary action, hire experts,
conduct extensive discovery to un-
derstand how the board has breached
its duty, and then face uncertainties
at trial concerning burdens of proof
and qualitative standards of board

conduct. There is no justification for
this dichotomy, and the New York
legislature should act by extending
the protection of § 235-b of the Real
Property Law to condominiums.
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for summary judgment); Bailer v. Ringe,
255 A.D. 976, 976, 8 N.Y.S.2d 99, 100

(2d Dep’t 1938) (finding nuisance from
illegal use, and holding that the loss of
rental value of the plaintiff’s property is
the proper measure of damages, “even
though plaintiff’s dwelling was not
rented, and [even though] plaintiff did
not seek to rent it”)

Greenwich Realty v. Meltzer, 18 Misc.

3d 133(A), 856 N.Y.S.2d 498, 2008 WL
162162, 2008 N.Y. Slip Op. 50119(V), at

*1 (Sup. Ct. App. T. 1st Dep’t 2008) (per
curiam) (finding the warranty violated by
water leaks into a cooperative apartment
over a period of years) (citing N.Y. REAL
Prop. § 235(b) (McKinney 2006)).

Pergament v. Roach, 18 Misc. 3d 1141(A),
859 N.Y.S.2d 898, 2008 WL 586253, at
*4 (Sup. Ct. Nassau Co. 2008) (citing
sources).

Id. (citing Northbay Constr. Co. v. Bauco
Constr. Corp., 38 A.D.3d 737, 738, 832
N.Y.S.2d 280, 281 (2d Dep’t 2007)); see also
Laub v. Fassell, 297 A.D.2d 28, 30-31, 735
N.Y.S.2d 534, 536 (1st Dep’t 2002) (citing
R.M. Newell Co. v. Rice, 236 A.D.2d 843,
844-45, 653 N.Y.S.2d 1004, 1005 (4th Dep’t
1997) (dismissing plaintiff’s complaint
because the plaintiff’s injury was not
proximately caused by the fiduciary’s
breach of his duty)).

Kaymakcian v. Bd. of Mgrs. Charles House,
49 A.D.3d 407, 407-408, 854 N.Y.S.2d
52, 53 (1st Dep’t 2008) (citing Kaufman v.
Cohen, 307 A.D.2d 113, 118, 760 N.Y.S.2d
157 (1st Dep’t 2003)).

47.  Levandusky v. One Fifth Ave. Apt. Corp.,
75 N.Y.2d 530, 537-538, 553 N.E.2d
1317, 1321, 554 N.Y.S.2d 807, 811 (1990)
(“The business judgment rule prohibits
judicial inquiry into actions of corporate
directors ‘taken in good faith and in the
exercise of honest judgment in the lawful
and legitimate furtherance of corporate
purposes.””) (quoting Auerbach v. Bennett,
47 N.Y.2d 619, 629, 393 N.E.2d 994, 1000,
419 N.Y.S.2d 920, 926 (1979)).

48.  See Levandusky, 75 N.Y.2d at 537-38,
553 N.E.2d at 1321, 554 N.Y.S.2d at 811
(adopting the business-judgment rule
for cooperatives, and in strong dicta,
for condominiums); see also Hunt v.
Sharp, 83 N.Y.2d 883, 649 N.E.2d 1201,
626 N.Y.S.2d 57 (1995) (applying the
business judgment rule to condominium
boards but holding that individual board
members cannot avail themselves of the
business-judgment rule after first failing
to act upon defendants’ application
within the time required by the bylaws,
and then acting in bad faith by denying
defendants’ application to make the
basement garage unit a fiscally efficient
operation).

49.  See Levandusky, 75 N.Y.2d at 538, 553
N.E.2d at 1322, 554 N.Y.S.2d at 812.

50. Itis self-evident that a board can’t shift
blame to its own managing agent. In
addition, a board can’t shift blame to the
professionals or contractors it hired to
make the repairs. As the Court stated in
Jacobson v. 142 E. 16 Coop. Owners, Inc.,
295 A.D.2d 211, 211, 743 N.Y.S.2d 500, 500
(1st Dep’t 2002):

Pursuant to Multiple Dwell-
ing Law § 78(1) defendant
landlord and managing agent
were under a nondelegable
duty to maintain the premises
at issue, “including its roof or
roofs, and every part thereof
and the lot upon which it is
situated...in good repair,” and
are thus “vicariously liable for
any negligence on the part of
the independent contractor” in
effecting repairs.

Id. (emphasis added) (quoting Dowling v.
257 Assoc., 235 A.D.2d 293, 652 N.Y.S.2d
736 (1st Dep’t 1997)).

William Walzer is a partner in
Davidoff, Malito & Hutcher, LLP,
practicing in the areas of real estate
and corporate law from the firm’s
Garden City office.
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Evidentiary Issues in the New York City Housing Court
By Gerald Lebovits and Julia Marter

l. Introduction

New York State rules of evidence
apply in all summary proceedings
in the New York Civil Court Hous-
ing Part,! commonly called the New
York City Housing Court. Housing
Court judges, like all judges, often
have great discretion over whether to
admit evidence presented to them at
hearings and trials.2 Housing Court
judges base their decision to allow
or exclude evidence on whether the
proponent of the evidence has laid a
proper foundation by showing: the
item is relevant,® the evidence is accu-
rate and authentic,* and the probative
value of the evidence substantially
outweighs any prejudice.®

Evidence comes in several forms:
testimony, exhibits, admissions, stipu-
lations, and facts judicially noticed.®

Direct evidence directly sup-
ports the truth of an assertion.”
Eyewitness testimony recounting the
actual event, for example, is direct
evidence.? Indirect, or circumstan-
tial, evidence is direct evidence of a
collateral fact from which the court
may infer a fact in issue.® Expert testi-
mony is an example of circumstantial
evidence.?® Courts proceed cautiously
when a case rests solely on circum-
stantial evidence.!

After evidence is marked or
deemed marked for identification,
a petitioner’s exhibit is called Peti-
tioner 1 (and then 2, 3, and so on) for
identification'? and, if admitted, Pe-
titioner’s 1 (and then 2, 3, and so on)
in evidence.’® A respondent’s exhibit
is called Respondent’s A (and then B,
C, and so on) for identification and, if
admitted, Respondent’s A (and then
B, C, and so on) in evidence.* A court
exhibit is called Court’s 1 for identifi-
cation or Court’s 1 in evidence.

Before evidence is admitted, the
opposing party may conduct a voir
dire—question the witness to ascer-
tain whether the evidence may be

admitted.1® A voir dire is different
from cross-examination.® A voir dire
tests the admissibility of the evidence,
not its weight.” Cross-examination,
on the other hand, occurs after direct-
examination and tests the reliability
and truthfulness of the testimony
offered on direct-examination.18
Cross-examination must be directed
to matters raised on direct-examina-
tion.2? If not, the cross-examination

is deemed outside the scope of the
direct-examination.?

Anything that will help prove or
disprove a material fact in dispute
should be introduced into evidence—
on direct or cross—including written
agreements, deeds, leases, registra-
tion statements, violation reports,
bills, receipts or other proof of pay-
ment, photographs, and witness testi-
mony.?! Lawyers and unrepresented
litigants should anticipate evidentiary
issues to ensure that their proof is
accepted, admitted, credited, and
given the appropriate weight—and to
assure that inadmissible evidence is
excluded or discredited.

This article discusses the admis-
sibility of documents and testimony
commonly offered into evidence
during Housing Court hearings and
trials.

II.  Motions in Limine

Since the 1997 Housing Court
Initiative, Housing Court comprises
two branches: resolution parts and
trial parts.?? Resolution parts handle
issues related to settlement, orders
to show cause, disclosure, and mo-
tions. Trial parts conduct hearings
and trials.?* In conducting hearings
and trials, trial parts resolve trial evi-
dentiary issues® and motions in lim-
ine, which are pretrial requests to al-
low the introduction of evidence or to
prevent evidence from being referred
to or offered at trial.?8 Resolution
parts faced with an evidentiary issue
filed as a motion in limine should

deny the motion without prejudice to
renew before a trial part.

A ruling on a motion in limine
does not preserve evidentiary error
for appellate purposes.?’ To raise an
error on appeal, an opponent should
formally object when the evidence is
offered or excluded during the trial .2

lll.  Relevance and Prejudice

Housing Court trials are bench
trials.?® Cases requiring a jury are
referred to the Civil Court’s Plenary
Part. Because there are no juries
in Housing Court, Housing Court
judges will often admit evidence in a
close case and give the evidence the
weight it deserves—sometimes none
at all.

For evidence to be relevant in
New York, it must tend to make the
existence of a relevant fact more prob-
able than it would be without that
evidence.®® Determining relevancy
is more a question of experience and
logic than of law.3! The same can be
said for deciding whether, on bal-
ance, the danger of unfair prejudice
of a piece of evidence substantially
outweighs its probative value.®?

Even relevant evidence will be
excluded if it is remote, mislead-
ing, or substantially prejudicial.® In
Housing Court, where there is no jury
to be confused, misled, or prejudiced,
judges rarely reject evidence as un-
fairly prejudicial.

IV. A Word About Prima Facie
Evidence

Prima facie evidence is given
significant weight in Housing Court.
It is “[e]vidence that will establish a
fact or sustain a judgment unless con-
tradictory evidence is produced.”3*
Prima facie evidence is treated as a
rebuttable presumption that shifts the
burden of production to the oppo-
nent.®® A judge who accepts a docu-
ment as prima facie evidence assumes
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that the contents of that document
are true unless the opponent provides
evidence to the contrary. The oppo-
nent must be given an opportunity to
rebut.®

As opposed to prima facie evi-
dence, some documents are admissi-
ble as mere demonstrative evidence.®’
Demonstrative evidence explains
or illustrates oral testimony.® It
is not real evidence.®® Videotapes,
photographs, and other visual aids
are often considered demonstrative
evidence.*® Housing Court judges
will admit demonstrative evidence
that is relevant, non-prejudicial, and
not misleading.*!

V. Burdens of Proof and
Objections

Petitioners bringing summary
claims to Housing Court (nonpay-
ment, holdover, HP (repair), Article
7A, illegal lockout, and harassment
proceedings)*? have the burden
to prove their prima facie cases.*?
Petitioners prove their prima facie
cases if they prove the elements of a
petition that states a cause of action.*
The petitioner’s goal in submitting
persuasive evidence to the court is
to satisfy this burden.*® If a litigant
forgets to prove an element of the
prima facie case, the judge might, in
the court’s discretion, let the party
reopen the proceeding if the oppos-
ing side is not prejudiced.*® Once
petitioners establish their prima facie
cases, the burden of proof shifts to
the respondent to assert defenses and
affirmative defenses.*’

If the respondent proves an af-
firmative defense,*® then the burden
reverts to the petitioner to rebut, dur-
ing its rebuttal case,*® that affirmative
defense with evidence of its own.>°

A litigant must object to evidence
it deems inadmissible to prevent
its admission into evidence and to
preserve for appeal the matter of its
admissibility.5* The objection must
specifically state the grounds for
objection—for example, hearsay.>? If
the court rejects a piece of evidence,
the proponent of that evidence

should make an offer of proof to
protect the record on appeal.>® An
objection that is “sustained” means
that the judge will not allow the ques-
tion to be asked or will not admit the
evidence.> An objection that is “over-
ruled” means that the witness must
answer the question or that the judge
will allow the evidence.

VI. Public Documents and
Records

Public records are easy to intro-
duce into evidence. Because public
agencies must keep their original
work, most public documents
submitted to the court will techni-
cally be copies. To be accepted into
evidence, all copies of public docu-
ments must be certified by the agency
producing the documents.%® A cer-
tification is a statement or signature
by the agency head or a designated
employee that the documents are true
copies of an agency’s records.” That
certification must be authenticated.%®
Authentication provides a minimum
assurance that the evidence is what
it purports to be and what its pro-
ponent claims it to be.>® Most public
documents contain an official seal
that authenticates them.5°

Once a public record has been
certified, it is prima facie evidence
of its contents.5! If a copy of a pub-
lic record is unsigned, someone at
the public agency should be able to
tell the litigant how to certify the
record.%? If a record cannot be certi-
fied, a living witness who recognizes
the document may testify that it was
made in the regular course of busi-
ness contemporaneous with the event
it records.53

Some examples of public docu-
ments that require certification
and which are commonly brought
to Housing Court are deeds to a
building, Division of Housing and
Community Renewal (DHCR) rent
registrations, Multiple Dwelling
Registration (MDR) statements, and
New York City Housing Authority
(NYCHA) Board determinations.®*

The certification rule has some
exceptions. Several public documents
commonly introduced in Housing
Court need not be certified. For exam-
ple, MDR statements can be accessed
on the court’s computer and, if ac-
cessed this way, are admissible under
Multiple Dwelling Law § 328(3) with-
out certification as a judicially noticed
fact.5® It is in the judge’s discretion
whether to access the court’s com-
puter to look at an online MDR state-
ment; landlords are advised to bring
certified MDR statements to court
in case the judge will not or can-
not do so. Similarly, Department of
Buildings (DOB) and Department of
Housing Protection and Development
(HPD) inspection or violation reports,
which are available on government
Web sites,% need not be certified. A
printed, computerized record of a
violation is prima facie evidence of
the violation’s existence; the absence
of that record is prima facie evidence
that no violation exists.®’

All public records affecting real
property, like maps or surveys, on file
with the government for more than
10 years need no additional certifica-
tion.%8 These “ancient documents”
are prima facie evidence of their
contents.%

Litigants not in possession of a
relevant public record may subpoena
it. A subpoena duces tecum is a legal
document that directs someone,
including a City, State, or Federal
agency, to produce a written docu-
ment or record in court.” Section 8,
DOB, DHCR, Police Department,
Fire Department, and Department of
Social Service (DSS) records, among
many others, can be subpoenaed.”

VII. Personal and Business
Records

Litigants must be careful about
hearsay evidence. Hearsay is evi-
dence that cannot be cross-examined
because it relies on the credibility of
someone other than a witness or the
document’s proponent.” Many per-
sonal records fall into this category.
Hearsay evidence is inadmissible
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to prove the truth of its contents’
but admissible to prove its own
existence.” For example, a tenant’s
personal record of apartment condi-
tions is inadmissible to prove the
conditions, but it might be admissible
if offered to prove that the tenant no-
tified the landlord to complain about
the conditions.

There are many exceptions to
hearsay.” The business-record rule
is a frequently raised exception in
Housing Court. The business-record
rule provides that business records,
such as reports or memorandums,
may be admitted into evidence in
exception to the hearsay rule if they
were prepared in the ordinary course
of business.”® The rule is designed to
eliminate the requirement that those
who entered, recorded, or compiled
the information must testify.”” In-
stead, the record may be introduced
through any responsible person from
the same business or organization.’®

An electronic business record”®
is also admissible in the form of a
tangible exhibit that is a true and ac-
curate representation of the electronic
record.® In determining whether
the exhibit is a true and accurate
representation, the court will con-
sider how the electronic record was
stored, maintained, and retrieved.®!
Many rent breakdowns or ledgers are
computerized records created in the
regular course of business and thus
admissible under the business-record
rule.8? A rent breakdown is admis-
sible if the landlord printed it or veri-
fied it as a true and accurate represen-
tation of the electronic version.®

The rationale to admit business
records is that they are generally
trustworthy.® Businesses depend
on accurate record-keeping to func-
tion effectively.®® The reliability of
business records is enhanced by the
routine, systematic, and repetitive
circumstances under which they are
made.

Laying the foundation for a docu-
ment as a business record does not
relieve the proponent from authen-
ticating it.8” Determining a docu-
ment’s authenticity requires a holistic

assessment of the record’s reliability.
Testimony, signature verification, and
comparison to like documents are
some of the ways to authenticate a
business record.®

The business-record exception
will not apply if there is good reason
to doubt the record’s reliability.%°
Here are eight common reasons to
object to a document offered as a
business record: (1) if the document
is attributable to a non-employee and
thus cannot be cross-examined;* (2)
if the record was written in anticipa-
tion of litigation;®! (3) if the document
is a personal (non-business) record;?
(4) if the writing is a business record
but received from another business
entity;% (5) if the document is an
occasional memorandum that the
business does not usually make;** (6)
if the record was not made contempo-
raneously with—meaning around the
same time as—the event;® (7) if the
record is not intelligible on its face;%
and (8) if the record contains informa-
tion not germane to the business.%’
All eight scenarios violate the require-
ment that a business record be made
in the ordinary course of business.

Police reports are often offered
as business records. In most cases,
police reports do not qualify as busi-
ness records; the witness providing
the underlying information is either
unidentifiable or not a Police Depart-
ment employee.® If this is the case,
the report loses its reliability as a
business record; it cannot be cross-
examined. A police report considered
hearsay, even if certified, cannot
prove the truth of its contents, but
it can still be used as evidence of its
own existence—to deflect a claim of
recent fabrication, for example.

Tenants often bring money-order
receipts to court to prove rent pay-
ments. These receipts themselves are
not proof of payment. They merely
prove that the money order was pur-
chased. Money order receipts are not
business records. To prove payment,
tenants should trace their money or-
ders to see whether they were cashed
and who cashed them.

VIIl. Leases

A debate in the Housing Court
community has arisen over whether
a lease counts as a business record.
Some argue that leases fit under the
business-record exception to hearsay
evidence because they are made in
the normal course of business.® Oth-
ers argue that a lease is a contract, not
a record, and accordingly is neither
hearsay nor a business record.1%
According to the latter position, the
lease as contract is the very agree-
ment of the transaction at issue, not
an account of it. The latter position
also posits that evidence, documenta-
ry or testimonial, is not hearsay when
offered to establish that a promise or
other statement was made.1%!

This debate is often academic.
Regardless whether a lease is consid-
ered a business-record or a contract,
original, authenticated leases are
always admissible.

Whether a lease is a business
record or a contract, it must be au-
thenticated, meaning established as
genuine.'%? A contract’s proponent
may authenticate it by (1) observing
it being signed;'% (2) being familiar
with the signature;1% (3) comparing
it to an authenticated signature;*% or
(4) proving its genuine character by
circumstantial evidence (e.g., the pro-
ponent sends the contract to the party
to be bound and that party returns it
signed, or the party to be bound relies
on the contract).1% Only the signature
of the party to be bound (the oppo-
nent) must be authenticated.'%” It is
unnecessary for a handwriting expert
to compare the signature to a proto-
type or exemplar.1%® Any witness may
authenticate a signature and express
an opinion.1%

Housing Court judges disagree
over whether a witness may authen-
ticate a tenant’s signature simply
by reviewing and comparing other
signatures in the tenant’s file. Some
judges allow that testimony, subject
to the tenant’s good-faith denial and
cross-examination over whether the
signature is the tenant’s. Others allow
that testimony only when the wit-
ness can successfully compare the
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signature at issue to an authenticated
signature.

An old lease may be authenti-
cated by the ancient-documents rule:
“When a writing is thirty or more
years old, is shown to be in the pos-
session of the natural custodian, and
is itself free from indications of fraud
or invalidity, ‘it proves itself;’ that is,
no other evidence of authenticity is
necessary.”110

Litigants may not say whatever
they wish about the terms of a lease.
The parol evidence rule forbids
testimony that might add to or vary
the terms of a written agreement in-
tended to embody the parties’ entire
agreement.!! Leases fall under this
rule.

IX. Reproductions

For documents or pictures to
be submitted into evidence success-
fully, litigants are advised to bring
the original and two copies to trial.1'?
Originals™?® are always recommended
due to the best-evidence rule, which
provides that when the contents of a
document are disputed, the original
document must be introduced. This
rule protects against perjury, fraud,
inaccuracies, or mistakes in copy-
ing.1* The best-evidence rule applies
only when the contents of the writing
are material to the issues in the case
and when the proponent must prove
the contents of the writing to estab-
lish a claim.'®

Many exceptions to the best-
evidence rule exist.'® A copy may
be substituted for an original if the
original’s absence is sufficiently
explained.’” The proponent of the
copy is under a “heavy burden”
to prove good faith if the original
was lost or destroyed.™® Proof of a
diligent search where the document
was last known to have been kept
and testimony of the person who last
had custody of the original will prove
good-faith loss.™® The more impor-
tant the document is to the case, the
more strictly the court will require
proof of good-faith destruction or
loss. 120

Several rules surround the proper
submission of copies. To submit a
copy as prima facie evidence, the
copy’s proponent must establish that
it was made (1) in the regular course
of business and (2) by a reliable
reproduction process.'? These copies
will suffice as evidence, even if the
original copy is unavailable.'?? A reli-
able reproduction process is one that
does not permit additions, deletions,
or modifications without leaving
a record of the changes.'?® Copies
prepared specifically for litigation are
inadmissible.’?* They are not made
in the regular course of business.'?
Also, “[a]n admission as to the cor-
rectness of a copy or a concession that
the contents of a writing are as the
opponent claims them to be, when
made by the adversary on the witness
stand, dispenses with the need for
producing the original regardless of
its availability.”12

Tenants should bring to court
copies of correspondence with land-
lords, superintendents, or govern-
ment agencies regarding problems
with their apartments.'?” When
correspondence has been exchanged,
tenants should, if they can, bring
proof that the correspondence was
mailed and received.!?

Electronic data are admissible
as evidence with the proper founda-
tion.'?° Reproductions and copies like
facsimiles and computer-generated
records are admissible without the
original if the reproduction process
did not alter the record and if the re-
cord is authenticated.'*° For example,
a computer printout is admissible
into evidence “so long as the original
entry of the data was at least in part
for a purpose other than to prepare
for litigation.”*3! Internet printouts
such as printed e-mails or monitor
displays are admissible into evidence
as electronic records.*3? Electronic
records like facsimiles and e-mails
are authenticated if they include
electronic receipts from a reputable
source (date, time, and telephone/
fax number or e-mail address).1%3
Or a proponent may authenticate a
facsimile or e-mail by showing that it

contains information known only to
the sender, that it responds to prior
communication from the recipient to
the sender, or that the sender took ac-
tion consistent with the content of the
document after it was sent.3*

Copies of copies qualify as prima
facie evidence if the originals or
qualifying reproductions are avail-
able for the court’s inspection.1% The
same is true for enlargements and
facsimiles.136

X. Photographs

Photographs can be excellent
evidence in Housing Court. Tenants
often submit photographs of their
apartment’s condition. Landlords
often submit photographs of people
entering and leaving apartments in
illegal sublet, nonprimary-residence,
and drug-holdover proceedings,
among others.

Photographs taken during the
regular course of business and
contemporaneous to the event they
record are admissible under the
business-record rule.’*” Otherwise, to
admit a photograph or other pic-
ture into evidence, someone must
verify that it is a fair and accurate
representation of the scene or object
depicted.’38 The proponent of the
photograph may attest to its accu-
racy,’®® or any other witness familiar
with the scene depicted may lay the
necessary foundation. The witness
need not have taken the photograph
or even have been present when the
photograph was taken.14? A photo-
graph’s proponent must also show
that it is unlikely that the photograph
is distorted, technically inaccurate, or
portrays a different scene.'*!

When a witness can verify that
a photograph accurately represents
the scene as it appeared on the given
day, the photograph is considered
demonstrative evidence.'? It is a
visual aid that assists in presenting
and interpreting the testimony.!*® The
burden of proof to verify the photo-
graph is low for mere demonstrative
evidence.’* Housing Court judges
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will use their discretion to assess the
sufficiency of the foundation laid.14®

If a verifying witness can attest
only vaguely to the accuracy of the
scene portrayed or if no verifying
witness is available, the photograph
is considered substantive evidence.
The photograph is its own witness for
the scene being depicted. In this sce-
nario, the photograph is entered into
evidence on the silent-witness theory:
The photograph is authenticated by
showing—through written evidence
or testimony—the reliability of the
process of producing the evidence
and by proof that the evidence was
not altered.#® An appropriate wit-
ness would be an operator, installer,
or maintainer, expert or otherwise,
of the recording equipment used.*’
Proper testimony for laying the foun-
dation on the silent-witness theory
includes (1) the manner of loading
the film into the camera, (2) how the
camera system works and is activat-
ed, (3) how the film was removed, (4)
how the film was handled afterward,
and (5) whether the process produces
reliable results.4

When a photograph is submitted
as substantive evidence, the burden
of proof is much higher than for de-
monstrative evidence.'*® The reason
is that the photograph stands on its
own as evidence—there is no cor-
roborating testimony. A photograph
should not be admitted as substantive
evidence unless the Housing Court
judge is “relatively certain” or “con-
vinced” of its accuracy and authentic-
ity If possible, the photograph’s
date should be established.®?

XI.  The Photoshop Era

Many computer programs can
change the appearance of a captured
image.'%? Using a software program
like Adobe Photoshop, a photo-
graph’s proponent can focus the
court’s attention on a particular area
of a photograph or enhance or modi-
fy a detail not otherwise noticeable.®

The law surrounding the ad-
missibility of digitally enhanced or
modified photographs is unsettled.1>
To be safe, proponents of a digitally

enhanced or modified photograph
should follow Rule 901 of the Fed-
eral Rules of Evidence.!® Rule 901
requires proof that

(1) the computer equip-
ment is accepted in the
field as standard and com-
petent and was in good
working order, (2) quali-
fied computer operators
were employed, (3) proper
procedures were followed
in connection with the
input and output of the
information, (4) a reliable
software program was
utilized, (5) the equipment
was programmed and
operated correctly, and

(6) the exhibit is properly
identified as the output in
question.156

To satisfy these evidentiary require-
ments, proponents of a digitally mod-
ified photograph in Housing Court
should (1) give opposing counsel
notice of the enhanced photograph,
(2) maintain an original version of the
enhanced photograph, (3) keep a log
of any enhancement made to the pho-
tograph, (4) employ qualified person-
nel, (5) use reliable software, and (6)
preserve the equipment used.'®’

Xll. Video/Audio

The admissibility of videotapes
and audiotapes is within the court’s
discretion based on whether the
proponent has laid a proper founda-
tion.1%8 Proponents of video and au-
diotapes must “show that the tape is
a true, authentic and accurate repre-
sentation of the event taped without
any distortion or deletion before the
videotape is admissible.”%® Authen-
tication may be proven two ways:

(1) by testimony about the accuracy
of the recording by an eyewitness
who both saw the event and viewed
the recording or (2) under the silent-
witness theory by proving that the
recording was made a reliable process
and was not altered.'%° Both methods
are described more fully above in sec-
tion X (Photographs).

In determining admissibility,
the judge will also consider whether
the content is relevant, whether
the probative value substantially
outweighs any prejudice, whether
the recording duplicates evidence
already admitted, and whether the
video contains hearsay.!6! The issue
of the video’s chain of custody goes
to the weight of the evidence, not to
its admissibility.162

The testimony of a person who
watched a tape when the tape itself is
unavailable is inadmissible under the
best-evidence rule.'® Given the com-
plex and detailed nature of videotape
footage, the testimony of witnesses
who merely watched a tape would
only be a summary of this interpreta-
tion of the tape and not a reliable and
accurate portrayal of the tape.164

XIlI. Witness Testimony

In Housing Court as elsewhere,
litigants may testify or call witnesses
to testify on their behalf.’%®> Sworn
testimony, including the litigant’s, is
admissible as evidence.'® Witnesses
may testify in person before the court
if they can remember and report in
a reasonably accurate manner the
events about which they testify.167

Witnesses must have observed
relevant events with their five senses
(seeing, hearing, smelling, tasting,
and touching) or be experts whose
special knowledge and experience
qualify them to offer their opinion.1%8
The basis for an expert’s opinion
must reflect a reasonable degree
of certainty and a low measure of
speculation or guesswork.' In New
York State courts, an expert witness’s
testimony is admissible if the fact-
finder needs the expert to understand
the evidence or determine a disputed
fact;}"? if the proponent shows that
the witness is an expert in a particu-
lar area; if the opposing party has an
opportunity to conduct a voir dire to
contest the proposed expert’s qualifi-
cations; and if the judge declares the
witness an expert.t’* Expert-opinion
evidence must be based on facts in
the record, personally known to a
witness, derived from a profession-
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ally reliable source, or from a witness
subject to cross-examination.’2 Ad-
mitting expert opinion testimony falls
within a trial judge’s sound discre-
tion.1”® The judge need not accept the
expert’s testimony.’* The credibility
of the expert’s testimony, the accu-
racy of the expert’s testimony, and
what weight should be given to the
expert’s testimony are for the Hous-
ing Court judge to decide. 1’

An opponent may impeach a
witness by proving that the witness
made a prior inconsistent statement
orally, in writing, or under oath.176
The inconsistent statement must
“‘afford[] some indication that the
fact was different from the testimony
of the witness whom it sought to
contradict.””*’” The opponent must
lay the same proper foundation for
the prior inconsistent statement as for
any other piece of evidence.’® Prior
inconsistent statements are admis-
sible only for witness credibility.17®
They are otherwise inadmissible as
evidence. 180

Similar to prior inconsistent
statements are extrajudicial admis-
sions. An extrajudicial admission is a
statement made outside of testimony
that, unlike a prior inconsistent state-
ment, is admissible on its own as
evidence.18! If the extrajudicial admis-
sion contradicts sworn testimony,
the fact-finder may choose to believe
the authorized admission over the
testimony.182

Some litigants will want to
submit copies of personal documents
like journal entries of an apartment’s
condition, or dates and times of
complaints filed to corroborate their
testimony.'®® These prior consistent
statements are inadmissible; they
cannot be cross-examined.'® They
can, however, be used to contradict a
claim of recent fabrication.'8

Testifying witnesses may briefly
look at a document to refresh their
recollection, as long as they do not
read from it.186

An opponent may object when
the witness’s proponent asks leading
questions, which, with exceptions, are

prohibited on direct-examination.'8’
A leading question is one that as-
sumes a fact not in evidence or which
suggests facts in an answer.'® Often
these questions are long or require a
“yes” or “no” answer.'® Sometimes
a question may suggest an answer
merely by the tone of voice in which
it is asked.’® Leading questions are
permitted on direct-examination

for preliminary matters, examining
an adverse or hostile witness, and
questioning children, the elderly,

and the mentally impaired.™! Trial
judges have substantial discretion to
allow leading questioning.'®? Taking
together these exceptions, the lack of
a jury, the judge’s ultimate discretion,
and the number of pro se litigants,
Housing Court judges are more apt
than some other judges to allow lead-
ing questioning.1%®

An opponent may object if a
question has already been asked and
answered.'% Repeating a question
is permissible if doing so does not
unnecessarily prolong a trial 1% But if
the repetition badgers the witness or
encourages inconsistent answers, the
Housing Court judge might sustain
the objection.'% In addition, an op-
ponent may object if counsel argues
with or badgers a witness.%’ Arguing
with or badgering a witness is an
improper attempt to change the wit-
ness’s testimony!® and an improper
attempt to give unsworn testimony.%°

The Dead Man’s Statute® pre-
vents interested parties from testify-
ing at trial against an estate.?’! Parties
should not be allowed to testify about
their version of a communication
or transaction when their adversary
can no longer speak due to death or
mental illness.?%? The party raising
the Dead Man’s Statute objection has
the burden to prove that the witness’s
testimony would violate the Statute’s
strict parameters.23

Some communications are con-
fidential and legally protected from
disclosure.?%* Privileged communica-
tions recognized in New York include
those between attorney and client,2%
physician and patient,?% social work-
er and client,?%” priest and penitent,2%8

and spouses,?®® among others. Al-
though the privilege extends protec-
tion to communications, it does not
protect facts; the court may compel
laypersons to testify about facts they
know, even if they were stated during
a privileged communications.?° To
protect documents from disclosure,
litigants may compile a privilege log
to aid the court to assess a privilege
claim.?! As the Court of Appeals has
explained, “[t]he log should specify
the nature of the contents of the docu-
ments, who prepared the records and
the basis for the claimed privilege.”??

New York courts permit, but do
not require, the trier of fact to draw
an adverse, or negative, inference
against a party who exercises a privi-
lege. An inference is a conclusion a
judge may draw from facts admitted
in evidence about a matter material
to the case.?!® An adverse inference
allows a judge to presume, as much
as the record allows, that the miss-
ing testimony would be unfavorable
to the side claiming the privilege.?
Adverse inferences may be drawn
from a party’s asserting the Fifth
Amendment privilege against self-
incrimination in a civil action®® or
from a party’s refusal to testify absent
any privilege.?1% A negative inference
can also arise when a party fails to
call a relevant or important witness
within its control.?” The court will
refuse to draw an adverse inference if
there is a compelling reason why the
party did not testify, such as a mental
or physical infirmity.28

In Housing Court, evidence of
character or reputation is inadmis-
sible to prove that witnesses acted
in conformity with their character
on a particular occasion.2’® Charac-
ter evidence may be used, however,
to establish something other than
conforming conduct, such as when
the character of the witness is itself an
essential element of the accusation or
defense.2? In Housing Court, charac-
ter evidence may also be admitted if
it pertains to the witness’s reputation
for truthfulness.??! Likewise, testimo-
ny about extrinsic acts is admissible
only for purposes other than proving

26
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the witness’s propensity to commit
similar acts.???

A signed and notarized statement
cannot replace live testimony??® ex-
cept in specific circumstances.?? Liti-
gants unable to convince a witness to
appear voluntarily may ask the court
to sign a subpoena before the trial
date.??> A subpoena ad testificandum
is a legal document that commands
the person named in the subpoena
to appear in court to testify.??6 An
expert witness cannot be compelled
to testify by subpoena, but a litigant
may pay the expert witness to come
to court to testify.??’

XIV. Pro Se Litigants

Most tenants in Housing Court
and many landlords, too, are unrep-
resented, pro se litigants.??® Many pro
se litigants do not even understand
the adversary system,?? let alone the
rules of evidence, and are at a great
disadvantage litigating against expe-
rienced attorneys.?3° A debate exists
about whether and to what extent
Housing Court judges should take an
active role to assist pro se litigants.
Scholars have noted the judge’s
dilemma:

If the judge does not
intervene on behalf of the
unrepresented litigant, the
party may be unable to
present evidence support-
ing its position and mani-
fest injustice may result. If
the judge does intervene,
he or she may be violating
the duty of impartiality
and denying the repre-
sented party the benefit of
retained counsel.?3!

A growing number of profession-
als believe that judges must assist pro
se litigants to level the playing field
and assure equal access to justice for
all.?®2 Proponents of this view argue
that Housing Court judges must help
pro se litigants introduce evidence
by explaining the necessary founda-
tional elements and by telling them
how witnesses can testify about the
contents of that evidence.?*® Before
trials or hearings, the judge might ask

pro se litigants whether they have the
evidence they need and help them
get the evidence or a subpoena.?®*
This might require adjourning

the proceeding to give the pro se
litigant time to obtain and review
evidence.?®

To assist pro se litigants, most
Housing court judges allow pro se
litigants to testify in narrative form?236
and then ask them questions to navi-
gate their story.?” Although lawyers
should not let their witnesses testify
in the narrative, witnesses not ques-
tioned by lawyers may testify in the
narrative. So long as a pro se litigant’s
narrative is mostly relevant and not
abusive, the judge will accept the
narrative for what it is worth, even if
some portions of the pro se litigant’s
testimony are inadmissible.?38

Most judges will also use their
discretion to adjust courtroom pro-
cedure to stop a lawyer from engag-
ing in a barrage of interruptions or
objections.23?

Housing Court judges must fol-
low the rules of evidence for reliabil-
ity, but they may use their discretion
to overrule objections on technical
matters.2% If judges sustain a repre-
sented party’s evidentiary objections,
they can explain to the pro se litigant
the objection and articulate the reason
for and the consequences of their
ruling.24

Housing Court judges often raise
and sustain their own objections
if a lawyer on the other side offers
inadmissible evidence or asks inad-
missible questions to which the pro se
litigant does not object.

The goal for all Housing Court
judges, regardless of how they handle
cases involving pro se litigants, is to
ensure that the process produces for
all litigants a consistent, honest out-
come based on the law, the facts, and
the merits, whether or not a party has
a lawyer.?#?

XV. Final Thoughts About
Admissibility and Weight

Even if a litigant is unable to lay
the proper foundation to admit docu-

ments, the litigant should still bring
the documents to court. Inadmissible
evidence can be used at different
phases of a case, such as during set-
tlement discussion with an adversary.
Questionable foundational elements
like missing proof of authenticity can
affect the document’s weight, but

not its admissibility.2*3 Even when a
proper foundation is laid and docu-
ments or testimony are admitted into
evidence, the court need not give any
more weight to that evidence than it
deems proper.2* Reversal for eviden-
tiary error on appeal is rare due to the
harmless-error rule, “which provides
that appeals from evidentiary rulings
will fail ‘unless a substantial right

of the party is affected.””24> Under
the harmless-error doctrine, a trial
judge’s decision will be affirmed if
the judge made only a small mistake
that did not affect the correctness of
the ultimate ruling. Appellate courts
often defer to trial judges because
evidentiary rulings are usually case-
specific and often involve assessing a
witness’s demeanor or tone. Appel-
late deference also limits appellate
issues and prevents parties from re-
litigating their cases in their entirety
on appeal.

XVI. Conclusion

Housing Court is a court of law.
Judges and attorneys who practice
there must follow all New York State
rules of evidence. Housing Court
litigants should familiarize them-
selves with these evidentiary rules
before arriving in court for a hearing
or trial. Laying the proper foundation
for a piece of evidence will ensure
that proof is accepted, admitted,
credited, and given the appropriate
weight. Learning when to object to
evidence will ensure that inadmis-
sible evidence is excluded. Housing
Court judges have great discretion
in admitting or denying evidence
presented to them, but litigants must
do their part to offer evidence that
is relevant, accurate, authentic, and
non-prejudicial.
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or requested by the court: A & E Tiebout
Realty, LLC v. Johnson, No. L & T 53356,
23 Misc. 3d 1112(A), 2009 WL 1037741, at
*1 (Civ. Ct. Bronx County April 17, 2009);
Classon Vill. LP v. Bethune, No. 2006-805 K
C, 15 Misc. 3d 139(A), 841 N.Y.S.2d 819,
2007 WL 1438731, *1 (Sup. Ct. App. T. 2d
Dep’t 2007); Art Omi, Inc. v. Vallejos, 15
Misc. 3d 870, 881, 832 N.Y.S.2d 915, 918
(Civ. Ct., N.Y. Co. 2007), aff’d, 21 Misc. 3d
129(A), 873 N.Y.S.2d 231 (Sup. Ct. App. T.
1st Dep’t 2008).

CPLR 4518(a) (stating that “a true and
accurate representation of such electronic
record” is admissible).
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84.  See People v. Kennedy, 68 N.Y.2d 569, 579, papers received from another business 112. New York City Civil Court Housing Part,
503 N.E.2d 501, 507, 510 N.Y.S.2d 853, 859 entity is insufficient to qualify as the Tips for Your Day in Court, http://www.
(1986) (““the business records exception receiving entity’s business records). courts.state.ny.us/courts/nyc/housing/
grew out of considerations of necessity 9% Id tips.shtml (last visited Oct. 10, 2009).
gnd trustfworthlnesz: ~-and t;e lIJ.nE.SIl.JaI 95. 1d 113. “To a large extent the determination

fgreio truzth?rt iness and reliability ' ' of what constitutes the original of a
of such records.”). 9. Id. telegram depends on the parties to the

85. Seeid. 97. Id.; Yachnin, supra note 90. action.” F|sc+‘|‘, supra nSt_e 55,8 86. The

86. Seeid. at579-80,503 N.E2d 501,507-08, o3 E.q. Johnson v. Lutz. 253 N.Y.124. 12728 definition of “original” is broader in New
510 N.Y.S.2d 853. 859-60 - By : ' e ' York than in federal court. In New York,

o ' ’ 170 N.E. 517, 518 (1930) (holding that the a duplicate made in the regular course

87.  See Lucy Billings, Frequent Evidentiary purpose of the business record exception of business is considered an original
Issues in Landlord-Tenant Proceedings 2 was not intended to apply to a police because it is sufficiently trustworthy.
(2005) (unpublished outline for Summer report of a bystander’s account, because BAER, supra note 4, at 42 (citing CPLR
Jud. Sem., on file with the N.Y. St. Jud. the officer who made the report was 4539).

Inst.). Cases in which a foundation not present at the time of the accident,

for a business record was laid and the and the report was made from third 114. FREEDMAtN’;SUpgr%?O’t\? 2, §;(11i(20, F'StCHH
evidence was admissible because it also person statements); People v. Bayard, Eupra ncl) et 0 i ;V\Il or tcmrj]r.s Igve
was authenticated: Fanelli v. Lorenzo, 63 A.D.3d 482-83, 881 N.Y.S.2d 58, 60 been re ui_an '?hm 4 gf:]eflrt\hec nltca Lsm
187 A.D.2d 1004, 1005, 591 N.Y.S.2d (Ist Dep’t 2009) (holding that a police ot e ot aenuinaly
658, 660 (4th Dep’t 1992) (stating that a report based entlre_ly on_lnformgtlon 3. W”t"c‘ﬁ,s Id al tag%;‘OAgenume y

letter written by a doctor was admitted provided by an unidentified officer Isputed.” fd. a - A1S @ consequence,
because it was in the course of treating was not reliable because it was unclear the best-evidence rule is today more of a
his patient); Freeman v. Kirkland, 184 which witness or witnesses provided the shaping principle. Id.

A.D.2d 331, 332, 584 N.Y.S.2d 828, underlying information or whether the 115. FREEDMAN, supra note 2, at § 11:20.

830 (1st Dep’t '1992). (allowing the_ . report contained |nfc')rmat|on. received 116. See Fed. R. Evid. 1003-08: see generally
complete medical file of a physician into from two or three witnesses); Noakes v. .

- L : MARTIN ET AL., supra note 35, § 10.2;
evidence, where physician’s testimony Rosa, 54 A.D.3d 317, 862 N.Y.S.2d 573 BARKER & ALEXANDER, SUpFa note 3, §
established that it related to the medical (2d Dep’t 2008) (finding that the police 10:3-117 ' '
treatment). Cases in which a foundation report should not have been admitted o
for a business record was laid and the into evidence as a business-record 117. CPLR 4539 (McKinney 2007); see MARTIN
evidence was inadmissible because it was exception to the hearsay rule because the ET AL., supra note 35, § 10.2.1.
not authenticated: People v. Michallow, statement in the report that the defendant 118. See FARRELL, supra note 7, §§ 10-202, 205
201 A.D.2d 915, 916-17, 607 N.Y.S.2d rear-ended™ the Pla'm'ﬁ was from an . (noting that the sufficiency of the proof of
781, 783 (4th Dep’t 1994) (holding that unknown source); Behrman v. Geratowski, loss is a question of fact); MARTIN ET AL.,
an insurance letter for car repairs was No. 109553, 2009 WL 158719, at *7, Slip supra note 35, §§ 10.3.1, 10.3.3. But see Fed.
not sufficient evidence because it was Op. 51110(U) (Sup. Ct,, N.Y. Co. May 11, R. Evid. 1003 (stating that the burden
not authenticated); Wilson v. Bodian, 130 2009) (holding that uncertified police falls on the adversary to challenge the
A.D.2d 221, 233, 519 N.Y.S.2d 126, 134 reports are |n'a_dm'|55|ble to_lndlcz?\te duplicate on the grounds that: (1) the
(2d Dep’t 1987) (holding that a portion a party’s liability if the police officer it lacks authenticity, or (2) it would be
of a business record should have been who prepared the report was not an unfair to admit the it into evidence).
excluded because it was not a well eyewitness to the accident). 119, See id. at § 10-202 0 203

; . . . Seeid. a - 0-203.
known notation, and the appellants 99.  See Estis & Robbins, supra note 36; see,
lacked the opportunity to test the fact of e.g., Tuscan Realty Corp. v. O'Neill, 189 120. Seeid. at § 10-204 (stating that the degree
the statement). Misc. 2d 349, 350, 731 N.Y.S.2d 830 (Sup. of diligence is in proportion to the

88. Fed. R. Evid. 901(b). Ct. App. T. 2d Dep’t 2001). importance and value of the writing);

) . MARTIN ET AL., supra note 35, § 10.3;

89. Fed. R. Evid. 803(6), (7). 100. See, e.g., Billings, supra note 65, at 1. Freedman, supra note 2, at § 11:20 (citing

90. Ralph Yachnin, The Business Record 101. Id. (citing People v. Clark, 95 N.Y.2d Schozer v. William Penn Life Ins. Co. of
Rule—CPLR 4518(a) Worth Learning and 773, 775, 731 N.E.2d 1105, 1105-06, 710 N.Y., 84, N.Y.2d 639, 644 N.E.2d 1353, 620
Never Forgetting, N.Y. L.J. May 30, 1995, at N.Y..S.2d 297, 297-98 (2000); People v. N.Y.S.2d 797).

1 col. 1. 7D1%V'Z'6528NN\'(Y52§ dlégé' éigs(lgﬂég)l\lpioz?e 121. See CPLR 4539(a)—(b); see also Schozer at

91. Fed.R. Evid. 803(6); see Carter v. Rivera, v C'ook 115' A D 2d 240 241 496 'N Yg 2d 644-46, 644 N.E.2d at1356, 620 N.Y.S.2d
24 Misc. 3d 920, 925, 880 N.Y.S.2d 1'75 17’6 (4th I.De‘ t 198’5)) ' e at 797-800; Bell Atlantic Yellow Pages v.
462, 467(N.Y. Sup. Ct. Kings County ' P ’ Havana Rio Enters., 184 Misc. 2d 863,
2009) (indicating that material created 102. FiscH, supra note 55, § 101. 867, 710 N.Y.S.2d 751, 755 (New York
specifically for litigation is not considered 103. See Fed. R. Evid. 901(b)(1). Civ. Ct., N.Y. Co. 2000); People v. Roach,
“systematic, routine, [or] day-by-day type . 226 A.D.2d 55, 60, 649 N.Y.S.2d 607, 610
of records” as required for the business 104. See Fed. R. Evid. 901(b)(2). (4th Dep’t 1996) (allowing copies, rather
record exception.); cf Green v. DeMarco, 105. See Fed. R. Evid. 901(b)(3). than the original documentation of a
11 Misc. 3d 451, 462, 812 N.Y.S.2d 772, 106. See Fed. R. Evid. 901(b)(4 breathalyzer’s accuracy, into evidence
780, (N.Y. Sup. Ct. Monroe County 2005) - See Fed. R. Evid. 901(b)(4). because the copies were made in the
(““Only records prepared solely for the 107. See BILLINGS, supra note 87, at 4 (internal regular course of business).
purpose of litigation’ fall outside the citations omitted). 122. See CPLR 4539(a)—(b).
scope of the hearsay exception” (citing 108. See Fed. R. Evid. 901(b)(2).

People v. Foster, 27 N.Y.2d 47. 52, 3131 _ (b)(2) 123. CPLR 4539(b).
N.Y.S.2d 384, 261 N.E.2d 389 (1970))). 109. See Fed. R. Evid. 901(b)(2), (3). 124. See Toho Bussan Kaisha, Ltd. v. Am.

92.  Martin et al., supra note 35, at § 8.3.3.6. 110. See Fed. R. Evid. 901(b)(8); FARRELL, President Lines Ltd., 265 F.2d 418, 423 (2d

supra note 7, § 3-124; accord FISCH, supra Cir. 1959) (holding that it was photostats

93. Id; Lodata v. Greyhawk N. Am LLC, 39 , note 55, § 105. made especially for litigation were
A.D.3d 494, 834 N.Y.S.2d 239 (2d Dep’t ) not within the statutory meaning of
2007) (holding that filing and retaining 111.  FREEDMAN, supra note 2, § 12:10.
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125.
126.

127.

128.
129.

130.
131

132.

133.

134.
135.

136.
137.

138.

“business records.”); Green v. DeMarco, 11
Misc.3d 451, 462, 812 N.Y.S.2d 772, 780,
(N.Y. Sup. Ct. Monroe County 2005).

See CPLR 4539(a).

FiscH, supra note 55, § 94 (citing Hass
v. Storner, 21 Misc 661, 47 N.Y.S. 1100
(1897)).

See FERN A. FISHER, A TENANT’s GUIDE

T0 THE NEW YORK CITY HOUSING COURT
8-9, (Feb. 2006), available at http://www.
nycourts.gov/courts/nyc/housing/
pdfs/tenantsguide.pdf.

See id.

See generally FREEDMAN, supra note 2, at §
11:20 (citing N.Y. C.P.LR. 4539).

Id.

Estis & Robbins, supra note 36, at 6 (citing
MARTIN ET AL., supra note 35, at § 8.3.3.6).

Adam Leitman Bailey & Colin E.
Kaufman, Harnessing the Internet: Must-
know, Useful Web Sites for Real Estate
Lawyers, N.Y. L.J. Mar. 12, 2007, at 9, col.
2.

The theory of admissibility
rests on Multiple Dwelling
Law § 328(3), CPLR 4518(a)
and on New York State Tech-
nology Law 8§ 305(3) and 306,
which provide for the admis-
sibility of authenticated elec-
tronic records and printouts in
New York courts. The Federal
Rules of Evidence § 1001(1)
also indicates that a ‘writing’
includes electronic data.

Id. Cases in which Internet printouts and
printed e-mails have been allowed into
evidence: Marro v. Nicholson, No. 06-CV-
6644, 2008 WL 699506 (E.D.N.Y. 2008);
United States. v. Reiner, 468 F. Supp. 2d
393 (E.D.N.Y. 2006); Varnelo v. Eastwind
Transp. Ltd., No. 02-CV-2084, 2006 WL
1317026 (S.D.N.Y. 2006).

Randolph N. Jonakait et al., New York
Evidentiary Foundations, 1-4 § L, M (2d
ed. Lexis Law 1998).

Id.

See e.g., Ochoa v. Walton Mgmt. LLC, 19
No. 14191, Misc. 3d 1131(A), 2008 WL
1991486, N.Y. Slip Op. 50960(U) (Sup. Ct.
Bronx County May 7, 2008) (allowing
plaintiff to submit a photocopy of the
defendant’s photograph).

See CPLR 4539(a)-(b) (McKinney 2007).

See Martin et al., supra note 35, § 8.3.3.6
(citing People v. Cratsley, 86 N.Y.2d 81, 89,
629 N.Y.S.2d 992, 996 (1995).

See 23 C.J.S. Criminal Law § 1408 (2009);
see also People v. Clarke, 286 A.D.2d 208,
209, 729 N.Y.S.2d 88, 89 (1st Dep’t 2001)
(suppressing photograph for lack of
foundation because proponent offered
no proof that co-defendant had ever
seen it before the homicide. See generally
FREEDMAN, supra note 5, § 10:10.

139.
140.

141.
142.

143.

144.
145.
146.

147.

148.
149.

150.

151
152.

153.
154.
155.

156.
157.
158.
159.

160.

161.
162.
163.

23 C.J.S. Criminal Law § 1408.

Id.; see FREEDMAN, supra note 5, at § 10:10
(citing Taylor v. N.Y.C. Transit Auth., 48
N.Y.2d 903, 424 N.Y.S.2d 888 (1979);
People v. Byrnes, 33 N.Y.2d 343, 352
N.Y.S.2d 913 (1979)); see also Kleveland v.
United States, 345 F.2d 134, 137 (2d Cir.
1965).

See FREEDMAN, supra note 5, at § 10:10.

See BARKER & ALEXANDER, supra note 3, §
11:9.

See 23 C.J.S. Criminal Law § 1408: BARKER
& ALEXANDER, supra note 3, § 11:9.

See FREEDMAN, supra note 2, at § 13:30.
See id.

See BARKER & ALEXANDER, supra note 3, §
11:9; BLACK’s LAW DICTIONARY 1416 (8th
ed. 2004) (defining silent-witness theory).

FARRELL, supra note 7, § 4-214 (citing
People v. Patterson, 93 N.Y.2d 80, 8485,
710 N.E.2d 665, 668, 688 N.Y.S.2d 101, 104
(1999)).

JONAKAIT ET AL., supra note 133, § 1(4).

See BARKER & ALEXANDER, supra note 3, §
11:2; FARRELL, supra note 7, § 4-203.

See 23 C.J.S. Criminal Law § 1408; see
FARRELL, supra note 7, § 4-203.

23 C.J.S. Criminal Law § 1408.

James M. Campbell, Evidentiary
Requirements for the Admission of
Enhanced Digital Photographs, 74 Der.
Couns. J. 12, 13 (Jan. 2007).

Id. at 13-14.
Id. at 21.

See id. at 21 (suggesting that as a
“preliminary matter the proponent must
be prepared to offer a witness capable of
explaining in detail the process used to
create the digital enhancement” pursuant
to Fed. R. Evid. 901(b)(9) “Process or
System.” State v. Swinton, 847 A.2d 921,
939 (Conn. 2004)).

Id. at 17; accord Fep. R. Evip. 901.
See id. at 18-20.
Estis & Robbins, supra note 36, at 1.

Id. at 3 (citing City of N.Y. v. Prophete, 144
Misc. 2d 391, 544 N.Y.S.2d 441 (N.Y. Civ.
Ct., N.Y. Co. 1989)).

FARRELL, supra note 7, at § 4-214, at 86
(rev. 11th ed. Supp. 2008); JONAKAIT ET AL.,
supra note 133, § (1)(2), (4).

Estis & Robbins, supra note 36, at 1.
Id. at 1.

See id. at 2 (citing People v. Jiminez, N.Y.
L.J., June 13, 2005, at 20, col. 1 (Sup. Ct.,
Bronx Co. 2005) (“[T]he best evidence
rule precludes a witness from testifying
to an altercation he observed on a
surveillance videotape in the absence
of the tape” because due to the nature
of videotape footage the witness’s
testimony “would be no more than a

164.
165.
166.
167.

168.
169.
170.
171.

172.

173.
174.

175.

176.

177.

178.

179.
180.
181.

182.

183.
184.
185.
186.

summary of his interpretation of what he
had seen on the tape and not a reliable
and accurate portrayal of the original.”).

Id. at 2.
CAMMER, supra note 21, at 2.
Id.

FREEDMAN, supra note 2, at 14-2; see also
Baer, supra note 5, at 15.

FREEDMAN, supra note 2, at 14-2.
Id. at 16-5.
BAER, supra note 4, at § 702.

FREEDMAN, supra note 2, at 16-6; see, e.g.,
A-Tech Concrete v. Tilcon N.Y., Inc., 60
A.D.3d 603, 874 N.Y.S.2d 565 (2d Dep’t
2009) (holding that the witness must
demonstrate some personal knowledge
of the scientific tests used in order to
qualify for the professional-reliability
exception to the hearsay rule); Fraser

v. 301-52 Townhouse Corp., 57 A.D.3d
416, 870 N.Y.S.2d 266 (1st Dep’t 2008)
(disallowing expert testimony because
none of the medical literature in the
record supported the expert’s opinion).

O’Brien v. Mbugua, 49 A.D.3d 937, 938,
853 N.Y.S.2d 392, 394 (3d Dep’t 2008).

FREEDMAN, supra note 2, at 16-2.

David M. Epstein & Glen Weissenberger,
New York Evidence: 2001 Courtroom
Manual, ch. 7-3, (2001); See also Epstein &
Weissenberger, supra note 6, ch. 7-2, § 1.

See generally Freedman, supra note 2, at
16-2 (explaining the judicial discretion
related to expert witness testimony).

Id. at 15-7 (citing CPLR 4514 and
Rodriguez v. N.Y.C. Housing Auth., 215
A.D.2d 362, 626 N.Y.S.2d 240 (2d Dep’t
1995).

Epstein & Weissenberger, supra note 6,
ch. 6-13, § 1 (quoting 1 McCormick on
Evidence § 34).

See Epstein & Weissenberger, supra

note 6, ch. 6-13, § 1; See also Epstein &
Weissenberger, New York Evidence: 2001
Courtroom Manual, ch. 6-7, 152 (2001).

Freedman, supra note 2, at 15-7.
Id.

See e.g., Letendre v. Hartford Acc. & Indem.
Co., 21 N.Y.2d 518, 289 N.Y.S.2d 183,

236 N.E.2d 467 (1968) (holding that

an extrajudicial declaration made by

an employee should be admissible as
affirmative evidence against the surety
if the declaration is in writing and

the declarant is available for cross-
examination).

Seee.g., id. at 524, 289 N.Y.S.2d at 188, 236
N.E.2d 470.

FARRELL, supra note 7, at 361.
1d. at 364-65.

See id. at 365.

Id. at 361.
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190.
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192.
193.

194.
195.
196.
197.
198.
199.
200.

201.
202.
203.

204.
205.
206.
207.
208.
209.
210.
211
212.

213.

214.

215.
216.

FREEDMAN, supra note 2, at 15-9.
Id.

Id.

FARRELL, supra note 7, at 372.
FREEDMAN, supra note 2, at 15-10.
Id. at 15-9 to -10.

See Mengoni v. Lorelli, No. 570632707,
2009 WL 1117483, 2009 N.Y. Slip Op.
50791(U) (Sup. Ct. App. T. 1st Dep’t 2009)
(per curium) (reversing trial judge who
sustained tenant’s objections on leading
grounds because, in part, the landlord’s
leading questions “tend[ed] to carry the
witness quickly to matters material to the
issue”).

See FREEDMAN, supra note 2, at 15-27.
Id.
Id. at 15-28.

The Dead Man'’s Statute is codified at
CPLR 4519.

FiscH, supra note 55, at § 264.
Id.; Farrell, supra note 7, at 8 6-121, at 235.

FiscH, supra note 55, at § 264. (Supp.
2008).

FARRELL, supra note 7, at § 5-101.
CPLR 4503 (McKinney 2007).

Id. § 4504.

Id. § 4508.

Id. § 4505.

Id. § 4502.

FARRELL, supra note 7, § 5-101.
Id. § 5-101 (Supp. 2008).

In re Subpoena of Jane Doe, 99 N.Y.2d 434,
442 n.3, 787 N.E.2d 618, 618 n.3, 757
N.Y.S.2d 507, 507 n.3 (2003).

EPSTEIN & WEISSENBERGER, Supra note 6,
ch. 3-1.

See e.g., 300 W. 106th St. Corp. v. Rosenthal,
9 Misc. 3d 1101(A), *5, 806 N.Y.S.2d 449,
2004 WL 3507103, *5 (N.Y. Civ. Ct. N.Y.
County 2004), aff’d, 10 Misc. 3d 137(A),
814 N.Y.S.2d 565, 2005 WL 3555717 (Sup.
Ct. App. T. 1st Dep’t 2005).

FARRELL, supra note 7, § 5-102.

See e.g., Allen v. Rosenblatt, 5 Misc. 3d
1032(A), *5, 799 N.Y.S.2d 158, 2004 WL
2963907, *5 (N.Y. Civ. Ct. N.Y. County
2004) (Lebovits, J.) (applying strong
adverse inference against respondents
who did not testify at trial for civil and
criminal contempt for violating court
order requiring them to effect repairs).

217.
218.

219.

220.
221.
222.
223.
224.

225.
226.
227.
228.

229.

230.

231.

232.

Id.

See e.g., 855-79 L.L.C., v. Salas, 40 A.D.3d
553, 556, 837 N.V.S.2d 631, 634 (1st

Dep’t 2007) (reversing Appellate Term,
which held that a negative inference was
required when a tenant failed to testify at
trial in drug-holdover case).

See EPSTEIN & WEISSENBERGER, supra note
6,ch.4-4, 8 1.

See id.

See id.

Id.

BAER, supra note 4, at § 702.

CPLR 3117 (McKinney 2005) (One
exception arises if a witness is
unavailable due to death or infirmity.).

See CPLR 2301 (McKinney Supp. 2009).
Id.
Id.

Ann B. Lesk, Best Practices for Judges in
the Settlement and Trial of Cases Involving
Unrepresented Litigants in Housing Court,
N.Y. County Lawyer’s Ass’n, (2008),
www.nycla.org/siteFiles/Publications/
Publications1166_1.pdf.

Paris Baldacci, Assuring Access to Justice:
The Role of the Judge in Assisting Pro Se
Litigants in Litigating their Cases in New
York City Housing Court, 3 CARDOZO PuB.
L. PoLicy & ETHIcs J. 659, 661 (2006).

John Sheldon & Peter Murray, Rethinking
the Rules of Evidentiary Admissibility in
Non-jury Trials, 86 JUDICATURE 227, 229
(2003), The New York State Unified
Court System’s Office of the Deputy
Chief Administrative Judge for Justice
Initiatives surveyed 3,303 pro se litigants
appearing in the New York City Family
Court and New York City Housing Court
in 2003. The survey revealed that the
majority of self-represented litigants have
low incomes, feel that they cannot afford
a lawyer for their case, do not consult
with a lawyer, and have relatively low
levels of formal education. See Office of
the Deputy Chief Administrative Judge
for Justice Initiatives, Self-Represented
Litigants: Characteristics, Needs, Services
(2005), http://www.courts.state.ny.us/
reports/AJll_SelfRep06.pdf.

Rebecca A. Albrecht et al., Judicial
Techniques for Cases Involving Self-
Represented Litigants, 42 JUDGES’ JOURNAL
16, 16 (2003) (emphasis in the original).

See generally Baldacci, supra note 229,

at 697-98; see generally Best Practices,
supra note 228, at 1-2. Many scholars
and practitioners advocate in the
interest of justice that Housing Court
judges adopt practices to relax the
evidentiary restraints for pro se litigants

233.

234.
235.
236.
237.

238.

239.
240.
241.
242.
243.

244.
245,

while still maintaining impartiality

in the courtroom. Baldacci, supra note
229, at 678. For examples of common
accommodations regarding evidentiary
rules, see, Office of the Deputy Chief
Administrative Judge for Justice
Initiatives, Handling Cases Involving Self-
Represented Litigants: A Bench Guide for
New York Judges, chs. 4-6 (2008) (on file
with authors).

Baldacci, supra note 229, at 672
(explaining the rule is necessary because
evidentiary rules often have the effect of
silencing pro se litigants).

Lesk, supra note 228, at 9-10.
Id.
Id. at 5.

Baldacci, supra note 229, at 683; Paris R.
Baldacci, A Full and Fair Hearing: The Role
of the ALJ in Assisting the Pro Se Litigant,
27 J. NAT’L Ass’N oF ADMIN. L. JUDICIARY
448, 47579 (2007).

See Houghtaling v. Superior Ct., 17 Cal.
App. 4th 1128, 1137, 21 Cal. Rptr. 2d 855,
860 (Cal. Dist. Ct. App. 4th 1993) (“In the
case of inexperienced pro se litigants, it
is better to err on the side of admitting
an ore-heap of evidence in the belief that
nuggets of truth may be found amidst the
dross, rather than to confine the parties
to presenting assayed and refined matter
which qualifies as pure gold under the
rules of evidence.”).

Baldacci, supra note 229, at 681.
Lesk, supra note 228, at 10.

Id. at 11.

Albrecht et al., supra note 231, at 44.

CPLR 4518(c) (McKinney Supp. 2009)
(A party who fails to object to the
introduction of a document waives the
authentication requirement).

Yachnin, supra note 90, at 12.

Sheldon & Murray, supra note 230, at 230
(quoting Fed. R. Evid. 103(a)).

Gerald Lebovits is a judge of the

New York City Civil Court, Housing
Part, and an adjunct professor at St.
John’s University School of Law.

Julia Marter is a second-year stu-

dent at Fordham University School
of Law. The authors wrote this
article for a New York State Judicial
Institute seminar Judge Lebovits co-
presented for Housing Court judges
in July and August, 2009.
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New York State Court of Appeals Defines Mutual Benefit
Term in Commercial Lease and Extends Coverage for

Additional Insureds

By L. Micha Ordway

On June 25, 2009, the New York
State Court of Appeals decided Kassis
v. Ohio Casualty Insurance Co.,! which
clarified the definition of the term
“mutual benefit” when used in the
context of the insurance procure-
ment provisions of a commercial
lease (“Lease”).2 The court reversed
a split decision of the New York State
Appellate Division for the Fourth
Department, which itself reversed the
grant of summary judgment in favor
of Kassis.?

Ostensibly, the Kassis decision
represents a victory for landlords
and/or tenants as similar “mutual
benefit” language is commonly found
in the insurance procurement pro-
visions in commercial leases. Cer-
tainly, it is a significant victory for the
Appellant, who was facing liability
personally as a defendant in personal
injury case. However, others should
not derive too much comfort from
Kassis’ victory as the decision seemly
depended largely on a particular pe-
culiarity in the Ohio Casualty policy
which is discussed below.*

The Facts

Joseph Kassis (“Kassis”) and Kas-
sis Superior Sign (“Superior Sign”)
commenced an action against the
Ohio Casualty Insurance Company
(““Ohio Casualty”) seeking a judg-
ment to declare that Ohio Casualty
was obligated to defend and to in-
demnify them in relation to a person-
al injury action brought against Kas-
sis, individually.® Superior Sign was
the named insured to the policy with
Ohio Casualty.® The issue before the
court was, inter alia, whether Kassis
was an additional insured pursuant
to certain mutual benefit language
contained in the Lease.’

Kassis had been sued by an em-
ployee of Superior Sign, who claimed
that he slipped and fell on real prop-
erty owned by Kassis and occupied
by Superior Sign.? Kassis was the
sole officer, director, and shareholder
of Superior Sign, and had leased the
property to Superior Sign pursuant to
a written lease agreement (“Lease”).

“Fortunately, two justices
dissented, which allowed
Kassis to appeal to the
Court of Appeals as a
right.”

Ohio Casualty initially dis-
claimed coverage, claiming that
Holden was an employee of Superior
Sign on the date of his alleged ac-
cident and that the Policy excluded
coverage for employees.® After being
informed that the employee exclusion
was not a proper basis to disclaim
coverage, Ohio Casualty disclaimed
coverage on the basis that the alleged
slip and fall occurred on a property
not covered by the Policy. It con-
tinued to disclaim coverage on this
basis even after Kassis demonstrated
unequivocally that the accident oc-
curred on the covered property.

Ohio Casualty subsequently dis-
claimed coverage on yet another basis
claiming that the indemnification
provisions in the Lease were limited
to liability arising from the acts of Su-
perior Sign and that the plaintiff had
not alleged that Superior Sign was
negligent.’® Presumably, the plaintiff
made no claim against Superior Sign
because of the New York State Work-
ers’ Compensation Law.

Ohio Casualty’s denials of cover-
age compelled Kassis and Superior

Sign to commence a declaratory judg-
ment action.! The Supreme Court
subsequently granted Kassis’ motion
for summary judgment declaring

that Ohio Casualty was obligated

to defend Kassis.'? Ohio Casualty
appealed and the Fourth Depart-
ment reversed in a split decision.® It
found, incorrectly, that Kassis was not
entitled to coverage as an additional
insured under the policy.* Fortu-
nately, two justices dissented, which
allowed Kassis to appeal to the Court
of Appeals as a right.1®

The Decision

On appeal to the Court of Ap-
peals, Kassis contended, as he had
before the lower courts, that he was
an additional insured pursuant to
the Lease.!® Specifically, the Lease
required Superior Sign to procure
general liability insurance in specific
amounts for the “mutual benefit” of
both Kassis as the landlord and Supe-
rior Sign as the tenant.’” Kassis also
argued that the “mutual benefit” lan-
guage in the Lease satisfied the blan-
ket additional insured provisions in
the policy which required the insurer
to extend coverage to any person or
organization that the named insured
(Superior Sign) was required to name
as an additional insured pursuant
who to a written agreement.8 In es-
sence, Kassis argued that the Lease’s
“mutual benefit” language required
Superior Sign to name Kassis as an
additional insured under the policy.1®

In reversing the Fourth Depart-
ment, the Court of Appeals agreed
with Kassis and held that Kassis
was an additional insured under the
policy.?? Specifically, the Court of
Appeals determined that, under the
Lease, “Superior Sign was obligated
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to obtain coverage at specified mon-
etary levels in the aggregate and per
occurrence against ‘claims for bodily
injury, personal injury and property
damage’ ‘at its sole cost and expense
and for the mutual benefit of [Kas-
sis] and [Superior Sign].””2! It further
determined that “[t]he natural and
intended meaning of the term ‘mu-
tual benefit’ as used in this provision
is that Kassis and Superior Sign are
intended to enjoy the same level of
coverage.”?? Since the Lease contem-
plated that Kassis and Superior Sign
were to have the same coverage and
since an additional insured is defined
as one entitled to the same coverage
as the named insured, the court held
that the Lease’s “mutual benefit” lan-
guage required Superior Sign to name
Kassis as an additional insured.??

“Since the Lease
contemplated that Kassis
and Superior Sign were to
have the same coverage
and since an additional
insured is defined as

one entitled to the same
coverage as the named
insured, the court held that
the Lease’s ‘mutual benefit’
language required Superior
Sign to name Kassis as an
additional insured.”

Significant to the court’s de-
termination, and ostensibly to its
interpretation of the term “mutual
benefit,” the Lease contained other
insurance procurement provisions
that recognized and accounted for
circumstances when the interests
of the parties were different.2* The
court noted that “where a disparity
in coverage as between insureds was
contemplated—i.e., where the insur-
ance to be procured was not for the
insureds’ “mutual benefit”—it was
expressly noted.”?5

Based upon the foregoing, the
Court of Appeals held that Kas-
sis was an additional insurer of the

policy and was entitled to the same
protection as the named insured.?® As
such, Ohio Casualty was obligated

to defend Kassis and, if appropriate,
to indemnify him in the underlying
personal injury action.?’

Important Lessons

Again, the Kassis decision is a
victory for landlords and/or ten-
ants. However, this decision depends
largely on the certain terms of the
Ohio Casualty policy that are not
commonly found in other general
liability policies. Unlike in most poli-
cies, the blanket additional insured
provisions in the Ohio Casualty
policy did not condition additional
insured coverage on notice to the
insurer or on issuance of a certificate
of additional insurance. The absence
of such requirements appears to have
been significant in this case. The court
specifically stated that:

Notably, the insurance
policy does not require
Superior Sign to provide
Ohio Casualty with notice
of those persons or orga-
nizations Superior Sign

is contractually required
to name as an additional
insured on the policy. Su-
perior Sign is not required
to complete and return to
Ohio Casualty any notifi-
cation forms listing those
persons or organizations
that it intended to name as
additional insureds under
the policy, nor does the
policy require the submis-
sion of any additional
insured certificates or the
like.?8

The unusual nature of this policy
was also discussed at length during
oral argument before the Court. Obvi-
ously, the fact that the policy allowed
Superior Sign to unilaterally expand
the scope of coverage to additional
insureds without notice and without
requiring a certificate of additional
insurance was a significant factor in
the outcome of this appeal. For these

reasons, while this decision certainly
clarifies the meaning of the term
“mutual benefit” when used in the
context of an insurance procurement
clause, this decision may not provide
salvation in every circumstance. The
lesson to be learned from the Kassis
case is that the insurance procure-
ment provisions in commercial leases
should substitute “mutual benefit”
language for terminology that specifi-
cally requires a tenant to name the
landlord as an additional insured.
Further, to be absolutely assured

of coverage, the additional insured
must obtain a certificate of additional
insurance. The safest approach is for
parties to commercial leases to avoid
having to rely upon the Kassis deci-
sion to obtain insurance coverage.
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New York State Bar Association T

One Elk Street, Albany, New York 12207  518/463-3200 = http://www.nysba.org NYSBA

RPLS REPORT #1 August 17,2009
New York State Insurance Department
Proposed Draft Title Insurance Regulation

REAL PROPERTY LAW SECTION
Report on
New York State Insurance Department Title Insurance Regulation

The NYS Department of Insurance (NYSID) issued for comment a draft Title
Insurance Regulation dated 05/26/09. The Real Property Law Section (RPLS) of the New
York State Bar Association (NYSBA) generally supports regulation of the title insurance
industry, including title insurance issuers and title insurance agents, but has the comments
set forth below with respect to the draft Regulation.

The Section also is very much in favor of the concept of the licensing of title
insurance agents, including non-attorney and attorney title insurance agents. It has issued
a Memorandum on A.7127 / S.3550 NYSID Departmental Bill #98 so stating, but
opposing the bill unless it is amended to: (1) exempt attorney title agents from the
requirements of the proposed new sec. 2137 (sole source of business); (2) redefine the
definition of “title insurance agent” (to eliminate closing or settling title); and (3) amend
proposed revised sec. 6409 to clarify that an attorney title agent may reduce its legal fees
to the consumer without such a reduction to be deemed an illegal rebate of a premium.

General Comments on the Draft Regulation:

1. Controlled Business. This Regulation contains a “controlled business™ provision in
section x.5 which is virtually identical to the provision in the NYSID’s Title Agent
Licensing Bill. In the context of attorneys, many attorney agents provide title insurance
only to their own clients (or to their firm’s own clients). This Regulation would prohibit
this common practice because the attorney does not have “significant and multiple
sources of business.” Thus, this Regulation eliminates the ability of attorneys to “write
title” for their clients. Such a result is detrimental to consumers because it eliminates the
consumers ability to choose a way for obtaining title insurance which provides an
efficient economy of scale. When an attorney represents a party to the transaction and
provides the title insurance, some duplication of work in handling a real estate transaction
is often eliminated. This practice, which is beneficial to consumers of title insurance,
should not be eliminated. In this regard, it should be noted that the Real Estate
Settlement Procedures Act (RESPA) specifically recognizes the common practice of

Opinions expressed are those of the Section/Committee preparing this memorandum and do not
represent those of the New York State Bar Association unless and until they have been adopted by its
House of Delegates or Executive Committee.

NYSBA N.Y. Real Property Law Journal | Winter 2010 | Vol. 38 | No. 1



attorneys providing title insurance to their clients as an adjunct to their practice of law. 12
USC 2607(c).

Moreover, this Regulation will effectively remove people who are in the best
position to provide title insurance: licensed New York State attorneys who have, among
other things, graduated from law school, passed the bar exam, found to be of good moral
character and fitness and are subject to regulation by the Appellate Division. Title
insurance is not like casualty insurance, which insures against future risks. Title
insurance is unique in that it insures the state of the title to real estate at a given moment
in time and therefore its primary focus is on risk elimination. This risk elimination
(which is entirely consistent with an attorney’s duty in representing a buyer or mortgage
lender) is accomplished by examining the records to real estate, producing a title report,
clearing title exceptions and making judgments about the state of the title. This work is
legal in nature - reviewing covenants, restrictions, easements, etc; determining the effect
of death, heirship and intestacy on the devolution of title; examining foreclosure or
bankruptcy proceedings to determine whether a referee, Trustee or Debtor in Possession
can convey title free and clear of liens; reviewing surveys to determine whether an owner
may be subject to a claim of adverse possession. By eliminating those most qualified to
produce and issue title insurance, the NYSID’s draft Regulation would be harmful to
consumers of title insurance. For these reasons, the RPLS recommends the changes in
section x.5 and x.lc shown on the attached mark-up. To better make the distinction
between attorney title agents and non-attorney title agents, we have proposed a separate
definition of “Attorney/title agent.”

2. Closing or Settling Titles: Unauthorized Practice of Law. This draft Regulation in
sections x.1(1)(3)(i1) and x.7 provides that a title insurance agent is in effect authorized to
“close or settle titles.” Thus, the NYSID is improperly trying to impose by regulation an
exemption to the Judiciary Law, which allows only licensed attorneys to Practicc law.
The Regulation is contrary to cases such as In re Garas 881 NYS 2d 744 (4" Dept 2009)
and In re LaMattina, 51 A.D.3d 371, 858 N.Y.S.2d 148 (2d Dept. 2008) (attorney who
aided non-attorneys to engage in unauthorized practice of law though corporation bearing
his name that represented lending institutions at real estate closings was disbarred), which
unambiguously confirm that only attorneys can represent parties in a real estate closings.

New York State Judiciary Law Section 484 plainly states (with some limited
exceptions not applicable here) that only licensed attorneys are authorized to practice law
in this state. Non-lawyers are explicitly prohibited in Section 484 from “preparing deeds,
mortgages, assignments, discharges, leases or any other instruments affecting real estate.”
Since the New York State Legislature has clearly recognized that such conduct
constitutes the practice of law, any suggestion that non-lawyers may conduct closings
should be completely removed from the Regulation. Clearly, allowing a group of
unregulated non-lawyers to conduct closings not only violates the Judiciary Law and
applicable cases such as Garas and LaMattina, it is also something that is not in the
public interest. See RPLS comments on section x.7 and x.1(I)(3)(ii) in the mark-up.
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3. Effect on the Interest on Lawyer Account (IOLA) Fund. If this Regulation is
promulgated, the controlled business provision will preclude the vast majority of attorney
agents from continuing to provide title insurance to their clients. Attorney title agents
who provide title insurance deposit significant sums of money into their attorney IOLA
trust accounts. Typically attorney title agents collect all of the premiums, recording
charges, mortgage tax, transfer taxes and any other items on the title bill and deposit them
into their IOLA accounts. In addition, other types of escrows are held by attorney title
agents in IOLA accounts for purposes of clearing exceptions post-closing. By
eliminating the vast majority of attorney agents, the Regulation would result in
significant sums of money no longer being held in IOLA accounts. This will have a
detrimental effect on the ability of the IOLA Fund to provide legal services to the poor,
which are significantly funded by the earnings on IOLA accounts. In 2008, the IOLA
Fund provided almost $25,000,000 in legal assistance to non-profit civil legal aid
organizations in New York, without any cost to the taxpayers or the State.

Furthermore, if title agents are authorized to act as settlement companies, loan
proceeds (which are now typically wired to bank attorneys’ IOLA accounts) will be taken
out of the IOLA system. This would be a further substantial drain on the IOLA revenue
if loan proceeds were no longer making their way to IOLA accounts.

4. Title Insurance Corporations Should Not be Required to Ensure That Attorney/Title
Agents comply with NYSBA Opinions.

NYSBA opinions are issued by its Committee on Professional Ethics. They are
advisory in nature and do not have the force of law or regulation. They are issued only to
attorneys concerning their own proposed conduct. Disciplining of attorneys is done by
the Grievance Committees and the Appellate Divisions of the various Judicial
Departments which treat NYSBA opinions as advisory but give them deference. It is
entirely inappropriate to require title insurance corporations to enforce NYSBA opinions.
The provision in section x.0(d) should be deleted.

This provision in the Regulation appears to be a repetition of an argument by
some non-attorney title agents that attorney title agents are violating their own ethics
opinions by acting as title agents for their own clients. That argument is clearly false.
NYSBA Opinion 576 states that an attorney can, after disclosure to the client of the
potential conflict of interest and consent by the client, act as a title agent, examining
counsel, attorney closer or approved attorney for a title insurance corporation." See
Wechsler, The Real Estate Lawyer and the Title Insurance Policy Ethics Status Report,
36 N.Y. Real Property Law Journal 13 (Summer 2008). We view that argument as
merely an attempt to indirectly eliminate attorney title agents as competition for non-
attorney title agents.

" This report does not address issues in circumstances where the attorney representing the purchasers has an
ownership interest in the title abstract company (which is a separate and distinct legal entity) writing the
insurance policy.
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Attorneys have traditionally searched titles and given title opinions to their
clients. With the coming of title insurance, many have generally shifted their role to
acting as attorney title agents under the guidance given by Opinion 576. It is not in the
public interest of consumers to prevent attorneys, directly or indirectly, from continuing
to have a role in searching titles for their clients.

5. Audits by Title Insurance Corporations. Title insurance corporations are not equipped
or licensed to conduct “audits” of financial records of title insurance agents, as proposed
in section x.2(c)(1). This violates Education Law Sections 7401 et seq., which require
one to have a CPA license to issue an opinion on the financial condition of another.

6. Premium Rates. We have deleted the last sentence in section x.8 because we do not
believe that the proposed limit on losses to not less than 50% of the premium is
appropriate. The proposal seems to misunderstand the expenses that are covered by the
premium. Most expenses go for searching title, reviewing title exceptions and clearing
up exceptions. Because that work is ordinarily done so well, losses on title insurance are
relatively small. That is what distinguishes title insurance from other kinds of insurance.
Any reduction in the premiums would impair the ability to search and resolve title
questions. We leave it to the underwriters to fully explain this objection.

7. Lack of Statutory Authority of NYSID to Issue This Regulation.

NYSID’s statutory authority to promulgate regulations is limited in scope. As a
result, NYSID has crafted this Regulation as requirements for the underwriters to impose
on the agents. In the absence of an agency licensing bill, we do not believe that NYSID
has the statutory authority to regulate agents. Thus, this Regulation exceeds the scope of
NYSID’s rulemaking authority and is therefore void. This is especially true with respect
to trying to create a mechanism to regulate the cthics of attorneys, for which NYSID
clearly has no authority.

The primary authority to prescribe regulations is given to the Superintendent of Insurance
by §301 of the Insurance Law which provides as follows:

“§301. Regulations by superintendent
The superintendent shall have the power to prescribe and from
time to time withdraw or amend, in writing, regulations, not

inconsistent with the provisions of the chapter:

(a) governing the duties assigned to the members of the staff of the
department;

(b) effectuating any power, given to him under the provisions of this
chapter to prescribe forms or otherwise make regulations;

(c) interpreting the provisions of this chapter; and
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(d) governing the procedures to be followed in the practice of the
department.”

The proposed Regulation clearly does not fall within the ambit of subsections
(a) and (d). Inasmuch as there is no statutory authority for the licensing of title agents,
they could not fall under subsection (c¢). There is also no power given to the
Superintendent to regulate in this area and therefore (b) cannot be applicable either.

Notwithstanding the foregoing concerns, the RPLS has prepared a line-by-line
mark up of the Regulation that accompanies this report to address specific issues in the
Regulation. This markup is, nevertheless, subject to the overarching objection that
NYSID lacks legal authority to promulgate the Regulation.

Based on the foregoing report, the Real Property Law Section of the New York
State Bar Association opposes the promulgation of the proposed regulation unless it is
amended to address the concerns outlined herein.

Report prepared by the RPLS Task Force on NYSID Title Insurance Regulations on
August 7, 2009:

Karl B. Holtzschue, Chair
Gerald G. Antetomaso
Thomas J. Hall

Joshua Stein

Benjamin Weinstock
Robert M. Zinman

The Task Force acknowledges with thanks receiving comments on the Regulation
from: Thomas Hall, Joshua Stein, Benjamin Weinstock, Peter Coffey, Samuel Tilton,
Karl Holtzschue, George Haggerty, Vincent Gallo, Marvin Bagwell, Robert Zinman
William P. Johnson, Melvin Mitzner, Gerald Antetomaso and Harry Meyer.
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Revisions proposed by NYSBA RPLS 08/07/09
Please also refer to accompanying RPLS Report

DRAFT 05/26/09

INSURANCE DEPARTMENT OF THE STATE OF NEW YORK
PROPOSED REGULATION NO.
11 NYCRR

TITLE INSURANCE REGULATION

I, Eric R. Dinallo, Superintendent of Insurance of the State of New York, pursuant to the authority granted by Sections 201,
301, 308, 309, 2303, 2306, 2313, 2314, 2316, 2324, 2402, 2403, 2405, 2406, 2502, 6401, 6402, 6403, 6404, 6405, 6406, 6407, 6408,
6409, 6410 and 6411 of the Insurance Law, do hereby promulgate Part __ of Title 11 of the Official Compilation of Codes,
Rules and Regulations of the State of New York (Regulation # ), to take effect 90 days after publication in the State
Register, to read as follows:

§ x.0 Preamble and Purpose

(a) Title insurance protects property owners and other persons lawfully interested in real property and chattels real
against potential losses that could result from a claim or dispute regarding title in such property. It is illegal for title
insurance corporations to deviate from their filed and approved rates. It is also illegal for title insurance corporations,
or ay person or entity acting for or on behalf of title insurance corporations, including title insurance agents, to give,
among other things, illegal rebates or inducements.

(b) As a result of numerous complaints and inquiries, the New York Attorney General and the Superintendent of Insur-
ance conducted a joint investigation of the title insurance industry in New York. The investigation confirmed that
there are industry-wide abuses and illegal practices involving rebates, inducements, gifts and the charging of.ille-
gal fees, by various title insurance corporations and title insurance agents. These illegal practices and abuses have
disadvantaged New York real estate consumers by, among other things, driving up insurance costs and perpetuating
conflicts of interest.

(c) In order to protect the general public and to address and prevent the aforementioned abuses and illegal practices in
the title insurance industry, especially those that involve title insurance agents, who do not have to be licensed to act
as agents in New York, the rules and standards in this Part are hereby adopted.

(d) The purpose of this Part is to provide the State of New York with robust and effective regulation and supervision of
the title insurance industry, including title insurance corporations authorized to write title insurance in this State, and
title insurance agents appointed to perform title insurance business on behalf of those title insurance corporations.

In addition to the applicable sections of the Insurance Law, and this Part, title insurance corporations must comply
with the Real Estate Settlement Procedures Act (“RESPA”), 12 U.S.C. § 2607, as amended and Regulation X, 24 C.F.R.
8§ 3500 et seq., and allmhaLgmLemngaxALs,amimust ensure that thelr appomted title i insurance agents also comply

§ x.1 Definitions
For purposes of this Part, the following definitions shall apply:

a a—"“Abstract of title” or “abstract” means a written history, synopsis or summary of the recorded instruments and fil-
ings affecting the title to real property.

b. “Control,” including the terms “controlling”, “controlled by”, and “under common control with”, means the pos-
session, direct or indirect, of the power to direct or cause the direction of the management and policies of a person,
whether through the ownership of voting securities, by contract (except a commercial contract for goods or non-man-
agement services) or otherwise; but no person shall be deemed to control another person solely reason of his being an
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officer or director of such other person. Control shall be presumed to exist if any person directly or indirectly owns,
controls or holds with the power to vote ten-percent-or-more than 50% of the voting securities of any other person.

c. “Controlled business” or “Affiliated business” means any portion of a title insurance corporation’s or title insurance
agent’s business written in this State that is referred to it by a referrer of title insurance business or by an associate of
the referrer where the referrer or associate or both have a flnanC|aI or other beneficial |nterest in the title insurance

d. “Discretionary fees” means fees for services that are both (a) not mandatory for the issuance of a title insurance poli-
cy, and which-are(b) passed on to applicants for insurance by title insurance corporations and title insurance agents.

e. “Escrow’” means written instruments, money, or other items deposited by one party with a depository or escrow
agent, for delivery to another party upon the performance of a specified condition or the happening of a certain
event.

f. “Escrow, settlement or closing fee” means the consideration for supervising or handling the actual execution, deliv-
ery or recording of transfer and lien documents and for disbursing funds, and any related closing and escrow ser-
vices (whether before or after the closing).

g. “Financial interest” means a direct or indirect interest, legal or beneficial, where the holder of such interest is or will
be entitled to any portion of the profits of the entity in which the interest is held.

h— h._“Security” or “security deposit” means funds or other property received by the title insurance agent or title
insurance corporation as collateral to secure an indemnitor’s obligation under an indemnity agreement pursuant to
which a title insurance corporation is granted a perfected security interest in the collateral in exchange for agreeing to
provide coverage in a title insurance report, or_title insurance policy.

i. “Significant and multiple sources of business” means title insurance business-premiums that flows into a title insur-
ance agency from two or more non-affiliate, non-controlled or non-owner business sources that constitute at least
70% of the total amount of tltle insurance busrness transacted in the preceding calendar year of the title i insurance

j. “Person” means an individual, partnership, limited liability company, firm, association, cooperative, corporation,
joint-stock company, trust, any similar entity or any combination of the foregoing acting in concert.

k—"“Referral” er*Referrer”™means the directing or exercising of any power or influence over the placement of title insur-
ance business by a person, whether or not the consent or approval of any other person is sought or obtained with
respect to the referral.-

L 113 7

m. +—"Title insurance agent” or “title insurance agency’ means any authorrzed or acknowledged agent of a title insur-
ance corporation, a v
who:

{tr-acts as an agent in the solicitation, negotiation for, or sale of, a title insurance policy, excluding such persons.
acting only in the capacity of sales personnel;

(2) issues commitments to insure or reports of title based upon a search or an examination of title; or

(3) determines insurability in accordance with underwriting rules and standards prescribed by the title insurance
corporation and who, in substantial part, on behalf of the title insurance corporation;

(i) collects premiums and other funds on behalf of a title insurance corporation in connection with the issu-

ance of a title insurance policy;

(i) elosesorsettlestitlteinctudingthe-clearance-of clears title exceptions in connection with the issuance of a

title insurance policy; or

(iii) marks up a title insurance eemmitmentreport to bind a title insurance corporation or prepares and issues
a title insurance policy on behalf of a title insurance corporation.
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(4) Such term shall not include any regular salaried officer or employee of an authorized title insurance corpora-
tion or of a title insurance agent, who does not receive a commission or other compensation for services, which
commission or other compensation is directly dependent upon the amount of title insurance business done.

m. = “Title insurance business” means activities described in section 6403 of the Insurance Law.

P

fA: “Title insurance policy” has the meaning specified in section 6401(b) of the Insurance Law.

\ e

o “Title insurance report means a prellmlnary report, eenemntment—e%bﬂadef |ssued prior to the issuance of a title
msurance pollcy v

insurance pollcy

p. p- “Title insurance corporation” has the meaning specified in section 6401(a) of the Insurance Law.

g. & “Underwrite” means the authority to accept or reject risk on behalf of the title insurance corporation.

§ x.2 Duties of Title Insurance Corporations Utilizing the Services of Title Insurance Agents

(a) No title insurance corporation shall accept business from a title insurance agent except pursuant to a written contract
in accordance with section x.3 of this Part, between the title insurance corporation and the title insurance agent that sets
forth the responsibilities of each party and, where both parties share responsibility for a particular function, specifies the
division of responsibilities.

(b) For each tltle insurance agent under contract with the t|tIe insurance corporatlon a tltle insurance corporatlon shaII
have on file a

(c) (1) The title insurance corporation shall, at least annually, conduct an on-site review of the underwriting and escrow
practices of the title insurance agent which shall include a review of the agent’s policy blank inventory and processing
operatlons audﬁs—andjmnspeclmn of the operatlng checklng payroll and escrow accounts of its title i insurance agent i

(2) Every title insurance corporation shall notify the Superintendent of any suspected fraudulent activity in accordance
with Article 4 of the Insurance Law, and any improper or illegal payments, material discrepancies or any other violations
of law found during or as a result of such on-site review, and shall take steps to investigate such fraudulent activities, im-
proper or illegal payments, material discrepancies or other violations of law and, where appropriate, take immediate steps

to termmate the tltle insurance agent S contractﬁumemmjheappmiammju;mmtendenumhecasectangmeyﬂme

(d) A title insurance corporation that appoints a title insurance agent to act for or on behalf of it in this State;either-¢ci-

rectly-or-through-sub-agents-of-the titte-insuranee-agent shall, within 30 days of the appointment of a title insurance

agent, complete and file written notification of such appointment with the Superintendent on a form prescribed by the
Superlntendent An amended form shall be filed W|th|n 30 days aIter any change |nclud|ng termlnatlon of appomtment

(e) The title insurance corporation may suspend the title insurance agent’s underwriting duties during the pendency of
any dispute regarding the cause of termination, but shall discontinue the title insurance agent’s underwriting duties upon
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termination of the title insurance agent’s appointment. Nothing in this subsection is intended to relieve the title insurance
agent or title insurance corporation of any other contractual obligation. A title insurance corporation shall immediately
notify the Supermtendent of the termination of a title msu rance agent and the reasons therefor—FandihaIJ_LemmLejhe

(f) The title insurance corporation shall maintain an inventory of all policies issued through each title insurance agent.

(9) The title insurance corporation shall establish, and incorporate into the contract with its title insurance agents, its un-
derwriting guidelines and its prohibition on a title insurance agent’s authority to settle claims.

(h) No title insurance corporation shall appoint to more than 20% of its board of directors, any of its title insurance agents
or any officer, director, employee, controlling shareholder, or any partner, member or manager of any such title insurance
agents. This subdivision shall not apply to relationships governed by articles 15 or 16 of the Insurance Law.

§ x.3 Required Provisions for Contract between Title Insurance Corporation and Title Insurance Agent
Every contract, as provided for in section x.2 of this Part, shall provide at a minimum that:

(a) the title insurance agent will render accounts to the title insurance corporation detailing all transactions and shall remit
all funds due under the contract to the title insurance corporation on a regular basis as requited by the title insurance cor-
poration, but no less frequently than 60 days after receipt of funds.

(b) if the title insurance corporation does not receive remittance of all funds-ette-premiums due the title insurance corpo-

ration under the contract, except for amounts in dispute, within the timeframe specified in subsection (a) of this section,
the title insurance corporation must promptly advise the title insurance agent of such failure to remit, and if the title in-
surance agent fails to take immediate steps to remit the funds, the title insurance corporation shall promptly notify the
Superintendent of such failure to remit and the title insurance agent must be immediately terminated.

(c) all funds collected for the account of a title insurance corporation by a title insurance agent shall be held in a fiduciary
capacity in the same manner as provided for in section 20.3 of this Title (Regulation 29) with respect to insurance agents.
ThIS fiduciary account shaII be used for aII funds recelved by the tltle insurance agent in such capamtyAnattomethﬁle

(d) (1) separate records of-business-written_remittance and escrows by the title insurance agent shall be maintained for
each title insurance corporation with which the title insurance agent has a contract;

(2) the title insurance corporation shall have access to and a right to copy all accounts and records_(including ma-
chine-readable data) related to its business in a firm usable to the title insurance corporation;-

(3) the Superintendent shall have access to all books, bank accounts and records (including machine-readable data)

of the title i insurance corporatlon and the tltle insurance agent ina form usable to the Superlntendentﬂughm&

Suoerlntendent shall not have access to any records affecting the clients of an attornev/tltle aaent who have not so
consented; and

(4) such records shall be retained in accordance with Part 243 of this Title (Regulation 152) and this Part.

(e) the contract may not be assigned in whole or in part by the title insurance agent without the expressed written consent
of the title insurance corporation.

() the title insurance agent will follow appropriate insurer underwriting guidelines, relating to:
(1) the basis of the rates to be charged,;
(2) commission or fee schedules;
(3) the types of risks that may be written;
(4) maximum limits of liability;

(5) territorial limitations;
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(6) title searches and examinations; and
(7) applicable exclusions.
(g) the title insurance agent shall not:
(1) bind reinsurance or retrocessions on behalf of the title insurance corporation;

(2) permit any director, officer, controlling shareholder, employee, partner, member or manager of the title insurance
agent to serve on the title insurance corporation’s board of directors in violation of section x.2(h) of this Regulation.
This subdivision shall not apply to relationships governed by articles 15 or 16 of the Insurance Law;

(3) jointly employ an individual who is employed with the title insurance corporation unless the title insurance corpora-
tion and the title insurance agent are under common control as defined herein;

(4) collect any payment from a reinsurer or commit the title insurance corporation to any claim settlement with a rein-
surer without prior approval of the title insurance corporation. If prior approval is given, a report must be promptly
forwarded to the title insurance corporation; or

(5) settle title insurance claims on behalf of the title insurance corporation.

(h) the specific terms of the title insurance agent’s compensation shall be clearly set forth in the contract.

(|) every title insurance agent is requwed—at—t-he—ﬂnae—ef—t—he—eteerng—to S|gn a certlflcatlon attesting that: [Note, title insur-

(1) the insured has paid the title insurance agent only the premium for the title policy in accordance with the insurer’s
filed rates, and charges for services performed in connection with the issuance of the title insurance policy, in accor-
dance with the title insurance eoerporations-carporation’s established guidelines and fee schedule;

(2) the insured has not paid any additional charges of any k|nd to the title i insurance agent mcludmg but not I|m|ted to

the payment of a cash tlps—at—t-he—eteslﬁg

(3) where the title insurance agent performs additional services required by the lender or other party, which are not
necessary services performed in connection with the issuance of the title insurance policy, in advance of the closing
date the title insurance agent has provided clear written notice to the insured, that such additional services are not
performed in connection with the issuance of the title insurance policy;ane, separately stating any municipal fees
and service charges;

(4) the title insurance agent has provided clear written notice to the insured to the insured’s attorney in advance of the

closing date that issuance of the title insurance policy is not dependent upon the title insurance agent performing
such additional services; and

(j) every title insurance agent must maintain an inventory of all policies issued through the title insurance agent on behalf
of the title insurance corporation.

(K) the title insurance agent shall maintain at all times an insurance policy, in an amount to be agreed upon between the
title insurance company and the title insurance agent, designed to make the title insurance corporation whole in the event

of professional negligence or omission on the part of such title insurance agent or, in the case of intentional fraud by the
title insurance agent, a surety bond or other acceptable evidence of financial responsibility._The Lawyers’ Fund for Client
Protection of the State of New York shall be deemed acceptable financial responsibility for attorney/title insurance agents
The insurance policy shall provide for a deductible ef-rotessthan-$16,666-66,-in_.an amount to be agreed upon between
the title insurance company and the title insurance agent, applicable per occurrence for claims resulting from the title

insurance agent’s negligent acts or omissions. The title insurance corporation shall not reimburse or otherwise offset any
amount of the deductible, nor shall the title insurance corporation indemnify the title insurance agent for any expendi-

tures resultlng from the title i insurance agent S m%ge%eﬁraudtﬂﬁ%aetae%eﬁﬂsereﬁs—ttaudummﬂmum
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(I) the title insurance corporation may terminate the contract upon written notice to the title insurance agent under the fol-
lowing circumstances:

(1) fraud, material misrepresentation, insolvency, appointment of a receiver or conservator or bankruptcy;
(2) material breach of any provision of the contract or any provision of this Part or of the Insurance Law; or
(3) notice of termination has been provided in accordance with contract termination requirements.

(m) once the title insurance corporation serves a notice of termination upon the title insurance agent, the title insurance
corporatlon will |mmed|ately notlfy the Superlntendent of such termlnatlon and the reasons therefor@ﬂtemm&sueh

(n) the title insurance corporation may suspend the title insurance agent’s underwriting duties during the pendency of
any dispute regarding the cause of termination, but shall discontinue the title insurance agent’s underwriting duties upon
termination of the title insurance agent’s appointment, and that nothing in this subsection is intended to relieve the title
insurance agent or title insurance corporation of any other contractual obligation.

§ x.4 Disclosures to Policyholders

(a) When making-an-offer-to-issue-issuing a title insurance report for the purposes of issuing an owner’s title insurance

policy covering the initial sale or resale of residential property, the title insurance corporation or its appointed title insur-
ance agent shall furnish a title insurance report to the purchaser anetor the purchaser’s representative-attorney (including
an attorney/title agent) at least five days prior to the scheduled date of closing. If the title insurance report cannot be de-
livered at least five days prior to closmg the title i insurance corporatlon shall document or requwe documentatlon of the
reasons for the delay—Fhe, u )
mLIendeLandLQLmtmhaseLlheJHMSu[ame report furmshed to the purchaser aﬁer |ts fepreseﬁtat-wew shall
conspicuously display the following statement, or a statement containing substantially similar language, on the first page
in bold type:

PLEASE READ THE EXCEPTIONS AND THE TERMS SHOWN OR REFERRED TO HEREIN CAREFULLY. THE
EXCEPTIONS ARE MEANT TO PROVIDE YOU WITH NOTICE OF MATTERS, WHICH MAY NOT BE COVERED
UNDER THE TERMS OF THE TITLE INSURANCE POLICY, AND SHOULD BE CAREFULLY CONSIDERED.

THIS TITLE INSURANCE REPORT IS NOT A TITLE INSURANCE POLICY AND-MAYNOTHISTALLHENS:-
BEFECTSAND-ENCUMBRANCESAFFECHNG HTLEETOTFHEPROPERTY-UNTIL DULY ENDORSED AT CLOSING.

(b) Where a lender’s title insurance policy is issued and no owner’s title insurance policy has been requested, a title insur-
ance corporation shall be responsible for ensuring that its appointed title insurance agent provides a written notice on a

form aceeptable-to-prepared by the Superintendent, to the purchaser at the time the eemmitment-title insurance report is

prepared, which shall explain:

(1) that a lender’s title insurance policy protects the mortgage-lender, and that the title insurance policy does not provide
title insurance protection to the purchaser as the owner of the property being purchased;

(2) what a title policy insures against and what possible exposures exist for the purchaser that could be insured against
through the purchase of an owner’s title insurance policy; and

(3) that the purchaser may obtain an owner’s title insurance policy protecting the property owner at a specified cost, or
the approximate cost if the proposed coverages or amount of insurance is not then known.

(c) Every title insurance corporation shall require that a copy of such notice, signed by the purchaser, is retained in the
relevant title insurance agent’s underwriting file in accordance with the requirements in Part 243 of this Title (Regulation
152) and this Part.

§ x.5 Affiliated/Controlled Business Arrangements

(a) Atitle insurance corporation shall ensure that its authorized title insurance agents provide to the title insurance cor-
poration a record and report of: the title insurance agent’s owners; the title insurance agent’s ownership interests in other
persons or businesses; and material transactions between the parties.

(b) A title insurance corporation shall require, initially and whenever there is a change, that its appointed title insurance
agents file reports with the title insurance corporation setting forth the names and addresses of those persons, if any, who
have a direct or indirect financial or other beneficial interest in the title insurance agent, and who the title insurance agent
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knows or has reason to believe:
(1) engages in the business of buying or selling any interest in real property; and

(2) acts as a broker, agent, mortgage lender, mortgage banker, mortgage broker, or an agent, representative or attorney of
a person who leases, buys or sells any interest in real property, or who lends or borrows money secured by an interest
in real property.

(c) The title insurance corporation shall ensure that any person who holds any direct or indirect financial or other benefi-
cial interest in, or is under common control with, or under control by, such title insurance corporation or the title insur-
ance agent shall not make a referral of title insurance business to such title insurance corporation or title insurance agent
unless it discloses to the party being referred, in clear, concise and conspicuous language:

(1) that the person has a financial or other beneficial interest in the title insurance agent or title insurance corporation;

(2) an estimate of the cost of the services of the title insurance corporation or title insurance agent, including, without

limitation, the t|tle insurance premlums fees and other chargesjsgpatatelmatmgmmgieesjnd&mmeﬁhangesl

(3) that the party being referred is not required to use the title insurance corporation or title insurance agent to which the
party is being referred,;

(4) that the person is not the sole source of business for the title insurance corporation or title insurance agent, and the
t|tle insurance corporatlon or title i insurance agent has significant and multlple sources of busmessM

(5) that any money or other thing of value paid by the title insurance agent or title insurance corporation to the person
is based on the person’s financial or other beneficial interest in, or common control with, the title insurance corpora-
tion or title insurance agent and is not related to the amount of title insurance business the person refers to the title
insurance corporation or title insurance agent; and that the payment of such money or other thing of value does not
violate section two thousand three hundred twenty-four or six thousand four hundred nine of the Insurance Law;
and

(6) that the person is not required to produce a specified amount of title business.

8 x.6 Rebates, Inducements and Fees

(a) Every title insurance corporation shall establish policies and procedures that will ensure that its appointed title insur-
ance agents are in full compliance with the provisions of the Insurance Law addressing rebates and inducements, includ-
ing articles 23 and 64 of Insurance Law, and this Part.

(b) Every title insurance corporation shall ensure that all fees, including discretionary fees, when charged in connection
with the issuance of a title insurance policy, shall be reasonably based on the actual cost for the services provided or cost
incurred. All title insurance fees charged shall be listed on the closing statement or title bill along with any other sepa-
rately identifiable service charge, in accordance with the title insurance corporation’s fee schedule. The title insurance cor-

poration shall ensure that fees charged by its appointed title insurance agent shall netbe-greater-than-thefeeschargee-for-
ie0s by the-title i ot ble.

(c) Every title insurance corporation shall, on its website, make its premium rates publicly available and accessible in a
manner that permlts a pollcyholder or appllcant to mdependently determine the appllcable premlumb;LpLomdmgﬁpggL

(d) The title insurance corporation shall require that every title insurance agent sign a certification as provided for in sec-
tion x.3(i).

(e) The title insurance corporation shall ensure that all entertainment-related events, including but not limited to parties,
trips, gifts and charitable contributions that are hosted or disbursed by title insurance corporations or its appointed title
insurance agents, and the expenses therefrom: (1) comply with applicable provisions of the federal Internal Revenue Code
and Regulations; and (2) do not violate the rebating and inducement provisions, or any other provisions of the Insurance
Law and this title. All such expenses by the title insurance corporation must be included as applicable expenses in the title
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insurance corporation’s annual statement as required in Part 105 of this Title (Regulation 30). Every title insurance corpo-
ration shall be responsible for retaining a complete list of attendees at all entertainment-related events hosted by the title
insurance corporation and by its appointed title insurance agents, and a record of the amount of expenses incurred, in ac-
cordance with the requirements in Part 243 of this Title (Regulation 152) and this Part.

§ x.7 Conditions for ProvidingEscrow,-Closing,or-Settlement Services,-and Maintaining Escrow and Security

Deposit Accounts

(a) All funds deposited with the title insurance agent in connection with an escrow;-settlement,-closing or security deposit
shall be submltted for coIIectlon to or dep05|ted ina separate fldu0|ary trust account or accounts&LmhecmeQLaniaL

|n aquallfled flnanC|aI |nst|tut|on ﬁe—lateﬁt-han—t-he—
close-ofthenextbusiness-eay-promptly after receipt of such funds provided that:

(1) the funds shall be the property of the person or persons entitled to them under the provisions of the escrow, settte-
ment-security deposit-erctosing agreement and shall be segregated for each depository by escrow:—settlement,_or
security deposit-er¢tosifig in the records of the title insurance agent in a manner that permits the funds to be identi-
fied on an individual basis: and

(2) the funds shall be applied only in accordance with the terms of the individual mstructlons or agreements under
which the funds were accepted a

(b) Every title insurance corporation shall ensure that funds held in an escrow account are disbursed only pursuant to a
written instruction or agreement specifying how and to whom such funds may be disbursed.

(c) Every title insurance corporation shall ensure that funds held in a security deposit account be disbursed only pursuant
to a written agreement specifying:

(1) what actions shall be taken to satisfy obligations under the agreement; and

(2) the duties of the title insurance agent with respect to disposition of the funds held, including a requirement to main-
tain evidence of the disposition of the title exception before any balance may be paid over to the depositing party or
his or her designee.

(d) Every title insurance corporation shall ensure that any interest received on funds deposited in connection with any
escrow;-settlement,_or security deposit er-closing-are paid, net of administrative costs, to the depositing party, unless the
instructions for the funds or a governing statute (including any IOl A statute or regulations that apply pursuant to Rule
1.15 of the New York Rules of Professional Conduct (22 NYCRR Part 1200)) provides otherwise.

(e) Every title insurance corporation shall be responsible for ensuring that disbursements from an escrow;-setttement-or-
etosing account are only made if deposits in amounts at least equal to the disbursement have first been made directly re-
lating to the transaction disbursed against and if the deposits are in one of the following forms:

(1) cash;
(2) wire transfers such that the funds are unconditionally received by the title insurance agent or the agent’s depository;

(3) checks, drafts, negotiable orders of withdrawal, money orders and any other item that has been finally paid before
any disbursements;

(4) a depository check. Including a certified check-geverned the proceeds of which are required to be made available
by the provisions of the Federal Expedited Funds Availablity Act. 12 U.S.C. § 4001, et seq.(i.e., if any required hold_

period has expired); or

(5) credit transfers through the Automated Clearing House (ACH), which have been deemed available by the by the
depository institution receiving the credits. The credits must conform the operating rules set forth by the National
Automated Clearing House Association (NACHA).
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() If the title insurance agent is appointed by two or more title insurance corporations and maintains fiduciary trust ac-

counts in connection with previding-eserow.-closing-er-settlementservieesholding escrows or security deposits, every title
insurance corporation shall ensure that it has direct online access to the accounts of its title insurance agent_(with no need

for cooperation by such title insurance agent) and any or all of the supporting account information, in order to ascertain

the safety and security of the funds held by the title insurance agent. With respect to attorney/title agents, such access
shall be limited to clients purchasing title insurance. The title insurance corporation shall be responsible for ensuring that

its title insurance agent return all excess or unused escrow funds, or escheats such funds to the State |n accordance W|th
New York Abandoned Property Law, 0

8 x.8 Premium Rates

Pursuant to articles 23 and 64 of the Insurance Law, every title insurance corporation or rate service organization filing
rates for title insurance shall include in its rate filing with the Superintendent the appropriate rate formula upon which

its rates are based mcludlng prOV|S|ons for expenses Iosses and proflt mfoﬁneeﬂen—bvma—ra’fe—fﬂmgs—ar:rd-eemnﬁssrens—
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LEGISLATIVE UPDATE:

Expanded Regulation of Mortgage Loan Originators:
Updating Article 12-E

By Andrew Braid

Article 12-E, a new regulatory
scheme for Mortgage Loan Origi-
nators (MLOs) effective January 1,
2008, was the New York Legislature’s
attempt at intervention once the
flaws in the mortgage market became
apparent. Other states responded in
similar fashion to New York, enact-
ing their own versions of mortgage-
regulation legislation. Meanwhile,
there was increasing recognition
that the system of mortgage lending
and securitization was of national
concern. This brought a push for
national legislation, resulting in the
“S.A.F.E. Mortgage Licensing Act”
(SAFE).! S.A.FE. imposed a mini-
mum nation-wide standard for states
regulation of MLOs and authorized
the Department of Housing and
Urban Development to impose its
own system on any state that did not
meet the requirements of S.A.F.E.2
S.A.F.E.’s design, encouraging states
to adopt their own regulation as op-
posed to imposing a national system,
reflects the general consensus that the
financial system is better off having
“multiple oversight agencies rather
than one monolith.””?

This past summer, on July 11,
20009, the Legislature repealed the
2008 version of Article 12-E and
enacted a new version of the legisla-
tion to comply with S.A.FE.’s re-
quirements. The standards for MLO
“registration”* under the new statute
are materially different in four major
respects. The new legislation (1)
expands the role of the newly cre-
ated Nationwide Mortgage Licensing
System and Registry (NMLSR),® (2)
requires more stringent background
checks for MLO applicants,® (3)
imposes more stringent standards
for pre-licensing’ and continuing
education® and a new pre-licensing
testing requirement,® and (4) requires
each MLO to post a surety bond cor-

responding to the dollar amount of
loans it originated.!® Borrowing much
of its language directly from S.A.F.E.,
the new Article 12-E improves

the clarity of defined terms* and
eliminates some cross-referencing.
Other provisions remain substantially
similar but now appear in different
sections of the statute.

NMLSR Plays a Large Role
in State Regulation, from
Registration to Education

Created by the Conference of
State Bank Supervisors and the
American Association of Residential
Mortgage Regulators, NMLSR was
launched in the beginning of 2008 to
meet states’ demands for a national
system of tracking MLOs. Under the
2008 legislation, New York began to
use the NMLSR as the initial step in
gathering information about ap-
plicants during the authorization
process.'? Expanding upon this role,
the new statute expressly establishes
the NMLSR as the organization in
charge of approving and reviewing
education courses'® and the agent for
distributing criminal and non-crim-
inal background information on ap-
plicants.’* The new Article 12-E also
requires that each licensee register
and maintain a unique NMLSR iden-
tification number with the.1> MLOs
are required to display this identifier
on “all residential mortgage loan
application forms, solicitations [and]
advertisements, including business
cards and websites.””16

Background Checks

Because of the fear that mortgage
officers that had been disbarred or
disciplined in one state could simply
move across state lines, background
checks were stressed as a major
element in S.A.F.E.}” New York had

already incorporated several of these
elements into the 2008 version of
Article 12-E.18 The new legislation,
corresponding almost verbatim to
S.A.F.E., greatly simplifies the word-
ing of these statutes and elevates
standards. While under the prior
version of Article 12-E, a finding of
felonious conduct or prior revocation
of a license gave the superintendent
discretion to withhold authoriza-
tion,° the new version of Article 12-E
requires that the superintendent with-
hold a license from such an applicant.
The new legislation requires that the
superintendent withhold a license if
he finds any felonious conduct within
the last seven years, or any felonious
conduct, regardless of when it oc-
curred, if that conduct “involved an
act of fraud, dishonesty, or a breach of
trust, or money laundering.”%

Education Requirements Are
Modified and Expanded

In order to comply with S.A.FE.,
the pre-licensing and continuing edu-
cation requirements have been sub-
stantially modified by the new ver-
sion of Article 12-E. The prior version
of Article 12-E required that MLOs
complete eighteen hours of education
courses within the five years prior to,
or one year subsequent to, approval
of an application for authorization.?!
It also required eighteen hours of con-
tinuing education courses every two
years for the next eight years, and,
thereafter, scaled back the education
requirement to eight hours of educa-
tion every four years.?? The old leg-
islation specified neither a method of
approval for courses nor any particu-
lar curriculum.?® In addition to speci-
fying a curriculum,?* the new statute
increases the hours requirements for
both pre-licensing and continuing
education, requires that all courses be
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approved by NMLSR,?® and requires
that MLO applicants pass a test based
upon the pre-licensing curriculum.

Requirements for pre-license edu-
cation and testing requirements are
specified in sections 599-f and 599-

g, respectively. Unlike the old law,
which allowed the MLO to complete
education requirements after receiv-
ing his license, the new law requires
the MLO applicant to complete
twenty hours of education and pass a
pre-licensing exam prior to receiving a
license. The new law includes mini-
mum hours requirements for courses
in ethics, lending standards, and
federal and New York State bank-

ing law and regulations. The statute
provides that the written licensing
exam will cover these areas?® and also
specifies that the applicant attain the
minimum competency by answering
seventy-five percent of the test ques-
tions correctly.?’

The continuing education re-
quirements for MLO license hold-
ers are enumerated in section 599-j.
They are much more stringent than
the previous requirements, as they
now require eleven hours annually of
education courses beginning the year
after licensing,?® and, unlike the prior
legislation, do not scale back with
increasing experience of the MLO
licensee.

Surety Bond Requirement

An entirely new section, requir-
ing a surety bond, appears in Sec-
tion 599-k. The rules proposed by
the Banking Department specify a
scale for the amount of the bond
that increases as the dollar amount
of the loans originated by the MLO
increase.? They also grant the super-
intendent discretion to require that a
bond of a greater amount be posted
“in the reasonable judgment of the
Superintended” if the nature of the
MLOQO’s business requires “additional
protection for consumers.”30

The Big Picture

Overall the new Article 12-E
exhibits a much more comprehensive

approach to regulating the mort-
gage industry. Many of the changes
could not have occurred without the
national movement for reform, which
brought about the creating of the
NMLSR and a national standard for
minimum regulation requirements.
For instance, the NMLSR’s national
system for background checking
solves one of the major concerns
that brought about the crisis, namely
that mortgage lenders, having been
barred on account of fraudulent or
criminal practices in one state, could
move to a different state.3!

While fraudulent conduct certain-
ly did not help the situation, MLOs
engaged in many types of non-fraud-
ulent conduct that also substantially
contributed to the mortgage crisis.
MLOs sold loans with non-amortiz-
ing “teaser” rates, balloon payments,
and zero-down financing and with-
out appropriate documentation of
borrowers’ assets or income and with
teaser rates to entice. The New York
statute still does not address any of
these individual commercial practices
of MLOs, now recognized as funda-
mentally de-stabilizing the mortgage
system. However, the Governor’s
Subprime Law of 2008 did signifi-
cantly increase a mortgage broker’s
responsibilities to his or her clients.
That law requires a mortgage broker
to act in the borrower’s interest, act
in good faith, disclose any compensa-
tion that inures to the broker, and to
work diligently to present borrowers
with a range of loan products appro-
priate to the borrower.? With Section
590-b in effect, Article 12-E requires
that that the applicant initially dem-
onstrate fitness in order to obtain a li-
cense® and grants the superintendent
expanded power to regulate MLOs.
Evidencing this expanded power, the
superintendent’s proposed regula-
tions prohibit an MLO from “[e]
ngag[ing] in any transaction, practice
or course of business that is not in
good faith or does not constitute fair
dealing,”®* and allow the superin-
tendent to take disciplinary action
whenever an MLO fails “to perform
his or her duties in an honest, fair and
reasonable manner.”3®

In order to smooth the switch
to the heightened requirements, the
Banking Department has proposed
a transition period for MLOs who
are already registered or currently
undergoing the registration process.
This plan is outlined in the proposed
update to Part 420 of the Superinten-
dent’s Regulations.38
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BERGMAN ON MORTGAGE FORECLOSURES:
Statute of Limitations Sinks Lender—Again

By Bruce J. Bergman

There is this scary glitch in New
York law in the realm of statute of
limitations which presents substantial
peril to mortgagees. A recent cases
emphasizes yet again how true this is.
[Secured Equities Investments v. McFar-
land, 300 A.D.2d 1137, 753 N.Y.S.2d
264 (4th Dept. 2002)].

Because the underlying concept
may be counterintuitive for some, we
begin with a quick basic review of the
statute of limitations formula. This is
also necessary because mortgagees
would typically be incredulous that
the applicable six year statute of limi-
tations would ever play a role in a
foreclosure because mortgage holders
are not in the habit of doing noth-
ing for six years while the clock ticks
away. That is why it is so surprising.

In any event, here’s how to
understand the point. Suppose a
mortgage originates today and the
first payment is due in a month. No
installments are ever paid. The lender
or servicer does absolutely nothing
(bizarre though that is) except to
awaken six years and one day after
that first payment was due. At that
moment it begins a foreclosure. Al-
though by then that very first over-
due installment could not be collected
in any lawsuit or in a foreclosure, the
remainder of all sums due—all be-
ing within six years—are collectible.
Hence, in such a scenario the statute
of limitations presents virtually no
problem.

What happens if after the first
month’s default the mortgagee ac-
celerates the balance? (Put aside the
typical need to first send a 30-day
cure letter and the fact that it would
be so unusual to accelerate after a
mere month.) If after acceleration the
mortgagee did nothing for six years
and a day, then the entire balance

of the mort-
gage would

be barred by
the statute of
limitations and
therefore uncol-
lectible. Be-
cause it would
be highly
unlikely that
any mortgage
holder would accelerate and then

do nothing for six years, this hardly
seems to be a perilous situation.

”Mortgage holders would
like to believe that if the
foreclosure action goes
away, so too does the
acceleration—but that is
precisely what courts have
repeatedly said is not the
case—all to the obvious
and repeated detriment of
foreclosing plaintiffs.”

But now let’s turn to the usual
case where after a certain number
of months after default, the lender
accelerates and promptly initiates a
mortgage foreclosure action. Starting
that action stops the statute of limita-
tions from running and if the case
proceeds to a conclusion, the statute
of limitations never becomes an issue.
The problem, though, occurs if after
some lengthy time, the foreclosure is
dismissed. If by then more than six
years have passed since acceleration,
the statute of limitations just ren-
dered enforcement of that mortgage
void.

Our dedicated readers may recall
that this has occurred a number of
times and here it has happened yet

again with these mundane but scary
facts. Mortgage is delivered in 1986.
The mortgage is then assigned and

in the face of a later default, in March
of 1988, the assignee commences a
mortgage foreclosure action on July
11, 1989. The foreclosure proceeds to
judgment of foreclosure and sale but
that judgment is vacated—and the
complaint dismissed—because the
assignee /foreclosing plaintiff had
not sought the default judgment in a
timely fashion. (This impediment is a
creature of the CPLR which needn’t
be reviewed here.)

Even though the foreclosure had
been dismissed, the mortgage itself
was later again assigned and, under-
standably, the new assignee began
a foreclosure in 1998. The borrower
defendant moved to dismiss the case
arguing it was barred by the statute
of limitations. The court agreed, rul-
ing that acceleration occurred when
the complaint was filed in the earlier
foreclosure on July 11, 1989. So, six
years thereafter—on July 11, 1995—
the statute of limitations had expired.
This new action, having been brought
in 1998, was simply too late.

The critical proposition underly-
ing all this is that even though the
earlier foreclosure action was dis-
missed, the acceleration upon which
a statute of limitations could run
survived.

Mortgage holders would like to
believe that if the foreclosure action
goes away, so too does the accel-
eration—but that is precisely what
courts have repeatedly said is not the
case—all to the obvious and repeated
detriment of foreclosing plaintiffs.
And this particular case adds yet
another wrinkle. The lender, aware
of its jeopardy, attempted to argue
that its initial acceleration back in
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1989 was a nullity so that the statute
of limitations could never have run
on the mortgage balance (presum-
ably only on installments older than
six years). Aside from a finding that
the mortgage holder was unable to
submit evidence to support the claim
that its acceleration was meaningless,
the court also invoked the doctrine

of judicial estoppel. That is a philoso-
phy which precludes a party from
presenting a pleading in a manner in-
consistent with a position taken in an
earlier judicial proceeding. The point
of this is to observe that there appears
to be no alternative argument that

lenders can use to avoid this particu-
lar statute of limitations problem.

Sadly, there is no lesson that
emerges from this case and the earlier
decisions on the same point because
their essence is that foreclosure cases
need to be done correctly to avoid
being dismissed and engendering the
statute of limitations dilemma. Mind-
ful that mortgage lenders, servicers
and their counsel always intend to do
these things right, it is not a matter
of volitionally failing to take care of
these things, but rather a matter of
dedication, skill and sometimes luck.
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Berkman, Henoch, Peterson & Ped-
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