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A Message from the Section Chair

A Wish List for New York
Real Estate Law

Our Section’s Committee on
Legislation has started to play an
active role in the legislative process
as it affects real property law. This
effort represents an important devel-
opment for us. Over time, our
involvement should help produce
better real property statutes in New
York.

So far, we have only responded
to legislation proposed by others, as
we have started to understand the
legislative process and define our
role in it. Looking forward, we
intend to propose legislation within
our expertise, starting with a “tech-
nical corrections act” in which we
will try to identify and fix some
obvious drafting errors in statutes on
real property.

Spencer Compton’s Legislative
Committee Report starting on page
194 of this issue describes our
approach to legislation, what we
have achieved so far, and where we
see ourselves going.

Looking further ahead, at some
point I hope we will start to identify
and correct some serious (and less
serious) flaws, gaps, and glitches in
New York real property law. By
doing so, we will clarify and
improve the law and make it easier
to transact real estate business in the
state. Ultimately that is one of the
goals of our legislative initiative,
proves its value, and gives you a
very good reason to get involved in
our work.

To begin to lay the foundation
for possible legislative initiatives in
coming years, I've collected here my
“wish list” of some changes I would
like to see in New York statutes. I've
tried to emphasize changes that
would simplify and streamline the
law and practice of real estate in the
state, without substantively benefit-

ing or hurting
any particular
group.

I've stayed
away from sug-
gesting reduc-
tions in taxes on
real estate trans-
actions, as these
are obvious suggestions and not par-
ticularly creative. Although it goes
against my personal views on these
issues, I also note that New York’s
high taxes do not seem to have pre-
vented New York real estate from
doing quite well for quite a long
time.

If I were appointed tomorrow as
the grand czar of New York real
estate law, here are the first statutory
changes I would make, ranked in
order of importance:

1. Yellowstone Injunctions. New
York commercial lease disputes
often become high-intensity
full-blown litigations as a result
of glitches in the Real Property
Actions and Proceedings Law
that artificially increase the
stakes in the early stages of any
landlord-tenant litigation. The
tenant will often seek a so-
called “Yellowstone” injunction
to prevent the landlord from
terminating the lease for a non-
monetary default or a default
in certain monetary obligations.
This process often takes place
on an emergency basis, late
some Friday afternoon. The
Legislature could readily elimi-
nate all the excitement by say-
ing that if a court decides a ten-
ant was in fact in default under
its lease, then after such deter-
mination the tenant will have a
“last clear chance” to cure the
default to prevent termination,
regardless of what the lease
says. Any such rule would
need to be accompanied by an

absolute requirement for the
tenant to continue paying fixed
rent (and perform any undis-
puted obligations) while the
court decided the dispute.

Single-Purpose Entities. The
rating agencies and the securiti-
zation industry have found a
reason why New York “single
member” limited liability com-
panies are not as reliable as
Delaware entities of the same
type. This alleged problem has
moved a significant volume of
entity formation business to
Delaware and created the need
to involve Delaware counsel in
many major transactions.
Whatever problem the rating
agencies and the securitization
industry have identified could
presumably be fixed by New
York legislation. And it should
be, along with anything else
that makes New York less hos-
pitable than Delaware for form-
ing routine entities for real
property transactions.

. Mortgage Consolidations.

Every New York commercial
refinancing forces the parties to
perpetrate a complex series of
assignment, consolidation, and
amendment documents, to say
nothing of occasional splitters,
spreaders, and “lost note” doc-
uments—all in an effort to miti-
gate mortgage recording tax.
This massive accumulation of
complexity could and should
be replaced by a simple affi-
davit that discloses the “tax-
paid” amount of debt already
on the property, and the
amount of any increase in that
“tax-paid” debt resulting from
the current transaction. Lenders
would have the same incen-
tives that they already do to
assure payment of the tax. With
this change, though, we could
instantly eliminate mortgage
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chains, most lost note affi-
davits, and the tedious task of
drafting documents whose sole
purpose is the preservation and
manipulation of old mortgages.

. Revolving Loans. New York
imposes its mortgage recording
tax on every readvance of a
substantial commercial revolv-
ing loan—a position that sim-
ply prevents New York real
property from securing such
loans. The Legislature should
solve this problem, as well as
some other similar problems
that the mortgage recording tax
creates for substantial modern
multi-state transactions.

Lien Law. The law governing
mechanics’ liens and construc-
tion loans is absolutely incom-
prehensible and unnecessarily
complex. It creates a regime in
which a famous lawyer for
mechanic’s lien claimants once
bragged that for any construc-
tion loan he could always find
a way that the lender had vio-
lated the lien law. This statute
should be rewritten, clarified,
and simplified—translated into
English without changing its
major substantive concepts and
requirements.

Simpler Mortgage Documents.
The New York Real Property
Law on its face seems to create
two great tools to simplify New
York mortgage documents.
First, anyone can incorporate
by reference a “statutory form
of mortgage” defined in the
Real Property Law, thus creat-
ing a one-page mortgage. Sec-
ond, anyone has the statutory
right to record a “master mort-
gage,” which can then be incor-
porated by reference in all
future mortgages, again creat-
ing one-page mortgages. No
one uses either tool. The first
tool deserves not to be used
because the statutory mortgage
is woefully deficient and does
not even satisfy the elementary

requirements of New York law.
The second tool makes a lot of
sense and is widely used in, for
example, California. The Legis-
lature should update the statu-
tory form of mortgage to reflect
current law, and should consid-
er taking steps to encourage the
use of “master mortgages.” On
the other hand, because longer
mortgages create more record-
ing fees, neither of these
changes seems likely to happen
any time soon.

Conditional Limitations. If a
lease expires ten days after a
landlord gives notice of termi-
nation, the landlord qualifies to
bring a summary proceeding.
On the other hand, if the lease
expires automatically when the
landlord gives notice of termi-
nation, the landlord doesn’t
qualify to bring a summary
proceeding. New York’s com-
mon law calls the former a
“conditional limitation” (sum-
mary proceeding allowed) and
the latter a “condition subse-
quent” (no summary proceed-
ing allowed). The distinction
makes no sense and should be
eliminated by legislation to
allow summary proceedings in
both cases and prevent a
“glitch” in lease drafting.

Opagque Disclosure Law. What-
ever may be the merits or wis-
dom of the state’s recently
enacted Property Condition
Disclosure Act, the text of the
Act is hardly a model of trans-
parency and clear disclosure.
The Act would probably flunk
New York’s “Plain English”
law, which imposes a $50
penalty for using an incompre-
hensible contract in a con-
sumer-related transaction. This
and similar statutes should be
written in plain English, to help
serve the Legislature’s goal of
achieving broad and effective
communication of useful infor-
mation.

9.

10.

11.

Separate Assignments of Rents.
Why must a mortgagee obtain
a separate assignment of rents,
beyond the assignment already
in the mortgage? The answer:
archaic principles of real prop-
erty law that should play no
role in modern transactions.
The Legislature should clarify
by statute that no such separate
document is required, and a
mortgagee can enforce an
assignment of rents built into a
mortgage as soon as a foreclo-
sure begins. The National Con-
ference of Commissioners of
Uniform State Laws is in the
process of proposing similar
changes via a model act, which
New York should adopt as
soon as it becomes available.

Leasehold Condominiums.
New York law says a condo-
minium cannot be created on a
leasehold—unless the site is
located in a handful of selected
development areas within the
city and a quasi-public agency
is involved. Although this law
presumably tries to protect con-
sumers, it in fact hurts con-
sumers by encouraging the use
of cooperatives (a truly
wretched form of ownership)
rather than condominiums.
New York should figure out a
way to allow leasehold condo-
miniums in a way that ade-
quately protects consumers.
Other states seem to do it with-
out much trouble.

Mortgage Foreclosures on
Apartment Buildings. New
York’s non-judicial foreclosure
statute generally applies to
commercial real property, but
carves out any building where
residential renters occupy more
than about two-thirds of the
units. If a mortgagee were seek-
ing to foreclose out the interest
of those renters, it might make
sense to prohibit the use of
non-judicial foreclosure. But if
the mortgagee has no interest
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in terminating residential leas-
es, it is hard to see why
investors in apartment build-
ings should be any more
immune from non-judicial
foreclosure than investors in
office buildings or shopping
centers. Therefore, the Legisla-
ture should remove this distinc-
tion, at least as long as the
lender does not want to termi-
nate any residential leases by
foreclosure.

12. No Waiver of Landlord’s Lia-
bility for Negligence. The New
York General Obligations Law
says a tenant can’t release a
landlord from liability for neg-
ligence. Some New York leas-
ing practitioners argue that if a
tenant promises to pay any
“deductible” amount under a
liability insurance policy that
otherwise benefits the landlord,
any such agreement by the ten-
ant violates the General Obliga-
tions Law and hence is invalid.
This argument then implies
that the tenant should maintain
the lowest possible deductible
amounts, regardless of the ten-
ant’s risk management pro-
gram company-wide. Any such
requirement for low deducti-
bles seems inappropriate, at
least in a commercial transac-
tion where the choice of a
deductible amount simply rep-
resents a business decision in
the tenant’s risk management
program. The Legislature
should remove this possible
issue, at least for substantial
commercial leases.

Each of the “wish list” items
above would remove complexity and
unnecessary issues, excitement, or
risks from New York real estate law.
None of these items would seem
likely to hurt any recognizable group
of players in the real estate industry.

Of course, one can hardly guarantee
a lack of controversy. Almost any
change may somehow hurt or at
least offend someone. If that is the
case, or if I have missed some com-
pelling reason that existing law is
terrific and requires no change, I
apologize in advance. I also encour-
age the offended or otherwise object-
ing party to speak up, as the begin-
ning of a discussion of where we
should and should not suggest leg-
islative improvements. (Don’t worry,
none of these possible changes will
be moving forward on an emergency
basis!)

Finally, I should emphasize that
my “wish list” reflects my own opin-
ions, or perhaps fantasies, and only
at the moment of writing. This does
not reflect the opinions of the Section
or the Association. And my “wish
list” is in no way tempered by any
considerations of reality or political
feasibility.

Turning to a more immediate
legislative agenda, New York legisla-
tors have joined those in many other
states in proposing legislation to
respond to Kelo v. New London, the
recent U.S. Supreme Court case on
the use of eminent domain to facili-
tate private development projects as
part of governmental programs to
eliminate “blight.” The Section
intends to participate actively in the
Association’s responses to, and com-
ments on, these proposals. Section
members who would like to partici-
pate in that process should be in
touch with any of the co-chairs of
our Legislation Committee, as identi-
fied on page 198 of this Journal.

The Kelo case will be one of sev-
eral areas of emphasis at the Sec-
tion’s continuing legal education
program during the upcoming win-
ter meeting of the Association, which
will take place January 23 through
28, 2006, at the Marriott Marquis in

Manhattan. Under the leadership of
First Vice Chair Harry Meyer, our
CLE program will also focus on
several other areas of current con-
cern to New York real property
practitioners. Tentative additional
topics include:

e Workouts of securitized loans;

¢ Indian land claims that affect
wide swathes of the state;

* Recent disputes under a federal
law that tries to protect places
of worship in residential neigh-
borhoods;

¢ How developments in apprais-
al technology affect real estate
lending;

¢ Possible changes in the Proper-
ty Condition Disclosure Act
(though not of the nature sug-
gested above);

e Ethical issues in real estate clos-
ings, with a continuation of
Anne Copps’s case study; and

* The growing use of non-attor-
ney “closers” in residential real
estate transactions.

We hope you will attend the
winter meeting and get involved in
our legislative activities or other Sec-
tion committees. You can find con-
tact information for all the commit-
tee co-chairs on pages 197-198 of this
Journal.

Joshua Stein

Joshua Stein is a real estate and
finance partner in the New York
office of Latham & Watkins LLP
and Chair of the Real Property Law
Section. He has written several
books and over 125 articles on com-
mercial real estate law and practice.
He serves as Editor-in-Chief of the
New York State Bar Association’s
Commercial Leasing book.
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Military Law in New York Landlord-Tenant Actions

and Proceedings
By Gerald Lebovits

l. Introduction

As of March 31, 2005, the United
States military had 1,398,833 active
duty volunteer servicemembers
worldwide.l Of those, approximately
221,500 members—including
reservists and National Guard mem-
bers called to active duty—are
deployed around the globe for Oper-
ation Enduring Freedom and Opera-
tion Iraqi Freedom.2 Reservists and
National Guard members are men
and women with jobs, homes, and
families they must leave to fulfill
their obligations when called to
active duty. Sometimes called “week-
end warriors” because they serve
one weekend a month and two
weeks a year in peace time,
reservists and National Guard mem-
bers currently make up 30 percent of
the United States active military
force in Iraq.3 Many reservists and
National Guard members suffer sig-
nificant pay cuts while on active mil-
itary duty.# They and their depen-
dants often cannot meet the financial
obligations they entered into before
being called to active duty.

The same is true for full-time
servicemembers called abroad. They
and their dependants accumulate
debt and sometimes face eviction
actions and proceedings or foreclo-
sure actions.

Members on active duty,
whether full time or reserve, are fre-
quently unable to appear in court to
defend themselves. Their inability to
appear exposes them to the threat of
default judgments, even nonmerito-
rious defaults, while they risk their
lives defending our nation.

The United States, New York
State, and other states recognize that
servicemembers on active duty are
vulnerable to lawsuits. Therefore, the
United States—through the Service-

members’ Civil Relief Act (SCRA)S—
and New York—through the New
York Soldiers” and Sailors” Civil
Relief Act (NYSSCRA)é—protect
members from rupture and ruin, not
to mention distraction and disloca-
tion, while they attend to matters of
import and immediacy.

Import and immediacy have
added significance since the attacks
of September 11, 2001, and the call to
arms in Afghanistan and Iraq. React-
ing to that call to arms, the New
York City Civil Court’s Housing Part
has taken significant steps to protect
servicemembers’ vulnerability to
landlord-tenant lawsuits. If a respon-
dent alleges or a petitioner’s nonmil-
itary affidavit states that a respon-
dent is on active military duty or
dependent on someone on active
duty, the case will be assigned to
Part M, for “Military Part,” a Civil
Court part in Bronx, Kings, New
York, and Queens Counties.” When a
respondent appears to answer a peti-
tion, the clerk must inquire whether
the respondent is on active military
duty or whether the respondent
depends on someone on active duty.8
If the respondent is on active duty or
depends on someone who is, the
case will be assigned to Part M. The
case will also be transferred to Part
M if facts at any stage of the litiga-
tion reveal that a litigant is or has
become an active duty member or a
dependent.

New York City’s Part M is a
microcosm of the nation’s response
to 9-11. In 2003, Congress enacted
the SCRA, which significantly
amended the Soldiers” and Sailors’
Civil Relief Act (SSCRA) of 1940.9
Congress revised the SSCRA

to make the Act easier to
read and understand by
clarifying its language

and putting it in modern
legislative drafting form,
to incorporate into the Act
many years of judicial
interpretation, and to
update the Act to take
into account generally
accepted practice under
its provisions and new
developments in Ameri-
can life not envisioned by
the original drafters.10

The SCRA was widely support-
ed. The United States House of Rep-
resentatives Committee on Veterans’
Affairs issued a report supporting
the SCRA stating that, “[w]ith hun-
dreds of thousands of servicemem-
bers fighting in the war on terrorism
and the war in Iraq, many of them
mobilized from the reserve compo-
nents, the [SSCRA] should be restat-
ed and strengthened to ensure that
its protections meet their needs in
the 21st century.”11

This article analyzes the SCRA
and NYSSCRA and discusses what
practitioners, litigants, and judges
need to know when servicemembers
or their dependents are involved in
landlord-tenant disputes.

Il. History and Purpose of the
Federal and New York Acts

During the Civil War, Congress
enacted a moratorium on civil
actions brought against Union sol-
diers and sailors.12 During World
War I, Congress passed the SSCRA of
1918 to protect members of the
armed forces.!3 Although not an
absolute moratorium on civil actions
against servicemembers, the 1918
SSCRA suspended the enforcement
of all civil liabilities against military
personnel if active duty materially
affected their ability to defend civil
lawsuits.* The 1918 SSCRA had a
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sunset provision. It expired shortly
after World War I ended.

In 1940, because of World War II,
Congress re-enacted the SSCRA of
1918, this time without an expiry
date. The 1940 SSCRA was designed
“to provide for, strengthen, and
expedite the national defense under
the emergent conditions which are
threatening the peace and security of
the United States and to enable the
United States the more successfully
to fulfill the requirements of national
defense. . . .”15 Congress intended
the SSCRA to delay, in certain cases,
enforcing civil liabilities so that ser-
vicemembers could focus their ener-
gy on the nation’s defense needs.
Since 1940, members have received
uninterrupted coverage.

Servicemembers’ coverage was
strengthened in 2003. On December
19, 2003, President George W. Bush
signed into law Public Law No. 108-
189, 117 Stat. 2835—the SCRA—a
major revision of the SSCRA. Before
the SCRA went into force, the 1940
SSCRA had been amended 15 times.
The SCRA continues to protect ser-
vicemembers and the nation from
harm that will result from a mem-
ber’s inability to defend against law-
suits because of active military serv-
ice.16

New York State legislation
shares the ideals of the federal legis-
lation. In 1951, the New York State
Legislature enacted the NYSSCRA,
New York'’s version of the Federal
SSCRA.17 1t closely follows the 1940
SSCRA’s substantive and procedural
provisions but is less detailed than
either the SSCRA or the SCRA.18
For example, the SCRA defines the
term “dependents” whereas the
NYSSCRA does not. In 1941, New
York enacted legislation similar to
the NYSSCRA,*® which by its terms
expired during times of peace.20 The
1951 NYSSCRA, enacted in response
to the Korean War, has no expiry
date. New York enacted it to give
servicemembers continued protec-
tion in times of peace and in times of
war. In enacting the NYSSCRA, the

Legislature stated that to promote
national security, “it is essential to
provide in certain cases for the tem-
porary suspension of legal proceed-
ings and transactions which may
prejudice the civil rights of persons
in the military service.”2! Further
protecting servicemembers, Gover-
nor George E. Pataki signed Execu-
tive Order 125 on March 24, 2003.22
The order makes discrimination
based on military status unlawful
and classifies that discrimination as a
violation of a member’s civil rights.23

Where possible, the NYSSCRA
and the SCRA must be read
together.2* When the NYSSCRA does
not address a point the SCRA
addresses, the SCRA controls.?> If the
SCRA is silent and the NYSSCRA
provides protection, the NYSSCRA
applies.26 In New York eviction
actions and proceedings, a court will
not evict a member unless the land-
lord satisfies both the SCRA and the
NYSSCRA.

Satisfying the Federal and New
York Acts means understanding their
goals. The Federal Act’s goal, as
Supreme Court Justice Hugo M.
Black explained, regarding the
SSCRA, is

to prevent soldiers and
sailors from being
harassed by civil litigation
“in order to enable such
persons to devote their
entire energy to the
defense needs of the
Nation.” He is required to
devote himself to serious
business, and should not
be asked either to attempt
to convince his superior
officers of the importance
of his private affairs or to
spend his time hunting
for lawyers.2”

The Act gives servicemembers a
measure of comfort so that they do
not have to worry about defending
civil proceedings while serving on
active duty. As one Civil Court judge
put it during World War 1I, the Act is

intended, “to give members of the
armed forces a degree of mental
repose and to protect their rights and
their remedies and to free them from
hardships which might be imposed
upon them solely because of the per-
formance of their patriotic duties.”28

To achieve the SCRA’s and the
NYSSCRA'’s goals, courts must
construe the Acts liberally.2” The
NYSSCRA explicitly provides that
“[a]ll the provisions of this article
shall be liberally construed. . . .”30
No one said it better than Justice
Robert H. Jackson, who explained
that a law that aids military mem-
bers in defending civil cases “is
always to be liberally construed to
protect those who have been obliged
to drop their own affairs to take up
the burdens of the nation.”3!

Ill. Overview of the Federal
and State Acts

Although the NYSSCRA and
SCRA give servicemembers broad
protection against civil defaults, nei-
ther Act applies to all members or in
all circumstances, and neither Act
enables a member to escape from
civil liability altogether. Even when a
court stays an action or proceeding,
the stay is not indefinite. At some
point the member must return to the
jurisdiction to defend the case. The
overview below discusses whom the
Acts apply to and the circumstances
in which they apply.

A. Where Applicable

The NYSSCRA applies to all civil
proceedings in all New York state
courts of record or not.32 Under the
NYSSCRA, New York courts, admin-
istrative and licensing agencies, and
public authorities are vested with the
power to stay proceedings on their
own motion.33 Although the SSCRA
had applied only to cases heard in a
court,? the SCRA extended the
SSCRA’s scope to protect service-
members in civil matters before “any
judicial or administrative proceed-
ings commenced in any court or
agency” in all federal, state, and ter-
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ritorial courts.?> For example, the
protective provisions of the SCRA
and NYSSCRA apply if a landlord
seeks administrative relief before the
New York State Department of
Housing and Community Renewal
(DHCR) or if a proceeding over pub-
lic housing is heard by a New York
City Housing Authority (NYCHA)
administrative law judge. Thus, the
SCRA and the NYSSCRA apply to
actions and proceedings, whether
judicial or administrative.

The SCRA does not, however,
give the federal courts the collateral
power “to review, vacate, or impede
state decisions” applying the
SCRA .36 Wrote one federal court:
“[Jludgments made in violation of
the Act are subject to attack only in
the courts which rendered the judg-
ment.”37

B. Servicemembers Covered by
the SCRA

The SCRA protects those in mili-
tary duty. The SCRA defines “mili-
tary duty” as a servicemember’s
being in “active duty.”3 The SCRA
defines “active duty” as “full-time
duty in the active military service of
the United States.”3 The 2003 SCRA
protects the same servicemembers as
the 1940 SSCRA: members of the
United States Army, Navy, Marine
Corps, Air Force, Coast Guard.40 The
SCRA also extends coverage to those
the SSCRA did not: reserve forces
called to active duty and National
Guard members called to active duty
for over 30 consecutive days who
answer national emergencies
declared by the president and sup-
ported by federal funds.*! In New
York, members of the National
Guard include members of the New
York National Guard, the New York
Naval Militia, and the New York
Guard.#2 The SCRA further covers
commissioned officers in the Nation-
al Oceanic and Atmospheric Admin-
istration and Public Health Service in
active service.#3 Reserve Officer
Training Corps (ROTC) cadets are
not included in the SCRA’s defini-

tion of “servicemember” or in the
definition of “active service”44 unless
they are undergoing “training or
education under the supervision of
the United States preliminary to
induction into the military service,”4>
such as in an ROTC summer training
camp.46

C. Dependents Covered by the
SCRA and NYSSCRA

The SCRA protects more than
just servicemembers. It also protects
members’ dependents. The SCRA
defines a dependent as “(A) the ser-
vicemember’s spouse, (B) the ser-
vicemember’s child, [or] (C) an indi-
vidual for whom the servicemember
provided more than one-half of the
individual’s support for 180 days
immediately preceding an applica-
tion for relief under this Act.”4 A
dependent may invoke the SCRA if
the member’s active military service
materially “affects the dependent’s
ability to comply with a lease, con-
tract, bailment, or other obliga-
tion.”#8 Thus, the SCRA protects
dependents in eviction proceedings,
with some qualifications, as
explained below.

The NYSSCRA affords much
broader protection to dependents
than the SCRA. The NYSSCRA
extends all its protections to depend-
ents.4

D. When the SCRA Covers
Servicemembers

Unlike the SSCRA, which pro-
tected servicemembers during active
military duty only, the SCRA pro-
tects members absent from active
duty because of “sickness, wounds,
leave, or other lawful cause.”50 This
reflects Congress’ realization that
members who are hurt or who
depend on injured members have
important obligations to tend to and
only a limited time to tend to them.5!
Members’ health or family problems
can hinder their ability to defend
lawsuits. Unlike a court proceeding,
a member’s health or family con-
cerns cannot be stayed.

To take advantage of the SCRA,
active duty must prevent a member
from appearing. Granting a member
protection under the Federal and
State Acts is inappropriate if the
court is shown only that the member
is in the military and outside the
court’s jurisdiction.>2 The member
must also prove an inability because
of military obligations to return to
the jurisdiction.53

IV. Affidavits of Nonmilitary
Service

The SCRA prohibits entering a
default judgment against any person
in a civil plenary action or summary
proceeding if the plaintiff/petitioner
seeking the default judgment does
not first file an affidavit stating that
(1) the defendant/respondent is not
in military service or (2) that the
plaintiff/petitioner is unable to
determine whether the defendant/
respondent is in military service.5*
Unlike the SCRA, the NYSSCRA
extends to dependents all its bene-
fits, including the nonmilitary affi-
davit’s protection and the ability
to stay an action.5> Under the
NYSSCRA, therefore, the affidavit
must also state whether (1) the
defendant/respondent depends on a
servicemember or (2) the plaintiff/
petitioner is unable to determine
whether the respondent depends on
a member.56

The nonmilitary affidavit
requirement is the cornerstone of
both the Federal and New York Acts.
It protects servicemembers against
default judgments while they serve
their country. A court may, however,
dispense with the affidavit require-
ment if it is satisfied that the defen-
dant/respondent is not an active
member.57

Nonmilitary affidavits are
required in both holdover and non-
payment proceedings.58 Except as
the NYSSCRA concerns stays, an
issue discussed below, neither the
SCRA nor the NYSSCRA distinguish-
es between holdovers and nonpay-
ments. Rather, the SCRA—and the
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NYSSCRA through the SCRA—
applies to “any judicial or adminis-
trative proceeding,”> and therefore
to holdover and nonpayment cases.
As two commentators have
explained, “a petitioner must submit
an affidavit or testimony of non-mili-
tary status prior to the entry of a
default judgment whether the case is
a non-payment or holdover.”?0 In a
nonpayment proceeding, a court
awards a judgment on default after
reviewing the papers. In a holdover
proceeding, however, a court must
hold an inquest before it awards a
judgment of possession on default.t!
A court may, accordingly, inquire
into the defendant/respondent’s mil-
itary status during the holdover
inquest and, if offered sufficient evi-
dence to conclude that the defen-
dant/respondent is not an active
servicemember, may forgo a non-
military affidavit.62

A defendant/respondent’s
appearance, even by counsel, elimi-
nates the need for a nonmilitary affi-
davit. The SCRA and the NYSSCRA
protect members from default judg-
ments entered without their knowl-
edge.®3 A member’s appearance
means that the member had notice of
the action or proceeding.t4

A. Investigating for Affidavits of
Nonmilitary Service

Plaintiffs /petitioners must com-
plete a military service investigation
before they may execute a nonmili-
tary affidavit. The SCRA does not
provide when the military service
investigation must occur, although
case law interpreting the SCRA and
its predecessor SCCRA, imposed a
“contemporaneous” standard.®®
Under the NYSSCRA, the investiga-
tion must occur after the default but
before the default judgment is
entered.®® That was the rule in New
York City Civil Court actions and
proceedings before September 11,
2001.67 The Civil Court’s rule
changed after September 11, 2001.68
According to a post 9-11 Civil Court
directive, investigations in all civil
actions and proceedings, (including

nonpayment and holdover proceed-
ings), must now take place not more
than 30 days before application for
default judgment.®® The 30-day
requirement ensures that the infor-
mation gathered during the investi-
gation is current when a court enters
a default judgment.

To ascertain a defendant/respon-
dent’s military status, the investiga-
tor must speak to the defendant/
respondent personally, to the defen-
dant/respondent’s neighbors, or to
any individuals, such as the defen-
dant/respondent’s employers or fel-
low employees, who know the
defendant/respondent personally.”0
An investigator’s reviewing the
occupant’s file is sufficient for the
court to conclude that the occupant
is not in the military, so long as the
file is identified to the court and is
current and so long as the facts in
the file show that the occupant is not
in the military.”!

After investigating, a plaintiff/
petitioner who concludes incorrectly
that a defendant/respondent is not
in the military risks incurring the
court’s wrath. In Secretary of Housing
& Urban Development v. McClenan, a
2004 New York City Housing Part
proceeding, the respondent, called to
duty after the 9-11 attacks, sought to
be restored to her home after she
was evicted.”2 She was evicted in
accordance with a stipulation award-
ing final judgment to the petitioner,
subject to negotiations between her
and the petitioner to buy the premis-
es, although she had been paying
use and occupancy and had been
negotiating with the petitioner.
Before she signed the stipulation, she
returned to New York from active
military duty but was ill and stayed
with her mother to convalesce. After
the marshal executed the warrant
and she moved to be restored, the
petitioner’s attorney, aware of the
respondent’s condition, argued that
she was not on active duty and thus
not entitled to SCRA protection. The
court held under SCRA § 511 that
she was protected from eviction

while she was absent from active
duty “because of sickness.”73 The
court reprimanded the petitioner’s
attorney for allowing an eviction in
the face of evidence that she was in
active military duty and therefore
protected under the SCRA.74

Another case, Heritage East-West,
LLC v. Chung, provides an example
of how courts punish for filing false
nonmilitary affidavits.”> In Heritage,
an attorney who authorized a false
nonmilitary affidavit was fined
$6,000.76 The investigator had attest-
ed that she conducted six investiga-
tions simultaneously.”” The court—
the same judge who decided
McClenan—found that the petition-
er’s attorney, who submitted the affi-
davits to the court, had actual or
imputed knowledge that the affi-
davits were false and therefore had
engaged in fraud for filing false non-
military affidavits in the six cases he
was prosecuting. The court fined the
attorney under the SCRA $1,000 in
each case.”8

Process servers and marshals can
also be punished for assisting in fal-
sifying affidavits of nonmilitary
service. In In re Jacobs, the court
accepted a marshal’s resignation for,
among other things, filing false non-
military affidavits.”

These cases are just examples. If
anyone falsifies an affidavit of non-
military service, courts may impose
many forms of punishment, includ-
ing criminal penalties.80 Courts may
also hold perjurers in contempt,5!
impose sanctions,®2 award costs,83
grant attorney fees,8 and censure
attorneys for fraud.s>

B. The Affidavit's Requirements

A nonmilitary affidavit can be
signed only by certain persons and
must contain certain facts about the
investigator, the defendant/respon-
dent, and the investigation.

According to a New York City
Civil Court directive, the investiga-
tion underlying the affidavit must be
performed and sworn to by: “a) The
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Plaintiff /Petitioner or his/her attor-
ney; b) Anyone requested to do so
by the Plaintiff/Petitioner or his/her
attorney; c) Anyone hired for that
purpose by the Plaintiff /Petitioner
or his/her attorney; [or] d) An
employee of the Plaintiff/Petitioner
or his/her attorney.”86

Under the SCRA and the
NYSSCRA, the affidavit must state
the investigator’s name and the
place, date, and approximate time
the investigation took place. The
plaintiff/petitioner must also include
in the affidavit the name of the per-
son with whom the affiant spoke as
well as that person’s relationship
with the defendant/respondent. The
plaintiff/ petitioner must file an affi-
davit for every person against whom
the default judgment is sought based
on that person’s failure to answer a
summons and complaint or a peti-
tion and notice of petition. In a land-
lord-tenant action or proceeding, all
the premises’ occupants may be
included in one nonmilitary affi-
davit, so long as each occupant—
under-tenants included—is identi-
fied and so long as the plaintiff/
petitioner explains the basis for con-
tending that the occupants are not
servicemembers or dependents.8”

Under the SSCRA, a plaintiff/
petitioner was required to use a non-
military affidavit only for tenants
named in the lease, regardless of
whether anyone else lived in the
premises. Under the revised SCRA,
an affidavit is required for all occu-
pants, regardless of whether the
landlord knows who all the occu-
pants are. In the past, most landlords
used fictitious names like “John Doe
or Jane Doe” when suing to evict
unknown occupants. Required now
is an affidavit of nonmilitary service,
not only for the lease’s primary ten-
ant, but for all the rental unit’s occu-
pants.88 If a “John Doe” or “Jane
Doe” is included in the caption, it
will be impossible to evict the occu-
pant because it is impossible to
determine whether an unknown
occupant is in the military.8? To evict

all the occupants, a landlord must
find out the names of all the occu-
pants in the rental premises and
name them in the court papers. It is
an affirmative obligation of each
landlord to know whether any occu-
pants, other than the principal ten-
ant, live in the rental home.%0

The SCRA does not require that
a nonmilitary affidavit be notarized.
The SCRA permits a written but
unsworn “statement, declaration,
verification, or certificate, in writing,
subscribed and certified or declared
to be true under penalty of per-
jury”9! to take the place of a nota-
rized affidavit. The SCRA has no
need for a notarization requirement;
it contains criminal penalties up to
one-year imprisonment and a fine
for knowingly violating the SCRA’s
nonmilitary-affidavit provisions.”2
The NYSSCRA is silent about
whether nonmilitary affidavits must
be notarized, but the custom is to
notarize nonmilitary affidavits sub-
mitted to the New York City Civil
Court.

C. The Investigation’s
Sufficiency

An extensive investigation must
usually be completed to determine
the defendant/respondent’s military
or dependency status. The affidavit
must include facts supporting the
plaintiff/petitioner’s beliefs that
show to the court’s satisfaction that a
respondent/defendant is not in
active military service or, in New
York, dependent on someone serving
actively.

Case law prescribes the factors
to determine whether the informa-
tion in a nonmilitary affidavit is suf-
ficient. Calling the occupant’s apart-
ment, asking whether the person on
the telephone is the occupant, and
finding out whether that person is in
the military or dependent on some-
one in the military is sufficient to
determine the defendant/respon-
dent’s military status.® It is also suf-
ficient to determine nonmilitary sta-
tus if the occupant told someone like

an identified neighbor, relative, or
superintendent that the occupant is
not in the military or dependent on
anyone in the military.?*

Also sufficient are allegations
that the affiant knows, or that an
identifiable person stated, that the
occupant is elderly (if people of the
occupant’s age are beyond military
age to serve in the military), physi-
cally incapacitated (if the incapacity
is such that the defendant/respon-
dent would not be allowed to serve
in the military), or receiving public
assistance.?> Although alleging that
an occupant is physically incapaci-
tated or receiving public assistance
raises the problem that the occu-
pant’s status might have changed or
that the occupant might have lied,
these statements are reliable because
they can be verified.

An affidavit cannot, however, be
based on conclusions, or statements
without underlying factual sup-
port.% A statement that to the affi-
ant’s “best information and beliet”
the occupant is not in the military
may not, without providing the
foundation for that belief, support a
default judgment.®”

Some facts are insufficient as a
matter of law, such as statements
that the investigator went to the
occupant’s apartment five times and
never saw the occupant,”® that the
person to whom the investigator
spoke was not in military uniform,”
or that the occupant is between the
ages of 40 and 50.100

D. If Military Status Cannot Be
Determined

When the occupant’s military
status cannot be determined from a
nonmilitary affidavit, the court may
require, as a condition before enter-
ing a default judgment, that the
plaintiff/petitioner file a bond to
indemnify the defaulting party from
damages. The SCRA and NYSSCRA
give courts the discretion to require a
bond to protect an occupant if the
plaintiff/petitioner turns out to be
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wrong about the occupant’s military
status and if the default judgment
will harm the occupant.!0! The bond
remains in effect until the occupant-
defendant/respondent’s time to
appeal expires.102

If an occupant’s military status
cannot be determined after an inves-
tigation, a plaintiff/petitioner can
ask the court to dispense with the
nonmilitary-affidavit requirement.103
Courts have the discretion to waive
nonmilitary affidavits if presented
with satisfactory proof that an occu-
pant is not an active servicemember.

A plaintiff / petitioner unable to
determine whether an occupant is in
the military can contact the military.
The U.S. government created the
Defense Manpower Data Center
(DMDC) to collect and maintain the
Department of Defense’s records
about individuals’ military status.
An investigator can write to the
DMDC and, with an occupant’s
name, social security number, and
date of birth, get a letter that reveals
the occupant’s military status.104 The
DMDC will not include whether
anyone is dependent on someone in
the military. But if an occupant
depends on a servicemember, the
dependent—unlike a member who
may not leave a military post—can
appear and inform the court of that
status. The DMDC is a reliable
source of information of an occu-
pant’s military status and may be
sufficient by itself to constitute a
proper investigation to dispense
with a nonmilitary affidavit.105 A
landlord can also research a defen-
dant/respondent’s military status on
the DMDC Web site at https://
www.dmdc.osd.mil/scra/owa/
home. In addition to a DMDC
search, a plaintiff/petitioner can con-
tact each individual branch of the
armed services to inquire about an
occupant’s military status.106

Tivoli Associates v. Foskey pro-
vides one unsuccessful example of a
plaintiff/petitioner’s request to
waive a nonmilitary affidavit. In
Tivoli, a petitioner-landlord sought a

default judgment in a summary non-
payment proceeding against the
respondent-tenant and requested
that the court waive the military
investigation and the Federal and
New York Acts” nonmilitary-affidavit
requirements.107 The petitioner-land-
lord asked the court to accept the
process server’s affidavit in lieu of a
nonmilitary affidavit. The process
server’s affidavit stated only that he
attempted to serve the respondent
twice in person and that the respon-
dent was not at home on either occa-
sion. The process server’s affidavit
did not note any additional inquiry
into the respondent’s military status.
The court held that this investigation
was insufficient to determine
whether the respondent was in the
military. Thus, the court could not
justify waiving the nonmilitary affi-
davit and denied the petitioner’s
request for a default judgment.

V. Court-Appointed Attorney

If the defendant/respondent’s
military status is unknown, the
court, under both the SCRA and the
NYSSCRA, may appoint an attorney
for the member.108 Neither Act pro-
vides the amount of compensation to
which a court-appointed attorney is
entitled. Resort is made to the case
law, none of which is from New
York. In Dorsey v. McClain, a Mary-
land divorce proceeding, the court
used a family law statute to deter-
mine the amount of attorney fees.10?
In In re Ehlke’s Estate, a 1947 Wiscon-
sin case, the court held that $75 paid
out of the member’s share of his sis-
ter’s estate was “reasonable compen-
sation” for the work the appointed
attorney performed.110

If the court fails to appoint an
attorney for the member, then the
default judgment or decree the court
enters against the member is void-
able. If the member is in the United
States and is available to appear but
intentionally defaults, the court will
not appoint an attorney for the mem-
ber. If a member intentionally
defaults, neither the SCRA nor the
NYSSCRA applies.! Nor will a

court appoint an attorney for a mem-
ber’s dependents. Nothing prevents
a dependent from appearing in
court.

The SCRA prohibits entering a
default judgment against a defen-
dant/respondent whose military sta-
tus is unknown until after the court
appoints an attorney to protect the
litigant’s interests.112 The court-
appointed attorney’s job is to protect
the member’s rights.113 If the attor-
ney cannot locate the member, the
attorney may assert any rights the
member has under the SCRA but
may not waive the members’ defens-
es or bind the member in any way.114

The role of the court-appointed
attorney includes first finding out—
if possible—where the defendant/
respondent is and the defendant/
respondent’s status; second, contact-
ing the defendant/respondent to
advise the defendant/respondent
that a default judgment might be
entered; and third, if necessary, ask-
ing the court to stay the proceed-
ing 115

VI. Court-Ordered Stays

The SCRA and NYSSCRA are
intended to protect servicemembers’
civil rights while they serve on active
duty. To do so, both the SCRA and
NYSSCRA allow, and sometimes
mandate, courts to stay—that is,
adjourn or postpone—actions or pro-
ceedings in which the member is a
litigant. If the defendant/respondent
is not a necessary party to the action,
the court may proceed against any
co-defendant/respondent in the
action or proceeding without the
member’s presence.!1® Moreover, a
stay is meant to last only until the
members can return to protect their
interest adequately.

A court will not stay in every
instance. For example, a court will
not stay an action or proceeding if
the member-defendant/respondent
has no defense in a nonpayment case
and the nonpayment occurred before
the member entered active duty.11”
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Nor will the court stay a case if the
member could have obtained leave
but chose not to do so. The Act is
intended to protect servicemembers,
not grant them immunity from civil
suit.118

The SCRA and the NYSSCRA
each has two stay provisions. One
stay provision applies to all actions
and proceedings except eviction pro-
ceedings; the other applies to evic-
tion actions and proceedings only.
The following explores when courts
can grant stays under the SCRA and
the NYSSCRA and considers their
stay provisions generally and for
eviction cases.

A. Requesting SCRA and
NYSSCRA Stays

The NYSSCRA does not contain
a provision detailing the procedure
to request a stay. The SCRA’s proce-
dure therefore governs. Before the
SCRA was promulgated, a split of
authority existed about which side—
plaintiffs /petitioners or defendants/
respondents—had the burden of
proof to show whether military
service materially affected the mem-
ber’s ability to appear.l1® The SCRA
resolves that split. It places the bur-
den of proof on the member and
explains what showing a member
must make.

Under the SCRA, a servicemem-
ber’s request for a stay will be grant-
ed if: (1) the member explains why
current military duty materially
affects an ability to appear; (2) the
member gives the court a date by
which the member can appear; and
(3) the member’s commanding offi-
cer states that the member’s duties
preclude appearing and that the
member is not authorized for leave
at the time of the hearing.120 No
specified format exists to inform the
court of the requirements, but letters
to the court from both the member
and the member’s commanding offi-
cer will suffice.

The SCRA requires the court to
determine whether the member and
the member’s commanding officer

provide sufficient factual informa-
tion to ascertain whether the mem-
ber’s military status materially
affects an ability to appear.12! The
best guidance about whether the
facts underlying a defendant/
respondent’s application for a stay
are sufficient is case law, which
holds that the SCRA must be liberal-
ly construed to protect a member in
active duty and an active duty mem-
ber’s dependents.122

The court in Turchiano v. Jay Dee
Transportation made it clear that ser-
vicemembers may not abuse the
NYSSCRA’s generous stay provi-
sions.123 In Turchiano, a member was
a defendant in an automobile acci-
dent case. The trial court granted a
stay under the NYSSCRA after find-
ing that the member’s military
service materially affected his ability
to appear. The plaintiff moved to
restore the action to the calendar
almost six years after the stay was
granted, but the trial judge denied
the motion. The Appellate Division
reversed, finding that the defendant-
member produced insufficient evi-
dence to show that his military serv-
ice continued to affect his ability to
appear. The Appellate Division
found that the NYSSCRA does not
give members blanket immunity
from suit. The Appellate Division
restored the action to the trial calen-
dar pending more recent affidavits12+
from the member and his command-
ing officer that his military service
materially affected his ability to
appear.

B. Stays Under the SCRA

1.  General SCRA Stays

Under the SCRA, courts must
stay an action or proceeding if the
servicemember-defendant/respon-
dent’s ability to defend is “materially
affected” by active military serv-
ice.125 To grant a stay, the court must
find that (1) the member is on active
duty or has been relieved of active
duty within 90 days of the requested
stay, (2) the military service material-
ly affects the member’s ability to
defend the action, and (3) the mem-

ber had notice of the pending action
or proceeding.126 Courts consider
several factors to determine whether
a member’s military service materi-
ally affects an ability to appear. They
include the member’s accrued leave,
the means of communication avail-
able between the member and the
court, and member’s efforts to obtain
leave.1?7 If a member intentionally
defaults, then the military duty did
not materially affect any ability to
appear, and the court will deny a
stay.128

The court has the discretion to
decide how long the stay should last.
Once a court finds that the service-
member is entitled to a stay, the stay
may not be less than 90 days.1?? If a
stay is appropriate, the court will
typically stay the action or proceed-
ing until the member can appear—
that is, when the member ceases to
be unable to appear because of active
military duty.

Under the SSCRA and the SCRA,
courts have the discretion to deny a
servicemember’s request to stay the
action or proceeding. The court
should ascertain whether the evi-
dence shows that the defendant/
respondent’s military service sub-
stantially affects an ability to ap-
pear.130 When a member’s applica-
tion was denied under the SSCRA,
some courts considered the applica-
tion an appearance and therefore a
waiver of some SSCRA protec-
tions.131 Under the SCRA, a mem-
ber’s request for a stay is not an
appearance or a waiver of any rights
or defenses.132

2. SCRA Eviction Stays

The SCRA offers special protec-
tion for servicemembers and their
dependents threatened by an action
or proceeding for not paying rent.
The SCRA’s eviction provision
applies to all premises used primari-
ly as a residence for which the
monthly rent is $2,400 or less.133 But
the 2003 SCRA revisions mirror the
rise in housing costs in this country
in the last 60 years. Starting in 2004,
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and continuing annually, the rent
amount will increase each year to
reflect inflation.13 To determine the
rent increase amount the SCRA evic-
tion-stay provision covers, the SCRA
is indexed to the Consumer Price
Index (CPI). Each year, the base rent
increases by the percentage change
by which the CPI for November of
the preceding calendar year exceeds
the November 1984 CPL.1% Once the
November CPI is published, the
amount of the new increase must be
calculated and published within 60
days.136 In 2004, the SCRA covered
servicemembers and their depend-
ents whose monthly rent for their
residence was $2,465 or less.137 The
2006 rent increase will be based on
the difference between the Novem-
ber 2005 CPI and the November 1984
CPL

If a member’s rent is less than
the current $2,465 base and the
member cannot pay the agreed upon
rent because of active military serv-
ice, the court may either (1) stay the
proceeding for 90 days, or shorter or
longer in the interests of justice, or
(2) adjust lease obligations to pre-
serve the litigants’ interests.138 Of
critical importance, the SCRA evic-
tion-stay provision empowers a
court to adjust a residential lease—
such as by lowering the rent amount
or by creating a payment plan for the
member or the member’s depend-
ent—in addition to staying the pro-
ceeding. Thus, a court may ignore
RPAPL rent deposit laws and grant a
motion to stay the execution of a
warrant of eviction to benefit a mem-
ber or dependent who defaults in a
stipulation or trial judgment that
gave a landlord a final judgment. A
court may even modify a lease at the
warrant phase. In exercising its dis-
cretion, a court may garnish the
member’s military salary to pay
some percentage of the member’s
salary directly to the landlord.13

The SCRA offers no specialized
protection in summary holdover
proceedings or plenary ejectment
actions. But the SCRA’s broad lan-
guage—it applies to “any judicial or

administrative proceeding com-
menced in any court or agency in
any jurisdiction subject to this
Act”140—encompasses holdover pro-
ceedings and ejectment actions.

C. Stays Under the NYSSCRA

1. General NYSSCRA Stays

The NYSSCRA, like the SCRA,
contains a general stay provision.
Courts may grant a stay when a ser-
vicemember is a party to an action or
proceeding and is either in active
military service or has been out of
active military service for 60 days or
less.141 A stay can be granted only
when a member’s active duty service
materially affects an ability to appear
and prosecute or defend the case.142
Under the NYSSCRA, as under the
SCRA, courts have the discretion to
determine how long the action or
proceeding should be stayed.
According to the NYSSCRA, courts
may stay the action or proceeding
“for the period of military service
and three months thereafter or any
part of such period.”143

The language of the NYSSCRA’s
stay provision is similar to that of
the SSCRA, the former Federal Act,
but servicemembers are given more
generous stay protections under the
SCRA than under the SSCRA or the
NYSSCRA.144 The NYSSCRA allows
a member to request a stay while on
active duty or 60 days after the
member leaves active duty; the
SCRA allows a member to request a
stay while on active duty or 90 days
after leaving active duty.14> Addi-
tionally, judges have the discretion
under the NYSSCRA to stay an
action or proceeding for up to three
months after a member’s military
service is supposed to conclude.146
The SCRA, on the other hand, leaves
the duration of the stay to the
judge’s discretion, so long as the stay
lasts at least 90 days.147

2. NYSSCRA Eviction Stays
Like the SCRA, the NYSSCRA
contains a provision that applies
only to nonpayment proceedings.
The nonpayment stay provision

applies to “any premises occupied
chiefly for dwelling purposes” by
either the servicemember or the
member’s dependents!48 but only
when a member’s military service
materially affects an ability to pay
rent.14 This provision is especially
pertinent for reserve and National
Guard members, who must leave
their private sector jobs and perhaps
take a pay cut when called to active
duty. If the court finds that active
military service materially affects the
member’s ability to pay rent, the
court may stay the proceeding for up
to three months from the time the
judge grants the stay.!50

The NYSSCRA's specialized sec-
tion for nonpayment actions and
proceedings does not apply to hold-
over proceedings or ejectment act-
ions.151 The question is whether the
NYSSCRA’s general stay provision,
discussed above, protects service-
members in holdovers and eject-
ments.

Although one opinion assumes
without deciding that the Acts cover
holdovers,52 the only on-point pub-
lished New York case law, London v.
O’Connell and Bronson v. Chamberlain,
holds that the NYSSCRA does not
apply to holdovers.15 But neither
London nor Bronson has precedential
value.

First, both London and Bronson
are decades-old Municipal Court
cases that discussed the issue in
dictum. The dictum in London was
the court’s statement that even
though neither the SSCRA nor the
NYSSCRA covers holdovers, the ten-
ant would lose even if the Acts
applied to holdovers. The dictum in
Bronson was that the court men-
tioned the NYSSCRA'’s inapplicabili-
ty to holdovers as but one ground
among many in ruling for the land-
lord.

Second, both Bronson and London
ignore relevant portions of the
SSCRA (now the SCRA) and the
NYSSCRA. Bronson and London cor-
rectly held that NYSSCRA § 309
applies to nonpayment proceedings
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only. Relying on Bronson and London,
other leading authorities also state
correctly that NYSSCRA § 309
applies only to nonpayment pro-
ceedings.1>* Bronson and London
erred, however, in not applying
NYSSCRA § 304—NYSSCRA’s gen-
eral stay provision—to holdover pro-
ceedings.

Third, both Bronson and London
predate the passage of the SCRA,
which applies “to any judicial or
administrative proceeding com-
menced . . . in any jurisdiction sub-
ject to this Act.”155

Thus, the NYSSCRA by its own
terms, or through the SCRA’s evic-
tion stay provision, applies to non-
payment actions and proceedings
and to holdover proceedings and
ejectment actions.

Other commentators agree that
the NYSSCRA applies to holdovers.
For example, one commentator—this
author’s predecessor in New York
County’s Military Part—has opined
that “provisions in the New York Act
apply to holdover proceedings per-
mitting the judge in his or her discre-
tion to stay the proceeding, if it
appears that the respondent’s ability
to defend the action is materially
affected as a result of his or her mili-
tary service.”156

Additionally, a member may
invoke CPLR 2201 in moving to stay
both nonpayments and holdovers or
ejectments. CPLR 2201 allows a court
to stay an action or proceeding
“upon such terms as may be just.” In
Mirisoloff v. Monroe, a servicemember
moved for a stay under both CPLR
2201 and the SCRA.157 Although the
Appellate Division denied the
motion because the member had not
provided facts to support his stay
application, the court considered
CPLR 2201 with the SCRA.158

D. Additional SCRA and
NYSSCRA Stays

1. Additional SCRA Stays

If the court’s initial stay is insuf-
ficient, the servicemember may

apply for an additional stay if mili-
tary duties continue to affect materi-
ally any ability to appear.’ The
member must give the court updat-
ed information of the kind the mem-
ber was required to provide to
obtain the initial stay: a letter from
the member and the member’s com-
manding officer stating how the mil-
itary duty materially affects the abili-
ty to appear and a date by which the
member can appear.1® If the court
finds that the member’s military
duty no longer materially affects an
ability to appear, the court will deny
the additional stay. If the court
denies the additional stay, the court
must appoint counsel for the mem-
ber.161

2. Additional NYSSCRA Stays

The NYSSCRA specifies no pro-
cedure to apply for an additional
stay. By implication, therefore, the
NYSSCRA defers to the SCRA’s pro-
visions when an additional stay is
requested. An action or proceeding
stayed under the NYSSCRA is taken
off the trial calendar and placed on
the military suspense calendar until
the member can appear.162 The plain-
tiff / petitioner may thereafter apply
to move the case from the military
suspense calendar to the trial calen-
dar.163 At that point, the member
must once again meet the SCRA’s
requirements to show continued
unavailability by reason of military
service. That is, the member and the
member’s commanding officer must
explain in a letter or other communi-
cation why military duty prevents
the member from appearing and
provide a date by which the member
will appear.164 If the court is satisfied
that military service still materially
affects the member’s ability to
appear, then the court may grant an
additional NYSSCRA stay.165

VIl. Added Protections for
Servicemembers

Under the SCRA, servicemem-
bers or members’ dependents may
unilaterally terminate a lease signed
before the member entered active

duty.1%6 The SCRA'’s lease termina-
tion provision covers residential,
professional, business, and agricul-
tural leases, as well as leases for
“similar purpose[s].”167 The SCRA
also allows members and their
dependents to terminate without
financial repercussions leases
entered into while on active duty if
the member later receives orders for
a permanent change of station or
deployment for 90 days or more.168
The lease termination provision
allows members and their depend-
ents to terminate leases that become
untenable because of active duty
service.

The SCRA requires that service-
members give a landlord notice
before breaking a lease.1®® For a
month-to-month tenancy, once the
member gives the landlord notice
the lease will terminate 30 days after
the date of the next payment is
owed.170 For other lease agreements,
the lease will terminate on the last
day of the month following the
month notice is given.”! The mem-
ber must give the landlord a copy of
the transfer or deployment order
along with a termination notice.172
Only members may terminate leases.
Dependents are protected from
financial repercussions if a member
terminates a lease, but they have no
authority unilaterally to terminate a
lease.173

The SCRA applies not only to
actions and proceedings about rental
housing but also to mortgage pay-
ments, if the foreclosure action was
filed within the member’s period of
active military or within 90 days
after.17* When servicemembers
default on their mortgage payments
because of financial hardship, a court
may grant them a stay or modify
their obligations if they can show
that military service materially
affects their ability to make mort-
gage payments.1”> Courts have com-
plete discretion to determine the
length of the stay and to adjust the
member’s mortgage payment obliga-
tions to preserve all the parties’
interests.176
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The SCRA also helps indebted
servicemembers. The SCRA reduces
the interest on any debt a member
has to six percent for the member’s
entire active military service.1”7 This
provision applies to any debt,
including credit card and mortgage
debts.178 The SCRA forgives any
interest over six percent.1”? To take
advantage of this protection, a mem-
ber must give the creditor written
notice and a copy of the military
orders at any time during the mem-
ber’s military service but not later
than 180 days after release from
service.180

VIll. When Defaults Are
Wrongly Entered Against
Servicemembers

The 2003 SCRA defines the term
“judgment” as “any judgment,
decree, order, or ruling, final or tem-
porary.”181 Servicemembers can set
aside judgments in more circum-
stances than under the 1940 SSCRA,
which did not define “judgment.”182

If a servicemember did not
receive notice of an action or pro-
ceeding and a default judgment is
entered while the member is on
active duty, the member may seek to
open the default judgment to defend
on the merits. The motion must be
made when the member completes
active military service or within 60
days after.183 In addition to proving
that the default judgment was
entered while the member was on
active duty, the member must prove
that the member was unable to
defend because of active military
service and that the member has a
meritorious defense to the claim or
“some part of it.”184

If one servicemember-defen-
dant/respondent can prove the fac-
tors required to open a default judg-
ment, the court must then open the
default against all the member-
defendants/respondents in the
case.18

Opening a default judgment will
not impair a bona fide purchaser’s

right or title acquired under that
judgment.186 Instead, the court might
try to compensate the member who
lost land because of a wrongly
entered default judgment. The court
can order the seller of the land to
indemnify the defendant for the
amount the defendant would have
received for the land.

IX. Tolling Statutes of
Limitation

The SCRA tolls the statute of
limitations during military service
for both service member-
plaintiffs /petitioners and defen-
dants/respondents.18” The SCRA
does not, however, affect time peri-
ods within a suit, such as the time
period to dismiss for failure to prose-
cute.188 Nor need plaintiffs / petition-
ers wait until the member’s last day
of active service to bring an action or
proceeding if they can effect proper
service before the member is
released from military service.18

Once active military service is
proven, tolling is automatic for the
duration of service, and members
need not show that their active mili-
tary service prejudiced their ability
to prosecute or defend an action or
proceeding.1%0 Thus, the United
States Supreme Court held in Conroy
v. Aniskoff that “[a] member of the
Armed Services [need not] show that
his military service prejudiced his
ability to redeem title to property
before he can qualify for the statuto-
ry suspension of time.”191

X. Waiver

Servicemembers may waive their
rights under both the Federal and
New York Acts.192 The waiver must
be in writing and executed after the
member began a tour of active
duty.1% The waiver can occur any
time after the member enters active
duty, even after the member
defaults. If the plaintiff / petitioner
submits a written statement in which
a member waived SCRA protection,
a court may enter a default judg-
ment.194

The SCRA provides that any
waiver of rights be in a separate doc-
ument and in 12-point type.1%5 A
member who wishes to waive the
right to break a residential lease
must therefore sign a waiver form
separate from the lease itself. A
waiver of one SCRA provision does
not, moreover, waive the member’s
rights to all SCRA protections.1%
Congress sought to reduce the possi-
bility that members might waive
SCRA rights unknowingly.197

XIl. Conclusion

Those who protect us all need
protection themselves. Enshrining
that doctrine, Congress enacted the
SCRA and the New York Legislature
enacted the NYSSCRA to defend ser-
vicemembers and their dependents
from civil liability while they serve
our country. Taken together, the
SCRA and the NYSSCRA give due
process to members on active duty
in the United States and around the
globe. If both Acts are applied prop-
erly, members will not return from
service to find unexpectedly that a
landlord has secured an eviction,
that a bank has foreclosed on proper-
ty, or that a creditor has won a
money judgment. Cherished must be
the principle that members of the
United States armed forces will not
come home to find themselves or
their loved ones homeless.
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Id., 486 N.Y.S.2d at 301.
Id., 486 N.Y.S.2d at 301.

Id. at 790-91, 486 N.Y.S.2d at 301.
50 U.S.C. app. § 535(b)(1)(A).
See id. § 535(b)(1).

See id. § 535(b)(1)(B); accord Charlton
Meginley, The Servicemembers’ Civil Relief
Act: Protecting Those Who Protect America,
52 La. B.J. 94, 96 (2004); Meixell, supra
note 10, at 40.

See 50 U.S.C. app. § 535(c).
Id. § 535(d)(1).
Id.

Id. § 535(c)(1)(A); see also Servicemembers
Given Added Protection, supra note 133, at
14.

Id. § 535(b)(1)(A) & (B).
1d. § 533(b).

Id.

1d. § 533(b)(2).

See id. § 527(a)(1).

Id.; Charles W. Dobra, Military, Employ-
ment and Business Law—New Develop-

ments that Employers, Employees Who are
Military Reservists or Guardsmen, and the

NYSBA N.Y. Real Property Law Journal

| Fall 2005 | Vol. 33 | No. 4

157



Lawyers Who Represent Them, Should Be
Auware Of, 17 DuPage County Bar Ass'n
Brief 12, 14 (2004).

179. See 50 U.S.C. app. § 527(a)(2).
180. Id. § 527(b)(1).

181. Id. § 511(9); see also Congress Changes Ser-
vice Members” Housing Rights, N.Y. Apt.
L. Insider, Apr. 2005, at 11 (hereinafter
“Housing Rights”).

182. Housing Rights, supra note 181, at 11.
183. 50 U.S.C. app. § 521(g)(1).

184. Id. § 521(g)(1)(A) & (B); see also Dep't of
Hous. Preserv. & Dev. of City of N.Y. v. W.
129th St. Realty Corp. & Green, 2005 Slip
Op. 25323, at *1, 2005 WL 1862717, at *1
(App. Term 1st Dep’t 2005) (per curian)
(declining to open default in HP pro-
ceeding because co-respondent Green
did not allege he was member or mem-
ber’s dependent); Citibank, N.A. v.
McGarvey, 196 Misc. 2d 292, 297-298, 765
N.Y.S.2d 163, 167 (Civ. Ct., Richmond
Co. 2003) (refusing to open default judg-
ment because although defendant pre-

185.

186.
187.
188.

189.

190.
191.

192.

sented meritorious defense, he did not
show he was in active military service).

Id. § 521(g)(1) (providing that upon ser-
vicemember’s meeting burden, court
“shall” vacate default).

Id. § 521(h).
See id. § 526(a).

Zitomer v. Holdsworth, 449 E2d 724, 726
(3d Cir. 1971) (per curiam).

Richard v. Birch, 529 E.2d 214, 217 (4th
Cir. 1975).

Sullivan, supra note 51, at 10.

See Conroy v. Aniskoff, 507 U.S. 511, 517-
18 (1993) (holding that army officer on
active duty whose property was bought
by town in tax sale and later resold need
not show that military service preju-
diced ability to redeem title to property
before receiving benefit of Federal Act’s
statute of limitation’s tolling provision).

50 U.S.C. app. § 517; N.Y. Military Law §
302.

193. 50 U.S.C. app. § 517(a); N.Y. Military
Law § 302(3).

194. Schachner, supra note 28, at 10.
195. 50 U.S.C. app. § 517(c).

196. Harris v. Stem, 30 So. 2d 889, 892 (La. Ct.
App. 1947).

197. Housing Rights, supra note 181, at 11.

Gerald Lebovits is a judge of
the New York City Civil Court,
Housing Part, and an Adjunct Pro-
fessor of Law at New York Law
School. He served in Part M, New
York County’s Military Part, from
April 2003 until September 2004.
Judge Lebovits thanks court attor-
neys George R. Schneider and
Justin J. Campoli and New York
Law School student Helen M.
Dukhan for their generous research
help.

A Pro Bono Opportunities Guide For Lawyers
in New York State

NEW YORK STATE
BAR ASSOCIATION

You can find the Opportunities Guide on the Pro Bono
Net Web site at www.probono.net/NY/volunteer,
through the New York State Bar Association Web site
at www.nysba.org/volunteer, through the Asso-

Looking to volunteer? This easy-to-use
guide will help you find the right opportuni-
ty. You can search by county, by subject area,
and by population served. A collaborative
project of the Association of the Bar of the
City of New York Fund, New York State Bar
Association, Pro Bono Net, and Volunteers
of Legal Service.

Now Online!

probono.net

ciation of the Bar of the City of New York Web
site at www.abcny.org/volunteer, and through
the Volunteers of Legal Service Web site at

www.volsprobono.org/volunteer.

VOLS

Volunteers of
Legal Service

158

NYSBA N.Y. Real Property Law Journal | Fall 2005 | Vol. 33 | No. 4



Determining the Proper Amount of Coverage in an

Owner’s Leasehold Title Insurance Policy

By John E. Blyth

1. The Problem

Assume a ground lease where (1)
the value of the land is $1,600,000, (2)
the insured will build a building
worth $3,000,000, and (3) the amount
of the rent over the primary twenty
(20) year-term (at $100,000 per year) is
$2,000,000. Further assume the lease
provides that the tenant will own all
of the improvements built on the land
during the term of the lease and the
ownership of the improvements will
go to the landlord at the termination
of the lease.! What is the proper
amount of leasehold title insurance?
for the tenant?3

For a purchaser of real estate, the
appropriate insurance amount is the
market value of the property which,
generally, is the same as the purchase
price. For a lender, the appropriate
amount is the loan amount. In the
leasehold situation, title insurers and
proposed insureds have a much more
difficult time determining the cover-
age amount.*

2. The Answers

The possible answers include: (1)
$1,600,000 (land value), (2) $2,000,000
(rental value), (3) $4,600,000 (land plus
value of the improvements), or (4)
$5,000,000 (rent plus value of the
improvements). Is the proper amount
of insurance the sum of all four of the
foregoing factors or $6,600,000?
Should the tenant purchase two poli-
cies, a leasehold policy based upon
rental value and a fee policy for the
value of the improvements?

Some states specifically provide
rules for determining the minimum
amount of leasehold insurance. In Cal-
ifornia, the amount of insurance is
determined by mandatory rules which
require that the minimum amount of
insurance shall be either the full value
of the land and existing improve-
ments, or a lesser amount relating to

the remaining term of the lease, calcu-
lated according to a table.5 In New
York, the amount of insurance is
selected by the insured under rules set
forth in Section 7 of the TIRSA® Rate
Manual according to one of four meth-
ods.”

The result is that the amount of
the leasehold title insurance coverage
(but not the premium rate) is almost
always negotiated between the insurer
and the insured. John C. Murray
advises that in the small number of
states which have regulations requir-
ing that title insurance for leasehold
estates be purchased at some multiple
of the aggregate annual rental, the title
underwriter should be consulted.8
Obviously, and depending upon the
lease context, “annual rental” may
include base rent, percentage rent,
additional rent (taxes, insurance, utili-
ties), charges and fees, the obligation
to maintain and repair, the obligation
to replace, or various combinations
thereof.

The 1975 Policies were designed
with a simple operating lease in mind.
If the holder of the leased space were
dispossessed as a result of a defect in
either the landlord’s title or in the
lease itself, the title policy would
indemnify the holder for the increased
cost of leasing an alternate space and
give some “Miscellaneous Items of
Loss” as well. The Policies missed the
developing markets in real estate leas-
ing? and were never popular.10

On October 13, 2001, the ALTA
adopted the new ALTA 13 Leasehold
Owner’s Endorsement and ALTA 13.1
Leasehold Loan Endorsement (the
“2001 Leasehold Endorsements”) and
withdrew the old 1975 Owner’s and
Lender’s Leasehold Policies.!! The
new endorsements provide signifi-
cantly expanded coverage as well as
much needed clarification of essential
terms.12

Since the 2001 Leasehold Endorse-
ments only insure the possessory right
of the insured, payment for a loss
under the Policy is made only after the
insured has been evicted or an evic-
tion has taken place. Under Section 1
a. of the Owner’s Endorsement,
“Evicted” or “Eviction” means (1) the
lawful deprivation, in whole or in
part, of the right of possession insured
by the Policy, contrary to the terms of
the Lease or (2) the lawful prevention
of the use of the land or the Tenant
Leasehold Improvements for the pur-
poses permitted by the Lease, in either
case, as a result of a matter covered by
the Policy.

Typical of any ALTA title insur-
ance policy, the 2001 Leasehold
Endorsements are constructed upon
defined terms. In order to determine
the calculation of value, these terms
include the definitions of “Lease
Term” and “Tenant Leasehold
Improvements” as well as the defini-
tion of “Valuation of Estate or Interest
Insured.”13

a. “Lease Term” under Section 1 d.
of the Owner’s Endorsement
refers to “the duration of the
Leasehold estate, including any
renewal or extended term, if a
valid option to renew or extend
is contained in the Lease.” Gone
is the 1975 language that made
coverage subiject to lease provi-
sions that limited a tenant’s right
of possession.

b. “Tenant Leasehold Improve-
ments” under Section 1 g. of the
Owner’s Endorsement are
“improvements, including land-
scaping, required or permitted to
be built on the land by the Lease
that have been built at the
insured’s expense or in which
the insured has an interest
greater than the right to posses-
sion during the Lease Term.”

NYSBA N.Y. Real Property Law Journal | Fall 2005 | Vol. 33 | No. 4

159



This language is intended to
make it clear that the tenant’s
interest in the improvements will
only be covered if the tenant has
paid for the improvements or
has more than a possessory right
therein. Otherwise, the tenant’s
rights in the property would be
adequately covered under the
definition of “Leasehold Estate.”

c. “Valuation of Estate or Interest
Insured” means “the value of the
Remaining Lease Term of the
Leasehold Estate and any Tenant
Leasehold Improvements exist-
ing on the date of the Eviction.
The insured claimant shall have
the right to have the Leasehold
Estate and the Tenant Leasehold
Improvements valued either as a
whole or separately.!4 In either
event, this determination of
value shall take into account rent
no longer required to be paid for
the Remaining Lease Term.”
According to Robert Bozarth, the
valuation provision of the ALTA
13 Endorsement is the most sig-
nificant change in the ALTA
leasehold coverages.15

While there is no method speci-
fied for valuing either the Leasehold
Estate or the Tenant Leasehold
Improvements, there is recognition of
the fact that the Leasehold Estate and
the Tenant Leasehold Improvements
may be valued independently.1¢ That
is where the negotiations of the
amount of coverage between the
insured and insurer take upon great
importance. Determining the value of
tenant leasehold improvements five
years into a ten-year lease may present
significant challenges. Similarly, diffi-
culties may arise in valuing leases and
determining whether they are, in fact,
below market.1”

It is possible to incorporate all of
these concepts into one Owner’s
Leasehold Insurance Policy. It is no
longer thought proper for the tenant
to purchase a leasehold policy insur-
ing its interest based upon annual rent
and another fee policy insuring its
interest based upon the value of the
tenant’s improvements.

3. Avoiding the Coinsurance
Trap

Under Section 7(b) of the Owner’s
and Lender’s ALTA Conditions and
Stipulations, if the insured does not
purchase a minimally required
amount of title insurance, i.e., if it fails
the 80% or 120% test, the insured
becomes a co-insurer with the title
insurance company and shares in any
loss along with the title insurance
company under a complicated formu-
la. This trap is avoided by Section 2 of
the 2001 Leasehold Owner’s Endorse-
ment which states that “subsection (b)
of Section 7 of the Conditions and
Stipulations shall not apply to any
Leasehold Estate covered by this
policy.”18

The coinsurance requirement, it
should be noted, applies only to the
valuation of the Leasehold Estate and
does not apply to the valuation of the
Tenant Leasehold Improvements. In
the latter case, a construction budget is
usually prepared which shows the
cost of constructing the improve-
ments.1?

For Tenant Leasehold Improve-
ments that are not completed at the
time of the loss, Section 4 g. of the
2001 Leasehold Endorsements pro-
vides that the insurer will pay the
actual costs incurred for such
improvements by the insured up to
that date (less salvage value), i.e., both
the “hard” and “soft” costs, such as
“costs incurred to obtain land use,
zoning, building and occupancy per-
mits, architectural and engineering
fees, construction management fees,
costs of environmental test and
reviews, landscaping costs and fees,
costs and interest on loans for the
acquisition and construction.”

Robert Bozarth points out that

there are still some issues for the lease-

hold loan coverages. If a tenant places
a mortgage on its leasehold to secure
repayment of a loan, and later modi-
fies or terminates its lease with the
landlord but without the consent of
the insured lender, the ALTA 13.1 does
not insure that the lender can foreclose
on the leasehold interest as it existed

before the modification or termination.
The modification or termination are
post-policy events and presumably are
not covered by the policy which
speaks from the date of issuance.20

4. The Short Answer

Because there is no coinsurance
trap in an Owner’s Leasehold Title
Insurance Policy, the insurer and the
insured are free to negotiate the prop-
er amount of coverage. The insurer,
however, will almost always insist on
an amount sufficient to generate a pre-
mium which will at least cover its
anticipated costs of defense under the
policy, should that dreaded day arrive.
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mium charge. Bulletin, Stewart Title Guar-
anty Company, January 2, 2002, http://
www.vuwriter.com.

3. The amount of insurance in a Lender’s
Leasehold Title Insurance Policy is usually
based upon the amount of the loan and
therefore does not generate the same
number of concerns as those generated by
an Owner’s Leasehold Title Insurance Pol-
icy. Serious questions do arise, however,
where the amount of insurance must be
allocated among several properties, as in a
multi-state transaction, or where the face
amount of the mortgage is deliberately
kept low in order to avoid paying mort-
gage recording tax or its equivalent.

4. Harvey L. Temkin, The Value in Protecting
the Tenant’s Interest: Leasehold Title Insur-
ance, Probate and Property, May/June
2002 at 35.

5. The California Rate Manual, Section F,
Leasehold Policies, provides:

Remaining Minimum Amount
Term of Insurance
Less than 10 yrs. | remaining term in

yrs. times annual
rental
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A Call to Conscience:
Remedy for Harsh Result in Oppressive New York Tax
Enforcement Procedures Overdue

By Elaine A. Turley

Article 11 of the N.Y. Real Prop.
Tax Law (hereinafter “Article 117),
known as “The Uniform Delinquent
Tax Enforcement Act,” provides a
uniform code for property tax
enforcement in New York State.!
Certain local tax districts, by the
terms of Article 11, may adopt the
statute to enforce property tax collec-
tion or may enact local laws to do
s0.2 Article 11 provides, in major
part, for an in rem foreclosure pro-
ceeding by which absolute title to
properties not redeemed from delin-
quent tax liens is transferred to the
tax district and surplus proceeds of
the subsequent sale are retained by
the district.3 The Article 11 in rem
foreclosure proceeding is analogous
to a strict foreclosure of a mortgage
proceeding in methodology* and
effect—a proceeding disfavored and,
consequently, rarely used, in Ameri-
can law.> Local laws enacted by
some tax districts that have opted
not to adopt Article 11 provide for a
similar foreclosure proceeding which
precludes the former property owner
from applying for a distribution of
the proceeds of the foreclosure sale.

Suffolk County, until recently,
implemented a foreclosure proceed-
ing similar to that provided in Arti-
cle 11. The county realized a windfall
profit of $4,469,198.11 in June 2004,
when it sold twenty-one single-fami-
ly homes for $4,825,000.00 to enforce
collection of $355,801.39 owed in
taxes and penalties.” Title to the
properties had previously been
transferred to the county to enforce
collection of delinquent tax liens that
amounted to a fraction of the value
of the parcels. When the properties
were sold at public auction, surplus
proceeds were retained by the coun-
ty since there was no provision in

county law? to allow former proper-
ty owners to apply for a distribution
of proceeds. After months of heated
debate, the Suffolk County Legisla-
ture amended local tax enforcement
legislation to provide relief to prop-
erty owners from the harsh result of
the tax enforcement procedures. The
amendment allows former owners of
owner-occupied residential proper-
ties foreclosed for non-payment of
property taxes to apply for the sur-
plus proceeds of the sale of such
properties.?

Tax foreclosure proceedings tend
to affect our most vulnerable citi-
zens, as is evidenced by the stories
behind some recent tax foreclosure
sales. One of the properties sold in
the 2004 Suffolk County auction was
owned for almost 40 years by Sarah
Jones, a 68-year-old woman who had
suffered two strokes and been rely-
ing on Social Security to support her-
self since 1988.10 Title to Ms. Jones'’s
property was transferred to Suffolk
County in 1997.11 Taxpayer Charles
Weber, whose home was sold in the
auction, fell behind in his tax pay-
ments after his wife was diagnosed
with the cancer that eventually took
her life and his business began fail-
ing.12 A Chemung County public
auction in June 2004 included the
family farm of George Kent, Jr., a
man who says he fell behind in his
taxes after he and his girlfriend lost
their jobs in the upstate community
and had difficulty finding new
employment.!3 Evidently, tax dis-
tricts that retain the surplus equity
or proceeds in the sale of homes
foreclosed for non-payment of taxes
are often making a profit off those
who have suffered misfortunes such
as ill health or job loss.

Legislation similar to that enact-
ed by the Suffolk County Legislature
is needed on the state level to allevi-
ate the harsh and oppressive results
of New York State tax foreclosure

policy.

“Tax foreclosure pro-
ceedings tend to affect
our most vulnerable
citizens . . .”

This article reviews the authority
of the New York Legislature to enact
legislation to protect property own-
ers from oppressive tax lien foreclo-
sure proceedings, existing New York
statutes providing for tax enforce-
ment, and case law examining the
constitutionality of the statutory
framework. The rights of property
owners in tax foreclosure actions are
contrasted with their rights in mort-
gage foreclosure proceedings. The
article concludes with an appeal to
the New York Legislature to amend
tax enforcement legislation to pro-
vide long overdue relief to New York
State taxpayers.

Power of the Legislature to
Protect Property Owners in Tax
Foreclosure Actions

In Gautier v. Ditmar, the New
York Court of Appeals held all
power to impose and collect taxes
vested in the New York Legislature
and found that power to be limited
only by the federal constitution.14
The legislature has the authority to
determine the procedures by which
taxes are collected and enforced and
by whom.1> The N.Y. State Constitu-
tion gives local governments the
authority to enact local legislation to
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levy and collect local taxes author-
ized by the New York Legislature in
a manner consistent with the consti-
tution and general laws of the
state.16 The Home Rule Amendment
to the State Constitution!” and relat-
ed state statutel8 vests control over
the “property, affairs and govern-
ment” of localities in local govern-
ments but do not limit the state’s
power to legislate on matters of state
concern.!” The New York Court of
Appeals has held that the state is
empowered to enact special laws
that affect the property, affairs and
government of local governments
without a home rule message when
the special law bears a “reasonable
relationship to a substantial state
concern.”20 When the New York Leg-
islature delegates its power to
impose and collect taxes to munici-
palities, local laws must be consis-
tent with state law even where the
state does not mandate uniformity
with state law.2! Thus, where a tax-
payer challenged the in rem foreclo-
sure procedure enacted and followed
by the City of New York, claiming
that the local law must fail due to
inconsistency with the state uniform
in rem tax foreclosure procedure, the
court found that the law was not
invalid as inconsistent with state law
merely because the state and local
laws lacked uniformity.22

Since the exclusive power of tax-
ation is vested in the New York State
Legislature and is not subject to
municipal home rule provisions of
the State Constitution or state
statutes, the Legislature has the
power to require that municipalities
return to property owners the sur-
plus proceeds in tax foreclosure sales
and excess value of property
acquired by local governments in
foreclosure actions. Prohibiting local
governments from collecting wind-
fall profits at the expense of the
state’s property owners is a state
concern giving the Legislature
unqualified power to enact legisla-
tion to accomplish this equitable
result. Enacting a general state law

to correct this inequity on the state
level will not preclude local govern-
ments from following local tax col-
lection enforcement procedures oth-
erwise consistent with state legisla-
tion.

Article 11—The Uniform
Delinquent Tax Act

Title two of Article 11, which
governs the redemption of real prop-
erty subject to delinquent tax liens,
provides that such property must be
redeemed within two years of the
date on which the tax becomes a
lien.?3 Local districts are authorized
to increase the redemption period for
residential and/or farm property as
defined by the title.2* Tax liens
against property subject to more
than one lien will be redeemed in
reverse chronological order. Partial
payment of delinquent taxes, there-
fore, will be applied to the tax lien
entered last, allowing the foreclosure
of the earlier tax liens to proceed
while the taxpayer is making pay-
ments.?

Tax liens not redeemed within
the expiration period are to be fore-
closed by the in rem foreclosure pro-
cedure set forth in title three of Arti-
cle 11.26 Three months prior to the
expiration of the redemption period
the enforcing officer of the tax dis-
trict must prepare, execute, and file
in the county clerk’s office a petition
of foreclosure?” and notice of the
action must be given as provided in
Article 11.28 Notice of the commence-
ment of the foreclosure proceeding
must inform interested parties of
their right to interpose an answer in
the action or to redeem the property
prior to the expiration of the
redemption period.??

If the property is not redeemed
or an answer interposed prior to the
expiration of the redemption period,
a default judgment in favor of the
tax district is entered.30 Once a
default judgment is entered all inter-
est, right and equity of redemption
of the property owner is foreclosed

and fee absolute title is conveyed to
the tax district.3! It is irrelevant to
what extent the value of the property
transferred to the tax district exceeds
the amount of the delinquent tax
liens; the tax district is entitled to
retain all surplus equity in the prop-
erty.32

When an answer to the foreclo-
sure proceeding has been interposed,
the court is to conduct a summary
proceeding to determine the issues
raised in the petition and answer.
When an answer interposed by any
party other than a tax district is mer-
itorious, the petition of foreclosure is
to be dismissed.33 When the court
determines that the answer lacks
merit, the court is to make a final
judgment awarding possession of
the parcel to the tax district and
directing the enforcing officer to exe-
cute and have recorded a deed con-
veying fee simple absolute title to
the district. All rights and interests of
the property owner are extinguished
and the tax district is entitled to
retain all surplus equity.3*

An amendment to Article 11
enacted by the New York Legislature
in 1995 seems to have eliminated the
possibility that a property owner
who interposes an unmeritorious
answer will retain any right or claim
to the surplus value of the property
or surplus proceeds in the sale of the
property when it is acquired or sold
by the tax district. The amendment
deleted the language that gave the
court full power “when an answer
has been interposed, to direct a sale
of the real property which is the sub-
ject of the proceeding and the distri-
bution or other disposition of the
proceeds of the sale.”3> Also elimi-
nated by the amendment was the
language of section 1136(2)(a) that
provided when an answer had been
interposed and the court had “deter-
mine[d] that such party ha[d] any
right, title, interest, claim, lien or
equity of redemption in such parcel,
the court shall make a final judg-
ment directing the sale of such par-
cel.”36 Added in place of the deleted
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language of subsection (2)(a) is an
instruction “if the court determines
the answer is not meritorious, [to]
make a final judgment awarding to
such tax district the possession of the
affected parcel or parcels in the same
manner as provided by subdivision
three of this section.”3” Subdivision
three directs the court to make a
final judgment awarding possession
of the affected property to the tax
district and directing the enforcing
officer to execute and have recorded
a deed conveying fee simple
absolute title to the district.38 Rather
than the court having the power to
determine the rights, interests, or
equity of redemption of the property
owner or other interested parties,
and the power to direct the distribu-
tion of proceeds in a sale, the court is
empowered only to enter judgment
directing the conveyance of title to
the tax district once it has deter-
mined the answer lacks merit.

While there is no case law inter-
preting the language of section 1136
as amended by the 1995 legislative
enactment, prior case law upheld the
power of the court to direct that sur-
plus proceeds of a tax foreclosure
sale be awarded to the delinquent
taxpayer. In Binghamton v. Ritter, the
court held that a taxpayer who inter-
posed an answer was not foreclosed
of his interest in the real property
subject to the delinquent tax liens
and the tax district was not entitled
to fee absolute title to the property.?
Although the court found the tax-
payer’s answer to lack merit, based
on its interpretation of Article 11 sec-
tion 1136(2), as it then existed, it
ordered the case be remitted to coun-
ty court “for a determination of
respondent’s interest in the parcel or
parcels and that an appropriate sale
be directed and surplus moneys, if
any, be awarded to respondent.”40

Article 11’s in rem foreclosure
proceeding is analogous to a strict
foreclosure action in that fee simple
absolute title to the property is trans-

ferred to the enforcing tax district to
satisfy its lien and the property
owner’s right to the surplus value of
the property is forfeited. Where the
value of the property acquired by the
in rem tax foreclosure action far
exceeds the amount of the foreclosed
lien, a resale of the property will
generally yield a windfall profit for
the foreclosing tax district.

Title five of Article 11, which
provides for the foreclosure of a tax
lien as in an action to foreclose a
mortgage, has been used infrequent-
ly.41 Title 5 allows tax districts to
enter a contract to sell delinquent tax
liens to the New York Municipal
Bond Bank or entities created by the
bond bank. Tax districts not subject
to Article 11 pursuant to section 1104
may elect to adopt title 5 or may
enact a local law to provide for the
sale of delinquent tax liens.42 The
holder of a delinquent tax lien pur-
chased pursuant to Title 5 may fore-
close the tax lien after the expiration
of the specified redemption period
as in an action to foreclose a mort-
gage: proceedings are to be in accor-
dance with N.Y. Prop. Acts. Article
13, with certain exceptions.*3

The title 5 tax lien foreclosure
process seems to preserve the right
of the property owner to claim an
interest in the surplus proceeds of
the sale of the real property as pro-
vided in the Article 13 mortgage
foreclosure process. In a sale of prop-
erty made pursuant to a judgment in
a mortgage foreclosure proceeding
the proceeds are to be applied to sat-
isfy obligations and costs to the fore-
closing mortgagee and certain other
liens against the property.#* Surplus
proceeds are paid into court and the
former property owner may make
application to the court for the sur-
plus proceeds.> In a conveyance
made pursuant to a title 5 proceed-
ing “right, title, interest, claim, lien
and equity of redemption in and
against the real property sold” vests
in the purchaser of the property at

the tax sale,* but there is no provi-
sion in the title denying the property
owner the right to apply for the sur-
plus equity as granted in Article 13
section 1361.47

The Constitutionality of Tax
Foreclosure Proceedings

The U.S. Supreme Court has con-
sistently held that retention of sur-
plus property value or proceeds of a
tax sale by the government in a tax
foreclosure proceeding is not an
unconstitutional taking of property
without just compensation or a for-
feiture of property without due
process of law. The Supreme Court
has shown great deference to legisla-
tures in enacting laws necessary and
proper to enforce collection of delin-
quent taxes where statutes provide
adequate notice to the property
owner of the action, an adequate
opportunity for the owner to defend
her interest and an adequate oppor-
tunity to redeem her interest in the
property. In some cases, the courts
have acknowledged the harsh effect
of tax enforcement statutes, but have
found it is within the authority of
the legislatures and not the courts to
provide relief.48

In Nelson v. City of New York the
Court found that retention by the tax
district of the surplus value of prop-
erty foreclosed did not violate the
Fourteenth Amendment due process
guarantee, but noted the harsh result
of the forfeiture and that it was the
responsibility of the Legislature and
not the courts to provide relief.4% Nel-
son involved two parcels of land; one
of which was sold to a private party
at auction for $7000.00 after title was
transferred to the City of New York
in collection of water arrears of
$72.50, and another in which title to
a parcel assessed at $46,000.00 was
transferred to the City of New York
for outstanding water charges of
$814.50.50 Prior to the U.S. Supreme
Court hearing the case, the New
York Court of Appeals found the tax
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foreclosure proceedings did not vio-
late the U.S. Constitution—in a deci-
sion which the court began by noting
this was a “hard case”>! and closed
by stating, “Unfortunately, the
power to afford relief here is not con-
fided to the courts. The result sug-
gests the need for legislation liberal-
izing the right of redemption, or
giving to city officials the power to
ameliorate such extreme hardships
in appropriate cases.”>2 When the
property owner appealed, the
Supreme Court noted evidence that
the owner or his agents received
adequate notice of the arrears and
the foreclosure action.3 The Court
concluded that since the city provid-
ed proper notice, the statute as
applied did not deprive the appel-
lants of due process of law.>*

Regarding the appellant’s argu-
ment that the retention of one parcel
and the retention of the surplus pro-
ceeds of the sale of the other parcel
constituted a taking without just
compensation or a deprivation of the
owner’s property without due
process of law, the Court held that
nothing in the federal Constitution
prevents the government from
retaining such surplus providing
adequate steps are taken to notify
the property owner of the arrears
and the foreclosure proceeding.5
The Court agreed with the New York
Court of Appeals that the statute
was a harsh one but that “relief from
the hardship imposed by a state
statute is the responsibility of the
state legislature and not of the
courts, unless some constitutional
guarantee is infringed.”56

New York State’s Article 11 tax
foreclosure statute, though it yields a
harsh and oppressive result for
delinquent taxpayers whose proper-
ty rights are forfeited to the tax dis-
trict, is not unconstitutional. Rather
than the state responding to the
Court’s call for a fairer and more

equitable result for the state’s tax-
payers, the Legislature amended
Article 11 as late as 1995 to make it
more difficult for property owners to
obtain any portion of the equity they
have invested in their property in a
tax foreclosure proceeding. Since
state legislation provides a conced-
edly adequate opportunity for prop-
erty owners to redeem their proper-
ty, the result, although harsh and
oppressive, does not deprive proper-
ty owners of their constitutional
right to due process of law.

Contrast Between Mortgage
Foreclosure and Tax Foreclosure
Proceedings

Most states do not allow the
strict foreclosure of mortgages.5” The
result of a strict foreclosure proceed-
ing is considered “harsh, oppressive
and unfair” since a mortgagee might
receive title to property with a value
that far exceeds the debt owed.58
New York State law does not allow
strict foreclosure of mortgage obliga-
tions but instead provides for mort-
gage foreclosure through judicially
supervised foreclosure sale>® and by
non-judicial power of sale foreclo-
sure proceedings under certain cir-
cumstances.®0

New York statute provides for
the transfer to the mortgagor of any
surplus proceeds in a mortgage fore-
closure proceeding after certain obli-
gations have been satisfied.t! After
the obligation owed the foreclosing
mortgagee is satisfied, remaining
proceeds must be applied to certain
other liens on the property and sur-
plus proceeds are to be paid into
court.®2 The property owner or any
other person who appeared as a
party to the action or has a recorded
lien against the property may file a
claim for the surplus proceeds.®3 Sur-
plus proceeds will be distributed to
the parties claiming an interest in the
funds by order of the court.t*

Case Law Related to Mortgage
Foreclosure Proceedings

The Supreme Court has shown
deference to state mortgage foreclo-
sure proceedings and regulations, as
is evidenced by the Court’s decision
in BFP v. Resolution Trust Corp.65 BFP
petitioned for bankruptcy under
Chapter 11 of the Bankruptcy Code®®
after its property was sold in a mort-
gage foreclosure action, and then
challenged the sale of its property as
a fraudulent transfer, seeking to set
aside the sale under section 548 of
the federal code.®” The Court found
that fraudulent transfer regulations
incorporated into federal bankruptcy
laws and state foreclosure regula-
tions have been interpreted as set-
ting consistent rather than conflict-
ing standards for foreclosure
actions®® and held that a transfer that
satisfies state foreclosure regulations
does not constitute a fraudulent
transfer under the federal bankrupt-
cy code.®®

Noteworthy in the BFP decision
is the Court’s reference to the “dra-
conian consequences” of strict fore-
closure proceedings in which the
entire interest of the borrower is for-
feited upon default of his mortgage
obligation and to the trend in 19th-
century America towards foreclosure
by sale with the surplus proceeds of
the sale being transferred to the
mortgagor.”0

The Supreme Court, in deciding
the constitutionality of Depression-
era statutes that limited a mort-
gagee’s right to a deficiency judg-
ment following a mortgage
foreclosure, made it clear that a
mortgagee is entitled to no more
than the obligation secured by the
mortgage.”! In Honeyman v. Jacobs, a
mortgagee sought a deficiency judg-
ment after purchasing the foreclosed
property, which had a market value
greater than the obligation due the
lender.”2 Legislation passed by the
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New York Legislature after the mort-
gage that was the subject of the fore-
closure action was executed, but
prior to the commencement of the
action, required that the right to a
deficiency judgment be determined
in the foreclosure action and that the
amount of the deficiency be based on
the market value of the premises
rather than the sale price at the fore-
closure sale.”? When the court denied
the lender a deficiency judgment
based on the market value of the
premises being greater than the
amount owed the mortgagee, the
lender brought an action challenging
the legislation as a violation of the
Contracts Clause of the U.S. Consti-
tution,”* claiming that his contract
right under the mortgage was
impaired by the legislation.”> The
Court found that the obligation to
the lender under the contract was
the amount of principal and interest
provided for in the mortgage bond
and that the lender’s remedy under
the mortgage was limited to the abil-
ity of the lender to “make himself
whole, . . . but not that he should be
enriched at the expense of the debtor
or realize more than what would
repay the debt with the costs and
expenses of the suit.”76

In a similar case that soon fol-
lowed, the Court again made clear
that a mortgagee has no right to col-
lect more than the obligation due,””
noting that “. . . for about two cen-
turies there has been a rather contin-
uous effort . . . to prevent the
machinery of judicial sales from
becoming an instrument of oppres-
sion. And so far as mortgage foreclo-
sures are concerned numerous
devices have been employed to safe-
guard mortgagors from sales which
will or may result in mortgagees col-
lecting more than their due.””8

Current New York State law pro-
viding for a mortgagee’s action for a
deficiency judgment is similar to the
legislation that was challenged in the
cases noted.” The Court’s analysis,
therefore, cannot be said to have

been guided by the economic neces-
sities of the Depression era.

Public Policy Objectives
That Shape Tax Foreclosure
Legislation Can Be Achieved
Without Forfeiture of a
Property Owner’s Interest
in a Tax Foreclosure Sale

In City of Auburn v. Mandarelli80
the court noted, when it denied the
appeal of a defendant in a tax fore-
closure action, that private property
is owned subject to the sovereign’s
right to impose and collect taxes and
taxation is essential to the existence
of government.8! The government is
responsible for the health, safety and
welfare of the public, and since the
government cannot exist without the
revenue generated by the imposition
and collection of taxes, the preserva-
tion of the health, safety and welfare
of the public is dependent on effec-
tive tax collection.82 The state has a
right to expect all taxpayers will
exercise their duty as citizens to pay
their taxes when due. There are no
constitutional constraints on govern-
ment mandating the forfeiture of real
property for nonpayment of taxes
or the retention of surplus proceeds
in the sale of such premises. It is
only the intention of the legislature
and the statutes it enacts that must
be considered when determining the
rights of the parties to excess value
or proceeds.83

The New York State Senate
enunciated the public policy
expressed by the court in City of
Auburn when it noted in a Legisla-
tive Memorandum in support of
amending Article 11 and the Public
Authorities Law that efficient prop-
erty tax collection by local govern-
ments was necessary to facilitate the
effective delivery of government
services.84

Balancing the needs, interests
and rights of government and the
citizens it serves in developing tax
collection enforcement procedures

will not undermine these policy
objectives. High rates of interest and
steep penalties imposed for nonpay-
ment of taxes provide a strong incen-
tive for property owners to pay taxes
imposed in a timely manner. When a
property is subject to multiple tax
liens, Article 11 and local laws man-
date that partial payments of over-
due taxes be applied in reverse
chronological order. Earlier tax liens
subject the property to foreclosure
proceedings even while the taxpayer
is paying amounts past due. If prop-
erty tax liens remain unredeemed for
the statutory period, title to the
property is transferred to the tax dis-
trict and the tax district is authorized
to sell the property at public auction.
In the alternative, the tax liens are
sold by the tax district to a private
investor who is authorized to fore-
close the tax liens and sell the prop-
erty at public auction. Provisions
such as these provide a strong incen-
tive for taxpayers to pay the tax
imposed on their property in a time-
ly manner unless they are truly
unable to do so. When a taxpayer is
unable to meet the obligations of
property ownership, the government
has an efficient and expeditious
means of collecting revenue by trans-
ferring title away from the property
owner and into the municipality.
Retaining the surplus value of the
owner’s property or the proceeds of
a tax sale imposes an overly harsh
penalty on the property owner and
is not necessary to promote efficient
tax collection. Windfall profits to
municipalities may help government
balance budgets, but generating
profits at the expense of our most
vulnerable citizens is not good or
acceptable policy.

Proposal for Reform

Article 11 must be amended to
allow property owners and others
with an interest in the property to
make application for the surplus
proceeds of the public auction of
premises sold in tax foreclosure
actions. Although few instances will
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arise where the tax district will take
and retain title to property for non-
payment of taxes, if the municipality
opts to retain the parcel for its own
use, provisions must mandate that
the owner be compensated for the
surplus value of the property over
the amounts due.

The New York Legislature is
called upon herein to study current
property tax enforcement provisions
and determine the most effective
means by which the interests of all
parties are balanced. The New York
State Legislature must now examine
its collective conscience and amend
existing legislation to remove the
unfair and punitive result it imposes
on New York State property owners.
The Legislature can do so and still
achieve the important policy objec-
tive of facilitating revenue genera-
tion for government operations. This
article calls upon the Legislature to
do so now.
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THE PusHY PAPARAZZI

By Bob Zinman

The following question was put to a group of celebrities attending the Summer Meeting of the Real Property Law Section:*

“What did you like most about the Summer Meeting?”

Those who did not call the police, who did not punch out the photographer,
and whose pictures developed properly, answered as follows:

Lorraine Power Tharp: Gerald Goldstein: Joe Walsh: Joel Sachs: Penny Domow:

“The collegiality—the “The hike.” “Great company! “The environment!”** “The hikes were
pristine beauty.” Great venue!” fantastic!”

John Jones: Jeffrey Chancar: Peter Battaglia: Lori Nicoll: Ron Sernau:

"“Excellent CLE Program. “Great event; well done “Very calming location, “I love the Adirondacks. “I liked the opportunity to
Bobsled ride was a close program.” which promoted The hills and scenery meet with the world’s
second.” friendships.” bring peace to me.” smartest lawyers."”

Lila Goldenberg: Adam Berkey: Joshua Stein: Steve Baum: Patrick Medlock-Turek:
“How the newsletter I really enjoyed the “| liked hanging out at “I enjoyed the company “What I really liked
describing the events setting. Very scenic and the magpnificient house of fellow attorneys and about this conference
said ‘casual” and ‘very very beautiful. It allowed on the lake with dozens the hike with Bob Hoff- were the sporting

casual.”” each participant to have of my terrific man—who deceived us events.”
a fun activity, i.e. hiking, colleagues.” into thinking hiking was
tennis or golf. easy.”

Sl /[

Ben and Fran Mahler:

Ed and Donna Baer: Karen, Spencer, Liam and Nell Compton:

“Loved the Adirondacks. Scenery is beautiful. “Terrific CLE programs; spending time with “All the parties were lovely and the people
The people are interesting and fun.” friends and family.” so friendly.”
*If you would like your picture, please contact Bob Zinman at zinmanr@stjohns.edu **Editorial liberties taken here. )
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New Bankruptcy Law Affects Real Estate Investments

By Robert M. Zinman

The Bankruptcy Abuse Preven-
tion and Consumer Protection Act of
2005 (hereinafter, the “Reform Act”)
became generally effective on Octo-
ber 17, 2005, and makes major
changes throughout the Bankruptcy
Code. Several of its provisions affect
real estate investments, the most
notable of which are discussed
below.

I. Time to Assume or Reject
Leases of Non-Residential
Real Property

The Reform Act extends the time
to assume or reject leases under
Bankruptcy Code § 365(d)(4) from 60
to 120 days, but limits the court’s
ability to extend the time to a maxi-
mum of an additional 90 days (mak-
ing the total time no more than 210
days). At the end of the 210 days, the
court may extend the period only
with the landlord’s consent!

This change was the result of a
perception that courts too frequently
extend the tenant-debtor’s time to
assume or reject leases and do so for
too long a period of time, to the sub-
stantial detriment of landlords.
While there is some truth to this per-
ception, the draconian nature of the
remedy may cause severe difficulties
for debtors with extensive operations
throughout the country, who may
have to make a decision on assum-
ing or rejecting a lease before the
plan of reorganization has been com-
pleted, and when the debtor may not
be aware of where and what opera-
tions will be continued.!

Practice Comment: If one is repre-
senting a tenant and the decision to
assume or reject cannot be made within
the specified time period, one may be
tempted to recommend assumption of the
lease within the period and rejection
later, perhaps in the plan of reorganiza-
tion, if necessary. Bankruptcy Code §
365(g) recognizes the possibility that a

previously assumed lease may be rejected
(it doesn’t work the other way around).
However, bear in mind that when a lease
is assumed, the rental payments may
become administrative expenses, which
will be paid ahead of general claims and
may not be subject to the cap on land-
lord’s claim of 15% of the remaining
term with a floor of one year and a ceil-
ing of three years’ rent.2 The Reform
Act, however, as discussed in part I
below, limits the administrative expense
claim to two years.

Il. Administrative Expense
for Assumed but Later
Rejected Leases

Where the tenant’s trustee3
rejects a lease, the landlord’s claim is
generally limited under section
502(b)(6) to rent for 15% of the
remaining term with a floor of one
year and a ceiling of three years. If
the tenant’s trustee assumes the
lease, the landlord would be entitled
to full priority payment of the rent as
an administrative expense during
the period of assumption, even if the
lease is later rejected (see Practice
Comment in part I above). However,
under the Reform Act, Bankruptcy
Code § 503(b)(7), if a lease is
assumed and later rejected the land-
lord’s administrative expense priori-
ty is limited to two years following
the rejection date. The landlord
would seem also to be able to obtain
the section 502(b)(6) limited claim
after the rejection date, although the
language is not completely free of
ambiguity.#

lll. Removal of the $4 million
Cap on Definition of Single
Asset Real Estate

In 1994, Congress answered
Scott Carlisle’s plea for reform in the
single asset area® with section
362(d)(3) of the Bankruptcy Code,
which purported to speed up the
resolution of single asset® bankrupt-

cy cases. It provided that if the
debtor did not propose a plan with a
reasonable possibility of confirma-
tion within 90 days (subject to exten-
sion by the court) after the com-
mencement of bankruptcy, the court
could either lift the stay and allow
the mortgagee to foreclose, or order
the payment of lost opportunity
costs,” something akin to post-peti-
tion interest (no post-petition interest
will normally accrue in bankruptcy
except to the extent that the creditor
is over-secured). The 90-day period
represented a shortening of the 120-
day period (the courts had the right
to, and routinely did extend this
time) during which the debtor nor-
mally has the exclusive right to pro-
pose a plan of reorganization.® The
reason for this limitation was the
perception that single asset debtors,
in control of the property and recov-
ering management fees off the top of
the income being produced, were
needlessly delaying the submission
of a plan, to the great detriment of
the mortgagee.

Unfortunately, shortly before the
1994 enactment, a modification had
been made to the definition of single
asset real estate, which limited the
application of the new section
362(d)(3) to debtors whose secured
debt did not exceed $4 million, thus
making the provision unavailable in
many, if not most, single asset Chap-
ter 11 proceedings.” What followed
was 10 years of struggle to have the
“cap” removed from the definition of
single asset real estate culminating in
the adoption of the Reform Act,
which did just that.10

Practice Comment: The key to
speeding up single asset cases still
remains with the court. There is no limi-
tation on the court’s ability to extend the
period for submission of the plan with-
out lifting of the stay or requiring lost
opportunity cost payments. Thus, the
debtor should gather evidence of the
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complexity of the case that makes sub-
mission of a plan having a reasonable
possibility of confirmation within 90
days impossible. On the other hand, the
mortgagee should show that the business
of the debtor is only the operation of a
single real estate property or project,
without the complex issues involved in
determining the future of other business-
es. Because of the deference given to the
court, this author does not believe the
elimination of the cap will make major
differences in the length of single asset
cases. However, the risks involved will
probably discourage filing simply for the
purpose of stalling the inevitable, and
might even provide mortgagees with a
form of post-petition interest where the
court concludes that the debtor is
stalling.

IV. Section 365(f)(1) Does Not
Override Restrictions on
Assumption of Shopping
Center Leases in Section
365(b)(3)

Section 365(b)(3)(C) and (D) of
the Bankruptcy Code provides, inter
alia, that assumption or assignment
of a lease in a shopping center is
subject to all the provision of the
lease including, without limitation,
radius, location, use and exclusivity,
and that it will not breach provisions
in other leases and agreements. Sec-
tion 365(f)(1) makes the general
statement that the lease may be
assigned notwithstanding provisions
prohibiting, restricting or condition-
ing assignments. Some courts con-
cluded that the general provision of
section 365(f)(1) somehow superced-
ed the specific requirements of sec-
tion 365(b)(3), thus permitting
assignment free and clear of restric-
tive covenants and use clauses in
leases.11

The Reform Act corrected this
obvious manipulation of the lan-
guage of the Bankruptcy Code by
amending section 365(f)(1) to make it
subject to the provisions of section
365(b). As a result, investors in shop-
ping centers can feel confident that
the provisions of leases designed to
preserve the integrity of shopping

centers will not be abrogated on the
tenant’s bankruptcy.

V. Assumption of a Lease
Requires Curing of Non-
Monetary Defaults, but
Not Incurable Non-Mone-
tary Defaults.

The Reform Act resolves a dual
controversy that arose over the inter-
pretation of section 363(b)’s require-
ment that if a lease the tenant-debtor
wishes to assume (assumption is a
prerequisite to assignment) is in
default, the tenant must first cure the
default. The first question was
whether non-monetary defaults had
to be cured. The question arose
because an exception to the curing
requirement for certain penalty pro-
visions was interpreted to also cover
non-monetary defaults.12 The
Reform Act makes it clear that
defaults that must be cured involve
both monetary and non-monetary
defaults.13

The second, and related ques-
tion, was whether a tenant-debtor
could assume a lease where there
was a non-monetary default that was
incapable of being cured. A good
example is where the tenant in the
past had failed to remain open dur-
ing the hours prescribed in the lease.
The tenant is able to avoid such
defaults in the future, but had no
way of curing the past default. In its
amendment to section 365(b)(1)(A)
(which also clarified the “penalty”
issue discussed in the above para-
graph), the Reform Act adds an
exception to the cure requirement for
non-monetary obligations under a
lease of real property!4 “if it is
impossible for the trustee to cure
such default by performing non-
monetary acts at or after the time of
assumption” and further adds that if
the non-monetary default is related
to the failure to operate, the default
will be cured by performance at or
after the time of assumption and the
landlord must be compensated for
any pecuniary losses resulting from
the default.

VI. Automatic Stay

A. Eviction

The Reform Act adds subsec-
tions (22) and (23) to section 362(b)
as exceptions to the automatic stay.
Subsection (22) makes the stay inap-
plicable where before the filing of a
petition by a debtor-tenant of resi-
dential real estate, the landlord had
obtained a judgment for possession
in an eviction, unlawful detainer or
similar action. Thus the landlord
may continue the proceeding to its
conclusion notwithstanding the ten-
ant filing.

Subsection (23) excepts from the
automatic stay an eviction proceed-
ing against a tenant based on the
tenant’s “endangerment” of the
property or use of controlled sub-
stances on the premises if the land-
lord files a certification under penal-
ty of perjury with the court and
serves the debtor, subject to circum-
stances required by that subsection.
Under a new subsection (m) to sec-
tion 362, subsection (23) applies 15
days after the service of the certifica-
tion. Section 362(m) also contains
specific requirements dealing with
service of objection to the certifica-
tion by the debtor.

B. Fraudulent Filing as a Ground
for Relief from the Stay

The Reform Act adds a new sec-
tion 362(d)(4) that provides relief
from the stay to a mortgagee where
the court finds that the debtor-ten-
ant’s petition in bankruptcy was part
of a scheme to delay, hinder and
defraud creditors involving either
transfer of ownership in whole or in
part or multiple bankruptcy filings
affecting the real property. Any such
order will be binding in any other
case in bankruptcy affecting the
same real property if the court order
is recorded in state public records as
prescribed by the subsection.

VIl. Homestead Exemption

Because some states permit an
unlimited exemption, and wealthy
potential debtors have been able to
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relocate from less generous jurisdic-
tions and purchase an expensive
home in anticipation of insolvency,
the Reform Act limits the ability of a
debtor to use a particular state’s
exemption in bankruptcy. Section
522(b) now provides that a debtor
may not use a state’s exemption
unless the debtor has resided in the
state for at least 730 days (up from
the present 180 days). Even if the
residency requirement is met, how-
ever, the exemption will be limited
to $125,000 unless the homestead
was acquired within 1,215 days before
the filing. There are some detailed
provisions concerning the applica-
tion of the state exemption specified
in section 522.

A New York domiciliary foresee-
ing economic distress should proba-
bly plan the move to states such as
Florida or Texas as soon as possible
because a person claiming New York
exemptions will be entitled to a
homestead exemption of only
$50,000, or $100,000 for joint debtors.
This is a recent increase in New York
from the previous $10,000/$20,000
homestead exemption.15

* % ¥

The Reform Act amendments to
the Bankruptcy Code are largely
beneficial to real estate transactions
and represent a continued receptive
climate in Congress to the needs of
persons with interests in real estate.

Endnotes

1. Professor James Angell McLachlan, who
authored the 60-day limitation for
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appeared in the Chandler Act of 1938,
said: “I do remember that . . . there was
criticism . . . of trying to apply anything
like the sixty-day period [in reorganiza-
tions]. . . . As Al Houston, of White and
Case, said, “it takes the receiver 60 days
to find out where the toilet is.” John J.
Creedon and Robert M. Zinman, Land-
lord’s Bankruptcy: Laissez Les Lessees, 26
Bus. Law 1391, 1440 (1971).

2. 11 U.S.C. § 502(b)(6). See Nostas Associ-
ates v. Costich (In re Klein Sleep Products,
Inc.) 78 E3d 18 (2d Cir. 1996) and
Thomas McIntyre Devaney, Note, The
Klein Sleep Decision: Section 502(b)(6)

10.

Lease Damages Cap as the Rule, Not the
Exception, 4 Am. Bankr. Inst. L. Rev. 557
(1996).

As used herein, the term “trustee” refers
to a trustee or debtor-in-possession.

11 U.S.C. § 502(b)(6), which limits the
landlord’s claim, is an exception to the
general allowance of claims provided for
in section 502(b). Section 502(b) says, in
effect, that a court shall allow a “claim”
except to the extent that it exceeds the
cap in (6). The Reform Act amendment
states in section 507(b)(7) that the two-
year administrative expense claim “shall
be a claim” under subsection (b)(6).
Thus it may be possible, however incor-
rectly, for a court to interpret the lan-
guage to include the two-year adminis-
trative expense claim within the claim
that is limited in section 502(b)(6).

Scott Carlisle, Single Asset Real Estate in
Chapter 11: Secured Creditors’ Perspective
and the Need for Reform, 1 Am. Bankr.
Inst. L. Rev. 133 (1993).

Single asset real estate is defined in 11
U.S.C. §101 (51B) to mean “property
constituting a single property or project,
other than residential real property with
fewer than 4 residential units, which
generates substantially all of the gross
income of a debtor and on which no
substantial business is being conducted
by a debtor other than the business of
operating the real property and activities
incidental thereto. . . .”

This constituted monthly payments of
interest at a current fair market rate on
the wvalue of the collateral. This differed
from post-petition interest in that the
post-petition interest would be interest
at the contract rate on the remaining prin-
cipal balance. The Reform Act changes
this somewhat by prescribing interest at
the non-default contract rate on the value
of the collateral. It also permits the pay-
ments to be made from rents.

In the Reform Act, a limitation has been
placed on extensions of the debtor’s nor-
mal exclusivity period to a date that is
18 months after the order for relief, and
on the period for soliciting acceptances
to the plan to 20 months beyond such
order. 11 U.S.C. § 1121(d)(2).

The 1994 amendment added “having
aggregate noncontingent, liquidated
secured debts in an amount no more
than $4,000,000” to the definition found
in note 6, supra. The Reform Act simply
removed the quoted clause from the def-
inition in 11 U.S.C. § 101(51B).

The emotion and bitterness surrounding
this change is difficult to understand
given the flexibility afforded to the court
and the limited shortening of the exclu-
sivity period. Opponents to elimination
of the cap resorted to arguments that the
amendment was anti-labor (the mort-

gagee might not be as friendly to
unions as the developer, a colossal non
sequitur) and anti-tenant (if the mort-
gagee foreclosed it could cut off junior
leases without non-disturbance protec-
tion).

11.  Compare In re Rickel Home Centers, 240
B.R. 826 (D. Del. 1999) with In re Trak
Auto Corp (Trak Auto Corp v. West Town
Center, LLC) 367 E.3d 237 (4th Cir. 2004).

12.  The exception was contained in 11
U.S.C. § 365(b)(2)(D), which provided
that the cure requirement did not apply
to defaults relating to “the satisfaction of
any penalty rate or provision” with
respect to non-monetary defaults. Some
courts read “penalty” as modifying only
“rate” but not “provision.” See, e.g., Eagle
Ins. Co. v. Bankvest Capital Corp. (In re
Bankvest Capital Corp.), 360 F.3d 291 (1st
Cir. 2004).

13. It does this simply by repeating the
word “penalty” before “provision.” See
id.

14.  For an excellent discussion of the devel-
opment of these amendments and the
consequences for executory contracts
other than leases of real property, espe-
cially equipment leasing, see Paul H.
Deutch, The Bankruptcy Abuse Prevention
and Consumer Protection Act of 2005:
Important Implications for the Equipment
Leasing Industry, 24 L]N’s Equipment
Leasing Newsletter 1 (No. 5, 2005).

15.  Laws of 2005, Ch. 623, amending CPLR
5206.
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Kelo v. City of New London—The Fallout Continues

By Joel H. Sachs

The fallout from the June 23,
2005 decision by of the United States
Supreme Court in Kelo v. City of New
London?! continues. Within days after
the decision, the House of Represen-
tatives voted 365 to 33 in support of
a resolution expressing “grave disap-
proval” of the Court’s decision. A
Congressman from Iowa introduced
an amendment to an appropriation
bill seeking to strip $1.5 million from
the Supreme Court’s budget as a
symbolic protest against “the injus-
tice done to property owners in this
case.” Several bills have been intro-
duced in Congress to withhold fed-
eral financing from projects in which
municipalities propose to take pri-
vate property for economic redevel-
opment. Some bills would also pro-
hibit the federal government from
exercising its right of eminent
domain to condemn private property
for economic redevelopment.

“If the promise of more
jobs and more revenue is
enough to take someone’s
property, then nobody is
safe in their home.””

Residents throughout the United
States have severely criticized the
Supreme Court’s 5 to 4 decision. For
instance, in recent Letters to the Edi-
tor in the New York Post, a Los Ange-
les resident decried: “But now, any
private developer can go up to your
local tax hungry, bribe, influence sus-
ceptible, government officials and
get them to steal your property, usu-
ally at fire sale prices on its behalf.”
A resident of Chicago lamented: “If
the promise of more jobs and more
revenue is enough to take someone’s
property, then nobody is safe in their
home. Practically, any home in the
United States would generate more
tax dollars as a warehouse club.”

A recent headline in The New
York Times was entitled, “Ruling on
Property Seizures Rallies Christian
Groups.” The article indicated that
many religious groups were more
concerned about the Court’s ruling
in the Kelo case than they were about
the Supreme Court decisions on the
Ten Commandments which came
down days after the Kelo decision.
Such religious organizations are con-
cerned that the tax exempt status of
churches makes them an easy target
for condemnation proceedings.

The Kelo case stems from a
clause in the United States Constitu-
tion, as well as in every state consti-
tution, which in essence states that a
governmental agency can condemn
private property, but only for a
“public use” and only if the property
owner receives “just compensation.”
In Kelo? several owners of single-
family homes objected when the City
of New London determined that
their houses were within the geo-
graphic area proposed to be acquired
by a municipal redevelopment
agency. Plaintiffs” properties, once
acquired, would be resold to devel-
opers for new office, commercial and
residential development that would
allegedly bring increased taxes and
new jobs to the city. New London
sought to utilize its condemnation
power even though the homes of the
litigants were not falling down and
were not in a blighted neighborhood.
Susette Kelo and her neighbors did
not want “just compensation” from
the city. Rather, they wanted to keep
their homes.

From the founding of our coun-
try, it has been a hallmark principle
that the government cannot take a
parcel of land from one private party
merely to benefit another private
party. However, the Constitution
does recognize the condemning of
private property for public owner-

ship or public use. Traditionally,
there have been two types of con-
demnations which have satisfied the
so-called “public use” requirement.
First, there is the situation where the
government agency acquires private
property, which then devolves into
public ownership for the construc-
tion of public improvements, such as
roads, schools, parks or sewerage

“llln Kelo, the Court was
faced foursquare with a
request by the City of
New London to condemn
private property, not for
public ownership or public
use, but rather for
economic redevelopment
purposes.”

treatment plants. The second type of
condemnation which has not been
subject to serious legal challenge
involves the government condemn-
ing private property for a private
entity, which entity will be utilizing
the property for the benefit of the
public. Included in this category are
the obtaining of railroad rights of
way, public utility franchises, sports
stadiums and the like. However, in
Kelo, the Court was faced foursquare
with a request by the City of New
London to condemn private proper-
ty, not for public ownership or pub-
lic use, but rather for economic rede-
velopment purposes.

Before discussing Kelo, two prior
Supreme Court decisions which
were cited both by the majority and
the minority in Kelo are important to
mention. In Berman v. Parker3 the
Supreme Court, in the unanimous
opinion, permitted a public agency
to condemn properties within one of
the most badly blighted areas in
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Washington D.C., and convey the
parcels to a private entity for rede-
velopment. The plaintiff argued that
the condemnation violated the Fifth
Amendment because his property
would be resold to another private
entity. The Supreme Court disagreed
and authorized the use of the emi-
nent domain power to transfer the
property from one private party to
another for the purpose of blight
eradication. Even though the plain-
tiff’s property itself was not blighted,
the Supreme Court declined to sec-
ond-guess the condemning authori-
ty’s finding that the condemnation
was necessary to eliminate blight,
explaining that “the role of the judi-
ciary in determining whether (emi-
nent domain) powers being exer-
cised for a public purposes is
extremely narrow.”4

In Hawaii Housing Authority v.
Midkiff,> landowners challenged state
legislation which utilized the emi-
nent domain power to redistribute
land from lessors to lessees, the pur-
pose of which was to alleviate a
skewed residential land market in
which ownership of a majority of
private property in the state was
concentrated in relatively few own-
ers. The landowners claimed that
this legislative purpose failed to sat-
isfy the public use requirement of
the Fifth Amendment. However, the
Supreme Court declined to “substi-
tute its judgment for a legislature’s
judgment as to what constitutes a
public use.”® Citing Berman v. Parker,
Justice Sandra Day O’Connor
emphasized for a unanimous Court
that the scope of judicial review in
such matters was extremely narrow,
such that a legislature’s judgment as
to what constitutes a public use
should not be disturbed “unless the
use be palpably without reasonable
foundation” or “shown to involve an
impossibility.””

Three state court cases also are
worthy of mention. In Poletown
Neighborhood Council v. Detroit,8 a for-
mer landmark case (now overruled),

a sharply divided Michigan Supreme
Court deferred to legislative and
redevelopment agency findings of
public use and upheld, under the
state constitution, the taking of pri-
vate homes for the construction of a
General Motors assembly plant. The
condemnation was not premised
upon finding a blight, but rather
upon the prospect of increased
employment and tax revenues that
might be generated by the new
plant. Notably, the redevelopment
did not generate the anticipated
number of jobs or significant addi-
tional tax revenues. In County of
Wayne v. Hathcock,? the Michigan
Supreme Court overruled Poletown
and determined that an economic
redevelopment proposal did not sat-
isfy the public use requirement of
the Michigan Constitution.

In Casino Reinvestment Develop-
ment Authority v. Banin,10 the plain-
tiffs successfully argued that the
development project for which their
property was being condemned did
not serve a public purpose. Donald
Trump owned or controlled an
assemblage of properties upon
which he intended to build a casino
and hotel. He asked the Casino Rein-
vestment Development Authority
(CRDA), which had eminent domain
power, to help him acquire three
properties he had been unable to
purchase outright, ostensibly to
build a parking lot and park. How-
ever, the court upheld the property
owners’ challenge, finding that
CRDA’s proposed condemnation of
the properties was impermissible
because there was no definite plan as
to the prospective use of the land. As
the court explained, “[w]hat has
occurred here is analogous to giving
Trump a blank check with respect to
future development on the property
for casino hotel purposes.”1! Accord-
ingly, the court found the primary
interest served was “a private rather
than a public one” and dismissed the
condemnation proceedings.1?

In West 41st Street Realty LLC v.
New York State Urban Development
Corp.,13 six property owners chal-
lenged the condemnation of their
properties to make way for a high-
rise office tower. The tower was to be
leased to the New York Times Com-
pany for a new corporate headquar-
ters, and would provide 700,000
square feet of space for other office
tenants. The tower would also
include condominiums, a new sub-
way entrance, ground-floor public
amenities, a 350-seat auditorium, a
gallery and retail space.

Relying upon testimony intro-
duced at its public hearing, the UDC
argued that the project would keep
the New York Times headquartered
in Times Square, add needed office
space, create employment, increase
retail revenue, attract further eco-
nomic improvement to the larger
area, and address a critical shortage
of commercial space.’* The UDC also
claimed that the proposal would
provide a needed spur to Eighth
Avenue development by linking the
renovated Penn Plaza in the 30s with
the Worldwide Plaza located in the
50s. Witnesses at the public hearing
also had testified that much of the
original blighted condition on the
particular site remained unchanged
during the past two decades: busi-
nesses at the site allegedly included
five adult entertainment centers and
low-end retail and food establish-
ments. An active street drug trade
also was said to persist.

On the other hand, the property
owners and project opponents
argued that urban blight had been
virtually eliminated in the project
area. To the extent that blight
remained, opponents claimed that
private development had been effec-
tively stifled due to the ever-present
threat of condemnation which had
hung over the redevelopment district
for twenty years.

The Appellate Division, First
Department, sided with the UDC. In
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affirming the use of the eminent
domain power, the court held that
the “public purpose is dominant,
warranting confirmation of the chal-
lenged determination, even though a
private entity will benefit substan-
tially from its involvement in the
project.”15 The court emphasized
that ‘[t]he scope of our review is nec-
essarily narrow since this exercise of
the eminent domain power is a leg-
islative function,” such that the con-
demnees could only prevail if they
demonstrated the proposed taking
“is not rationally related to a con-
ceivable public purpose.”16 Thus, the
court validated the exercise of emi-
nent domain as being rationally
related to the conceivable public pur-
pose of reducing blight in the area,
despite the significant benefits to pri-
vate parties that it would confer. The
foregoing cases and growing debate
over the use of the eminent domain
power helped set the stages for Kelo
wherein the Supreme Court had
before it a situation where the City of
New London was economically
depressed. As a result, the city had
created redevelopment authority
with power to condemn private
property for economic development.
When Pfizer Pharmaceutical Compa-
ny proposed a research and develop-
ment facility for the Fort Trumbell
area of the city, the redevelopment
authority believed that condemning
substantial parcels in the Fort Trum-
bell neighborhood would spur rede-
velopment plans for offices, hotels,
and residential developments. The
owners of ten single-family homes in
the Fort Trumbell area, which homes
were concededly not blighted or in
poor condition, challenged the con-
demnation. Represented by a nation-
al organization headquartered in
Washington—the Institute for Jus-
tice—the homeowners argued before
the Courts of Connecticut that eco-
nomic redevelopment did not satisfy
the public use requirement of the
United States Constitution. The
plaintiffs were unsuccessful in the
Connecticut Superior Court and in a

closely divided (4-3) Connecticut
Supreme Court. However, the Unit-
ed States Supreme Court granted
certiorari.

On June 23, 2005, the Supreme
Court, by a slim 5 to 4 margin,
upheld the authority of the City of
New London and its redevelopment
agency to condemn the plaintiffs’
properties. In the majority decision
by Justice Stevens, the Court indicat-
ed that the city’s redevelopment plan
served a public purpose and was
part of a carefully considered scheme
to revitalize the city. The majority
indicated that the fact the plaintiffs’
properties were not blighted or in
poor condition was irrelevant. Fur-
ther, that the properties would not
be put to public use or even open to
the general public once it was rede-
veloped was not persuasive to the
majority. Rather, Justice Stevens indi-
cated that economic redevelopment
is a proper and longstanding func-
tion of government. Citing Berman v.
Parker and Midkiff v. Hawaiian Hous-
ing Authority, the majority indicated
that it would defer to state legisla-
tures in determining what consti-
tutes a public use.

“’Nothing is to prevent
the State from replacing
any Motel 6 with a Ritz
Carlton, any home with a
shopping mall, or any
farm with a factory.””
—Justice Sandra Day

O'Connor

In a strongly worded dissent,
Justice O’Connor indicated that the
Court’s holding made it entirely
appropriate for a municipality to uti-
lize its condemnation power to take
land away from A and thereafter
convey the land to B as long as B
upgrades the property. In a particu-
larly memorable quote, Justice
O’Connor declared, “Nothing is to

prevent the State from replacing any
Motel 6 with a Ritz Carlton, any
home with a shopping mall, or any
farm with a factory.”

The dissent indicated that possi-
ble public benefits such as increased
taxes and jobs did not convert the
proposed condemnation into a pub-
lic use. Justice O’Connor distin-
guished Berman and Midkiff by indi-
cating that those decisions addressed
legitimate evils, i.e., blighted condi-
tions and land use oligopolies. Jus-
tice O’Connor also indicated that it
was an abrogation of the Court’s
responsibility to defer to the state
legislature. Rather, she indicated that
it was the Court’s responsibility on a
case-by-case basis to determine
whether or not the proposed taking
was for a “public use.”

In a separate dissent, Justice
Clarence Thomas indicated that the
beneficiaries of the Court’s decision
were large corporations, developers
and lenders who would utilize the
decision to persuade municipalities
to gobble up lands for redevelop-
ment. As a result, Justice Thomas
indicated that the victims of the Kelo
decision would be the low-income
and minority residents of municipal-
ities who would be displaced from
their homes and businesses at an
ever-increasing pace due to the
Court’s decision.

What will be the short-term and
the long-term fallout from the Kelo
decision? In the short-term, there is
no doubt that the decision is a victo-
ry for municipalities, developers,
lenders and the entire real estate
development community. We would
expect to see more condemnations
taking place in the name of economic
redevelopment.

However, at the same time, this
situation will doubtless lead to abus-
es of the eminent domain power by
certain governmental entities and
real estate developers. Even the
United States Supreme Court majori-
ty was cognizant of this situation in
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that Justice Stevens warned that
municipal condemnations would
face heightened judicial scrutiny so
as to prevent abusive use of the con-
demnation power.

“[A]fter the initial political
frenzy dies down, a num-
ber of states will doubtless
enact new legislation
restricting the utilization
of the condemnation
power to instances which
do not involve economic
redevelopment.”

In the long run and after the ini-
tial political frenzy dies down, a
number of states will doubtless enact
new legislation restricting the utiliza-
tion of the condemnation power to
instances which do not involve eco-
nomic redevelopment. Approximate-
ly ten (10) states already have this
limitation on the condemnation
power, either in their state constitu-

tion or in state legislation. Interest-
ingly, the Kelo decision really does
not involve a significant change in
the substantive law of eminent
domain. However, the Supreme
Court majority and minority opin-
ions have now blurred the distinc-
tion between “public use,” “public
purpose,” and “public benefit.” This
should lead to a significant amount
of litigation in the future as the
courts wrestle to further define these
terms and impose reasonable limits
on the power of condemnation.
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Use of an Apostille in a United States
Real Estate Transaction

By John E. Blyth

For a deed to be recorded in
New York State, it is commonly
understood that an acknowledgment
or proof of the real property con-
veyance within this state must be
made before any one of a number of
public officials, commonly a notary
public.! If a deed is executed outside
of the United States, the acknowl-
edgment or proof of the real proper-
ty conveyance is commonly made
before a United States Embassy or

“Finding a U.S. Embassy
or Consulate official in a
foreign country is not
always an easy or
Inexpensive process.”

Consular official before it may be
recorded in New York.2 The process
of acknowledgment or proof in a for-
eign country is frequently referred to
as “legalization.” Finding a U.S.
Embassy or Consulate official in a
foreign country is not always an easy
or inexpensive process.

A simpler process for acknowl-
edging or proving a real property
conveyance is available in New York.
Since October 15, 1981, the United
States has been a part of the 1961
Hague Convention abolishing the
requirement of legalization for for-
eign public documents. The Conven-
tion provides for the simplified
certification of public (including
notarized) documents to be used in
countries that have joined the Con-
vention—in short, use of an apos-
tille.3 This entitles the document to
recognition in the country of intend-
ed use without going through the
legalization process.*

Before 1981, if a document exe-
cuted in New York X County were to
be used in a German proceeding, it

first had to be executed before a
notary public in X County (or before
a non-X County notary whose “offi-
cial character” from the notary’s
county of residence had been filed in
X County). Then it was sent to the
German Consulate in New York City,
accompanied by the appropriate fee,
which the Consulate would then
send to the intended recipient in
Germany. For a document executed
in Germany to be used in the United
States, the reverse legalization
process was employed. This method
of legalization has been considered
too costly and time consuming.>

The use of an apostille ensures
that public documents issued in one
signatory country will be recognized
as valid in another signatory coun-
try. The sole function of the apostille
is to certify the authenticity of the
signature on the document, the
capacity in which the person signing
the document acted, and the identity
of any stamp or seal affixed to the
document.6

Use of an apostille is not limited
to deeds: it may also be used in con-
nection with birth and death records,
marriage records, and education
documents (transcripts, diplomas, or
certificates)” as well as in probate
proceedings® and in adoption pro-
ceedings.?

Although some 94 nations are
parties to the Convention, Canada is
not. Therefore, between the United
States and Canada, the legalization
process must be used.lY Canada
requires, and is required to provide,
a certificate of authentication when
validation is needed for official pub-
lic documents of foreign origin or for
foreign use.l!

Authentication of a document by
use of an apostille is considerably
simpler than by the legalization

process. For instance, because both
the United States and Germany are
signatories to the Hague Convention,
if a deed is executed in Hof/Saale!2
and is intended to be recorded in
New York X County, the grantor
need only appear before a notary!? in
Hof, have the notary affix an apos-
tille to the document, and send it off.
The apostille must be in the form of
a square with sides at least 9 cen-
timeters long. Because the notary’s
apostille serves the same function as
an acknowledgment taken in New
York State, the document may be
recorded in New York.!4

“The use of an apostille
ensures that public
documents issued in one
signatory country will be
recognized as valid in
another signatory country.

The X County Clerk may not,
however, readily believe that the
document may be recorded in X
County since the Real Property Law
is silent on the use of an apostille. It
may therefore be necessary to pro-
vide a legal memorandum to the
Clerk reciting the existence of the
Convention, that the Convention is a
treaty to which the United States is a
party, ratified by the United States
Senate, and that it therefore
supercedes the Real Property Law.

Since the apostille is executed in
a foreign country, it is usually writ-
ten in the language of that country
and must therefore be translated into
English before it may be recorded.
Moreover, the translator must attach
a certificate of the accuracy of the
translation to the English form of the
apostille.
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Apostille
(Convention de La Haye!®> du 5 octobre 1961)

1. Country United States of America
This public document

2. Has been signed by

3. acting in the capacity of

4. Dbears the seal/stamp of

Certified
5. at 6. the
7. by
8. N
9. Seal/Stamp: 10. Signature
Certificate of Accuracy
State of New York) Translation of Documents
County of X) from German to English
On this day of October, 2005, personally appeared before me Freiherrl¢ Otto von Bismarck who,

after being duly sworn, deposes and says:

That he is a translator of the German and English languages and that he is fully conversant with
these languages.

That he has carefully made the attached translation from the original documents written in the Ger-
man language.

That the attached translation is a true and correct English version of such original to the best of his
knowledge and belief.

Freiherr Otto von Bismarck

Subscribed and sworn to before me
this day of October, 2005.

Notary Public
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Bronx County 1982) (English distribu-
tees submitted documents to the Surro-
gate’s Court in order to be considered to
be the legitimate heirs of the deceased).

9. Matter of Adoption of Dafina T.G., 161
Misc.2d 106, 613 N.Y.S.2d 329 (Surro-
gate’s Court, Nassau County 1994).

equivalent of a notary public in the
United States. A notary (Notar-Germany,
notaire-France, notario-Italy) receives
the same education as a lawyer admitted
to practice in that country. Typically, the
notary scores extremely highly on the
various state examinations which are
given in the foreign country. The notary
may be equated with an office lawyer in
the United States (preparation of deeds,
mortgages, wills, business documents,
etc.) and with a solicitor in the United
Kingdom. As such, the notary is not a
partisan (advocate of one side or the
other) but rather represents the transac-
tion and sees to it that it is done correct-
ly and that both sides understand it.
Real Property Law § 313 provides that a
“notary public” includes any person
appointed to perform notarial functions.
Pursuant to the Israeli Notaries Law
5736-1976, the authentication of a signa-
ture, copy, power of attorney, public
document and life certificate may be car-
ried out at the nearest Israeli mission.

16. Baron. If he were Austrian, his title
would likely be Durchlaucht (Serene
Highness).

John E. Blyth practices law in
Rochester, New York. He holds an
AB from Colgate University, an LLB
from New York University Law
School, and earned a Dr. jur. (Doc-
tor of Laws) in German from
Goethe University, Frankfurt/Main.
He is a Past Chair of the Real Prop-
erty Law Section and member of
the Executive Committee of the
International Law and Practice Sec-
tion, both of the New York Bar
Association. He is a member of the
American College of Real Estate
Attorneys and an Adjunct Professor
of Law at Cornell Law School.
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Report on Surveys About PCDA

To: Real Property Law Section Executive Committee
From: Sam Tilton, Joel Sachs and Karl Holtzschue
Date: November 23, 2004

. Survey of Bar Associations

In January of 2004, a letter was
sent out to approximately 80 bar asso-
ciations throughout the state by Joel
Sachs and Sam Tilton requesting feed-
back and comments on the PCDA,
including utilization of the PCDS,
experiences of practitioners, problems
encountered and whether the PCDA
should be repealed. Fifteen responses
were received.

Several bar associations through-
out the state, namely Dutchess,
Oswego, Steuben, Westchester and
Allegany Counties, seem to be strong-
ly in favor of repeal of the statute.
Suffolk County originally was press-
ing for repeal, but now is concerned
that any repeal effort would fail in the
legislature and the backlash would
result in increasing the $500.00 fine
along with other modifications in the
law which would be of concern to
practitioners.

Two upstate bar associations,
Ontario and Genesee Counties,
believe the law is working satisfactori-
ly, but thought that some of the PCD
form questions require revisions. The
remainder of the responses from bar
associations including Rockland, Nas-
sau, Sullivan and Montgomery Coun-
ties indicated that they were neither
supporting nor opposing the law, but
felt that major changes needed to be
made in the text of the law. Some bar
associations did not want to take any
position at this time believing that
there is not enough experience for
them to make any intelligent recom-
mendations. These included both
New York and Erie Counties.

Several bar associations indicated
that in their respective counties
almost every seller is giving the
$500.00 credit to the buyer. Others
indicated that sellers mark

“unknown” in their answers to most
questions on the form.

In conclusion, the reactions of the
various bar associations to the law
were decidedly mixed.

Il. Survey of Real Property
Law Section Members

A ten question survey on the
Property Condition Disclosure Act by
Joel Sachs and Sam Tilton was sent by
e-mail to over 3,500 members of the
Real Property Law Section on June 17,
2004. Responses were received from
77 members, by e-mail and by fax; 59
from downstate; 16 from upstate; and
2 unlocated. The New York State Bar
Association (NYSBA) informed us
that that was a reasonable response
rate for this type of survey.

The responses from downstate
and upstate differed significantly. The
Executive Committee previously
established that upstate was north of
Sullivan, Ulster and Dutchess Coun-
ties and parts of Greene and Colum-
bia Counties.

Among the principal results of
the survey are the following:

1. Downstate, attorneys nearly
always prepare the contract of
sale; upstate, brokers nearly
always do so.

2. Consequently, downstate, attor-
neys explain the PCDS; upstate,
the brokers do so. Some respon-
dents noted that some brokers
refused to explain the PCDS,
based on instructions from
NYSAR that brokers are not
supposed to give advice. This is
ironic, as the brokers were the
prime movers of the PCDA and
insisted on the lengthy and
broadly-worded questions.

3. Downstate, the PCDS is rarely

provided; upstate it is generally
provided.

. Potential liability was the reason

most often given for failure to
give the PCDS.

. Among the problems reported

downstate were: confusion over
the effect of the $500 credit on
the price; timing for delivery of
the PCDS and increased attor-
ney workload without the abili-
ty to charge for it. Upstate, prob-
lems were: confusion over some
questions; inconsistent assis-
tance from brokers; timing; and
increased attorney workload.
Surprisingly few respondents
mentioned any benefits.

. Respondents downstate and

upstate overwhelmingly
opposed increasing the penalty
(49 of 59).

. Respondents downstate and

upstate overwhelmingly
opposed adding questions (36 of
44), though some suggested ask-
ing about toxic mold and recent
repair work. No one mentioned
asking about a swimming pool,
though that was the subject of
the first reported case on the
PCDA.

. Respondents downstate and

upstate overwhelmingly
opposed deleting questions (24
of 35, but 43 did not answer); 9
said delete all or most of the
questions.

. The few respondents who

answered mostly did not think
the questions should be amend-
ed (16 of 28); 12 suggested
amendments; 50 did not answer.
Six suggested amending the
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environmental questions and 2
asked for a definition of “materi-
al defect.”

Below is a copy of the Real Prop-
erty Law Section Member survey and
a summary of each of the answers.

lll. NYSAR Request for
Meeting

The New York State Association
of Realtors (NYSAR) wrote a letter to
Joel Sachs and Sam Tilton in July of
2004 noting that the Real Property
Law Section was reviewing the pur-
pose and content of the PCDA, stating
that NYSAR was doing the same, and
asking that we discuss with them
working together. They said they
would be asking their members many
of the same types of questions we
asked. They stated that, “a penalty
increase may be none, part or all of
the solution.”

IV. Recommendations

1. We recommend that the Sec-
tion’s Task Force on Disclosure
be reconstituted (Holtzschue,
Coffey, DeSalvo, Tilton and
Sachs) and asked to reconsider
the wording of the questions.

2. We recommend that the Sec-
tion’s Task Force on Disclosure
be authorized to meet with
NYSAR to find out what they
plan to do and see if there is any
common ground, particularly on
the rewording of questions in
light of our survey results.

Summary of Answers to RPLS
Member Survey About PCDS

Question 1:

In your area, who prepares the Con-
tract of Sale—the broker/sales agent
or the attorney?

The respondent’s answers reflect-
ed the different practices in the
upstate and downstate areas. Of the
59 downstate responses, 57 were the
attorney, while 1 was the broker, and
1 both. Upstate, the broker had 13 and
the attorney 2, while 1 elected both.

Question 2:

Who explains to the Seller the signifi-
cance of the PCDS and how to fill it
out—the broker or the attorney?
(NYSAR takes the position that Real-
tors are not allowed to advise the
Seller on this.)

Again, the answers reflected the
downstate /upstate division.

Downstate, only 3 selected the
broker as compared to 41 for the
attorney, with 10 responding both.
Upstate 13 selected the broker as com-
pared to only 1 for the attorney, and 2
responding both.

Question 3:

How often does the Seller deliver a
PCDS prior to the Buyer executing the
Contract, as required by the PCDA?

Since the downstate practice dis-
courages use of the PCDS, it is not
surprising that 37 downstate respons-
es stated the PCDS is rarely or never
delivered; 6 were less than 50% of the
time; 6 about 50%; and 5 more than
50%.

Upstate, where the PCDS is gen-
erally provided, 14 responded more
than 50% or always, while 2 said 50%.

Question 4:
If the Seller does not deliver a PCDS,
why not?

Downstate responses overwhelm-
ingly pointed to potential liability as
the reason for not delivering the
PCDS; 11 responded counsel so
advised; while 1 mentioned prefer-
ence for the $500.00 credit.

Upstate, 7 mentioned liability or
advice of counsel; 3 said the Seller did
not understand the PCDS; one pre-
ferred the $500.00 credit, and the rest
said that some questions were unclear
or had no definitive response.

Question 5:

Does the Seller answer unknown to
somelmostinearly all of the ques-
tions? Is that done in whole or in part
because the Seller does not under-
stand that the test for response is
actual knowledge at the time of
response?

Downstate, even though few
respondents encourage use of the
PCDS, 22 answered that Sellers would
or do answer unknown, mostly
because of ignorance or confusion
about the questions.

Upstate, 15 responded that some
or all of the Sellers answer unknown
to the questions, with 7 attributing
that to ignorance or confusion.

Question 6:

What specific problems have occurred
in your practice regarding the PCDA?
Are there benefits, such as ascertain-
ing knowledge about the property
that is not in the Contract, (e.g., a
common driveway)?

Downstate, 10 mentioned prob-
lems including confusion over the
effect of the $500.00 credit on the pur-
chase price; the timing for delivery of
the PCDS; and increased attorney
workload. Only 8 saw limited benefit
in learning more about the property
prior to preparing the contract.

Upstate, 6 respondents mentioned
such problems as confusion over the
questions (e.g., what is a “landfill?”);
inconsistent assistance/advice from
brokers; timing of delivery; additional
attorney work; and failure to address
the mold issue. Surprisingly while the
PCDS is generally utilized, only 4
mentioned any benefit, that being lim-
ited to the buyer learning more about
the property.

If the legislature refuses to repeal
the PCDA:

Question 7:
Should the penalty be increased (and
if so, to what amount)?

The respondents overwhelmingly
opposed increasing the penalty, by 49
out of 59 (83%). Downstate opposed
42 out of 49 (86%); upstate opposed 7
out of 10 (70%). Of the 10 favoring an
increase, 5 suggested $1,000; 2 sug-
gested $1,500; 2 suggested $2,500; and
1 suggested .5% of the price.

Question 8:
Should any questions be added (if so,
which ones)?
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The respondents overwhelmingly
opposed adding questions by 36 out
of 44 (82%). Of the 8 suggestions, 4
suggested adding toxic mold; 4 sug-
gested asking about improvements,
repairs or work done in the last 2
years. Other suggestions included
alarm systems, cesspools below
ground, and title issues such as com-
mon driveways.

Question 9:
Should any questions be deleted (if so,
which ones)?

The respondents who answered
overwhelmingly opposed deleting
questions, by 24 out of 35 (69%), but
43 did not answer. Nine of the 11 who
said yes, said all or most of the ques-
tions should be deleted; 2 said certain
environmental questions should be
deleted; and 1 from Buffalo suggested
deleting questions 5-7, which are title
related, 3, 4, 8-12, 26-29, 32-48 that
could be covered in the contract (see
e.g., the Greater Buffalo contract form)
and 20-25 (allow inspection).

Question 10:

Should some of the questions be
amended or clarified (if so, which
ones)?

The few respondents who
answered were mostly negative by 16
of 28 (57%); 12 suggested amend-
ments; 50 did not answer. Six suggest-
ed amending environmental ques-
tions: all environmental questions,
Q10, Q11, Q14, or Q19 (specific prob-
lems were raised about aboveground
storage of oil, USTs, flood plains, wet-
lands, and agricultural districts, par-
ticularly if public records were avail-
able). Two asked for a definition of
“material defect”; 2 suggested award-
ing attorney’s fees to the successful
party in a litigation.

Survey Regarding Property
Condition Disclosure Act

Background

The New York State Association
of Realtors (“NYSAR”) has indicated
that it plans to seek, at some point,
legislation to increase the penalty for

non-delivery of the disclosure
required by the Property Condition
Disclosure Act (“PCDA”), and to
reword some of the questions in the
Property Condition Disclosure State-
ment (“PCDS”). The Suffolk County
Bar Association had requested the
support of the NYSBA in its effort to
have the PCDA repealed, but after
considerable discussion and reevalua-
tion withdrew that request this
Spring. The Real Property Law Sec-
tion of the NYSBA had recommended
that the State Bar Association not sup-
port the effort of the Suffolk County
Bar, believing that there was not suffi-
cient experience with the PCDA to
make a judgment as to what amend-
ments would be appropriate and/or
whether repeal was justified.

In order to make an informed
judgment, the Real Property Law Sec-
tion has undertaken to assemble the
experiences of real estate practitioners
throughout the State. Recently, a letter
was sent out to about 85 local Bar
Associations requesting input, and a
number of helpful responses were
received. The second step is to send
out this survey to members of the
Real Property Law Section to obtain
their observations, actual experiences
and recommendations. Your candid
response will be greatly appreciated
as the Real Property Law Section pre-
pares, if requested, to take a position
on amendment or appeal of the
PCDA.

Please send your response by e-mail
(or regular mail if e-mail is not pos-
sible) to:

Joel H. Sachs, Esq.

Keane & Beane, P.C.

One North Broadway

White Plains, New York 10601
Phone: 914-946-4777

Fax: 914-946-6868

E-mail: jsachs@kblaw.com

AND

Samuel O. Tilton, Esq.
Woods Oviatt Gilman LLP
2 State Street, Suite 700
Rochester, New York 14614

Phone: 585-987-2841
Fax: 585-454-3968
E-mail: stilton@woodsoviatt.com

Survey Questions

1. Inyour area, who prepares the
Contract of Sale—the broker/
sales agent or the attorney?

2. Who explains to the Seller the
significance of the PCDS and
how to fill it out—the broker or
the attorney? (NYSAR takes the
position that Realtors are not
allowed to advise the Seller on
this.)

3. How often does the Seller deliv-
er a PCDS prior to the Buyer
executing the Contract, as
required by the PCDA?

4. TIf the Seller does not deliver a
PCDS, why not?

5. Does the Seller answer
unknown to some/most/nearly
all of the questions? Is that done
in whole or in part because the
Seller does not understand that
the test for response is actual
knowledge at the time of
response?

6. What specific problems have
occurred in your practice
regarding the PCDA? Are there
benefits, such as ascertaining
knowledge about the property
that is not in the Contract, (e.g.,
a common driveway)?

If the legislature refuses to repeal
the PCDA:

7. Should the penalty be increased
(and if so, to what amount)?

8. Should any questions be added
(if so, which ones)?

9. Should any questions be deleted
(if so, which ones)?

10. Should some of the questions be
amended or clarified (if so,
which ones)?
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BERGMAN ON MORTGAGE FORECLOSURES:
Mortgage Filing Error—And Why Title Insurance Is Vital

By Bruce J. Bergman

Here is a
tale to be told
primarily
because this is
the world in
which mortgage
foreclosure
attorneys (and
other real estate
lawyers) reside.
There may be
no lesson in the end (other than
explaining why title insurance really
is necessary), only enlightenment.
[The case making the point is from
May 2, 2003: Coco v. Ranalletta, 305
A.D.2d 1082, 759 N.Y.S.2d 274 (4th
Dep’t 2003)].

First to the principle, then some
salutary thoughts. If a mortgage mis-
spells the borrower’s name—and is
thereby incorrectly filed in the coun-
ty clerk’s office—subsequent encum-
brancers, such as later mortgagees,
are not charged with constructive
knowledge of the earlier mortgage.
In other words, the earlier mortgage
(dated first and earlier filed) is
nonetheless junior and inferior to the
mortgage which came later. So what
should have been a first mortgage
became a second mortgage (a likely
disaster depending upon the equity)
and a second mortgage became a
first mortgage. Of course, from the
viewpoint of a possibly second mort-
gagee, such a situation is a bonanza.

Turning now to how this hap-
pens—at the mortgage closing the

mortgage documents are executed
and typically delivered to a title
company to record. Although it is
obvious that care needs to be exer-
cised by all participants in assuring
that the mortgagors’ names are cor-
rectly spelled, errors can be made
from time to time, as was so in this
case. Where county clerks use names
as the indexing method, a mis-
spelling will cause the mortgage to
be misfiled in a different place in the
index so that if one searches for an
existing mortgage at the correct spot
it will not be found. Here, the index
could have been searched phoneti-
cally and that would have revealed
this earlier mortgage. But the court
said that the availability of searching
phonetically does not dispose of the
issue. The mortgage had to be cor-
rectly filed to give notice to the
world and it was not so filed.

Once a defaulted mortgage
requires foreclosure, this reversal of
priorities will be revealed by the
foreclosure search. Then the mort-
gage holder would turn to the title
company which insured the mort-
gage and ask them to either correct
the situation or respond in damages.
Whether the lender actually suffers a
loss because its first mortgage
became a second depends upon the
equity in the property, but assuming
there was a loss, this is part of what
a title insurance policy is for. The
title company representative at the
closing should have assured that the

mortgagor’s name was correctly
spelled so that it could be correctly
indexed. That miscue created the
problem which could lead to liabili-
ty. While the case did not mention a
title company or who might pay for
the loss, as a practical matter, that is
what would be pursued and what
would occur. In New York, of course,
it is the owner/mortgagor who has a
fee title policy while the lender
obtains a mortgage policy.

And if the lender here did not
have title insurance? Then, whatever
loss might be incurred by virtue of
the misfiling is not reimbursed by
any insurer and must be borne by
the lender—a serious situation
indeed.

Mr. Bergman, author of the
three-volume treatise, Bergman on
New York Mortgage Foreclosures
(Matthew Bender & Co., Inc., rev.
2004), is a partner with Berkman,
Henoch, Peterson & Peddy, P.C.,
Garden City, NY; an Adjunct Asso-
ciate Professor of Real Estate with
New York University’s Real Estate
Institute, where he teaches the
mortgage foreclosure course; and a
special lecturer on law at Hofstra
Law School. He is also a member of
the USFN and the American Col-
lege of Real Estate Lawyers.
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& Edith I. Spivack, Esq. &

3] (August 2005) %

S
It is with real sadness that I relate these recollections of @
a truly unusual and remarkable woman. )

I had heard about Edith Spivack long before I first met (Z:}éﬁ
her through her husband, Bernard H. Goldstein, Esq., then (2‘9}

f@ a partner at the Tenzer Greenblatt firm. One of her former @j
(SE?J associates in the New York City corporation counsel’s g@
(3;?2 office, Meyer “Mike” Schepse, came to work for me at the &f\\?)
(S;:? Title Guarantee office in Mineola, New York, after he had &f{??
(9 left city employment, having worked with Edith in devel- &fi:??

oping the In Rem Tax Foreclosure procedure for the City of &"'ﬁ
New York. The transition from the then-method of tax lien (2"33

@"ﬁj e i . % | foreclosure after the Great Depression was both radical ig:;ﬁ
@f’gj and monumental, but they convinced the courts of its constitutionality and made it work. It generated mil- (g‘\;ﬁ
@fsj lions of dollars for a cash-starved city. “Mike” recounted numerous stories of the brilliance of this unusual (gi;;j
e 5
%:2 lady. &;\\%
é% I also worked with her husband, “Bernie,” on a number of educational projects and he would also tell me %}%
f:;fs’ how they both made an early train daily out of Port Washington, Long Island, so that he could take at least a 'gijﬁ
&y two mile circuitous walk to the Chrysler Building where his office was located. 1]
%;2 Edith entered Columbia Law School several years before I started at New York University Law School in &;::%
é% 1935. I do not know how many other women were in her class then but there were only two women in my Eg)(ﬁﬁ
@/’Sj class at New York University. The law was not yet deemed appropriate work for a lady, with the possible (g‘\;i
@fﬁj exception of real estate or surrogate court work. igix;ﬁ
% &5
%g It is difficult even for an “ancient” like my self to remember the various ill-conceived prejudices against &;g?%
fszg even the thought of a female lawyer handling criminal law matters, especially anything of a sexual nature. %Z%
é% There was also the practical concern that a client would not want to have a female lawyer. They were not con- Eg)(ﬁﬁ
@::5) sidered to be sufficiently aggressive. Edith proved them all wrong by sheer persistence, ability and hard (g)lﬁ
@fﬁj work. igﬁ:;ﬁ
o 5
%g It boggles the mind to reflect on how she was able to cope with a long succession of corporation counsels &;g?%
é}% and mayors of different political parties for well over a half-century, and at the same time raise a fine family. %:%
% S5
@) On a few occasions, I had the opportunity to discuss with her certain title matters that involved the City &@
(S;?} of New York. I learned quickly that she considered herself a guardian of the city’s interests, and the fact that I &f{?}
?S% was a personal friend mattered not at all to what she considered to be the interest of the city. E;x;?%
QQ.:.’ 0.;’.
@2 However, to know her personally was always a delight. She was intelligent, articulate and charming. She @)
?@2 could discuss the issues of the day of the law; she always had an opinion. gf(:g%
@:;5) Perhaps it is a shame that she was so good at what she did at the corporation counsel’s office. She was @;ﬁ
@ﬁj probably at least a full generation, or more, ahead of her time. A woman with her ability could certainly reach @éﬁ
@j a much more important position today, and if inclined towards political activity, could achieve high office. @)
@?) She certainly had the talent, ability and intelligence to compare with the very best. @)
o 5
(3;?2 —James M. Pedowitz &fx\?}
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Recent Cases on Professional Practice

By Anne Reynolds Copps, Alfred C. Tartaglia and Michael P. Petro

This article addresses recent cases
which impact real estate practice.
Some of the cases raise purely ethical
questions, while others concern dis-
qualification or sound in legal mal-
practice. We have made no attempts
to parse the meaning of “professional
practice” in this article, choosing
instead to focus on significant cases
for the real estate practitioner, howev-
er they may be characterized.

Avoiding Conflicts of Interest

“Personal interest” conflicts of
interest arise when an attorney’s per-
sonal, financial, or business interests
conflict with those of the client.

DR 5-101(A) provides that personal
conflicts of interest may be waived in
certain situations. The standard is one
of objective reasonableness; in order
for a waiver to be valid, a disinterest-
ed attorney would have to conclude
that the conflict was not so pro-
nounced as to rule out consent. In
cases in which attorneys actually
enter into business relationships with
clients, DR 5-104(A) requires that the
client’s consent be obtained and
reduced to a writing. No other waiver
section of the Disciplinary Rules
requires that the consent be reduced
to writing.

DR 5-104(A)! states, in part, that,
“[a] lawyer shall not enter into a busi-
ness transaction with a client if they
have differing interests therein . . .
unless the client has consented after
full disclosure.” In view of the forego-
ing, it is probably not a surprise to
report that business ventures between
attorneys and clients are not advis-
able. These agreements may be
rescinded by the client, even absent
evidence of fraud or undue influence,
unless the attorney can demonstrate
that the client was fully aware of the
consequences of the agreement, and
that there was no exploitation of the
client’s confidence in the attorney.2

In O’Keefe v. Hibner,? the plaintiffs
were parties to a Family Court pro-
ceeding. While the Family Court pro-
ceeding was pending, the plaintiffs
transferred their home (apparently in
arrears in mortgage payments) to the
attorney who represented them in
Family Court, ostensibly to avoid
foreclosure. The reported decision
does not reflect what consideration
was paid by the attorney, if any; pre-
sumably there was none. The attor-
ney allegedly expended over $200,000
to redeem the property, although the
former owners claimed that the value
of the property exceeded $400,000.
Evidently, according to the attorney, it
was agreed that the plaintiffs would
transfer the property to the attorney;
that the attorney would satisfy the
mortgage; and that the plaintiffs
would remain on as tenants at a
reduced rent. The plaintiffs failed to
rent as allegedly agreed. In the plain-
tiffs” action to set aside the deed, the
court enjoined the eviction of the
plaintiffs, finding that the plaintiffs
had established a likelihood of suc-
cess on the merits. The court rea-
soned that serious issues existed with
respect to the legality of the real
estate transaction, and the propriety
of the attorney’s role in becoming the
plaintiffs” landlord and in commenc-
ing an eviction proceeding against
them while he served as their coun-
sel.

It is not always clear at the outset
that engaging in a business arrange-
ment involves ethical concerns. The
attorney may believe that he or she is
acting solely as an individual, where-
as the business associate (and the
court) may believe that an attorney-
client relationship exists, imposing a
fiduciary obligation on the attorney.
The claim itself may take its toll in
time and expense on the attorney’s
part. Illustrating these concerns is
Weadick v. Herlihy,* in which an attor-

ney and her fellow loft tenants
formed a venture to purchase the
building in which their lofts were
located. The attorney, at the last
moment, withdrew from the venture
and purchased a one-half interest in
the building individually. Her joint
venturers eventually purchased the
other half, and then brought an action
to impose a constructive trust on the
attorney’s one-half interest, contend-
ing that she was both their attorney
and co-venturer. In affirming the
denial of her motion for summary
judgment, the Court held:

Contrary to defendants’
contention, it is immaterial
whether plaintiffs impart-
ed any confidences to the
attorney co-venturer or
whether they relied on her
as a result of their lesser
business sophistication,
since these jural fiduciary
relationships, unlike infor-
mal confidential ones, do
not depend on dominance
and related factors. While
the client’s subjective
belief as to the existence of
an attorney-client relation-
ship is not dispositive. . . .
Here, questions exist,
including whether the
attorney diverted the
opportunity to herself and
was unjustly enriched as a
result. Facts supporting
the imposition of a con-
structive trust were suffi-
ciently set forth. The
motion court aptly recog-
nized the flexibility of the
equitable doctrine, and
that the creation of inter-
ests in real property falls
within the purview of “a
transfer in reliance” on a
promise. (Internal citations
omitted).
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The issue as to whether an attor-
ney-client relationship exists is a fac-
tual one, and in Weadick, the court
took pains to distinguish Fleissler v.
Bayroff,5 a case in which no attorney-
client relationship was established
between parties to a real estate ven-
ture. Fleissler was resolved in favor of
the attorney after a non-jury trial,
which merely serves to illustrate the
point that it is probably best to avoid
engaging in business ventures with
anyone who may claim later to be a
client.

An extreme case of “personal
interest” conflict of interest was In re
Fredric |. Roth,® a disciplinary pro-
ceeding in which the respondent
attorney admitted that he entered
into several real estate partnerships
with a client of his firm. Respondent’s
firm acted as counsel to the partner-
ships, but respondent failed to: (1)
inform his client that his firm would
not be protecting the client’s interests
separately from the interests of the
partnerships; and (2) advise the client
to seek the advice of independent
counsel. In addition, when the real
estate deals soured, respondent attor-
ney helped draft an agreement which
required the client to fund a dispro-
portionate share of responsibility for
the debt. Respondent also borrowed
money from the client without
informing the client to seek the
advice of independent counsel, and
then improperly attempted to convey
ownership of his home in order to
shield it from his client’s efforts to
collect on the debt. These acts collec-
tively impelled counsel to tender his
resignation from the bar, and his
name was accordingly stricken from
the roll of attorneys and counselors-
at-law.

Conflict of Interest Arising Out
of Prior Representation

In Hempstead Video v. Incorporated
Village of Valley Stream,” the Second
Circuit disagreed with a NYSBA
ethics opinion and held that an “of
counsel” relationship with a law firm
will not necessarily result in imputa-

tion of the “of counsel’s” conflicts of
interest to the law firm. The case
involved a zoning dispute by the Vil-
lage of Valley Stream against Hemp-
stead Video, Inc., a corporation
owned by James Alessandria. Hemp-
stead Video operated an adult video
store. The zoning dispute was settled
in an agreement in which, among
other things, the Village agreed not to
prosecute the store under its zoning
ordinance, and Hempstead Video
agreed not to install enclosed viewing
rooms. Two years later, Hempstead
Video installed viewing booths
which, it argued, did not violate the
settlement agreement, as there was an
18-inch gap between the top of the
partitions and the ceiling. The Village,
represented by Jaspan Schlesinger,
sought leave to prosecute the store
under its adult use ordinance, alleg-
ing that the store had breached the
prior agreement. The federal magis-
trate conducted an evidentiary hear-
ing on August 21, 2003, at which
Elena Winter, the former president
and manager of Hempstead Video
testified for the Village.

William Englander, who had
become “of counsel” to the Jaspan
firm in July 2003, had represented
Hempstead Video with respect to
labor matters for the past 20 years,
including defending Hempstead
Video in a suit brought by Elena Win-
ter, the former store manager, in
which she alleged that Hempstead
Video had illegally terminated her
employment based on her pregnancy.
Prior to July 2003, Englander had
been a solo practitioner who rented
office space from the Jaspan firm. In
2003, he decided to semi-retire, turn-
ing over the representation of several
of his clients, not including Hemp-
stead Video, to Jaspan. Englander
retained other clients, including
Alessandria and Hempstead Video,
whom Englander continued to repre-
sent in his individual capacity. Jaspan
had no access to Alessandria’s or
Hempstead Video’s files, and in fact,
neither the Village’s counsel nor Eng-
lander was aware of the other’s
involvement with either the Village
or Hempstead Video.

While a determination on the
issue of the breach of the settlement
agreement was pending, Englander
wrote a letter to his co-counsel repre-
senting Hempstead Video in the labor
case, mistakenly using Jaspan sta-
tionery. Hempstead Video then
moved to disqualify the Village’s
counsel and Jaspan Schlesinger based
on Englander’s conflict of interest.

The Second Circuit had little dif-
ficulty in determining that Hemp-
stead Video had breached the settle-
ment agreement, leaving the Village
free to pursue enforcement of its local
laws. With respect to the motion to
disqualify, the court noted that Disci-
plinary Rule 5-105 generally provides
that an attorney’s conflict of interest
is imputed to his or her firm based on
the presumption that associated attor-
neys share client confidences. The
issue presented was whether Englan-
der’s potential conflict should be
attributed to Jaspan by reason of his
“of counsel” relationship with Jaspan.
The court noted but declined to fol-
low a rule adopted by the New York
State Bar Association in 2004 which
would require disqualification of the
firm if an “of counsel” attorney asso-
ciated with the firm had a conflict of
interest.8 The court reasoned that
such an approach exalted form over
substance, and failed to achieve an
appropriate balance between an indi-
vidual’s right to representation of his
or her choice, and the public’s interest
in the integrity of the profession.

The Second Circuit instead
adopted the rule that the imputation
of an “of counsel” attorney’s conflict
to his or her firm requires considera-
tion of the substance of the relation-
ship under review and the proce-
dures in place to safeguard against
sharing of client confidences. The
court held that imputation was not
warranted under the particular facts
because: (1) Englander became “of
counsel” to Jaspan for the limited
purpose of providing transitional
services to those clients turned over
to Jaspan; (2) Englander represented
Hempstead Video, Alessandria, and
other clients in his independent
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capacity; (3) Jaspan had no access to
the confidences of Englander’s pri-
vate clients, whose files were sepa-
rately maintained by Englander; (4)
Alessandria never discussed the pres-
ent case with Englander, and Englan-
der never discussed the details of
either the present case or the labor
case involving Winter with anyone at
Jaspan; and (5) when Jaspan learned
of the potential conflict, it instructed
Englander not to discuss the Winter
case with anyone at the firm and to
continue maintaining a separate file.?

In Schertz v. Jenkins, 10 a case
involving an eviction proceeding, the
landlord moved during trial to dis-
qualify the tenant’s counsel on the
ground that he had previously repre-
sented the landlord in an eviction of
another tenant in the same building.
Reading between the lines of the
reported decision, the building
appeared to be an illegal or “de facto”
multiple dwelling, i.e., a two-family
home to which a third, illegal apart-
ment had been added. The illegality
of an apartment was a defense in the
present eviction proceeding, and pre-
sumably would have presented a
viable defense to the prior eviction
proceeding—but eviction in the prior
proceeding had been granted on the
tenant’s default. The court noted that
under Jamaica Public Service Co., Ltd. v.
AIU Ins. Co.,'' a motion to disqualify
opposing counsel requires a tripartate
showing that: (1) there was a prior
attorney-client relationship; (2) the
matters in the two actions are sub-
stantially related; and, (3) the interest
of the present and former client are
materially adverse. The court con-
cluded that DR 5-108 did not require
disqualification on the ground that
the attorney’s prior representation of
the landlord was not “substantially
related” to the subsequent eviction
proceeding—despite the fact that
both proceedings involved the same
landlord and building. Judge
Battaglia concluded that the present
and former actions were not related
because the tenants were in occupan-
cy during different time periods, and
because the defense of illegality was

not raised in the prior proceeding
due to the tenants’” default. In addi-
tion, the court noted that there was
no showing that client confidences
were imparted in the prior represen-
tation.

In Richard L. v. Flora L.,12 the court
held that an attorney who represent-
ed a married couple in the purchase
of a home was disqualified from rep-
resenting the husband in a divorce
proceeding where the husband
claimed that the residence was his
separate property. As the attorney
would be required to testify as to the
circumstances surrounding the pur-
chase of the dwelling in the upcom-
ing trial on the issue of equitable dis-
tribution, the lawyer would be cast in
the role of an advocate-witness in
violation of DR 5-102(A). The court
noted that if the marital residence
was conceded to be marital property,
disqualification would likely have
been found to be unnecessary, as the
issues regarding the purchase would
probably not have constituted signifi-
cant issues at trial.

Title Closings and Temporary
Certificate of Occupancy; The
Yeti Wore a Met’s Hat

Observing that it “is more likely
that you will see a Yeti crossing the
West Shore Expressway wearing a
Mets Hat than a final certificate of
occupancy at a closing [in Staten
Island],” Justice Stranieri of the New
York City Civil Court, Richmond
County, acknowledged the practical
difficulties in obtaining a certificate of
occupancy, either temporary or final,
for newly constructed residential
properties on Staten Island in New
York. The Court recognized that the
local practice, when no final certifi-
cate of occupancy had been issued,
had been to hold $2,500 in escrow
pending issuance of the certificate of
occupancy; by local custom, the
amount of the escrow, the Court
observed, was unrelated to the actual
cost of completing “open” items, and
was “almost never” negotiated by the
purchaser or lender. Nevertheless, the

court held that the purchaser’s law
firm committed legal malpractice
when the firm allowed the plaintiff to
close title without any certificate of
occupancy.!3 It is not this holding, but
the judge’s scathing condemnation of
the issuance and use of temporary
certificates of occupancy, that has
caused consternation. The court went
on to suggest that:

* an attorney who permits a client
to purchase a home on which
only a temporary certificate of
occupancy has been issued is
subject to ethical sanctions
based on a failure to properly
advise the client; and,

* lenders issuing mortgage loans
in New York have a legal obli-
gation not to close the loan
unless a final certificate of occu-
pancy has been issued, or, if a
temporary certificate of occu-
pancy is in effect, unless suffi-
cient funds are held in escrow
so that the outstanding work
can be completed and paid for
within the time set forth in the
temporary certificate of occu-

pancy.

Members of the bar have ques-
tioned the court’s conclusions. It
remains to be seen whether other
courts will similarly condemn the use
of certificates of occupancy.

Professional Conduct; Use of
Subpoenas and Execution of
Nonmilitary Affidavits

An attorney at a prominent firm
was suspended for three months for
abusing subpoenas in New York City
Housing Court.’ In Housing Court
summary proceedings, discovery is
generally available only with leave of
the court; in addition, the subpoe-
naed documents must be delivered
directly to the court, and be made
available for inspection by counsel
only with the court’s express
approval. The Housing Court denied
landlord’s request for discovery of
certain documents. Nevertheless, the
landlord’s attorney issued subpoenas
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to third parties seeking the financial
and medical records of a tenant with-
out obtaining the court’s permission,
suggested that the subpoenaed docu-
ments be sent directly to his office—
thereby improperly attempting to cir-
cumvent the court’s oversight.

In Heritage East-West, LLC v.
Chung & Choi,!5 an attorney filed non-
military affidavits in six separate
eviction proceedings. The Civil Court
reviewed the affidavits in which the
investigator alleged that she conduct-
ed the requisite investigations and
discovered that the affidavits, if truth-
ful, would have required the same
non-attorney investigator to be in
separate places at the same time.
Finding that a lawyer is responsible
for the conduct of non-lawyer
employees, and making reference to
DR 102A(4) relating to conduct
involving fraud and dishonesty, the
court imposed a sanction of $6,000 for
frivolous conduct, and referred the
matter to the Disciplinary Committee.

Improper Referrals

In In re Jordan,'e counsel repre-
sented five purchasers of real estate.
In each purchase, the seller was First
Home Properties, Inc., or a related
entity, and the broker was First Home
Brokerage Corp., or a related entity.
In each of the five sales, the attor-
ney’s fees were paid by the broker.
The attorney was referred an addi-
tional 380 clients by the same broker.
Finding that the attorney failed to
disclose to his clients the potential
conflict of interest, and that he
allowed his independent professional
judgment on behalf of his clients to
be adversely affected by his relation-
ship with First Home Brokerage, First
Home Properties, or one of their affil-
iates, the court determined that the
appropriate sanction was disbarment.

Escrow Accounts

An attorney, as escrow agent in
two transactions for the sale of Man-
hattan cooperative apartments,
placed down payments of $1.45 mil-

lion and $1.28 million in a New York
branch of a Connecticut bank. The
accounts were not FDIC insured; the
bank failed. While the lower court
held that the attorney breached an
obligation as escrowee to place the
funds in an insured account, the
Appellate Division, First Department,
concluded that there was no legal
malpractice, as the attorney had no
notice of the bank’s financial condi-
tion, and there is no obligation to
place escrowed funds in an FDIC-
insured account.l” Although it seems
laughable to suggest that an attorney
would knowingly deposit funds in a
bank which he or she has knowledge
is in danger of failing, the case does
not explore those circumstances in
which an attorney may be put on
notice of a bank’s precarious financial
condition.

Escrow account violations are
minuscule in comparison to the num-
ber of transactions which require that
funds be placed in escrow. We feel
constrained, however, to take note of
a case which imposed the penalty of
disbarment for escrow account viola-
tions, even though there was no
“actual” harm to the clients (i.e., no
money was lost), and even though
the attorney had no venal intent. In In
re White,18 the court imposed the
maximum sanction with the state-
ment, “The respondent’s ignorance
and/or disregard of the rules regard-
ing maintenance of an escrow
account render him a danger to the
public.”

Endnotes

1. That section provides that “[a] lawyer
shall not enter into a business transaction
with a client if they have differing inter-
ests therein and if the client expects the
lawyer to exercise professional judgment
therein for the protection of the client,
unless: (1) the transaction and terms on
which the lawyer acquires the interest are
fair and reasonable to the client and are
fully disclosed and transmitted in writing
to the client in a manner that can be rea-
sonably understood by the client; (2) the
lawyer advises the client to seek the
advice of independent counsel in the
transaction; and (3) the client consents in
writing, after full disclosure, to the terms

of the transaction and to the lawyer’s
inherent conflict of interest in the transac-
tion.”

2. Schlanger v. Flaton, 218 A.D.2d 597, 631
N.Y.5.2d 293 (1st Dep’t 1995), appeal
denied, 87 N.Y.2d 812, 644 N.Y.S.2d 145,
666 N.E.2d 1059 (1996) (“The present
matter is not one of a lawyer simply
undertaking a business relationship with
a client, but rather of a lawyer, in effect,
exploiting his own client through a lack
of disclosure and also pursuing affirma-
tive steps to benefit himself at the
expense of that client.”).

3. N.Y.L]J., Oct. 2, 2003, p. 20, col. 1 (Sup.
Ct., Nassau Co., Skelos, J.).

4. 16 AD.3d 223,792 N.Y.S.2d 25 (Ist Dep't
2005).

5. 266 A.D.2d 34, 698 N.Y.S.2d 19 (1st Dep't
1999).

6. 786 N.Y.5.2d 172, 2004 N.Y. App. Div.
LEXIS 15374 (1st Dep’t 2004).

7. 2005 U.S. App. LEXIS 9910 (2d Cir. 2005).

8. New York State Bar Association Commis-
sion on Professional Ethics, Op. 773
(2004) (“If a lawyer acting alone would
be disqualified from a particular repre-
sentation based on any of the rules enu-
merated in DR 5-105(D), then that dis-
qualification is imputed to a law firm
with which that lawyer has an ‘of coun-
sel’ relationship.”).

9. The Court also concluded that, even if
the rebuttable presumption of a conflict
were imputed in the case, the presump-
tion was rebutted.

10. N.Y.LJ., June 2, 2004, at 19, col. 1 (Civil
Court of the City of New York, Kings Co.,
Battaglia, J.).

11. 92 N.Y.2d 631 (1998).

12. N.Y.L]., January 25, 2005, at 19, col. 1
(Sup. Ct., Suffolk Co., Pines, J.).

13.  Howard v. Berkman, Henoch, Peterson &
Peddy, P.C., 2004 NY Slip Op 51470U, 5
Misc. 3d 1020A, 2004 N.Y. Misc. LEXIS
2364.

14. Inre Burden, 5 A.D.3d 1, 772 N.Y.S.2d 26
(1st Dep’t 2004).

15. N.Y.LJ., Nov. 29, 2004, at 19, col 1 (Civil
Court of the City of New York, Queens
Co. (Brown, J.)).

16. 299 A.D.2d 34, 747 N.Y.S.2d 249 (2d Dep't
2002).

17.  Bazinet v. Kluge, 14 A.D.3d 324, 788
N.Y.S.2d 77 (1st Dep’t 2005).

18. 779 N.Y.5.2d 92 (2d Dep’t 2004).
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CASE NOTE

Eastside Exhibition Corp. v. 210 East 86th Street Corp., 2005 N.Y. Slip Op. 06735; 2005 WL 2233306

(N.Y.A.D. 1 Dep't)

Defendant-landlord, 210 East 86th
Street Corp., sought review of a judg-
ment from the Supreme Court, New
York County, in favor of plaintiff-ten-
ant, Eastside Exhibition Corp. The
issue before the appellate division was
whether or not the plaintiff was enti-
tled to an abatement of its entire rental
obligation because the defendant took
possession of a minimal and non-
essential portion of its demised prem-
ises. The appellate division held that
the plaintiff suffered a partial actual
eviction and compensated the plaintiff
with a partial rent abatement for the
injury it has suffered and will continue
to suffer.

The plaintiff held a lease on a two-
story space configured as a four-the-
ater movie house. The lease permitted
the defendant to have access to the
demised premises at reasonable times
in order to make repairs and improve-
ments without (i) the abatement of
rent while the work was in progress;
(ii) damages for loss or interruption of
business; (iii) diminution of rental
value; or (iv) liability on the landlord’s
behalf. In December 2002, without
notice to or consent of the plaintiff, the
defendant entered the leased premises
and installed floor-to-ceiling steel
cross-bracing between two existing
support columns in preparation for
additional construction to the build-
ing. The cross-bracing occupies space
between the two theaters and the con-
cession stand on the first floor, thus
narrowing the main passageway. On
the second floor, the cross-bracing dis-
places a portion of an informal seating
area for patrons waiting to enter the
upstairs theaters. As a result of the
defendant’s actions, the plaintiff
stopped paying rent as a remedy for
partial actual eviction and immediate-
ly commenced action in Supreme
Court, New York County. The plaintiff

sought a permanent injunction barring
the defendant from doing any further
work in the theater and directing the
defendant to remove what was
already done, a full abatement of rent,
compensatory damages exceeding $1
million, and punitive damages of $3
million.

The trial court determined that the
plaintiff was deprived of approximate-
ly 12 square feet of space from an area
measuring over 15,000 square feet, in
an area non-essential to the operation
of the plaintiff’s business, and that the
percentage of total area lost was de
minimis. The general rule in this situa-
tion is that a partial actual eviction
warrants an abatement of the total
rent; however, the trial court held that
the taking of a non-essential minute
area of space constitutes an exception
to the rule. Accordingly, the trial court
held that defendant could leave the
subject alteration in the demised
premises in place without forgoing the
agreed rent. The trial court also held
that the plaintiff was not in default
and dismissed the defendant’s claims
for ejectment and attorney’s fees. The
defendant sought review and the
plaintiff cross-appealed.

Upon review, the appellate divi-
sion declared that the trial court cor-
rectly found that the lease permitted
the defendant to enter the plaintiff’s
premises at reasonable times, but did
not authorize the defendant to perma-
nently deprive the plaintiff of the use
of any portion of the demised premis-
es. The appellate division agreed that
such a deprivation would constitute a
partial actual eviction. However, the
appellate division declared that the
factual underpinnings of the cases
relied upon by the trial court did not
support its conclusion of an exception
to the general rule.

The appellate division, quoting
Justice Cardozo in Fifth Ave. Bldg. Co.
v. Kernochan,! explained that a partial
actual eviction “suspends the entire
rent because the landlord is not per-
mitted to apportion his own wrong”
since no landlord may be encouraged
to injure or disturb his tenant. While
acknowledging that it was constrained
by precedent, the appellate division
admitted that it was also sympathetic
to the trial court’s conclusion that total
rent abatement was an unpalatable
remedy under the facts of the case.
The appellate division cited three
cases that it believes stand for the
proposition that a partially evicted
plaintiff is entitled to money damages
proportionate to the eviction.2 The
appellate division held that the appro-
priate remedy in the case at bar was a
partial rent abatement for the injury
that the plaintiff has suffered and will
continue to suffer.

Accordingly, the judgment of the
Supreme Court, New York County,
was modified to reflect that the plain-
tiff should be compensated in the form
of partial rent abatement proportional
to the injury. The remainder of the
judgment was affirmed.

Nicholas Malito, ‘06

Endnotes
1. 221 N.Y. 370, 373 (1917).

2. Eastside Exhibition Corp. v. 210 East 86th
Street Corp., 2005 N.Y. Slip Op. 06735, 4,
(citing Paine & Chriscott v. Blair House
Assocs., 70 A.D.2d 571, 572 (1979) (“To the
extent that the pipes and conduits might
constitute a partial eviction, this can easily
be compensated by money damages.”); cf.
Appliance Giant, Inc. v. Columbia 90 Assocs.,
8 A.D.3d 932, 933 (2004) (a partially evict-
ed tenant is entitled to recover that part of
paid rent attributable to that portion of the
premises from which it was evicted); 81
Franklin Co. v. Ginaccini, 160 A.D.2d 558,
559 (1990).
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Section News

Legislative Committee Report

Perhaps the most privileged and
vital function of any bar association
consists of participating in the mak-
ing of laws. This is a function that
the Real Property Law Section has
recently identified as crucial to the
real estate bar, and perhaps the num-
ber one focus of the Section’s activi-
ties going forward. As part of that
initiative, in January 2005, Gary
Litke, Ralph Habib and I became co-
chairs of the NYSBA Real Property
Law Section Legislative Committee.
Our major undertaking to date has
been an effort to reinvigorate the
Section’s influence on pending legis-
lation in New York State.

As a former real estate practi-
tioner, my experience has been
entirely with transactional law. The
legislature was for the litigators. My
ignorance of the mechanics of law-
making reminds me of 19th-century
German politician Otto von Bis-
marck’s saying: “Laws are like
sausages. It’s better not to see them
being made.” In this article, I will
share with you my steep learning
curve and report on our progress to
date. I will also invite you to get
involved in this very important
enterprise, and give you the infor-
mation you will need.

First, some background.

New York State Senators and
Assembly members are elected to
two-year terms. Accordingly, each
legislative session in Albany runs for
two years with the legislature sitting
in session from January 1st to June
30th each year. During each of these
six-month periods, the legislators
typically introduce thousands of
bills, only a small percentage of
which are ultimately signed into law
by the governor. As of September
2005, over 15,000 bills have been
introduced. When a bill is intro-
duced, there is no way of determin-

ing whether it has sufficient political
support to be passed or whether it is
dead on arrival. Certain bills are
reintroduced year after year in the
New York State Senate without find-
ing the backing to be introduced in
the Assembly, and vice versa. From
time to time, one of these perennially
languishing bills develops powerful
support, sometimes catching its
opponents by surprise, and gets
passed (or doesn’t due to frantic last
minute oppositional maneuvering).

Under New York legislative
practice, during a legislative session,
the governor does not have a “pock-
et veto.” If a bill is “delivered” to the
governor and the governor does
nothing for ten days, then the bill is
enacted into law. Informally, the gov-
ernor and the legislators agree that
bills are sent to the governor in
“batches” of ten to twenty bills so
that the governor’s staff is not over-
whelmed by the ten-day rule. Some-
times both houses of the legislature
pass bills but do not “deliver” them
to the governor for many months.

The Real Property Law Section
Legislative Committee’s mission is to
monitor the flow of proposed legisla-
tion in both the State Assembly and
the Senate affecting any aspect of
real property and consider each bill
to decide whether the RPLS sup-
ports, opposes, or is neutral with
respect to that bill. The Committee
strives to identify and oppose those
bills which, in the opinion of the
Committee, threaten to impose
unjust and/or unintended conse-
quences to or otherwise impede real
estate commerce. The Committee’s
goal is to improve the law by simpli-
fying, clarifying or streamlining it,
not by changing it substantively. If
the legislature wants to change the
substance of the law, they are the
experts on that, not us. We try to
limit our role to making sure that

what the legislature enacts will
work, and not create new problems
or unreasonable burdens, taking into
account what really happens in real
estate practice around the state.

The individuals in the legislative
Committee who review a particular
bill may (and frequently do) consult
with the chair of the relevant sub-
stantive committee. When a bill is
proposed in the Senate or the Assem-
bly and a section of the NYSBA com-
ments on it, that is called a “legisla-
tive report.” It must be approved by
the executive committee (or, under
time pressure, just the officers) of the
applicable section and must be con-
sistent with existing NYSBA policy.
For new legislation to be initiated by
the Real Property Law Section, bills
are typically drafted by the interest-
ed substantive committee within the
Section, blessed by the Section’s
Executive Committee, and then sub-
mitted to the Association for consid-
eration by the NYSBA Executive
Committee and/or the House of
Delegates.

Our first objective in revamping
the Legislative Committee has been
to increase our ability to monitor
pending bills and react to them
where appropriate. With the assis-
tance of the NYSBA Department of
Governmental Relations, we
launched the RPLS legislation track-
ing website, which may be accessed
on the RPLS section of the NYSBA
website. (The direct web address is:
http:/ /www.nysba.org/state
watch/SBA_RPLS.HTM.) This only
scratches the surface of the broad
range of useful information available
on the NYSBA’s website. You will
find the website to be particularly
useful if you set up a username and
password, which you can easily
do at the following web address:
http:/ /www.nysba.org/
pwhelp.
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Working with the RPLS Execu-
tive Committee and with the Legisla-
tive Committee, Governmental Rela-
tions Director Glenn Lefebvre and
Associate Director Ron Kennedy
identify bills that affect real estate
and post them on the website. They
also work with legislative staff
whenever the Legislative Committee
writes a legislative report on a pend-
ing bill. Committee members are
kept informed of Committee activi-
ties through periodic conference
calls. Karl Holtzschue, a Section offi-
cer and our Committee member
extraordinaire, maintains the Com-
mittee’s legislation tracking status
chart, which keeps track of those
bills the Committee is reporting on
or considering reporting on and the
responsible substantive committee.

As an example of how the
process works, a group of “public
interest” attorneys recently proposed
a bill entitled “The Home Equity
Theft Prevention Act,” intended to
protect financially distressed home-
owners from con artists who promise
to solve their problems but, in fact,
only worsen them. Versions of the
bill were introduced in both the
Assembly and the Senate. A NYSBA
member, whose primary clients were
foreclosing lenders, became aware of
the bill and pressed the Legislative
Committee to write a legislative
report in opposition because of bur-
dens that the proposed legislation
would place on foreclosing lenders.
(Among other things, the proposed
statute would require lenders to
deliver an additional notice to
defaulting borrowers printed on col-
ored paper and in the native lan-
guage of the borrower—a require-
ment that may sound innocuous but
would, in the view of some Section
members, significantly complicate
and delay every foreclosure in the
state and impose a burden not justi-
fied or necessary given the problem
the legislation was intended to
solve.)

The more “liberal” members of
the Section’s Executive Committee

supported the bill; the more “conser-
vative” members opposed it. Be-
cause the Legislative Committee’s
mission is an impartial one, our leg-
islative report praised the goals of
the bill, but cited a few provisions
(like those mentioned above) that
seemed to impose unjustified bur-
dens, costs, and risks of litigation.
The Section ultimately opposed the
proposal but the Legislative Com-
mittee offered to meet with the bill’s
sponsors to discuss a handful of
changes that might lead to a revised
bill that we could support or at least
not oppose. The legislature ad-
journed for the summer before this
offer could be accepted, but the leg-
islation remains on our radar screen.

Another concern in redesigning
the Legislative Committee is increas-
ing the depth and breadth of our
surveillance of pending bills. Often,
as evidenced in the last couple of
paragraphs, only when a Section
member’s “ox is gored” does sulffi-
cient momentum develop to inspire
the writing of a legislative report. As
a result, we have thus far participat-
ed only sporadically in the legisla-
tive process because of the logistical
difficulties of reading every relevant
bill and taking its measure. To
address this, we are implementing a
system whereby volunteer Legisla-
tive Committee members systemati-
cally review an assigned range of
bills and select bills that may merit
further review and perhaps a report.
Substantive committees will then be
asked to review the bill in question
and, where appropriate, work with
the Legislative Committee to draft a
legislative report for sign-off by the
Section’s Executive Committee.

Finally, and perhaps most impor-
tant, once we have established the
RPLS as a consistent and reliable
voice of the real estate legal commu-
nity in the legislative process, we
intend to become proactive and pro-
pose bills—not just react to them.
Typically, a bill would be proposed
by one of our substantive commit-
tees, and would likely be based on

either a problem in the law or a bad
court decision. Our first “baby step”
into the legislative waters will, how-
ever, consist of an “omnibus techni-
cal corrections act,” designed to cor-
rect the numerous typos and similar
mistakes currently on the books in
various real property law statutes.
Section members are encouraged to
submit such errors to the attention of
the Legislative Committee co-chairs
for inclusion in our proposed bill.
This is an intentionally non-contro-
versial effort, designed primarily to
acclimate the legislature (and us) to
our legislative efforts. Hopefully,
more substantive law-making will
follow. To further expand our influ-
ence, Gary will be organizing meet-
ings with crucial Assembly and Sen-
ate members and their staffs in
Albany.

Ralph, Gary and I encourage all
RPLS members to participate in the
Legislative Committee. This partici-
pation can take any or all of the fol-
lowing forms: (a) help us develop
our “omnibus technical corrections
act”; (b) participate in our quarterly
conference calls; (c) help us review
and monitor pending legislation; and
(d) help us write/edit legislative
reports. Helping the Section partici-
pate in the legislative process in
New York State is a big job. We wel-
come all the help we can get. If you
are interested in getting involved,
please contact any of the co-chairs, at
the following telephone numbers
and e-mail addresses:

Spencer Compton
212-850-0647
shcompton@firstam.com

Ralph Habib
315-701-0741
Rhabib64@yahoo.com

Gary Litke
212-728-8516
glitke@willkie.com
—S.H. Spencer Compton

* %k X%
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New Member Mentoring find another member who insurance policies” land claims of

Program can. The objective is to foster Native Americans. The correct ver-
In the forthcoming issue of the continuing interest in the sion of that covenant is as follows:
N.Y. Real Property Law Journal there NYSBA and the Section. i icv i i
periy This policy is written upon
will be an article regarding a Real (3) What this is NOT—this is not the express covenant that
Property Law Section mentoring a program to give legal men- any contract to sell or appli-
program. Your participation is great- toring and advice to young cation to mortgage all or any
ly appreciated. lawyers. There is another pro- portion of the insured prem-
(1) What is it? An effort by the gram for that. ises shall provide for accept-
NYSBA and the Executive ance by the Vende? or mort-
Committee of the Real Prop- Gerald Goldstein gagee as the sole title
erty Section to encourage par- Mentoring Coordinator eVlc.ienc.:e, a title insurance
ticipation by new and recent Real Property Section policy, issued by any title

company licensed to do
business with New York
State which policy shall con-
tain the same covenant and
Correction be issued without exception
as to any alleged right of any

members of the Association % % %
and Section to participate in
Committee and attend Com-
mittee and Section meetings

as well as other NYSBA activ-
ities. A statement in memoriam of the

late Thomas P. Moonan, Esq., written Indian or Tribe of Indians
(2) What must I do? Contact new by James A. Pedowitz Esq., appeared and be issued at the then

and recent members of the in the last edition of the N.Y. Real applicable rate. This corpora-
Section from your locality to tion agrees upon application
make them aware of upcom- to reissue its policy with the

ing meetings and programs. If same covenant included

you are attending, seek them therein.

out to greet them or try to

Property Law Journal. Reference was
made to the so-called “Indian
Covenant” drafted by Tom and Mon-
roe Title Insurance Corporation for
purposes of addressing their title

Save the Dates

2006 New York State Bar Association

AnneeE] Meeeiheg

January 23-28, 2006

New York Marriott Marquis

1535 Broadway, New York City
Online Registration: www.nysba.orglannualmeeting2006

Real Property Law Section Meeting
Thursday, January 26
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Section Committees & Chairs

The Real Property Law Section encourages members to participate in its programs and to volunteer to serve on
the Committees listed below. Please contact the Section Officers or Committee Chairs for further information

about the Committees.

Committee on Attorney Escrow
Ira S. Goldenberg (Chair)

399 Knollwood Road, Suite 112
White Plains, NY 10603

(914) 997-0999

Fax: (212) 682-1512

E-Mail: igoldenberg@hwkmlaw.com

Committee on Attorney Opinion
Letters

Charles W. Russell (Co-Chair)

2400 Chase Square

Rochester, NY 14604

(585) 232-5300

Fax: (585) 232-3528

E-Mail: cwrussell@boylanbrown.com

David J. Zinberg (Co-Chair)

250 Park Avenue

New York, NY 10177

(212) 907-9601

Fax: (212) 907-9681

E-Mail: dzinberg@ingramllp.com

Committee on Bankruptcy
Robert M. Zinman (Chair)
8000 Utopia Parkway
Jamaica, NY 11439

(718) 990-6646

Fax: (718) 990-6649

E-Mail: zinmanr@stjohns.edu

Committee on Awards

John G. Hall (Chair)

57 Beach Street

Staten Island, NY 10304

(718) 447-8700

Fax: (718) 273-3090

E-Mail: hallj@hallandhalllaw.com

Committee on Commercial Leasing
Austin J. Hoffman, Il (Co-Chair)

4 Clinton Square

Syracuse, NY 13202

(315) 422-7000

Fax: (315) 472-4035

E-Mail: austinhoffman@pyramidmg.com

Bradley A. Kaufman (Co-Chair)
1251 Avenue of the Americas
New York, NY 10020

(646) 414-6906

Fax: (973) 422-6881

E-Mail: bkaufman@lowenstein.com

Committee on Computerization &
Technology

Michael J. Berey (Co-Chair)

633 Third Avenue, 16th Floor

New York, NY 10017

(212) 850-0624

Fax: (212) 331-1511

E-Mail: mberey@firstam.com

Jill M. Myers (Co-Chair)

206 Park Avenue

Rochester, NY 14607

(585) 697-0040

Fax: (585) 697-0043

E-Mail: jmyers@jmyerslaw.com

Committee on Condemnation,
Certiorari & Real Estate Taxation
Robert L. Beebe (Co-Chair)

514 Vischers Ferry Road

Clifton Park, NY 12065

(518) 373-1500

Fax: (518) 373-0030

E-Mail: rbeebe@beebelaw.com

Jon N. Santemma (Co-Chair)
300 Garden City Plaza, 5th Floor
Garden City, NY 11530

(516) 393-8277

Fax: (516) 393-8282

E-Mail: jsantemma@jshllp.com

Committee on Condominiums &
Cooperatives

David L. Berkey (Co-Chair)

845 Third Avenue, 8th Floor

New York, NY 10022

(212) 935-3131

Fax: (212) 935-4514

E-Mail: dlb@gdblaw.com

Joseph M. Walsh (Co-Chair)
42 Long Alley

Saratoga Springs, NY 12866
(518) 583-0171

Fax: (518) 583-1025

E-Mail: joewalsh@spalaw.net

Committee on Continuing Legal
Education

Terrence M. Gilbride (Co-Chair)
One M&T Plaza, Suite 2000
Buffalo, NY 14203

(716) 848-1236

Fax: (716) 819-4625

E-Mail: tgilbrid@hodgsonruss.com

Harold A. Lubell (Co-Chair)
1290 Avenue of the Americas
New York, NY 10104

(212) 541-2130

Fax: (212) 541-4630

E-Mail: halubell@bryancave.com

Committee on Environmental Law
Joel H. Sachs (Co-Chair)

445 Hamilton Avenue, Suite 1500
White Plains, NY 10601

(914) 946-4777 x318

Fax: (914) 946-6868

E-Mail: jsachs@kblaw.com

John M. Wilson, Il (Co-Chair)
2400 Chase Square

Rochester, NY 14604

(585) 232-5300

Fax: (585) 232-3528

E-Mail: jwilson@boylanbrown.com

Committee on Land Use & Planning
Karl S. Essler (Co-Chair)

295 Woodcliff Drive, Suite 200
Fairport, NY 14450

(585) 651-8000

Fax: (585) 651-8080

E-Mail: kessler@fixspin.com

Carole S. Slater (Co-Chair)

61 Broadway, Suite 1105

New York, NY 10006

(212) 391-8045

Fax: (212) 391-8047

E-mail: cslater@slaterbeckerman.com

Committee on Landlord &
Tenant Proceedings
Edward G. Baer (Co-Chair)
270 Madison Avenue

New York, NY 10016

(212) 867-4466

Fax: (212) 867-0709

E-Mail: ebaer@bbwg.com

Edward J. Flemyr, IV (Co-Chair)
11 Park Place, Suite 1212
New York, NY 10007

(212) 233-4069

Fax: (212) 233-4085

E-Mail: filemyr@verizon.net
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Committee on Legislation

S.H. Spencer Compton (Co-Chair)
633 Third Avenue

New York, NY 10017

(212) 850-0647

Fax: (212) 331-1680

E-Mail: SHCompton@firstam.com

Ralph Habib (Co-Chair)

307 South Clinton Street, Suite 200
Syracuse, NY 13202

(315) 701-0741

Fax: (315) 479-8847

E-Mail: rhabib64@yahoo.com

Gary S. Litke (Co-Chair)
787 Seventh Avenue
New York, NY 10019
(212) 728-8516

Fax: (212) 728-9516
E-Mail: glitke@willkie.com

Committee on Low Income &
Affordable Housing

Brian E. Lawlor (Co-Chair)
38-40 State Street

Albany, NY 12207

(518) 486-6337

Fax: (518) 473-8206

E-Mail: blawlor@dhcr.state.ny.us

Richard C. Singer (Co-Chair)
902 Broadway, 13th Floor
New York, NY 10010

(212) 819-1130

Fax: (212) 302-8536

E-Mail: rsinger90@aol.com

Committee on Membership
Karen A. DiNardo (Co-Chair)

28 E. Main Street, Suite 1400
Rochester, NY 14614

(585) 238-2038

Fax: (585) 340-0197

E-Mail: kdinardo@phillipslytle.com

Richard S. Fries (Co-Chair)

1251 Avenue of the Americas
New York, NY 10020

(212) 835-6215

Fax: (212) 884-8725

E-Mail: richard.fries@dlapiper.com

Committee on Not-for-Profit
Entities & Concerns

Leon T. Sawyko (Co-Chair)

99 Garnsey Road

Pittsford, NY 14534

(585) 419-8632

Fax: (585) 419-8815

E-mail: Isawyko@harrisbeach.com

Mindy H. Stern (Co-Chair)

60 East 42nd Street, 39th Floor
New York, NY 10165

(212) 661-5030, x 214

Fax: (212) 687-2123

E-Mail: mstern@schoeman.com

Committee on Professionalism
Alfred C. Tartaglia (Chair)

851 Grand Concourse, Room 841
Bronx, NY 10451

(718) 590-3838

Fax: (718) 590-4830

E-Mail: atartagl@courts.state.ny.us

Committee on Publications
William A. Colavito (Co-Chair)
300 Garden City Plaza, Suite 404
Garden City, NY 11530

(516) 294-9600

Fax: (516) 294-6033

E-Mail: wcolavito@libertytitle.biz

William P. Johnson (Co-Chair)

501 John James Audubon Parkway
One Towne Centre

Suite 300

Amherst, NY 14228

(716) 688-3800

Fax: (716) 688-3891

E-Mail: wjohnson@nfdlaw.com

Robert M. Zinman (Co-Chair)
8000 Utopia Parkway
Jamaica, NY 11439

(718) 990-6646

Fax: (718) 990-6649

E-Mail: zinmanr@stjohns.edu

Ad Hoc Committee on

Public Relations

Maureen Pilato Lamb (Co-Chair)
One East Main Street, Suite 510
Rochester, NY 14614

(585) 325-6700, x220

Fax: (585) 325-1372

E-Mail: mplamb@Ilambattorneys.com

Harold A. Lubell (Co-Chair)
1290 Avenue of the Americas
New York, NY 10104

(212) 541-2130

Fax: (212) 541-4630

E-Mail: halubell@bryancave.com

Committee on Real Estate
Financing

Steven M. Alden (Chair)

919 Third Avenue

New York, NY 10022

(212) 909-6481

Fax: (212) 909-6836

E-Mail: smalden@debevoise.com

Committee on Title Insurance
Lawrence J. Wolk (Chair)

195 Broadway

New York, NY 10007

(212) 513-3200

Fax: (212) 385-9010

E-Mail: lwolk@hklaw.com

Committee on Title & Transfer
Joseph D. DeSalvo (Co-Chair)
188 East Post Road, 4th Floor
White Plains, NY 10601

(914) 286-6415

Fax: (212) 331-1455

E-Mail: jdesalvo@firstam.com

Samuel O. Tilton (Co-Chair)

2 State Street

700 Crossroads Building
Rochester, NY 14614

(585) 987-2841

Fax: (585) 454-3968

E-Mail: stilton@woodsoviatt.com

Committee on Unlawful Practice
of Law

John G. Hall (Co-Chair)

57 Beach Street

Staten Island, NY 10304

(718) 447-1962

Fax: (718) 273-3090

E-Mail: halli@hallandhalllaw.com

Nancy M. Langer (Co-Chair)
115 Woodbridge Avenue
Buffalo, NY 14214

(716) 984-5146

Fax: (716) 836-7431

E-Mail: NMLanger@aol.com
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Publication of Articles

The Journal welcomes the submission of articles of timely
interest to members of the Section in addition to comments and
suggestions for future issues. Articles should be submitted to
any one of the Co-Editors whose names and addresses appear
on this page.

For ease of publication, articles should be submitted by e-
mail to any one of the Co-Editors, or if e-mail is not available,
on a 3%" floppy disk, preferably in Microsoft Word or Word-
Perfect. Accepted articles fall generally in the range of 7-18
typewritten, double-spaced pages. Please use endnotes in lieu
of footnotes. Please also include one laser-printed copy. The
Co-Editors request that all submissions for consideration to be
published in this Journal use gender neutral terms where ap-
propriate or, alternatively, the masculine and feminine forms
may both be used. Please contact the Co-Editors regarding fur-
ther requirements for the submission of articles.

Unless stated to the contrary, all published articles repre-
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the Section or substantive approval of the contents therein.
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