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A Message from the Chair

The fall of 2010 brings
more uncertainty to lo-
cal governments in terms
of growing demands for
creativity with respect to
fiscal challenges. Municipal
attorneys are being chal-
lenged more now than
ever to assist with creative
thought leadership to
provide advice and coun-
sel on ways in which local
governments can, among
other things: generate
revenue without turning to tax hikes; address capital
construction and infrastructure demands resulting
from deferred maintenance; maintain expected levels
of service to community residents with growing costs
and less resources available; equitably address myr-
iad workforce issues; and further increase efficiency
and economies of scale. Add to these daunting issues
attention that must be focused on mounting environ-
mental concerns related to sustainable communities
and climate change, the cost of housing across the
State, and the ways in which technology has changed
the way lawyers and our municipal clients are doing
business, and the practice of municipal law is any-
thing but boring.

Patricia Salkin

Municipal Law Section members are literally on
the front lines every day dealing with cutting-edge is-
sues. Our Section strives to provide opportunities for
networking, education and communication among
members to provide resources and information to as-
sist with the challenges that confront each of us.

We invite you to join us October 16-18 for our fall
meeting in Washington, D.C. The Executive Com-
mittee debated whether to hold a meeting out of
state, but decided that the 65th Anniversary of our
Section was an occasion that should be marked with
something special. Therefore, we are pleased to offer
a unique opportunity for members of our Section to
participate in a U.S. Supreme Court admissions cere-
mony for those not yet admitted to practice before the
Court and who desire to participate. Approximately
40 Section members have registered for this event. In
addition to that program on Monday, October 18th,
please see the program agenda on p. 29 in this news-
letter for terrific CLE programming on October 16th
and 17th. Remember, Amtrak offers a great schedule
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from the Hudson Valley and South through Penn know of a municipal lawyer who is not a member of

Station to Union Station in Washington, D.C.; many our Section, please forward his or her name and con-
Section members will find cheap flights from South- tact information. Members of the Executive Committee
west into BWI (and an easy train shuttle into Union are ready to follow up immediately. In addition, if you
Station), and flights into Reagan National Airport are, have time to take a more active role in the Section, we
as of this writing, under $300 because of the Saturday are anxiously awaiting for you to contribute to this
night stay over. Special thanks to our program co- publication, to join and participate in a Committee, and
chairs Sharon Berlin and Steven Leventhal, who have to help us launch a New York municipal law blog. Fur-
put together a terrific, substantive CLE program that ther, if you have ideas for how this Section can be more
includes, in addition to New York lawyers, attorneys relevant to your practice, please don’t be shy...we
from Washington, D.C. who have considerable experi- want to know. Interested? Please contact me at psalk@
ence with federal and national municipal law issues albanylaw.edu and/or attend one of our upcoming
that affect each of our practices. meetings and become a more active member.

Our Section remains committed to growing our

membership and to increasing our diversity. If you Patricia Salkin
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From the Editor

Local governments

continue to be burdened

by their inability to recover
the costs incurred in pro-
viding municipal services
to tax-exempt entities. The
severe economic downturn,
substantially reducing tax

revenues and state aid, has
only aggravated the situa-
tion. Particularly hard hit
are cities, such as Albany, in
which 53% of the assessed
valuation of all real property is tax exempt. Commer-
cial and residential property taxpayers are left to bear
the burden of financing the services delivered to tax-
exempt properties.

Recently, the Albany Common Council established
a Commission on Public-Private Budgetary Coopera-
tion.! Among its responsibilities, the Commission is to
report to the Common Council on the costs associated
with providing tax-exempt entities with essential city
services (e.g., police and fire protection, snow removal,
sanitation, water and sewer service, etc.), the financial
and programmatic contributions made by tax-exempt
entities to municipalities nationwide, and the financ-
ing vehicles utilized for such contributions.

While the City’s efforts are admirable, municipali-
ties have a limited tool box to accomplish the Com-
mon Council’s objectives for generating revenue
from tax-exempt entities. Section 858 of the General
Municipal Law authorizes Industrial Development
Agencies to enter into agreements for payments in
lieu of taxes (“PILOT Agreements”) to reimburse af-
fected tax jurisdictions for lost revenue. Other entities
and public authorities authorized to enter into PILOT
Agreements with municipalities include the state and
federal government, public utilities and public hous-
ing authorities.

There is, however, no “general statute which re-
quires or authorizes the owner of a tax-exempt prop-
erty to make payments in lieu of taxes.”3 Absent such
specific statutory authority, the courts have refused
to enforce PILOT Agreements between municipalities
and tax-exempt entities on public policy grounds, find-
ing that such agreements contravene the tax-exempt
status conferred by the Legislature.*

In County of Sullivan, the Third Department held
that a town had no authority to enter into an agree-
ment with a nonprofit corporation for a “contribution
in lieu of taxes.”® There, the County challenged a

PILOT Agreement between a town and tax-exempt
nonprofit where the entire payment was allocated to
the town. The agreement between the town and the
nonprofit contained a reclassification of the nonprofit
back to tax-exempt status in return for an annual
contribution to the town of $10,000 for five years.
Previously, the nonprofit had made annual payments to
the town of $6,000 but in May 2008 the town revoked
its tax-exempt classification and assessed the value of
the nonprofit’s land at over one million dollars. In
response, the nonprofit filed a grievance, resulting in
the challenged compromise, which the court rejected,
opining:

The Town has not set forth any statuto-
ry authority for the type of agreement
it used to resolve this tax dispute. The
June 2008 agreement clearly does not fall
within the parameters of a statutorily
authorized payment in lieu of taxes
program.®

Further, the court stated:

[W]hile we ascribe no ill intent to the
Town in this case, we note that the type
of agreement it used opens the door for
potential abuse, such as, among others,
a governmental authority wielding the
weighty power of taxation to comman-
deer ‘contributions’ from entities that
are exempt from real property taxes, or
a municipality negotiating an agree-
ment to its benefit at the expense of other
taxing jurisdictions.”

Similarly, in Village of Upper Nyack v. Christian and
Missionary Alliance® the Village of Upper Nyack unsuc-
cessfully sought to enforce a PILOT Agreement that
it entered into with a religious institution, when that
tax-exempt entity stopped its promised payments alto-
gether. The court determined that the action to recover
delinquent payments violated the State’s Real Property
Tax Law Section 420-a, which grants tax-exempt status
to religious corporations.” Here, the religious nonprofit
promised to make annual PILOT payments in the
amount of property taxes in order to secure zoning per-
mits to build its headquarters and stopped payments
shortly after the headquarters were built.

Notwithstanding the absence of authority and
uncertainty of enforceability of such voluntary agree-
ments, municipalities in New York can take heart from
the experience of Boston and other cities throughout
the nation. According to a recent article,!? thirteen Bos-
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ton universities participated in a PILOT Agreement in
which the schools voluntarily donate a sum of money
to the City. In 2009, those schools paid an estimated
$8.7 million in PILOT funds to Boston. Providence,
Rhode Island collected $3 million annually from its
resident universities.!! Although efforts to impose a
“tuition tax” failed in Pittsburgh, Pennsylvania and
Evanston, Illinois, the universities targeted by that
tax worked with those cities to devise ways to defray
the costs associated with the municipal services they
received.!? Undoubtedly, current economic times will
leave cities little choice but to continue to aggressively
pursue strategies to offset the costs of municipal ser-
vices provided to tax-exempt entities.

In this issue of the Municipal Lawyer, Michael H.
Donnelly of Dickover, Donnelly, Donavan & Biagi,
LLP traces the origin and extent of constitutional lim-
its on the authority to zone. In “Property Rights and
the Constitution,” Mr. Donnelly provides a primer on
the types of constitutional claims that are made in land
use cases and the standards utilized by the courts in
adjudicating those claims.

Recent decisions on standing and ripeness high-
light the quarterly Land Use Law Case Law Update
authored by Henry M. Hocherman and Noelle V. Cri-
salli of Hocherman, Tortorella, & Wekstein, LLP. Their
article updates prior reporting on a major eminent
domain litigation involving Columbia University.

The legislative history of Article 18 of the General
Municipal Law is the subject of the ethics article writ-
ten by Ivy Chiu, a student at New York University,
and Mark Davies, Executive Director of the New York
City Conflicts of Interest Board. Recent amendments

to the Open Meetings Law are summarized by Camille
Jobin-Davis, Assistant Director of the New York State
Committee on Open Government.

Lester D. Steinman
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Property Rights and the Constitution

By Michael H. Donnelly

Exercise by government
of the authority to zone
inherently pits the right of a
landowner to enjoy his prop-
erty against efforts by gov-
ernment to protect the greater
good—a classic constitution-
al-dimension showdown.
One would, therefore, expect
to find a time-tested, robust
and comprehensive body of
constitutional law outlining
the limits of the authority to
zone. Yet, zoning power jurisprudence is spotty, con-
fusing and, surprisingly, of almost exclusively recent
origin. The United States Supreme Court has, by its own
admission, made a mess of things, confessing to having
confused due process concepts with Fifth Amendment
takings concepts! when defining the limits of zoning.
Commentators and practitioners have followed that
lead and are fond of categorizing nearly every species of
overreaching by government in the land use arena as a
“taking.” There is diversion among the circuits as to the
nature and scope of a land use equal protection claim;
the law of exactions is in its cranky infancy (the wildly
uncertain status of impact fees? being perhaps one of
the most striking examples of such uncertainty). To
make matters worse, decisions of the New York Court
of Appeals are woefully out of step with the law that
has developed in the federal courts. It is hard enough
to keep pace with the law—to stay ahead of the curve is
nearly impossible. This is unfortunate for municipalities
and landowners alike.

What then are the constitutional limits on the au-
thority to zone? What is a taking? Under what circum-
stances may a landowner bring a civil rights claim for
the violation of a property right? Even more fundamen-
tally, what is a property right? While there are no easy
answers, there are some clear guideposts, a few devel-
oping trends and many exciting questions in this new-
frontier-like field of law. This brief article will, hopefully,
light the way.

The Property Right

As noted, zoning laws quite obviously impact a
citizen’s desire to use his property as he wishes. The
constitution does not fully protect this desire but it does
protect a citizen’s property right. The property right is
multidimensional in nature and is often analogized
by the courts to a bundle of sticks.? The “sticks” in the
bundle of property rights fall into four essential catego-

ries of rights: possession, use, exclusion of others and
disposal.? It is the property right—and not the physical
property itself—that the constitution protects.

The United States Constitution is not the source
of property rights, nor does the constitution define the
individual sticks in the bundle that together constitute
the right. Property rights are instead “created and their
dimensions defined by existing rules or understand-
ings that stem from an independent source such as state
law.” © Thus, in most cases, the common law of each
state defines the nature of the right that the constitution
then protects. Mere expectancy or desire to use property
does not create a protectable right (although distinct
investment-backed expectations go a long way), nor can
one assert a protectable property interest in an activ-
ity that would, under existing common law principles,
constitute nuisance.”

While an oversimplification, it is fair to say that one
has the right to do as he wishes with his property con-
sistent with existing rules or understandings of property
law. Government may, however, place restrictions on
that right, provided that those restrictions® are justified
by protection of the general health, safety and welfare of
its citizens and, provided further, that such restrictions
do not so unduly interfere with an individual’s property
rights as to violate constitutional principles. Unreason-
able, or unjustified, interference with an individual’s
property rights may constitute a violation of that indi-
vidual’s civil rights entitling that property owner to an
award of damages or even to “just compensation” if the
interference rises to the level of a taking.

Origins of Zoning

The law of zoning is relatively new, originating
during the 1920’s. Zoning law overlaps and extends the
law of restrictive covenants and nuisance. It finds its
legal support in the police power. Its permissible objective
is the protection of the public safety, health and wel-
fare. Building codes (first enacted during the Industrial
Revolution) preceded true zoning. Such codes—which
regulate matters such as construction materials, fire
separations, safety escapes, efc.—can easily be seen as
legislation enacted in furtherance of protecting the pub-
lic safety, health and welfare. True zoning laws—laws
that establish separate zoning districts and that restrict
certain uses to certain zones—are a bigger stretch.

The United States Supreme Court first examined
and upheld a true zoning law® in 1926 in Village of Eu-
clid, Ohio v. Ambler Realty Co.'® From that decision:"!
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The segregation of industries, commer-
cial pursuits, and dwellings to particu-
lar districts in a city, when exercised
reasonably, may bear a rational rela-
tion to the health, morals, safety, and
general welfare of the community. The
establishment of such districts or zones
may, among other things, prevent
congestion of population, secure quiet
residence districts, expedite local trans-
portation, and facilitate the suppres-
sion of disorder, the extinguishment

of fires, and the enforcement of traffic
and sanitary regulations.

This decision was considered remarkable when it
was announced. To us today, the position it announces
seems obvious and mundane. And, while Euclid v.
Ambler Realty tells us that zoning is constitutionally
permissible, it does not answer the question: How far
can zoning go?

Legislative Basis of the Authority to Zone

Local land use boards have only that power to
regulate use of land granted to them by state law (en-
abling legislation) and exercised by them through their
zoning ordinances (implementing legislation); there is
no inherent local municipal power to zone. Thus, while
state law enables a municipality to enact zoning laws,
in order to exercise that power a municipality must, by
adopting local legislation, implement that power. Not
every municipality in New York State has implemented
that power and very few have implemented it as fully
as the power has been enabled.

The United States Constitution

In recent years (the past fifty or so) the United
States Supreme Court has begun to define the scope
and contour of the protections the constitution gives
to the property right. Implicated, of course, is the Fifth
Amendment, as well as the Fourteenth. Even the First
and Fourth!> Amendments come into play. Despite the
press reports following the 2005 United States Su-
preme Court decision in Kelo v. New London'® [holding
a condemnation of non-blighted property with com-
pensation to its owner valid despite the government’s
decision to transfer that property to a private citizen
in order to effectuate the public purpose for which
the property was taken], the Fifth Amendment to the
United States Constitution is not new! The nearly after-
thought final twelve-word phrase of that amendment is
our focus here: “...nor shall private property be taken
for public use, without just compensation.” This phrase
is often called the takings clause. Note that this clause
allows government takings; prohibited only are takings
without just compensation. And, while the taking must

be “for public use,” that phrase was read rather broadly
long before Kelo.

Fifth Amendment Takings

Much meat has been put on the bones of this
twelve-word phrase since the constitution was first
adopted. The state of the law has moved far beyond
merely recognizing the right to compensation for a
physical occupation of property by the governmen
The constitution now mandates compensation for
certain types of “regulatory takings” as well. These new
takings theories blend (some say confuse) a property
owner’s Fifth/Fourteenth Amendment rights to pro-
cedural and substantive due process with that owner’s
Fifth Amendment right to compensation for what has
been taken by governmental action.

t.14

The earliest and clearest pronouncement of the
regulatory takings doctrine came in 1987, when the
United States Supreme Court announced, in First
English Evangelical Lutheran Church of Glendale v. Los
Angeles County,' that a property owner who proves
that improper government action deprives him of a
property interest not resulting from physical occupa-
tion of his land is entitled, nevertheless, to judgment
not only invalidating that government action, but to just
compensation for that deprivation of his protected Fifth
Amendment right as well. Two subsequent cases, Nol-
lan v. California Coastal Commission and Dolan v. City of
Tigard,'® put more meat on the bones of this new theory
of legal recovery, adding a requirement that government
action, to pass muster, must have an “essential nexus”
to a legitimate state interest and be “roughly propor-
tionate” to the impact it is designed to address.!” Nollan
and Dolan are often regarded as bellwether takings
cases. They should—as more fully explained below—be
regarded more narrowly as exaction cases governed by
the doctrine of unconstitutional conditions and not as
true takings cases at all.

What then is the established law surrounding true
takings? Current takings jurisprudence can be summa-
rized, in bullet fashion, as follows:

* Any permanent physical occupation of property
by the government (even of an insignificant por-
tion of that property) constitutes a taking. Loretto
v. Teleprompter Manhattan.'

¢ Aregulation or administrative action that denies
all economically viable use of property constitutes
a taking. Lucas v. South Carolina Coastal Council.*

* Aregulation or administrative action may con-
stitute a taking if, after balancing its economic
impact on the landowner against the extent to
which it interferes with the distinct and reason-
able investment-backed expectations of that
landowner in the context of the character? of the
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governmental action, it goes too far. Palazzolo
v. Rhode Island; Penn Central v. City of New York;
Pennsylvania Coal Co. v. Mahon.*!

The “goes too far” outer limit test hardly leads to
predictability for developers or certainty for municipali-
ties but, for now, this test will have to do.

Due Process

The Fifth and Fourteenth Amendments to the Unit-
ed States Constitution guarantee all citizens due process
of law. The right to due process has both a procedural
and substantive component.

Procedural Due Process

The right to procedural due process guarantees a
citizen that government will treat him fairly as govern-
ment carries out its activities. Government must, before
it takes action affecting the rights of a citizen, afford
that person notice and opportunity to be heard as well
as procedures in keeping with basic notions of fair play.
While having implications in the land use context, little
will be said of procedural due process in this article.

Substantive Due Process

When a property owner proves that actions of local
governmental officials in the processing of certain land-
use permit applications have deprived him of his con-
stitutionally protected right to due process of law, those
local governmental officials may be held to answer in
damages for that civil rights deprivation committed un-
der color of law pursuant to 42 USC § 1983. Such claims
are called substantive due process claims.??

Perhaps the best explanation of the scope and con-
tour of a substantive due process claim in the land use
context appears in the decision of the Second Circuit
Court of Appeals in Natale v. Town of Ridgefield.> There
are two essential elements of a substantive due process
claim in the land use context. First, one claiming a deni-
al of substantive due process must establish a protectable
property interest. This is very difficult for a challenger to
do because a property owner has no protectable prop-
erty interest in a discretionary land use permit.?* Unless
the permit sought is one that is truly as-of-right or its is-
suance compelled by near ministerial duty,? a refusal to
issue the permit—no matter how unjustified—does not
constitute a denial of substantive due process and the
challenger’s remedy is limited to state court-authorized
proceedings.

Second, even if a protectable property interest
exists, the challenger must prove more than that the
conduct of the governmental agency was unjustified.
And the conduct of government must be shown to be
more than arbitrary, capricious and illegal—the usual
New York State Civil Practice Law and Rules Article
78 standard. Instead, the challenger must prove outra-
geous conduct. The governmental conduct challenged

must evince a complete lack of justification of any kind.
It must constitute “a deliberate flouting of the law that
trammels significant personal or property rights [of the
challenger].”?¢ Such proof entitles the challenger to an
award of damages and to attorneys’ fees under 42 USC
§§ 1983 and 1988.%7

Doctrine of Unconstitutional Conditions

The Nollan and Dolan decisions are, as noted al-
ready, usually viewed as takings cases and are dealt with
as such above. Because no protectable property interest
existed in the discretionary land use permits involved in
either of those cases, they cannot be viewed as substan-
tive due process cases. However, because there was no
“physical occupation” of land or denial of “all eco-
nomically viable use” of land involved and because the
court did not declare in either case that the government
had gone “too far” in the sense meant by Penn Central,
neither case falls within the rubric of a taking. Nollan
and Dolan should, therefore, more accurately be viewed
as unconstitutional condition cases, a doctrine now at the
center of the land use litigation arena. The doctrine finds
its most frequent land use application in the context
of an exaction (i.e., the attachment of a condition to an
approval, the imposition of which requires the permit
holder to relinquish a right or benefit granted by the
constitution).

Under the doctrine of unconstitutional conditions,?®

the challenger, while conceding his lack of a legally pro-
tectable property interest (because the permit he seeks is
discretionary in nature), nevertheless claims a denial of
his constitutional rights resulting from the attachment
of an unconstitutional condition? to the discretion-

ary grant of an approval actually given. In effect the
doctrine holds that government may not condition the
grant of a discretionary permit upon relinquishment of a
constitutional right, even if the government could have
withheld the permit altogether.

A closer examination of Nollan and Dolan suggests
that this doctrine was the basis for the court’s ultimate
holding:

[T]he government may not require

a person to give up a constitutional
right—here the right to receive just
compensation when property is taken
for public use—in exchange for a dis-
cretionary benefit conferred by the gov-
ernment where the property sought has
little or no relationship to the benefit.3

The two-part Nollan/Dolan test outlined earlier fits
nicely in the context of an exaction, but should have
little application outside of this context. For an exaction
condition [i.e., a condition requiring an applicant to re-
linquish a benefit granted by the constitution] to survive
scrutiny under the doctrine of unconstitutional condi-
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tions, that condition: (1) must have an “essential nexus”
to a legitimate state interest; and (2) its command must
be “roughly proportionate” to the projected impacts of
the project.’! In Nollan, the Supreme Court found that

a permit condition imposed by the California Coastal
Commission did not satisfy the essential nexus to a le-
gitimate governmental interest test. In Dolan, the Court
found the essential nexus to be satisfied but determined
that the permit condition imposed was out of propor-
tion to the projected land-use impacts of the project.
Both cases resulted in holdings that unconstitutional
conditions had been imposed entitling those property
owners to recover damages pursuant to 42 USC § 1983.

The Nollan/Dolan test should have little applica-
tion beyond the context of exactions. Utilization of its
essential nexus and roughly proportionate prongs does
not—as should be obvious—have any relevance to a
physical-occupation taking, nor does use of this test
make sense in the context of a Lucas categorical taking
(in this context there is a taking, instead, whenever the
regulation categorically denies all economically viable
use of land). This two-pronged test is also of no as-
sistance in conducting the Penn Central balancing used
to determine whether a regulation or administrative
action has gone too far.

Equal Protection

The Fourteenth Amendment to the United States
Constitution guarantees citizens equal protection of the
law. The jurisprudence of equal protection developed
in a context far removed from the land use approval
process. The focus was most often upon discriminatory
conduct exercised to the disadvantage of someone in
a suspect class (e.g., discrimination based upon race or
religion). To establish an equal protection claim a plain-
tiff was historically required to demonstrate unequal
treatment by governmental agents and, further, that
such unequal treatment was based upon an impermis-
sible consideration such as race, religion, or retaliation
for the exercise of a constitutional right. Usually, some
form of animus was required. This was frequently
termed the evil eye and uneven hand requirement. Al-
most all of the early United States Supreme Court cases
dealing with the right of equal protection arose out of
claims of evil-minded and uneven-handed treatment of
minorities.

In 2000, a claim of denial of the right to equal pro-
tection in the land use context came before the United
States Supreme Court. In that case, Village of Willowbrook
0. Olech, the court sustained an equal protection claim
advanced by an individual not claiming to belong to
a suspect class (indeed, the challenger in Olech stood
alone as a class of one) and upon proof of disparate
and irrational treatment not tied to an evil motive. A
dramatic shift in the law of equal protection, at least
in the land use context, resulted. It is now the law that

an equal protection claim may be made out by a class of
one upon a showing of treatment different from others
similarly situated where there was “no rational basis for
the difference in treatment.”?® Suspect class and animus
are now gone from the equation.3

There actually appear to be two distinct variations
of Olech claims. In the first, the plaintiff must plead and
prove intentional disparate treatment that is “wholly
arbitrary.” He need not prove that any specific consti-
tutional right has been infringed as a result (beyond, of
course, the Fourteenth Amendment equal protection
violation that is inherently the nature of the claim) and,
of course, he may be a class of one.?> While “wholly
arbitrary” sounds a lot like Natale-outrageousness,
these two tests may not be identical—a Natale substan-
tive due process claim may well require more (a shock-
ing of the conscience). Nor does a protectable property
interest” need be involved in a wholly arbitrary Olech
claim—disparate, arbitrary or irrational treatment not
justified by any legitimate governmental purpose seems
to be enough. And, qualified immunity® is no defense
because the contour of this right and remedy has been
clearly established since Olech was decided.*

In the second variation of Olech, the plaintiff must
demonstrate intentional disparate treatment that
violates a specifically identified constitutional right in
addition to the Fourteenth Amendment equal protec-
tion violation. Because the equal protection claim in this
variation is hitched, inherently, to the additional claim
of another specific constitutional right violation, the
equal protection claim coalesces into that other constitu-
tional right violation claim. In this variation, the equal
protection claim and the additional violation claim (e.g.,
a claim that the challenger’s right to petition was vio-
lated by a municipality’s refusal to accept and process
his application while accepting and processing those of
all others similarly situated) coalesce and become one:
they succeed or fail together.4?

In this second type of Olech claim there is no
requirement of arbitrariness or outrageousness—inten-
tional disparate treatment is enough. If, however, the
nature of the additional specific right claimed to have
been violated is not clearly established, qualified im-
munity may then be asserted by the individually named
defendants (although not, of course, by the municipal
defendant—it is, however, liable if the conduct was
official*! policy). The leading Second Circuit case on
the subject, African Trade & Information Center, Inc. v.
Abromaitis,*> demonstrates this well. In African Trade &
Information Center, the plaintiffs alleged a specific reason
for the government’s unequal treatment actions that was
entirely rational but, they claimed, impermissible under
the First Amendment. This allegation compelled the
conclusion that their equal protection claim and their
First Amendment claim coalesced, and that the defen-
dant’s qualified immunity on the latter entitles him to

8 NYSBA/MLRC Municipal Lawyer | Summer 2010 | Vol. 24 | No. 3



qualified immunity on the equal protection claim as
well.

Prima Facie Identical

A challenger claiming an equal protection viola-
tion has always been required to establish that govern-
ment has treated him differently than other persons
similarly situated. Nothing in the Olech decision suggests
a change in this requirement. The Second Circuit has,
however, adopted, in place of “similarly situated,” a
“prima facie identical” standard, a standard first put
forth by the Seventh Circuit.3 Under this test, the chal-
lenger must demonstrate that he was treated differently
than someone who is prima facie identical in all relevant
respects.

Olech Now Limited by Engquist?

The Neilson prima facie identical test has never
been adopted (or even commented upon) by the United
States Supreme Court. However, the Supreme Court,
in Engquist v. Oregon Dept. of Agr.,** recently revisited
Olech—although in the public employment, not the land
use context. Engquist appears to limit the availability of
Olech relief to situations where the governmental con-
duct challenged was nondiscretionary in nature (i.e., to
circumstances where “the existence of a clear standard
against which departures, even for a single plaintiff,
[can] be readily assessed”). Conversely, Olech is not
available where government is “exercising discretionary
authority based on subjective, individualized determi-
nations.”#> From the decision: 40

What seems to have been significant in
Olech and the cases on which it relied
was the existence of a clear standard
against which departures, even for

a single plaintiff, could be readily
assessed. There was no indication in
Olech that the zoning board was exer-
cising discretionary authority based
on subjective, individualized deter-
minations—at least not with regard to
easement length, however typical such
determinations may be as a general
zoning matter.... Rather, the complaint
alleged that the board consistently
required only a 15-foot easement, but
subjected Olech to a 33-foot easement.
This differential treatment raised a
concern of arbitrary classification, and
we therefore required that the State
provide a rational basis for it.

Perhaps Engquist is making the same point that the
seventh and second circuits made when they fashioned
their prima facie identical test, although in a different
way: where discretionary decision making affecting
similarly situated parties is based upon a myriad of
factors with few of those factors being truly objective, it

is nearly impossible to say that there has been irrational,
disparate treatment. Thus, in order to prevent the litiga-
tion floodgates from opening further, two circuits have
said that the relevant circumstances of the comparators
must be prima facie identical. The Supreme Court says,
instead, that there can be no Olech claim where myriad-
subjective-factor discretion exists. It remains to be seen
whether Engquist discretion will supersede Neilson
prima facie identity, which may, in turn, depend upon
whether the Engquist discretion test is applicable only in
the public employment* context.

Recent Supreme Court Decisions

With this context-orientation in mind, here is a sum-
mary of a few important decisions of the U.S. Supreme
Court on some of these issues in recent years.

KELo v. CiTy oF NEW LONDON**—A condemnation of
property with compensation to its owner was valid
despite the government’s decision to transfer that
property to a private citizen in order to effectuate
the public purpose for which the property was
taken.

LINGLE v. CHEVRON*—Annulled the takings test
established in Agins v. Tiburon®™ where the U.S.
Supreme Court had held that a regulation or
administrative action (even one that does not deny
all use of property) constitutes a taking if it does
not substantially advance a legitimate governmental
purpose.

SAN REMO HOTEL V. CITY AND COUNTY OF SAN
FrRANCISCO®'—Some years ago, the U.S. Supreme
Court held in Williamson County Regional Planning
Com’n v. Hamilton Bank of Johnson City>? that takings
claims must be initially pursued in state court (if
state law affords such a procedure). Ever since,
lawyers have been waiting for an answer to the
question, “May a litigant proceed in federal court
following an unsuccessful claim in state court?” The
catch-22 answer in San Remo is that he generally>
may not do so.

TAHOE-SIERRA PRESERVATION COUNCIL, INC. V.
TAHOE REGIONAL PLANNING AGENCY**—Land Use
Moratoria: the question of whether the takings
clause requires compensation when government
enacts a temporary regulation denying property
owner all viable economic use of property is to
be decided by applying factors of Penn Central
Transp. Co. v. New York City,% not by applying any
categorical rule.

PALAZZOLO V. RHODE ISLAND**—Entry into title
subsequent to enactment of a governmental
regulation is no longer an absolute bar to a claim
that application of the regulation to that titleholder
constitutes a taking.
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City OF MONTEREY V. DEL MONTE DUNES AT
MONTEREY, LTD.”—Repeated rejections, without
denial, by city of property owner’s proposals
for development of property states a claim of a
regulatory taking.

New York Cases

This article has, thus far, cited nearly exclusively to
federal court decisions. This reflects not a bias but in-
stead a realistic assessment that New York courts have
not always gotten it right. For instance, the Court of
Appeals found that no taking had occurred in Loretto v.
Teleprompter Manhattan CATV Corp.,*® but was reversed
by the U.S. Supreme Court.”® In Fred F. French Investing
Co., Inc. v. City of New York,® the Court of Appeals held
that:

Where government acts in its enter-
prise capacity, as where it takes land to
widen a road, there is a compensable
taking. Where government acts in its
arbitral capacity, as where it legislates
zoning or provides the machinery to
enjoin noxious use, there is simply
noncompensable regulation... [SJuch a
regulation does not constitute a “tak-
ing,” and is therefore not compens-
able, but amounts to a deprivation or
frustration of property rights without
due process of law and is therefore
invalid.®!

As noted earlier, the United States Supreme Court
reached a different conclusion in First English
Evangelical Lutheran Church of Glendale v. Los Angeles
County,®? in effect, overruling French.

On February 18, 1997, the Court of Appeals decided
four takings cases:

ANELLO V. ZONING BOARD OF APPEALS OF THE
VILLAGE OF DoBBs FERRY**—Denial of a steep slope
variance [resulting in prohibition on building a
house on challenger’s lot in a residential zone] held
not to be a taking because the challenger acquired
the property two years after the steep slope law
was enacted.

GAzzA V. NEW YORK STATE DEPT. OF ENVIRONMENTAL
CONSERVATION®*—A claim that a denial of a tidal
wetlands variance constituted a “taking” was
dismissed because the challenger purchased the
property after the regulatory scheme was enacted.

BASILE v. TOWN OF SOUTHAMPTON®—A challenge
to a local tidal wetlands regulation as a taking
dismissed because the regulation was enacted
before the challenger took title.

Kim v. C1ty oF NEW YORK®*—The regulatory

provision challenged [a requirement that a property
owner abutting a NYC street raise the grade of his
property to meet the grade of that street] predated
acquisition of title. Takings claim therefore barred.

All four of these decisions are of questionable valid-
ity as a result of Palazzolo v. Rhode Island,®” where the
U.S. Supreme Court ruled that entry into title subse-
quent to enactment of a governmental regulation is no
longer an absolute bar to a claim that application of the
regulation to that titleholder constitutes a taking.

In Twin Lakes Development Corp. v. Town of Monroe,%
the Court of Appeals applied Nollan/Dolan scrutiny to
imposition of a fee-in-lieu-of-parkland exaction, but
imposed the burden of proof on the challenger [“Here,
plaintiff failed to demonstrate that the Town’s $1,500
per-lot fee constitutes a taking”] rather than on the town
as the Supreme Court required in Dolan [“the city has
not met its burden of demonstrating that the addi-
tional number of vehicle and bicycle trips generated by
petitioner’s development reasonably relate to the city’s
requirement for a dedication of the pedestrian/bicycle
pathway easement”].%

In Bower Associates v. Town of Pleasant Valley, decided
in 2004, the Court of Appeals had occasion to consider
a class of one equal protection claim in the land use
context. Without mentioning either Olech or the lead-
ing Second Circuit case of Jackson v. Burke,”® the court
dismissed the Olech claim on the ground that the old evil
eye and uneven hand test had not been satisfied:

[A] violation of equal protection arises
where first, a person (compared with
others similarly situated) is selectively
treated and second, such treatment is
based on impermissible considerations
such as race, religion, intent to inhibit
or punish the exercise of constitutional
rights, or malicious or bad faith in-
tent to injure a person (Harlen Assoc.

v. Incorporated Vil. of Mineola, 273 E.3d
494,499 [2d Cir. 2001]). In that Home
Depot does not allege selective treat-
ment based on race, religion or punish-
ment for the exercise of constitutional
rights, it must demonstrate that Rye
singled out its request for consent to the
road-widening permit with malevolent
intent.”!

This decision is clearly wrong even after Engquist.

In Smith v. Town of Mendon,”? the Court of Appeals
upheld a site plan approval granted on condition that
certain conservation restrictions be recorded by the
developer (under authority of a local environmental
ordinance) in the face of a claim that such a requirement
constituted a taking. It did so upon the ground that both
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the ordinance and the condition advanced a legitimate
governmental purpose, the test established by the Unit-
ed States Supreme Court in Agins v. Tiburon.”> Unfor-
tunately, the Court of Appeals bet on the wrong horse
for, less than one year later, the U.S. Supreme Court, in
Lingle v. Chevron,” abrogated the Agins substantially
advances test, declaring that “this formula prescribes
an inquiry in the nature of a due process, not a takings,
test, and that it has no proper place in our takings juris-
prudence.” Smith v. Mendon is thus no longer good law.

A noteworthy exception to the Court of Appeals’
less than stellar track record is its 1977 decision in Penn
Central Transp. Co. v. City of New York,”> where that court
ruled that “a plaintiff seeking to show that an otherwise
reasonable land use regulation constitutes a deprivation
of due process of law must demonstrate affirmatively
that the regulation eliminates all reasonable return.”
While the United States Supreme Court re-cast the
challenge as in the nature of a taking rather than as a due
process violation and massaged the eliminates all reason-
able return limitation into a goes-too-far test, the Court of
Appeals’ holding and, indeed, its careful analysis were
largely endorsed by the Supreme Court.”

The Future

Nearly all of the cases mentioned thus far have
focused on the character of governmental action affect-
ing a property right and not on the nature of that right
itself; and the governmental action involved has been
either legislative [e.g., Lucas v. South Carolina Coastal
Council]”” or administrative [e.g., Nollan and Dolan].”®
What of judicial conduct—is there such a thing as a
judicial taking? To better frame this question we must
refocus our attention on the nature of the property right
itself. Remember that the Supreme Court frequently
reminds us that property rights are “created and their
dimensions defined by existing rules or understand-
ings that stem from an independent source such as state
law.””” Does this mean that a state court declaration that
a particular property right does not exist forever bars
any claim that such right was faken as a result because
that state court decision conclusively establishes that
there was nothing for government to take? Or, can an
erroneous ruling that a right does not exist (when one
does) itself constitute a taking? What if a state court
declares that a once clearly established private property
right no longer exists because that state court believes
that that right has outlived its utility and should no lon-
ger be honored—is that a taking? Such questions have
been kicking around for quite some time.%

When the Supreme Court granted certiorari last
term in Stop the Beach Renourishment, Inc. v. Florida
Department of Environmental Protection,® many thought
that questions like these were about to be finally and
fully answered. Stop the Beach arose from a Florida
beach restoration program—created legislatively and

implemented administratively. However, the challenge
brought was not to the legislative enactment or to its
administrative implementation but rather to a Florida
court decision declaring that the State of Florida, and
not the littoral landowners, would become the owner of
the new portion of the restored beaches. The question
briefed and argued was whether the Florida Supreme
Court’s decision was a misreading of Florida’s property
law (a sudden and dramatic change from 100 years of
state property law, in the view of the challengers) that
constituted a “judicial taking” of the littoral owners’
property rights in violation of the Fifth and Fourteenth
Amendments.

Stop the Beach has now been decided.®? The deci-
sion sheds some light on the judicial takings issue but
it hardly answers the many questions surrounding this
topic with any fullness or finality. What does Stop the
Beach tell us? One thing with certainty—eight justices
agreed that the Florida court decision challenged did
not constitute a judicial taking (Justice Stevens took no
part in the case, presumably because he owned beach-
front property in Florida). Things then get less certain.
Four justices [Scalia, Roberts, Thomas and Alito] ruled
that there is such a thing as a judicial taking and that
such a taking occurs whenever “a court declares that
what was once an established right of property no
longer exists.”% Two justices [Kennedy and Sotomayor]
hold that private property rights are adequately protect-
ed from judicial trampling by existing concepts of due
process® and that the takings clause, therefore, need
not be invoked. The remaining two justices [Breyer and
Ginsburg], while certain that no judicial taking occurred
in Stop the Beach, found it premature to reach the issue
of whether there might ever be a set of circumstances
resulting in a judicial taking of a property right.

Stop the Beach, however, contributes little to our un-
derstanding of the nature of the property right. We have
long known that the property right is an important right
[the Supreme Court declaring the property right to be “a
principle of natural equity, recognized by all temperate
and civilized governments, from a deep and universal
sense of justice.”%]. This appears to make the property
right a fundamental right, a right “so rooted in the tradi-
tions and conscience of our people as to be ranked as
fundamental.”8¢ Such rights are protected under the
constitution by “immutable principles of justice which
inhere in the very idea of free government which no
member of the Union may disregard.”%”

The scope and contour of most of the rights deemed
fundamental are well established and have been for
years (e.g., First Amendment speech, Fourth Amend-
ment freedom from unreasonable searches and seizures,
the Fifth Amendment right to freedom from compulsory
self-incrimination, the Sixth Amendment right to coun-
sel in criminal proceedings, and the more recently de-
veloped right under the Sixth Amendment to confront
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one’s accusers). Each of these rights has been fleshed
out and refined by the Supreme Court over many years;
indeed, the commands of Miranda are so well estab-
lished in our collective memory that many Americans
can chant them seriatim without even holding the
police detective’s handy Miranda card! Thus, when an
issue arises regarding the extent of protection afforded
one of these fundamental rights, a robust body of law
guides practitioners and the courts alike. Not so when
an issue regarding the property right arises. Here, we
are left fumbling with “existing rules or understand-
ings that stem from an independent source such as
state law.” Until the Supreme Court defines the nature
of the property right and provides a framework setting
the limits of the protection the constitution affords that
right, property owners, municipalities and the practi-
tioners that advise them will continue to struggle with
the nature of the property right and the circumstances
under which it is taken by the government. Maybe next
term we will have some answers!
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identical in all relevant respects.”). See also, Clubside, Inc. v.
Valentin, 468 F.3d 144, 159 (2d Cir. 2006); Sullivan v. Stein, 487
ESupp.2d 52, 67 (D. Conn, 2007); East Bay Recycling, Inc. v. Cahill,
2007 WL 2728421 (S.D.N.Y., 2007); Doninger v. Niehoff, 527 F.3d 41
(2d Cir. 2008).

Engquist v. Oregon Dept. of Agr., 553 U.S. 591 (2008).

Does this subjective discretion test align the availability of Olech
relief with the availability of substantive due process relief?

Put another way: is Olech relief now only available to challenge
governmental conduct affecting a protectable property interest?
Recall, as discussed above, that a protectable property interest
in a land use permit can only exist if issuance of such a permit is
either required absolutely or compelled by near ministerial duty.
No protectable property interest exists where an administrative
body is possessed of discretion to decide whether or not to issue
it. Clubside, Inc. v. Valentin, 468 E.3d 144, 152-153 (2d Cir. 2006).

Engquist v. Oregon Dept. of Agr, 553 U.S. 591, 128 S.Ct. 2146 2153
54 (2008).

The holding of Engquist is clearly limited to the public
employment context: “We hold that... a ‘class-of-one’ theory

of protection has no place in the public employment context.”
However, in emphatic dicta, the court seems to announce

a holding of tomorrow: “There are some forms of state

action, however, which by their nature involve discretionary
decisionmaking based on a vast array of subjective,
individualized assessments. In such cases the rule that

people should be ‘treated alike, under like circumstances and
conditions’ is not violated when one person is treated differently
from others, because treating like individuals differently is

an accepted consequence of the discretion granted. In such
situations, allowing a challenge based on the arbitrary singling
out of a particular person would undermine the very discretion
that such state officials are entrusted to exercise.” Engquist v.
Oregon Dept. of Agr, 553 U.S. 591, 128 S.Ct. 2146, 2154 (2008).

Kelo v. City of New London, 545 U.S. 469 (2005).
Lingle v. Chevron, 544 U.S. 528 (2005).
Agins v. Tiburon, 447 U.S. 255 (1980).

San Remo Hotel v. City and County of San Francisco, 545 U.S. 323
(2005). Prior to San Remo, the Second Circuit had read Williamson
County as saying that, while all Fifth Amendment takings claims
must initially be pursued in state court (if that state provided

NYSBA/MLRC Municipal Lawyer | Summer 2010 | Vol. 24 | No. 3 13



a procedural mechanism for asserting such a claim), one 69.  Dolan v. City of Tigard, 512 U.S. at 395. See an interesting
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52.  Willi County Regional Planning Com'n v. Hamilton Bank
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Recent Amendments to the Open Meetings Law

By Camille Jobin-Davis

There were what ap-
peared to be “administra-
tive” changes to the Free-
dom of Information Law in
2005 (defining time limits
for responding to requests),
in 2006 (requiring agencies
to respond to requests via
email), and in 2008 (fees for
preparing bulk electronic
records, providing records
on requested mediums,
renewing contracts and
designing electronic information systems with public
access in mind). These changes, however, coupled with
a 2006 amendment regarding attorney’s fees, have
strengthened the provisions of FOIL, and transformed
it into a more modern statute.

The Legislature amended the Open Meetings
Law (“OML”) to allow for videoconferencing in 2000,
another reasonable nod to the advances in technology,
and, since 2009, has made four changes to the Open
Meetings Law, starting with a new provision regarding
notice of public meetings.

First, in May of 2009, the Legislature added a sub-
division (5) to § 104 of the OML pertaining to notice,
set forth as follows:

When a public body has the ability to
do so, notice of the time and place of
a meeting given in accordance with
subdivision one or two of this section,
shall also be conspicuously posted on
the public body’s internet website.

Section 104 now imposes a three-fold requirement:
one, that notice must be posted in one or more con-
spicuous, designated public locations; two, that notice
must be given to the news media; and three, that notice
must be conspicuously posted on the body’s website,
when there is an ability to do so. The requirement that
notice of a meeting be “posted” in one or more “des-
ignated” locations, in our opinion, mandates that a
public body, by resolution or through the adoption of
policy or a directive, select one or more specific loca-
tions where notice of meetings will consistently and
regularly be posted. If, for instance, a bulletin board
located at the entrance of a town hall has been des-
ignated as a location for posting notices of meetings,
the public has the ability to know where to ascertain
whether and when meetings of a town board will be
held. Similarly, every public body with the ability to

do so should post notice of the time and place of every
meeting online.

The second amendment, OML § 103[d], effective
as of April 14, 2010, requires that public bodies make
reasonable efforts to hold meetings in rooms that can
“adequately accommodate” members of the public
who wish to attend. The intent of the amendment, as
expressed in the accompanying legislative memoran-
dum, is for public bodies to hold meetings in facili-
ties that can reasonably accommodate the number of
people that are reasonably expected to attend. For ex-
ample, if a typical board meeting attracts 20 attendees,
and meetings are held in a meeting room which accom-
modates approximately 30 people, there is adequate
room for all to attend, listen and observe. But in the
event that there is a contentious issue on the agenda
and there are indications of substantial public interest,
for example, numerous letters to the editor, phone calls
or emails regarding the topic, or perhaps a petition
asking officials to take action, the new provision would
require the public body to consider the number of peo-
ple who might attend the meeting and take appropri-
ate action to hold the meeting at a location that would
accommodate those interested in attending, such as a
school auditorium, a fire hall or other site. Please note
that changing the location of a meeting may require
providing notice of the new location, which would be
required to comply with the Open Meetings Law.

The third amendment (which creates an additional
§ 103[d]), although effective in April 1, 2011, codifies
existing case law concerning the photographing and
recording of open meetings of public bodies. In short,
the courts have determined that anyone may record
open meetings, so long as use of a recording device
is not disruptive or obtrusive. All public bodies will
be statutorily required to allow meetings to be pho-
tographed, broadcast, webcast or otherwise recorded
and/or transmitted by audio or video means. The new
provision also states that public bodies may adopt
reasonable rules governing the use of cameras and
recording devices during open meetings, in which case
such rules must be written, conspicuously posted, and
provided to those in attendance upon request.

The Committee on Open Government will adopt
model rules regarding this amendment in the near
future and prior to April, 2011.

Finally, and perhaps most importantly, the provi-
sion regarding a court’s authority to enforce the OML
was amended, effective June 14, 2010.
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Pursuant to OML § 107, courts have long had
the authority to invalidate action taken in private in
violation of the Open Meetings Law. Before invali-
dating any action taken by a public body, and upon
good cause shown, a court must find that there was a
violation of the OML. This provision was amended to
permit a court to declare either that the public body
violated the Open Meetings Law and/or declare the
action taken void. Further, if the court determines
that a public body has violated the law, in addition
to awarding attorney’s fees, the court has the au-
thority to require the members of the public body

to receive training given by the Committee on Open
Government.

While these recent changes may appear to be “ad-
ministrative” at first glance, they are evidence of the
Legislature’s efforts to modernize and strengthen the
Open Meetings Law.

Ms. Jobin-Davis is the Assistant Director of the
New York State Committee on Open Government in
the New York State Department of State.

They need your help.
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There are millions of
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Each year in communities across New York State, indigent people face literally millions of civil legal
matters without assistance. Women seek protection from an abusive spouse. Children are denied
public benefits. Families lose their homes. All without benefit of legal counsel.
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The Legislative History of New York State’s Conflicts of
Interest Law for Municipal Officials

By Ivy Chiu and Mark Davies

Article 18 of the New
York State General Municipal
Law defines certain conflicts
that may exist between the
private interests and official
duties of municipal officers
and employees. It acts as
a safeguard against public
officials who seek to further
their own interests at the
expense of their municipal
employer. Certain types of municipalities must also
have a local code of ethics that may be more stringent,
but not less stringent, than Article 18.!

While designed to deter self-interested public ser-
vants, Article 18 has often been criticized for its confus-
ing language.? Through a comprehensive review of the
legislative history of Article 18, this article aims to pro-
vide a clearer understanding of the statute’s legislative
intent and to assist practitioners in interpreting this at
times obscure law. Following a discussion of the genesis
and initial adoption of Article 18 in 1964, this article will
review each amendment to Article 18 in the five areas
it covers: prohibited interests (sections 800-805), pro-
hibited conduct (sections 805-a and 805-b), administra-
tion (sections 806-808), applicant disclosure in land use
matters (section 809), and financial disclosure (sections
810-813).°

Adoption of Article 18

New York State had a form of a municipal eth-
ics law prior to 1964, but those ethics provisions were
scattered throughout the County Law, Education
Law, General City Law, General Municipal Law, Local
Finance Law, Mental Hygiene Law, Penal Law, Second
Class Cities Law, Social Welfare Law, Town Law, and
Village Law, as well as in local laws, charters, ordinanc-
es, resolutions, rules, and regulations, often resulting in
contradictions and confusing exceptions.* By consolidat-
ing and standardizing ethics regulations across the state,
Article 18 sought to provide a uniform law, a single
reference point for local officials and municipal attor-
neys on ethical conduct. It aimed “to protect the public
from municipal contracts influenced by avaricious
officers, to protect innocent public officers from unwar-
ranted assaults on their integrity and to encourage each
community to adopt an appropriate code of ethics to
supplement” Article 18.° The Legislature found that

“[e]xisting law is too com-
plex, too inconsistent, too
overgrown with exceptions,
for...a clarity of understand-
ing to be possible.”® Article
18 would prevent municipal
officers and employees from
knowingly or unknowingly
violating conflict of interest
laws; it would also override
any existing conflicts of inter-
est laws contradicting its provisions.

Assembly Bill No. 2807 (1964), enacting Article 18,
was introduced at the request of the Department of Au-
dit and Control. This reform was spearheaded by State
Comptroller Arthur Levitt.” The bill was proposed in
response to audits conducted by the State Comptroller,
which revealed that between 1961 and 1963, 274 public
officers or employees had violated existing conflict of
interest laws and in 1961, 63% of the counties, 41% of
the cities, and 20% of the towns audited had conflicts
of interest cases.? To prevent similar occurrences in the
future, State Comptroller Arthur Levitt pressed the Leg-
islature to adopt a uniform code of ethics. Indeed, at the
time, ethics was very much in the air. Attorney General
Louis Lefkowitz based his 1961 campaign for New York
City Mayor on ethics issues. The final end of Tammany
Hall influence and the removal of Carmine De Sapio as
Boss in 1961 undoubtedly provided a further impetus
for ethics legislation.” Mr. Levitt’s interest in the mat-
ter may have been influenced by his bruising primary
battle in 1961 with Mayor Wagner for the Democratic
nomination for Mayor, a campaign in which ethics arose
as a major issue,'” and a later push for a major ethics
reform in the State Legislature, an effort in which Levitt
played a key role as a member of a special legislative
ethics committee.!! The Assembly bill garnered a broad
range of supporters, including the New York State
Conference of Mayors and the Association of Towns,
although it was opposed by the State Education Depart-
ment and the School Boards Association.!?

As stated by the Legislature, Article 18 sought “to
define areas of conflicts of interest in municipal transac-
tions, leaving to each community the expression of its
own code of ethics.”!3 The original approach of Article
18 was thus to regulate only municipal officials” inter-
ests in municipal contracts and to leave to local codes of
ethics all other ethics restrictions.
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Prohibited Interests (Sections 800-805)
The 1964 Act

The 1964 act established a foundation upon which
later ethics legislation could build, defining specific
conflicts of interest and providing a formal procedure
for a municipal employee to declare his or her interest
in a contract with the municipality if a conflict arose.
The 1964 act targeted conflicts that may arise from mu-
nicipal contracts in which the municipal official has an
“interest,” as defined in the statute.

Section 801, which was entitled “conflicts of interest
prohibited” and which remains substantially the same
today, prohibited a municipal official from having an
interest in a municipal contract if the official had some
control with respect to the contract. An “interest” was
defined in section 800(3) more broadly than in current
Article 18 to mean not just a pecuniary or material
benefit accruing to the municipal officer or employee
as the result of a contract with the municipality but as a
result of “a business or professional transaction” with
the municipality. So, too, in the 1964 act, a municipal
officer or employee was deemed to have an interest not
just in a “contract” of his or her spouse, minor children,
dependents, firm, business, or investments but in the
“affairs” of those persons and entities. In addition,
no exclusion existed for employment contracts of the
official’s spouse, minor children, or dependents with
the municipality.!* Then, as now, “municipality” was
broadly defined and excluded the City of New York.!®
The other definitions in section 800 were substantially
the same as now. The power required of the official
in regard to the contract in order for the interest to be
prohibited was the same then as now.®

Section 802, as originally enacted, included a laun-
dry list of exceptions to the prohibited interest provi-
sion of section 801. All but one of these exceptions still
exists, and a couple of exceptions have been added, as
discussed below.

Section 803, requiring the disclosure of interests
in a contract with the municipality, has been amended
twice. Section 804, voiding contracts entered into in
violation of Article 18, and section 805, providing that
a violation of section 801 is a misdemeanor, remained
unchanged.

Amendments

Definitions and prohibited interests (Sections 800
and 801). The definition of “chief fiscal officer” was
amended in 1965 to exclude members and trustees of
boards of education, thus permitting the members or
trustees to have an interest in the bank or trust compa-
ny used by the school district.'” In addition, “contract”
was amended to include the designation of any news-
paper, not just an official newspaper, for publication of
notices, resolutions, ordinances, and other proceedings

where such publication is required or authorized by
law.!8 In the definition of “interest,” the words “direct or
indirect” were added before “pecuniary or material ben-
efit” and deleted after “interest” in sections 801 (prohib-
ited interests in contracts) and 803 (disclosure of interest
in contracts);!? this has been the only amendment to
section 801 since its enactment almost 50 years ago. At
the same time, in the definition of “interest,” the phrases
“business or professional transaction” and “affairs”
were changed to just “contract,” thereby narrowing the
scope of section 801 and section 803. Most significantly,
in the definition of “interest,” contracts of employment
with the municipality were excluded, thereby permit-
ting, as the Attorney General’s Office has opined, a
municipal official to hire his or her own spouse as a
municipal officer or employee.?’ The definition of “mu-
nicipality” was expanded to include joint water works
systems.?! This definition was further amended in 1971
to add industrial development agencies.? Finally, in
1980, the definition of “municipal officer or employee”
was amended to include fire chiefs and assistant fire
chiefs, instead of chief engineers and assistant chief
engineers; this change, according to the Memorandum
of the Department of State, adopted the proper designa-
tion for those offices.?®

Exceptions (Section 802). The exceptions to sec-
tion 801, set forth in section 802, have been amended
numerous times since 1964. In 1965, the exception for
the designation of a bank or trust company as a deposi-
tory or paying agent or for the investment of funds was
amended to add “registration agent.” The exception for
employees of firms was clarified to apply to prohibited
interests under section 801 and not to interests gener-
ally. The exception for designation of newspapers was
amended to reflect the change in the definition of “con-
tract,” noted above.?* In the exception for certain stock
holdings, the exclusion from that exception for chief fis-
cal officers having stock in the municipality’s bank was
amended in 1965 and then deleted in 1966; and, in 1970,
the requirement that the stock be publicly traded in
order for the exception to apply was removed,? thereby
no longer limiting to large corporations the exception
for stock ownership.

In 1968, an exception for school doctors was add-
ed.? In 1973, the exception for contracts with mental
health hospitals, clinics, laboratories, and institutions
was amended and then repealed in 1977.27 In 1983, an
exception for contracts with private industry councils
was added.”

Rural municipalities have generated several excep-
tions to section 801. In 1996, an exception was added for
purchases and public work by a municipality, other than
a county, located within a county having a population
of 200,000 or less, where a member of the municipality’s
governing body has a prohibited interest, provided that
certain requirements are met. At the same time, in the
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exception for small contracts in which a municipal of-
ficer or employee has an interest, the cap was increased
from $100 per fiscal year to $750 per fiscal year.? Ac-
cording to the Senate Memorandum in Support, the
addition of the exception for rural municipalities arose
from a fire district in a rural area with a limited choice
of suppliers for updated communications equipment,
where the lowest bid came from an individual who
was a fire commissioner; the change was thus “aimed
at areas who, due to their rural nature, are limited in
resources.” In 2009, an exception for contracts with
rural electric cooperatives was added, to “clarify that
it is not a conflict of interest for locally elected officials
to vote on contracts which involve rural cooperatives
that they may be members of,” according to the Senate
Introducer’s Memorandum in Support.3

Disclosure of interests in contracts (Section 803).
As noted above, in 1965 the words “direct or indirect”
were deleted after “interest” in section 803 because
of their addition to the definition of “interest” before
“pecuniary or material benefit.”*! While that change
was merely technical, in 2005 section 803 was amended
in four respects. First, disclosure is now required if
the municipal official’s spouse has, will have, or later
acquires an interest in a contract with the municipal-
ity. Second, disclosure is also required if the interest
is in a “purchase agreement, lease agreement or other
agreement, including oral agreements....” In view of
the broad definition of “contract” in section 800(2),
this addition seems redundant. Third, disclosure must
be made not only to the municipal governing body
but also to the official’s immediate supervisor. Finally,
the 2005 amendment deletes the provision that, once
disclosure has been made with respect to an interest in
a contract with a particular person or firm, no further
disclosure need be made with respect to additional con-
tracts with that party during the rest of the fiscal year.*
According to the Senate Memorandum in Support, the
2005 amendments arose out of concerns over larceny by
school district officials, as a result of a case in May 2004
where an assistant superintendent of a school district
misappropriated funds; the disclosure requirements
were expanded “in order for the public to be aware of
any potential conflicts of interest by school district offi-
cials responsible for financial transactions, lease agree-
ments and purchasing contracts.”

Special Rules for Nassau County (Section 804-a).
In 1970, a new section 804-a was added to Article 18
prohibiting members of the governing board of a mu-
nicipality from having any interest in the development
or operation of any real property located within Nassau
County and developed or operated by any membership
corporation formed for certain specified purposes.®
Since section 804-a precedes section 805, a violation of
section 804-a is presumably a misdemeanor. Section 805
provides that “[a]Jny municipal officer or employee who
willfully and knowingly violates the foregoing provi-

sions of this article shall be guilty of a misdemeanor.”
Section 804-a has not been amended.

Prohibited Conduct (Sections 805-a and 805-b)

The 1964 Act contained no provisions on prohib-
ited conduct, leaving such regulation to the individual
municipality. In 1970, Article 18 was amended to add a
new section 805-a prohibiting certain actions by munici-
pal officials: the solicitation of any gifts or acceptance
of certain gifts worth $25 or more; disclosure or use of
confidential municipal information; compensated ser-
vices in relation to any matter before the official’s own
municipal agency or before a municipal agency over
which the official has jurisdiction or to which the official
has the power to appoint; and compensated services
in relation to any matter before any municipal agency
where the compensation is contingent on action taken
by the agency, except that a fee based on the reasonable
value of services rendered may be set at any time. A
violation carries no remedy except disciplinary action.
Section 805-a was amended in 1987 to increase the gift
threshold from $25 to $75.3*

In 1983, section 805-b was added to permit offi-
cials to accept gifts or benefits up to $50 for performing
marriages outside of normal business hours and place
of business. The amount was increased to $75 in 1990
and to $100 in 2007, when “gift or benefit” was replaced
with “fee or compensation.”% According to the Sen-
ate Introducer’s Memorandum in Support of the 2007
amendment, municipal officials performing marriages
“are often requested to travel on occasion great distanc-
es and at great personal inconvenience to themselves to
perform these valuable services.”

Administration (Sections 806-808)
Codes of Ethics (Section 806)

As originally enacted, section 806 authorized but
did not require municipalities to adopt codes of ethics
setting forth standards of conduct. A 1969 amendment
to section 806 required that each municipality file with
the Office of the State Comptroller a copy of the mu-
nicipality’s code of ethics, if any, and any amendments
thereto as well as a statement as to whether the mu-
nicipality had established an ethics board. The follow-
ing year codes of ethics became mandatory for every
county, city, town, village, and school district and discre-
tionary for all other municipalities; and such codes were
required to provide standards with respect to certain
ethics matters. Interestingly, in making codes mandato-
ry, the Legislature deleted from the list of covered mat-
ters representation of private interests before municipal
agencies and courts, acceptance of gifts and favors,
and disclosure of confidential information, presumably
because those matters were addressed, albeit weakly, in
section 805-a, enacted by the same session law. The 1970
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law also authorized codes of ethics to “provide for the
prohibition of conduct or disclosure of information and
the classification of employees or officers” and added a
requirement that the municipality’s CEO cause a copy
of the ethics code to be distributed to every officer and
employee of the municipality. The Comptroller was
also required to submit an annual report to the Leg-
islature of each county, city, town, village, and school
district that had failed to file a code of ethics with that
office 3

The 1987 Ethics in Government Act, which imposed
financial disclosure on counties, cities, towns, and vil-
lages with a population of 50,000 or more, amended
section 806 to authorize the code of ethics to include
financial disclosure requirements and to mandate that
municipalities maintain on record and file with the
Temporary State Commission on Local Government
Ethics a copy of the codes of ethics and amendments
thereto, the statement whether the municipality has es-
tablished an ethics board, and a copy of the municipal-
ity’s financial disclosure form, if any, and when it was
adopted. The responsibility of submitting the annual
report to the Legislature as to whether the municipal-
ity had adopted a code of ethics was shifted from the
Comptroller to the Commission and, after the expira-
tion of the Commission, to each individual municipal
clerk. The 1987 law also required the Comptroller to
turn over to the Commission the most recent municipal
ethics codes on file with that office and to report to the
Commission which municipalities had adopted a finan-
cial disclosure law or defaulted into the state financial
disclosure law.?”

Section 806 was amended once again in 2006 to
require that fire districts adopt codes of ethics, that the
code also apply to volunteer members of the fire district
fire department, and that the fire district commission-
ers require a copy of the code to be posted publicly
and conspicuously in each fire district building.3® The
Assembly Memorandum in Support of the law gave the
large size of fire district budgets as the justification for
mandating ethics codes in fire districts.

Posting of Article 18 (Section 807)

As originally enacted, section 807 did not require
the posting of Article 18 but rather mandated that it,
along with any local code of ethics, be distributed by
the municipality’s CEO to every officer and employee
of the municipality and to municipal officers and
employees before they entered into municipal service,
although any failure to distribute or receive a copy of
Article 18 or the local ethics code would not affect the
duty of compliance with them or their enforcement.
With the adoption of the prohibited conduct provisions
in section 805-a in 1970, the requirements for distribu-
tion of the local ethics code were shifted to section
806, discussed above, and section 807 was changed to

require the posting of Article 18. Neither the posting

of the local ethics code nor the distribution of Article

18 was required. In 2008, section 807 was amended to
require the posting only of sections 800-809 (i.e., not the
financial disclosure provisions in sections 810-813).%
According to the Senate Introducer’s Memorandum

in Support of that law, the change resulted from the
addition of the “voluminous new provisions relating to
financial disclosure” in 1987, the limited applicability of
those provisions and their absence from Article 18 when
the posting requirement was added in 1970, and the fact
that most municipalities have adopted their own finan-
cial disclosure form and not that set forth in Article 18.

Boards of Ethics (Section 808)

While Article 18 mandates that counties, cities,
towns, villages, school districts, and fire districts have
ethics codes, local ethics boards have always been, and
remain, optional. The 1964 law provided that the board
of supervisors of any county may establish a board of
ethics and appoint its members, who would consist of
an officer or employee of a town, village, school district,
and city (if any) within the county, at least one mem-
ber who was not a municipal officer or employee, and
the county attorney sitting ex officio. A supervisor was
eligible for appointment to the ethics board, which was
to serve at the pleasure of the board of supervisors. The
ethics board had to render advisory opinions to munici-
pal officers and employees within the county on Article
18 and local ethics codes, but such opinions had to be
approved by counsel to the board or, in the absence of
such counsel, the county attorney. In addition, the gov-
erning body of any city, town, or village (but not other
municipalities) could establish a local board of ethics
and appoint its members, at least one of whom could
not be a municipal officer or employee. The municipal
attorney would be an ex officio member of the ethics
board, which would have the same powers and duties
as the county ethics board but only as to officials of the
municipality. The county ethics board could not act with
respect to the officers and employees of a municipal-
ity that had set up its own board of ethics, except upon
referral from the local ethics board.*°

Amendments to section 808 have related to the
appointment, structure, and duties of ethics boards. In
1965, section 808 was amended to require the county
executive or county manager to appoint the members
of the ethics board, subject to confirmation by the board
of supervisors, in those counties operating under an
optional or alternative form of county government or a
county charter. In addition, with respect to city, town,
and village ethics boards, the 1965 law required at least
three members and clarified that the local ethics board’s
jurisdiction also existed over agencies of the city, town,
or village.*!
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In 1970, section 808 was again amended. The board
of supervisors was replaced by the “governing body” as
the appointing /confirming authority for county ethics
boards. The authorization for the appointment of a su-
pervisor to the county ethics board was deleted, and the
county attorney was removed as an ex officio member of
the ethics board, which, however, was now required to
have at least three members, a majority of whom could
not be officers or employees of the county or munici-
palities within the county but at least one of whom had
to be an elected or appointed officer or employee of the
county or municipality within the county. Advisory
opinions of the ethics board would no longer require
the approval but only the advice of the board’s coun-
sel/county attorney. Most significantly, the 1970 amend-
ments authorized every municipality, not just counties,
cities, towns, and villages, to establish an ethics board,
the members of which were to be appointed “by such
person or body as may be designated by the governing
body of the municipality.” Members would serve at the
pleasure of the appointing authority. The requirement
for board membership was changed from at least one
member not being a municipal official to a majority not
being municipal officials and at least one member being
one. The municipal attorney would no longer be an ex
officio member of the local ethics board.*?

With the adoption of the financial disclosure provi-
sions in 1987, ethics boards were required to notify the
Temporary State Commission whether the Commission
or the board was the repository for annual financial
disclosure reports. Upon the expiration of the Commis-
sion, a statement that the ethics board is the repository
for such reports is to be filed with the municipal clerk.*®

Disclosure in Land Use Applications
(Section 809)

As enacted in 1964, Article 18 did not contain ap-
plicant disclosure provisions. In 1968, the Town Law
was amended to add a requirement for disclosure of
interests in zoning applications.* That section was
repealed in 1969 and replaced with section 809, which
has been amended only once, in 1970. Thus, section 809
required most types of land use applications to disclose
the name, residence, nature, and extent of the interest of
any officer of the state, or any officer or employee of the
municipality or any officer or employee of any munici-
pality of which the municipality is a part, in the person,
partnership, or association making the application, to
the extent the applicant knows. Officers and employ-
ees are deemed to have an interest in the applicant
when they or their spouse, siblings, parents, children,
grandchildren, or any spouse of those relatives are the
applicant or are an officer, director, partner, or employee
of the applicant or own or control stock of a corporate
applicant (unless the stock is publicly traded and they
own less than 5%) or are a member of a partnership

or association applicant or are a party to an agreement
with the applicant pursuant to which they may receive a
benefit if the application is approved. An intentional vi-
olation is a misdemeanor. The 1970 amendment, reflect-
ing the special prohibited interest provisions adopted
for Nassau County earlier that year, discussed above,
required that in Nassau County applicant disclosure
under section 809 also be made for party officers.*®

Financial Disclosure (Sections 810-813)

Almost three-quarters of Article 18 consists of the
financial disclosure provisions of sections 810-813.
Passed in the wake of a host of scandals involving state
and local officials and political party leaders,* the 1987
Ethics in Government Act, while focusing primarily on
state officials, mandated, for the first time, pursuant to
section 811, annual financial disclosure by high-level
officials in counties, cities, towns, and villages having
a population of 50,000 or more (defined as “political
subdivisions” in section 810(1)). Pursuant to section
811(2), those political subdivisions that failed to adopt
their own financial disclosure law and form were sub-
ject to the state law and form, set forth in section 812.
Unlike the rest of Article 18, sections 810-813 expressly
applied to New York City, pursuant to section 810(1);
indeed, pursuant to section 811(1)(a), New York City,
alone among all municipalities in the state, was required
to adopt the state financial disclosure form set forth in
section 812. Municipalities not subject to mandatory
financial disclosure could, but need not, adopt a finan-
cial disclosure law and form. In any event, a municipal-
ity had to elect to have its officials file their financial
disclosure reports either with the local ethics board or
with the Temporary State Commission on Local Govern-
ment Ethics. Upon the expiration of the Commission, its
powers, duties, and functions devolved upon the local
boards of ethics or, where a political subdivision lacked
an ethics board, upon the local governing body.*

In 1993, the definition of “local officer or employee”
set forth in section 810(3) was amended to provide that
the members, officers, and employees of an industrial
development agency or authority shall be deemed offi-
cers or employees of the county, city, town, or village for
whose benefit the agency or authority was established.*
In 2003, the Real Property Tax Law was amended to add
a provision requiring certain tax assessors to file annual
financial disclosure reports pursuant to Article 18. Ac-
cording to the Assembly Memorandum in Support, the
genesis of this legislation lay in the federal indictment of
eighteen tax assessors in New York City for bribery and
the suicide of an upstate tax assessor under suspicious
circumstances. However, in 2004, the 2003 legislation
was amended to set forth a specific form for tax asses-
sors subject to that law but not otherwise subject to the
financial disclosure requirements of Article 18.4° The
Assembly Memorandum in Support of the 2004 law
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notes that the 2004 law was “designed to streamline the
assessor disclosure requirements enacted by [the 2003
law],” presumably because “[m]any assessors believed
the requirements of [the 2003 law] to be burdensome
and unnecessary.” A conforming amendment to section
812(1)(a) provided that tax assessors not covered by the
filing requirements of Article 18 are governed by the
requirements of section 336 of the Real Property Tax
Law.®

Finally, in 2008, section 811 was amended to replace
the mandate that New York City adopt a financial dis-
closure law (and form) at least as stringent in scope and
substance as the state law (and form) with specified
minimum requirements for New York City’s financial
disclosure forms.>! According to the Senate Introducer’s
Memorandum in Support, this change was occasioned
by the requirement in the Public Authorities Account-
ability Act of 2005 that members and staff of municipal-
affiliated not-for-profit entities file financial disclosure
reports pursuant to Article 18, which in New York City,
because of the mandate in section 811, would have
meant the lengthy state form, quite possibly driving
volunteer board members out of City-affiliated not-for-
profit organizations.>?

Conclusion

Since first enacted almost 50 years ago, Article 18
has maintained its basic approach to municipal eth-
ics regulation: prohibiting interests in contracts with
the municipality while leaving almost entirely to the
individual municipalities the regulation of all other
unethical conduct. The 1970 addition of section 805-a
made only a passing feint toward conduct regulation,
failing even to touch on such basic conflicts of interest
as misuse of office, misuse of municipal resources, or
revolving door, and providing no penalties for viola-
tions of that section. Apart from mandating financial
disclosure in large municipalities and adding restric-
tions on municipal officials” property interests within
Nassau County, the amendments to Article 18 over
the years have, on the whole, cut back on Article 18’s
original restrictions. As has been discussed elsewhere, a
complete overhaul of the statute is long overdue.*
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Land Use Law Case Law Update

By Henry M. Hocherman and Noelle V. Crisalli

Just as you thought that
you had run out of beach
reading, we bring you three
separate decisions rendered
by the Second and Third
Departments, each of which
sheds light on one of the
three main aspects of the
standing doctrine in land
use cases in New York.
Taken together, these three
cases are a capsule primer of the standing doctrine. In
addition to giving us cases telling us who can bring a
challenge to a land use determination, the quarter also
brings us a Third Department case telling us when a
land use challenge can be mounted, applying the rule
of ripeness stated by the Court of Appeals in Eadie v.
Town Board of the Town of North Greenbush.! The case
highlights once again the dangerous no-man’s land
that lies between the date when an administrative deci-
sion becomes ripe for challenge, and the date when the
very short statute of limitations expires, when “ripe”
turns to “stale.” As Guido v. Town of Ulster Town Board?
illustrates, the moment of ripeness (which, of course,
also defines the inevitable moment of staleness) is not
always easy to identify.

Finally, what had the potential to be a defining case
in the realm of takings jurisprudence, in essence ended
up being a confirmation by the Court of Appeals of its
earlier holding in Goldstein v. New York State Urban De-
velopment Corporation,® which severely limited the role
of the courts in reviewing agency determinations un-
derlying the taking of property for a purported public
purpose by extending to its logical extreme the degree
of deference that a court must accord to an agency
determination underlying such a taking.

.  Standing to Challenge Land Use Approvals

Three recent Appellate Division cases highlight the
three main aspects of the standing doctrine in land use
cases under New York law—namely (1) that the peti-
tioner/plaintiff must have sustained a direct, concrete
injury; (2) that such injury is within the zone of interest
protected by the law; and (3) that such injury is differ-
ent than the injury to the public at large. In Brunswick
Smart Growth, Inc. v. Town of Brunswick,* the Third De-
partment held that petitioners did not have standing to
challenge the general procedures that the respondent
town board uses to review land use projects because
the procedures themselves, outside of the context of
any specific development application, did not cause

any direct injury to petition-
ers. In Riverhead PGC LLC

v. Town of Riverhead,® the
Second Department denied
the petitioner standing
since it was alleging only
the potential for economic
injury from increased busi-
ness competition, which is
not a type of injury that is
within the “zone of interest”
to be protected by the applicable municipal land use
laws. In Harris v. Town Board of The Town of Riverhead,®
which involved the same approvals as Riverhead PGC,
LLC, the Court held that general traffic concerns and
concerns about the impact of an approval on the busi-
nesses in the vicinity of the proposed project were not
specific to the petitioners, but rather common to the
public at large and thus could not confer standing on
petitioners.

7

In Brunswick Smart Growth, Inc. the petitioners, a
citizens group and two individual Brunswick town
residents, brought an Article 78 proceeding challenging
the procedures applied by the respondent town board
in its review of development applications.” Specifically,
petitioners’ grievance with the system was that the
town did not provide for periodic review of its com-
prehensive plan, did not properly update its zoning
regulations, and that the projects approved by respon-
dent were out of step with the town’s comprehensive
plan and were adopted without adequate consider-
ation of the cumulative environmental impacts of such
projects.® The decision stressed that the petitioners
were not challenging any one specific application or
approval, but were challenging the approvals process
in general.’ In its decision, the Third Department first
set forth the basic requirements of standing in land use
cases. The Court stated that:

The dual showing typically required
for standing includes establishing an
injury-in-fact and demonstrating that
such injury falls within the zone of
interests protected by the pertinent
statute or regulation.... In land use
cases, the test is framed in terms of
“’direct harm,”” which “‘is in some
way different from that of the public at
large.””... While geographical proxim-
ity provides one potential avenue to
standing in land use cases, it is not an
indispensable element....10
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Applying the first prong of this standard, the Court
held that the harm petitioners were alleging was
“tenuous and ephemeral” and thus “insufficient to
trigger judicial intervention[,]” because, among other
things, the town board could choose not to act in the
manner predicted by petitioners, or, if it were to so act
and one of the petitioners was harmed by such action,
judicial intervention would lie upon actual injury.!
Accordingly, the Court held that petitioners lacked
standing because they did not suffer any concrete
injury.

In Riverhead PGC, LLC, the petitioner/plaintiff
(“petitioner”) was the owner of a shopping center in
which Wal-Mart was a main anchor tenant on Suffolk
County Route 58 in the respondent/defendant town.!?
Wal-Mart, seeking to expand its business, made an
application to the respondent Riverhead town board
for site plan approval, variances, and related zoning
code amendments to permit it to construct a Super
Wal-Mart store in another shopping center on Route
58 in the town approximately two miles from the site
of petitioner’s shopping center. The decision reflects
that it was Wal-Mart’s intention to close the store in
petitioner’s center when the Super Wal-Mart in the
neighboring center was opened. Wal-Mart’s applica-
tions and the related rezoning were granted.'?

Petitioner commenced the instant hybrid Article 78
proceeding/declaratory judgment action to invalidate
the approvals and annul the zoning code amendments
claiming, among other things, that it will be injured
by the proposed development of the Super Wal-Mart
in the rival shopping center because the Super Wal-
Mart will have a significant impact on traffic and that
impact will result in a change in the traffic patterns in
the area diverting traffic away from petitioner’s center
and thus reducing its viability.!*

Respondents moved to dismiss the petition/com-
plaint arguing that petitioner lacked standing to bring
the hybrid action/special proceeding. The Supreme
Court, Suffolk County converted respondents” motion
to dismiss to one for summary judgment and held
in favor of petitioner, invalidating the approvals and
associated zoning code amendments.!® The Appellate
Division reversed finding that petitioner lacked stand-
ing to bring the challenge, relying primarily on the
second prong of the standing test set forth above—that
the alleged injury was not within the zone of interest
protected by the relevant law.'® The Appellate Divi-
sion held that the only injury alleged by petitioner
was economic in nature, an injury not within the zone
of interest of the applicable local laws and town code
provisions pursuant to which the approvals were
granted.'” Accordingly, petitioner did not have stand-
ing to challenge the administrative approvals or the
related zoning amendments.

In Harris, the United Food and Commercial Work-
ers Union Local 1500 (“Local 1500”) and six individual
town residents who were also members of Local 1500
commenced a challenge to the same approvals at issue
in Riverhead PGC, LLC, supra.'8 As in Riverhead PGC,
LLC, this case was decided solely on the issue of stand-
ing. The individual petitioners alleged that they will be
injured by the subject approvals because they regularly
drive on Route 58 and would be adversely impacted by
the additional traffic on that road.! Local 1500 based
its injury on what the Court described generally as
“negative environmental and socio-economic impacts
on the businesses along the Route 58 corridor which
employ its members.”?’ The Second Department held
that both arguments were insufficient to confer stand-
ing on petitioners since the injuries alleged were not
specific to the petitioners, but general to the public at
large.?!

Il. Challenges to SEQRA Review: Ripeness

In Guido v. Town of Ulster Town Board,?* the Court,
applying the rule of ripeness set forth by the Court of
Appeals most recently in Eadie v. Town Board of Town of
North Greenbush,?® held that the petitioners’ challenge
to the SEQRA review and findings associated with a
development application in the Town was not ripe for
judicial review since the substantive approvals had not
yet been granted.

In Guido, the proponent of a development known
as Ulster Manor made an application to the Ulster
planning board for a special use permit, site plan
approval, and subdivision approval to construct a
residential development in the town. The project was
the subject of a full environmental impact statement
review, which resulted in the planning board, as lead
agency under SEQRA, adopting a findings statement.
After the findings statement was adopted, but before
any of the substantive approvals were granted, peti-
tioners, neighboring property owners, commenced the
instant Article 78 proceeding challenging the “adequa-
cy, accuracy and completeness” of the environmental
impact statement and the findings.?

Respondents moved to dismiss the petition on
the grounds that petitioners’ claims were not ripe for
judicial review and the Supreme Court, Albany County
granted the motion and dismissed the petition. The
Third Department affirmed.?

An administrative decision is ripe for judicial re-
view when the decision is final. Courts have held that
“[a]n action is considered to be final when it represents
a definitive position on an issue which ‘impose[s] an
obligation, denlies] a right or fix[es] some legal rela-
tionship,” resulting in actual, concrete injury[.]”2° Here,
the Court held that although the planning board’s SE-
QRA determination did fix a legal relationship between
the involved agencies in that all involved agencies are
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required to base their findings on the FEIS accepted
by the planning board, the board’s decisions to accept
the environmental impact statement as complete and
to issue SEQRA findings were not “final” because
none of the substantive approvals had been granted.
The Court reasoned that until the substantive approv-
als are granted, the planning board could still deny
the application and thus petitioners” perceived injury
could be prevented without resort to judicial inter-
vention.?” Accordingly, the Court held that petition-
ers’ challenge to the planning board’s SEQRA review
of the Ulster Manor project was not ripe for judicial
review.

lll. The Kaur Appeal

In the Winter 2010 edition of the Municipal Lawyer,
we reported on two cases, Goldstein v. New York State
Urban Development Corporation and Kaur v. New York
State Urban Development Corporation,® both of which
are progeny of Kelo v. City of New London® in that they
address the question whether, and under what cir-
cumstances, a taking of private property (albeit fully
compensated) by the state for use primarily or exclu-
sively by a private entity rather than by the state itself,
is permitted under the Federal and New York State
Constitutions.

In Goldstein, the Court of Appeals affirmed the
Second Department, which had upheld the taking of
property for development by a private developer of
the Atlantic Yards Project, a large mixed-use project in
the Borough of Brooklyn.*® In Kaur, the First Depart-
ment annulled a determination by the Urban Develop-
ment Corporation (“UDC”) approving the acquisition
of private property in the vicinity of Columbia Univer-
sity, a private educational institution, for the purpose
of substantially expanding its campus.3!

In reporting on both cases, we were taken by the
opposite results on quite similar fact patterns. We as-
cribed the difference in the outcomes to, among other
things, the Kaur court’s dissatisfaction (bordering on
contempt) with the record upon which UDC relied
to justify the taking. Although both the Goldstein and
the Kaur courts articulated a standard of review that
would give substantial deference to the agency’s de-
termination (“if an adequate basis for the agency’s de-
termination is shown, and the petitioner cannot show
that the determination was corrupt or without founda-
tion, the determination should be confirmed”),?? the
Kaur court in fact reviewed de novo and rejected the
UDC'’s findings, even though there was no allegation
of corruption, and the only way those findings can be
said to be “without foundation” is if one accords no
credibility to the agency’s consultants or the agency’s
reliance on those consultants.

Although it must be recognized that Justice Cat-
terson’s decision, in which he speaks only for himself

and Justice Nardelli (Justice Richter filed a concurring
opinion and Justices Tom and Renwick dissented) is
the voice of a very divided court, the inadequacy of the
underlying record as found by the First Department

in Kaur, caused us to repeat the old saw that bad facts
make bad law.

In speculating on what the Court of Appeals
would do when it ultimately and inevitably received
Kaur (an appeal had been commenced by the time we
wrote the article), we made the following observation:

Although at first blush a reversal
would seem likely as being consistent
with the Court of Appeals” holding
requiring extreme deference to the
agency’s findings except in the most
egregious of circumstances, this may
be an opportunity for the Court, hav-
ing defined one end of the deference
spectrum with reference to the record
in Goldstein, to define the other end
by rejecting the agency’s findings in
Kaur.%

The Court of Appeals has now spoken and it
comes as no surprise that the Court has reversed the
First Department’s decision in Kaur, relying in large
measure on its holding in Goldstein, but also going to
some pains to rehabilitate the underlying record—a
rehabilitation which is perhaps irrelevant given the
Court’s extreme level of deference to the underlying
agency determinations.?* There is little point in restat-
ing the facts of Kaur and Goldstein, the facts of both
cases having been described at length in the Winter
2010 Municipal Lawyer Case Law Update. Indeed, we
first discussed Goldstein in the Summer 2009 Munici-
pal Lawyer®® and a related case, Develop Don’t Destroy
(Brooklyn) v. Urban Development Corporation, in the
Spring 2009 Case Law Update.3

Interestingly, the Court of Appeals in Kaur, having
already addressed the relevant constitutional issues in
Goldstein, seems less concerned with those issues than
it does with establishing even more firmly the proposi-
tion that, in cases such as these, the agency’s judgment
upon which the taking relies is to be given extraordi-
nary deference. Quoting its decision in Goldstein, the
Court reiterated that in determining whether a taking
will serve a proper public use, the ““actual specifica-
tions of the uses identified by the Legislature as public
has been largely left to quasi-legislative administrative
agencies. It is only where there is no room for reasonable
difference of opinion as to whether an area is blighted,
that judges may substitute their views as to the ade-
quacy with which the public purpose of blight removal
has been made out for that of the legislatively desig-
nated agencies.””%” The Court states these principles
as being based on a consistent body of law going back
over half a century.
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Thus, given our precedent, the de
novo review of the record undertaken
by the plurality of the Appellate Divi-
sion was improper. On the “record
upon which the ESDC determina-
tion was based and by which we are
bound” (citation omitted), it cannot be
said that ESDC’s finding of blight was
irrational or baseless. Indeed, ESDC
considered a wide range of factors
including the physical, economic,
engineering and environmental condi-
tions at the Project site. Its decision
was not based on any one of these
factors, but on the Project site condi-

be viewed on a case-by-case basis (em-
phasis added).!

If, as we had speculated in our Summer 2010 ar-
ticle on Goldstein and Kaur, the Kaur appeal offered the
Court of Appeals the opportunity to circumscribe the
state’s discretion in taking property for public use, the
Court resoundingly rejected that opportunity and, if
anything, confirmed the extraordinary extent of defer-
ence to be accorded to an agency’s determination, not
only in finding facts to justify a taking, but in interpret-
ing and applying the statute from which the agency
derives its authority. In short, it would appear that in
the absence of an entirely one-sided record upon which
there is no room whatever for reasonable people to dif-
fer, the determination of an agency empowered to take

tions as a whole. Accordingly, since
there is record support—“extensively
documented photographically and
otherwise on a lot-by-lot basis” (cita-
tion omitted)—for ESDC’s determina-
tion that the Project site was blighted,
the Appellate Division plurality erred
when it substituted its view for that of

property for a use which the legislature has declared,
and very broadly defined, as a public purpose, is, in
New York, essentially untrammeled.
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the Freedom of Information
Law

e Steer through the special use
permit application process

PRODUCT INFO AND PRICES
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PN: 423999
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our low flat rate shipping charge of $5.95
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From the NYSBA Book Store >
New York Municipal

Formbook Third Edition,
Revised 2010 [y

The New York Municipal Formbook, Third Edition, is the premiere
compendium of forms for anyone whose practice touches on municipal
law. For years, this has been the book that practitioners turn to for all
the forms used in the broad range of issues that involve municipal law—
agreements, property assessments, FOIL requests, bidding, employment,
the environment, special districts and zoning. If you work as a municipal
attorney, this is the go-to guide for the forms used in developing local
laws; shared services and outsourcing agreements; utility contracts;
easements and rights-of-way; highways and fire districts; and a host of
other circumstances.

Municipal Formbook provides you with the appropriate document to
address the varied regulations, ordinances, bylaws and decisions that
govern New York’s municipalities.

This is an essential resource not only for municipal officials, attorneys
and clerks, but for all attorneys whose clients have any dealings with
local government. Many of the forms can be adapted for use in practice
areas such as zoning and municipal litigation, municipal finance and real
estate. Even if you only use a few forms, the time saved will more than
pay for the cost of the Municipal Formbook; and because these forms
are unavailable from any other source, this book will pay for itself many
times over.

New York Municipal Formbook was compiled by Herbert A. Kline, Esq.,
a renowned municipal attorney with more than 50 years' experience,
and edited by his law partner, Nancy E. Kline, Esq.

To see a complete listing of all the forms go to:
(www.nysba.org/NYMuniForms)

Order multiple titles to take advantage of our low flat rate shipping charge of $5.95 per order,
regardless of the number of items shipped. $5.95 shipping and handling offer applies to orders
shipped within the continental U.S. Shipping and handling charges for orders shipped outside the
continental U.S. will be based on destination and added to your total.

*Discount good until November 1, 2010.
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“The Municipal Formbook is an invaluable and
unique publication which includes information
not available from any other source.”
Gerard Fishberg, Esq.

“Many more forms than my prior edition.
Bravo! Already found a form I need for my
village today.”

Chauncey J. Watches, Esq.

Bath, NY
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Book and CD | PN: 41606C | 2006
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