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Introduction
On June 23, 2005, the

U.S. Supreme Court handed
down a long-awaited deci-
sion in the controversial
Connecticut eminent
domain case that chal-
lenged the constitutional
authority of state and local
governments to exercise the
power of eminent domain
for economic development
purposes absent a finding of blight. In affirming a
March 2004 decision of the Connecticut Supreme
Court,1 the U.S. Supreme Court in a 5-4 decision in
Kelo v. City of New London,2 confirmed that the goal of
economic development can be a valid “public pur-
pose” to justify the use of eminent domain under the
Fifth Amendment. In reaching this conclusion, the
Court relied on its precedent in Berman v. Parker3 and
Hawaii Housing Authority v. Midkiff,4 noted that the
phrase “public use” cannot be defined rigidly, and
expressed deference to the decision of legislative
bodies in making these determinations.

Background—The New London Economic
Development Plan

The New London Development Corporation
(hereinafter referred to as “Development Corpora-
tion”), a private, non-profit economic development

corporation was established in 1978 to assist the City
of New London in planning for economic develop-
ment.5 The State Bond Commission authorized
bonds in 1998 to support, among other things, plan-
ning activities in the Fort Trumbull area of the city
and property acquisition to be undertaken by the
Development Corporation.6 In February 1998, Pfizer,
Inc. announced that it was developing a global
research facility on a site adjacent to the Fort Trum-
bull area.7 In April 1998, the City gave initial
approval for the preparation of a development plan
for the Fort Trumbull area, and one month later the
City authorized the Development Corporation to
proceed.8 In June 1998, the City conveyed to Pfizer
the New London Mills site.9

(Continued on page 5)



A Message from the Chair

As a public finance
lawyer, I initially won-
dered what membership in
the Municipal Law Section
had to offer me and my
area of practice. Nearly 18
years later, joining this
Section was one of the best
things I could have done
to broaden my knowledge
of matters affecting the
clients I represent while
offering the opportunity to
network with those who specialize in a number of
unique practice areas as well as those who still main-
tain a general practice while at the same time serving
the needs of their municipal clients.

Much has changed since I joined the Section. The
enhanced scope and quality of our programs, publi-
cations and services are attributable to the efforts of
Chairs before me and the great work of the Executive
Committee and our subcommittees. I will certainly
do my best to continue those efforts and make the
information and meetings we put together timely
and relevant to our members. If you have not done
so already, please visit our Web site as it exemplifies
some of the great things this Section offers and pro-
vides an excellent resource tool to our members. 

My father was a Town attorney in a small town
in Upstate New York. He is one of the main reasons I
became a lawyer and decided to gravitate toward the
municipal field (call it a genetic defect). I still remem-
ber him threatening to take my brother and I to a
Town Board meeting if we did not behave. It wasn’t
until many years later that I fully understood and
appreciated the gravity of that threat. We all know
that the legal profession comes under fire all too
often for the misbehavior of the few. It has been my
observation working with municipal attorneys
throughout the state that, even in the face of intense
political and media pressure, it is a group that gener-
ally exemplifies what it truly means to be a lawyer
and helps improve the image of the profession. One
of the nicest, and most telling, comments made to me
recently during a social setting was, “Gee, I had no
idea you were a lawyer, you are so nice!” Being

pleasant and cordial does not signify weakness and
we should all strive to maintain our professionalism
and ethics notwithstanding external actions or pres-
sures.

I follow in the footsteps of many great Chairs
before me and look forward to the challenges that
await. I travel quite a bit throughout the state and
understand and appreciate the diversity of issues
confronting municipal entities. Sometimes these
issues are quite unique but often they are inextrica-
bly intertwined. The recent Kelo1 decision by the
Supreme Court has attracted significant attention
and will be the focus of programs and written mate-
rials sponsored by our Section. The City of Sherrill2
decision and the recent Cayuga3 case have reopened
many land disputes and other issues affecting
municipalities and their interaction with tribes in
New York. Economic development remains a major
focus area as well as the role municipalities can play
to facilitate same. Legislation recently passed affect-
ing public authorities will change the way such enti-
ties operate and you should look forward to a future
article in the Municipal Lawyer describing these
changes and their impacts. 

All told, these are exciting times for lawyers
working in the municipal field and I along with the
rest of the Executive Committee will do our best to
make sure the Section continues to reach out and
provide timely information and programs to help
practitioners deal with the issues that confront them.
I look forward to seeing many of you at our Fall
meeting, which is part of our ongoing efforts to part-
ner with other Sections to cover as wide an array of
topics as possible. Finally, as my former mentor and
law partner Tom Galloway used to say, always try to
have fun with the practice of law!

Thomas E. Myers

Endnotes
1. Kelo v. City of New London, CT, __ U.S. __ (2005).

2. City of Sherrill, New York v. Oneida Indian Nation of New York,
__ U.S. __ (2005). 

3. Cayuga Indian Nation of New York v. Pataki, 413 F.3d 266 (2d
Cir. 2005).
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From the Editor

The debate over the
exercise of eminent
domain powers by state
and local governments has
taken center stage in the
nation’s media and legisla-
tures as a result of the
United States Supreme
Court decision in Kelo v.
City of New London,
upholding the City’s
authority to condemn pri-
vate property for economic
development. As discussed below, the Kelo debate is
prominently featured both in this publication and in
the program for the upcoming Fall meeting of the
Municipal Law Section.

In this issue of the Municipal Lawyer, Professor
Patricia Salkin, Associate Dean and Director of the
Government Law Center of Albany Law School, ana-
lyzes the Supreme Court’s Kelo ruling, chronicles the
media attention and legislative initiatives that it has
spawned and previews issues likely to arise in the
future in connection with municipal exercise of emi-
nent domain authority for community redevelop-
ment. 

Less controversial, but equally important, is
“Article 18: A Conflicts of Interest Checklist for
Municipal Officers and Employees,” prepared by
Mark Davies, Executive Director of the New York
City Conflict of Interests Board. Reviewing Article 18
of the General Municipal Law, Mr. Davies’ article
outlines the various ethical constraints imposed
upon local government officers and employees,
including prohibited interests in contracts with
municipalities, solicitation and acceptance of gifts,
using or disclosing confidential information, the
receipt of contingent fees and financial and other dis-
closure requirements. 

The case for proper training of the municipal
workforce is powerfully stated by Deb Volberg Pag-
notta, employment counsel to Silverberg Zalantis,
LLP in White Plains. Among the critical subjects for
training highlighted by Ms. Pagnotta in her article
are employment discrimination and harassment pre-
vention, workplace ethics, cultural diversity and
communication, supervisory skills and drug-free and
violence-free work places. Ms. Pagnotta also address-
es who should be trained, and the when, where, why
and how such training should be conducted. 

In June 2005, Thomas E. Myers, a municipal
finance partner at Orrick Herrington & Sutcliffe, LLP
in New York City became the Chair of the Municipal
Law Section. In his first Message from the Chair col-
umn, Mr. Myers describes how Section membership
has enriched his practice and pledges to continue
and enhance the quality of programs, services and
publications provided by the Section to its members.

Completing this issue of the Municipal Lawyer,
Ian G. MacDonald, former Dutchess County Attor-
ney, reviews the procedures contained in the Munici-
pal Home Rule Law for the introduction, adoption
and publication of local laws. 

The Kelo decision will also be a focal point of the
joint Fall Meeting to be held by the Municipal and
Environmental Law Sections of the New York State
Bar Association on September 23–25, 2005 at The Sag-
amore, Bolton Landing, New York. 

On Saturday morning, a plenary session will be
held for members of both sections. The program will
begin with a presentation entitled “Redevelopment
and Economic Development after Kelo,” moderated
by Professor Patricia E. Salkin of Albany Law School,
Albany. The speakers for this panel discussion will be
Richard L. O’Rourke, Esq., Keane & Beane, P.C.,
White Plains; Professor John R. Nolon, Pace Law
School, White Plains; Professor Philip Weinberg, St.
John’s University School of Law, Jamaica and Susan
E. Amron, Esq., New York City Law Department,
New York City. Following this presentation, concur-
rent sessions will be held entitled (1) “Update on
Brownfields: Issues Affecting Municipalities,” and (2)
“Municipal Stormwater Regulation.” The Brown-
fields discussion will be moderated by Professor Joan
Leary Matthews, Albany Law School, Albany. The
speakers for this panel will be David J. Freeman,
Esq., Paul Hastings Janofsky & Walker LLP, New
York City and E. Gail Suchman, Esq., New York City.
The moderator for the Stormwater panel will be Miri-
am E. Villani, Farrell Fritz, P.C., Uniondale. Speakers
on that panel will be Robert H. Feller, Esq., Bond
Schoeneck & King, PLLC, Albany; Barbara Kendall,
New York State Department of Environmental Con-
servation Region 3, New Paltz, and Walter R. Artus,
CPESC, The Chazen Companies, Poughkeepsie.

Concluding the Saturday morning session will be
a presentation entitled “Current Ethics Issues in Land
Use and Environmental Law: Simulation of a Local



Planning Board Session.” The speakers will be Marla
B. Rubin, Esq., Law Office of Marla B. Rubin, Mohe-
gan Lake and Mark Schachner, Esq., Miller, Mannix,
Schachner & Hafner, LLC, Glens Falls. 

On Saturday evening, a group dinner will be
held at the hotel. Professor Nicholas A. Robinson of
Pace Law School will speak on the topic of “Simula-
tion: Acquisition and Multiple Use of Open Space:
Redevelopment of the General Motors Plant in Tarry-
town.”

On Sunday morning, the Municipal Law Section
will conduct its own program commencing with a
“SEQRA/Land Use Caselaw Update,” by Sean Hop-
kins, Esq., Renaldo Myers & Palumbo PC, Buffalo.
That presentation will be followed by an “Election
Law Update,” by Stanley Zalen, Esq. and Peter

Kosinski, Esq., of the New York State Board of Elec-
tions, Albany. Concluding the program will be an
“Update on IDEA,” by Karen Norlander, Esq., Girvin
& Ferlazzo, P.C., Albany.

Under New York’s Mandatory Continuing Legal
Education Rules, the program has been approved for
6.5 credits in the areas of Professional Practice/Prac-
tice Management for experienced attorneys and 1
MCLE credit hour in Ethics. Several sporting events
and field trips are being arranged for the weekend.
The combination of cutting-edge seminars and the
natural beauty and recreational opportunities at the
Sagamore make this a can’t-miss event.

Lester D. Steinman
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In July 1998, a consulting team began working
on the development plan for New London.10 The
development plan area consists of approximately 90
acres on the Thames River, adjacent to the proposed
Fort Trumbull State Park and the Pfizer facility,
which opened in June of 2001.11 The area consists of
about 115 lots, including both residential and com-
mercial uses.12 In its preface to the development
plan, the Development Corporation stated that its
goals were to create a development that would com-
plement the Pfizer facility, create jobs, increase tax
and other revenues, encourage public access to the
waterfront and work towards revitalization of the
city.13 The development plan organized the land area
into seven parcels of land, and planned to retain
ownership of the land and lease parcels to private
developers, requiring that developers comply with
the terms of the development plan.14

The development plan was expected to generate
a significant number of jobs,15 and tax revenue for
the City.16 With the exception of the new Pfizer facili-
ty that had recently been built, the City had experi-
enced major economic declines with the loss of
almost 2,000 government jobs in 1996, and the state
had designated the City as “distressed.”17 The City
approved the development plan in January 2000, and
authorized the Development Corporation to acquire
properties within the development area.18 In October
2000, the development corporation voted to use the
power of eminent domain to acquire properties with-
in the development area whose owners had not been
willing to sell, and in November 2000 they filed con-
demnation proceedings that led to the litigation.19

The Connecticut Supreme Court Ruling
Finding that in each case, the Development Cor-

poration had proper authority to institute condemna-
tion proceedings, the State Supreme Court held that
the public use clauses of the Connecticut and federal
constitutions (which are identical) authorize the exer-
cise of eminent domain power in furtherance of a
significant economic development plan that will
result in benefits to the distressed city.20

In addressing first the constitutionality of Chap-
ter 132 of the Connecticut General Statutes that
authorizes the use of eminent domain for private
economic development,21 the Court noted a history
of taking a “flexible approach to the construction of
the Connecticut public use clause.”22 Citing to earlier
precedent23 to define what is meant by a “public
use,” the Court reiterated, “‘Public use’ may there-
fore well mean public usefulness, utility or advan-

tage, or what is productive of general benefit; so that
any appropriating of private property by the state
under its right of eminent domain for purposes of
great advantage to the community, is a taking for
public use.”24 The Court went on to uphold the def-
erential approach that is afforded to legislative decla-
rations of public use, noting that it is difficult to
draw a precise line between what is a public use and
what is a private use, preferring to follow precedent
stating that “The power requires a degree of elastici-
ty to be capable of meeting new conditions and
improvements and the ever increasing necessities of
society.”25 The Court also noted that prior Connecti-
cut case law stands for the proposition that when the
government exercises its eminent domain power and
allows the land to be sold or leased to private devel-
opers, so long as the initial public purpose for the
action was for a public use, that same public use con-
tinues after the property is transferred to private per-
sons.26 Furthermore, the Court noted that any benefit
to the private developer is secondary to the public
benefit that results from economic growth and com-
munity revitalization.27 The Court concluded that
where the legislative body has rationally determined
that an economic development plan will promote
significant economic development, this constitutes a
valid public use for the exercise of the eminent
domain power under both the state and federal con-
stitutions.28 In addressing concerns over the potential
for abuse as to what constitutes a valid public pur-
pose, the majority concluded “that responsible judi-
cial oversight over the ultimate public use question
does much to quell the opportunity for abuse of the
eminent domain power.”29

The Court also concluded that a valid public
purpose is not defeated when the condemnation plan
includes a transfer of land to private entities.30 Not-
ing that integral to the plan was Pfizer’s decision to
locate in the town, the Court relied on testimony
from the record below that Pfizer was key to the plan
as it was unusual for a major employer to move into
a “brown site” in a major urban area, and that this
offered a unique opportunity to the City to take
advantage of a number of things that would happen
at the site as a result of this move.31 In upholding the
trial court’s determination that “in the context of
severe economic distress faced by the city, with its
rising unemployment and stagnant tax revenues, the
benefits to the city will outweigh those to Pfizer,”32

the Court determined that the takings were not pri-
marily intended to benefit a private party.33 In fact,
the Court noted in response to criticism that the City
responded to Pfizer’s specific development require-
ments, that “had the development corporation failed
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to consider demands by the Pfizer facility, its plan-
ning would have been unreasonable.”34 The Court
makes clear that their holding does not give a license
for eminent domain simply for the purpose of
greater tax revenues, but that rather, “rationally con-
sidered municipal economic development projects
such as the development plan in the present case
pass constitutional muster.”35

The Court next rejected plaintiffs’ claim that the
condemnation must fail as there was no assurance of
future public use.36 In upholding the trial court’s
finding that the city’s lack of future involvement
does not mean that the development corporation and
the developers are not bound to use the property in
accordance with the approved plan, the Court relied
on the existence of sufficient written agreements to
this effect.37 The Court also upheld the City’s delega-
tion of the eminent domain power to the develop-
ment corporation finding that the development cor-
poration is the statutorily authorized agent for the
implementation of the development plan, a valid
public purpose, and that the development corpora-
tion is not acting to further its own operations.38 In
applying a three-prong test: 1) whether the entity is a
private entity; 2) whether a public purpose is being
advanced; and 3) where the benefit of the property
taken is considered to be available to the general
public,39 the court noted that there was no disagree-
ment over the private entity status of the develop-
ment corporation; that the public purpose was
advanced by giving the development corporation
authority to acquire property to implement the
development plan; and that the public as a whole
benefits from the actions of the private development
corporation who turns the property over to private
developers and tenants.40

The U.S. Supreme Court 
The U.S. Supreme Court granted review in Sep-

tember 2004 to determine “whether a city’s decision
to take property for the purpose of economic devel-
opment satisfies the ‘public use’ requirement of the
Fifth Amendment.”41 Answering this question affir-
matively, the Court placed great emphasis on the fact
that a public planning process was employed, noting
that the eminent domain takings here were “execut-
ed pursuant to a ‘carefully considered’ development
plan . . .”42

The Supreme Court also rejected the notion that
the phrase “public use” must be equated with “use
by the public,” and relying on Hawaii Housing
Authority v. Midkiff,43 stated that the “court long ago
rejected any literal requirement that condemned
property be put into use for the general public.”44

Writing for the majority, Justice Stevens explains that

by the close of the 19th Century, the Court
“embraced the broader and more natural interpreta-
tion of public use as ‘public purpose.’”45 Turning to
the question of whether the City’s redevelopment
plan is a valid public purpose, the Court acknowl-
edged that over the years it has recognized that the
needs of society have varied and have evolved over
time to reflect changing circumstances, and that
“public use jurisprudence has widely eschewed rigid
formulas and intrusive scrutiny in favor of affording
legislatures broad latitude in determining what pub-
lic needs justify the use of the takings power.”46

Justice Stevens mentions numerous times the fact
that the city had a plan, that the plan was compre-
hensive, and that it was developed using a thorough
deliberative process. He concludes that “Because that
plan unquestionably serves a public purpose, the
takings challenged here satisfy the public use
requirements of the Fifth Amendment.”47

In addressing the use of a local development cor-
poration to implement and execute the economic
development plan, Stevens quotes from Berman v.
Parker that, “We cannot say that public ownership is
the sole method of promoting the public purposes of
community redevelopment projects.”48 Further, the
Court rejected the petitioners’ argument that the gov-
ernment should have to prove with “reasonable cer-
tainty” that the redevelopment plan will produce the
expected public benefits. This, said the Court, was
best left to the legislatures and not to the judiciary. 

Kelo Attracts Unusual Media Attention 
Immediately following the decision, the Institute

for Justice, a self-described Libertarian Law Firm,
along with other organizations sympathetic to the
plight of Suzette Kelo and others similarly situated,
launched a national media campaign berating the
Supreme Court’s decision. The following admoni-
tions came from Institute staff: “The Court simply
got the law wrong today, and our Constitution and
country will suffer as a result. . . . With today’s rul-
ing, the poor and middle class will be most vulnera-
ble to eminent domain abuse by government and its
corporate allies. The 5-4 split and the nearly equal
division among state supreme courts shows just how
divided the courts really are. This will not be the last
word.”49 “It’s a dark day for American homeowners.
While most constitutional decisions affect a small
number of people, this decision undermines the
rights of every American, except the most politically
connected. Every home, small business, or church
would produce more taxes as a shopping center or
office building. And according to the Court, that’s a
good enough reason for eminent domain.”50 Ralph
Nader added that, ”The U.S. Supreme Court’s deci-
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sion in Kelo v. City of New London mocks common
sense, tarnishes constitutional law and is an affront
to fundamental fairness.”51

The negative spin, however, was countered by
thoughtful comments from leading land use planners
and attorneys who noted that, “The best protection
from unfair use of eminent domain is a thorough,
open and transparent planning process. The Court
reaffirmed this at the same time it correctly ruled
that the proper place to decide whether eminent
domain should be used or not is in the hands of local
communities, not federal courts.”52 These comments
were echoed by Washington, D.C. Mayor Anthony A.
Williams: “[Eminent domain] has been indispensable
for revitalizing local economies, creating much-need-
ed jobs, and generating revenue that enables cities to
provide essential services. With cities and towns fac-
ing ever-shrinking resources, we need all the help we
can to redevelop our neighborhoods and provide
jobs for our citizens.”53 The Boston Redevelopment
Authority (BRA) noted that economic development
is “an essential public purpose of cities and towns,”
and that “‘While the BRA does not utilize eminent
domain in the same manner as New London, we do
believe that this ruling affirms the importance of
maintaining a strong planning and economic devel-
opment agency to help create and implement the
public vision for growth.”54 University of Chicago
Law Professor Lior Strahilevitz explained that the
decision “. . . means the federal courts are going to
stay out of these disputes except in the most egre-
gious circumstances. Had the court gone the other
way, I think it would have meant the federal courts
would have had their dockets full of challenges to
the exercise of eminent domain.”55

Perhaps Paul Farmer explained it best in a recent
Op Ed:

The Court’s decision did not expand
government power to use eminent
domain. It maintained over 200 years
of practice and relied on over 100
years of precedents. No new tests
were enunciated, no new powers
given to local governments. The
Court affirmed that a thorough and
engaged planning process protects
the values of citizens and their com-
munity. The Court affirmed that
these are local matters, decided with-
in the context of each state’s laws.

Congress Gets Into the Action
Immediately following the Court’s decision,

members of Congress joined the media frenzy declar-

ing war against the use of eminent domain. House
Majority Leader Tom DeLay said that the Supreme
Court’s ruling would go down in history as a traves-
ty as the House of Representatives voted 365-33 to
condemn the decision. The resolution (H.R. 340) was
just the first step. Representative Phil Gingrey intro-
duced the “Protection of Homes, Small Businesses,
and Private Property Act” (H.R. 3087) which pro-
vides that eminent domain powers shall be used
only for “public use,” and the bill specifically pro-
vides that this “shall not be construed to include eco-
nomic development.” A companion bill (S. 1313) was
introduced by Senator John Cornyn. 

Representative Bonilla, along with 18 House
cosponsors, introduced H.R. 3405 that would bar fed-
eral economic development assistance to any state or
local government that uses the power of eminent
domain to obtain property for private commercial
development. The bill, known as the “Strengthening
the Ownership of Private Property (STOPP) Act,”
would cut off all federal financial assistance under
any federal economic development program to any
unit of government that uses its eminent domain
power to promote economic development.

The Private Property Rights Protection Act (H.R.
3135) sponsored by Representatives James Sensen-
brenner and John Conyers, would bar the use of fed-
eral economic development funding for any econom-
ic development project where a governmental unit
has used its eminent domain power. The bill has 119
co-sponsors in the House. A bill introduced in the
State of Rhode Island (H.R .6636) asks Congress to
amend the Constitution to address Kelo. 

The Impact of Kelo in New York: Will State
Legislation Alter the State of the Law? 

Congress is not the only legislative body to
respond, as dozens of proposals have been intro-
duced in statehouses across the country. According
to one count, just weeks after Court handed down
the decision, lawmakers in 28 states have introduced
more than 70 bills with various responses to the use
of eminent domain.56 For example, legislators in
Alabama, California, Florida, Louisiana, Michigan,
New Jersey, Ohio and Texas have currently proposed
or are drafting state constitutional amendments pro-
hibiting the use of eminent domain for private devel-
opment. In Georgia, one bill would prohibit using
eminent domain for the purpose of “improving tax
revenue.” Delaware has legislation to create a task
force in the aftermath of Kelo and it is charged with
making recommendations to restrict eminent domain
for a bona fide public use. A second bill would
require that a public use be described at least six
months before the proposed taking in a planning
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document. The Governor in Mississippi created a
task force on eminent domain by Executive order. In
Alabama, one bill would prohibit using eminent
domain for “retail, office, commercial or residential
development.” In addition, two house resolutions
have been introduced to disapprove of the Kelo deci-
sion. A constitutional amendment in Texas would
prohibit “taking private property for the primary
purpose of economic development.” Legislation in
Minnesota would similarly prohibit the use of emi-
nent domain for economic development purposes. A
bill in Massachusetts would also prohibit eminent
domain for economic development unless there is
finding of blight. In New Jersey, lawmakers have
introduced proposals to provide that just compensa-
tion for single-family residences be based on the cost
of comparable relocation properties, and another
approach suggests preventing the use of condemna-
tion to acquire residential properties altogether. 

Although the decision in Kelo did not change the
law in New York, the state is not immune from leg-
islative attempts to restrict the ability of local govern-
ments to exercise this power. Assemblyman Richard
Brodsky announced a proposal that would give
property owners 90 days instead of the current 30
days to appeal condemnations. Brodsky’s proposal
also provides that property owners who are dis-
placed must be paid at least 150 percent of the mar-
ket value of their homes, and the proposal limits the
use of eminent domain to comprehensive economic
development plans that have been discussed in pub-
lic meetings and approved by local legislators. 

Another proposal, S.5936, would allow the use of
eminent domain for economic development only in
blighted areas. Since the decision came down at the
end of the legislative session in New York, it is likely
that this proposal is the first of many to come.

The Future of Eminent Domain
The sky is not falling. Municipal attorneys can

continue to advise their clients that eminent domain
remains available as one of the tools, used appropri-
ately, to enable localities to engage in community
redevelopment. Consistent with the position of the
American Planning Association, eminent domain
should be considered a tool of last resort. Municipali-
ties should look for ways to enable redevelopment
and facilitate land reassembly without the severity of
eminent domain. 

Prior to using eminent domain, municipal attor-
neys should ensure that the local government has
engaged in a comprehensive public planning
process, and that the proposed redevelopment plan
has been fully vetted with the impacted communi-

ties. Public notice, education and outreach are critical
components of this process. Careful consideration
must be afforded to issues involving social equity.
Particularly where low-income and minority popula-
tions may be subjected to displacement, government
has a moral responsibility to address relocation
options and to assist in facilitating any necessary
moves. Often, displaced residents are not the
landowners and therefore they may be left with no
financial compensation yet forced to find shelter else-
where.

The next frontier in the eminent domain battle is
likely to bring the subject of fair compensation to the
forefront. Whether fair market value of the property
before the redevelopment takes place is fair and ade-
quate compensation when eminent domain is used is
subject to debate. Assemblyman Brodsky places the
number at 150 percent of fair market value regardless
of the particular situation. Factors—including
longevity of title to the property, whether the proper-
ty is used as a primary residence, the purchase price
(including all expenses), and the estimated value of
the property after the implementation of the redevel-
opment plan—could all become part of a new
method for calculating fair market value. It may be
easy (and perhaps practical) to assign an arbitrary
number as indicative of fair market value, but this
may not always be accurate. Formulas and compen-
sation theories will likely be debated in scholarly cir-
cles and in the courts over the next several years. 

In the aftermath of Kelo, the storm may be over
but the dust is still settling. Local governments need
not fear eminent domain, but it should be exercised
with continued discretion, after careful deliberation
and with sensitivity to the community and to indi-
vidual homeowners. While there is no denying that
opponents can point to individual situations where
the eminent domain power was clearly abused by
local governments, the fact remains that these are
exceptions rather than representative of government
actions as a whole. The practice of law in the public
sector is based upon the public trust, and municipal
attorneys must continue to provide advice and coun-
sel to localities consistent with this trust.
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Article 18: A Conflicts of Interest Checklist
for Municipal Officers and Employees
By Mark Davies

Article 18 of the New
York State General Munici-
pal Law sets forth certain
baseline conflicts of inter-
est standards that apply in
every municipality in the
State, except New York
City, where only Article
18’s financial disclosure
requirements apply.1 Arti-
cle 18 has been harshly
criticized over the years
for its complexity, for its
overinclusiveness in the prohibited interest provi-
sions of section 801, for its lack of penalties, and for
its enormous gaps. Proposals to address these signifi-
cant problems, however, have repeatedly fallen on
deaf ears in the State Legislature.2 Municipalities,
their officers, employees, and counsel, and those who
appear before or do business with municipal agen-
cies thus have no choice but to understand and com-
ply with current Article 18, although municipalities
may (and should) adopt an effective local conflicts of
interest law or resolution, as the case may be.3 This
article accordingly presents a plain language check-
list of the requirements of Article 18 that municipal
attorneys may employ for their municipal clients.4
Attorneys must also consult any local municipal
ethics code and may wish to modify this checklist to
reflect any additional requirements contained in any
such local code.

At the outset, one should emphasize that Article
18 defines both “municipality” and “municipal offi-
cer or employee” broadly. “Municipality” includes
not just political subdivisions (counties, cities, towns,
and villages) but school districts, public libraries,
BOCES, consolidated health districts, urban renewal
agencies, town and county improvement districts,
industrial development agencies, fire districts, and
even the OTB, as well as many other agencies.5
“Municipal officer or employee” includes all officers
and employees of the municipality, whether paid or
unpaid, with certain exceptions.6

(1) Prohibited Interest in a Contract with the
Municipality

A municipal officer or employee may not have
an interest in a contract with the municipality if he or
she has any control over the contract, unless an
exception applies.

Applicable sections: New York State General
Municipal Law §§ 800–804, 805

Penalty for violation: misdemeanor; contract void
and cannot be ratified

Elements of a violation:

(a) Does the matter involve a contract with
the municipality?

A claim against the municipality is considered a
contract with the municipality.

Note: The officer or employee does not have to be a
party to the contract.

(b) Will the officer or employee receive a
financial benefit as a result of that con-
tract, or will his or her spouse or minor
children or dependents or outside busi-
ness or employer or a corporation in
which the officer or employee owns
stock receive such a benefit?

(c) Does the officer or employee have any
control over the contract? That is, does
the officer or employee, either as an indi-
vidual official or as a member of a board,
have the power or duty to negotiate, pre-
pare, or approve the contract or approve
payment under it or audit bills under it
or appoint anyone who does? 

Note: It does not matter if the officer or employee dis-
qualifies (“recuses”) himself or herself; the question is
whether he or she has the power or duty to do any of
those things.

(d) Do any of the exceptions in Gen. Mun.
Law § 802 apply or is the contract an
employment contract between the
municipality and the officer or employ-
ee’s spouse, minor child, or dependent?

The most common exceptions include:
(1) having an interest that is prohibit-
ed solely because the municipal offi-
cer or employee works for a person or
firm that has a municipal contract,
where the officer or employee is only
an officer or employee of the firm, has
nothing to do with the contract at the
firm, and will not have his or her
compensation at the firm affected by
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the contract; (2) having an interest in a
contract between the municipality and
a not-for-profit organization; (3) hav-
ing an interest in an existing contract
at the time the officer or employee
joins the municipality (but this excep-
tion does not apply to the renewal of
the contract); (4) having an interest in
a contract where the interest arises
solely from stockholdings and the offi-
cer or employee owns or controls less
than 5 percent of the stock; (5) having
an interest in municipal contracts
where the total amount paid under
the contracts is no more than $750
during the fiscal year.

• If the answer to questions (a), (b), and (c) is yes
and if the answer to question (d) is no, then
the interest is prohibited. Neither recusal nor
public bidding will cure the violation.

• If the answer to questions (a) and (b) is yes,
but the answer to question (c) is no, then the
interest is not prohibited but the officer or
employee must disclose it to the municipal leg-
islative body.

• If the answer to questions (a), (b), and (c) is
yes, but an exception applies, then the interest
is not prohibited, but the officer or employee
must disclose it to the municipal legislative
body (unless the interest falls under General
Municipal Law § 802(2)).

(2) Dual Employment

“Generally, one person may hold two offices
simultaneously unless a constitutional or statutory
prohibition bars concurrent holding of the positions,
or unless the offices are incompatible.”7 Two offices
are incompatible if one is subordinate to the other or
if there is an inherent inconsistency between the two
offices.8

Examples of statutory prohibitions on holding
simultaneous offices: town board member and town
ZBA member (Town Law § 267(3)); two city offices
(Second Class Cities Law § 19); elective and
appointive village offices (Village Law § 3-300(3)).

Examples of incompatible offices: town board
member and secretary to town ZBA (1990 Op. Atty.
Gen. (inf.) 1099); town ZBA clerk and assistant town
building inspector (1964 Op. Atty. Gen. (inf.) Jan. 23);
county planning commission chair and ZBA member
of village within same county (Op. Atty. Gen. (inf.)
86-36); village trustee and member of village housing
authority (1976 Op. Atty. Gen. (inf.) 198).

(3) Miscellaneous Ethics Requirements

Applicable sections: New York State General
Municipal Law §§ 805-a, 805-b

Penalty for violation: disciplinary action

Prohibitions:

(a) Requesting gifts. An officer or employee
may not request a gift where it might
appear that the gift was intended to
reward or influence him or her in per-
forming his or her official duties.

(b) Accepting gifts. An officer or employee
may not accept a gift (or gifts) worth $75
or more where it might appear that the
gift was intended to reward or influence
him or her in performing his or her offi-
cial duties.

(c) Disclosing confidential information. An offi-
cer or employee may not disclose confi-
dential information that he or she
acquired in the course of his or her offi-
cial duties.

(d) Using confidential information. An officer
or employee may not use confidential
information to further his or her person-
al interests.

(e) Matters before your agency. An officer or
employee may not be paid (or make an
agreement to be paid) in connection with
any matter before his or her agency or an
agency over which he or she has jurisdic-
tion, or an agency to which he or she has
the power to appoint someone.

(f) Contingent fees. An officer or employee
may not be paid (or make an agreement
to be paid) in connection with any mat-
ter before any agency of the municipality
where the payment depends on action
by the agency with respect to the matter
(but a fee based on the reasonable value
of the services performed can be fixed at
any time).

(4) Disclosure

(a) Disclosure of interests in contracts (New
York State General Municipal Law § 803).
See Item (1) above.

(b) Disclosure in land use applications (New
York State General Municipal Law § 809).
Applicants in land use matters must dis-
close (i) the name and residence of State
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officers, officers and employees of the
municipality, and officers and employees
of any municipality of which the munici-
pality is a part, who have an interest in
the applicant and (ii) the nature and
extent of the interest. Officials are
deemed to have an interest in the appli-
cant if they or a family member is the
applicant, works for the applicant, has
stock in the applicant, is a member of a
partnership or association applicant, or
has an agreement with the applicant to
receive anything if the application is
approved. A “knowing and intentional”
violation is a misdemeanor. By common
law, the interested municipal official
must recuse.

(c) Annual financial disclosure (New York State
General Municipal Law §§ 810–813). Cer-
tain officials must file annual financial
disclosure reports.9
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Basic Training: Guidelines for Municipal Employers
By Deb Volberg Pagnotta

“Training is everything. The peach was once a bitter almond; cauliflower is nothing but cabbage
with a college education.”1

Municipalities serve in
dual roles: governmental
entities and employers.
This writer will not bore
you with the statistics on
the exponentially increas-
ing litigation against
municipalities in their
roles as employers. That
said, every municipal
worker should be trained
not only in the substance
of their jobs, but also on
their responsibilities for complying with harassment,
discrimination, and other employment laws. Why?
First, government employees need accurate and
practical information to comply with the complex
web of federal, state and local employment laws.
Second, municipalities will save money, time and
other tangible and intangible resources by reducing
the number of employment law claims with the
attendant costs of investigating, litigating, and
resolving those claims. Third, recent court decisions,
federal guidelines, and state laws make it essential
that you provide employees training on certain
employment laws. Providing such training not only
ensures that you are in statutory compliance, but
may help you to avoid punitive damages in employ-
ee lawsuits and assert a defense to harassment and
even some criminal charges. Following is a discus-
sion of frequently asked questions about training.

Who Should Be Trained? 
Your entire workforce should be trained. This

includes top-level managers and supervisors, mid-
management, rank-and-file employees, interns and
even volunteers. For some trainings, it is preferable
to train management first: Not only does this send a
powerful message to the troops that the employer
takes this very seriously, but there may be issues spe-
cific to management. For example, managers should
be separately trained on their express responsibilities
regarding the prevention and response to discrimina-
tory and harassing behavior, leave policies, and wage
and overtime issues. Other issues, such as ethics,
may be addressed concurrently organization-wide.

When Should Employees Be Trained? 
Obviously, the frequency of training depends

upon the type and scope of training, the size of the
workforce, the employer’s budget and the specific
needs of the organization. The primary goal of train-
ing is to educate the workforce, thereby reducing the
occurrence of inappropriate or otherwise illegal
behavior. Ensure that new employees are trained as
soon as practicable. If fiscally possible, provide annu-
al trainings to the full workforce: employees should
be kept abreast of changes in the laws, their applica-
tion and interpretation. Assuming a full-scale initial
training is provided, it may be enough to provide
much shorter follow-up sessions. If, however, you
have significant employee turnover, it would be pru-
dent to provide full annual trainings to new employ-
ees.

Where Should the Trainings Be Conducted? 
Efficiency militates in favor of on-site training, if

you have the space available. Employees attending
the training may be swiftly withdrawn from the class
if needed to deal with work-related issues and
returned if possible. This also keeps costs lower.
However, allowing employees to wander in and out
of the trainings at will certainly undercuts the credi-
bility and utility of the program. Off-site training
may send a stronger positive message concerning the
seriousness of the topics and the employer’s commit-
ment. It may also allow the employees to focus on
the issues at hand without constant interruption by
work demands. Finally, it may also be a way to
ensure that the less enthusiastic employees actually
attend the programs and do not find pressing excus-
es to avoid attendance.

Should the Trainings Be Mandatory?

Yes. In reality, if employees are told they may
“voluntarily” attend trainings, frequently employees
will be reluctant to take the time from a very busy
day to attend. Other employees are just viscerally
hostile to the very idea of the trainings, believing
that the laws are frivolous, irrelevant or already fully
understood. Some of the employment issues are
indeed sensitive and the concept of public discussion
of such issues may alarm some individuals. Labeling
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the trainings as mandatory—and actually requiring
attendance—not only publicly affirms the commit-
ment of the employer to compliance, but also aids in
minimizing potential legal exposure.

Who Should Conduct the Trainings?
In-house Personnel. Your own human resources

personnel may conduct the trainings. One upside is
cost: presumably that trainer is on your payroll any-
way and would not require additional compensation
for simply doing their job. Another upside is that the
trainer would have detailed familiarity with your
organization and a good understanding of the issues
particularly significant and relevant to your work-
force. The downside is two-fold: First, familiarity
breeds contempt, and your workforce may not
accord your in-house trainer any particular respect;
second, the trainer should have legitimate expertise
in the areas being taught, and a benefits-and-com-
pensation human resources generalist may have nei-
ther the requisite substantive knowledge on employ-
ment laws, nor necessarily any teaching aptitude.

Outside Trainers. The exponential growth in
employment-related litigation has fueled a similar
growth in companies and individuals who provide
training on employment-related issues, both in-class
and on-line. (Full disclosure mandates telling you
that this writer is the principal of Interfacet, Inc., an
organization that provides in-class training.) On-line
training may be an option, particularly for larger
workforces. It should provide a measure of consis-
tency, individualized documentation that the training
actually took place, and flexibility in scheduling of
the training. However, on-line training may lack the
opportunity for personal engagement and real focus
provided by the best in-class trainers. Employees
easily may complete an on-line training but fail to
genuinely understand and incorporate the concepts
into their actions. The best in-class trainings do pro-
vide that extra measure. When choosing the trainer,
do your homework. Check references: When and
where have the trainers previously trained this type
or size of workforce? What are the trainers’ back-
grounds? Are they truly knowledgeable in the sub-
ject or simply training from a scripted PowerPoint
presentation or a single “train-the-trainers” session?
Ask if you can observe them at another training.
Request a proposed, detailed agenda. Ascertain any
potential hidden costs, such as travel or materials.
Make sure the trainings are tailored to your organi-
zation: A “cookie-cutter” training may do more harm
than good. Finally, you may always negotiate on
price and scheduling. 

How Big Should the Classes Be?
Size of class. For in-class trainings, given the

constraints of time and money, try to limit the size of
classes to 30 attendees and under, if possible. In prac-
tice, group dynamics may change in profound ways
based on group size. Interestingly, individual
employees who are resentful of having to take the
workshop typically act more hostile in a larger
group, particularly if they have a group of “silent
supporters.” In a smaller group, that individual is
held accountable for his or her comments and a good
trainer will be able to at least partially defuse hostili-
ty by personalizing the training and making it mean-
ingful to each attendee. In larger groups, attendees
tend to pay less attention, as they feel the presenter
will pay less attention to them.

On What Subjects Should Municipal
Employees Be Trained?

Discrimination and Harassment Prevention

Myriad federal, state and local laws prohibit
employers—private and public—from taking adverse
action against employees based on a laundry list of
“protected characteristics.” In New York State alone,
based on federal and state law, this list includes: age,
alienage/citizenship, arrest/conviction record, carri-
er status, color, creed, disability, genetic predisposi-
tion, marital status, military status, national origin,
race, religion, sex and sexual orientation. But some
local governments extend the protections even fur-
ther. The Westchester County Human Rights Law
includes “ethnicity” and “familial status” as protect-
ed characteristics. The New York City Human Rights
Law also covers gender and gender identity,2 and
status as victim of domestic violence, stalking and
sex offenses. As social and political winds change,
the lists continue to grow: in Washington, D.C., for
example, matriculation, personal appearance, family
responsibilities, smoking and political affiliation are
all protected characteristics under local law; in
Michigan, weight is protected. 

The Supreme Court, the federal Equal Employ-
ment Opportunity Commission (EEOC) and lower
courts have made it crystal clear that to avoid liabili-
ty for discrimination, employers should not simply
hand out anti-discrimination/harassment policies
but must actually provide training to each employee
on how to prevent and avoid employment discrimi-
nation, sexual harassment and other forms of work-
place harassment.3 After a decade of confusion over
harassment issues, in 1998, the Supreme Court, in
companion cases, Faragher v. City of Boca Raton4 and
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Burlington Industries, Inc. v. Ellerth5 crafted a new
standard for vicarious employer liability for sexual
harassment: Employers are strictly liable for the tan-
gible acts of supervisors in violation of Title VII.
Under Faragher/Ellerth, employers may avoid liability
only by proving that (a) they have taken adequate
steps to “prevent” and “correct” inappropriate
behavior and (b) that the complaining employees
unreasonably failed to utilize internal grievance
mechanisms.6

Following up in Kolstad v. American Dental Associ-
ation,7 the Supreme Court held that employers who
could demonstrate they had made “good-faith” com-
pliance efforts could escape vicarious liability for
punitive damages even though their managers had
taken adverse and discriminatory actions in violation
of company policies. Since then, courts widely have
interpreted the “prevention” piece of the Faragher/
Ellerth affirmative defense and the “good-faith” com-
pliance efforts under Kolstad as requiring not only the
development and dissemination of anti-discrimina-
tion/harassment policies but training the workforce
(general and supervisory) to those policies. This
applies broadly not only to gender-based discrimina-
tion and harassment, but to discrimination based on
race, age, disability and other “protected characteris-
tics.”8

General anti-discrimination training should pro-
vide an understanding of the overarching laws and
their rationales; the scope of discriminatory behav-
iors (including harassment as a form of discrimina-
tion); what constitutes inappropriate behavior,
whether visual, verbal, written or physical; how to
determine if behavior is acceptable; why intent is
irrelevant in perception of harassment; how to assess
the “totality of the circumstances”; how to avoid
communication which may inadvertently offend; the
consequences of false claims; and the prohibition
against retaliation. In addition, managers and super-
visors should be trained on their specific responsibil-
ities in identifying, preventing and responding to
allegations of discrimination.

Workplace Ethics

Following widespread and widely publicized
allegations of fraud and corruption in the private
sector, “ethics” litigation soon may be called the dis-
crimination litigation of the “00” decade. That trend
will not be limited to private employers. As this arti-
cle goes to press, on July 18, 2005, U.S. Attorney Gen-
eral Patrick J. Fitzgerald, expanding an investigation
into corruption at City Hall in Chicago, announced
that two city officials were charged with rigging hir-
ings to get around a court-ordered ban on political
patronage abuses. The officials stand accused of par-
ticipating in a plot that included sham interviews

and the falsification of interview scores to ensure that
well-connected applicants got jobs.

Since 1991, federal sentencing guidelines have
offered a reduced sentence to organizations, includ-
ing municipalities, convicted of a federal crime if that
entity can demonstrate that notwithstanding the vio-
lation, it had an “effective” compliance program in
place (provided that a high-level employee was not
involved in the crime). Effective November 1, 2004,
the United States Sentencing Commission changed
the definition of an “effective” program from one
that provides due diligence to prevent and detect
criminal violations, to one that also must “promote
an organizational culture that encourages ethical con-
duct and a commitment to compliance with the
law.”9 Commentary to the Guidelines specifically
notes that “Section 8B2.1(b)(4) makes compliance and
ethics training a requirement, and specifically
extends the training requirement to . . . all the organi-
zation’s employees.”10

Clearly, simply providing employees an ethics
policy or code of conduct is not enough. “Small”
organizations (fewer than 200 employees) may pro-
vide training through informal meetings with staff
members to communicate the employer’s compliance
and ethics program, but organizations with 200 or
more employees should provide more formally
planned and implemented training programs. More-
over, this communication and training obligation is
ongoing, requiring “periodic” updates.11

The periodic training should cover (at a mini-
mum and depending on the target employees):
impartiality in performing official duties; misuse of
position; representation to courts and other agencies;
confidential information; conflicts of financial and
political interest; need for financial disclosure; proper
accounting; organizational property; gifts and favors
between employees and from outside sources; hono-
raria; seeking other employment; concurrent outside
employment; supplementation of salary; reporting
misconduct; and post-employment activities.

Such training not only protects the employer and
employees against criminal liability, but visibly
enhances the actual and perceived ethical profile of
the government worker, who all too often is unfairly
suspected of graft, corruption and dishonesty. It
articulates guidelines for new employees who might
not be familiar with some ethical issues specific to
the public sector; reinforces the good habits of long-
time public servants; provides a “common playing
field” for employees on which to understand their
obligations; and discourages behavior which,
although previously tolerated, may no longer be
acceptable in the post-Enron world.
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Cultural Diversity and Communication

Evolving diversity at the workplace and in the
general population leads to much greater possibility
of miscommunication (and litigation) amongst
employees and with their “customers.” Most of the
anti-discrimination laws apply not only to the work-
place but to places of public accommodation, which
in many circumstances would include government
offices or government-operated locations, e.g., a pub-
lic amusement park, a consumer complaint bureau
which welcomes residents in or a town library. For
example, in a local public library, users, based on dif-
fering backgrounds, may assume the librarians will
obtain the requested books and wait passively for
that service to the astonishment or frustration of the
staff who prefer the users do it themselves. Other
users may choose to leave young children in the
library, not realizing the library staff is not able to
provide child care. Still other users, seeking to show
respect, may avoid eye contact with the librarian
when asking a question and inadvertently annoy that
staff member. A librarian, trying to be user-friendly,
may diminutize or mispronounce names, uninten-
tionally showing disrespect to the user. 

A workforce educated in the ways in which cul-
tural diversity affects perceptions and communica-
tions will be far less likely to engage in inappropriate
behavior. Employees should learn to: understand the
relationship between culture, language and commu-
nication styles; identify their own communication
styles and workplace problems that arise from mis-
communications; and develop active listening and
speaking skills to improve communication and
understanding.

Drug-free and Violence-free Workplace

Did you know that 9.4 million illicit drug users
work? That an estimated 6.5 percent of full-time and
8.6 percent of part-time workers are current illicit
drug users? That an estimated 6.2 percent of adults
working full time are heavy drinkers? That alco-
holism is estimated to cause 500 million lost work-
days annually? That current illicit drug users and
heavy alcohol users are more than twice as likely to
have skipped one or more work days in the past
month than their co-workers?12

The costs of drug use at the workplace are
astounding: dramatically lowered productivity, lost
wages, increased medical and security costs. The fed-
eral Drug-Free Workplace Act of 1988 requires some
federal contractors and all federal grantees to estab-
lish a program to educate their employees on the
dangers of drug abuse at the workplace, and the
availability of counseling, rehabilitation and EAP

programs. In fact, all prudent employers should pro-
vide such training.

Workplace violence also contributes significantly
to workplace costs. According to the U.S. Depart-
ment of Justice, Bureau of Justice Statistics, from 1993
through 1999, in the United States, an average of 900
workers were murdered and 1,700,000 were assault-
ed annually while at work or on duty. Government
employees are at particular risk: they had higher vio-
lent victimization rates (28.6 per 1,000 workers) than
employees of private companies (9.9 per 1,000 work-
ers) or the self-employed (7.4 per 1,000).13 Rates of
workplace violence may be lowered by effective poli-
cies and training.14 A policy by itself is not enough.
Training should educate and train employees on how
to recognize, report, avoid, defuse if possible, and
respond to violent behavior and its early warning
signs. 

Supervisory Skills 

Many supervisors are promoted because they
did a fine job in their rank-and-file positions. But
making good widgets does not automatically mean a
supervisor knows how to be an effective supervisor.
Yet supervisory skills are critical—failure may not
only hurt morale and performance, but violate inter-
nal policies and statute, increasing potential employ-
er liability for supervisory acts or omissions (discrim-
ination, wrongful termination, retaliation, due
process and other employee lawsuits). Such training
should include how to: conduct lawful interviews;
prepare and deliver useful performance evaluations;
administer progressive discipline and work with dif-
ficult employees; prepare documentation critical to
positive and adverse employment actions; terminate
employees whether due to disciplinary issues, reduc-
tions in force or other lay-offs; and how to respond
to requests for references, post-employment.

Leave Issues

Many supervisors have little idea how their
employers’ own sick and vacation leave policies, the
Family and Medical Leave Act (FMLA), the Ameri-
cans With Disabilities Act (and its state corollary),
Workers’ Compensation law and disability insurance
benefits operate, either singly or together. Conse-
quently and all too frequently, these benefits and
rights are misunderstood and misadministered,
resulting in inconsistent or plain wrong applications,
angry and frustrated employees and legal claims. 

The FMLA requires covered employers to pro-
vide eligible employees up to 12 weeks of unpaid
leave for certain medical reasons. FMLA’s regula-
tions also contain strict guidelines on how employers
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should document and track FMLA requests. The
ADA does not provide specific leave rights but, in
addition to prohibiting employers from discriminat-
ing against otherwise qualified employees on the
basis of disability, it requires employers to make
“reasonable accommodations” to assist employees in
performing their jobs. Such accommodation may
include leave time, depending on the always fact-
specific analysis. Workers’ Compensation laws are
designed to compensate employees injured at work,
insulating the employer against personal injury lia-
bility. Finally, employees may be entitled to receive
wage-replacement disability insurance benefits if
they become temporarily or permanently disabled
while employed. Training should clarify employer
and employee obligations under each law, explain
the interactions among the laws, and provide a pro-
cedural flow chart to ensure supervisors meet their
obligations timely and in order.

Overtime and Wage Violations 

The Fair Labor Standards Act (the FLSA), enact-
ed in 1938, establishes minimum wage, overtime pay,
record keeping, and child labor standards affecting
full-time and part-time workers in the private sector
and in federal, state, and local governments. In 1976
the Supreme Court declared FLSA coverage for pub-
lic sector employers unconstitutional in “areas of tra-
ditional governmental functions.”15 However, less
than ten years later, the Court reversed itself, finding
such a distinction unworkable.16 Although in 1999
the Supreme Court subsequently held that Congress
lacked the authority under the 11th Amendment,
when it enacted the FLSA, to waive a state’s sover-
eign immunity from being sued in court by individu-
als, local governments appear still to be covered
employers under that law.17

Wage and hour claims are proliferataing, rapidly
overtaking discrimination and harassment charges.
Municipal employers may face civil enforcement
actions privately initiated by one or more employees,
as well as by the U.S. Department of Labor, for any
FLSA violations. In addition, the U.S. Justice Depart-
ment may initiate criminal prosecutions against
municipal officials who commit willful violations of
the FLSA, and the Department of Labor may sue to
collect civil monetary penalties. 

Supervisors and managers need to know how to
lawfully assign employee work hours and ensure
that employees are paid properly. Training should
include the Fair Labor Standards Act, classification of
employees, how wages and overtime pay are calcu-
lated, determination of hours worked, meals and rest
periods, compensatory time, record keeping, how to

respond to a wage and hour investigation, and what
constitutes violations of the FLSA.

Conclusion
It may seem daunting, even counter-intuitive, to

train your workforce on so many issues. In practice,
however, both employers and employees benefit
greatly from education: better morale, greater pro-
ductivity, and decrease in litigation risks. In the ver-
nacular, don’t be penny-wise, pound-foolish. Invest
first in training, not in litigation.
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Local Law Procedures
By Ian G. MacDonald

With the enactment of
the New York State Munic-
ipal Home Rule Law
(MHRL) in 1963, the New
York State Legislature con-
solidated and streamlined
provisions from the Coun-
ty Law, General City Law,
Town Law and Village
Law and thereby equipped
municipalities with a tool
to enact local laws and
exercise home rule powers
in an efficient and effective manner.

The procedures for enactment of local laws are
contained in Article 3 of MHRL and are exclusive.
These procedures may not be varied or amended
except as specifically stated and then only by follow-
ing the law to the letter.1

The reader will note that this writer is a former
county attorney in a charter form of government
with an elected chief executive officer. While an
attempt has been made to distinguish between the
two basic forms of government and the procedures
appertaining thereto throughout, it behooves the
careful practitioner to identify the category of the
municipal client. The key factor in each instance is
whether the officer such as the county executive,
chairman of a board of supervisors, the supervisor of
a town or the mayor of a city or village is vested
with the power to approve or veto local laws or ordi-
nances.2

Introduction of Local Laws
All local laws may be introduced in one of two

ways. The first and most familiar is introduction by a
member of the municipality’s governing board at a
regular or special meeting.3 This is usually accom-
plished by delivery of copies to each member at the
meeting and an announcement by the clerk that the
local law has been introduced. The statute authorizes
an alternate method of introduction with the follow-
ing language: “. . . or as may be otherwise prescribed
by the rules of procedure of the legislative body.”4

The statute is silent as to exactly what that procedure
might be. A delivery service, such as the U.S. Mail or
a nationally recognized overnight courier, is a likely
alternative and less subject to challenge. If the gov-
ernmental body maintains mail “slots” for its legisla-

tors, then placement there is a possibility, but more
subject to challenge. The method used must be such
that it will provide adequate notice to all members in
a timely fashion, particularly minority party mem-
bers. In addition, provision should be made for
notice to the media to insure that the public is on
notice of its introduction. Introduction at a public
meeting is actual notice to persons attending the
meeting and constructive notice to the public at
large.

The local law must be in final form on the desks
of the legislators at least seven days prior to enact-
ment, or if mailed in final form to the members at
least ten days prior to enactment.5

This mailing procedure is separate from that of
introduction and requires some interpretation. In a
forum such as a county legislature or board of super-
visors, a committee may make substantive amend-
ments after introduction. This is a generalization.
Some legislative bodies have rules of procedure that
are more flexible than others. In some municipalities,
amendments can only be made by the full legislative
body. If amendments can be made in committee, the
question then is whether the law must be “laid on
the desks” at the next meeting of the full body, or
simply mailed to all of the members after the com-
mittee’s amendment(s). In the case of municipal bod-
ies meeting only once a month, the former procedure
can result in a delay as long as two months which
can be critical when dealing with time-sensitive mat-
ters such as senior citizen tax exemptions or the like.
Use of the mailing option will eliminate this prob-
lem. 

If the law may be introduced by mail in accor-
dance with the legislative body’s procedural rules, it
would follow that those rules could also provide for
mailing after a committee’s amendments. Final
enactment will still be restricted by the ten-day rule,
but the necessity to have it “lay on the desks” in final
form at a meeting of the full body will be eliminated
and much time will be saved.

No matter which method is used, it is important
to note that Sunday must be excluded in computing
the seven- or ten-day requirement.6

Certificate of Necessity
A certificate of necessity procedure can also be

used to save time.7 It permits enactment the same
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day the local law is introduced. It requires a two-
thirds vote of the entire legislative body for enact-
ment. This can at times be difficult and is used in
cases where there is little or no controversy.

The procedure is simple, but with a caveat. The
statute lists the officers who can make the certifica-
tion and covers every municipal body.8 The certifica-
tion states the need for the law’s immediate passage
and enables the legislative body to act without any
further delay, but only by a two-thirds vote of its
total membership. The caveat is for those entities not
having an elective chief executive officer as defined
by Subdivision 4 of Section 2 of the MHRL. In those
instances, there is still the need for a public hearing
before the legislative body prior to the enactment of
the law.9 It can be held the same day as the enact-
ment, but must satisfy all the requirements of the
statute for setting and holding a public hearing such
as five days’ notice by publication. The date, time
and place of the public hearing must be set by the
legislative body. This will require an additional meet-
ing for the hearing and vote. With the proper atten-
tion, it can be accomplished in a relatively short peri-
od of time provided it is given a high level of
attention. There is very little room for error. One mis-
step (such as improper notice) could possibly cause
time delays greater than by following the normal
procedure.

Public Hearing
One of the interesting anomalies of local law

enactment procedures deals with the conduct of pub-
lic hearings. Governmental entities without an elect-
ed chief executive officer conduct a public hearing
prior to enactment of the local law.10 Governmental
entities with an elected chief executive officer enact
the local law prior to a public hearing.11 After enact-
ment, the law is delivered to the executive who then
must conduct a public hearing and must do so with-
in 20 days of receipt of the law.12 The executive has
30 days from receipt of the law within which to
approve, disapprove or return it unsigned.13 Failure
of the executive to act within the 30-day period is the
same as an approval.14 The legislative body may
recall the law from the executive anytime within the
30-day period prior to action by the executive.15

The notice provisions are identical for both the
legislative body and the elected chief executive offi-
cer. That means five days pursuant to Section 20, or
three days if the governmental entity has enacted a
local law providing for that number and in the enact-
ment of that local law, a public hearing was conduct-
ed on five days’ notice.16 Although the statute does-
n’t say, publication in a newspaper of general

circulation in the community is the accepted proce-
dure.17 Failure to meet the five- or three-day notice
requirement is fatal.18 One important thing to note is
that unlike the seven- and ten-day rule for final
adoption, Sundays may be included in the computa-
tion.

The notice must contain the important elements
of date, time and place as well as a brief description
of the local law. Basically, the notice must be suffi-
ciently descriptive to apprise the public of the con-
tent of the law.19

The public hearing, whether before the legisla-
tive body or the executive, can be conducted in the
same manner as other public hearings. At a mini-
mum, a record should be made of those appearing
and an abstract of the comments made. A backup
tape recorder is also helpful. In instances where the
substance is highly controversial, a public stenogra-
pher can be used, but it is an expense and not
required.

The public hearing before the elected chief exec-
utive officer is on the same notice and conducted in
the same manner as before the legislative body, with
one major exception. It is usually conducted in the
office or conference room of the executive and gets
very little attention either from the public or the
press, except where there is some controversy. The
public hearing conducted by the legislative body is
at a public meeting and is therefore more likely to
attract public participation, although it is common to
see little or no participation in most matters.

Permissive Referendum
Section 24 of the MHRL lists the substantive leg-

islative actions that permit referendum on petition. If
this is the case, then the local law will not take effect
until 45 days have elapsed from the date of its adop-
tion, or unless approved by the affirmative vote of a
majority of the qualified electors of the local govern-
ment voting on a proposition for its approval if a
petition is filed requesting such a vote. The text of
the local law should contain a statement that it is
subject to permissive referendum. In addition, a
notice should be published with the date of adoption
and a statement to the effect that it will take effect
unless a permissive referendum petition containing
the requisite signatures is filed with the clerk within
45 days of its adoption. A brief summary of the law
should be included, and, in the case of counties oper-
ating under Section 214(b) of the County Law, a full
text of the local law. The petition may be made upon
separate sheets and signed and authenticated in the
manner provided by the Election Law,20 with names
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totaling at least 10 percent of the total number of
votes cast for governor in the last gubernatorial elec-
tion within such local government’s boundaries.21

The term “qualified electors” means those persons
registered and qualified to vote at a general or spe-
cial election.

Village attorneys should be aware of Article 9 of
the Village Law which provides that a local law
passed subject to referendum on petition shall be
conducted as a permissive referendum in accordance
with that article. Compliance with that article is
deemed compliance with MHRL.22

Where a local law is subject to permissive refer-
endum, the legislative body may at its option elect to
submit it to the voters on its own motion. The proce-
dures that follow enactment are the same as with
mandatory referendum.

Mandatory Referendum
Section 23 of the MHRL lists the instances where

local laws are subject to mandatory referendum. The
examples are all listed and include adoption of a new
charter by a city and the change of the veto power of
an elected chief executive officer. The State Legisla-
ture in creating the list of actions that trigger a
mandatory referendum made a determination that
those actions have a greater impact than those listed
under permissive referendum. 

Proposition Preparation and Submission
Where the local law is to be submitted to the vot-

ers, whether as the result of a permissive referendum
petition, mandatory referendum or at the option of
the legislative body, the procedure is the same. The
clerk, with the assistance of the county attorney, city
attorney, town or village attorney respectively, must
prepare the proposition and then submit it to the
Board of Elections for placement on the ballot. The
proposition is worded in the form of a question and
though brief enough to place on a ballot or in a vot-
ing machine should apprise the voter of its content.23

Publication of the notice and preparation of all elec-
tion materials and the conduct of the election are all
the responsibility of the Board of Elections.24

The proposition can be submitted at a general or
special election, which must be held no earlier than
60 days after the enactment of the law being submit-
ted. If the general election is less than 60 days after
enactment of the law, a special election must be held.
In a municipality the size of a county, a special elec-
tion can be expensive and that factor should be con-
sidered and balanced against the importance of the
law.

Withdrawal
The legislative body may rescind its action in

two instances: 1) withdrawal of the law from the
elected chief executive officer before approval and 2)
withdrawal of the proposition before its submission
to the voters. In the former, the legislative body may
recall the law and then reconsider it, presumably to
repeal it.25 In the latter instance, the legislative body
may reconsider and repeal the law provided it is
done at least 15 days prior to the date of the vote.26

While MHRL provides for this, it almost never hap-
pens.

Filing
All local laws must be filed in the Office of the

Secretary of State within 20 days of their adoption
before they will become effective. In addition, they
must also be filed in the office of the clerk of the
municipality and, in the case of counties, in the coun-
ty clerk’s office, all within the same time frame. Fail-
ure to file within the 20-day period is directory only
and is not fatal.27 In any event, the law will not be
effective until so filed.28 Where the local law is sub-
ject to mandatory referendum, it may not be filed
with the Secretary of State until approved by the vot-
ers. If subject to permissive referendum, it may not
be filed until the time has elapsed for filing of peti-
tions.29

The full text of the local law must be filed with-
out any brackets, italics, underscoring or lines run-
ning through any of the text. The municipal attorney
must certify that the text is correct and of full proce-
dural compliance.30

County attorneys should be aware of the publi-
cation requirements of County Law Section 214, Sub-
division 2, which requires publication of the full text
of any law that is adopted in the official newspapers
designated by the legislative body, the first publica-
tion being within ten days of its effective date. If the
adoption of the law is subject to permissive referen-
dum, the first publication must be within ten days of
its adoption. In all cases, the publication must appear
in the official papers once a week for two successive
weeks. A county, either in its charter or by separate
local law, may vary this requirement or supersede it
altogether and rely solely on the procedures in the
MHRL.31
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