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A Message from the Chai

The first time I met
members of the Municipal
Law Section I was chasing
two toddlers around the
grand old porches of the
Mohonk resort. It was my
first time attending a Sec-
tion Fall Meeting. Shortly
thereafter I was asked to
serve on the Section’s Exec-
utive Committee and here I
am today, sending one of
those toddlers off to college
in the fall and composing my last message to the Sec-
tion as Chair. Rather than bore everyone with a retro-
spective of all the wonderful things the Section has
done, because we have, and all the fun we had,
because we did, I thought I might offer something in
this message that you might find useful. The end of
my term as Chair happens to coincide with the end
of my fourth year on the bench as Judge. I offer to
you the following observations about my own view
from the bench. Please take them in the spirit in
which I offer them, to assist and to amuse.

I am basically a positive person so let me start
with a list of what I like.

1. Attorneys and parties that are punctual.

2. Attorneys that are civil and/or polite to each
other, the parties, the court, court personnel
and, where applicable, jurors.

Attorneys who have their schedules with
them in case I want to set a date for a confer-
ence, phone call or trial. If you have it with
you, my secretary or law assistant will not
have to call you back to arrange a date. We

r

like talking to you, but about things that are
worthwhile.

Attorneys who are familiar with their file.

Attorneys who can stand in front of me and
say, “Counsel and I have already talked to
each other about this.”

Trial or hearing exhibits that are pre-marked.

Bates Stamps. I used one as a litigation legal
assistant in a large law firm a very long time
ago. Once you establish a thythm with the
stamp, it’s as good as meditating. If you do
not own one, borrow one or at least hand
write the page numbers on exhibits longer
than 10 pages.

A set of exhibits for the court’s own use. I
find it helpful to be able to highlight, under-
line and make my own notes on a copy of the
exhibit. It makes me happy. A very good thing
to do for a bench trial.
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9. Sharing of witness lists and a discussion of
what, where practical, can be stipulated to in
terms of evidence and facts.

Of course, I have identified some behaviors over
the years that leave me somewhere between peeved
and exasperated.

1. Surprises.2 By the time I get on the bench for a
trial you have been through multiple pretrial
conferences, have been cajoled into pre-mark-
ing exhibits and asked many times whether or
not I (or my staff) can do anything to help
you. You have also given me your witness list
and an idea of whom you can call and when
during the trial. You most likely have talked
with opposing counsel about what to expect
too, in terms of witnesses. (See “likes” above.)
I do not expect to have to go off the record for
an hour to have the ten-inch stack of papers
you found the night before trial marked for
identification.

2. Boilerplate expert discovery responses. You
can always provide the minimum amount of
information to comply with CPLR Article
3101(d). I never understood how that fur-
thered the interests of justice, or your client,
however, I acknowledge that the minimum
disclosure will beat a preclusion motion.

3. The Gotcha Game. I enjoy a good objection
during a trial. I also respect an attorney’s need
to preserve the record for appeal. I can also
tell when objections are made just to throw off
opposing counsel’s rhythm. I learned that
trick in law school, too. If I quickly state
“overruled” without asking you the grounds
for your objection and either do not look up
from my notes or break eye contact with the
witness, make sure your next objection is
based on legitimate grounds and not merely
made to interrupt opposing counsel. If I get
annoyed on a bench trial you can bet that
there will be jurors that become annoyed also.

4. “Poking the Bear.” I use this phrase to
describe the behavior of attorneys during trial
that “toss” evidence at opposing counsel
and/or witnesses. It makes the trial longer
and the time spent with each other unpleas-
ant. It takes the same amount of energy, or
less, to place the document on counsel’s table
or hand it to the witness.

5. Muttering and other demonstrative evidence
of disdain. No one likes to be overruled.
Chances are your excited utterances and/or
eye rolling may give me more of a chuckle
than really make me angry at a bench trial. I
know that your microphone in the Court of
Claims courtroom picked up your voice,
something fun for those judges to read on the
appeal, and you might look pretty silly when
you roll your eyes. And of course, you already
know that those types of reactions are not lost
on jurors, but not in the way you think. Trust
me, you do not look or sound all that attrac-
tive or intelligent to most of them when
engaged in this type of behavior.

6. String citations. They looked terrific in law
school papers and were quite impressive in
those memos you wrote during your first
legal job. I actually read all those cases. I
begin to wonder, however, after the fifth or
sixth case that says the same thing if your
position is really so weak that you have to
pummel me with a pound of paper. One or
two cases on point, from the Court of Appeals
and/or the appropriate department of the
Appellate Division are sufficient. I can find
the rest if I need it.

I was actually going to attempt to be clever and
call this list my “Top Ten,” but I could not come up
with ten things I disliked. There is a lot more to like
and enjoy about this profession and the people I
work with than can be defined in a list like this one.

The honor of serving the Section in the capacity
of Chair is now passed on to Tom Myers, who has
very ably served in the position of first vice-chair
and treasurer the last two years. I would also like to
thank the Executive Committee members and our
Section Committee Chairs for their help and hard
work over the last few years. You have enriched my
life more than you will ever know. God bless.

Endnotes

1. Tam speaking for myself. If you are not sure, ask the judge if
they want a set. He or she will appreciate your thoughtful-
ness.

2. I'm not speaking of the kind that come in an attractively
wrapped box or the old college friend that calls unexpected-
ly. I like those.

Renee Forgensi Minarik
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From the Editor

As the term of our
Chair, Judge Renee For-
gensi Minarik, comes to an
end, I would like to recog-
nize her outstanding serv-
ice and highlight her many
accomplishments that
have enriched our Section
and fostered the profes-
sional growth of our mem-
bership.

Programatically, Renee
successfully pursued partnerships with the American
Bar Association, the Environmental, Labor and other
sections of the State Bar and the County Attorneys
and School Attorneys Associations to offer our mem-
bers a broad spectrum of cutting-edge seminars to
enhance their practical skills and ethical training. As
a result of Renee’s efforts to invigorate the CLE com-
mittee, the Section now offers its members a diversi-
ty of quality programming throughout the year suffi-
cient to satisfy MCLE biennial registration
requirements.

Expanding services to members has been a focal
point of Renee’s tenure as Chair. Developing the Sec-
tion’s website and establishing a municipal listserve
for members to share experiences and ideas are just
two of the initiatives she has advanced. She vastly
expanded the content of the Municipal Lawyer, while
reducing its publication costs—a testament to her
creativity and negotiating skills. Membership
growth, and heightened committee productivity
reflected in the development of CLE programs and
Municipal Lawyer articles, are also byproducts of
Renee’s boundless energy, dedication and commit-
ment to the Section.

Most importantly, Renee has rescued the Section
from financial peril. Inheriting a significant budget
deficit with no surplus to fall back upon, Renee’s
persistence and charm secured State Bar approval for
fiscal changes in operations and revenues that have
restored fiscal stability and accountability to the Sec-
tion.

For the past 15 years, it has been my great pleas-
ure and privilege to serve with Renee Minarik on the
Municipal Law Section Executive Committee. We all
owe Renee a deep debt of gratitude for her outstand-
ing work on behalf of our Section.

Our Section has a rich history of former chairs
who continue to contribute to the enrichment of the
Section. I am certain that Renee will follow this path.

In her last From the Chair column, Renee provides
a view from the bench after four years of service on
the Court of Claims. Not surprisingly, civility, pre-
paredness and respect for your adversary and the
court rank high on her list of behaviors to be encour-
aged in the courtroom.

Paul Millus, Esq., a speaker at the Section’s 2005
Annual Meeting, has provided an excellent synopsis
of “First Amendment Issues in Public Employment.”
The article outlines the protections afforded to specif-
ic actions and speech of public employees both in
and out of the workplace, and how the courts bal-
ance these protections against the public employer’s
right to promote the efficiency of the public services
it provides through its employees.

Patricia Salkin, Associate Dean and Director of
the Government Law Center at Albany Law School,
exhaustively examines, “Ethical Considerations for
Town Attorneys: Avoiding Conflicts of Interest and
Other Potential Land Mines.” Focusing on the Code
of Professional Responsibility, Dean Salkin explores
numerous scenarios where town attorneys may con-
front potential or actual issues pertaining to conflicts
of interest, client loyalty and the duty of confidential-

ity.

Finally, the Municipal Briefs column examines
recent decisions of the New York Court of Appeals
and intermediate appellate courts on the subjects of
civil service, Freedom of Information Law, Open
Meetings Law, annexation and the financing of spe-
cial improvement districts.

Lester D. Steinman

Catch Us on the Web at
WWW.NYSBA.ORG/MUNICIPAL
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First Amendment Issues in Public Employment

By Paul Millus

The Supreme Court
has long recognized that
“[a] government employee
does not relinquish all First
Amendment rights other-
wise enjoyed by citizens
just by reason of his or her
employment.”! Conversely,
a government employer
may impose certain
restraints on the speech of
its employees that would
be unconstitutional if
applied to the general public. What is speech on a
matter of public concern? It is any speech which can
“be fairly considered as related to any matter of politi-
cal, social or other concern to the community.”2 How-
ever, even the Supreme Court acknowledges that “the
boundaries of the public concern test are not well-
defined.”3

To determine whether speech relates to a matter
of public concern, courts explore the motive of the
speaker, the context in which the speech was made
and the content of the speech.# While addressing
motive, courts “attempt to determine whether the
speech was calculated to redress personal grievances
or whether it had a broader public purpose.”> The
mere fact that a government employee takes a person-
al interest in the subject matter of the speech at issue
does not remove it from the protection of the First
Amendment. “Mixed motivations” are involved in
most actions an employee performs every day and
courts will not hold plaintiffs to impossible standards
of “purity of thought and speech.”¢ Thus, while the
speaker’s motive is often a relevant part of the context
of the speech, it is certainly not dispositive.

As for the context of an employee’s statements,
“[t]he key inquiry is whether the comment was made
by plaintiff in his role as a disgruntled employee or as
a private citizen.”” For example, in Ezekwo v. New York
City Health & Hosps. Corp., 8 the plaintiff, a medical
doctor, authored a series of verbal complaints, letters
and memoranda to the director of the medical resi-
dency program. The complaints concerned areas of
personal dissatisfaction, including inter alia, the lack of
personal attention she received from the attending
physicians, the lack of proper hospital maintenance
and the director’s poor management. When the plain-
tiff was denied the position of chief resident, she
brought suit for First Amendment retaliation. The Sec-
ond Circuit held that:

[h]er complaints were personal in
nature and generally related to her
own situation within the . . . residen-
cy program. Our review of her prolif-
ic writings convinces us that Ezekwo
was not on a mission to protect the
public welfare. Rather, her primary
aim was to protect her own reputa-
tion and individual development as a
doctor. . . . To presume that all mat-
ters which transpire within a govern-
ment office are of public concern
would mean that virtually every
remark—and certainly every criticism
directed at a public official—would
plant the seed of a constitutional case.
... [T]he First Amendment does not
require a public office to be run as a
roundtable for employee complaints
over internal office affairs.?

One can see from this case how the concepts of
motive and context analysis may overlap.

Of the three factors, analyzing the content or sub-
ject matter of the speech is routinely considered to be
the most important. As a general rule, the greater the
degree of public concern (e.g., public safety, public
health, the public fisc or civil rights in general) raised
by the issues, the greater the likelihood that the court
will balance the competing interests in favor of consti-
tutional protection.10

Adverse Employment Action and Causation

Primarily, the issue of whether a public employee
has a right to exercise her First Amendment rights
arises in the context of a retaliation claim. In order to
establish a viable claim, the employee must establish
that she spoke out on a matter of public concern, suf-
fered an adverse employment action and that the pro-
tected speech was a substantial or motivating factor in
the decision to take action against the employee. That
is to say, the adverse employment action would not
have been taken absent the employee’s protected
speech.!!

As for what constitutes an adverse employment
action in this context, the Second Circuit has held that
“[o]nly retaliatory conduct that would deter a similar-
ly situated individual of ordinary firmness from exer-
cising his or her constitutional rights constitutes an
adverse action.”12 Adverse employment actions do not
only include discharge, refusal to hire, refusal to pro-
mote, demotion, reduction in pay, and reprimand.13
Indeed, adverse employment actions can be far less
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tangible. Lesser actions may also be considered
adverse employment actions, including negative eval-
uation letters, expressed accusations of lying, assign-
ment of less desirable duties or reduction of class
preparation periods for teachers.14 In sum, when eval-
uating an action claimed to be adverse one can simply
ask, does the effect of the action taken by the employ-
er meaningfully affect this particular employee’s
employment, taking into account how other employ-
ees are treated and their reasonable expectations in the
workplace?

In regard to causation, whether the speech was a
“motivating or substantial” factor is obviously a high-
ly fact-dependent inquiry. For example, the timing
between the speech and the alleged adverse act may
help discern motive. However, the time period
between the exercise of the First Amendment right
and the adverse employment action is not subject to a
set period. Causation can also be established by cir-
cumstantial evidence, for example, by showing that
the protected activity was followed by adverse treat-
ment in employment. However, there is no bright line
test to define “the outer limits beyond which a tempo-
ral relationship is too attenuated to establish a causal
relationship . . . .”15 A plaintiff need not establish cau-
sation solely through temporal proximity. Instead, he
can offer evidence of retaliatory animus.!6 It is suffi-
cient to present evidence of retaliatory animus to cre-
ate a triable question of fact where a supervisor has
told an employee “to learn to keep his mouth shut” in
connection with that employee participating in a legal
proceeding commenced by a fellow employee.1”

Even if an employee establishes that he was
speaking about a matter of public concern, there was
an adverse employment action and the speech was a
substantial or motivating factor for the employment
action, the municipal defendant still has the opportu-
nity to escape liability by showing, through a prepon-
derance of evidence, that it would have taken the
same adverse employment action even in the absence
of the protected conduct.18

The Balancing Tests

Even after setting forth a prima facie case, a public
employee’s freedom of speech is not absolute. The
employer has additional defenses as outlined in the
case of Pickering v. Board of Education® and its progeny.
In Pickering, the Supreme Court held that courts may
determine the extent to which the government may
permissibly regulate the speech of its employees by
balancing the interest of the employee “as a citizen, in
commenting upon matters of public concern and the
interest of the State, as an employer, in promoting the
efficiency of the public services it performs through its
employees.” The Pickering test involves a two-step
inquiry: first, a court must determine whether the

speech which led to an employee’s discipline relates to
a matter of public concern; and, second, if so, the bal-
ance between free speech concerns is weighed against
efficient public service to ascertain to which the scale
tips. The first part of the inquiry is commonly referred
to as the public concern test and it serves a gatekeep-
ing function for employee speech claims in federal
courts.

The First Amendment protects an employee only
when he is speaking “as a citizen upon matters of
public concern,” as opposed to when he speaks on
matters of personal concern. If the speech that led to
an employee’s discipline was on a personal matter—
for example, a complaint about a minor change in an
employee’s duties—the government is granted wide
latitude to deal with the employee without any special
burden of justification. When it is shown that the
employee’s speech was on a matter of public concern,
the second step, or balancing portion of the test,
comes into play. Under it, the government has the
burden of showing that, despite First Amendment
rights, the employee’s speech so threatens the govern-
ment’s effective operation that discipline of the
employee is justified.

The Supreme Court further explained the Picker-
ing balancing test in the case of Connick v. Meyers so
that the balancing test would only be performed after
it was determined that the speech at issue was a mat-
ter of “public concern.” It also decreased the degree of
claimed disruption that must be demonstrated in
order for a government employer to regulate speech.
In Connick, after a decision in favor of the employee
by the District Court, which was affirmed by the Fifth
Circuit, the Supreme Court articulated a distinction
between speech upon matters “inherently of public
concern” and speech which gains public concern sta-
tus upon consideration of the circumstances surround-
ing the making of the statement. Applying Pickering,
the court held that, regardless of the content of the
speech, the responsibilities of the employee or the con-
text in which the speech was made, an employer is
never required “to allow events to unfold to the extent
that the disruption of the office and the destruction of
working relationships is manifest before taking
action.”20

The Connick decision is the foundation for a num-
ber of decisions where employers can find refuge,
even in the face of taking action against an employee
who has spoken out on a matter of public concern. In
Waters v. Churchill 21 a four-justice plurality held that
the government could fire an employee for disruptive
speech based on its reasonable belief of what the
employee said, regardless of what was actually said.
That decision in Churchill resulted in the remanding to
the Second Circuit of an earlier decision in Jeffries v.
Harleston?? and the reversal of its earlier decision in
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favor of the employee. In Jeffries, it was held that a
government employer may take an adverse employ-
ment action against a public employee for speech on
matters of public concern if the employer took the
adverse employment action, not in retaliation for the
employee’s speech, but because of the potential for
disruption.

Thus the state need only show a “likely interfer-
ence” with its operations and “not an actual disrup-
tion” to justify the actions. Furthermore, “substantial
weight” is to be given to the employer’s reasonable
predictions of disruption caused by an employee’s
speech. In fact, a government employer can prevail if
it can demonstrate that it reasonably believed that the
speech would potentially interfere with or disrupt its
activities.? The Second Circuit has also determined, in
accord with the Fourth, Sixth and Seventh Circuit
Courts of Appeal, that the Connick requirement that
the speech be a matter of public concern at the outset
applies equally to a public employee bringing a First
Amendment claim based on freedom of association
and not mere speech.?4

Chilled Speech

Government action which falls short of a direct
prohibition on speech may also violate the First
Amendment by chilling the free exercise of speech.?>
“However, not every assertion of a chilling effect will
be considered a judicially cognizable First Amend-
ment violation.”26 Allegations of a subjective “chill”
are not an adequate substitute for a claim of specific
present objective harm or a threat of specific future
harm and abstract injury is not enough.?” The plaintiff
must show that he “has sustained or is immediately in
danger of sustaining some direct injury” as a result of
the challenged official conduct and the injury or threat
of injury must be both “real and immediate,” not
“conjectural” or “hypothetical.” General indirect and
conclusory allegations are not sufficient.28 He must
proffer some objective evidence to substantiate his
claim that the challenged conduct prevented him from
engaging in protected activity.?? Accordingly, if the
plaintiff continues to engage in the protected speech
that allegedly motivated unconstitutional retaliation,
then he would fail to establish an actual chilling of the
speech.30

Political Speech

The First Amendment also restricts the power of
government officials to dismiss public employees
because of their political affiliation and protects plain-
tiffs from discharge solely because of their political
beliefs.3! However, political affiliation is a permissible
employment criterion for positions involving policy-
making and confidential employees. To apply the poli-
cymaker/confidential employee exception to the dis-

missal of a public employee, the government entity
must show “that party affiliation is an appropriate
requirement for the effective performance of the pub-
lic office involved.”32 The Second Circuit has further
held that “political affiliation is an appropriate
requirement when there is a rational connection
between shared ideology and job performance, a read-
ing which would exempt from [First Amendment]
protection most policymaking and confidential
employees.”33

Courts have readily found that government attor-
neys with law enforcement responsibilities occupy
policymaker/confidential positions.3* Significantly,
courts have also held that non-attorneys fulfilling law
enforcement functions are policymaker/confidential
employees.? Even public employees in positions
authorized to receive and communicate confidential
information are within the policymaker/confidential
employee exception.36

In Vezzetti v. Pellegrini,?” the Second Circuit enu-
merated several factors which are “useful” in deter-
mining whether a government employee is within the
exception for policymaker/confidential positions and
may be discharged at will.

These factors include whether the
employee (1) is exempt from civil
service protection, (2) has some tech-
nical competence or expertise, (3)
controls others, (4) is authorized to
speak in the name of policymakers,
(5) is perceived as a policymaker by
the public, (6) influences government
programs, (7) has contact with elected
officials, and (8) is responsive to parti-
san politics and political leaders.

This is not an exhaustive list of indicators, nor is
any one factor or group of them always dispositive.
There tends to be a cautious identification of the char-
acteristics of a policymaker/confidential employee as
the guidelines “do not lend themselves to easy or
automatic application.”38 It is the inherent duties of
the position, not the work actually performed by the
employee, that are to be considered when weighing
the policymaker/confidential employee exception.
In sum, a single question predominates: whether the
employee in question is empowered to act and speak
on behalf of a policymaker, especially an elected offi-
cial. The more attuned the employee must be with the
thought process and ideology of the employer, the
more likely it is that an employee will be deemed a
confidential employee.

New York State Law Protections

New York state law protects a public employee
engaging in political activities outside the workplace.
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For example, New York Civil Service Law section
107(1) provides, inter alia, that selection to or removal
from an office or employment shall not relate to the
employee’s political opinions or affiliations.*? Other
activities outside the workplace are similarly protect-
ed. Under Labor Law section 201-d(2)(a), it is unlaw-
ful for any employer to adversely affect someone’s
employment in connection with that employee’s polit-
ical activities “outside of working hours, off of the
employer’s premises and without use of the employ-
er’s equipment or other property.”41

New York’s Whistleblower Law, Civil Service Law
section 75-b, provides in pertinent part, that a public
employer cannot “dismiss or take other disciplinary or
other adverse personnel action against a public
employee regarding the employee’s employment
because the employee discloses to a government body
information: (i) regarding a violation of a law, rule or
regulation which creates and presents a substantial
and specific danger to the public health or safety; or
(ii) which the employee reasonably believes to be true
and reasonably believes constitutes an improper gov-
ernmental action. ‘Improper governmental action’
means any action by a public employer or employee,
or an agent of such employer or employee, which is
undertaken in the performance of such agent’s official
duties, whether or not such action is within the scope
of his employment, and which is in violation of any
federal, state or local law, rule or regulation.”

The public Whistleblower Law provides broader
protection than New York Labor Law section 740,
which applies to private employees. Under section
75-b, a plaintiff is not required to prove that the viola-
tion being reported poses a threat to health or safety
or that the violation be “actual.” Accordingly, a rea-
sonable belief that an “improper governmental action”
has occurred will satisfy plaintiff’s burden.2 Not only
is there protection for those who make such disclo-
sures, but New York state law also requires state
employees to do so0.43

As a conditional precedent to disclosing certain
matters, Civil Service Law section 75-b(2)(b) requires
that prior to disclosing information to a governmental
body, a public employee “shall have made a good
faith effort to provide the appointing authority or his
or her designee the information to be disclosed and
shall provide the appointing authority or designee a
reasonable time to take appropriate action.” The
“appointing authority” is the “officer, commission or
body having the power of appointment to subordinate
positions.”# Failure to do so will preclude protection
under the statute.4>

A public employee who learns of a potential vio-
lation should act expeditiously as the statute of limita-
tions for a whistleblower claim under Civil Service
Law section 75-b(3) is one year. In addition, whistle-

blower claims cannot be maintained against individ-
ual defendants and individuals cannot be held liable
under section 75-b.46

Furthermore, I note that the burden of proof is dif-
ferent from the burden in a First Amendment retalia-
tion claim. Under New York law, a whistleblower
claim requires that the plaintiff establish that the disci-
plinary proceeding was based “solely” on the employ-
er’s unlawful retaliatory action. ¥ However, with a
free speech/retaliation claim a plaintiff need only
establish that the speech, in addition to being on a
matter of public concern, was at least “a substantial or
motivating factor” in the employer’s adverse employ-
ment action.

In conclusion, the protections afforded to public
employees in regard to what they say or do in and out
of the workplace are many. Yet the courts routinely
recognize the reasonable position that the govern-
ment’s mission should not be easily and unreasonably
interfered with by particularly overzealous employees
who feel the need to speak out about perceived
wrongdoings, thus establishing a fair balance.
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Ethical Considerations for Town Attorneys:
Avoiding Conflicts of Interest and Other

Potential “Land Mines”
By Patricia E. Salkin

l. Introduction

Municipal attorneys
are bound not only by the
Code of Professional
Responsibility, but also by
Article 18 of the General
Municipal Law and by
applicable provisions of
any locally adopted code
of ethics. While larger
towns in New York typi-
cally employ full-time
attorneys, the majority of New York’s 932 towns
retain the services of part-time attorneys, who may
be simultaneously engaged in the private practice of
law. This type of arrangement can lead to a large
number of scenarios where certain conduct on the
part of the attorney and his or her law firm can give
rise to illegal and/or unethical action. Conflicts of
interest is an area full of land mines for municipal
attorneys. Identifying the client of the government
lawyer, client loyalty, duty of confidentiality, and
dual office holding within the municipality are some
of the other areas of concern for municipal attorneys.
Although municipal attorneys must be conversant
with state and local ethics laws that guide the con-
duct of their municipal clients, this article also high-
lights issues of ethics and professionalism of the
municipal attorney, with a particular focus on the
Code of Professional Responsibility. After all, “It is
the duty of lawyers who accept public office or
employment “to remain above suspicion even at per-
sonal financial sacrifice.””1

Il. Conflicts of Interest

A. Representing Private Clients in Town

It is a conflict of interest for a part-time town
attorney to represent private clients before adminis-
trative agencies of the town since it may conflict with
his or her duty to protect the interests of the munici-
pality.2 Relying on Canon 9, which states, “A Lawyer
Should Avoid Even the Appearance of Professional
Impropriety,” the Committee on Professional Ethics
opined that, “if there is doubt as to whether or not
the acceptance of professional employment will
involve a conflict of interests between two clients, or
may require the use of information obtained through

the services of another client, the employment
should be refused.”? Although the ethical considera-
tions provide that a lawyer can represent multiple
clients only after such is explained to each client and
they each agree, the committee, in this case, opined
that a public body cannot consent to this type of dual
representation if a conflict is involved.* Subsequently,
the Committee on Professional Ethics reconsidered
its position on “the government cannot consent” rule
and concluded that a per se ban is unjustified and
should no longer be imposed in the state.> The com-
mittee concluded that “where a lawyer is faced with
a conflict of interest, and one of the affected parties is
a governmental entity, the lawyer may accept or con-
tinue the representation with the entity’s consent,
provided there is full compliance with DR 5-105(C),
i.e., the ‘obviousness’ test is satisfied and full disclo-
sure has been made.”® The attorney general opined
that where the town retained the services of an attor-
ney to represent the planning board, it would be a
conflict of interest for that attorney to complete the
provision of legal services to existing clients which
would involve appearances before the planning
board for these clients, and that the planning board
could not waive these potential conflicts.”

It is also a conflict of interest for a part-time town
attorney who is responsible for criminal proceedings
on behalf of the town to represent private clients in
criminal proceedings in the town since “acting as a
prosecutor one day and as a defense counsel another
gives rise to the appearance of professional impropri-
ety.”8 It had been believed that where the part-time
town attorney has no responsibility for criminal pro-
ceedings on behalf of the town, he or she may repre-
sent private clients on criminal matters but not
before a town justice in the town he or she repre-
sents, or where a violation or construction of an ordi-
nance of the town is at issue.? This approach offered
five criteria to be met before a part-time town attor-
ney could undertake criminal defense matters:

(1) his or her statutory or other responsibility to
prosecute criminal proceedings on behalf of
the town does not require prosecution of
crimes or offenses contained in the Penal Law
or any other law enacted by the state legisla-
ture;
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(2) the defense does not require an appearance
before a judicial or other official of the town
where he or she is employed;

(3) the town where he or she is employed, or a
violation or a construction of one of its ordi-
nances or local laws is not involved;

(4) the offense charged is unlike any of those he
or she prosecutes; and

(5) the investigating officers and law enforcement
personnel involved are not those with whom
he or she associates as a prosecutor.10

A 1993 opinion of the NYSBA Committee on Profes-
sional Ethics refined this test further, finding that
“[t]he prohibition on the lawyer/part-time public
official’s appearance in the courts of the locality
engaging the lawyer flows from the representation of
the ‘locality,” not from the particular type of repre-
sentation undertaken on behalf of the locality.”!!
Therefore, “local part-time attorneys for municipali-
ties, regardless of their title or actual responsibilities,
may not undertake criminal defense cases pending
before judicial officers of the same locality, notwith-
standing their ability to handle such matters in other
courts of the State.”12

As to civil matters, the committee states that
there is no blanket prohibition on the representation
of private clients in civil cases in the town court.3
Keeping in mind, however, that a part-time town
attorney cannot represent a private client who is
suing the town where he or she is employed, nor can
the part-time attorney represent a client on a civil
matter where the interpretation of a town law or
ordinance is at issue.l4 It has been held a violation of
the Code of Professional Responsibility for a part-
time village attorney and his firm to represent the
zoning board of appeals and, at the same time,
appear as attorneys for a client requesting an appeal
from the ZBA.15

The same 1993 opinion holds that a lawyer, who
has contracted with a town to serve as a deputy
counsel to the town to prosecute (for the purposes of
plea negotiation) all infractions in violation of the
Vehicle and Traffic Law in the town, may not repre-
sent private clients on criminal matters in any court
of the state.1¢

The attorney general has opined that a part-time
assistant town attorney, whose work is limited to
matters relating to the town’s plumber’s examining
board, may represent private clients before other
town agencies, including the planning and zoning
boards and the planning department without violat-
ing General Municipal Law section 805-a, so long as
compensation is fixed based upon the reasonable

value of services rendered.!” Furthermore, to main-
tain public confidence in government, the facts of the
particular representation must not create an appear-
ance of impropriety or violate a common law con-
flicts of interest standard.!8 The attorney would be
precluded from representing private clients before
the plumber’s examining board under General
Municipal Law section 805-a(1)(c), which prohibits
municipal officers and employees from receiving or
entering into any agreement for compensation for
services to be rendered in relation to any matter
before a municipal agency of which he or she is an
officer, member or employee. The attorney general
noted that an appearance of impropriety could arise
where the plumbing board attorney represents pri-
vate clients in planning and zoning boards in which
the town’s interests are represented by the town
attorney’s office, since the plumber board attorney
would be litigating against the office that retained
him or her, thereby threatening the public trust in the
impartiality of government decision making.1?

Where a town retains outside “special counsel”
pursuant to Town Law section 20(2)(a) for a specific
subject matter, and this attorney does not function as
a deputy or assistant town attorney (such office
being a permanent part of the administrative legal
structure of the town), it would not be a per se viola-
tion of the Code of Professional Responsibility for
the special town counsel to also represent private
clients before the town planning board and zoning
board of appeals.20 The committee was not persuad-
ed that the interests of the attorney’s private clients
were “so conflicting, diverse or inconsistent with the
interests of the town he or she serves as special coun-
sel as to affect adversely his or her judgment or loy-
alty to either client . . .” creating a conflict under DR
5-105(A).21 Noting that “retaining special counsel to
appear before a town agency may give rise to a per-
ception that his or her services are being secured in
order to influence that agency or obtain special con-
sideration,” the committee concluded that without
affirmative evidence to this effect, “the mere percep-
tion of impropriety is insufficient to justify a per se
rule of disqualification.”22

It is improper for an attorney to accept a retainer
to defend a claim against a municipality while that
attorney represents clients in prosecuting claims
against the same municipality.23

A village attorney asked the attorney general
whether he was prohibited from representing a pri-
vate client before a town planning board where the
village mayor he served was a member of that plan-
ning board.?* While the attorney general found no
conflict of interest for the attorney, primarily because
the mayor was holding compatible positions, the
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opinion concluded that to avoid the appearance of
impropriety, the mayor should recuse himself from
the planning board during any board action involv-
ing the attorney’s private clients before the board.?

B. Law Partner Suing the Town

The New York State Bar Association’s Committee
on Ethics has opined that it is improper for a town
attorney to continue to serve the town if his law part-
ner brings a personal certiorari proceeding against
the town, even where both the town attorney and his
partner are represented by outside counsel.26 Con-
cluding that since the town attorney may not simul-
taneously represent the municipality and sue it, the
committee found that his law partners are similarly
precluded from suing the town unless, and until, the
partner no longer represents the town.?” In the situa-
tion, however, where a town desires to hire a part-
time town attorney but his law firm is currently rep-
resenting a client before the town, either the town
must retain outside counsel to handle the matter, or
the client of the private law firm must voluntarily
assent to the withdrawal of the law firm and to
retain new counsel.28 The committee distinguishes
the situation where the law firm had the client prior
to the appointment of the town attorney and the
cases where the client retains the firm after a member
is the town attorney, but noting the prevailing inter-
est is being served by qualified public officers.?

Where a special town attorney was appointed to
assist the town in condemnation matters, an attorney
who is associated with, and assists, the special town
attorney may represent owners in condemnation pro-
ceedings by condemnors other than the town so long
as: 1) the associated attorney avoids all matters
involving the town as a party; 2) there is no relation-
ship between the town and the condemning agency;
and 3) the particular facts in the proceeding do not
create a conflict or the appearance of a conflict.30 The
Committee on Professional Ethics noted that while
Canon 5 directs a lawyer to exercise independent
professional judgment on behalf of a client, and so
long as the preceding considerations are satisfied, it
is not improper for the attorney to represent owners
of private property in condemnation proceedings
brought by other public or private entities.3! It would
be improper, however, for a lawyer to represent an
urban renewal agency of a government in title exam-
ination work and related matters and to represent
private property owners in condemnation proceed-
ings brought by that agency.32

C. Attorney Who Serves the Municipality in
Another Capacity

Attorneys may hold public office other than
serving in a counsel role to the town. This type of

civic involvement is encouraged by the Code of Pro-
fessional Responsibility.33 Questions typically arise,
however, when the attorney desires to represent pri-
vate clients before the town. The Committee on Pro-
fessional Ethics has opined that it is permissible for
an attorney-member of a town zoning board of
appeals to represent a private client in a personal
injury case against the town where the town employs
special outside counsel to defend it.3# Such represen-
tation would not violate DR 8-101(A)(2), which pro-
vides, “A lawyer who holds public office shall not:
Use the public position to influence, or attempt to
influence, a tribunal to act in favor of the lawyer or a
client,” since the powers and duties of a member of
the zoning board are so functionally divorced from
the defense of a personal injury case that there is no
per se disqualification. Furthermore, the committee
found no violation of DR 5-101(A), which prohibits
lawyers from accepting employment “if the exercise
of professional judgement on behalf of the client will
be or reasonably may be affected by the lawyer’s
own financial, business, property, or personal inter-
ests.” This is so because a member of the zoning
board has no authority to dispose of a personal
injury case on behalf of the town. However, the com-
mittee has opined that an attorney for the town zon-
ing board of appeals may not represent a private
client in a zoning change application to the town
board,3> and that the deputy town supervisor may
not represent clients in tax certiorari proceedings or
other litigation against the town.36

The state comptroller opined that an attorney
who serves as a town council member is not barred
from practicing in the town justice court.3” Even
though the town council votes on the salary of the
town justice, the comptroller noted an earlier opinion
by the State Bar Ethics Committee holding that the
mere possibility that a judge may be influenced by
the lure or fear of the council member’s vote does
not pose a threat to the fair administration of jus-
tice.38 The committee found that “[a] conflict of inter-
est would arise only when the councilman sought to
represent a client in an action against the city or one
of its agencies, for in that instance a lawyer would
have conflicting interests.”3? The comptroller
reminds readers to consult applicable provisions in
local ethics laws to make certain that such activity
does not violate local law.

The Committee on Professional Ethics opined
that an attorney who is a member of a town zoning
board of appeals may represent a private client as a
plaintiff in a personal injury action against the
town.40 While DR 8-101(A)(2) prohibits a lawyer
from using his or her position as a public official to
“influence, or attempt to influence, a tribunal to act
in favor of the lawyer or client,” and DR 5-101(A)
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prohibits a lawyer from accepting employment
where the exercise of professional judgment on
behalf of a client may be affected by the lawyer’s
own financial, business, property or personal inter-
ests, these provisions are not violated as the zoning
board member performs functions that are not relat-
ed to the subject matter of the litigation.4! Further-
more, the committee commented, “Absent evidence
that a lawyer-member of a town zoning board of
appeals is likely to influence or attempt to influence
the town to act favorably in the personal injury law-
suit, or is trafficking on their own position in order
to obtain a large volume of personal injury work,
and given the lack of any apparent ‘danger of cross-
use of confidential information” or other compromise
of the duty ‘to maintain confidences and secrets,’. . .
the duties and powers of a member of a zoning
board of appeals are so functionally divorced from
the defense of personal injury lawsuits that there is
no basis for a per se disqualification . . . .”42 The com-
mittee noted that EC 8-8 indicates that it is highly
desirable for attorneys to hold public office, and that
“to disqualify lawyer-members of municipal boards
from handling all matters involving agencies of the
municipality in which they serve, without reference
to the nature of their public office or private employ-
ment, would seem unduly restrictive. . . .”43

D. Dual Office Holding

The attorney general has opined that a town
attorney may not also serve as a town court justice
unless his or her office does not represent the town
in that court and there are other justices to hear mat-
ters affecting the town.#* The attorney general relied
on the Rules of Judicial Conduct,* which provide, in
part, that a part-time judge may not participate
directly or indirectly as a lawyer in any contested
action or proceeding in the court in which he or she
serves. Where a municipal attorney’s office has no
responsibility for the prosecution of violations of
local regulations, and where other justices are avail-
able to preside over these matters, that attorney may
also serve as a local court judge.*6

Where a law firm performs legal services for a
town, it may be a conflict of interest for a partner in
that law firm to serve as a part-time town justice in
that town.#” Since “the duty of impartiality of a judge
is an irreconcilable conflict with the duty of his part-
ner or firm to prosecute before that court,” the Com-
mittee on Professional Ethics opined that where “the
legal services performed by the firm for the town do
not involve criminal prosecution, and do not contem-
plate litigation before that court, then, in the absence
of any other conflict of interest, there would be no
impropriety in a partner holding the position of part-
time town justice . . . .”48 The committee noted, how-

ever, that the law firm’s practice would still be limit-
ed by all of the applicable ethical considerations for
the practice of law by a part-time town justice.*

It would present ethics concerns for a town
supervisor and a town attorney to form a law part-
nership. In an opinion issued by the Committee on
Professional Ethics, it was determined that law part-
ners may not simultaneously serve as village mayor
and village attorney, even where, under the partner-
ship agreement, neither partner would share in any
of the compensation paid by the municipality to the
other.50 Relying on Canon 9 prohibiting even the
appearance of impropriety, the committee noted that
“[a] continuing law partnership between a village
mayor and a village attorney would expose the part-
ners to a serious appearance of impropriety, even if
both partners acted with utmost scrupulousness.”>!
Loss of public confidence in the objectivity of the vil-
lage attorney could result from the relationship, and
potential conflicts could arise regarding, among
other things, employment status, evaluation of job
performance, and contract negotiation and terms.52
Further, the committee noted that Canon 5 makes it
clear that lawyers should not accept professional
employment where their personal interests and loy-
alties could reasonably appear to be in conflict with
their professional obligation of loyalty to a client.
Although private clients may consent to a represen-
tation involving conflicting interests, “such consent
cannot be given where the public interest is
involved.”33 Finally, the committee noted that
“assuming the village mayor would be disqualified
from accepting employment from the village to serve
either as a village attorney or on special retainer, any
law partner would be similarly disqualified.”>*

It is not necessarily improper for a part-time
town attorney to hold the position of a part-time
county public defender where the town attorney
responsibilities do not include prosecution duties
and where, in the position of public defender, the
attorney does not represent clients in courts of the
town he represents.5> This position supports the high
responsibility of the Bar to defend indigent per-
sons.5¢ It would be improper, however, for a part-
time municipal attorney to serve simultaneously as a
public defender in the same municipality that main-
tains a police justice court.5” The attorney general
opined in response to a different inquiry that it
would not be an incompatible conflict of interest for
a county assistant district attorney to also serve on a
panel of special counsels for a town within the coun-
ty, as neither position is subordinate to the other and
the duties are not inconsistent.>® The attorney general
commented, “ . . . there is no conflict of duties when
a municipal attorney, such as the town attorney,
planning board attorney or zoning board attorney is
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given the responsibility to prosecute violations of
local laws in addition to their regular municipal
duties.”>

An attorney who is also a member of a county
legislature may not act as counsel to a town zoning
board of appeals where the town is located in the
same county, as this presents inherent conflicts and
the appearance of impropriety.®0 Specifically, since
decisions of the zoning board of appeals may be
reviewed by the regional or county planning boards,
whose members are selected by the county legisla-
ture, “the relationship between the county legislature
and the county planning board is sufficiently close
and the legislature’s interest in and control over
county planning is great enough to merit the applica-
tion of Canon 9 that prohibits even the appearance of
impropriety or conflict of interest.”¢1 However, the
attorney general has opined that a deputy town
attorney is not per se prohibited from simultaneously
serving on a village zoning board of appeals located
within the town in which he serves, but the attorney
general cautioned, “it must be noted that there can
be infrequent instances where land use questions
must be resolved concerning real estate on, or over-
lapping, the town-village boundary line. In such
instances, you, as an attorney, must be constantly
alert to the possibility of a conflict of interest . . . and
the propriety of your dual status can be upheld only
so long as situations involving such a conflict are
avoided.”62 The attorney general also opined that the
position of town attorney and service as a director of
a local development corporation within the town—
where the town contributes approximately five per-
cent of the corporation’s budget—are compatible.
However, should a situation arise where the town
and corporation entered into contracts with each
other, the town attorney must recuse himself or her-
self from participating in the transaction on behalf of
either the town or the corporation.63

E. Retaining Outside Counsel in Conflict
Situations

Questions have arisen over the retention of out-
side legal counsel when a town attorney is unable to
provide such service. Typically, the town board is the
appropriate entity to retain such services for the
town or a board/agency within the town. However,
there have been situations where the town board
refuses to do so. Where the town attorney is prohibit-
ed from providing legal representation due to con-
flicts of interest, the attorney general has opined that
a municipal board or officer has implied authority to
employ other legal counsel.®* The attorney general
stated, “. .. the failure of the town board to author-
ize and fund the employment of outside counsel to
assist the zoning board of appeals, means that the

office of town attorney has responsibility for defend-
ing the action . . . an exception would exist where the
board possesses implied authority to hire outside
counsel as in a case where the municipal attorney is
incapable of or is disqualified from acting.”¢> This
opinion represents a logical solution to ensure that
when the town attorney has a conflict the municipal-
ity receives appropriate independent legal counsel.
In at least one town, a panel of three special counsels
was appointed to replace the town attorney, planning
board attorney or zoning board attorney when they
are disqualified from serving including as a result of
conflicts of interest.66

lll. Client Loyalty

A. Who Is the Client of the Government
Lawyer?

Before the duties of client loyalty and client con-
fidentiality can be fully addressed, the issue of iden-
tifying who is the client of the government lawyer
must be examined.6” Canon 5 provides that “A
Lawyer Should Exercise Independent Professional
Judgment on Behalf of a Client.” This is often easier
said than done in the public sector. Is the client of the
part-time town attorney the supervisor, the town
board, another local board (such as the planning
board or the zoning board), some other town official,
or the taxpayers of the town as a whole? The issue of
client identification would be made somewhat easier
if the retainer agreement between the attorney and
the town were to make this clear in writing. Having
done so, the part-time town attorney should be able
to sleep better at night, knowing for certain who he
or she is being paid to represent. Absent such clear
direction, it is all too easy for two or more of these
constituencies within the same government to pre-
sent conflicting points of view and desired direction.
To which entity does the part-time town attorney
advise that outside counsel is needed? Is it always
easy to retain separate outside counsel in small
towns watching budget dollars? These are the practi-
cal questions that must be addressed in light of the
rule that when in conflict, each entity is entitled to its
own legal representation.68

There is no case law in New York that squarely
addresses the question of who is the client of the
[local] government lawyer. Part-time town attorneys,
however, may draw analogies from a February 2001
opinion of the Southern District of New York that
addressed the question of who within state govern-
ment was the client of a private law firm retained to
provide certain legal services to the State of New
York.6

Although the opinion focused on the question of
whether the client of the private law firm was the

NYSBA/MLRC Municipal Lawyer | Spring 2005 | Vol

. 19| No. 2 13



state government as a whole, the entire executive
branch of state government or a particular agency
within the executive branch for purposes of conflict
of interest analysis under ABA Model Rules of Pro-
fessional Conduct (not for a privilege analysis), the
court, in a case of first impression in New York,
determined that the client could not be the govern-
ment as a whole. It was the individual agency-attor-
ney relationship that governed.”0

A question still remains as to whether an indi-
vidual public official can ever be considered the
client of the government (municipal) attorney. For
example, if the town supervisor exercises authority
to hire a law firm to represent the town, is the super-
visor the client for purposes of determining whether
a privilege of confidentiality may attach? Can indi-
vidual members of the board of supervisors have a
legally privileged conversation with the town attor-
ney? Who within the town is the client? The answers
to these questions may best be described as moving
targets depending upon the public official, the sub-
ject matter of the conversation and the context within
which the conversation is occurring. At some point,
an appropriate public official gives direction to the
town attorney on particular legal matters. This could
be an individual or it could be represented in a vote
of the legislative body. When this happens, it is the
first hint of identification of the client.

B. Representing Multiple Municipal Clients

A second potential ethics trap for part-time town
attorneys who are engaged in a full-time private law
practice is the issue of representing multiple towns
and municipalities in the same area. It is not uncom-
mon for attorneys to represent two, three, four or
more local governments within their geographic
region. While in and of itself these entities are sepa-
rate and may retain the same legal counsel, difficul-
ties may arise when issues of intermunicipal cooper-
ation surface. For example, in January 2005, the
lieutenant governor and the Department of State
issued an RFP for municipalities who propose to
engage in quality communities demonstration pro-
grams. One of the criteria for the grants is whether
the proposal involves two or more municipalities.
The same part-time municipal attorney cannot effec-
tively counsel two or more clients to structure a deal,
contract or agreement without violating the Code of
Professional Responsibility.

A third ethics situation arises when a town attor-
ney no longer represents the town. Town attorneys
may change regularly, or the same lawyer/law firm
may be on retainer for decades. What happens, how-
ever, when the long-standing part-time lawyer/firm
changes? Can that lawyer/firm ever represent clients
before the town? Is this seen as “switching sides”

and thus prohibited under the Code of Professional
Responsibility? While the answer likely depends
upon the nature of the appearance before the town
on behalf of a client, at least one case in the Second
Department suggests that the answer can have a
chilling effect for private law firms who take on
municipal clients. Relying on DR 5-108,7! the Appel-
late Division, Second Department, held that where a
law firm had been retained by a municipality for
approximately 25 years, first as counsel to the plan-
ning board and later as counsel to the village, and
during that time had been involved in the site plan
law that was developed, in effect, the firm was pre-
cluded from representing a client before the planning
board for site plan review six years after the firm was
no longer municipal counsel.”2 The court found that
given the long-standing prior representation of the
village in matters that directly related to zoning and
site plan review, this was a “. . . substantial related
matter in which [petitioners’] interests are materially
adverse to the interests of the former client.””3

IV. Duty of Confidentiality—The Circuit
Courts in Conflict

Canon 4 states, “A Lawyer Should Preserve the
Confidences and Secrets of a Client.” Disciplinary
Rule 4-101(B)(1) further provides that a lawyer shall
not knowingly reveal a confidence or secret of a
client. Furthermore, Ethical Consideration 4-4
reminds us that “[a] lawyer should endeavor to act
in a manner which preserves the evidentiary privi-
lege; for example, a lawyer should avoid professional
discussions in the presence of a person to whom the
privilege does not extend.” This ethical consideration
takes on a life of its own after the recent federal cir-
cuit case Reed v. Baxter, arising out of the State of
Florida. In that case, the city attorney was consulted
after a fire commissioner was fired and a replace-
ment was named. The local legal question was the
legality of the testing and the new hire. The new fire
commissioner and two members of the city council
took part in that conversation. The court held that
the conversation was not privileged since the conver-
sation took place with persons to whom the privilege
did not extend.

Around the same time that the duty of confiden-
tiality was being played out at the local government
level, the circuit courts were considering the issue at
the federal level. Two cases arising from the inde-
pendent counsel investigation of President and Mrs.
Clinton, In re Lindsey’* and In re Grand Jury Subpoena
Duces Tecum,” have potentially chilling effects for all
government lawyers with respect to whether or not a
duty of confidentiality may exist in the public sector
setting. In Lindsey, although the Circuit Court of
Appeals did acknowledge that a government attor-
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ney-client relationship exists, the case also broadly
states that there is an “obligation not to withhold rel-
evant information acquired as a government attor-
ney.”76 Although some government ethics pundits
thought that these cases would be limited to situa-
tions involving the White House and federal grand
jury investigations, the Seventh Circuit stated that
state government lawyers may not exercise an attor-
ney-client privilege in an effort to shield information
from a grand jury.”” The attempt to use a federalism
argument to distinguish the state actors in the Sev-
enth Circuit case from the federal actors in the previ-
ous cases was unsuccessful.

In February 2005, the Second Circuit reached an
opposite conclusion after the counsel to former Con-
necticut Governor Rowland refused to testify before
a grand jury about confidential communications she
had with the governor and his staff for the purpose
of providing legal advice.”8 Unlike the Seventh Cir-
cuit, the Second Circuit emphasized that the Lindsey
and Grand Jury cases involved communications by a
federal executive, therefore, involving statutes and
considerations unrelated to the present case.” The
Second Circuit rejected the government’s argument
that the public interest lies in disclosure in further-
ance of the “truth seeking” mission of the grand jury
and that since the office of the governor serves the
public, the counsel to the governor must yield her
loyalty to the public, not to the governor. The court
acknowledged that it is in the public interest for the
grand jury to conduct a thorough investigation, but
stated that “it is also in the public interest for high
state officials to receive and act upon the best possi-
ble legal advice . . . “ The court cited a Connecticut
state statute that specifically provides for confiden-
tial communications between government lawyers
and their clients.80 The court continued that “the tra-
ditional rationale for the privilege applies with spe-
cial force in the government context . . . ,” noting that
government officials should be able to seek out and
receive fully informed legal advice and that
“[u]pholding the privilege furthers a culture in
which consultation with government lawyers is
accepted as a normal, desirable, and even indispen-
sable part of conducting public business.”8! The
court was further persuaded that for government
attorneys to discharge their duties, they require can-
did, unvarnished information from those employed
by the office they serve, and that absent a privilege,
this goal would be threatened.s2

With the federal circuit courts now in clear con-
troversy on this critically important issue for govern-
ment lawyers, the stage has been set for a potential
review by the U.S. Supreme Court to resolve this
issue. In the meantime, government lawyers in New

York can breathe a bit easier for the time being with
the recent Second Circuit opinion.

V. Conclusion

Attorneys who assume part-time employment as
town attorneys, whether hired as an employee of the
town or contracted on a retainer basis to provide
legal services, are subject to a myriad of additional
ethical rules and guidelines because of the public
service nature of the appointment. The issues are at
times complex and may not always be readily appar-
ent. There are implications for conduct and permissi-
ble actions not just of the part-time town attorney,
but also for his or her law partners and associates.
When in doubt, an opinion may always be requested
from the New York State Bar Association’s Commit-
tee on Professional Ethics for an application of one or
more provisions of the Code of Professional Respon-
sibility. Additionally, the attorney general and the
state comptroller issue opinions interpreting Article
18 of the General Municipal Law and other common
law municipal ethics questions. In addition to con-
sulting the local code of ethics adopted by each town
government, some towns may also have a local
ethics board where attorneys may seek an opinion
regarding the application of a local ethics law. In
addition, government lawyers must take a more
active role in discussions within the American Bar
Association and the State Bar to ensure that the spe-
cial circumstances that often confront government
lawyers are considered in future modifications to
professionalism codes and accompanying commen-
tary.
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Municipal Briefs

By Lester D. Steinman

Civil Service

A New York City
employee with permanent
civil service status who
fails to establish city resi-
dency forfeits his office.
Such a forfeiture, however,
does not amount to mis-

conduct that would entitle
the employee to a pre-
removal hearing. Felix v.
New York City Department -
of Citywide Administrative Services, 3 N. Y3d 498, 788
N.Y.S.2d 631 (2004).

In 1986, New York City adopted Local Law 40,
requiring all non-uniform employees in mayoral
agencies hired on or after September 1, 1986, to
establish and maintain residency in New York City
as a condition of employment. Under the local law,
failure to establish or maintain such residence shall
“constitute a forfeiture of employment.” Prior to any
such dismissal on residency grounds, an employee
was entitled to notice of, and opportunity to refute,
the charge that he or she resides outside the city.

Here, Felix was notified that the city believed he
resided in Nassau County and was offered an oppor-
tunity to contest that claim. However, Felix was
unable to provide sufficient documentation to estab-
lish New York City residency and was dismissed
from his employment.

Thereafter, Felix filed suit for reinstatement on
the grounds that he was discharged without a pre-
removal hearing in violation of Section 75 of the Civil
Service Law. That statute precludes the firing of a
permanent civil service employee, except for incom-
petency or misconduct shown after a hearing on stat-
ed charges. The Supreme Court granted Felix’s peti-
tion and the Appellate Division affirmed that
determination.

Granting leave to appeal to New York City and
reversing the lower court decisions, the Court of
Appeals addressed two issues: (1) whether Felix’s
non-residency constituted misconduct for which he
was entitled to a pre-removal hearing; and (2) if not,
whether the notice and opportunity to contest the
charge of non-residency provided to Felix under the
New York City law satisfied due process.

Distinguishing a failure to maintain residency
from an act of misconduct, the court ruled that “pro-
cedural due process afforded under Civil Service

Law section 75 (1), i.e., a pre-removal hearing, is not
necessarily required” for dismissals based upon fail-
ure to establish or maintain residency under the New
York City local law.

Moreover, the court found that the procedure
provided for in the local law satisfied due process.
Felix was required to provide tax returns, a driver’s
license, voter registration card or similar documenta-
tion that would establish his New York City residen-
cy. “Documents such as these need not be subjected
to the adversarial testing of a hearing in order for the
municipality to determine whether a municipal
employee has established that he or she resides in
New York City.”

Finding that Felix was afforded due process, the
Court of Appeals concluded that the city correctly
determined that Felix had failed to establish residen-
cy in New York City. The documents submitted by
Felix to support his claim of New York residency
were all dated after he was notified of the charge of
non-residency. By contrast, two earlier dated tax
returns established Felix’s residency outside New
York City. Accordingly, the court upheld the city’s
determination that Felix forfeited his position, requir-
ing his dismissal from service.

FOIL and OML

For copies of records requested pursuant to New
York State’s Freedom of Information Law (“FOIL"),
Public Officers Law section 87(1)(b)(iii) establishes a
maximum of “twenty-five cents per photocopy not in
excess of nine inches by fourteen inches . . . except
when a different fee is prescribed by statute.” Section
192-2 of the Town Code of Cheektowaga authorizing
the town to charge $10.00 for copies of “[clJomputer-
generated police and accident reports” requested
under FOIL “is not a statute and the Town has no
authority to charge the $10.00 fee.” New York Central
Mutual Fire Insurance Company v. Town of Cheektowaga,
13 A.D.3d 1189, 787 N.Y.S.2d 582 (4th Dept. 2004).

In a second case, a town board’s failure to record
its unanimous vote to terminate a probationary
employee taken during a duly convened executive
session, was held to constitute a “non-prejudicial
technical violation of the Open Meetings Law.” Bal-
ancing the nature of the employment interest with
the purpose of the Open Meetings Law, the court
ruled that annulment of the termination was unwar-
ranted. Specht v. Town of Cornwall, 13 A.D.3d 830, 786
N.Y.S.2d 546 (2nd Dept. 2004).
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Real Property Tax Law

The Town of Oyster Bay may not impose a spe-
cial ad valorem tax levy for garbage collection on
mass property! (telephone lines, wires, cables, poles,
supports and enclosures for electrical conductors)
owned by New York Telephone Company within the
town’s refuse and garbage district because those
properties “do not and cannot receive direct benefit
from that municipal service.” New York Telephone
Company v. Supervisor of the Town of Oyster Bay, 4
N.Y.3d 387 (2005).

Under Real Property Tax Law section 102(14), a
special ad valorem levy is a charge imposed upon
“benefited real property” at the same time and in the
same manner as the general tax levy to defray the
operational and maintenance costs of a special dis-
trict improvement or service. For real property to be
“benefited,” the property “must be capable of receiv-
ing the service funded by the special ad valorem
levy.”

While the mass properties constitute “real prop-
erty” under the statute, here “the inherent character-
istics” of the mass properties precluded them from
receiving the collection services of the garbage dis-
trict imposing the levy. “In determining whether a
property is benefited . . . we look to the innate fea-
tures and legally permissible uses of the property,
not the particularities of its owners or occupants or
the state of the property at a fixed point in time. As a
class of property, telephone poles can never produce
or require municipal garbage collection.”

As the dissenters warned, although the court’s
ruling was limited to the instant garbage district, the
logic underlying its decision would be equally appli-
cable to the town’s public park, sewage, drainage
and public parking districts to which the telephone
company also pays special ad valorem levies. From
the dissenters’” perspective, the majority’s restrictive
definition of benefit is unwarranted because to be
valid the levy “requires only an indirect or general
benefit to the subject property.” By contrast, the
majority’s requirement of a direct benefit “unneces-
sarily and unjustifiably” restricts the town’s ability to
impose an ad valorem levy on real property located
within a special district “. . . [thus] undermining the
town’s ability to operate and maintain special dis-
tricts.” Undoubtedly, future litigation will demon-
strate whether the dissenters concerns are well
founded.

SEQRA

Annexations under Article 17 of the General
Municipal Law are actions subject to the requisites of
the New York State Environmental Quality Review
Act (“SEQRA”). The scope of review required under

SEQRA will depend upon the specific development
plans for the property to be annexed. City Council of
the City of Watervliet v. The Town Board of Colonie, 3
N.Y.3d 508, 798 N.Y.S.2d 88 (2004).

The petitioner, East-West Realty Corp. (“East-
West”), owned approximately 37 acres of vacant
property zoned for single-family residential use in
the Town of Colonie and adjacent to the City of
Watervliet. Receiving what it believed to be an
unfriendly response from the Town of Colonie to its
request to construct a senior citizen assisted living
development at the site, East-West filed a petition
with both municipalities to have 43 acres of property,
including its 37 acres, annexed by the City of Water-
vliet. Other than indicating East-West’s previously
stated intention for the use, no formal plan of devel-
opment accompanied the petitions.

Watervliet approved the annexation but Colonie
disapproved the petition as not being in the overall
public interest. Colonie maintained that SEQRA
review was required to fully determine whether
annexation was in the public interest. The Appellate
Division agreed and the Court of Appeals affirmed.

Previewing the extent or level of environmental
review required for this and other annexation appli-
cations, the Court of Appeals opined:

Here, because the proposed annexa-
tion of approximately 43 acres is an
unlisted action, an EAF is appropri-
ate and must be completed before
Watervliet or Colonie acts to adopt or
reject the petition for annexation.
Since the annexation proposal lacks a
specific project plan that has been
officially submitted or a rezoning
proposal that changes the use for
which the property may be utilized,
the EAF will necessarily be limited to
the annexation itself and its effects.
Where, on the other hand, the annex-
ation is premised upon a formal proj-
ect plan, environmental review will
be more extensive and must address
the specific use of the property in
evaluating the related environmental
effects (citations omitted).

Endnote

1. The mass properties are situated on publicly- and privately-
owned land. Where the land is privately-owned, the district
levy is also imposed on the property owner on the basis of
the land’s valuation.

Lester D. Steinman is the Director of the Edwin

G. Michaelian Municipal Law Resource Center of

Pace University and the Editor-in-Chief of the

Mupnicipal Lawyer.
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