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A Message from the Chair

Municipal Lawyer
A joint publication of the Municipal Law Section of the New York State Bar Association 
and the Edwin G. Michaelian Municipal Law Resource Center of Pace University

Once again I have re-
ceived several compliments 
on our Annual Meeting pre-
sentation. My thanks go out 
to the program co-chairs, 
the executive committee 
and our subcommittees for 
their efforts to continually 
bring timely and interesting 
programs as well as speak-
ers to these events. We 
always strive to present a 
variety of topics and if you 

missed this year’s meeting, I would strongly encour-
age you to come to our Fall meeting which is also 
shaping up quite nicely. Attendees practice in many 
different areas and there is always time to swap war 
stories and discuss issues of common interest. We 
also somehow always manage to have a good time as 
well.

With constant technological advances being 
made with products such as Blackberries, online 
research, WiFi, email, etc. there is a greater demand 
for speed and quantity of service. I know that this is 
something that troubles me from time to time in that 
there is a tendency to try and meet such demands 
but the quality of the work product is sometimes less 
than satisfactory. It behooves us all to insist on taking 
a thorough review of all available research and time 
to think through issues before advising our clients. 
The key of course is not to sacrifi ce quality work for 
expediency. As my old law school professor used 
to preach, rule one is to read the statute, rule two is 
to read the whole statute and rule three is to repeat 
steps one and two.

As a side note, our subcommittees are becoming 
a greater resource to the executive committee and 
our Section as their work continually helps to supply 

articles for this journal and programs and speakers 
for our meetings. Anyone interested in joining one 
or more of our subcommittees should reach out to 
their chairs to see how you can become a more active 
member of our Section.

Finally, with a new governor in place and new 
ideas and programs affecting municipalities being 
proposed, we should all take an active role in assur-
ing that our clients are properly served/protected 
as these ideas become law. If you are made aware of 
proposed legislation that may have such an impact, 
please contact me or any of our executive committee 
members so that we can vet and comment if ap-
propriate. This is an important service that we are 
entrusted with and can help our membership tre-
mendously if handled in a timely fashion. We all are 
ready, willing and able to assist in this regard. 

Thomas Myers
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From the Editor

Mingling with my col-
leagues at the Annual Meet-
ing program in New York 
City reinforced my apprecia-
tion of the diversity of prac-
tice areas represented in the 
Municipal Law Section. On 
our executive committee, for 
example, members special-
ize in land use, real estate, 
labor and employment and 
environmental law, public 
fi nance, ethics and general 
municipal law and practice in the public and private 
sectors and academia. 

As emphasized by Tom Myers in his Message 
from the Chair, our Section prides itself on presenting 
programs and publishing journals that cater to these 
divergent interests. At the recently concluded Annual 
Meeting, attendees earned six (6) continuing legal edu-
cation credits and heard presentations on compliance 
with Phase II storm water regulations; federal and 
state developments in cable franchising and telecom-
munications law; competitive bidding; recent land use 
cases; home rule; lobbying and the Public Authorities 
Accountability Act. 

Similarly, the Winter 2007 issue of the Municipal 
Lawyer focuses on issues of labor and employment 
law, ethics, procurement practices and public fi nance. 

Sharon N. Berlin, a partner at Lamb and Barnosky, LLP 
reviews United States Supreme Court and New York 
Court of Appeals decisions on unlawful employment 
retaliation and public sector bargaining respectively 
and summarizes their impact on public sector labor 
law. Confl icts of interest and other ethical issues com-
monly faced by local legislators is the subject of “Ethics 
and the Municipal Legislator” by Noran J. Camp, Ethics 
and Employment Counsel in the Offi ce of the General 
Counsel, New York City Council.

The constitutionality of freezing wages to alleviate 
a municipal fi scal crisis is examined by A. Vincent Bu-
zard, immediate past President of the New York State 
Bar Association and a partner at Harris Beach, PLLC. 
Finally, recent reforms to the government procurement 
process are the focus of an article by Teneka E. Frost, 
Post-Graduate Fellow in Government Law and Public 
Policy at the Government Law Center of Albany Law 
School. Ms. Frost analyzes the provisions of the Om-
nibus Lobbying Reform Act, otherwise known as the 
“Procurement Lobbying Law,” which for the fi rst time 
imposes restrictions on those who attempt to infl uence 
procurement contracts in New York.

As always, we welcome your comments on these 
articles and solicit your submission of similar articles in 
your area of expertise.

Lester D. Steinman

Back issues of the Municipal Lawyer (2000-present) are
available on the New York State Bar Association Web site
Back issues are available in pdf format at no charge to Section members. You must be logged 
in as a member to access back issues. Need password assistance? Visit our Web site at www.
nysba.org/pwhelp. For questions or log-in help, call (518) 463-3200.

Municipal Lawyer Index
For your convenience there is also a searchable index in pdf format.
To search, click “Find” (binoculars icon) on the Adobe tool bar, and type in search word or 
phrase. Click “Find Again” (binoculars with arrow icon) to continue search.
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2006 in Review—Signifi cant Labor and Employment 
Law Decisions Affecting Municipal Employment
By Sharon N. Berlin

During the 2006 calen-
dar year, the United States 
Supreme Court issued two 
signifi cant decisions relat-
ing to claims of unlawful 
employment retaliation and 
the New York Court of Ap-
peals issued several deci-
sions relating to public sector 
bargaining obligations. The 
following article summarizes 
these decisions and their 
impact upon employment in 
the public sector.

I. The Supreme Court Decisions
First, in a decision dated May 30, 2006, the Su-

preme Court imposed what may become a signifi cant 
limitation on the ability of a public employee to bring 
a claim of First Amendment retaliation in violation of 
42 U.S.C. section 1983. In Garcetti v. Ceballos,1 the Court 
explained that, while government employees have a 
right pursuant to the First Amendment to speak as 
citizens on matters of public concern, “[w]hen public 
employees make statements pursuant to their offi cial 
duties, the employees are not speaking as citizens for 
First Amendment purposes and the United States Con-
stitution does not insulate their communications from 
employer discipline.” Thus, “restricting speech that 
owes its existence to a public employee’s professional 
responsibilities does not infringe any liberties the em-
ployee might have enjoyed as a private citizen.”2 

The Supreme Court further defi ned the two-part 
inquiry it had previously articulated in Pickering v. 
Board of Education of Township High School District 205, 
Will County3 and its progeny, for determining whether 
constitutional protections apply to public employee 
speech. First, did the employee speak as a citizen on 
a matter of public concern? If the answer is no, the 
employee has no First Amendment cause of action 
based on his/her employer’s reaction to the speech. If 
the answer is yes, then the possibility of a First Amend-
ment claim arises. 

Second, does the governmental employer have 
an adequate justifi cation for treating the employee 
differently from any other member of the general 
public? This consideration refl ects the importance of 
the relationship between the speaker’s expressions 
and employment. A governmental entity has broader 
discretion to restrict speech when it acts in its role 

as employer, but the restrictions it imposes must be 
directed at speech that has some potential to affect the 
entity’s operations.4 

Thus, the Garcetti decision appears to have nar-
rowed the types of actionable retaliation pursuant to 42 
U.S.C. section 1983 to those claims where the employ-
ee’s speech is made as a member of the public and 
the wrongdoing disclosed is outside the employee’s 
offi cial duties. 

Just a few weeks later, the Supreme Court issued 
its decision in Burlington Northern & Santa Fe Railway 
Co. v. White,5 in which it adopted a broader standard 
for determining retaliation claims pursuant to Title VII 
of the Civil Rights Act of 1964. Title VII contains an 
anti-retaliation provision forbidding discrimination 
against an employee or job applicant who has made a 
charge, testifi ed, assisted or participated in a Title VII 
proceeding or investigation.6 The Court held that Title 
VII does not confi ne the actions and harms it forbids 
to only those that are related to employment or occur 
at the workplace, but rather also includes those that 
would have been “materially adverse” to a reasonable 
employee or job applicant. 

While no defi nition of the term “materially ad-
verse” was provided, the Court made it clear that this 
must be something more than trivial harms or minor 
annoyance. As a practical matter, the Court’s deci-
sion may make it less likely for summary judgment 
to be granted in these types of cases because it will be 
necessary to make a factual inquiry using an objective 
reasonable employee standard to determine whether 
an individual was a victim of retaliation.

II. New York Court of Appeals Decisions
The New York Court of Appeals issued several 

decisions in 2006 concerning bargaining obligations in 
the municipal context. In Professional Staff Congress-City 
University of New York v. New York State Public Employ-
ment Relations Board,7 the Court determined that a 
union’s waiver of the right to negotiate certain subjects 
remained in effect after expiration of the parties’ col-
lective bargaining agreement. The Court found that, 
pursuant to the Triborough amendment to the Taylor 
Law,8 the assumption is that all terms of a collective 
bargaining agreement remain in effect during bargain-
ing for a successor agreement. The Court specifi cally 
noted, though, that it had not resolved the question 
of whether the obligations imposed by the Triborough 
amendment are reciprocal on a union given that the 
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Triborough amendment is silent as to whether it is an 
improper practice for a union to fail to continue the 
terms of an expired agreement. The Court stated: 
“Given the structure of the Triborough amendment, 
it may well be that a union cannot be found to have 
committed an improper practice for failing to adhere 
to a term of an expired CBA. We need not resolve this 
question here because this case does not involve a 
charge against a union; . . . ”9  

In a trilogy of cases, the Court of Appeals also 
examined whether negotiations over statutory obli-
gations were mandatory subjects of negotiation. In 
Poughkeepsie Professional Firefi ghters’ Association v. New 
York State Public Employment Relations Board,10 the 
Court examined the negotiability of a union proposal 
for an arbitrator to resolve disputes over a fi refi ghter’s 
underlying claims for General Municipal Law Sec-
tion 207-a benefi ts and to decide all allegations and 
defenses including assertions regarding timeliness; to 
hold trial-type evidentiary hearings with witnesses; 
and to assign burdens of proof according to the type of 
determination at issue. PERB had determined that the 
proposal was nonmandatory because it did not seek 
to establish a review procedure but rather a re-deter-
mination procedure in delegation of the City’s nondel-
egable statutory right to make initial determinations. 
The Association commenced an Article 78 proceeding 
and the Supreme Court granted the petition in its 
entirety. The Appellate Division reversed the Supreme 
Court’ judgment on the law and dismissed the peti-
tion. The Court of Appeals found no irrationality in 
PERB’s conclusion that the disputed demands set 
forth a re-determination procedure in derogation of 
the City’s nondelegable statutory right to make initial 
determinations redundant and therefore affi rmed the 
Appellate Division’s decision.

Similarly, in Patrolmen’s Benevolent Association of 
City of New York v. New York State Public Employment 
Relations Board, and Town of Orangetown v. Orangetown 
Policemen’s Benevolent Association,11 decided the same 
day as Poughkeepsie Professional Firefi ghters’ Association, 
the Court of Appeals held that police discipline may 
not be a subject of collective bargaining under the Tay-
lor Law when the Legislature has expressly commit-
ted disciplinary authority over a police department to 
local offi cials. Civil Service Law Section 76(4) provides 
that Civil Service Law Sections 75 and 76 shall not 
“be construed to repeal or modify” preexisting laws 
and among the laws grandfathered are several that 
provide expressly for the control of police discipline 
by local offi cials in certain communities. In so holding, 
the court noted that “[w]hile the Taylor Law policy 
favoring collective bargaining is a strong one, so is the 
policy favoring the authority of public offi cials over 
the police.”12 The Court went on to state that the New 

York City Charter and Administrative Code and the 
Rockland County Police Act state the policy favoring 
management authority over police disciplinary matters 
in clear terms and that these “legislative commands are 
to be obeyed even where the result is to limit the scope 
of collective bargaining. The issue is not, as the unions 
argue, whether the enactments were intended by their 
authors to create an exception to the Taylor Law; obvi-
ously they were not, since they were passed decades 
before the Taylor Law existed. The issue is whether 
these enactments express a policy so important that the 
policy favoring collective bargaining should give way, 
and we conclude that they do.”13 

Finally, the Court of Appeals was scheduled to 
hear oral argument on January 3, 2007 on an appeal of 
the decision of the Appellate Division, Second Depart-
ment in Transportation Workers Union of America, Local 
100 v. New York City Transit Authority.14 In TWU, the 
Appellate Division upheld a PERB decision15 that a 
public sector employee has the right to union repre-
sentation during an investigatory interview that may 
reasonably be expected to lead to discipline. The Court 
of Appeals’ decision will have an important impact on 
the rights of public employees and employers.

Endnotes
1. 126 S. Ct. 1951 (2006).

2. Id. at 1954.

3. 391 U.S. 563, 88 S. Ct. 1731 (1968).

4. The Supreme Court did not decide whether the Ceballos 
analysis would apply in the same manner to a case involving 
speech related to scholarship or teaching, and specifi cally left 
that issue open for future determination. 126 S. Ct. at 1962.

5. 126 S. Ct. 2405 (2006).

6. 42 U.S.C. § 2000e-3(a).

7. 7 N.Y.3d 458, 824 N.Y.S.2d 577 (2006).

8. The Triborough amendment is codifi ed at Civil Service Law 
Section 209-a(1)(e) and makes it an improper practice for an 
employer to fail to continue the terms of an expired agreement.

9. 7 N.Y.3d at 468, n.3.

10. 6 N.Y.3d 514, 814 N.Y.S.2d 572 (2006).

11. 6 N.Y.3d 563, 815 N.Y.S.2d 1 (2006).

12. 6 N.Y.2d at 575-76, 815 N.Y.S.2d at 6. 

13. 6 N.Y.2d at 576, 815 N.Y.S.2d at 6.

14.  27 A.D.3d 11, 811 N.Y.S.2d 71 (2d Dep’t 2005). 

15. 35 PERB ¶ 3029 (2002). 

Ms. Berlin is a partner in the Melville, New York 
law fi rm of Lamb & Barnosky, LLP, where she rep-
resents public and private sector employers in labor 
and employment law matters. Ms. Berlin is Chair of 
the New York State Bar Association’s Municipal Law 
Section’s Employment Relations Committee.
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Ethics and the Municipal Legislator
By Noran J. Camp

Public offi cials and 
employees at all levels of gov-
ernment often face diffi cult 
ethical issues. Local legisla-
tors are no exception. Over 
the years, the laws of the State 
and many municipalities,1 
including New York City, 
have furthered the public 
policy that legislators and 
other government offi cials 
should not utilize their posi-
tions to advance their private 
interests. Indeed, as early as 1830, the laws of New York 
City prevented the Members of the Board of Aldermen 
from having any interests in contracts funded pursu-
ant to local ordinances.2 Now some local laws, and to a 
much lesser extent state laws, address comprehensively 
the confl icts of interest that local legislators and other 
municipal employees face.

This article touches upon some of the most common 
confl ict of interest issues that local legislators face and 
the answers to these ethics questions for legislators—an-
swers which are sometimes different from those that 
would apply to other municipal employees. In particu-
lar, this article examines how ethics laws guide local 
legislators when their offi cial duties overlap with private 
interests, when they face decisions on what, if any, em-
ployment opportunities and business interests to pursue, 
on what gifts they may or may not receive, and how to 
avoid problems with misuse of municipal resources for 
political purposes, while accommodating the reality that 
most local legislatures are political bodies. 

I. Ethics Laws Applicable to Municipal 
Legislators

The basic ethics laws applicable to municipal legisla-
tors in New York State are found in General Municipal 
Law §§ 800-813,3 in the various ethics codes that may 
have been enacted by individual local governments, 
including the Advisory Opinions of local ethics boards,4 
and in the case law. The GML itself bars municipal of-
fi cers and employees from, among other things, hav-
ing “interests” in municipal contracts,5 with numerous 
exceptions.6 Case law and individual municipal ethics 
codes address issues such as confl icting or “dual” em-
ployments and post-employment restrictions. State or 
local campaign fi nance laws govern gifts to legislators’ 
campaigns.

II. Guarding Against Decisions Based on 
Legislators’ Personal Interests

Local legislators in New York State are often asked 
to vote on or take other offi cial action on a wide variety 
of matters, ranging from budget and land use matters to 
tax issues and the enactment of local laws affecting busi-
nesses and communities. These legislators make deci-
sions that have consequences for residents throughout 
their municipality—including their own interests. This 
would be the case, for example, in a vote on an across-
the-board property tax. A legislator who is a property 
owner would be directly affected by this vote. Yet, these 
legislators would not face a confl ict of interest because of 
the broad applicability of the measure.7 Inevitably, how-
ever, there are also times when local legislators are in a 
position to take offi cial action on a matter that more nar-
rowly affects their own private fi nancial or other interest. 
This would be the case, for example, for a legislator who 
owned land that was the subject of a narrow rezon-
ing proposal pending before the legislature. Similarly, 
it would be the case for a legislator whose partner or 
spouse served on a board of directors of an organization 
funded by the municipality.

The ethics laws provide a range of guidance to 
legislators who face the question of what offi cial action 
they may take when it could affect a narrow personal 
interest. The range of answers refl ects the important yet 
competing interests at stake. On the one hand, there is 
a need to ensure that legislators act in furtherance only 
of their offi cial duties. The laws must protect against the 
possibility that a legislator’s action might be infl uenced 
by his or her own prospect of personal gain or loss. On 
the other hand, the laws must not produce a result that 
disenfranchises individuals or the entirety of the legisla-
tor’s constituency. 

Various court opinions, informal Attorney General 
Opinions8 and local laws have arrived at different con-
clusions about the restrictions that should be imposed 
on local legislators with a narrow private interest in a 
matter. The opinions range from requiring legislators to 
recuse themselves completely from matters where the 
legislator has a specifi c private interest, to a requirement 
that the legislator simply disclose the private interest on 
the record. 

For example, a New York Court found that a munici-
pal legislator who had an interest in a fi rm that sought a 
permit to develop property should be disqualifi ed from 
voting on that permit.9 On the other hand, the mere fact 
that local legislators are employed by an entity with 

MunicipalLawyerWinter07.indd   5 3/8/2007   11:48:22 AM



6 NYSBA/MLRC  Municipal Lawyer  |  Winter 2007  |  Vol. 21  |  No. 1 

business before the local legislature will not necessarily 
require their recusal, especially if their role as employ-
ees have nothing to do with the issue before the legisla-
ture, and their salaries will not be affected by action of 
the legislature.10 

The courts have shown a willingness to look deep 
into a transaction to fi nd a possible confl ict. In Rose v. 
Eichhorst,11 for example, the Court of Appeals found 
that the County’s tax sale to a member of a Town Board 
located within the county, was voidable. The Court 
relied on the reality that the Town Board had the initial 
duty to pass the budget and collect the needed taxes for 
itself and for the County, while the County had the re-
sponsibility for collecting those taxes when they became 
delinquent, through the tax sale at issue, among other 
means.12 Similarly, informal Opinions by the New York 
State Attorney General have favored recusal over disclo-
sure in cases where a legislator’s vote would affect his 
or her own personal fi nancial interest in a direct way.13

In New York City, the ethics guidance, in appropri-
ate cases, allows for a legislator to disclose his or her 
private interest and proceed with offi cial legislative 
action. The New York City Charter recognizes that the 
power, and the duty, to participate in legislative matters 
are among the “essential functions they have been elect-
ed to perform.”14 Accordingly, the Charter recognizes 
that there are circumstances where a legislator has a 
permissible interest in an entity, but that a contemplated 
offi cial action could directly affect that interest. Rather 
than adopting a blanket rule requiring a legislator to 
recuse—the Charter does require the blanket recusal of 
all other public servants in these circumstances—the 
Charter permits the legislator in such a case to partici-
pate in legislative activity provided that the legislator 
fully discloses his or her interest at the time he or she 
engages in it.15

Thus, under the New York City law, a legislator 
who has an interest in land proposed for a rezoning 
would be able to vote on the rezoning provided that 
he or she disclosed his or her interest on the record of 
the New York City Council and to the City’s Confl icts 
of Interest Board at the time of his or her vote.16 The 
New York City disclosure rule applies only to legisla-
tive activity, however, and not to other offi cial action 
that a City Council Member might take, because the rule 
is intended to prevent voter disenfranchisement. The 
Council Member would not be allowed, for example, to 
use his or her offi cial position to advance his or her own 
real estate development project before other municipal 
agencies or to lobby his or her colleagues in the City 
Council on the matter.

III. Outside Employment and Positions
Municipal legislators in New York State, because of 

their part-time status, have the possibility of maintain-
ing outside employment or business interests. Confl ict 

issues arise if legislators’ outside employment or busi-
ness interests relate to government business or otherwise 
intersect with their responsibilities as legislators. While 
there are many gray areas for legislators navigating out-
side employment, there are a number of clear rules for 
legislators to follow.

First, while no state statute absolutely forbids mu-
nicipal legislators from working for another arm of mu-
nicipal government, nevertheless, it is a violation of the 
state’s common law for a person to hold two positions 
when one is subordinate to the other, or there is some 
other “inherent” confl ict.17 In addition, numerous state 
statutes prohibit the dual holding of specifi c municipal 
offi ces, such as a village trustee serving on the village’s 
zoning board or planning board.18

Under the common law, it generally would be inap-
propriate for a local legislator to work for a local agency 
of the same municipality because of the relationship 
between the legislative and executive branches, and the 
authority that a legislator typically has over executive 
branch agencies and employees. In essence, the broad 
authority generally exercised by local legislatures over 
other municipal agencies would leave the legislator in 
the position of being his or her own boss. In Dykeman 
v. Symonds,19 for example, a municipal employee was 
elected to her municipal legislature. The legislature, in 
turn, had authority over her salary as a municipal em-
ployee. The court accordingly required the employee to 
resign from her municipal post if she wished to serve as 
a municipal legislator and rejected her argument that she 
could simply recuse herself from matters relating to her 
municipal post.

The court determined that “the possibility of wrong-
doing and the principle involved” were suffi cient to bar 
her from holding both posts. But the court also made ref-
erence to the new legislator’s “duty” to participate in the 
legislature’s consideration of matters relating to her post. 
In other words, a local legislator cannot avoid a confl ict 
of interest simply through routine recusal because the 
result would disadvantage the municipality and the 
legislator’s constituents. The court further rejected the 
legislator’s argument that making her choose between 
her municipal post and a seat in the local legislature 
would disenfranchise the voters of her district. The court 
made clear that this was a matter of choice, not disen-
franchisement, and that “the choice lies with her.”20

Second, a legislator may not use his or her offi cial 
position or municipal resources to advance a matter 
related to his or her private business or employment. For 
example, a legislator may not call prospective clients us-
ing his or her offi cial title, use his or her offi cial station-
ary for private matters, or try to gain advantage for a 
client because of his or her offi cial position.

Third, local legislators must be careful before engag-
ing in any outside activities with entities that have busi-
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ness dealings with the municipality. For example, a local 
legislator generally should not engage in private work 
that will eventually be reviewed by municipal employ-
ees over whom he or she has some authority.21 And, in 
New York City, a local legislator must seek approval 
from the Confl icts of Interest Board before accepting a 
paid position with any organization that has a municipal 
contract or receives funding from the municipality.22

Fourth, legislators may not appear in their private 
capacity before municipal agencies. Since local leg-
islators generally have some authority over all local 
agencies, such an appearance would essentially be 
an appearance before themselves, or before someone 
they have some authority over. For example, a legisla-
tor should not, as part of a compensated private law 
practice, represent a developer seeking approval from 
the local city planning agency, nor represent a parent in 
a family court action involving the local child welfare 
agency.23 New York City has gone farther, and bars legis-
lators from appearing as attorneys against the interest of 
the City regardless of whether they are paid or not.24

IV. Gifts to Legislators
New laws and rules severely restrict gifts to legisla-

tors by lobbyists and others doing business with mu-
nicipal governments in the State.25 The State bans gifts 
over $75 made by anyone to local legislators (and to all 
other public servants in the State), if a reasonable person 
could view the gift as being intended to infl uence the 
legislator, or as being a reward for offi cial conduct.26 A 
separate provision bans gifts over $75 to public servants 
if made by lobbyists regardless of whether the gift seems 
intended to infl uence or reward.27 New York City now 
has the same gift structure, although the threshold is 
lower for non-lobbyist gifts ($50),28 and the threshold is 
now zero ($0) in the case of lobbyists.29 Also, New York 
City’s lobbyist gift ban extends to the spouses, domestic 
partners and unemancipated children of the lobbyist.30 
Notwithstanding these prohibitions, there are a number 
of challenging gift questions for legislators.31

For example, there are some gifts that are not con-
sidered to be gifts to the individual, but rather gifts to 
the municipality. Furthermore, because of their unique 
positions as community leaders or elected offi cials, leg-
islators are expected to attend cultural, civic and other 
community events.32 In New York City, the Confl icts 
of Interest Board has established by rule that elected 
legislators (indeed, all elected offi cials) may attend such 
events.33

V. Misuse of Municipal Resources for 
Campaign or Political Purposes

Legislatures are uniquely political bodies. Their 
members are there as a result of their civic and political 
activities. Thus, legislators as a general rule are free to 
engage in political activities, just like members of the 

public. When a legislator’s work status is offi cially part-
time, there is no legal concern over whether or not the 
legislator is engaging in political conduct during “work” 
hours because there would likely be no set working 
hours.34 

Nevertheless, state laws prohibit a state legislator 
from using public resources for political activities.35 This 
would include the use of government phones to make 
campaign-related telephone calls, and the use of govern-
ment supplies and offi ce space for campaign purposes. 
State law appears to have left the regulation of such 
activities by municipal legislators up to local ethics codes. 
The New York City code prohibits such conduct as is 
prohibited state legislators. It also bars local legislators 
even from asking (much less coercing or compelling) a 
subordinate to participate in a political campaign or to 
make a political contribution.36 Additionally, legislative 
employees are barred from working on political cam-
paigns unless they do so voluntarily and on their own 
time. 

It is worth noting that a critical municipal resource is 
the time and effort of its employees. Legislators must be 
careful with this resource too, and cannot put it to work 
for a private purpose. New York City, for example, fl atly 
bans the practice of assigning non-City work to City 
employees.37

VI. Conclusion
The vast majority of municipal elected offi cials work 
diligently to comply with state and local ethics laws and 
rules. Because these laws are often complex, it is the job 
of the municipal lawyer to advise legislators on how to 
avoid confl icts of interest and at the same time fulfi ll 
their legislative responsibilities. The rules governing 
confl icts of interest must balance the local government’s 
interest in having safeguards against undue private in-
fl uences with the interest of the public in having effective 
and complete representation, recognizing that legislators 
are also private citizens with private interests.

Endnotes
1. By “municipal,” I am referring to all local governments within 

New York State, including counties, cities, towns, villages, school 
districts and the like, as defi ned at General Municipal Law 
§ 800(4). 

2. Laws of 1830, Chapter 22, Section 11, discussed in Report of the 
Special Committee on Ethics and Standards, New York City Council 
(Feb. 3, 1959), reproduced in The Board of Ethics of the City of New 
York: Council Report – Code of Ethics and Related Laws, at 14 (1963).

3. These provisions do not apply in New York City, GML § 800(4), 
where municipal offi cers and employees are governed by the 
ethics standards set out at Chapter 68 of the City’s Charter. 

4. GML § 806(1)(a) requires each county, city, town, village, school 
district and fi re district to adopt a code of ethics to guide its 
offi cers and employees (and permits all other municipalities to do 
so). 

5. GML § 801(1). 
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6. GML § 802. See generally Mark Davies, Legal Developments: Article 
18 of New York’s General Municipal Law: The State Confl ict of 
Interest Law for Municipal Offi cials, 59 Alb. L. Rev. 1321 (1996).

7. See, e.g., Town of North Hempstead v. Village of North Hills, 38 
N.Y.2d 334, 344, 379 N.Y.S.2d 792, 798 (1975) (ordinance that 
affects most village property owners does not require recusal of 
local legislators who are also property owners). 

8. The New York State Attorney General’s Offi ce from time to time 
issues Opinions regarding the interpretation of these provisions. 
But since the AG’s Offi ce is not formally charged with 
interpreting the statute for municipal offi cers and employees, its 
Opinions in this area are considered “informal.” 

9. See Tuxedo Conservation and Taxpayers Association v. Town Board, 69 
A.D.2d 320, 418 N.Y.S.2d 638 (2d Dep’t 1979). Actually, in this case 
the legislator did not have an “interest” in the fi rm as defi ned 
by the GML, but the court found that his interest was enough to 
violate the “spirit” of the law. 

10. See DePaolo v. Town of Ithaca, 258 A.D.2d 68, 694 N.Y.S.2d 235 (3d 
Dep’t 1999). 

11. 42 N.Y.2d 92, 396 N.Y.S.2d 837 (1977). 

12. “The [Town Board member’s] action, through his membership 
on the town board, in preparing the town budget and thus 
initiating the collection of the taxes, must be considered as part 
of the approval and authorization culminating in the county 
tax sale.” Rose v. Eichhorst, 42 N.Y.2d 92, 396 N.Y.S.2d at 837, 840 
(1977).

13. See, e.g., Att’y Gen’l Opn. (Inf.) # 97-5 (in an appropriate case 
in which a city council member’s “ability to make decisions 
solely in the public interest” is compromised, “recusal is the 
appropriate course of action”). 

14. See COIB Adv. Op. # 94-28 (revised). 

15. See Charter § 2604(b)(1)(a). 

16. See COIB Adv. Op. # 94-28 (revised). 

17. See Att’y Gen. Op. (Inf.) # 2002-21, citing O’Malley v. Macejka, 44 
N.Y.2d 530, 406 N.Y.S.2d 725 (1978). 

18.  Village Law §§ 7-712(3), 7-718(3). See generally Mark Davies, 
Non-Article 18 Confl icts of Interest Restrictions Governing Counties, 
Cities, Towns, and Villages Under New York State Law, NYSBA/
MLRC MUNICIPAL LAWYER, Winter 2006, at 5.

19. 54 A.D.2d 159, 388 N.Y.S.2d 422 (4th Dep’t 1976). 

20. Some municipalities, including New York City, take care of this 
problem by fl atly prohibiting legislators from holding posts in 
any municipal agencies. See NYC Charter § 23; see also Held v. 
Hall, 190 Misc. 2d 444, 737 N.Y.S.2d 829 (Sup. Ct. Westchester Cty. 
2002). 

21. See, e.g., Att’y Gen’l Op. (Inf.) # 98-30 (June 29, 1998) (“confl ict of 
interest arises when a [county supervisor], acting in his private 
capacity, installs septic systems for private individuals and the 
systems are subject to review by county employees”). 

22. See NYC Charter § 2604(a)(1)(b) & 2604(e) (COIB waiver). 

23. See GML § 805-a(1)(c) (municipal offi cer shall not, for 
compensation, enter into an agreement to render services in 
relation to any matter before a municipal agency over which he 
has jurisdiction). 

24. NYC Charter § 2604(b)(7). Other such appearances (that 
is, not in a legal representation), are barred only if they are 
compensated. NYC Charter § 2604(b)(6). 

25. The U.S. Congress and other government entities are also 
moving to update their confl icts of interest laws and rules, 
especially in regard to lobbyists and those having business 
dealings with the governmental body, including bans on 
so-called “pay to play” practices. See, e.g., H. Res. 6 (Jan. 
5, 2007) (adopting new ethics rules for the U.S. House of 

Representatives); Senate Bill No. 1 entitled “Legislative 
Transparency and Accountability Act of 2007 (January 18, 2007) 
(by a vote of 96 to 2, the Senate passed a bill addressing lobbyist 
gifts and participation in legislators’ travel, post-employment 
restrictions and other matters); Conn. Pub. Act 05-5 (prohibiting 
“pay to play” practices, among other reforms). And, on January 
24, 2007, New York State’s new Governor, together with the 
leaders of both legislative houses, announced that they would 
pass sweeping ethics legislation to address lobbyist gifts, 
nepotism, political hiring, solicitation of political contributions, 
revolving door practices, and other matters. 

26. See GML § 805-a(1)(a). 

27. Legislative Law § 1-m. 

28. NYC Charter § 2604(b)(5); COIB Rule 1-01(a). 

29. NYC Admin. Code § 3-225 (effective Dec. 10, 2006). 

30. NYC Admin. Code §§ 3-213(c)(1) & 3-225. 

31. Also, while the burden of compliance with the general gift bans 
lies with the legislators (no public servant shall receive the gift), 
the burden of compliance with the lobbying gift ban lies with the 
lobbyists (no lobbyist shall offer or give the gift). 

32. Cf. State Ethics Commission Advisory Opinion # 94-16. The 
State’s Public Offi cers Law bans gifts to state offi cials, but 
it is virtually identical in wording to the GML gift ban to 
municipal offi cials. This Opinion acknowledges that it would be 
appropriate for a statewide elected offi cial “to attend a function 
or event in his or her offi cial capacity sponsored by any person or 
organization.” 

33. COIB Rule § 1-01(g) (“a public servant who is an elected offi cial 
or a member of the elected offi cial’s staff authorized by the 
elected offi cial may attend a function given by an organization 
composed of representatives of business, labor, professions, 
news media or organizations of a civic, charitable or community 
nature, when invited by the sponsoring organization”). 

34. This is not to say that a legislator who misses important votes or 
hearings to engage in campaign activities is not neglecting his or 
her offi cial duties, but the consequences of such activity generally 
is left to be meted out at the polls. 

35. See Public Offi cers Law § 74. 

36. See NYC Charter § 2604(b)(9)(b) (political activity), and (11)(c) 
(political contributions). 

37. NYC Charter § 1118 (“No offi cer or employee of the city . . . shall 
detail or cause any offi cer or employee of the city . . . to do or 
perform any service or work outside of the public offi ce, work 
or employment of such offi cer or employee”). Similarly, Charter 
§ 2604(b)(2) and (3) and COIB Rule 1-13(b) prohibit the use of 
City resources for private purposes. See In re Reid, COIB Case 
No. 2002-188 (July 18, 2002) (fi nding such misuse of city workers 
to be a violation of NYC Charter § 2604(b)(2) and (3)). See also 
N.Y. Const. art. VIII, § 1 (prohibiting counties, cities, towns, 
villages, and school districts from giving or loaning any money 
or property to or in aid of any individual or private corporation, 
association, or undertaking). 

Mr. Camp is the Ethics and Employment Counsel 
in the Offi ce of the General Counsel, New York City 
Council. Because of the author’s familiarity with New 
York City law, many examples in this article focus on 
the local laws and rules in New York City. Danielle 
Barbato, an attorney in the Council’s Offi ce of the 
General Counsel, assisted in the research of this article. 
The views expressed in this article do not necessarily 
refl ect those of the Council or the City of New York.
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Second Circuit Upholds Municipal Wage Freeze
By A. Vincent Buzard

On September 21, 2006, the 
Second Circuit Court of Ap-
peals held for the fi rst time that 
increases in wages provided for 
in contracts can be constitution-
ally frozen as a part of an effort 
to alleviate a municipal fi scal 
crisis.1 Previously, the Second 
Circuit had held that legisla-
tion by the State of New York to 
freeze or defer wages as a part 
of a claimed state fi scal crisis 

was unconstitutional.2 Because a number of municipal 
governments in New York are in or near a fi scal crisis, 
the validity of a wage freeze is naturally of interest to 
municipalities and the lawyers who advise them. I was 
privileged to defend the validity of the wage freeze 
and was pleased to be asked to write this article by the 
editor.

The wage freeze was imposed upon the employ-
ees of the City of Buffalo by the Buffalo Fiscal Stabil-
ity Authority, which is a public authority created by 
legislation enacted on July 3, 2003 by the New York State 
Legislature. In Buffalo, the authority is referred to as the 
“Control Board” and I will do so here. 

The creation of the Control Board was a response 
by the legislature to a deepening fi scal crisis in Buffalo 
which had been studied by the New York State Comp-
troller at the request of the legislature. The Comptroller 
found that Buffalo had been operating with a structural 
defi cit for several years and was only able to fund its 
operations with the use of reserves and increasing State 
aid. The Comptroller found that Buffalo was confronted 
with ever increasing budget defi cits in part due to the 
City’s population decline and poor economy. He further 
found that Buffalo’s fi scal crisis was not likely to be rem-
edied by the City alone and recommended the creation 
of an authority with the power to freeze wages. 

In enacting the legislation, the legislature made 
specifi c fi ndings, including fi nding that the City was in 
a fi scal crisis and that Buffalo could not remedy its dire 
fi nancial condition alone; that the welfare of the inhabit-
ants of the City was seriously threatened; and that the 
crisis could not be resolved absent further assistance 
from the State.

The Control Board was given oversight of the City’s 
fi nances, including the power to approve all contracts 
and monitor four-year fi nancial plans. The Control 
Board was also given the power to freeze hiring, and to 
freeze the wages granted under collective bargaining 
agreements.

Under The Control Board, various belt-tightening 
measures were instituted, including freezing hiring and 
layoffs. Even after these measures, the Control Board 
found that for the 2004/2005 fi scal year, Buffalo project-
ed a budget gap of $20 to 30 million dollars higher than 
previously estimated and that the budget gap for the 
next four years would exceed $250 million. As a result, 
the Control Board invoked the power to freeze wages 
and determined that a wage freeze was “essential to the 
maintenance of a fi nancial plan.” The statutory standard 
was that the Board could freeze wages if it found that 
such a freeze was necessary to the maintenance of a 
four-year economic plan. The Board so found and froze 
the wages as of April 21, 2004.

The Buffalo Federation of Teachers brought a law-
suit in Federal Court alleging that the freeze was uncon-
stitutional under the impairment clause of the Constitu-
tion and that the freeze also violated equal protection 
and due process. However, the principle argument 
was on the question of impairment. The District Court 
granted our motion for summary judgment fi nding that 
the State had acted properly within its police power to 
address the City of Buffalo’s dire fi nancial situation. 

While the Constitution prohibits states from pass-
ing any “law impairing the obligations of contracts” 
(U.S. Constitution Article 1, Section 10, Clause 1), the 
prohibition is not absolute. The Courts have held that 
the contract clause preserves “the inherent police power 
of the state to safeguard the vital interest of its people”3 
and that the contract clause must be accommodated to 
the police power to protect the lives, health, morals and 
general welfare of the people. The three prong test is (1) 
whether the impairment is substantial; (2) whether it 
serves a signifi cant public purpose; and (3) whether the 
means chosen are reasonable and appropriate. 

In the Teachers case, all of the contracts had actu-
ally expired, but the expired contracts had provided for 
annual step increases. Because the Taylor Law provides 
that existing contracts will remain in effect until a new 
contract has expired, the Courts have held that that 
statute itself is a part of the contract and therefore even 
though the increases are provided for by expired con-
tracts, they are a contract right. 

The District Court held that the impairment was 
substantial and we did not argue otherwise on appeal. 
On the second prong of the test, the plaintiff teachers’ 
union essentially conceded that Buffalo was in a fi scal 
crisis.

The argument centered on the third test, which was 
whether the means chosen to accomplish the purpose 
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were reasonable and appropriate. The teachers’ union 
relied on the cases in which the Second Circuit had 
found that the State had unconstitutionally impaired 
the wages of court reporters by “lagging” their pay, 
that is, by delaying their pay.4 In both of those cases 
the Court had held that the State had other alternatives 
to impairing wages, and that one of the alternatives 
included the raising of taxes. 

In this case, the teachers’ union argued that the 
freeze was really a State-imposed freeze, and be-
cause the State had other alternatives, i.e., to raise 
state taxes, the freeze was self-serving and therefore 
unconstitutional. 

While the union did not contest the nature and 
extent of Buffalo’s crisis, it argued because the State did 
not have a similar fi scal crisis the legislature could not 
constitutionally authorize the freezing of wages. Our 
papers set forth in detail all of the previous steps taken 
by the Control Board, including the hiring freeze, rais-
ing taxes and school closings. We thus demonstrated 
that the State and the Control Board had not considered 
freezing wages to be simply another policy alternative.

We also argued that unless the wage freeze was up-
held there would be more school closings, more layoffs 
and more drastic remedies, which the Court relied on in 
fi nding that a moderate course would not have served 
the public purpose equally as well. In fi nding that that 
the freeze was reasonable, the Court also relied on the 
fact that it was temporary.

The Court did not directly deal with plaintiff’s 
primary argument that the State could have raised 
taxes to solve Buffalo’s fi scal crisis. The Court held that 
to meet a fi scal emergency, taxes conceivably could 
always be raised, but that is not a legislature’s only ap-
propriate response. Further, the Court held that we had 
shown that Buffalo had already increased taxes to meet 
its fi scal needs and that raising taxes further would 
have exacerbated Buffalo’s fi scal problem. The teachers 
union had not argued that the City should further raise 
taxes, so the Court on this whole fi nding was not really 
directly confronting the teachers’ union’s argument. 
The Court also held that the teachers union had not 
shown how any money raised by the State raising taxes 
would fl ow to Buffalo. That fi nding was a variation on 
the argument we had made, which was that even if the 
wage freeze were found unconstitutional, there was 
no guaranty that the State would make up the differ-
ence through further aid. Finally, the Court held that it 
would not second guess the wisdom of picking a wage 
freeze over other policy alternatives such as layoffs or 
elimination of essential services.5 

The Court distinguished Condell and Surrogates, the 
teachers‘ union’s primary basis for their arguments, by 
holding that in those cases the emergency was in doubt 
and that the payroll lag had been instituted because of 

“political expediency.” The Court contrasted the situa-
tion in Buffalo where there was a very real fi scal crisis 
and no evidence of political expediency or “unjustifi ed 
welching.”

The Court also found the Subway Surface Supervisors 
Association v. New York City Transit Authority6 decision by 
the New York State Court of Appeals to be persuasive 
and relevant because there, as in Buffalo, there was a 
clear fi scal crisis.

There are a number of lessons for municipalities 
considering the need for a control board with the power 
to freeze wages.

First, the fact that the State Comptroller had issued 
a detailed report confi rming the existence of the crisis 
was critical. Any attempt to freeze wages without such 
an analysis or demonstration of the reality of the fi scal 
crisis would be diffi cult. The fact that the legislature 
made fi ndings that there was a fi scal crisis also provided 
an articulated basis for arguing that there was an impor-
tant public purpose being served. Secondly, the fact that 
the Control Board adopted other measures fi rst, such as 
layoffs and tax increases, enabled us to show that there 
really were no other alternatives except further layoffs 
that would cut deeply into public safety and educational 
services. Third, the fact that the City of Buffalo did not 
try to freeze its own contracts meant that the freeze was 
not self-serving. The fact that the Control Board was not 
abrogating its own contract gave it some level of inde-
pendence. The fact that the freeze was to be regularly 
reviewed also aided in demonstrating the reasonable-
ness of the freeze. Further, the fact that one union was 
not singled out for a wage freeze, was also important. 

In short, the decision by the Second Circuit was 
clear that a wage freeze can be imposed on municipal 
employees in this State where the fi scal crisis is clear 
and the wage freeze is treated as a last resort.

Endnotes
1. Buffalo Teachers’ Federation v. Tobe, 464 F.3d 262 (2d Cir. 2006). 

2. Association of Surrogate and Supreme Court Reporters v. New York, 
940 F.2d 766 (2d Cir. 1991); Condell v. Bress, 983 F.2d 415 (2d Cir. 
1993). 

3. Home Building and Loan Association v. Blaisdell, 290 U.S. 398, 434, 
54 S. Ct. 231, 78 L.Ed. 413 (1934). 

4. Supreme Court Reporters, 940 F.2d 766; Condell, 983 F.2d 415.

5. Supreme Court Reporters, 940 F.2d at 772; Condell, 983 F.2d at 418. 

6. 44 N.Y.2d 101, 404 N.Y.S.2d 323 (1978).

Mr. Buzard is the immediate past president of the 
New York State Bar Association. A former corporation 
counsel for the City of Rochester, he presently is the 
Chair of the Appellate Practice Group at Harris Beach 
PLLC.
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Procurement Lobbying Reform May Impact
Municipal Practice
By Teneka E. Frost

Introduction
The procurement 

process supports several 
public policy functions in 
New York. It is the method 
by which public entities 
purchase commodities, 
services and technologies to 
meet the needs of the State 
and to solve problems on 
a statewide level, all while 
contributing to the economy 
and promoting business development.1 The need for 
this process to be open, fair and transparent is tanta-
mount in light of high profi le scandals.2 Many policy 
analysts and lawmakers believe that subjecting the 
procurement process to public disclosure, by placing 
restrictions on procurement lobbying during the State’s 
procurement process, will prevent future scandals and 
“restore the public’s trust in the integrity of the con-
tracting process.”3 

As a result, the procurement process in the State of 
New York has recently gone through a series of reforms 
aimed at increasing transparency and accountability in 
the distribution of government contracts. Under pres-
sure for change which emphasizes a fairer and more 
open procurement process, the Omnibus Lobbying 
Law Reform Act of 2005 enacted what is known as the 
“Procurement Lobbying Law,” which for the fi rst time 
places restrictions on those who attempt to infl uence 
procurement contracts in the State of New York.4 The 
Procurement Lobbying Law was signed into law on 
August 23, 2005; the provisions of the State Finance 
Law took effect January 1, 2006.5 With the enactment of 
this law, New York became one of seventeen states to 
regulate procurement lobbying.6 

Explanation of Procurement Lobbying
The new Procurement Lobbying Law is a combi-

nation of amendments to the Legislative Law (more 
specifi cally the Lobbying Act contained therein) and 
the State Finance Law.7 It is important to note the dif-
ferences between these two statutes. The Lobbying Act 
regulates the activities of lobbyists, imposing registra-
tion and reporting requirements on those who engage 
in lobbying or lobbying activities under certain circum-
stances as these terms are defi ned in the Lobbying Act. 
The State Finance Law is comprised of a set of provi-
sions regulating certain communications during the 
procurement process and how certain Governmental 

Entities should carry out their procurement responsi-
bilities in light of those regulations. 

Prior to the recent amendments, the Lobbying Act 
regulated three types of lobbying activities: legislative 
lobbying, executive branch lobbying and local govern-
ment or “municipal” lobbying.8 The 2005 amendments 
to the Lobbying Act now incorporate the regulation 
of procurement contract lobbying.9 The Lobbying 
Act defi nes Procurement Lobbying as any attempt to 
infl uence “any determination: (A) by a public offi cial, 
or by a person or entity working in cooperation with a 
public offi cial related to a governmental procurement, 
or (B) by an offi cer or employee of the unifi ed court 
system, or by a person or entity working in coopera-
tion with an offi cer or employee of the unifi ed court 
system related to a governmental procurement.”10 The 
New York Temporary State Commission on Lobbying 
(hereinafter referred to as the “Lobbying Commis-
sion”), comprised of six members, is the government 
body charged with regulating procurement lobbying 
in addition to the other lobbying activities mentioned 
above.11

A working knowledge of the key defi nitions in a 
statute is fundamental and understanding the defi ni-
tions incorporated in the Procurement Lobbying Law 
is critical in order to grasp its concept. Both the Lob-
bying Act and the State Finance Law outline a series 
of defi nitions that further explain what constitutes 
lobbying on procurement contracts. The application of 
these terms, however, may be different depending on 
whether one is analyzing them under the Lobbying Act 
or the State Finance Law. 

The fi rst key term is the defi nition of “Article of 
Procurement.” Traditionally, procurements in New 
York were understood to be commodities, services or 
technologies.12 Under both the Lobbying Act and the 
State Finance Law, an Article of Procurement means a 
commodity, service, technology, public work, construc-
tion, revenue contract, the purchase, sale or lease of 
real property or an acquisition or granting of other in-
terest in real property, which is the subject of a Govern-
mental Procurement.13 As a result, what is considered 
“procurement” has been expanded to include public 
works, construction, certain revenue contracts and real 
property. 

“Governmental Procurement” is defi ned in the 
Lobbying Act and the State Finance Law as: (i) the 
preparation or terms of specifi cations, bid documents, 
requests for proposals, or evaluation criteria for a pro-
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curement contract, (ii) solicitation for a procurement 
contract, (iii) evaluation of a procurement contract, (iv) 
approval or denial of an assignment, amendment (oth-
er than amendments that are authorized and payable 
under the terms of the procurement contract as it was 
fi nally awarded or approved by the comptroller, as ap-
plicable), renewal or extension of a procurement con-
tract, or any other material change in the procurement 
contract resulting in a fi nancial benefi t to the Offerer.14 
One way to view what constitutes a Governmental 
Procurement is to look at it as that method by which a 
Governmental Entity implements its assessment of a 
need which results in an Article of Procurement.

Under the Lobbying Act and the State Finance 
Law, a “Procurement Contract” means any contract 
or other agreement, other than a grant, State Finance 
Law Article 11-B Contract, program contracts between 
not-for-profi t organizations as defi ned in Article 11-B 
of the State Finance Law and the unifi ed court system, 
intergovernmental agreement, railroad and utility 
force account, utility relocation project agreement/or-
der or an eminent domain transaction, for an Article 
of Procurement involving an estimated annualized ex-
penditure in excess of $15,000.15 Where the acquisition 
is less than $15,000 or falls under one of the exempt 
categories of Procurement Contracts, the provisions 
regarding procurement lobbying are not applicable.

It is the term “Contacts,” defi ned in the State 
Finance Law, which identifi es the restrictions placed 
on communications during the procurement process. 
Contacts is defi ned “as any oral, written or electronic 
communication with a Governmental Entity under 
circumstances where a reasonable person would infer 
that the communication was intended to infl uence the 
Governmental Procurement.”16 This defi nition impos-
es a reasonable person standard to determine if some-
one communicating with a Governmental Entity is 
attempting to infl uence a Governmental Procurement. 
In other words, factual exchanges of information, such 
as an inquiry into the timeframe for submitting a bid 
proposal in response to a Governmental Procurement, 
would not be considered an attempt to infl uence the 
Governmental Procurement and therefore, would not 
constitute a Contact. Following this reasoning, only 
communications which a reasonable person could con-
clude are intended to infl uence the Governmental Pro-
curement would be considered procurement lobbying.

The Lobbying Act does not contain a defi nition 
of Contacts; however, it does identify two types of 
lobbying activity that lobbyists and/or Offerers are 
prohibited from engaging in during the Restricted 
Period, which are referred to as restricted contacts.17 
According to the restricted contacts section of the 
Lobbying Act, no person or organization subject to 
the provisions of the Lobbying Act may contact (1) a 

person within the procuring entity who is not a desig-
nated contact or (2) any person in a state agency other 
than the state agency conducting the Governmental 
Procurement.18 Communicating with someone other 
than the designated contact within a Governmental 
Entity about an ongoing Governmental Procurement or 
an employee of a state agency about a Governmental 
Procurement that is not being conducted by that state 
agency would be considered violations of the Lobbying 
Act if such communication does not fall within one of 
the exceptions.19

Procurement lobbying in its simplest form involves 
an attempt to infl uence a Governmental Procurement; 
however, not all attempts to infl uence a Governmental 
Procurement are procurement lobbying. Determin-
ing whether one is engaging in procurement lobbying 
starts with an analysis of whether there is a Govern-
mental Procurement which meets the requirements of 
the defi nition of Procurement Contract. According to 
the Lobbying Act, these determinations must be made 
by a public offi cial or an offi cer or employee of the uni-
fi ed court system, or by a person or entity working in 
cooperation with a public offi cial or offi cer or employ-
ee of the unifi ed court system. In addition, the defi ni-
tion of Contacts must be considered as well because 
it is this term which determines what is an attempt to 
infl uence during the procurement process of a govern-
mental entity. Whether one is engaging in procurement 
lobbying must also be put in the context of the restric-
tion on Contacts contained in the Lobbying Act. 

Scope of Application 
The Procurement Lobbying Law has implications 

for both Governmental Entities and the vendor com-
munity (i.e., those who do or desire to do business 
with covered Governmental Entities in New York). 
To ascertain to whom the law applies, one must again 
turn to the defi ned terms. This is where differences 
begin to emerge between the application and impact 
of the Lobbying Act and the State Finance Law. The 
term “Offerer” is defi ned differently in each statute. 
In the Lobbying Act, Offerer refers to “an individual 
or entity, or any employee, agent or consultant of such 
individual or entity, that contacts a state agency, either 
house of the state legislature, the unifi ed court system, 
a municipal agency or local legislative body about a 
governmental procurement.”20 The State Finance Law, 
however, defi nes Offerer as “an individual or entity, or 
any employee, agent or consultant of such individual 
or entity, that contacts a governmental entity about a 
governmental procurement during the restricted period of 
such Governmental Procurement.”21 Thus, the application 
of the State Finance Law begins at a later point in time 
than the Lobbying Act, having implications for an Of-
ferer only when there is a Restricted Period in place for 
a particular Governmental Procurement. 
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The difference in the defi nition of the term Offerer 
appears to stem from different statutory focuses of 
the two laws. The Lobbying Act regulates who must 
register as a lobbyist with the Lobbying Commis-
sion in order to engage in activities which infl uence a 
Governmental Procurement. The State Finance Law 
regulates communications which a reasonable person 
would infer were intended to infl uence a Governmen-
tal Procurement during the Restricted Period. 

The defi nition of the Restricted Period can be 
found in the Lobbying Act and the State Finance Law 
and have essentially the same meaning.22 According to 
the State Finance Law, the “Restricted Period” refers to 

the period of time commencing with 
the earliest written notice, adver-
tisement or solicitation of a request 
for proposal, invitation for bids, 
or solicitation of proposals, or any 
other method for soliciting a response 
from offerers intending to result in a 
procurement contract with a govern-
mental entity and ending with the 
fi nal contract award and approval by 
the governmental entity and, where 
applicable, the state comptroller.23

An Offerer, as that term is defi ned in the State 
Finance Law, needs to be aware of the Restricted Pe-
riod when contacting a Governmental Entity about a 
Governmental Procurement as it is this period of time 
when communications that infl uence procurement 
may be deemed a violation of the State Finance Law 
or considered as lobbying triggering the registration 
requirements and other obligations under the Lobby-
ing Act. 

Another essential term is “Governmental Entity.”24 
The defi nition can be found in the State Finance Law, 
and it comes into play when determining how the 
State itself will meet its obligations under the Procure-
ment Lobbying Law. The term Governmental Entity is 
very broad and comprehensive, encompassing virtu-
ally every public entity under the auspices of the State 
of New York. It includes every state agency, public 
authority of which at least one member is appointed 
by the governor, the unifi ed court system, the Legisla-
ture, industrial development agency in jurisdictions of 
50,000 or more (this is the critical news for municipal 
attorneys), and public benefi t corporation.25 

With regard to the State Finance Law, practitioners 
who represent municipalities need to be aware that 
the provisions relating to the recording of contacts and 
disclosure of certain information about Offerers during 
the Restricted Period do not apply to municipalities.26 
It is true that the defi nition of Governmental Entity 
contained in the State Finance Law refers to municipal 
agencies as being included in that defi nition.27 Howev-

er, the reference to municipal agency in the defi nition 
of Governmental Entity is actually referring to indus-
trial development agencies and not municipalities.28 
Conversely, practitioners should note that the Lobby-
ing Act requires lobbyists to register and report to the 
Lobbying Commission when attempting to infl uence 
procurement contracts in municipalities with a popula-
tion of 50,000 or more.29 

Governmental Entity Obligations under the 
Law

One of the primary obligations that the State 
Finance Law imposes on a Governmental Entity is the 
requirement that it designate a person(s) who may be 
Contacted by an Offerer about a Governmental Pro-
curement.30 The designated contact person serves an 
essential role in the procurement process because it is 
this person(s) who is always allowed to communicate 
with an Offerer regardless of the time period or the 
subject matter of the communication.31 During the Re-
stricted Period, the Offerer is only allowed to Contact 
the designated contact person about a Governmental 
Procurement, with certain statutory exceptions.32 Of-
ferers need to be aware of who the designated contact 
person(s) is for the Governmental Entity with which 
they want to communicate and make sure that Con-
tacts are directed to that person(s) to avoid running 
afoul of the State Finance Law. 

It is important to note that the State Finance Law 
permits certain kinds of communications between 
an Offerer and a Governmental Entity to occur dur-
ing the Restricted Period in addition to the Contacts 
which are described above.33 Commonly referred to as 
“Permissible Contacts,” these types of communications 
are allowed due to the fact that such communications 
are usually necessary in carrying out a Governmen-
tal Procurement. For example, the State Finance Law 
authorizes the following kinds of communications to 
be directed to other than the designated contact: the 
submission of written proposals in response to a re-
quest for proposals;34 submission of written questions 
to a designated contact when all written questions and 
responses are disseminated to all Offerers;35 participa-
tion in a properly noticed pre-bid conference;36 written 
complaints regarding failure of designated contact to 
respond in a timely manner;37 negotiation of a procure-
ment contract after an Offerer is notifi ed of a tenta-
tive award;38 requests for the review of procurement 
contract award by an Offerer;39 and certain protests, 
appeals and allegations of improper conduct.40

A Governmental Entity is also required to incorpo-
rate a summary of its policy and prohibitions, notice of 
rules and regulations and applicable Governmental En-
tity guidelines and procedures regarding permissible 
contacts during a Governmental Procurement into its 
solicitation of proposals or bid documents or specifi ca-
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tions for all procurement contracts.41 Additionally, a 
Governmental Entity is required to establish a process 
for review by its ethics offi cer, inspector general, or 
other offi cial responsible for reviewing or investigat-
ing alleged violations of State Finance Law § 139-j and 
immediately investigating such allegations.42 

Upon any Contact in the Restricted Period, a Gov-
ernmental Entity is required to obtain certain identify-
ing information about the person or entity making the 
Contact which shall, in addition, include an inquiry 
as to whether the person or organization making such 
Contact was the Offerer or was retained, employed 
or designated by or on behalf of the Offerer to appear 
before or Contact the Governmental Entity about the 
Governmental Procurement.43 The State Finance Law 
requires the above information be included in the pro-
curement record for that procurement contract. 

In short, the obligations of a Governmental Entity 
include: designating a contact person(s); incorporating 
the required information into its procurement process; 
establishing the necessary policies and procedures 
regarding Contacts and permissible contacts; inves-
tigating possible violations and reporting violations; 
recording all Contacts; and fi ling recorded Contacts 
in the procurement record. Governmental Entities are 
encouraged to consult with their Counsel’s offi ce for 
more information on implementation and compli-
ance with the Procurement Lobbying Law. Additional 
information may also be obtained from the Advisory 
Council on Procurement Lobbying website and the 
New York Temporary State Commission on Lobbying 
website.44 

Impact on Offerers
Under the State Finance Law provisions of the 

Procurement Lobbying Law, there are a number of 
ramifi cations for an Offerer.45 For example, in order to 
be awarded a Procurement Contract, an Offerer must 
provide a written affi rmation as to his or her under-
standing of an agreement to comply with the Gov-
ernmental Entity’s procedure relating to permissible 
contacts during a Governmental Procurement.46 An 
Offerer is also required to certify that all the informa-
tion he or she submits is complete, true and accurate 
and if such certifi cation is found to be intentionally 
false or intentionally incomplete, the Governmental 
Entity has the right to terminate the procurement 
contract.47 Moreover, an Offerer is obligated under the 
State Finance Law to disclose prior fi ndings of non-
responsibility made within the previous four years by 
any Governmental Entity where such prior fi nding 
was due to a violation of § 139-j of the State Finance 
Law or the intentional provision of false or incomplete 
information.48 

Absent special circumstances discussed below, 
an Offerer is prohibited from being awarded a Pro-
curement Contract if he or she fails to timely disclose 
accurate and complete information,49 fails to other-
wise cooperate,50 or if he or she is found to be non-
responsible for knowingly and willfully violating the 
requirements of § 139-j of the State Finance Law.51 This 
determination can only be made after the Offerer is 
given reasonable notice and an opportunity to be heard 
regarding any alleged violation.52 If the Offerer is ulti-
mately found to be non-responsible and therefore in-
eligible for the award of contract, the Offerer is placed 
on a list of Offerers who have been determined to be 
non-responsible.53 The list is to be maintained by the 
Offi ce of General Services and published on its web-
site.54 If there is a second fi nding of non-responsibility 
within four years, the Offerer is then debarred from 
being awarded a contract by any Governmental Entity 
for four years and its name will appear on the list of 
debarred bidders also to be maintained by the Offi ce 
of General Services and published on its website.55 If 
an Offerer is determined to be non-responsible due to 
violations of §§ 139-j or 139-k of the State Finance Law, 
the procurement contract may still be awarded to such 
Offerer if the Governmental Entity fi nds that the award 
to the Offerer is necessary to protect public property or 
public health or safety and that the Offerer is the only 
source capable of supplying the required Article of 
Procurement within the necessary timeframe.56

Advisory Council on Procurement Lobbying
The Procurement Lobbying Law created a public 

body to provide advice and guidance in the implemen-
tation of the State Finance Law provisions. Established 
by Section 1-t of the Legislative Law, the Advisory 
Council on Procurement Lobbying (hereinafter re-
ferred to as the “Advisory Council”) consists of eleven 
members57 whose expertise is centered on the State 
Finance Law and not the regulations of the Lobbying 
Act as it pertains to lobbyists. The Advisory Council is 
chaired by the Commissioner of the Offi ce of General 
Services, or his or her designee, in apparent deference 
to that state agency’s expertise and historical responsi-
bility in the procurement arena. The Advisory Council 
is charged with the following duties: (1) to provide 
advice to the Lobbying Commission with respect to the 
implementation of the provisions of the Lobbying Act 
as it pertains to procurement lobbying; (2) to provide 
annual reports to the Legislature regarding any prob-
lems in the implementation of the procurement lob-
bying law and include in those reports recommended 
changes to increase the effectiveness of implementa-
tion; and (3) to establish model guidelines regarding 
the restrictions on Contacts during the procurement 
process for use by Governmental Entities.58
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In addition, the Advisory Council was charged 
with submitting a preliminary report to the Governor 
and Legislature on potential implementation issues 
arising out of the procurement lobbying law by De-
cember 31, 2005.59 The Advisory Council also released 
a Supplemental Report dated May 4, 2006 which can 
also be obtained by accessing the above web address.

Practitioners will also fi nd model guidelines in the 
form of Frequently Asked Questions (FAQs) as well 
as model language and forms, a list of covered gov-
ernmental entities, and helpful statutory references on 
the Advisory Council website.60 The Advisory Coun-
cil continues to work on additional FAQs and other 
guidance materials to assist further with compliance 
with the law.61 Additional guidance information is 
published on the website as soon as the information 
is approved by the Advisory Council. The minutes of 
the Advisory Council meetings may also be obtained 
online.62 The Advisory Council was required to submit 
another report to the Governor and Legislature regard-
ing the implementation of the State Finance Law on 
December 31, 2006. Further, by October 30, 2007, the 
Advisory Council is statutorily required to submit a 
report to the Governor and Legislature regarding the 
effects of the Procurement Lobbying Law, including 
but not limited to any changes in the number and na-
ture of Offerers, since the inception of the Procurement 
Lobbying Law.63

Conclusion
In addition to the information from the Advisory 

Council, the Offi ce of General Services, on behalf of 
the Advisory Council,64 has been providing outreach 
and training on the State Finance Law provisions of 
the Procurement Lobbying Law, including presenta-
tions to state agencies, public authorities, municipal 
associations and the vendor community.65 The Lob-
bying Commission has also been working on a set of 
guidelines regarding procurement lobbying and holds 
in-house workshops to educate lobbyists and Offer-
ers regarding the provisions of the Lobbying Act that 
relate to the Procurement Lobbying Law.66 Practitio-
ners should consult the information provided by the 
Lobbying Commission and the Advisory Council so 
that they are kept up to date with the most recent in-
formation to assist their clients in complying with the 
Procurement Lobbying Law.
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