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A Message from the Chair

No doubt you've
heard that our state attor-
ney general is investigat-
ing attorneys who receive
pension and other fringe
benefits from the school
districts they represent. It
is alleged that some attor-
neys who are on a school
district’s payroll do no
work whatsoever and
others pile up excessive

real question, which is whether any particular hire
has been influenced by unbridled cronyism.

The investigation has also spawned a state bill,
S. 7820 / A. 10712. The bill would create an office
of education legal services in the state department
of law which would have the “power and duty” to
provide “all” legal services required by all school
districts, except for those districts in the six big cities
(New York, Albany, Buffalo, Rochester, Syracuse, and
Yonkers). The expenses of the new office would be
a state charge. All covered school districts would be
prohibited from “employing any legal counsel” and

benefits from multiple R .,
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districts. The attention g prohibited from spending any public funds to do so.
is not just on waste and Replace the words “school districts” in the bill
abuse. It is also directed at the means of providing le- with the word “municipalities,” and consider the
gal services, by employment rather than by indepen- consequences. Who would provide the legal review
dent contracting. The notion is that it is never proper of all claims, contracts, and leases that face mu-
for a school district to hire an attorney on a part-time nicipalities on a day-to-day basis? A state lawyer in
basis and pay salary and benefits, instead of a fee for Albany or in a regional office?

services rendered. The scope of the investigation has
reportedly been expanded to scrutinize the hiring
practices of municipalities as well as school districts.

As a taxpayer, I'm as outraged by greed and Inside
corruption as the next guy, and I applaud the attor-
ney general’s effort to ferret out and prosecute fraud Fromthe Editor............................... ... 3
where it is found. But as a municipal lawyer, I know (Lester D. Steinman)

that municipalities have the right and obligation to Navieati .
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retain legal services by the most effective and eco- Delineating Where Lands End and
nomical means. L also know that it is often a much Wetlands Begin...................... ... ... 5
better deal for municipalities and their taxpayers to (Dominic Cordisco)
employ an attorney for a relatively low salary plus
benefits than to shell out that attorney’s much-higher
hourly billable rate for each item of work performed.
To maintain otherwise not only impugns the char-
acter of diligent, undercompensated attorneys for Land Use Law Case Law Update................... 16
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Who would provide legal guidance to public of-
ficials faced with a rogue police officer or a recalcitrant
public works employee, or wonder whether a certain
action is subject to SEQRA, or decide whether to pay
for a sewer backup? Some anonymous state attorney?
What about litigation? All handled by state attorneys?

What about the cost of this proposal? The bill’s
supporting memorandum asserts that the state’s new
office for legal services would ease property taxes
and increase the effectiveness of the scholastic legal
system. If this bill were extended to municipalities,
wouldn’t it mandate a far more inefficient way to pro-
vide legal services to them?

These are just practical considerations. A state
law prohibiting public entities from retaining counsel
of their choice must face constitutional and statutory
impediments. For example, under Town Law § 20, a

town can create a salaried office of the town attorney
or employ an attorney to provide professional advice
as the town may require. Should we repeal this way of
doing business?

Perhaps this bill will go nowhere. Perhaps some
kind of “reform” bill will be enacted. There’s no way
of knowing without following the legislation. Through
active participation in our section, you can find out
what bills are pending that affect your livelihood,
discuss them with your peers, and participate in com-
ments that may very well determine their outcome.

Let’s hear from you.

Robert B. Koegel
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From the Editor

Allegations of miscon-
duct by municipal officials
have become a staple of local
media reporting. While pub-
lic officials may have limited
legal recourse for inaccurate
or unfair accusations, two
recent cases highlight cir-
cumstances that gave rise to
defamation actions brought
by government attorneys
against the press.

In Mann v. Abel,! the
New York Court of Appeals dismissed a libel ac-
tion brought by Rye Town Attorney, Monroe Mann,
against Westmore News and its founder, Bernard Abel,
predicated upon an article written by Abel during a
hotly contested election for the Rye Town Board. In
the article, which appeared on the opinion page of
the publication, Abel described Mann as a “political
hatchet Mann” and as “one of the biggest powers be-
hind the throne in the Town of Rye government.” Abel
wrote that it appeared that “Mann pulls the strings” in
the Town and questioned whether Mann was “leading
the Town of Rye to destruction.”

The jury found that the statements were defama-
tory and were published either with knowledge of
their falsity or with reckless disregard for their truth or
falsity. Mann was awarded $75,000 in compensatory
damages against the newspaper and punitive damages
of $15,000 each against Abel and the newspaper.

On appeal, the Defendants argued that the state-
ments were constitutionally protected opinion. While
it is well settled that “expressions of opinion, as op-
posed to assertions of fact, are deemed privileged and,
no matter how offensive, cannot be the subject of an
action for defamation,”? the court’s essential inquiry is
to distinguish between facts and opinion.

Here, considering “the context of the communica-
tions as a whole,” the Court of Appeals determined
that the statements at issue were opinions and dis-
missed the complaint. In reaching this result, the Court
opined:

Although not dispositive, we note
that the column was on the “opinion”
page of the newspaper accompanied
by an editor’s note that the article
was an expression of an opinion by
the author. Moreover, the tenor of the
column, including allegations that

Mann was a “political hatchet Mann”
who appeared to “pull [] the strings,”
clearly signals the reader that the piece
is likely to be opinion, not fact. Like-
wise, the statement that Mann’s actions
were “leading the Town of Rye to
destruction” could not be anything but
a statement of opinion.?

The press was not so fortunate in a libel action
brought by an associate corporation counsel of the
City of Yonkers against The Journal News Westchester, a
regional publication of the Gannett chain.* There, a staff
writer wrote an article identifying the Plaintiff, Law-
rence A. Porcari, Jr., as an attorney with the Yonkers
Corporation Counsel’s Office who had been sanctioned
for frivolous conduct by a New York City judge. How-
ever, it was the Plaintiff’s father Lawrence Porcari, also
an attorney who maintained an office in Yonkers, who
was sanctioned in the matter referred to in the article. A
retraction and corrected follow up story was published
the next day.

Nevertheless, Lawrence Porcari, Jr. filed a defama-
tion suit against the reporter and the newspaper. The
Supreme Court denied the Defendants” motion to dis-
miss the complaint and the Appellate Division affirmed
that decision.

In its ruling, the Appeals Court found the lower
court properly determined that the Defendants’ state-
ments could reasonably be construed as defamatory,
insofar as they “tend to disparage the Plaintiff in his
trade, business or profession” thereby obviating the
need to plead or prove special damages. The Court also
noted that the Plaintiff is not required to prove or plead
actual malice because Plaintiff’s “position as an associ-
ate corporation counsel, did not qualify as a “‘public
official” under the standard enunciated by the United
States Supreme Court . . . in New York Times Co. v.
Sullivan (376 U.S. 254).”> Rather, the Court stated, that
as set forth in Chapadeau v. Utica Observer — Dispatch,®
in a defamation action by a private person involving
an issue of public concern, the plaintiff must plead
and prove that “the publisher ‘acted in a grossly ir-
responsible manner without due consideration for the
standards of information gathering and dissemination
ordinarily followed by responsible parties.””” Finally,
the Court also ruled that the “single instance rule” did
not bar Plaintiff’s claim. Under that rule, statements ac-
cusing a professional of ignorance on a single occasion,
as opposed to a general lack of skill, are not defamatory
on their face and thus not actionable absent proof of
special damages. Here, the Court opined, the rule does
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not apply because the defamatory statements “accuse
the plaintiff of much more than a mere mistake, der-
eliction or lapse in judgment on a single occasion, as
they indicate that he had been sanctioned by a judge
for ongoing frivolous conduct and noncompliance
with prior court orders.”®

Aside from media scrutiny, attorneys representing
public entities have now come under investigation by
the New York State Attorney General and Comptrol-
ler’s office. As discussed by Robert Koegel in his “A
Message from the Chair,” the hiring practices of school
districts and municipalities are now being examined
amidst charges of improper payments of public dol-
lars for services not rendered or for excessive or dupli-
cative benefits provided to part-time attorneys.

Also, in this issue of the Municipal Lawyer, Henry
Hocherman and Noelle Crisalli of Hocherman Tor-
torella and Wekstein, LLP present their quarterly
review of noteworthy land use cases. Of particular
interest is their discussion of the Court of Appeals
decision in Riverkeeper v. Planning Board of the Town of
Southeast, which addressed several important SEQRA
issues involving when a supplemental environmental
impact statement is required, the standards for judi-
cial review of that decision and the involved agency’s
obligation to solicit comments from other interested
and involved agencies as part of its decision making
process on whether a SEIS is required. The decision
also addressed whether a lead agency must await
another involved agency’s permitting decision before
exercising its judgment on the environmental issues
underlying such permit.

In “Navigating through Rapanos: Delineating
Where Lands End and Wetlands Begin,” Dominic Cor-
disco of Drake Loeb Heller Kennedy Gogerty Gaba and
Rodd PLLC examines the extent of federal jurisdiction
over wetlands under the Clean Water Act as interpret-
ed by the United States Supreme Court in Rapanos v.
United States and other recent decisions. His article also
discusses the current procedures for delineating feder-
ally regulated wetlands and for assessing the impact of
a development project on endangered species.

Finally, Robert Freeman, Executive Director of the
Committee on Open Government of the New York
State Department of State, examines the interplay of
the Freedom of Information Law and the Open Meet-
ings Law with the operation of a local board of ethics
and illustrates how these statutes afford ethics boards
sufficient flexibility to effectively carry out their duties.

Lester D. Steinman

Endnotes

1. 10N.Y.3d 271 (2008).

2. Id.

3. Id

4. Porcari v. Gannett Satellite Information Network, Inc. ___ A.D.2d

__ (2d Dep’t 2008).

Id.

38 N.Y.2d 196 (1975).
See Porcari, supra note 4.
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Navigating Through Rapanos:
Delineating Where Lands End and Wetlands Begin

By Dominic Cordisco

Introduction

Unlike wetlands regulated by the New York
State Department of Environmental Conservation
(NYSDEC), where an official map identifies the bound-
aries of what are regulated wetlands,! federal wetlands
are regulated if they are connected to the “Waters of
the United States.”? Defining the “Waters of the United
States,” and, more particularly, the extent of federal
regulation of non-navigable waters, has been an ongo-
ing source of struggle and litigation that to this day
remains difficult to determine. I will provide some
history as to how this situation arose. I will discuss
the current process for delineating federally regulated
wetlands, and I will also discuss some current issues in
endangered species protection.

Navigable Waters = The Waters of the
United States

The federal Clean Water Act of 1972 (“CWA”) is the
basis for all federal regulation of wetlands today. How-
ever, the Clean Water Act does not expressly regulate
wetlands, per se. Rather, § 404(a) of the Clean Water
Act defines the scope of the federal government’s
regulation as “Navigable Waters.” The Clean Water
Act enlighteningly defines “Navigable Waters” as the
“Waters of the United States.” Certainly the concept
that wetlands are regulated is not readily apparent in
that circular definition. In order to understand how
the words “Navigable Waters” and the “Waters of the
United States” include non-navigable wetlands, then
one must look at how the Clean Water Act was cobbled
together, as well as the subsequent cases that have
interpreted that language.

Generally speaking, the Commerce Clause of the
United States Constitution provides the basis for the
federal government to regulate activities that affect
interstate commerce, even if the activity would appear
to be primarily intrastate.® Without an effect on inter-
state commerce, the federal government’s ability to
regulate activities is extremely limited. The regulation
of commerce naturally includes the regulation of trade
routes. Navigable waterways have always been impor-
tant trade routes subject to regulation by the federal
government.

As a means of protecting trade routes, the U.S. Riv-
ers and Harbors Act of 1899 prohibited the discharge of
“refuse” into any “navigable water” or its tributaries,
as well as the deposit of “refuse” on the bank of a navi-

gable water “whereby navigation shall or may be im-
peded or obstructed” without first obtaining a permit
from the Secretary of the Army.* Obviously, the federal
government was rightly concerned that the placement
of fill might obstruct navigation, and thus impede the
flow of trade—all of which is reasonably within the
scope of the federal government’s authority under the
Commerce Clause. As a result, the placement of fill in
any “navigable water,” tributaries to navigable wa-
ter, or the banks of either, required a permit from the
United States Army Corps of Engineers (ACOE).

“Defining the ‘Waters of the United
States,” and, more particularly, the
extent of federal requlation of non-
navigable waters, has been an ongoing
source of struggle and litigation that to
this day remains difficult to determine.”

Seventy years later, when the federal government
began drafting a series of laws intended to protect the
environment, the federal government needed a Consti-
tutional basis to regulate discharges that might not di-
rectly impede navigation, but would nevertheless ad-
versely impact navigable waters. Thus, when drafting
the Clean Water Act, the federal government merely
extended its tested authority to regulate the placement
of fill in navigable waters. However, this time the con-
cern was not primarily the avoidance of obstacles that
would impede trade, but rather the discharge of pollut-
ants that would impact the health of the nation’s envi-
ronment. As a result, the Clean Water Act’s regulation
is defined solely as “navigable waters, which itself is
defined as the “Waters of the United States.”” It would
be left to the ACOE, and the federal courts, to wrestle
with defining where the federally regulated navigable
waters end and private land begins.

The Supreme Court Gets Involved

The first Supreme Court case that dealt with the
issue of defining the extent of federal wetland jurisdic-
tion was the 1985 decision known as Riverside Bayview.?
Riverside Bayview Homes, Inc. was a developer that
owned 80 acres of “low-lying marshy land near the
shores of Lake St. Clair in Macomb County, Michigan.”
In 1976, Riverside Bayview started placing fill to pre-
pare the site for development.
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The ACOE, which administers the federal govern-
ment’s regulation of wetlands under the Clean Water
Act, brought suit to stop Riverside Bayview Homes
from filling in these wetlands located near the shore
of Lake St. Clair. Riverside Bayview Homes appealed,
and took its appeal all the way to the United States Su-
preme Court. It claimed that non-navigable wetlands
are not navigable waters, even if they lie adjacent to
navigable waters.

The Supreme Court disagreed. In a unanimous
opinion, the Supreme Court said:

Of course, it is one thing to recog-
nize that Congress intended to allow
regulation of waters that might not
satisfy traditional tests of navigability;
it is another to assert that Congress
intended to abandon traditional no-
tions of “waters” and include in that
term “wetlands” as well. Nonetheless,
the evident breadth of congressional
concern for protection of water qual-
ity and aquatic ecosystems suggests
that it is reasonable for the Corps to
interpret the term “waters” to encom-
pass wetlands adjacent to waters as
more conventionally defined.®

Thus, the Supreme Court clearly found that wet-
lands adjacent to navigable waters are regulated. But
the unanswered question now became, how adjacent
is adjacent? How far could it be from the regulated
wetland to the nearest place one could put in a canoe?

The federal courts and the Supreme Court contin-
ued to wrestle with this issue. The next Supreme Court
case to change the jurisdictional landscape of wetland
regulation came about in 2001 in a decision known as
the Solid Waste Agency of Northern Cook County, or
SWANCC for short.” SWANCC was the agency over-
seeing solid-waste landfills in Cook County, Illinois,
home of the City of Chicago. SWANCC selected an
abandoned sand and gravel pit to serve as a much-
needed landfill to meet the county’s needs. The site
had two man-made trenches that evolved into season-
al ponds that became home to some migratory birds.
SWANCC proposed filling these man-made trenches.
It is important to note that these man-made trenches
were completely isolated from any navigable water.

Unlike Riverside Bayview, here the Supreme Court
was split. Five justices, a majority, held that the com-
pletely isolated man-made trenches could not possibly
fall within the meaning of “navigable waters”:

We decline respondents’ invitation to
take what they see as the next in-
eluctable step after Riverside Bayview
Homes: holding that isolated ponds,

some only seasonal, wholly located
within Illinois, meet § 404(a)’s defini-
tion of “navigable waters” merely
because they serve as habitat for mi-
gratory birds.

While it may have been an unfortunate decision
for the migratory birds, it was now clear that the mean-
ing of “navigable waters” and wetlands “adjacent” to
navigable waters had some limitation. As a result, the
ACOE changed its practices to comply with the Su-
preme Court’s decision in SWANCC by excluding from
its oversight isolated, non-navigable wetlands. Never-
theless, the extent of the federal government’s scope of
regulation continued to spur litigation.

The latest Supreme Court case to tangle with
the issue of where “navigable water” ends and land
begins is known as Rapanos.® At the time of Rapanos,
the ACOE's regulations interpreted “the waters of the
United States” to include, in addition to “traditional in-
terstate navigable waters”;? “[a]ll interstate waters in-
cluding interstate wetlands”;!? “[a]ll other waters such
as intrastate lakes, rivers, streams (including intermit-
tent streams), mudflats, sandflats wetlands, sloughs,
prairie potholes, wet meadows, playa lakes, or natural
ponds, the use, degradation or destruction of which
could affect interstate or foreign commerce”;!! “[t]ribu-
taries of [such] waters”;!? and “[w]etlands adjacent to
[such] waters [and tributaries] (other than waters that
are themselves wetlands). . . .”13 The regulation defines
“adjacent” wetlands as those “bordering, contiguous
[to], or neighboring” waters of the United States.!* It
specifically provided that “[w]etlands separated from
other waters of the United States by man-made dikes
or barriers, natural river berms, beach dunes and the

like are ‘adjacent wetlands.””'®

In April 1989, John Rapanos backfilled wetlands on
land in Michigan he wanted to develop. Mr. Rapanos
filled four wetlands lying near man-made drainage
ditches. The nearest body of navigable water was 11
to 20 miles away. Nevertheless, the ACOE argued that
any connection to a navigable water, no matter how far,
was sufficient to establish federal regulation on such
non-navigable wetlands. This time, the Supreme Court
was completely split. The justices wrote five separate
opinions, with no single opinion supported by a major-
ity of the Court.

Four justices, led by Justice Antonin Scalia in an
opinion he authored, dismissed the ACOE’s “any con-
nection” theory in that the phrase “the waters of the
United States . . . cannot bear the expansive meaning
that the [ACOE] would give it.”'® Four other justices,
in an opinion authored by Justice John Paul Stevens,
opined that the Clean Water Act “authorizes the
[ACOE] to require landowners to obtain permits from
the Corps before discharging fill material into wetlands
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adjacent to navigable bodies of water and their tribu-
taries,” regardless of how near or far from a tradition-
ally navigable water.!”

permanent water body (RPW), or (2) if
a water body, in combination with all
wetlands adjacent to that water body,

. L . has a significant nexus with TNWs.20
Thus, with four justices stating that the man-made &

trenches were not regulated because they were not
adjacent to a navigable waterway, and four others de-
clining to set an outer limit on adjacency, the Supreme
Court was deadlocked. The deciding vote came from
Justice Anthony Kennedy.

ACOE wetlands are not based on filed maps, un-
like NYSDEC wetlands. If it's wet, and there is either
an adjacent navigable water or a “substantial nexus”
connecting the wetland to a “Water of United States,”
then it is regulated by the ACOE. The ACOE regula-
tions define wetlands as “areas that are inundated or
saturated by surface or ground water at a frequency
and duration sufficient to support, and that under
normal circumstances do support, a prevalence of
vegetation typically adapted for life in saturated soil
conditions.”?!

7

Justice Kennedy wrote his own opinion, in which
he joined in the outcome of Justice Scalia’s opinion—
that the man-made trenches were not regulated—but
not for Justice Scalia’s reasoning. Rather, Justice Ken-
nedy wrote that “absent more specific regulations, the
Corps must establish a significant nexus on a case-by-
case basis when it seeks to regulate wetlands based on The current guidance from the ACOE now
adjacency to nonnavigable tributaries.”!8 states that the ACOE will assert jurisdiction over the
following:

Because Justice Kennedy concurred in the opinion
written by Justice Scalia and supported by three other
justices, the Court now had a majority ruling that
the man-made trenches were not federally regulated
wetlands. However, with no majority agreement on
the rationale for such a ruling, the ACOE and the rest
of us must continue to grapple with the absence of a
rule establishing how far federal jurisdiction extends
upstream. This issue has not been clarified by the
Supreme Court, nor has Congress taken action by
amending the Clean Water Act. The issue is left open
for interpretation, as well as implementation by the
ACOE and the United States Environmental Protection
Agency (EPA).

The ACOE Approval Process

On May 30, 2007 the ACOE and EPA came out
with their own guidance which applies Justice Ken-
nedy’s “substantial nexus” rationale in determining
whether a wetland is federally regulated.' Thus, the
ACOE and EPA guidance, coupled with their new
jurisdictional determination application forms, are
used to determine whether a wetland has a substantial

nexus to a traditional navigable water.
According to the ACOE,

The [Rapanos] decision provides two
new analytical standards for deter-
mining whether water bodies that

are not traditional navigable waters
(TNWs), including wetlands adjacent
to those non-TNWs, are subject to
CWA jurisdiction: (1) if the water body
is relatively permanent, or if the water
body is a wetland that directly abuts
(e.g., the wetland is not separated
from the tributary by uplands, a berm,
dike, or similar feature) a relatively

Traditional Navigable Waterways
(TNWs); all wetlands adjacent to
TNWs; non-navigable tributaries of
TNWs that are relatively permanent
(i.e., tributaries that typically flow
year-round or have continuous flow
at least seasonally); and wetlands that
directly abut such tributaries. In addi-
tion, the agencies will assert jurisdic-
tion over every water body that is not
an RPW if that water body is deter-
mined (on the basis of a fact-specific
analysis) to have a significant nexus
with a TNW. The classes of water
body that are subject to CWA jurisdic-
tion only if such a significant nexus

is demonstrated are: non-navigable
tributaries that do not typically flow
year-round or have continuous flow at
least seasonally; wetlands adjacent to
such tributaries; and wetlands adja-
cent to but that do not directly abut a
relatively permanent, non-navigable
tributary. A significant nexus exists if
the tributary, in combination with all
of its adjacent wetlands, has more than
a speculative or an insubstantial effect
on the chemical, physical, and/or
biological, integrity of a TNW. Prin-
cipal considerations when evaluating
significant nexus include the volume,
duration, and frequency of the flow of
water in the tributary and the proxim-
ity of the tributary to a TNW, plus the
hydrologic, ecologic, and other func-
tions performed by the tributary and
all of its adjacent wetlands.??
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Thus, if anything is clear, a case-by-case analysis
is now required to define the limits of federal jurisdic-
tion. The ACOE's jurisdictional determination form
requires an analysis of every wetland and water from
the wetland being delineated to the nearest navigable
water.

In order to delineate the boundary of a federally
regulated wetland, a wetland biologist, working with
a surveyor, first identifies
what he or she believes
to be the boundary of the
ACOE wetland by the
placement of flags in the
field. Then, ACOE staff is
asked to verify the flagged
wetland. If the ACOE
agrees with the bound-
ary, the ACOE will issue a
jurisdictional determina- . ]
tion (called a “JD”) that the  + , \§
wetlands are regulated by £+
the ACOE. This is similar to
a wetland delineation from

Figure A

program. Recently, the ACOE reissued 34 activity-
specific NWPs and added 6 new NWPs with a number
of new and modified general conditions designed to
protect the aquatic environment.?

The PCN is more than just a notification, however.
It is, in all practical terms, an application for cover-
age under one of the NWPs. This means that it will
be reviewed by ACOE staff. If ACOE staff determine
that additional informa-
tion is needed, then they
will ask for it. From the
time a complete submission
is made, the ACOE staff
have 30 days to determine
whether additional informa-
tion is required. If the ACOE
does not respond to the
PCN within 45 days, then
the application is deemed
approved. Note, however,
that any other condition
imposed by the NWPs must
also be followed, even in the

the NYSDEC; however, bled Sal d case of a default approval.
the ACOE issues a JD in Marbled Salamander

Ambystoma opacum One of the other general
the form of a letter, where -
the NYSDEC will sign a conditions of the ACOE

certified wetland delineation map. Currently, ACOE

jurisdictional determinations are valid for five years.”

The jurisdictional determination is not a permit,
however. Unlike the NYSDEC process, the ACOE has
issued general permits, known as Nationwide Permits
(NWPs), which apply to every project, provided that
their conditions are met. Individual permits for distur-
bances greater than that permitted as part of an NWP
may also be sought, but the time involved is substan-
tially greater. All disturbances require review by the
ACOE, and wetland mitigation on a two-for-one ratio
may also be required.?* A key difference between
NYSDEC and ACOE wetlands is that for ACOE
wetlands there is no (1) regulated buffer, or (2) mini-
mum size. Thus, development can be located directly
adjacent to the boundary of an ACOE wetland (unless
it is a known endangered species habitat, discussed
below).

Obtaining a JD from the ACOE is not the end of
the process. Rather, most disturbances to regulated
wetlands require the filing and review of a pre-con-
struction notification (or “PCN") for coverage under
one of the ACOE’s NWPs. Coverage in excess of that
allowed by the NWPs requires an individual permit
from the ACOE. The ACOE NWP permit program
under section 404(e) of the CWA authorizes specific ac-
tivities that have minimal individual and cumulative
impacts on the aquatic environment. The vast majority
of ACOE authorized activities come under the NWP

NWP review process requires coordination between
the ACOE and the United States Fish & Wildlife Ser-
vice (FWS) regarding protected species issues. Under
current procedures, that means that an applicant must
submit a habitat analysis for locally known protected
species as part of each PCN application package.

Turtles, Bats and Fairy Wands
No, This Isn’t a Wicked Witch Recipe

Larger developments, especially in rural areas,
may be affected by the presence of a protected habitat,
of both plants and animals. Endangered species protec-
tion is both a state and federal responsibility, involv-
ing both the NYSDEC and the FWS. There are three
classifications: endangered, threatened, and species
of special concern. Only species that have been classi-
fied as endangered or threatened are protected by the
Endangered Species Act (“ESA”); species of special
concern, (see Figure A) although not legally protected,
are nevertheless often treated as protected by the
Endangered Species Act, especially as part of the State
Environmental Quality Review Act (SEQRA) process.

The Natural Heritage Program of the NYSDEC
maintains maps showing the location of protected spe-
cies. These maps are not available for public review.
Instead, a request is submitted to NYSDEC for infor-
mation as to whether there is any known habitat for
endangered species in the vicinity of a given site.
NYSDEC will respond, stating the species that may ex-
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ist in the area without locating any specific area. This
is to protect the species, so their habitat is not inten-
tionally disturbed. At present, the FWS responds to
inquiries about the presence of any protected species
by directing the requestor to the FWS’s website.?¢

If the NYSDEC's response states there are no
known habitat areas in the vicinity of the site, then that
response was once the end of any inquiry. While that
response should be sufficient to conclude there are no
impacts for the State Environmental Quality Review
Act (SEQRA), it may not be sufficient to satisfy the
ACOE’s obligation to consult with the FWS. Recent
changes in the ACOE NWPs now require as a general
condition for all the NWPs that the ACOE consult with
the FWS regarding the potential impact to protected
species.

If the NYSDEC response states
there are protected species nearby, then
it would be prudent to have a consult-
ing biologist conduct a survey to see
if any protected species are actually
found on site. Timing and duration
is important here. For instance, some
protected plants only flower during a
certain month. For example, the Fairy
Wand (see Figure B), a protected plant,
can only be found by its flower—and it
only flowers from late May until early
July in New York. Likewise, some ani-
mal species are only up and about dur-
ing certain months. Blandings Turtles
move around, looking for potential
mates, in April and May. Missing that
time may mean waiting a year to do
the study, especially if the study re-
quires trapping or radio telemetry.

A complicating factor is whether or not the devel-
opment will require permits from the NYSDEC. If it
does, then NYSDEC is likely to require that the habitat
be evaluated. If no NYSDEC permits are necessary,
the adequacy of any habitat analysis will be up to the
SEQRA lead agency, the ACOE and FWS.

The ESA requires all federal agencies, including
the ACQOE, to coordinate with the FWS before mak-
ing decisions, including decisions on a NWP. Before
engaging in any type of activity that may have direct
or indirect effects on endangered species or critical
habitat, agencies must “consult” with the FWS in order
to evaluate the impact of such agency action. This
consultation may be “formal” or “informal” in nature.
The ACOE, for instance, must prepare a “biologi-
cal assessment” evaluating the potential impacts of
a particular project or approval. After reviewing the
biological assessment prepared by the agency, the FWS
prepares a “biological opinion” that ultimately deter-
mines whether the proposed agency action is likely to

Fairy Wand
Chamaelirium luteum

have an adverse impact on a listed species. If such an
impact will occur, the FWS will then provide written
requirements for minimizing the impact on the listed
species in the form of an “incidental take” statement.
The ESA requires consulting agencies to utilize the best
scientific and commercial data available, and failure to
consult properly may result in the proposed activity
being enjoined.

Many activities involving the discharge of dredged
or fill material in waters of the United States and
adjacent wetlands trigger ESA consultation because
of the activities” impact on protected species and their
habitat. These activities include, for example, infra-
structure projects such as water and sewer lines, dams
and impoundments, housing and commercial develop-
ment. The consultation process can be
lengthy and complex with extensive ne-
gotiations between a project applicant,
the ACOE and the FWS. Most NWPs
require a 45-day pre-construction
notification prior to commencing work.
General Condition 17 covers endan-
gered species, stating that “no activity
is authorized under any NWP which
is likely to jeopardize the continued
existence of a threatened or endangered
species or a species proposed for such
designation or which would destroy or
adversely modify critical habitat.”

Applicants must notify the ACOE if
any listed species or designated critical
habitat might be affected or is in the
vicinity of the project and cannot begin
work until notified by the ACOE that
the requirements of the ESA have been
met. The ACOE will determine whether
the proposed activity “may affect” or will have “no
effect” to a listed species and designated critical habitat
and will notify the applicant within 45 days of receipt
of a complete PCN. Where a “may effect” finding is
made, the ACOE and the FWS or National Marine
Fisheries Service (“NMFS”) will engage in section 7
consultation, which may result in the ACOE adding
species specific regional endangered species conditions
to the NWPs. Further, the NWP rule makes clear that
the authorization of an activity by an NWP does not
authorize the “take” of a listed species in the absence
of separate authorizations under the ESA (e.g., an ESA
Section 10 permit, a Biological Opinion with “inciden-
tal take” provisions).

Section 7(a)(2) requires each federal agency to con-
sult with the FWS to insure that any action authorized,
funded, or carried out by the agency is not likely to
jeopardize the continued existence of any listed species
or result in the destruction or adverse modification of
critical habitat (unless an exemption is obtained under
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Figure C
Bog Turtle
Clemmys Muhlenbergii

subsection (h)). In turn, an applicant may request pro-
spective or “early consultation” if the applicant “has
reason to believe that an endangered species or threat-
ened species may be present” at a proposed project.

Biological opinions are not mandatory directives.
Once the opinion is received it is ultimately within the
discretion of the agency (here, the ACOE) to decide
how to proceed.
If an agency
chooses not to
follow the advice
set forth in a bio-
logical opinion,
it will not consti-
tute a violation
of the ESA per
se, so long as the
agency’s chosen

Figure D .
Blandings Turtle course 1s a rea-
Emydoidea blandingii sonable alterna-

tive measure.
Yet, the Supreme Court has noted “while the Service’s
Biological Opinion theoretically serves an ‘advisory
function,” in reality it has a powerful coercive effect on
the action agency.” As the Court explained:

Figure D
Blandings Turtle
Emydoidea blandingii

The Biological Opinion’s Incidental
Take Statement constitutes a permit
authorizing the action agency to
“take” the endangered or threatened
species so long as it respects the
Service’s “terms and conditions.” The
action agency is technically free to
disregard the Biological Opinion and
proceed with its proposed action, but
it does so at its own peril (and that of
its employees), for “any person” who
knowingly “takes” an endangered or
threatened species is subject to sub-
stantial civil and criminal penalties,
including imprisonment.?’

Thus, for all
practicable pur-
poses, the mea-
sures suggested
by the Service
become non-
discretionary for
the action agency
and applicant.

The presence

: Figure E
of some species, Indiana Bat
such as Bog (See Myotis Sodalis
Figure C) or Blan-

dings (See Figure D) Turtles, may add other complica-
tions. If ACOE wetlands are involved, the ACOE, in
conjunction with the FWS, has been imposing buffers
to protect the turtles” habitat. This has a tremendous
impact on the development potential for such sites,
and must be analyzed early in the approval process.

The Indiana
Bat (see Figure
E) is a protected
species that has
been the focus
of much atten-
tion in recent
years. Long
endangered,
there are nine

hibernacula, or Figure E
winter caves, in Indiana Bat habitat
New York. The Myotis Sodalis

Indiana Bats

swarm to these caves to spend the winter months in hi-
bernation. During March and April, they emerge from
their caves, and spend the summer roosting outdoors.
They prefer trees with shaggy bark,? but will take
advantage of various trees or other structures that have
deep crevices allowing the bats to hide from predators
during daylight hours. The presence of Indiana Bats,
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or even a potential Indiana Bat habitat, on a given site
will impact the site’s potential for development.

The Indiana Bat has been in the news lately, as the
species is suffering from what has been called White
Nose Syndrome. According to the FWS,? last year,
some 8,000 to 11,000 bats died in several Albany-area
hibernacula, more than half the wintering bat popu-
lation in those caves. Many of the dead bats had a
white fungus. This year, biologists are seeing the white
fungus on bats hibernating in New York, southwest
Vermont, northwest Connecticut and western Mas-
sachusetts. Little brown bats are sustaining the largest
number of deaths. Also dying are northern long-eared
and small-footed bats, eastern pipistrelle and other
bat species using the same caves. Biologists are still
not certain if the bats are transmitting White Nose
Syndrome among themselves, or if people or both bats
and people are spreading it. Affected dead and dying
bats are generally emaciated, and those found outside
are often severely dehydrated. What this means for the
study and mitigation of disturbances to an Indiana Bat
habitat remains to be seen.

“Navigating the extent of the limits
of federal jurisdiction over wetlands is
perhaps more confusing than ever.”

Conclusion

Navigating the extent of the limits of federal
jurisdiction over wetlands is perhaps more confusing
than ever. Recent ACOE guidance requires a substan-
tial analysis as to whether a wetland falls under the
ACOFE's jurisdiction. In addition recent changes to
the ACOE NWPs require the ACOE to consult with
the FWS whenever there may be a potential impact to
protected species resulting from an application.

Every project has its own peculiarities and re-
quirements. These comments are intended to identify
potential issues that often arise during the approval
process. Significant time and expense can be saved by
identifying, early on, a critical path of approvals. Ap-
proval from the ACOE, and consultation with the FWS
(when required) should be the first issues identified
in any project, as they may likely be the last approvals
received.
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Boards of Ethics: Public Disclosure?

By Robert J. Freeman

This is an interesting
time for government in New
York, and boards of ethics
are being called upon more
frequently, and in some
instances, for the first time
in years, to review matters
involving the conduct of
public officers and employ-
ees. Often the activities of
those boards will lead to
questions involving access to
their records under the Free-
dom of Information Law (FOIL)! and to their meetings
under the Open Meetings Law (OML).2

Section 806(1)(a) of the General Municipal Law
provides that the governing body of every county, city,
town, village, school district and fire district shall and
the governing body of any other municipality may
by local law, ordinance or resolution adopt a code of
ethics. Section 808(1) states that the governing body of
a county may establish a county board of ethics, and
subdivision (2) indicates that it “shall render advisory
opinions to officers and employees of municipalities
wholly or partly within the county. . . .” Subdivision
(3) authorizes any municipality other than a county to
establish a local board of ethics, which has the same
powers and duties with respect to that municipal-
ity as the county board of ethics. In short, although
thousands of municipalities other than counties are
required to adopt codes of ethics, while many choose
to do so, they are not required to create ethics boards.

Ethics at the State Agency Level

Before considering the application of open gov-
ernment laws, it is emphasized that the statutory
guidance concerning the Commission on Public
Integrity—the state agency that recently supplanted
the State Ethics Commission—is largely irrelevant. The
Commission functions in accordance with § 4 of the
Executive Law. Paragraph (a) of subdivision (17) of §

4 specifies that the records of the Commission are not
subject to FOIL, and that only certain records listed in
that provision are accessible to the public; similarly,
paragraph (b) states that the meetings of the Commis-
sion are not subject to the OML. There are no similar
statutes that deal with the records and meetings of
municipal ethics boards. Therefore, their records and
meetings are subject to FOIL and the OML respectively.

Boards of Ethics Under the Open Meetings Law

As indicated earlier, the General Municipal Law
states that a board of ethics renders advisory opinions,
and questions frequently arise concerning the status of
advisory bodies under the Open Meetings Law. How-
ever, since boards of ethics are creations of and carry
out their functions based on statutory direction, they
clearly constitute “public bodies” required to comply
with the Open Meetings Law. A “meeting” is a gather-
ing of a majority of the members of a public body, and
every meeting must be preceded by notice of the time
and place given in accordance with § 104. When a meet-
ing is convened, the OML is based on a presumption
of openness: meetings must be conducted and open to
the public, except to the extent that an executive session
may be held. Section 102(3) defines the phrase “execu-
tive session” to mean a portion of an open meeting
during which the public may be excluded, and § 105(1)
prescribes a procedure that must be accomplished dur-
ing an open meeting before an executive session may
be held. In brief, a motion to enter into executive ses-
sion must be made in public; the motion must indicate
the subject or subjects to be considered; and the motion
must be carried by a majority of the total membership
of the body. Most importantly, paragraphs (a) through
(h) specify and limit the grounds for entry into execu-
tive session.

The most pertinent basis for conducting an execu-
tive session relative to the functions of boards of ethics
is also the most commonly cited, and perhaps the most
misunderstood. A term heard constantly as a basis
for entry into executive sessions is “personnel,” even
though it appears nowhere in the OML. To be sure,
some personnel-related issues may clearly be consid-
ered during an executive session. Nevertheless, oth-
ers cannot. Moreover, often the so-called “personnel”
exception has nothing to do with personnel matters.
That provision permits a public body to enter into an
executive session to discuss: “the medical, financial,
credit or employment history of a particular person or
corporation, or matters leading to the appointment,
employment, promotion, demotion, discipline, suspen-
sion, dismissal or removal of a particular person or cor-
poration. . . .” If, for example, the issue before a board
of ethics involves a policy concerning outside employ-
ment, the issue would be a personnel matter, but there
would be no basis for closing the doors. On the other
hand, when an issue involves a particular person in
conjunction with one or more of the subjects listed in
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§ 105(1)(f), an executive session could appropriately be
held. For instance, if the issue deals with the “finan-
cial history” of a particular person or perhaps matters
leading to the discipline of a particular person, § 105(1)
(f) may be cited for the purpose of entering into an
executive session.

It is emphasized that a motion indicating the is-
sue to be discussed involving “personnel,” without
more, is inadequate, for it does not provide sufficient
information to enable the public to know whether
the subject matter is appropriate for consideration in
executive session. It has been advised and confirmed
judicially that a motion under § 105(1)(f) should in-
clude two elements: first, the inclusion of the key word
“particular,” so that the public can know the focus is
on a specific individual; and second, one of the quali-
fying terms appearing in that provision. For example,
a proper motion might be: “I move to enter into
executive session to discuss the financial history of a
particular person.” Although the identity of the subject
of the discussion need not be given, a motion of that
nature demonstrates a recognition of the scope of the
exception and the topic may properly be considered in
executive session.?

The executive session is one of two vehicles that
potentially permits a public body to confer or meet in
private. The other involves “exemptions,” and § 108 of
the OML contains three. When an exemption applies,
the OML does not, and the requirements that would
operate with respect to executive sessions are not in
effect. Stated differently, to discuss a matter exempted
from the OML, a public body need not follow the pro-
cedure imposed by § 105(1) that relates to entry into an
executive session. Further, although executive sessions
may be held only for particular purposes, there is no
such limitation that relates to matters that are exempt
from the coverage of the OML.

Often relevant to the functions of boards of ethics
is § 108(3), which exempts from the OML: “any mat-
ter made confidential by federal or state law.” When
an attorney-client relationship has been invoked, it
is considered confidential under § 4503 of the Civil
Practice Law and Rules. Therefore, if an attorney and
client establish a privileged relationship, the commu-
nications made pursuant to that relationship would
be confidential under state law and, therefore, exempt
from the OML.

In terms of background, it has long been held that
a municipal board may establish a privileged relation-
ship with its attorney.* However, such a relationship is
operable only when a municipal board or official seeks
the legal advice of an attorney acting in his or her ca-
pacity as an attorney, and where there is no waiver of
the privilege by the client.

Insofar as a board of ethics seeks legal advice from
its attorney and the attorney renders legal advice, the
attorney-client privilege may validly be asserted and
communications made within the scope of the privi-
lege would be outside the coverage of the OML. There-
fore, even though there may be no basis for conducting
an executive session pursuant to § 105 of the OML, a
private discussion might validly be held based on the
proper assertion of the attorney-client privilege pursu-
ant to § 108, and legal advice may be requested even
though litigation or possible litigation is not an issue.
In that case, while the litigation exception for entry
into executive session® would not apply, there may be a
proper assertion of the attorney-client privilege.

Following a meeting, minutes must be prepared,
and § 106 provides what might be viewed as minimum
requirements pertaining to their contents, stating that:

1. Minutes shall be taken at all open
meetings of a public body which shall
consist of a record or summary of all
motions, proposals, resolutions and
any other matter formally voted upon
and the vote thereon.

2. Minutes shall be taken at executive
sessions of any action that is taken by
formal vote which shall consist of a
record or summary of the final deter-
mination of such action, and the date
and vote thereon; provided, however,
that such summary need not include
any matter which is not required to be
made public by the freedom of infor-
mation law as added by article six of
this chapter.

3. Minutes of meetings of all public
bodies shall be available to the public
in accordance with the provisions of
the freedom of information law within
two weeks from the date of such meet-
ings except that minutes taken pursu-
ant to subdivision two hereof shall

be available to the public within one
week from the date of the executive
session.

In view of the foregoing, as a general rule a public
body may take action during a properly convened
executive session.® If action is taken during an
executive session, minutes reflective of the action,
the date and the vote must generally be recorded in
minutes pursuant to § 106(2) of the OML. If no action
is taken, there is no requirement that minutes of the
executive session be prepared.
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Minutes of executive sessions need not include
information that may be withheld under FOIL, which
may be more significant in many ways than the OML.

FOIL

An initial key point regarding FOIL involves its
breadth, for it pertains to all government agency re-

cords and defines the term “record” in § 86(4) to mean:

any information kept, held, filed, pro-
duced, reproduced by, with or for an
agency or the state legislature, in any
physical form whatsoever including,
but not limited to, reports, statements,
examinations, memoranda, opinions,
folders, files, books, manuals, pam-
phlets, forms, papers, designs, draw-
ings, maps, photos, letters, microfilms,
computer tapes or discs, rules, regula-
tions or codes.

In consideration of the definition, information “in any
physical form” maintained by or for a municipality,
irrespective of its function, origin, or the means

by which it is stored or transmitted, constitutes a
“record” falling within the scope of FOIL.

Like the OML, FOIL is based on a presumption
of access, directing that all records of an agency are
available, except to the extent that records or portions
thereof fall within one or more grounds for denial ap-
pearing in § 87(2)(a) through (j) of FOIL.

In consideration of the functions and the kinds of
records likely maintained by or for boards of ethics, it
is likely that two of the grounds for denial are particu-
larly relevant.

Section 87(2)(b) authorizes an agency to withhold
records when disclosure would result in an unwar-
ranted invasion of personal privacy. Although the
standard concerning privacy is flexible and may be
subject to conflicting interpretations, the courts have
provided substantial direction regarding the privacy
of public officers and employees. It is clear public
employees enjoy a lesser degree of privacy than
others, for it has been found in various contexts that
they are required to be more accountable than others.
The courts have found, as a general rule, that records
that are relevant to the performance of the duties of a
public officer or employee are available, for disclosure
in such instances would result in a permissible rather
than an unwarranted invasion of personal privacy.”
Conversely, to the extent that records are irrelevant
to the performance of one’s official duties, it has been
found that disclosure would indeed constitute an un-
warranted invasion of personal privacy.®

Several of the decisions referenced above dealt
with situations in which determinations indicating the
imposition of some sort of disciplinary action pertain-
ing to particular public employees were found to be
available.” However, when allegations or charges of
misconduct have not yet been determined or did not
result in disciplinary action, the records relating to
such allegations may be withheld, for disclosure would
result in an unwarranted invasion of personal pri-
vacy.!? Further, to the extent that charges are dismissed
or allegations are found to be without merit, they may
be withheld.

There may also be privacy considerations concern-
ing persons other than employees who may be subjects
of a board’s inquiries. For instance, the name of a com-
plainant or witness could be withheld in appropriate
circumstances as an unwarranted invasion of personal
privacy. Ordinarily, the identity of a complainant is
irrelevant to the board; what is relevant is whether
the complaint has merit. Moreover, if the identities
of complainants or whistleblowers are made known,
they are less likely to complain or blow the whistle.

In that event, the government would not learn what
it needs to know to carry out its duties effectively and
accountably.

The other provision of relevance, § 87(2)(g), states
that an agency may withhold records that:

are inter-agency or intra-agency mate-
rials which are not:

1. statistical or factual tabulations
or data;

ii. instructions to staff that affect
the public;

iii. final agency policy or determi-
nations; or

iv. external audits, including but
not limited to audits performed
by the comptroller and the federal
government. . .

The language quoted above contains what is in
effect a double negative. While inter-agency or intra-
agency materials may be withheld, portions of such
materials consisting of statistical or factual informa-
tion, instructions to staff that affect the public, final
agency policy or determinations or external audits
must be made available, unless a different ground for
denial could appropriately be asserted. Concurrently,
those portions of inter-agency or intra-agency materi-
als that are reflective of opinion, advice, recommenda-
tion and the like may be withheld.
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Records prepared in conjunction with an inquiry
or investigation by a board of ethics would consti-
tute intra-agency materials. Insofar as they consist of
opinions, advice, conjecture, recommendations and the
like, they may be withheld. Factual information would
be available, except to the extent, under the circum-
stances, that disclosure would result in an unwarrant-
ed invasion of personal privacy.

Because a board of ethics provides advisory
opinions, which may be accepted, rejected or modified
by the person or entity making a final decision, those
opinions may be withheld under § 87(2)(g). If the deci-
sion maker specifies that it has adopted the recommen-
dation of the board as its own, the opinion has become
a final agency determination. When that determination
reflects a finding of misconduct or imposes a penalty, it
is accessible under subparagraph (iii) of § 87(2)(g).!!

An area of frequent controversy and requests
by the public and the news media involves financial
disclosure statements. One of the issues relates to a
former provision of the statute dealing with statements
filed with what had been the State Ethics Commission,
which indicated they were available for inspection, but
not for copying. Again, that provision pertained only
to that state agency; it never applied to a municipality.
Consequently, when financial disclosure statements are
prepared pursuant to a municipal ethics law, they are
subject to FOIL, which requires that agencies prepare
copies of records pursuant to § 89(3)(a) and authorizes
the assessment of fees for copying in accordance with
§ 87(1)(b)(iii). When a local law permitting only the
inspection of financial disclosure statements was chal-
lenged, it was held that FOIL applied and required the
agency to produce photocopies.!?

In terms of access to those statements, they are
typically available to the public, except those portions
indicating the value of an asset or liability of a public
officer or employee, or other portions which are dem-
onstrated to be irrelevant to the performance of that
person’s duties.

In short, although municipal boards of ethics are
required to comply with both FOIL and the OML,
those statutes generally offer those boards the flexibil-
ity and the capacity to withhold records or to conduct
their meetings in private to enable them to carry out
their duties effectively.
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12.  See, e.g., Herald Company, supra note 10.
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Land Use Law Case Law Update

By Henry M. Hocherman and Noelle V. Crisalli

In this issue of the
Municipal Lawyer we report
a number of cases address-
ing a fair range of issues in
the land use context. We are
reminded, in two cases, of
the importance (for peti-
tioners and practitioners
alike) of adhering to the
strict letter of procedure. In
Lo a SEQRA case involving a
project which had been before a planning board for 15
years, the Court of Appeals rejected an attempt to delay
the project further when the procedural labyrinth of the
statutory scheme threatened to overwhelm the underly-
ing purpose of the statute. In a refreshing number of the
reported cases, the rule of reason prevails. In one case,
the faulty logic of the court’s reasoning is laid bare in a
thoughtful dissent.

In all, while this quarter’s crop of cases brings no
precedent-shattering revelations, and while, as noted
in the discussion below, it may leave some questions
unanswered, it does include some timely warnings for
the unwary, some food for thought on the SEQRA and
constitutional fronts, and at least one occasion for head
scratching among those of us who deem logic to be the
soul of the law.

I.  Court of Appeals

A. Riverkeeper, Inc. v. Planning Board of the Town
of Southeast: Supplemental Environmental
Impact Statements

In Riverkeeper v. Planning Board of the Town of South-
east,! the Court of Appeals took an important step in the
direction of injecting the rule of reason into the cha-
otic and sometimes endless process of environmental
review under the State Environmental Quality Review
Act (“SEQRA”; collectively referring to Article 8 of the
Environmental Conservation Law and 6 N.Y.C.R.R.
Part 617). The Court unanimously upheld the decision
of the Planning Board of the Town of Southeast (the
“Planning Board”), acting as lead agency in the review
of a residential subdivision application under SEQRA
not to require a second Supplemental Environmental
Impact Statement (“SEIS”), after SEQRA Findings had
been adopted, which Petitioners claimed was needed to
address certain regulatory changes adopted following
the Planning Board’s issuance of its SEQRA Findings
and its issuance of final subdivision approval to the
applicant. The Court held that (a) the decision whether
to require an SEIS (as opposed to a Draft EIS or Final

EIS) lies in the discretion of
the lead agency; (b) judicial
review of a lead agency’s
decision to require an SEIS
is limited to whether the
lead agency took a hard
look at the relevant areas of
environmental concern and
made a reasoned elaboration
of the basis for its decision;
(c) a lead agency need not
wait until all project permits are issued before it issues
a Findings statement, provided that it considers the
environmental concerns addressed by the particular
permits in its review; and (d) generally a lead agency
does not have an obligation to seek comments from
other involved agencies in its deliberations on whether
to require an SEIS to be prepared.

In 1988, Glickenhaus Brewster Development, Inc.
(“Glickenhaus”) applied to the Planning Board to de-
velop a residential subdivision on a 309-acre parcel of
property in the Town of Southeast, Putnam County (the
“Property”). A stream that runs through the Property
is a tributary to the Muscoot Reservoir, which is a part
of the Croton Watershed, a source of drinking water
for the City of New York. The Planning Board declared
itself lead agency in the SEQRA review of Glicken-
haus’s application and issued a Positive Declaration,
which required the preparation of an Environmental
Impact Statement to study the project’s potential envi-
ronmental impacts. Glickenhaus submitted a Draft EIS
(“DEIS”), a Final EIS (“FEIS”), a Draft SEIS and a Final
SEIS during the SEQRA review of the project, and on
February 25, 1991, the Planning Board issued a Find-
ings Statement which found that the project ““mini-
mized or avoid[ed] adverse environmental effects to the
maximum extent practicable.”’?

Preliminary subdivision approval was granted
on August 10, 1998 and conditional final subdivision
approval was granted on June 10, 2002.3 Petitioners
challenged the Planning Board’s issuance of conditional
final approval on the grounds that subsequent develop-
ments pertaining to, among other things, changes in
the regulatory requirements of several state and federal
agencies regarding water quality mandated yet a sec-
ond SEIS and that by failing to require a second SEIS,
the Planning Board failed to take a hard look at envi-
ronmental concerns in its SEQRA review of the proj-
ect. The Supreme Court invalidated the approval and
remanded the case to the Planning Board for that Board
to determine whether a second SEIS was required.*
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The Planning Board’s chairman reviewed the
project file, which included, among other things, ap-
plications for a local wetlands permit, a State Pollutant
Discharge Elimination System permit, and a wetlands
permit from the United States Army Corps of Engi-
neers. Further, the Planning Board reviewed reports
prepared by environmental experts for the applicant
and hired independently by the Planning Board. After
reviewing this information, on April 14, 2003, the Plan-
ning Board determined that a second SEIS was not
necessary.5 On February 23, 2004, the Planning Board
granted conditional final subdivision approval for a
second time.®

In May 2003, petitioners commenced Riverkeeper,
Inc. v Planning Board of the Town of Southeast,” in which
they challenged the Planning Board’s determina-
tion not to require a second SEIS on the grounds that,
among other things (a) the Planning Board improperly
delegated its SEQRA responsibilities by taking into
account the recommendation of its own consultants
regarding the environmental concerns addressed by
permits to be issued by other involved agencies, and by
making its determination that a second SEIS was not
required before applications for such involved agency
permits were decided, and (b) that the Planning Board
failed to solicit comments from other involved and
interested agencies before it decided not to require an
SEIS.® In March 2004, petitioners challenged the Febru-
ary 23, 2004 issuance of conditional final subdivision
approval in a case captioned Ingraham v. Planning Board
of the Town of Southeast,” on the ground that the Plan-
ning Board violated the Town’s subdivision regulations
when granting the approval.'?

The Supreme Court dismissed the petitions in both
cases. In Riverkeeper, Inc., the lower court held that the
Planning Board took the requisite hard look and made
the required reasoned elaboration of its basis not to
require a second SEIS. In Ingraham, the lower court held
that the Planning Board did not violate the Town’s sub-
division regulations when granting the February 2004
conditional final subdivision approval.! However, in
both cases the Appellate Division reversed. In River-
keeper, Inc., the Appellate Division held that the Plan-
ning Board “’could not have met its obligation under
SEQRA without requiring a [second] SEIS to analyze
the current subdivision plat in light of the change in
circumstances since 1991.””12 In Ingraham, the Appellate
Division, while agreeing with the lower court that the
Planning Board did not violate the Town’s subdivision
regulations, annulled the approval based on the Plan-
ning Board'’s failure to require a second SEIS.'?

The Court of Appeals consolidated the cases,
granted leave to appeal, and reversed the decisions
of the Appellate Division. The Court of Appeals held
that the Planning Board was not obligated to require
Glickenhaus to prepare a second SEIS and reinstated

the conditional final subdivision approval, since it had
been annulled on the sole ground that no SEIS was
prepared.'

The Court began its analysis by describing that the
SEQRA regulations provide lead agencies with broad
discretion regarding whether to require an SEIS as a
part of the SEQRA review of a project, looking to the
express language of the SEQRA regulations that “[t]he
lead agency may require a supplemental EIS, limited to
the specific significant adverse environmental impacts
not addressed or inadequately addressed in the EIS
that arise from: (a) changes proposed for the project;
(b) newly discovered information; or (c) a change in
circumstances related to the project.”!> Further, a court,
when reviewing the lead agency’s decision, is limited
to ““whether the agency identified the relevant areas
of environmental concern, took a hard look at them
and made a reasoned elaboration of the basis for its
determination[,]”” the standard that applies to review
of a lead agency’s ultimate SEQRA Findings.!® Here,
the Court held that in reviewing the voluminous record
before it, the Planning Board took a hard look at the
relevant areas of environmental concern and provided
a reasoned elaboration of the basis for its decision not
to require a second SEIS. The Planning Board, after
reviewing its project file including all of the original
SEQRA materials, applications for environmental
permits, and wetlands and engineering reports, found
that the changes made to the proposed plan actually
anticipated and sought to minimize environmental
impacts, particularly the impacts on the Muscoot
Reservoir and the Croton Watershed. Since the changes
were more protective of the environment than the
actions proposed as a part of the initial SEQRA materi-
als, the Board reasonably determined that no SEIS was
necessary.!”

Addressing the issue of improper delegation of
SEQRA responsibilities, the Court stated that

Alead agency improperly defers its
duties when it abdicates its SEQRA
responsibilities to another agency or
insulates itself from environmental de-
cisionmaking [citing cases]. . . . While a
lead agency is encouraged to consider
the opinions of experts and other agen-
cies, it must exercise its own judgment
in determining whether a particular
circumstance adversely impacts the
environment. Though the SEQRA
process and individual agency permit-
ting processes are intertwined, they are
two distinct avenues of environmental
review. Provided that a lead agency
sufficiently considers the environmen-
tal concerns addressed by particular
permits, the lead agency need not
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await another agency’s permitting
decision before exercising its indepen-
dent judgment on that issue.!®

In this case, the Planning Board reviewed the
permitting applications and other reports and studies
relevant to its determination of whether to require a
second SEIS. Because it reviewed and independently
evaluated the relevant material, it was not required
to wait for a determination on another agency’s
environmental permits before deciding whether a
second SEIS would be required."

Finally, the Court dismissed Petitioner’s contention
that the Planning Board was required to notify and
solicit comments from other involved and interested
agencies before making its determination regarding
whether to require a second SEIS. The Court held that
SEQRA does not expressly require lead agencies to
seek comments from other agencies when considering
whether to require an SEIS, noting that while SEQRA
encourages the interchange of information among
agencies, the benefit of such an interchange must be
evaluated against “SEQRA’s mandate that the regula-
tions be implemented ‘with minimum procedural and
administrative delay . . . [and] in the interest of prompt
review.””?? The Court recognized that failure to solicit
input from other agencies may evidence a failure to
take a “hard look” at the relevant areas of environmen-
tal concern, but that had not occurred in this case.?!

In concluding her opinion, Chief Judge Kaye noted
in passing the astounding fact that the project had been
before the Planning Board for 15 years, perhaps implic-
itly recognizing (and seeking to halt) the transmogrifi-
cation of SEQRA from its original salutary purpose to
protect the environment into an instrument of limitless
oppression and delay.

B. City of Utica v. Town of Frankfort:
Municipal Annexations

In City of Utica v. Town of Frankfort,* the Court of
Appeals (issuing a strict warning to practitioners) held
that strict compliance with General Municipal Law
Section 713—which requires that a special election be
held before a municipal annexation can be complet-
ed—is required “no matter how few eligible voters
there are or how superfluous such election might
be[;]”* reminding practitioners that strict compliance
with the procedural requirements provided by statute
in land use matters is essential.

In City of Utica, the City of Utica sought to an-
nex 225 acres of property, owned by intervenors-
respondents Masonic Care Community (“MCC”) (the
proponent of the annexation), into the City from the
Town of Frankfort and Herkimer County pursuant to
the Municipal Annexation Law (General Municipal

Law Article 17).2* The issue of whether annexation was
in the overall public interest was, in accordance with
the statutory scheme, submitted to three referees ap-
pointed by the Appellate Division, who issued a report
recommending the annexation. The Appellate Division
entered a judgment to that effect. MCC, after the entry
of the judgment, obtained the election records of the
area to be annexed and determined that there were 65
eligible voters in the area. It then proceeded to obtain
the signatures of 53 of the 65 persons entitled to vote on
a petition in support of the annexation.?®

The Town of Frankfort and Herkimer County
moved for reargument or leave to appeal to the Court
of Appeals. MCC cross-moved for, among other things,
an order dispensing with the requirement that a special
election be held on the annexation. The Appellate Divi-
sion denied the Town’s motion to reargue and granted
MCC’s cross-motion. The Court of Appeals granted the
County’s motion for leave to appeal.?®

The Court of Appeals affirmed the Appellate Divi-
sion’s finding that the annexation was in the overall
public interest, but reversed its decision granting the
City’s cross-motion to dispense with the special-election
requirement.?”” With regard to the Appellate Division’s
finding that the annexation was in the overall public
interest, the Court of Appeals stated that when the
Appellate Division is asked to determine whether an
annexation is in the overall public interest, it is acting
in a quasi-legislative capacity and its decision will not
be overturned unless it lacks a rational basis. Here, the
Appellate Division correctly applied the “overall public
interest” standard and had a rational basis for its find-
ing that annexation was in the overall public interest
since, among other things, the City was better equipped
to provide municipal services to the area to be annexed
and that annexation would have only a minimal impact
to the Town and County.?® With regard to the special
election, the Court held that the special election before
annexation is required by the Municipal Annexation
Law, the New York State Constitution, and the Election
Law and that it is beyond the Appellate Division’s dis-
cretion to dispense with that requirement, “no matter
how few eligible voters there are or how superfluous
such election might be[,]” thus confirming that, at least
in the realm of municipal annexation, adhering to form
over substance can be a virtue.?’

C. Haberman v. Zoning Board of Appeals of
City of Long Beach: Variance Amendments;
Authority of Counsel

In Haberman v. Zoning Board of Appeals of City of
Long Beach,* the Court of Appeals held that a zoning
board of appeals” attorney, when acting with actual or
apparent authority, could extend the duration of a vari-
ance granted by the zoning board of appeals without
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the board holding a public hearing and vote on the
extension. However, a reading of the case suggests that
its holding may be dependent upon its unique factual
context, and thus the applicability of the Court’s hold-
ing is unclear.

In Haberman, Sinclair Haberman (“Haberman”)
sought and obtained a variance from the City of Long
Beach Zoning Board of Appeals (the “ZBA”) to develop
a four-building multi-family residential complex in
the City of Long Beach.3! After the first building was
constructed, an issue arose regarding the other three
buildings, which resulted in litigation brought by
Haberman against the City, its Building Commissioner,
and its Zoning Board of Appeals.®? The litigation was
settled by a stipulation of settlement in which, among
other things, Haberman agreed to apply for a new
variance and the City agreed to install infrastructure to
serve the proposed buildings after receiving funding
from Haberman for the public improvements.** Haber-
man’s obligations under the stipulation required him
to apply for building permits within a certain time after
the variance was granted, and the City was obligated
to commence the installation of the infrastructure
within a certain time after receiving the funding from
Haberman.3*

Haberman applied for and received a new variance
and made the required payments to the City. However,
the City did not meet its deadline to install the infra-
structure improvements and asked Haberman for an
extension of time. Haberman agreed on the condition
that the time within which he was required to apply for
building permits would be similarly extended.?® The
terms of this agreement were memorialized in a letter
dated April 7, 1992, which was signed by the City’s
Corporation Counsel, who represented all defendants
in the litigation on this matter, and which indicated that
the Corporation Counsel was signing on behalf of all
defendants, including the ZBA. The letter was attached
to a new stipulation which modified the 1989 stipula-
tion and was so ordered by the Supreme Court.*

In 2002, after the time within which he was origi-
nally required to apply for a building permit for the
second building under the 1989 stipulation had ex-
pired, but within the time required under the 1992
stipulation, Haberman applied for a building permit to
construct the second building. The building permit was
granted in 2003.>” However, the ZBA, at the request
of the cooperative corporation which owned the first
building constructed on the property, revoked the
permit on the grounds that Haberman did not comply
with the schedule in the 1989 stipulation. With regard
to the 1992 amendment, the ZBA took the position that
it did not effectively extend the time within which Hab-
erman had to apply for building permits since it was
not ratified by the ZBA after a public hearing.3® Haber-

man brought the instant litigation to annul the findings
of the ZBA and for the reinstatement of the building
permit. The Supreme Court granted Haberman’s peti-
tion and annulled the ZBA’s decision, but the Second
Department reversed.? The Court of Appeals granted
leave to appeal to answer the following question:

[W]hether the ZBA is bound by the
Corporation Counsel’s agreement, as
its attorney, to the April 1992 letter
extending Haberman'’s time to apply
for building permits.*’

The Court held that the Corporation Counsel had
the authority to bind the ZBA and that ratification of
the extension by the ZBA was not required.*! In so
holding, the Court, relying on a prior holding in New
York Life Insurance Company v. Galvin,*? reasoned that
“once a variance has been issued, the same formality
is not required to extend the variance’s duration.”*?
Furthermore, the ZBA could point to no authority for
the rule that it had to ratify an agreement entered into
by its counsel extending the applicable time limita-
tions included in the variance. Here, the Corporation
Counsel acted with at least apparent authority from
Haberman's perspective to extend the time limitation
on which the variance was conditioned, and the Cor-
poration Counsel did not act contrary to the instruction
of the ZBA or try to conceal his action from the Board.
Accordingly, it would be unfair to undo an agreement,
extensively negotiated and benefiting both parties, en-
tered into in writing, and approved by the Court, based
on the ZBA’s argument that it was required to ratify the
extension, when that argument had no basis in statute,
precedent, or other authority.*

The general applicability of this case is unclear at
best. Here the Court was faced with a situation where
the ZBA was apparently trying to free itself from an
obligation agreed to by its attorney for which the City
received a benefit—an extension of the time within
which it was to complete the utility improvements it
was required to install. The agreement was negoti-
ated and agreed to by the parties and approved by the
Court. In light of these facts, it is not clear from this case
whether a zoning board of appeals” attorney—in the
ordinary course of representation, but not in the context
of a negotiated, bilateral stipulation of settlement—has
the authority to unilaterally extend an approval granted
by the zoning board of appeals without the board’s for-
mal consent. Although some language underlying the
Court’s reasoning would seem to answer the question
in the affirmative, the specific facts of the case, includ-
ing the fact that Petitioner had performed his side of
the bargain that the ZBA was now seeking to repudiate,
leaves some question as to the broader applicability of
the decision.
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D. 9th & 10th Street L.L.C. v. Board of Standards
and Appeals of City of New York: Issuance of
Building Permits; Anticipatory Rejection

In 9th & 10th Street L.L.C. v. Board of Standards and
Appeals of City of New York,* the Court of Appeals up-
held the determination of the New York City Depart-
ment of Buildings to withhold a building permit where
the petitioner could not show that it could use the
proposed building for a lawful purpose.?® In so doing,
the Court clarified the rule, previously enunciated in
the decisions of the Court of Appeals and the Appellate
Division, Second Department,* that a building permit
cannot be withheld because of concern that the build-
ing would be used illegally.

Petitioner had purchased a parcel of property in
the City of New York, the use of which, pursuant to a
deed restriction, was limited to “Community Facility
Use,” as that term was defined in the New York City
Zoning Resolution. Community facility uses, including
college or school student dormitories, were permit-
ted on the property under the New York City Zoning
Resolution. The petitioner applied to the New York
City Department of Buildings for a building permit to
construct a 19-story dormitory on the property, which
would be configured much like an ordinary apartment
building. Apartment buildings were also permitted in
the district in which the property was located; how-
ever, they were limited to 10 stories, and, with regard
to petitioner’s property, would have been prohibited
by the deed restriction.*® The Department of Buildings
took the position that in order for a building to qualify
as a dormitory, it must be operated by or on behalf of
at least one college or school. Accordingly, the Depart-
ment of Buildings asked petitioner to provide it with
evidence to substantiate its claim that the building
would be used as a dormitory by proving a connection
with an educational institution.* Petitioner could not
establish that it had a relationship with a qualified edu-
cational institution and the Department of Buildings
refused to issue petitioner a building permit.>

Petitioner appealed to the New York City Board of
Standards and Appeals (the “BSA”), but petitioner’s
appeal was denied. Petitioner then commenced an
Article 78 proceeding to have the BSA’s determination
annulled. The Supreme Court upheld the decision of
the BSA, but a divided Appellate Division reversed,
finding that the Department of Buildings” denial was
““an impermissible administrative anticipatory punish-
ment.””>! In so holding, the Appellate Division relied
on Di Milia v. Bennett>* and Baskin v. Zoning Board of
Appeals of the Town of Ramapo™ for the proposition that
“a building permit could not be denied on the basis of
“a possible future illegal use.””>* The BSA appealed as
of right and the Court of Appeals reversed.

The Court of Appeals held that the Appellate Divi-
sion’s and Petitioner’s reliance on Di Milia and Baskin

was misplaced. In those cases, the municipal zoning
authorities denied permits for one-family dwellings on
the grounds that the houses could be converted to two-
family dwellings in violation of the municipal zoning
ordinances. However, in those cases, the facts did not
establish that the use of the property for a permitted
use, a one-family dwelling, was unlikely or impracti-
cal. Rather, there was just a generalized suspicion that
the dwellings would not be so used. In both of those
cases the court held that the mere suspicion a building
may be used for an illegal use is not grounds enough to
deny a permit. In this case, the Court reasoned that un-
like in Di Milia and Baskin, where the proposed build-
ing could have been used for a use permitted under
local zoning, petitioners could not (in the absence of an
affiliation with an educational institution) reasonably
show that the proposed building could be used for any
lawful purpose, since all possible uses of the building,
given its height and location, were precluded either by
the City’s Zoning Resolution or the deed restriction lim-
iting the uses of the property. Accordingly, the Depart-
ment of Buildings was not required to issue a permit
which would create the problem of a 19-story building
that could be used for no lawful purpose.®

Il. County Planning Board Referrals Under
General Municipal Law Section 239-m

In Annabi v. City Council of the City of Yonkers,* the
Appellate Division, Second Department held that a
procedural amendment to a city’s zoning ordinance
governing the city’s obligations with regard to referrals
to the county planning board under General Municipal
Law Section 239-m (“GML § 239-m”) requires referral to
the county planning board for review pursuant to that
section.

On November 22, 2005, the City Council of the
City of Yonkers adopted an amendment to the Yonkers
Zoning Ordinance which changed the vote required
to overcome the County Planning Board’s negative
recommendation on a project referred to it pursuant to
GML § 239-m from a majority plus one vote to a simple
majority vote (“Local Law 12-2005”), thus bringing
Yonkers into line with all other Westchester municipali-
ties.”” The City Council did not refer Local Law 12-2005
to the Westchester County Planning Board pursuant to
GML § 239-m before its adoption. Dissenting members
of the City Council (“Plaintiffs”) filed an action against
the City Council of the City of Yonkers, the City of Yon-
kers, and the City’s Mayor and Clerk (“Defendants”),
arguing that Local Law 12-2005 should be invalidated
since it was adopted without referral to the Westchester
County Planning Board pursuant to GML § 239-m.

GML § 239-m provides, in pertinent part, as
follows:

Proposed actions subject to referral. (a)
The following proposed actions shall
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be subject to the referral requirements
of this section [referral to a county
planning board], if they apply to real
property set forth in paragraph (b) of
this subdivision: *** (ii) adoption or
amendment of a zoning ordinance or
local law; *** (b) The proposed ac-
tions set forth in paragraph (a) of this
subdivision shall be subject to the
referral requirements of this section if
they apply to real property within five
hundred feet of the following: (i) the
boundary of any city, village or town;
or (ii) the boundary of any existing or
proposed county or state park or any
other recreation area; or (iii) the right-
of-way of any existing or proposed
county or state parkway, thruway,
expressway, road or highway; or (iv)
the existing or proposed right-of-way
of any stream or drainage channel
owned by the county or for which the
county has established channel lines;
or (v) the existing or proposed bound-
ary of any county or state owned land
on which a public building or institu-
tion is situated; or (vi) the boundary of
a farm operation located in an agri-
cultural district, as defined by article
twenty-five-AA of the agriculture and
markets law, except this subparagraph
shall not apply to the granting of area
variances.”®

Defendants argued that Local Law 12-2005 did
not apply to any property in the City in that it did not
change either the permitted uses or the dimensional
limitations applicable to any property and thus did
not reach any of the threshold referral requirements of
GML § 239-m.*

The Supreme Court, Westchester County granted
Summary Judgment to Plaintiffs and invalidated Local
Law 12-2005, and the Appellate Division, Second De-
partment affirmed. The Second Department reasoned
that

General Municipal Law § 239-m
essentially requires that all zoning
actions and amendments affecting

real property within 500 feet from the
boundary of any city, village, town or
existing or proposed county or state
park or road, be referred to the County
Planning Board for review. Contrary to
the defendants’ contention, there is no
difficulty in determining whether the
challenged law is the type of enact-
ment subject to review under General

Municipal Law § 239-m. By its very
terms, the challenged law affects a
change in regulations applying to all
real property within the City of Yon-
kers, and necessarily includes that real
property which is situated within 500
feet of the boundaries . . . set forth in
the statute.®0

Accordingly, the Second Department upheld the
Supreme Court’s decision to invalidate Local Law
12-2005, citing the well-established rule that failure
to make a required referral under GML § 239-m is a
jurisdictional defect which renders the law adopted
pursuant to the defective procedure invalid.®!

The most instructive, and the most well-reasoned,
aspect of the Annabi case is found in the learned dissent
by Justice Lifson who (in the opinion of your authors)
clearly got it right. Justice Lifson reasoned that

The problem is that in each case cited
by the majority, and indeed in all such
cases, the change at issue was substan-
tive, i.e., it had a direct and an im-
mediate bearing upon the use of the
land in question. The change at issue
here is merely procedural and does
not require both review by the County
Planning Board and the invocation of a
super majority to override that recom-
mendation by the County Planning
Board.®?

Under the holding in Annabi, any procedural
amendment to a municipal code which affects the
zoning chapter of that code would have to be referred
to a county planning board. As with the amendment
at issue in the Annabi case, the County Planning

Board has no basis on which to evaluate a procedural
amendment since, manifestly, such amendment does
not (in a planning sense) affect the use of land. Indeed,
the majority’s reading of GML § 239-m so broadens
the application of that section as to entirely defeat its
purpose, which is to include the county when land

is so located that legislative or administrative action
affecting its use is likely to have impacts beyond a
municipal border. One is hard-pressed to understand
how the county-wide or inter-municipal concerns
relate to the manner in which a particular municipality
chooses to enact its own legislation, so long as

the relevant State-enabling statutes and the State
Constitution are adhered to.

lll. Regulatory Takings

In Noghrey v. Town of Brookhaven,®® the Appellate
Division, Second Department reviewed the standard
that courts must apply when considering a regulatory
takings claim under the Penn Central Transportation Co.
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v. City of New York® balancing test. In rejecting a poorly
phrased jury charge in which the trial court attempted
to articulate the applicable regulatory takings standard
for the jury, the Appellate Division, adopting language
from Lucas v. South Carolina Coastal Council ° set the
bar for a regulatory taking in New York so high as

to be well nigh insurmountable. While the Appellate
Division’s articulation of the rule is not new, and the
adopted language is from federal post-Penn Central
cases, the language is stark and unyielding, and it is
difficult to imagine where any rezoning of a parcel of
land in New York, so long as it permits any use which
can yield any value, will rise to a regulatory taking, at
least in the Second Department.

In Noghrey, plaintiff purchased two parcels of
property in the Town of Brookhaven with the intent
of developing a shopping center, which was a permit-
ted use in the zoning district in which the properties
were located (the J-2 Business District). The Town of
Brookhaven subsequently enacted a moratorium on
commercial development in the Town so that it could
update the Town’s master plan. After the review, the
Town rezoned several parcels, including plaintiff’s,
from the J-2 Business District to a residence district.
Plaintiff brought an action alleging that the rezoning
effectuated a taking of his property.*

During the trial, the court instructed the jury as fol-
lows with regard to whether the rezoning of plaintiff’s
property amounted to a taking:

With respect to the first factor; that is,
the economic impact of the regulation,
[the plaintiff] claims that the values of
his properties were reduced substan-
tially. You may consider the values of
the properties immediately before and
immediately after the rezoning, and
whether or not this reduction in value
was a substantial reduction relative to
the value before the properties were
rezoned. [The plaintiff] must prove by
a preponderance of the evidence that
the rezoning deprived him of any use
permitted by the residential zoning
classification and this resulted in . . .

a near total or substantial decrease or
significant reduction in value.”

Relying on, among other things, the above-quoted
instruction, the jury found that the rezoning of
plaintiff’s property amounted to a partial regulatory
taking under Penn Central %8

The Second Department reversed the jury’s finding
and remitted the case to the Supreme Court, Suffolk
County for a new trial, reasoning that the above-
quoted jury instruction did not accurately reflect the
showing required under Penn Central to constitute a

regulatory taking. The Second Department instructed
the lower court as follows:

Upon the retrial, the Supreme Court
should instruct the jury that the eco-
nomic impact factor of the Penn Central
analysis requires a loss in value which
is “one step short of complete.” . .. The
court should make clear that “mere
diminution in the value of property,
however serious, is insufficient to dem-
onstrate a taking” . . ., and that a land
use restriction “is not rendered uncon-
stitutional merely because it causes the
property’s value to be ‘substantially re-
duced.”” ... It should instruct the jury
that the proper inquiry is whether the
regulation left only a “bare residue” of
value, or use similar language which
would properly convey to the jury the
high threshold of loss necessary to sup-
port a partial regulatory taking. . . .%

It is difficult to imagine any zone change (except-
ing, perhaps, the creation of a zone permitting no uses
at all, or permitting only uses that are manifestly im-
possible as, for example, an “Ocean-front Recreation”
zone in the Adirondacks) that will not leave a “bare
residue” of value in a property.

IV. Vested Rights

In Exeter Building Corp. v. Town of Newburgh,” the
Appellate Division, Second Department held that a
property owner who obtained an approval for a lot
line change in November 2005 was shielded from the
impact of a rezoning of its property pursuant to Town
Law § 265-a, which grants owners of property for
which subdivision approval has been granted a vested
rights period during which the property owner is
permitted to develop the property in a manner consis-
tent with the zoning of the property at the time of the
approval, notwithstanding subsequent rezoning.”!

Petitioner-plaintiff owned property in the Town
of Newburgh, Orange County for which it obtained a
lot line change from the Town of Newburgh Planning
Board in November 2005 (the “Property”). In March
2006, the Town of Newburgh Town Board adopted
Local Law 3, which rezoned several properties in the
Town, including the Property. The zoning applicable
to the Property pursuant to Local Law 3 would have
prohibited Petitioner from developing the Property for
its intended use. Petitioner commenced a hybrid Article
78 proceeding/declaratory judgment action asking
the Court to, among other things, declare that it had a
statutory and common law right to develop the Prop-
erty under the prior zoning. The Appellate Division,
Second Department held that although the petitioner
failed to establish a common law vested right since it
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could not show “substantial improvements or expendi-
tures[,]” it did have a statutory vested right to develop
the Property under the terms of the zoning that applied
at the time the lot line change approval was granted.”?
In so holding, the Court reasoned that the lot line
change approval was a “subdivision” under Town
Law § 276(4)(a) and Town of Newburgh Code § 163-2.
Town Law § 276(4)(a) allows a town to define the term
subdivision by local law, ordinance, rule or regulation,
and permits, but does not require, a lot line change to
be included in the definition of subdivision.”® Pursuant
to that authority, the Town of Newburgh has included
a lot line change in the definition of subdivision in its
Subdivision Ordinance.” Because the Town of New-
burgh Code includes a lot line change in the definition
of subdivision, the Court did not have occasion to
reach the question of whether statutory vested rights
would attach to a lot line change approval granted in

a municipality that does not expressly include a lot
line change in the definition of subdivision, but per-
mits such changes by abbreviated procedures short of
subdivision.

V. Zoning Boards of Appeal

A. Conditional Variances

In Voetsch v. Craven,” the Second Department dem-
onstrated that courts will not hesitate to annul condi-
tions to an area variance where such conditions are
unreasonable or improper.”® In that case, the Town of
Harrison Zoning Board of Appeals granted in part pe-
titioners” application for area variance for, among other
things, a parking lot on their property on the condition
that they prohibit overnight parking in the parking lot
and install a chain across the entrance of the parking lot
at night to prevent overnight parking. Petitioners ap-
pealed, among other things, the conditions to the vari-
ance.”” The Second Department upheld the condition
that petitioners prohibit overnight parking in the lot,
but invalidated the condition they install a chain across
the parking lot entrance to prevent overnight parking
as unreasonable, since overnight parking was already
prohibited by the affirmed condition.”®

B. Failure to Exhaust Administrative Remedies

In Charest v. Morrison,” the Fourth Department
held that a party who wishes to challenge the issu-
ance of a building permit to another must appeal to
the municipal zoning board of appeals before chal-
lenging the issuance of the permit in court.®’ Therein,
the petitioners asked the Court to direct the zoning
enforcement officer of the Town of Ellery to revoke a
building permit issued to respondent. The building
permit allowed respondent to develop a single-family
home on a lot created as a part of a residential subdivi-
sion.8! Petitioners challenged the issuance of the permit
on the grounds that it allowed construction to proceed
in violation of the Town’s front-yard setback require-

ments. The Supreme Court dismissed the petition,
apparently on the grounds that the proposed house did
not violate the Town’s front-yard setback requirements.
The Fourth Department affirmed the Supreme Court’s
dismissal, but on the grounds that petitioners failed to
exhaust their administrative remedies before bringing
a proceeding in court, citing the principle that it has no
discretion to review the merits of the petitioners’ claim
since petitioners failed to exhaust their administrative
remedies.®?
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