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2012 has been another 
interesting year to be in-
volved in government law 
and practice for our mem-
bership representing local 
government or private cli-
ents interacting with local 
governments. New realities 
and increasing burdens 
upon local governments 
create greater opportuni-
ties for, and challenges 
to, municipal attorneys in 
facilitating government innovation and public private 
partnerships in the delivery of services. At the same 
time, attorneys representing private parties in dealing 
with local government must keep abreast of changing 
opportunities and impediments to private initiative. 
Attorneys who stay active in the Municipal Law Sec-
tion are in a better position to understand the broad 
legal framework in which all of these issues and op-
portunities arise.

However, as our membership statistics demon-
strate, we are an interesting demographic profi le still 
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not reaching as diverse an audience of municipal prac-
titioners as are out there fending for themselves.

Category Percentage
Gender

Female 21%
Male 79%

Practice Setting
Government 16.92%
Private Practice 74%

Offi ce Size
Less than 20 68%
20 to less than 50 15.42%
Over 50 15.75%

Age
Under 45 23.82%
Over 45 76.18%

Years Admitted to Bar
Under 20 20.17%
Over 20 79.83%

Race/Ethnicity
White 92.98%
Non-White 7.02%
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can conveniently join one or more of our committees 
online at www.nysba.org/municipal. Contact NYSBA 
Membership Services if you need your Web site
sign-in information: 518.487.5577/800.582.2452, or
membership@nysba.org. 

SAVE THE DATE: Our Annual Meeting will be 
held on Thursday, January 24, 2013 at the New York 
Hilton. Sharon Berlin, Rich Zuckerman, and Natasha 
Phillip are serving as co-chairs and developing an ex-
citing program agenda. We hope to see you there. 

Please contact me at hp@jacobowitz.com with your 
suggestions or ideas for improving our Section.  I look 
forward to meeting with you at an upcoming program. 

Howard Protter

Our Section must reach out to more members of 
color, younger audiences and women, all of whom are 
facing the same issues without the benefi ts of collabo-
ration, education and networking provided by our 
Section membership and participation. I ask all of our 
members to be aware of this concern, and to suggest 
ideas and ways to increase our diversity. 

I also encourage you to make the most of your 
own Section membership by becoming involved in the 
great work of our committees: Bylaws, Employment 
Relations, Ethics and Professionalism, Legislation, 
Membership, Municipal Finance & Economic Devel-
opment, Green Development, and Technology. This 
issue of the Municipal Lawyer contains names and con-
tact information for members of the Executive Com-
mittee and committee leadership. Section members 

Each year in communities across New York State, indigent people face literally millions of civil legal 
matters without assistance. Women seek protection from an abusive spouse. Children are denied 
public benefi ts. Families lose their homes. All without benefi t of legal counsel. 
They need your help. 

If every attorney volunteered at least 20 hours a year and made a fi nancial 
contribution to a legal aid or pro bono program, we could make a difference. 
Please give your time and share your talent.

Call the New York State Bar Association today at 
518-487-5640 or go to www.nysba.org/probono 
to learn about pro bono opportunities.

There are millions of
reasons to do Pro Bono.

(Here are some.)
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As I wrap up this issue 
of the Municipal Lawyer, we 
have just experienced Hur-
ricane Sandy in the Tri-State 
area. The aftermath of Sandy 
has left millions of people 
without power, thousands 
of people without homes, 
signifi cant loss of personal 
property and damage to real 
property. The impacts on 
public transportation, dam-
age to roadways, broken 
sewer systems, closed public schools, Election Day 
challenges, and many other issues are just some of the 
things that have been confronting municipal attorneys. 
Based on the experiences from Irene in Upstate New 
York, and Katrina in the New Orleans region, it will 
take months, if not years, to fully recover. Our Section 
members will be called upon to deal with social servic-
es issues, public sector labor law issues, land use and 
environmental issues, consumer issues, transportation 
infrastructure and more. Curfews and other public 
safety and emergency local laws are also being put into 
place. I could go on, but suffi ce it to say that Sandy has 
redirected the typical priorities of municipal attorneys.

This issue of the Municipal Lawyer is packed with 
practical information across a spectrum of municipal 
practice. Richard Finkel has contributed an article on 
the recent Fourth Department case upholding recent 
amendments to the Wicks law. Albany Law School stu-
dent Joanna Pericone’s recent posting on the Fireplace 
Blog, a site maintained by the Albany Government Law 
Review, addresses the strike provision in the Taylor 
Law. 

From the Editor
Turning to municipal liability issues, Karen Rich-

ards discusses the duty to adequately supervise stu-
dents. On the environmental front, Taylor Palmer and 
Dominic Cordisco discuss the delayed effective date 
of the new full and short environmental assessment 
forms. Alyse Terhune provides a timely update on 
developments with the Religious Land Use and Institu-
tionalized Persons Act, a federal statute that continues 
to be the subject of litigation in New York.

Municipal fi nance issues are addressed by Winnie 
Lam, who provides a review of recent municipal bank-
ruptcy fi lings, and Karen Richards, who contributed 
a second article on tax assessments and bankruptcy 
court. Robert Batson explores the recent decision of 
the district court for the Western District of New York 
which recently ruled that an Indian tribe’s sovereign 
immunity precludes a county from foreclosing on trib-
ally owned real property for failure to pay ad valorem 
property taxes.

Please consider writing an article for a future is-
sue of the Municipal Lawyer. The interesting issues you 
are dealing with in your practice often make excellent 
educational reading for others. If you don’t have time 
to write, but have ideas on topics you think ought to be 
covered, please send those suggestions along as well as 
our student editors (also introduced to readers in this 
issue) would be happy to follow up to fi nd appropriate 
authors. 

I look forward to seeing you at the Annual Meeting 
in January.

Patricia E. Salkin
psalkin@tourolaw.edu 

Municipal Law SectionMunicipal Law Section

Visit on the Web at Visit on the Web at www.nysba.org/municipalwww.nysba.org/municipal
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Procurement Law Update:
Wicks Amendments Upheld
By Richard Finkel

quately correspond to the increased cost of construction 
in their own region. They protested that while there 
might be a disparity in costs across the State, that gap 
was not as pronounced as the three tiers refl ected. Nev-
ertheless, the amendment was adopted. 

Adoption of the amendment did not end the pro-
tests. Indeed, the legislation was quickly the subject 
of a legal challenge by, amongst others, builder and 
contractor trade organizations subject to its provisions, 
an out-of-state contractor, a minority-owned business, 
a women-owned business, and by the County of Erie. 
All sought a declaratory judgment that the legisla-
tion violated both the New York and United States 
Constitutions.

“Compliance with Wicks can be fiscally 
and administratively burdensome. 
Quality can be sacrificed for price [and], 
on occasion, overzealous bidders simply 
bid too low, later protesting that they 
are unable to complete the projects at 
the bid price. These predicaments invite 
delay and added cost.”

Erie County Supreme Court dismissed the com-
plaint on the premise that the plaintiffs lacked stand-
ing. Appeal was taken to the Appellate Division, Fourth 
Department. In Empire State Chapter of Associated Build-
ers and Contractors, Inc. v. M. Patricia Smith,1 the Court 
reinstated the complaint, but then, by the narrowest of 
margins, granted judgment in favor of the defendants 
and declared the Wicks Law amendments valid and 
constitutional. 

The Empire dissent was concerned with the dispa-
rate thresholds, and echoed the position of the protest-
ing upstate legislators. It found after its own search 
of the record that the legislation’s goal to “exempt 
approximately 70% of all public construction projects 
from the requirements of the Wicks Law” was founded 
upon nothing more than the New York City Mayor’s 
projection relative to New York City capital projects.2 
Expressing further regional frustration, the dissent 
wrote that “a key purpose of the 2008 amendments 
was to relieve New York City from much of the burden 
imposed by the Wicks Law, with the remainder of the 
State being somewhat of an afterthought.”3 

Public works projects 
in the State of New York are 
subject to the Wicks Law 
bidding requirements if 
the work meets or exceeds 
the designated monetary 
threshold. In such event, the 
governmental entity must 
prepare separate bid specifi -
cations and award separate 
contracts for each of the 
plumbing, heating and venti-
lation, and electrical compo-
nents of the project. 

The intent of the bidding requirement is twofold: 
(1) to foster competition and enable the best work and 
supplies to be obtained at the lowest possible price, 
and (2) to help guard against favoritism, extravagance 
and fraud in the award of such work. 

In practice, however, the results are not always as 
intended. Compliance with Wicks can be fi scally and 
administratively burdensome. Quality can be sacri-
fi ced for price. Moreover, on occasion, overzealous 
bidders simply bid too low, later protesting that they 
are unable to complete the projects at the bid price. 
These predicaments invite delay and added cost. 

Problems such as these were even more trouble-
some given the sheer quantity of projects that became 
subject to the Wicks Law requirements. Increases in 
construction costs rendered the $50,000 threshold, in 
place since 1961, antiquated. The threshold no longer 
bore any relation to current economic realities, and 
the requirements were triggered for even those public 
projects now considered minor in scope. 

In order to address some of these concerns, in 2008 
the Legislature increased the $50,000 threshold. Previ-
ously uniform in its application across the State, the 
threshold was now tiered, with trigger amounts de-
termined by the region in which the project was to be 
undertaken. As a result, Wicks Law requirements do 
not kick in on public works projects unless their costs 
exceed $3 million in the fi ve New York City counties; 
$1.5 million in Nassau, Suffolk and Westchester coun-
ties; and $500,000 in all other counties. 

Was this tiered approach appropriate or fair? Prior 
to adoption, several upstate legislators thought not. 
They argued that the trigger amounts did not ade-
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The Project Labor Agreement Provision
 Labor Law Section 222 was adopted at the same 

time that the three-tiered threshold was enacted. Sec-
tion 222 provides a full exemption from the Wicks Law 
requirements in instances where the project is covered 
by a qualifying project labor agreement (“PLA”). The 
statute defi nes a PLA as:

a pre-hire collective bargaining agree-
ment between a contractor and a bona 
fi de building and construction trade 
labor organization establishing the la-
bor organization as the collective bar-
gaining representative for all persons 
who will perform work on a public 
project, and which provides that only 
contractors and subcontractors who 
sign a pre-negotiated agreement with 
the labor organization can perform 
project work.12 

In order to trigger the Wicks Law exemption, a 
PLA must provide that each contractor and subcon-
tractor participate in apprentice training programs ap-
proved by the State Department of Labor. 

The apprentice training program requirement was 
challenged by the Empire plaintiffs on the premise that 
it was exclusionary. The argument against it was that 
it unfairly burdened contractors and subcontractors 
by requiring them to maintain apprentice training 
programs of their own for all public projects exceeding 
the new threshold. As such, it served to exclude out-
of-state contractors and a disproportionate number of 
minority-owned and women-owned businesses from 
large public construction projects. 

The Empire court disagreed.13 Initially, it held that 
the apprentice training requirement does not apply 
universally and is not a prerequisite to qualifi cation 
for all public construction projects. Indeed, it is only 
mandated where the government entity has elected to 
utilize a PLA for the project. 

Moreover, where there is a PLA on the project, the 
statute does not require that each individual contractor 
or subcontractor maintain its own apprentice training 
program. To the contrary, by entering into a qualifying 
PLA, the contractor is deemed to be participating in an 
approved apprentice training program. This eases the 
burden on the individual contractors. 

Conclusion
Having so far survived the constitutional chal-

lenges, the future will tell whether the three tiered 
threshold provides the desired state-wide benefi t. If 
so, there will be a marked increase in the number of 
public works projects exempt from the Wicks Law, 

The Home Rule Challenge
Erie County argued that the amendment was un-

constitutional in that it impaired its home rule powers 
as established in Article IX of the State Constitution. 
The legislation, it posited, constituted a special law 
unlawfully adopted without the required home rule 
message. 

The Empire majority agreed, at least to a limited 
extent. Yes, it said, the amendment did relate to the 
“property, affairs or government”4 of Erie County, and 
yes, it was adopted without the benefi t of a home rule 
message. The Court even agreed that the legislation 
was a “special law” in that it applied differently to Erie 
County “in terms and in effect” than it did to those 
counties located downstate.5 

Still, the Court held that there was no impairment 
of Erie County’s home rule powers. While a special 
law typically requires a home rule message, Empire 
held that this case fell into the exception. Invoking 
language from the Court of Appeals’ decision in Patrol-
men’s Benevolent Association of City of New York v. City of 
New York,6 the Court noted that a special law enacted 
without home rule message overcomes that infi rmity 
if the enactment bears “a reasonable relationship to an 
accompanying substantial State concern.”7

This amendment, the Court said, advanced a sub-
stantial State concern by further fostering “prudent 
and economical use of public moneys,” “honest com-
petition,” and “expertise in these areas of construc-
tion.”8 At the same time, it helped to guard “against 
favoritism, improvidence, extravagance, fraud and 
corruption.”9 

The three-tiered threshold was also found to rea-
sonably relate to these concerns. The majority noted 
that in the Legislature’s judgment the existing thresh-
old had become “out-of-date;”10 that the increased 
threshold would ease the burden on municipal entities 
by eliminating smaller projects from Wicks coverage; 
and that the tiers accounted for geographically based 
differences in construction costs. 

The majority declined, as outside of its function, 
to question the wisdom of the tiered threshold or the 
various monetary amounts applicable to each region. 

Equal Protection Challenge
In addition to the home rule challenge, the Empire 

plaintiffs alleged that the Wicks Law amendments 
violated constitutional guarantees of equal protection 
in favoring downstate counties over upstate counties, 
and union contractors over non-union contractors. Ap-
plying a rational basis standard, the Court dismissed 
this challenge upon the same “reasonable relation-
ship”11 rationale discussed above. 
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6. Patrolmen’s Benevolent Ass’n of N.Y., Inc. v. City of New York, 
97 N.Y.2d 378 (N.Y. 2001).

7. Id. at 386. 

8. Empire at 555.

9. Id.

10. Id. at 566.

11. See Empire, 949 N.Y.S.2d 549.

12. N.Y. Lab. Law § 222.

13. See Empire, 949 N.Y.S.2d 549 (the dissent did not address this 
aspect of the majority’s holding). 

Richard S. Finkel is senior counsel to Bond, 
Schoeneck & King, PLLC, where he practices munici-
pal law, labor and employment law, and land use and 
zoning. He previously served for almost a decade as 
the Town Attorney for the Town of North Hempstead. 

helping ease the way for public entities presently 
overwhelmed by its requirements. Any relief is a good 
thing. 

Additionally, for those governmental entities 
that seek the effi ciencies and savings that advocates 
for PLAs suggest they bring, consideration of a PLA 
that complies with Section 222 of the Labor Law on 
their next public construction project is economically 
prudent. 

Endnotes 
1. Empire State Ch. of Associated Bldrs. & Contrs., Inc. v. M. 

Patricia Smith, 949 N.Y.S.2d 549 (4th Dep’t 2012).

2. Id. at 564.

3. Id. at 563.

4. Id. at 554.

5. Id.
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Strike Penalties
The penalties against those who participate in a 

strike can be devastating to both workers and unions. 
The Taylor Law allows for employees to be fi red or dis-
ciplined if they are involved in a work stoppage.10 The 
statute also allows an employer to punish an employee 
with the two-for-one penalty for their part in a strike.11 
A two-for-one penalty means that for each day—or 
part thereof—an employee is on strike, he or she for-
feits a day’s pay plus a fi ne for every day or partial day 
of the strike.12 These penalties considerably raise the 
cost of strike penalties for unions and public employ-
ees.13 Unions can also be punished if it is found that 
they have violated the strike prohibition; and if found 
guilty, a union can be forced to forfeit agency dues and 
agency shop fees for a period of time depending on 
how the stoppage affected the public.14 These penalties 
are severe and can potentially cripple both public em-
ployees and their unions.  

Severe Strike Penalties Should Result in 
Purpose Component

Since the consequences for violating the Taylor 
Law’s strike prohibition are so severe, a striking em-
ployee’s motive should be considered before he or she 
is subjected to penalization. Currently, public employ-
ees cannot avoid the effects of their behavior when 
they have participated in a strike. To wit, in Van Vlack 
v. Ternullo, maintenance workers and teachers who 
worked at a correctional facility refused to accept out-
of-title assignments as replacements for striking cor-
rectional offi cers because they were genuinely afraid 
of: (1) physical retaliation from the correction offi cers 
at the picketing line; (2) future revenge from the pick-
eting offi cers; and (3) not being protected from the 
inmates once they were inside.15 Despite the Second 
Department’s previous ruling that the legitimate fears 
of the employees protected them from strike charges 
and penalties, the Court of Appeals nonetheless re-
versed; the Court of Appeals reasoned in its holding 
that since the employees did not do their assigned job, 
they had engaged in a strike under the Taylor Law.16 If 
a purpose component were added to the defi nition of 
a strike, public employees would not be sanctioned for 
a work stoppage that is the result of a reasonable con-
cern for their safety or well-being. 

Introduction
In 1977, a fi re damaged 

the building of the New 
York State Unemployment 
Insurance Department.1 The 
employees were moved to 
a temporary building that 
posed several dangerous and 
uncomfortable working con-
ditions.2 The building was 
essentially unheated, and 
electrical cords blew fuses 
and posed a walking hazard 
because they were strewn across the fl oor.3 One of the 
two toilets in the building was backed up and there 
were only two exits in the building, one of which was 
blocked and the other was hard to open.4 After the em-
ployees took their work and reported to another tem-
porary building, their supervisor ordered them to go 
back to the deplorable building, but the employees re-
fused to return.5 The New York Court of Appeals held 
that the workers had engaged in an unlawful strike, 
in violation of New York’s Civil Service Law, and that 
they were subsequently liable for sanctions imposed by 
their employer.6 Although the conditions of the work-
place created a “fi re trap” and the strike was prompted 
out of concerns for safety, the Court found this to be 
irrelevant; under New York’s Public Employee’s Fair 
Employment Act, commonly known as the Taylor Law, 
the reason for a public employee participating in any 
kind of a work stoppage is not pertinent when deter-
mining whether an unlawful strike has occurred.7

The statutory defi nition of a strike in New York’s 
Taylor law should be amended to include a purpose 
component. The current defi nition of a strike is “any 
strike or other concerted stoppage of work or slow-
down by public employees.”8 The motive for a work 
stoppage should be considered because the penalties 
against those who violate the strike prohibition are 
severe.9 Steps should be taken to confi rm that public 
employees are withholding their labor to enhance 
their status at the workplace, not because of a need 
to protect themselves from risks to their safety and 
well-being. Additionally, motive should be considered 
in order to better effectuate the policies of the Taylor 
Committee, which wrote the report that led to the cur-
rent law. Finally, the inclusion of a purpose component 
will coincide with public policy concerns.

Purpose for Taylor Law’s Strike Provision:
Redefi ning “Strike” in New York Public Sector and 
Employment Law
By Joanna Pericone
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component to the statutory defi nition of strike would 
ensure that workers who are punished for violating the 
strike prohibition are actually guilty of striking. Con-
sidering the motive for a stoppage will also coincide 
with the intent of the Taylor Committee and be in ac-
cordance with public policy concerns.

Endnotes
1. Acosta v. Wollett, 430 N.Y.S.2d 890, 890 (App. Div. 1980).

2. Id. at 891.

3. Id. 

4. Id. at 892 (Mikoll, J., dissenting).

5. Id. at 893 (Mikoll, J., dissenting).

6. See Acosta v. Wollett, 431 N.E.2d 966, 966 (N.Y. 1981); N.Y. CIV. 
SERV. LAW § 210(1) (McKinney 2012). 

7. Acosta, 430 N.Y.S.2d at 893−94 (Mikoll, J., dissenting); PUBLIC 
SECTOR LABOR AND EMPLOYMENT LAW, 980 (Jerome Lefkowitz 
ed., N.Y. State Bar Ass’n 3d ed. 2009); Kate Montgomery 
Swearengen, Comment, Tailoring the Taylor Law: Restoring a 
Balance of Power to Bargaining, 44 COLUM. J.L. & SOC. PROBS. 513, 
519 (2011).

8. CIV. SERV. LAW § 201(9).

9. See id. § 210(2)(f), (3)(f).

10. Id. § 210(2)(a).

11. Id. § 210(2)(f); PUBLIC SECTOR LABOR AND EMPLOYMENT LAW, 
supra note 7, at 985.  

12. CIV. SERV. LAW § 210(2)(f).

13. Martin H. Malin, Public Employees’ Right to Striking: Law and 
Experience, 26 U. MICH. J.L. REFORM 313, 329 (1993). 

14. CIV. SERV. LAW § 210(3)(f).

15. Van Vlack, v. Ternullo, 425 N.Y.S.2d 347, 347 (App. Div. 1980), 
rev’d, 425 N.E.2d 862 (N.Y. 1981).

16. Van Vlack, 425 N.Y.S.2d at 347; Van Vlack, 425 N.E.2d at 862.

17. GOVERNOR’S COMM., PUB. EMP. RELATIONS: FINAL REPORT 9 (1966), 
available at http://www.perb.state.ny.us/pdf/1966PERR.pdf.

18. Id. at 8 (recommending that a strike be defi ned as “a concerted 
work stoppage or slowdown by public employees, for the 
purpose of inducing or coercing a change in the conditions of their 
employment”) (emphasis added).

19. Id. at 43.

20. Id. at 12. 

21. Id. 

Johanna Pericone is a student at Albany Law 
School and a member of the Albany Government Law 
Review. This article originally appeared as a posting 
on the Fireplace Blog, sponsored by the Albany Gov-
ernment Law Review.

Intent of the Taylor Committee
The Taylor Committee was assembled in 1966 by 

then-Governor Nelson Rockefeller in order “to make 
legislative proposals for protecting the public against 
the disruption of vital public services by illegal strikes, 
while at the same time, protecting the rights of public 
employees.”17 The Committee made several proposals 
for how to improve public labor law in New York and 
one of its recommendations was to compel employ-
ers to take into account the motive behind a public 
employee’s strike.18 The Committee’s defi nition of 
a strike was “any concerted work stoppage or slow-
down by public employees for the purpose of induc-
ing or coercing a change in the terms and conditions of 
their employment.…”19

The Committee understood that a public employ-
ee’s sense of powerlessness may encourage him or her 
to go on strike, but its hope was to create a system of 
collective bargaining that would help him or her avoid 
a work stoppage.20 Public employees, according to the 
Taylor Committee, have considerable power because 
they are in charge of state services, and they must 
therefore be prohibited from striking because a work 
stoppage can be costly and paralyze the community.21  

Public Policy Considerations
It is not good policy to ignore the purpose of a 

strike or work stoppage. Workers should be entitled to 
protect themselves at the workplace when their safety 
is being threatened. A policy of ensuring that workers 
are actually withholding their labor to enhance their 
standing in the workplace should be implemented be-
fore punishing them for their actions. Public employ-
ees—or any employees, for that matter—should not be 
forced to accept working conditions that are hazard-
ous to their health, safety or welfare. If work tempo-
rarily stops for those reasons, it seems fundamentally 
unfair to punish them for protecting themselves from 
reasonable risks. It is good policy to take the purpose 
of a work stoppage into consideration when determin-
ing whether an unlawful strike has occurred. 

Conclusion
New York’s Taylor Law does not regard the rea-

sons for a strike to be relevant when discerning wheth-
er a work stoppage has occurred. Adding a purpose 



NYSBA  Municipal Lawyer  |  Fall 2012  |  Vol. 26  |  No. 4 9

District, the decedent, a special education student, was 
murdered by another special education student.9 The 
murder took place during lunch period in a wooded 
area of school property. There was testimony by other 
students that the assailant student made threats against 
a former girlfriend during the prior school year, but 
they were unable to articulate the actual information 
passed along to school personnel. Even accepting the 
plaintiff’s premise that another student had told a 
teacher that the assailant student intended to “stick 
his girlfriend *** with a needle and try killing her,” the 
court found that communication did not provide the 
school district with suffi ciently specifi c information to 
have reasonably anticipated the murder.

“[I]t is well-settled that a school…
has a duty to adequately supervise its 
students because while a student is 
under a school’s custody and control, 
the school effectively takes the place of 
parents.”

A threat or single aggressive act remote in time 
may also be insuffi cient to provide a school with notice 
that a student might injure another pupil.10 Therefore, 
where a school knew that a student had threatened to 
“beat up” a specifi c student, the court found that the 
alleged threats were too remote in time to have pro-
vided the school with “notice of a particular danger at 
a particular time.”11

However, even assuming that a school had the req-
uisite knowledge or notice, where an assault by anoth-
er student occurred suddenly and spontaneously and 
was of short duration, courts have held that no amount 
of supervision, however intense, could have prevented 
the resulting injury because there was no opportunity 
to intercede.12 This is illustrated in Taylor v. Dunkirk 
City School District and in LaPage v. Evans. 

In Taylor, the plaintiff sued for injuries her daugh-
ter sustained from being assaulted by another student 
in a school hallway after class.13 Although the assailant 
student behaved disruptively and defi antly toward the 
classroom teacher and may have been verbally aggres-
sive towards the victim during class, that student had 
no history of physically aggressive behavior. Further, 
on the day of the assault, the assailant student did not 
evince or threaten any physically aggressive behavior 

Although students are 
often unintentionally injured 
in school, students are also 
assaulted in school. This ar-
ticle explores a school’s duty 
to protect students against 
assaults.

The general rule in New 
York is that a school is not 
the insurer of its students 
and thus is not obligated to 
guarantee their safety.1 This 
proposition stems from rec-
ognition that a school “cannot be reasonably expected 
to continuously supervise and control all movements 
and activities of students.”2 In particular, it is not 
possible for a school “to guard against all of the sud-
den, spontaneous acts that take place among students 
daily.”3

Despite this recognition, it is well-settled that a 
school nonetheless has a duty to adequately supervise 
its students because while a student is under a school’s 
custody and control, the school effectively takes the 
place of parents.4 A school must therefore exercise 
the same degree of care in supervising its students as 
would a reasonably prudent parent under comparable 
circumstances.5

When one student assaults another student, a claim 
of negligent supervision against a school can be sus-
tained if it was foreseeable that an assault could occur. 
Foreseeability generally requires proof of actual or con-
structive notice to the school of prior similar conduct 
which caused the injury so that the act of the aggressor 
student could have been reasonably anticipated.6 

Prior unrelated incidents resulting in discipline are 
generally insuffi cient to put a school on notice of a spe-
cifi c threat or danger to a student. Thus, a disciplinary 
record of lateness, cutting classes, and a highly disre-
spectful attitude towards teachers and administrators, 
but no violence against students, may be insuffi cient to 
put a school on notice that a student would harm an-
other student.7 Similarly, verbal taunting between the 
victim student and assailant, absent proof that either 
student previously engaged in violent or threatening 
behavior, may not provide notice.8

In one case, a threat to kill a former girlfriend was 
not considered notice that a student would kill another 
student. In Marshall v. Cortland Enlarged City School 
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been prevented because it was sudden and spontane-
ous. The court disagreed, stating “the male assailant’s 
persistent refusal to conform his conduct to school 
rules and regulations during a period of time immedi-
ately prior to the attack raises a question as to whether 
the School District had taken the necessary preventive 
measures to safeguard the students in its charge.”22 

Generally, a school cannot be liable for injuries that 
occur outside the boundaries of school property and 
beyond “the orbit of its authority in such a way that 
the parent is perfectly free to reassume control over the 
child’s protection.”23 At that point, a school no longer 
has physical custody or control of a student and its 
custodial duty ceases. Therefore, when a student on his 
way home from school was assaulted by a fellow stu-
dent, the defendants were not liable for the plaintiff’s 
injuries.24 

Also, a student who voluntarily leaves the school 
grounds may no longer look to the school for protec-
tion.25 In Chalen v. Glen Cove School District, a 13- year-
old student and a man were found dead from ingest-
ing poison in a car in a secluded parking area.26 The 
plaintiffs alleged that the school district was negligent 
in allowing the man (who lived with the girl and her 
family) to enter the school and remove the decedent in 
violation of its safety and security policies. The court 
rejected this allegation, fi nding that the girl intended to 
meet the man as evidenced by the fact that she cleaned 
out her locker before leaving the building without sign-
ing out. Further, the school district had no knowledge 
that the man posed a danger to the girl, and it could 
not reasonably foresee that she would leave the school 
building and ingest poison while in his company. 

Courts have “found circumstances in which the 
absence of supervision, without any more specifi c no-
tice, is so egregious as to give rise to liability.”27 Often, 
in those cases, there was a disparity in age between the 
victim and assailant and the assault was sexual.28 

Courts have explicitly recognized that younger 
students require a more heightened supervision than 
older students because their age makes them more 
vulnerable to an attack by an older student.29 The oft-
cited case of Garcia v. City of New York demonstrates 
this recognition.30 In Garcia, the Board of Education 
was found liable for the sexual assault of a 5-year-old 
kindergarten student in a bathroom. While class was in 
session, the youngster was sent by his teacher from the 
classroom to the school bathroom, alone and unsuper-
vised, where he was anally molested by an individual 
believed to be an older student at the school. 

The Garcia court rejected the defendant’s argument 
that because it had no notice of any similar incidents 
or of any prior dangerous conduct by the alleged as-
sailant, the complaint must be dismissed. As the court 
stated:

in the classroom. The court found that “[t]he class-
room teacher, therefore, had no reason to anticipate 
the sudden hallway assault, which came as a surprise 
even to plaintiff’s daughter and another student 
witness.”14

In LaPage, while riding on a school bus, two high 
school students were involved in a brief interaction 
where they exchanged words and one student pushed 
the other.15 After this brief interaction, nothing further 
occurred on the bus between the two students. How-
ever, after exiting the bus, the students fought and 
the plaintiff’s son’s jaw was broken. The bus driver 
denied seeing the incident on the bus. He also claimed 
he tried to radio for help when he saw the altercation 
outside the bus, but his transmission was blocked 
by others using the signal. After the unsuccessful at-
tempt to radio for help, the bus driver exited the bus, 
but the fi ght was over at that point. The court rejected 
the plaintiff’s claim that the defendant was liable be-
cause the bus driver should have intervened once the 
altercation outside the bus began. Because the fi ght 
happened suddenly and without warning, the court 
found that the bus driver had no opportunity to inter-
cede and dismissed the complaint against the school 
district.16 

Courts have followed this same reasoning in situ-
ations where a student is assaulted by a non-student. 
In Nossoughi v. Ramapo Central School District, a student 
was assaulted in the entrance hallway of his high 
school by a former student trespassing in the build-
ing after regular school hours.17 The court found that 
the assault was an intervening and unforeseeable act 
which broke any causal nexus between the school’s 
alleged negligence and the plaintiff’s injuries. The as-
sault occurred spontaneously, with the entire incident 
taking less than one minute, and was of a type that 
could have happened even if the hallway had been 
supervised. The court therefore found that summary 
judgment should have been granted to the school 
district.18 

On the other hand, suffi cient notice to impose lia-
bility was found where there was a history of physical 
assault, threats, or other aggressive behavior by one 
student against another specifi c student19 or where a 
student was involved in similar altercations with other 
students in the recent past.20 For example, in Hofmann 
v. Coxsackie-Athens Central School District, prior to the 
actual assault, the assailant student had an extensive 
disciplinary record, which included 30 citations in 
a fourteen month period for disciplinary infractions 
involving misconduct committed while on school 
grounds.21 These infractions included insubordination 
to staff, disruptive conduct in the classroom, profan-
ity, inappropriate and forcible touching of female 
students, and assaults. Despite these numerous infrac-
tions, the school argued that the attack could not have 
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for many months as in Kim L.), the sexual assault of a 
boy by teammates on his eighth-grade football team 
occurred at a time when there was virtually no super-
vision of the locker room for 20 to 30 minutes.35 The 
court found that, even in the absence of notice of a 
prior sexual assault, a jury could fi nd that the assault 
was a reasonably foreseeable consequence of the school 
district’s failure to provide adequate supervision in the 
locker room. 

Acts remote in time or not involving sexually ag-
gressive behavior may be insuffi cient to establish the 
specifi c knowledge or notice necessary for a plaintiff 
to prevail on a negligent supervision claim. In a case 
where an 11-year-old with a troubling history sexu-
ally assaulted a 5-year-old, the school district was not 
liable because the 11-year-old’s behavioral issues had 
not manifested themselves for more than two years, 
and he had not displayed any aggression towards any-
one for two years.36 Signifi cantly, his history did not 
include any sexually aggressive behavior. Without any 
evidence of prior conduct similar to the unanticipated 
injury-causing act, the plaintiff’s claim for negligent 
supervision failed.

As previously discussed, generally a school is not 
held liable for actions occurring off school grounds. 
However, a school breaches its duty of care when it 
“releases a child without further supervision into a 
foreseeably hazardous setting it had a hand in creat-
ing.”37 This is aptly illustrated in Bell v. Board of Educa-
tion, where the plaintiff’s sixth grade class attended a 
drug awareness fair, sponsored by the school district 
and the police department, at a park near the school.38 
Students were permitted to walk through the park and 
participate in program activities that interested them. 
Before the outing, the plaintiff’s teacher told his class 
where to meet so that they could return to school to-
gether. The plaintiff testifi ed that her teacher gave her 
permission to leave the park with friends and have 
lunch at a nearby pizzeria. When it came time to return 
to school, the teacher took a head count and discovered 
that the plaintiff was missing, but he did not inform 
other teachers or police offi cers that she was missing. 
The plaintiff’s teacher and his class left the park with-
out the plaintiff. The teacher informed the plaintiff’s 
mother that her child was missing, but he did not ad-
vise school offi cials of the plaintiff’s disappearance. 

After leaving the pizzeria, when the plaintiff 
could not locate her class in the park, she started to 
walk home alone. She was accosted by three boys and 
raped and sodomized for hours. Although the court 
recognized that third-party criminal acts can intervene 
between a defendant’s negligence and a plaintiff’s 
injuries, thereby severing the causal connection and 
precluding liability, it also recognized that “[t]he crimi-
nal intervention of third parties may, however, be a 
‘reasonably foreseeable’ consequence of circumstances 

The potential danger to the child 
under the circumstances of this case 
can be reasonably foreseen and could 
have been prevented by adequate su-
pervision of the school. Thus, while 
it would be reasonable to allow high 
school students to go to a public 
bathroom unaccompanied, the same 
practice surely does not to apply to a 
fi ve-year-old child, who is unable to 
resist, is defenseless against attack, 
and poses an easy target for sexual 
molestation or other assaults. Stated 
another way, even the most prudent 
parent will not guard his or her teen at 
every moment in the absence of some 
foreseeable danger of which he or she 
has notice; but a fi ve-year-old child in 
a public bathroom should be super-
vised or, at the very least, be accompa-
nied by another child.31

In Doe v. Board of Education of Morris Central School, 
as in Garcia, there was a disparity of age between the 
victim and assailant. In Doe, during the course of a 
few weeks, a six-year-old student was inappropriately 
touched by a twelve-year-old student while on the bus 
to and from school and in a bathroom attached to the 
nurse’s offi ce at school.32 The Third Department found 
that it could not be said that the underlying events 
were insuffi cient to put the defendants on notice of a 
potentially harmful situation for a number of reasons. 
First, the inappropriate touching at issue was not a 
one-time occurrence—it occurred multiple times. Sec-
ond, the abuser’s actions escalated as time went on 
and he was not caught. Third, the abuse often occurred 
on a bus while the girl was not sitting in her assigned 
seat, which was in the fi rst row of the bus opposite the 
driver. Fourth, the abuser followed the young girl to 
the nurse’s offi ce and dragged her into the bathroom 
in that offi ce where he then abused her. The court 
thus rejected the defendants’ argument that the mere 
fact that an older boy sat next to a younger girl on a 
bus was insuffi cient to provide notice of a potentially 
harmful situation. 

In other sexual assault cases involving young 
students, the length of time the students were left un-
supervised was of signifi cance.33 For example, in Kim 
L. v. Port Jervis City School District, a triable issue of fact 
regarding negligent supervision existed because the 
school district permitted another student to repeat-
edly follow the third grade plaintiff to the bathroom 
where the two remained unsupervised for periods of 
time suffi cient to permit sexual acts to occur for many 
months.34 

Similarly, in Doe v. Fulton School District, although 
the sexual act occurred only one time (rather than 
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ing fear for her safety while in school. The acts of the 
three boys “were extraordinary and intervening, thus 
breaking the causal nexus between the District’s negli-
gence if any and plaintiff’s injury.”43

Similarly, in Doe v. Town of Hempstead Board of Edu-
cation, it was alleged that a student’s rape by a non-
student in a school bathroom was due to the absence 
of security guards in the vicinity of the rape and near 
the exterior doors of the school where non-students 
frequently entered the school.44 By establishing that 
there was no direct contact between the plaintiff and 
any school defendants prior to the attack, the school 
defendants demonstrated that no special duty was 
owed to the plaintiff, and therefore, they were entitled 
to summary judgment on the inadequate security 
cause of action. The school defendants were also en-
titled to judgment as a matter of law on the negligent 
supervision cause of action because they did not have 
knowledge or notice of any prior sexual assaults at the 
school. “Although they were aware of past incidents 
of trespassing, mainly by students, and fi ghts between 
students were fairly common, the school defendants 
had no prior experience with, and therefore no reason 
to anticipate, intruders entering the school for the pur-
pose of committing violent crimes against students.”45

Not every claim of inadequate security results in 
summary judgment in favor of a school district. Courts 
have found there were issues of fact as to whether the 
type and manner of security that was in place at the 
time of the sexual assault was suffi cient to adequately 
supervise the students. Therefore, in a case involving 
the sexual assault of a 12-year-old girl, there were ques-
tions of fact about the duties and responsibilities of the 
security offi cials where students were allowed to be 
in hallways, bathrooms, or missing from class without 
having a mechanism for checking and supervising the 
students more closely.46 Also, in a case where a student 
was raped in a high school stairwell, evidence that a 
school aide assigned to patrol the stairwell where the 
attack took place never patrolled the stairwell and that 
a school safety agent who was absent on the day a 
rape took place was not replaced was probative as to 
whether the defendants breached their duty to provide 
adequate supervision.47

In conclusion, although a school cannot guarantee 
the safety of its students, a school has a duty to ade-
quately supervise them. Assault cases generally require 
some proof of actual or constructive notice of prior 
similar conduct recent in time for a plaintiff to prevail 
on a claim of negligent supervision. However, in sexual 
assault cases where there is a disparity in age between 
the victim and the aggressor or where the students 
were left unsupervised for a signifi cant length of time, 
lack of notice may not relieve a school from liability.

created by the defendant.”39 Based on the record, the 
court could not say that the intervening act of rape 
was unforeseeable as a matter of law.

A rational jury hearing the trial testi-
mony could have determined, as the 
jury in this case did, that the foresee-
able result of the danger created by 
defendant’s alleged lack of supervi-
sion was injury such as occurred here. 
A fact fi nder could have reasonably 
concluded that the very purpose of 
the school supervision was to shield 
vulnerable school children from such 
acts of violence. As we have previous-
ly recognized, “when the intervening, 
intentional act of another is itself the 
foreseeable harm that shapes the duty 
imposed, the defendant who fails to 
guard against such conduct will not 
be relieved of liability when that act 
occurs.”40

There are cases where a plaintiff alleges that the 
sexual attack occurred because of inadequate security, 
which was the allegation in Jennifer R. v. City of Syra-
cuse.41 In Jennifer R., after receiving permission to leave 
a classroom and retrieve a book from her locker, a high 
school student was forcibly taken from school by three 
fellow students to a house located across the street 
from the school and sexually assaulted. It was alleged 
that the rape resulted from the failure of the school 
district to provide adequate security. The court stated:

Contrary to plaintiff’s contention, it 
is well settled “that the provision of 
security against physical attacks by 
third parties with respect to a cause 
of action against a school district for 
inadequate security or police protec-
tion…is a governmental function 
involving policymaking regarding 
the nature of the risks presented, and 
that no liability arises from the per-
formance of such a function absent a 
special duty of protection.”42

The school district established that it owed no special 
duty of protection to the plaintiff and the complaint 
against it was dismissed accordingly.

Even though the complaint in Jennifer R. did not 
assert a cause of action for negligent supervision, the 
court nevertheless addressed this issue. It found that 
the school district had no reason to anticipate the 
plaintiff’s removal from school and subsequent sexual 
assault where there were no prior reports of sexual as-
saults, no record of prior sexual assaults involving the 
boys, and no prior complaints by the plaintiff concern-
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occurred regardless of the level of supervision. But see Logan v. 
William Floyd Union Free School District, 2011 WL 3631803 (Sup.
Ct., Suffolk County 2011) (dismissing the defendant’s motion 
for summary judgment where the plaintiff testifi ed that the 
assailant student confronted and shouted at him several times 
prior to the physical attack, and thus, the school district failed 
to demonstrate that the attack was a sudden and spontaneous 
act which could not have been stopped during its escalation).

19. Wilson v. Vestal Central School District, 34 A.D.3d 999 (3d Dep’t 
2006).

20. Smith v. Poughkeepsie City School District, 41 A.D.3d 579 (2d 
Dep’t 2007).

21. Hofmann v. Coxsackie-Athens Central School District, 70 A.D.3d 
1116 (3d Dep’t 2010).

22. Id. at 1118.

23. Stagg v. City of New York, 39 A.D.3d 533, 534 (2d Dep’t 2007) 
(citations omitted).

24. Id.; see also Stephenson v. City of New York, 85 A.D.3d 523, 524 (1st 
Dep’t 2011) (where a student assaulted another student during 
school hours, and then assaulted the same student again two 
days later off school grounds, the court found that the school 
was not liable even though it never notifi ed the victim’s mother 
of the earlier assault and found “it unreasonable to impose a 
duty on the school to notify a parent about a fi ght between two 
students when the school had already affi rmatively addressed 
the misconduct”).

25. Chalen v. Glen Cove School District, 29 A.D.3d 508 (2d Dep’t 
2006), leave to appeal denied, 7 N.Y.3d 709 (2006). The court also 
dismissed the cause of action based on inadequate security. 
Since there was no direct contact between the girl or her family 
and any school offi cial prior to this incident and no affi rmative 
promise of protection had been made, no special duty of 
protection existed.

26. Id.

27. Brandy B. v. Eden Central School District, 15 N.Y.3d 297, 304 
(2010).

28. Whitfi eld v. Board of Education of City of Mount Vernon, 14 A.D.3d 
552 (2d Dep’t 2005) (plaintiff failed to raise a triable issue of fact 
as to whether the defendant had actual or constructive notice 
where a fi ve-year-old kindergarten student sexually assaulted 
one of his classmates).

29. Espino v. New York City Board of Education, 80 A.D.3d 496 (1st 
Dep’t 2011), leave to appeal denied, 17 N.Y.3d 709 (2011).

30. Garcia v. City of New York, 222 A.D.2d 192 (1st Dep’t 1996), leave 
to appeal denied, 89 N.Y.2d 808 (1997).

31. Id. at 196.

32. Doe v. Board of Education, 9 A.D.3d 588 (3d Dep’t 2004).

33. The length of time students are left unsupervised is also 
signifi cant in non-sexual assault cases.  See Johnson v. Ken-Ton 
Union Free School District, 48 A.D.3d 1276, 1278 (4th Dep’t 2008) 
(where the special education students were left alone in a 
bathroom for approximately four minutes before the plaintiff’s 
son was injured, and “[t]hus, the School District failed to meet 
its burden of establishing as a matter of law that the injury 
sustained by plaintiff’s son took place within such a short 
time span that a greater degree of supervision would not have 
prevented it”); see also Flanagan v. Canton Central School District, 
58 A.D.3d 1047 (3d Dep’t 2009) (fi nding there were questions 
of fact as to whether the defendant could have reasonably 
anticipated the incident that resulted in the plaintiff’s injury 
and whether the lack of supervision in the locker room was 
a substantial factor in bringing about the injury where fi fth 
grade students were left alone in the locker room after physical 
education class for more than three minutes, during which time 
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to assist from the point the 
lead agency classifi es the 
action as Type I, Type II or 
Unlisted, and ends at the 
point where that lead agency 
issues a positive or negative 
declaration. The web-based 
Workbooks include ques-
tion-by-question guidance 
for both EAFs, providing 
the user with hyperlinks to 
instructions for each indi-
vidual question. 

The instructions regarding the DEC’s draft web-
based Workbooks are available at: http://www.nyseaf.
net/. Currently, the Short EAF Workbook is open for 
public comment, and will remain open until October 22, 
2012. A copy of the draft Short EAF Workbook is avail-
able at: http://www.nyseaf.net/fi les/printseaf.pdf. The 
Full EAF Workbook is currently being reviewed and 
will be posted at a later date. 

Together, the new EAFs and the web-based Work-
books refl ects changes in environmental concerns in 
New York State, and the DEC’s stated goal to help 
streamline the EAF process without sacrifi cing mean-
ingful environmental review. 
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The New York State De-
partment of Environmental 
Conservation (“DEC”) has 
delayed the effective date 
for the new Short and Full 
Environmental Assessment 
Forms (“EAFs”) until April 
1, 2013. DEC adopted the 
new EAFs on February 16, 
2012, but the forms them-
selves were not to be uti-
lized until October 1, 2012. 
The reason for that initial 
delay was to allow the DEC 
time to fi nish and publish new SEQR Environmental As-
sessment Forms Guidance Documents (“Workbooks”) 
that go along with the new forms. Only now has DEC 
released the Short EAF Workbook, with the Full EAF 
Workbook to follow. 

This is the fi rst major update to the EAFs, as the Full 
(or Long Form) EAF has not been revised since 1978 and 
the Short EAF was last substantially revised in 1987. 
Some of the revisions to the Short EAF include that it 
is now two pages longer, and incorporates questions 
concerning wetland disturbances, water supply and 
others issues previously relegated to the long form. The 
new Short Form EAF is available at: http://www.dec.
ny.gov/docs/permits_ej_operations_pdf/appbseaf.pdf. 

The new Full EAF also requires more information 
for evaluation, which, of course, requires more analysis, 
especially at the beginning of the SEQR process. For 
instance, the Full EAF requires an evaluation of environ-
mental justice and global warming issues. Instructions 
for the Full EAF are available at:

http://www.dec.ny.gov/docs/permits_ej_
operations_pdf/appafeafi nstr.pdf.

The Full EAF itself is available in three parts at:

http://www.dec.ny.gov/docs/permits_ej_
operations_pdf/appafeafpt1.pdf (Part I); 

http://www.dec.ny.gov/docs/permits_ej_
operations_pdf/appafeafpt2.pdf (Part II);

http://www.dec.ny.gov/docs/permits_ej_
operations_pdf/appafeafpt3.pdf (Part III).

The delay until April 1, 2013 and the new Work-
books should come as some relief for practitioners who 
have been looking for guidance on how the new forms 
are to be utilized. The EAF Workbooks are designed 
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“To establish a prima facie case under RLUIPA, [the 
plaintiff] must allege facts suffi cient to show that defen-
dants’ conduct in denying the Application: (1) imposes 
a substantial burden; (2) on the ‘religious exercise’; (3) 
of a person, institution or assembly.”5 If the plaintiff 
makes a prima facie showing that the land use regula-
tion or decision substantially burdens the free exercise 
of religion, then the burden of proof shifts to the gov-
ernment to show a compelling interest “except that the 
plaintiff shall bear the burden of persuasion on whether 
the law (including a regulation) or government practice 
that is challenged by the claim substantially burdens 
the plaintiff’s exercise of religion.”6 

The statute defi nes the term “religious exercise” to 
include “any exercise of religion, whether or not com-
pelled by, or central to, a system of religious belief” and 
establishes a rule that “the use, building, or conversion 
of real property for the purpose of religious exercise 
shall be considered to be religious exercise of the per-
son or entity that uses or intends to use the property for 
that purpose.”7 

However, the term “substantial burden” is not de-
fi ned in the statute. Rather, it is a term of art and, thus, 
fertile ground for litigation. In Westchester Day School, 
the Second Circuit contrasted “substantial burden” in 
the context of religious practice (requiring an adherent 
to alter behavior) to “substantial burden” in the context 
of a land use regulation. “[I]n the context of land use, 
a religious institution is not ordinarily faced with the 
same dilemma of choosing between religious precepts 
and government benefi ts. When a municipality denies a 
religious institution the right to expand its facilities, it is 
more diffi cult to speak of substantial pressure to change 
religious behavior.”8 The court articulated a 5-part test 
to help determine whether a land use regulation consti-
tutes a substantial burden:

1. Was the land use decision the result of a gener-
ally applicable, legitimate and neutral law?

2. Was the law applied in an arbitrary or capricious 
manner or was it unlawfully applied?

3. Did the decision coerce the religious organiza-
tion into changing its behavior?

4. Did the religious organization have quick, reli-
able and fi nancially feasible alternatives?

5. Was the denial conditional?9

If the court fi nds that land use regulations were 
applied in violation of RLUIPA, the results can be cata-

Even before a municipal 
board is faced with a land 
use application from a re-
ligious organization, the 
municipal attorney should 
educate public offi cials on 
the Religious Land Use and 
Institutionalized Persons 
Act (RLUIPA) and its im-
plications. When deciding 
RLUIPA cases, New York 
courts apply fi ve principles, 
(1) religious and educational 
institutions are benefi cial to public welfare, (2) the 
court will not second-guess a legitimate, sincerely 
held professed religious practice, and neither should 
the municipality, (3) municipal boards responsible for 
implementing local zoning law must make every effort 
to accommodate religious use, (4) with some limited 
exceptions (e.g., historic districts), religious use cannot 
be zoned out of a residential district and, thus, it is un-
likely that it can be zoned out of a commercial district, 
and (5) keeping property in taxpaying hands is not a 
legitimate purpose of zoning. These fi ve principles un-
derpin RLUIPA (as well as pre-RLUIPA court decisions 
in New York) and boards must be ever mindful of 
them throughout the review process.1 Finally, the re-
cent Second Circuit case, Fortress Bible Church v. Feiner,2 
found, for the fi rst time, that when the environmental 
review mandated by SEQRA3 is used as a pretext to 
deny a religious land use application, the reviewing 
board runs afoul of RLUIPA. 

What Is RLUIPA?
RLUIPA is a federal law enacted by Congress and 

signed by President Clinton in 2000. It is found in 42 
U.S.C. § 2000cc et seq. Its purpose is to give teeth to a 
person’s right under the Free Exercise Clause of the 
First Amendment to practice his or her religion free 
from overly burdensome government encumbrances 

The Act’s precept is straightforward: “No govern-
ment shall impose or implement a land use regulation 
in a manner that imposes a substantial burden on the 
religious exercise of a person, including a religious 
assembly or institution, unless the government dem-
onstrates that imposition of the burden on that person, 
assembly, or institution is in furtherance of a compel-
ling governmental interest; and is the least restrictive 
means of furthering that compelling governmental in-
terest.”4 Thus, the judicial “strict scrutiny” standard of 
review is substantially incorporated into RLUIPA.

Religious Land Use and Institutionalized Persons Act 
(RLUIPA)—Are Municipal Boards Listening Yet?
By Alyse D. Terhune



NYSBA  Municipal Lawyer  |  Fall 2012  |  Vol. 26  |  No. 4 17    

The courts review RLUIPA cases with fi ve governing 
principles in mind.

1. Religion Is Benefi cial to Public Welfare

New York case law begins with the assumption 
that “churches and other religious institutions are ben-
efi cial to the public welfare by their very nature and 
that, therefore, exercises of the police power directed 
toward determining whether such institutions will 
harm the public if located in a particular residential 
area must begin with that assumption.”19 Jewish
Reconstructionist clarifi ed, in no uncertain terms, that
churches could not be excluded from residential zones: 
“[W]here an irreconcilable confl ict exists between the 
right to erect a religious structure and the potential 
hazards of traffi c or diminution in value, the latter 
must yield to the former.”20 

2. A Court Will Not Second-Guess a Legitimate, 
Sincerely Held Professed Religious Practice

The judiciary’s reticence to arbitrate religious prac-
tice is well documented in federal case law. In Thomas 
v. Review Bd. of Ind. Employment Sec. Div.,21 the Supreme 
Court determined that a Jehovah’s Witness who quit 
his job because his religious beliefs prevented him from 
participating in the manufacture of war materials was 
entitled to unemployment compensation. “The deter-
mination of what is a ‘religious’ belief or practice is 
more often than not a diffi cult and delicate task…How-
ever, the resolution of that question is not to turn upon 
a judicial perception of the particular belief or practice 
in question; religious beliefs need not be acceptable, 
logical, consistent, or comprehensible to others in order 
to merit First Amendment protection.”22 The Court 
stated unequivocally that neither a government agency 
nor the judiciary could disavow the professed religious 
belief or practice of a bona fi de religious organization 
or person. 

The Court’s reticence to differentiate amongst pro-
fessed religious practice was even more apparent when 
it determined that a city ordinance prohibiting animal 
sacrifi ce for professed religious purposes [practitioners 
of Santeria] while allowing Kosher slaughter and hunt-
ers to bring their kill to their houses was an unconsti-
tutional violation of religious freedom. In Church of 
Lukumi Babalu Aye v. City of Hialeah, the Court reasoned 
that “[g]iven the historical association between animal 
sacrifi ce and religious worship, petitioners’ assertion 
that animal sacrifi ce is an integral part of their religion 
cannot be deemed bizarre or incredible. Neither the 
city nor the courts below, moreover, have questioned 
the sincerity of petitioners’ professed desire to conduct 
animal sacrifi ces for religious reasons.”23

Similarly, the Second Circuit broadly construes
the meaning of a sincerely held “religious practice.” 
“[C]ourts are not permitted to inquire into the central-

strophic for the municipality for a number of reasons, 
not the least of which is that attorneys’ fees may be 
awarded to a successful plaintiff.10

Why Did Congress Enact RLUIPA?
The generally held belief is that Congress’ interest 

in legislation protecting religious freedom was brought 
about by a number of Supreme Court decisions, but 
specifi cally, its decision in Employment Division v. 
Smith.11 Prior to Smith, the “compelling interest” part 
of the strict scrutiny test had been applied in a way 
that was perceived by the public as protective of reli-
gious freedom. In two notable decisions that preceded 
Smith, exceptions to laws of general application were 
carved out to protect religious freedom: Sherbert v. 
Verner12 and Wisconsin v. Yoder.13

However, the Court applied the compelling inter-
est exceptions articulated in Sherbert and Yoder uneven-
ly. Religious exemptions were denied in several later 
cases, primarily upon the grounds that exemptions 
would interfere with the administration of government 
programs such as the Fair Labor Standards Act and 
Social Security.14

Then, in Smith, the Court held that Oregon could 
criminalize the use of peyote without providing an 
exemption for religious use by Native Americans. The 
majority concluded, “…the right of free exercise does 
not relieve an individual of the obligation to comply 
with a valid and neutral law of general applicabil-
ity.”15 Smith promulgated a straightforward rule: the 
Free Exercise Clause allowed the government to enact 
otherwise valid, neutral laws of general applicability 
that incidentally burdened religion without a religious 
exemption.16 

The Smith rule was viewed as further lowering the 
government’s burden to show a compelling interest, 
at least so far as it was applied in religious exercise 
cases. Congress reacted to Smith by enacting a series 
of laws: First, The Religious Freedom Restoration Act 
(“RFRA”) of 1993, which was deemed unconstitutional 
by the Supreme Court in 1997. Second, The Religious 
Liberty Protection Act (“RLPA”), passed by the House 
in 1999, but not considered by the Senate due to fears 
that the Act could undermine local antidiscrimination 
measures.17 Lastly, RLPA was reconstituted and adopt-
ed as RLUIPA in 2000. Although RLUIPA was not Con-
gress’ fi rst attempt at legislation protecting religious 
freedom, it has survived judicial scrutiny and has had 
a profound effect on municipal land use law.18 

How Is RLUIPA Applied by the Courts?
Even prior to RLUIPA, New York courts were not 

tolerant of land use decisions that excluded or other-
wise restricted religious exercise in the community. 
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becomes the power to say where they may do so. That 
is impermissible.”30 

5. Generating Tax Revenue Is Not a Legitimate 
Purpose of Zoning

The question of whether land is used for a reli-
gious purpose is often litigated in the form of a tax 
proceeding.31 Property owned by a bona fi de religious 
organization is entitled to tax exemption so long as the 
religious organization or purpose is not a “guise or 
pretense.”32 

However, the loss of tax revenue will not sup-
port the denial of a religious land use application. The 
Court of Appeals has held that “[k]eeping property in 
taxpaying hands is not a legitimate purpose of zon-
ing.”33 Furthermore, the tax-exempt status of property 
is not jeopardized even if the principal use is to gener-
ate funds, so long as the funds are to be used for a tax-
exempt purpose. In Congregation Rabbinical Coll. of Tar-
tikov, Inc. v. Town of Ramapo,34 the religious organization 
owned property that it leased to a for-profi t entity for 
the purpose of operating a camp. The money derived 
from the lease (about $60,000 per year) was set aside 
for the purpose of building a religious school. The 
Second Department found that the property was tax 
exempt because the funds were being put to a religious 
use, even though not “thereon” the property in ques-
tion. “The fact that the property is leased or licensed to 
other parties, or the fact that the owner derives some 
profi t from the use of the property, does not defeat a 
tax exemption pursuant to Real Property Tax Law § 
420-a (1), so long as the primary or principal use of the 
property is for a tax-exempt purpose of its owner.”35 

What About SEQRA?
Until recently, RLUIPA litigation was limited to 

the question of whether zoning regulations had been 
applied permissively. Although each application was 
subject to environmental review under the State Envi-
ronmental Quality Review Act (SEQRA), the question 
of whether an environmental statute might constitute 
a zoning law under RLUIPA had not been addressed 
by the courts. That changed in a scathing decision 
rendered September 24, 2012, by the Second Circuit. In 
Fortress Bible Church v. Feiner, the court held that “when 
a government uses a statutory environmental review 
process as the primary vehicle for making zoning deci-
sions, those decisions constitute the application of a 
zoning law and are within the purview of RLUIPA.”36 
Thus, under certain circumstances, SEQRA can be con-
sidered a zoning law for the purpose of RLUIPA. 

Reading the Fortress Bible Church decision is like 
reading a primer on what not to do when reviewing a 
religious land use application (or any application, for 

ity of a professed belief to the adherent’s religion or to 
question its validity in determining whether a reli-
gious practice exists.… An individual claiming viola-
tion of free exercise rights need only demonstrate that 
the beliefs professed are sincerely held and in the indi-
vidual’s own scheme of things, religious.”24 

The reluctance of federal courts to interpret the 
meaning of “religious exercise” is refl ected in New 
York State decisions. Simply put by the New York 
Court of Appeals: “Because the free exercise of religion 
means, fi rst and foremost, the right to believe and 
profess whatever religious doctrine one desires, courts 
may not inquire into or classify the content of the 
doctrine, dogmas, and teachings held by that body to 
be integral to its religion but must accept that body’s 
characterization of its own beliefs and activities.”25 If 
the inquiry is not proper for the courts, then it is not 
proper for the municipal board. 

3. Local Boards Responsible for Implementing 
Zoning Laws Must Make Every Effort to 
Accommodate Religious Use

Although religious institutions are not exempt 
from zoning laws, municipal boards must accommo-
date religious use. However, the extent to which a re-
ligious use must be accommodated is fact specifi c. For 
example, in Corp. of Presiding Bishop of Church of Jesus 
Christ of Latter-Day Saints v. Zoning Bd. of Appeals, the 
Second Department annulled the denial of a variance 
to build a Mormon temple in a residential zone at a 
height 77% greater than the permitted height because 
the alternative construction would have increased the 
cost of the project by $1 to $2 million.26 In Genesis As-
sembly of God v. Davies, the court determined that the 
ZBA abused its discretion by not making an effort to 
accommodate the proposed religious use by imposing 
reasonable conditions on a parking variance, such as 
limiting the number of services and attendees.27 And, 
in Mintz v. Roman Catholic Bishop, the district court of 
Massachusetts decided that parking and traffi c con-
gestion were not suffi cient reasons to deny a building 
permit for the construction of parish center.28

4. Religious Use Cannot Be Prohibited in a 
Residential District; Whether It Can Be 
Prohibited in a Commercial Zone Is Unclear

In 1956, the Court of Appeals ruled: “It is well es-
tablished in this country that a zoning ordinance may 
not wholly exclude a church or synagogue from any 
residential district (emphasis added).”29 If a church or 
other religious organization must, under the law, be 
accommodated in a residential neighborhood, then it 
is reasonable to conclude that it might be diffi cult to 
restrict in a commercial zone. As the Court of Appeals 
stated succinctly in Jewish Reconstructionist, infra,
“[T]he power to decide where churches may not locate 
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crete concerns, and a claimant presents evidence that 
comparators were treated differently with regard to 
those specifi c concerns without any plausible explana-
tion for the disparity, such a claim can succeed.”38

Fortress Bible Church broadens future RLUIPA liti-
gation to include the question of whether SEQRA was 
used to obstruct a religious land use application and 
potentially opening a municipality’s environmental 
review to strict scrutiny by the courts, the standard of 
review applied here by the District Court. The Circuit 
Court, on the other hand, found the Town’s actions so 
egregious that they failed even the rational basis stan-
dard of review.

A municipal attorney now has one more reason to 
advise his boards—early and often—on the implica-
tions of RLUIPA and against the kind of bad behavior 
exhibited in Fortress Bible Church.
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that matter). That the Town acted in bad faith is an 
understatement. As a threshold matter, religious use 
was allowed in the zoning district. However, the Court 
concluded that the Town had acted in bad faith, using 
SEQRA as a pretext to delay and deny the application. 
And it had plenty of factual evidence of the Town’s 
bad actions. To wit: the supervisor attempted to “ex-
tort” a fi re truck from the church; a Town Board mem-
ber referred to the application as “another church” 
and repeatedly suggested to the Town Planning Com-
missioner that he should “stop” or “kill” the project; 
the Planning Commissioner was replaced when he 
advised that the Town’s traffi c concerns had been miti-
gated and that it could issue a Conditioned Negative 
Declaration; instead, after the Church declined to do-
nate the fi re truck or make some other payment in lieu 
of taxes, the Town issued a positive declaration, trig-
gering a full environmental review; the Town edited 
the FEIS to include additional problems without even 
telling the applicant, and last but not least, Town staff 
and one Town Board member intentionally destroyed 
discoverable evidence after it had been advised not to. 

The Second Circuit concluded that although the 
SEQRA process does not automatically implicate
RLUIPA, under certain circumstances, it could. The 
Court applied a four-part test: (1) the SEQRA review 
process was triggered because discretionary land use 
approvals were required, (2) the SEQRA process was 
intertwined with the Town’s zoning regulations, (3) 
during the SEQRA review, the Town focused on zon-
ing issues rather than traditional environmental issues, 
and (4) “to hold that RLUIPA is inapplicable to what 
amounts to zoning actions taken in the context of a 
statutorily mandated environmental quality review 
would allow towns to insulate zoning decisions from 
RLUIPA review.”37 

The Town denied the Church’s application relying 
on its SEQRA Findings. The Second Circuit upheld the 
District Court’s decision to (1) annul the positive dec-
laration and Findings Statement, (2) order the site plan 
approved for SEQRA purposes, (3) order the Board 
to grant a waiver from the landscaped parking island 
requirement, (4) order the Zoning Board to issue a side 
yard variance, (5) order the Town to issue a building 
permit, and (6) enjoin the Town from taking any action 
that would unreasonably interfere with the project. 
Finally, the Court imposed $10,000 in sanctions for 
spoliation of evidence. 

Fortress Bible Church also considered, as a matter of 
fi rst impression, whether “evidence of multiple proj-
ects that were each treated differently with regard to a 
discrete issue” rather than a single comparator
similarly situated was suffi cient to prove the Church’s 
equal protection claim. The court ruled that it was. 
“[W]here, as here, a decision is based on several dis-
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Introduction
Since 1934, when the fi rst 

municipal legislation was
enacted,1 Chapter 9 fi lings 
have been relatively rare and 
case law sparse. However, 
over the past year there have 
been a number of Chapter 9 
fi lings ranging from a munic-
ipality with a population of 
a little over 7,000 to the high-
profi le municipality listing 
$4.23 billion in liabilities. The 
cases show that when a municipality fi les for Chapter 9 
bankruptcy, relief from creditors is not immediate. The 
municipality has the burden of proving that it has satis-
fi ed the eligibility requirements under §109(c) before a 
bankruptcy court will grant it Chapter 9 relief. In addi-
tion, fi ling the petition for Chapter 9 may be delayed in 
certain states. This is because states may impose condi-
tions precedent to a municipality’s fi ling for Chapter 9 
federal bankruptcy protection. A municipality in such 
a state will have to satisfy these conditions even before 
fi ling for Chapter 9. This article will review some of the 
most recent cases.2 

When Is an Organ of a State Government 
a “Municipality” as Defi ned Under the 
Bankruptcy Code?3 

One of the challenges the debtor faces after fi l-
ing the petition for Chapter 9 bankruptcy is that the 
debtor is ineligible because it has not met one or more 
of the requirements listed under 11 U.S.C. §109(c). 
One of the requirements under that section is that the 
debtor must be a “municipality.” Although the term 
is defi ned in the Bankruptcy Code, recent cases show 
the diffi culty courts face in determining whether an 
entity is a “municipality” for purposes of bankruptcy 
law. In addition, the fi nancing structure of certain 
projects may make the determination as to whether 
a debtor is a “municipality,” and therefore eligible 
for Chapter 9, a highly fact-intensive inquiry for the 
bankruptcy court. 

Las Vegas Monorail Corporation
Las Vegas Monorail Corporation (“LVMC”) utilized 

conduit fi nancing, or industrial revenue bond fi nancing, 

to fi nance the construction of a four-mile long monorail 
on the Las Vegas Strip.4 On January 13, 2010, LVMC 
fi led for Chapter 11 bankruptcy protection. Ambac As-
surance Corp (“Ambac”), the insurer on the bonds, 
moved to dismiss the case, arguing that LVMC is a 
“municipality” and therefore ineligible to fi le anything 
other than a Chapter 9 bankruptcy case.5 The bank-
ruptcy judge assigned to the case, Judge Markell, de-
termined that LVMC was not a “political subdivision,” 
nor was it a “public agency.“ “At most, it might be an 
instrumentality of the State of Nevada.”6 The diffi culty 
was determining what constitutes “an instrumentality 
of the state.”

Judge Markell looked at the Bankruptcy Code’s 
use of municipality and instrumentality and distilled 
the determination as to what constitutes a municipality 
into three factual inquiries:7

(i) The extent to which the entity has traditional 
governmental attributes or engages in tradi-
tional governmental functions; 

(ii) The extent to which the State controls the enti-
ty’s operations, with elements that go to control 
of the State’s fi nances having more weight than 
elements that may simply be general;

(iii) The extent to which the State itself categorizes 
the entity as a municipality or instrumentality.8 

Judge Markell looked at the facts in the case and 
determined that LVMC was not a municipality. Judge 
Markell wrote that although there was substantial state 
involvement with the monorail, that involvement was 
“relatively unique and not designed to protect public 
fi nances or the public fi sc.”9 In addition, a key compo-
nent of the transaction was that the State of Nevada 
would not be liable on the bonds. The bond offering 
explicitly stated that the only recourse for bondholders 
was the collateral assigned to the trustee and insurance 
purchased from Ambac.10 And although tax-exemption 
fi lings with the Internal Revenue Service described 
LVMC as “an instrumentality of the state of Nevada…
controlled by the Governor of the State of Nevada,” 
Nevada does not treat LVMC as a municipality.11 There-
fore, Judge Markell found that LVMC was not a munici-
pality eligible for Chapter 9 bankruptcy and dismissed 
Ambac’s motion to dismiss the case. 

A Legal Review of Recent Chapter 9 Filings
By Winnie Lam
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Bankruptcy Code, which directly usurped the state’s 
sovereign power, thereby raising a signifi cant Tenth 
Amendment concern.20 The bankruptcy court ruled that 
the county resolution authorizing the debtor to fi le for 
Chapter 9 relief exceeded the scope of the county legis-
lature’s authority. Therefore, the debtor was not prop-
erly authorized to fi le a Chapter 9 petition, as required 
by §109(c)(2) of the Bankruptcy Code. 

In re New York Off-Track Betting Corporation
On December 3, 2009, NYC OTB, a public benefi t 

corporation which operated a pari-mutuel betting sys-
tem, fi led a voluntary petition for relief under Chapter 
9 of the Bankruptcy Code. Three months prior, on Sep-
tember 1, 2009, the Governor of New York State issued 
an executive order specifi cally authorizing NYC OTB to 
fi le for bankruptcy protection.21 One of the questions in 
NYC OTB was whether the Governor was “empowered 
by State law to authorize” NYC OTB to fi le for bank-
ruptcy under §109(c)(2). 

The bankruptcy judge assigned to the case, Judge 
Glenn, wrote that the legislature’s failure to specifi cally 
authorize the Governor to fi le for Chapter 9 does not 
bar the governor from taking that action pursuant to 
executive order.22 Executive Order No. 27, signed by 
the governor, granted specifi c authorization for a mu-
nicipality to fi le for Chapter 9.23 NYC OTB tells us that 
in New York, even though there is no enabling statute 
authorizing NYC OTB to fi le for Chapter 9, specifi c au-
thorization to fi le for Chapter 9 can come from “a gov-
ernmental offi cer empowered by state law.” 

Barnwell County Hospital, South Carolina
On October 5, 2011, debtor Barnwell County Hospi-

tal fi led a voluntary petition for Chapter 9 bankruptcy 
in the United States Bankruptcy Court for the District 
of South Carolina.24 Barnwell County Hospital was 
created by the South Carolina Legislature to provide 
hospital facilities to the residents of Barnwell County. In 
Barnwell, one of the issues was whether debtor was eli-
gible for Chapter 9 under §109(c). The bankruptcy court 
had to fi rst determine whether debtor was a municipal-
ity as defi ned by the Bankruptcy Code. If it was, then 
debtor is authorized to fi le for Chapter 9 relief pursuant 
to South Carolina law.25

In Barnwell, the court found that the debtor was an 
instrumentality of the state and that it fell “squarely 
within the defi nition under §101(4).”26 The court also 
found that debtor satisfi ed the municipality test ap-
plied in the Connector 2000 case because it was subject 
to control by public authority. The court reasoned that 
the debtor is ultimately controlled by the City Council, 
which is a public authority because its members are 
elected by the citizens of Barnwell County. Accordingly, 
the debtor constituted a “municipality” as defi ned by 
the Code.

Is the Chapter 9 Filing Authorized by the 
State?

A bankruptcy court must dismiss the munici-
pal debtor’s petition if state law does not authorize 
the Chapter 9 fi ling. Federal law does not allow 
municipalities to fi le for bankruptcy without state 
authorization. Under 11 U.S.C. §109(c)(2), the debtor 
municipality must be “specifi cally authorized, in 
its capacity as a municipality or by name, to be a 
debtor under such Chapter by State law, or by a 
governmental offi cer or organization empowered 
by State law to authorize such entity to be a debtor 
under such chapter.”12 In addition, section 903 states 
that Chapter 9 “does not limit or impair the power 
of a State to control, by legislation or otherwise, a 
municipality of or in such State in the exercise of the 
political or governmental powers of the municipality, 
including expenditures for such exercise…” The two 
sections “allow states to act as gatekeepers to their 
municipalities’ access to relief under the Bankruptcy 
Code.”13 In Chapter 9, the bankruptcy court is not 
concerned with balancing the rights of the debtor 
and creditors.14 The bankruptcy court must adhere to 
the Tenth Amendment and respect the sovereignty of 
the states.15

Suffolk Regional Off-Track Betting Corporation
On March 18, 2011, Suffolk County OTB, a pub-

lic benefi t corporation, fi led a petition for Chapter 9 
bankruptcy.16 Churchill Downs, one of the unsecured 
creditors, fi led its objection to the petition, arguing 
that the Suffolk County Legislature did not have au-
thority to authorize Suffolk OTB’s bankruptcy fi ling 
under §109(c)(2).17

Suffolk OTB conceded that it was not specifi cally 
authorized by state law to fi le its bankruptcy petition. 
However, Suffolk OTB argued that the requirement of 
§109(c)(2) was satisfi ed by compliance with the second 
clause of that provision, because the bankruptcy fi ling 
was specifi cally authorized by the Suffolk County Leg-
islature, which, according to Suffolk OTB, is “a govern-
mental offi cer or organization empowered by State law 
to authorize Suffolk OTB to be a debtor under Chapter 
9.”18 The question was whether New York State law 
empowers the Suffolk County Legislature to authorize 
Suffolk OTB’s bankruptcy fi ling. 

The bankruptcy court determined that (i) state 
law did not permit the county to authorize a fi ling by a 
separate entity, such as Suffolk OTB, and (ii) New York 
State law contained a “comprehensive and detailed 
regulatory scheme” in the area of off-track betting 
which preempted any local law on the subject, includ-
ing the County’s resolution.19 Moreover, the court 
emphasized that the County resolution made one of 
the state’s public-benefi t corporations subject to the 
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Central Falls, Rhode Island
In 2010, the Rhode Island General Assembly passed 

a law which states that bonds are secured by a Rhode 
Island statutory lien on property taxes and general fund 
revenues.33 The law specifi cally protects general obliga-
tion bondholders and makes their claims superior to all 
other claims in bankruptcy. The law states:

The power and obligation of each city 
and town to pay its general obliga-
tion bonds and notes, whether or not 
issued pursuant to this chapter, shall 
be unlimited, and each city and town 
shall levy ad valorem taxes upon all 
the taxable property within the city or 
town for the payment of the general 
obligation bonds or notes and interest 
on these bonds or notes, without limi-
tation of rate or amount, except as oth-
erwise provided by or pursuant to law.

As another indication that the Rhode Island legis-
lature takes protecting bondholders seriously, the law 
also states:

…any municipal or district employee 
or offi cial who intentionally violates 
the provisions of this section shall 
be personally liable to the city, town 
or district for any amounts not ex-
pended in accordance with such 
appropriations.

In August 2011, the city of Central Falls became 
the fi rst Rhode Island municipality to fi le for Chapter 9 
bankruptcy. 

May States Revoke a Prior Authorization to 
File for Chapter 9?

Municipalities need the support of the state 
government when seeking Chapter 9 relief. States 
are free to specifi cally authorize municipal bankrupt-
cies, conditionally authorize municipal bankruptcies, 
or prohibit fi ling altogether. The City of Harrisburg 
case shows that in states that do authorize a Chapter 
9 fi ling, that authorization may be revoked. In such 
a case, the bankruptcy court can only defer to the 
state’s sovereignty. 

City of Harrisburg, Pennsylvania
In September 2010, the City of Harrisburg an-

nounced that it would miss a payment on general obli-
gation bonds, which are insured by Assured Guaranty. 
Three months later, in December 2010, the City of Har-
risburg entered the Act 47 program. Act 47 permitted a 
municipality that was authorized under Pennsylvania 
law to fi le a “municipal debt adjustment action” if one 
of fi ve statutory conditions was met.34 

Is the Municipality “Insolvent” as Required by 
the Bankruptcy Code? 

A municipality must be insolvent to be eligible to 
fi le for Chapter 9.27 The term “insolvent,” “with refer-
ence to a municipality,” is a “fi nancial condition such 
that the municipality is (i) generally not paying its 
debts as they become due unless such debts are the 
subject of a bona fi de dispute; or (ii) unable to pay its 
debts as they become due.”28 

The Case of Boise County, Idaho
On March 1, 2011, Boise County fi led a petition for 

Chapter 9 bankruptcy. The question in Boise County 
was whether Boise County was “insolvent” as required 
by Chapter 9. The bankruptcy court found that the 
county’s budget defi cit and failure to pay a single out-
standing judgment debt were not adequate to support 
a showing of insolvency under §101(32)(C) of the Bank-
ruptcy Code, which requires general nonpayment of 
debts as they become due.29 In addition, the court did 
not fi nd that the $500,000 in medical indigency pay-
ments is “due” for purposes of §101(32)(C)(i). “Due” in 
this context has been defi ned as “presently, uncondi-
tionally owing and presently enforceable.”30 Therefore, 
the bankruptcy court dismissed Boise County, Idaho’s 
Chapter 9 fi ling pursuant to §921(c) as the county failed 
to demonstrate that it was insolvent under §109(c)(3) of 
the Code.

The Boise County case can be distinguished from 
the City of Vallejo case in 2009. In Vallejo, the unions ar-
gued that the city was solvent, that if Vallejo had taken 
the “Union’s offer to extend the March 2008 modifi ca-
tion of the CBAs (collective bargaining agreements), 
Vallejo could have operated for another year.”31 The 
9th Circuit BAP concluded that the bankruptcy court 
did not err in fi nding that even if the union’s proposal 
could keep Vallejo out of bankruptcy for another fi scal 
year, it would not “provide long term solvency beyond 
the fi rst year.”32

Can State Law Change the Priority of General 
Obligation Bondholders in Chapter 9?

General obligation bondholders do not receive 
preferential treatment in Chapter 9 bankruptcy, unlike 
special revenue bondholders, who do, under §928 of 
the Bankruptcy Code. In a Chapter 9, generally speak-
ing, general obligation bonds not secured by a pledge 
of any specifi c revenue or assets are treated as unse-
cured debt. This means that the municipality is not 
required to make payments of either principal or inter-
est on such bonds during the Chapter 9 bankruptcy. 
However, the case of Central Falls illustrates that a 
state may ensure that certain bondholders’ interests 
will be unimpaired in a bankruptcy. The case also re-
minds us that Chapter 9 does not lift from the munici-
pality the burdens imposed upon it by state laws.



24 NYSBA  Municipal Lawyer  |  Fall 2012  |  Vol. 26  |  No. 4 

The issue presented by the Jefferson County case 
is whether a city or county must have bond debt in 
order to be allowed by Alabama law (state law) to fi le 
for Chapter 9 bankruptcy. The undisputed evidence is 
that Jefferson County has no outstanding bond debt.40 
The vast majority of the county’s debt is in the form of 
sewer warrants.

The attorney for the creditors argued that Jefferson 
County was not eligible, citing the city of Pritchard’s 
bankruptcy fi ling in 2009, in which a U.S. Bankruptcy 
judge dismissed the fi ling. In Jefferson County, U.S. 
Bankruptcy Judge Thomas Bennett, in his opinion, 
said that the ability to fi le a municipal bankruptcy isn’t 
limited to counties or municipalities with bonded debt. 
Judge Bennett overruled the objections and said in his 
order that any form of debt—bonds, warrants, promis-
sory notes—can be the basis for an Alabama county to 
fi le for bankruptcy.

City of Pritchard, Alabama
On October 9, 2009, the City of Pritchard fi led for 

bankruptcy protection when its pension fund ran dry. 
The City stopped paying pensioners, breaking a state 
law requiring it to do so. 

There was no evidence that the City of Pritchard 
had any bond debt. A group of city employees objected 
to the bankruptcy fi ling, arguing that Alabama’s laws 
require a municipality to have bond debt in order to 
qualify for bankruptcy protection. 

In August 2010, a U.S. Bankruptcy Court judge 
ruled that the city of Pritchard was not entitled to fi le 
bankruptcy because it did not have outstanding bonds 
and dismissed the bankruptcy. The City of Pritchard 
appealed that decision to U.S. District Court in Mobile. 
The District Court Judge, Kristi DuBose, put the case 
on hold and asked the Alabama Supreme Court to say 
whether Alabama law requires bond indebtedness as a 
condition of eligibility to proceed under Chapter 9. 

In April 2012, the Alabama Supreme Court ruled 
unanimously that Alabama cities are not required to 
have bond debts in order to seek Chapter 9 bankruptcy 
protection. The ruling meant the City could now pro-
ceed with its fi ling for Chapter 9 bankruptcy.

Conclusion
These cases demonstrate the pre and post-petition 

hurdles a municipality will face if it wishes to fi le for 
Chapter 9 bankruptcy protection. For a municipality 
seeking a breathing spell from its creditors, that relief 
will be delayed as the order for relief is not entered 
when the municipal debtor fi les its petition, but, rather, 
only if the petition is not dismissed.41 On top of this, 
a bankruptcy court has the responsibility to “review 
Chapter 9 petitions with a jaded eye. Principles of dual 

On June 30, 2011, the Pennsylvania General Assem-
bly passed Act 26. The act included a provision which 
restricted the ability of a fi nancially distressed city of 
the third class, as defi ned in Act 47, to fi le a petition for 
relief under Chapter 9 of the Bankruptcy Code.35 This 
meant the City of Harrisburg could not fi le for Chapter 
9 relief. 

On October 11, 2011, the City Council for the City 
of Harrisburg fi led a petition for Chapter 9 bankruptcy 
on behalf of the city. The Commonwealth of Penn-
sylvania, the County of Dauphin, the city’s Mayor, 
other creditors, and other interested parties objected to 
the fi ling and asserted that the City is not eligible for 
Chapter 9 bankruptcy under §109(c) of the Code.

The Harrisburg case presented two issues. The fi rst 
issue was whether the City Council, without the sup-
port of the Mayor or without review by the City Solici-
tor, had the authority to commence a bankruptcy case 
on behalf of the City of Harrisburg. The second issue 
was whether the City of Harrisburg was specifi cally 
authorized under state law to be a debtor under the 
Bankruptcy Code.

On November 23, 2011, the U.S. Bankruptcy Judge 
presiding over the case dismissed the bankruptcy be-
cause it was not authorized by state law. The bankrupt-
cy court wrote that although the City of Harrisburg 
met at least one of the fi ve conditions and would have 
been specifi cally authorized to fi le a petition under 
Chapter 9 on the day it fi led, Act 26 governed and the 
bankruptcy fi ling violated Act 26.36 The Bankruptcy 
Code explicitly requires state authorization for a mu-
nicipality to fi le for Chapter 9 and it was within Penn-
sylvania’s discretion to revoke its prior authorization 
under Act 47.

Therefore, the bankruptcy court concluded that the 
City Council did not have the authority to commence 
a Chapter 9 fi ling on behalf of the City of Harrisburg 
without the approval of the Mayor and/or City Solici-
tor, and the City of Harrisburg was not specifi cally 
authorized under state law to be a debtor under Chap-
ter 9 of the Bankruptcy Code as required by 11 U.S.C. 
§109(c)(2).37

Does a Municipality Need Bond Debt in Order 
to File for Chapter 9 Bankruptcy?

Two recent Alabama cases held that a municipal-
ity does not need outstanding bond debt in order to 
fi le for Chapter 9. 

Jefferson County, Alabama
On November 9, 2011, Jefferson County fi led the 

nation’s largest Chapter 9 municipal bankruptcy to 
date,38 listing $4.23 billion in liabilities, including $3.14 
billion in sewer debt.39 
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sovereignty, deeply embedded in the fabric of this na-
tion and commemorated in the 10th Amendment of the 
United States Constitution, severely curtail the power 
of bankruptcy courts to compel municipalities to act 
once a petition is approved.”42 These cases demonstrate 
the fact-based determinations that bankruptcy courts 
must make in resolving Chapter 9 eligibility issues. 
They also demonstrate that access to chapter 9 bank-
ruptcy will vary from state to state.
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contest tax assessments. It was not enacted to afford 
debtors a second bite at the apple at the expense of out-
side creditors.”8 Indeed, Congress built into section 505 
“certain safeguards to protect states from unwarranted 
federal intrusion” because it “never intended to create 
a second tax adjudication system.”9 One fundamental 
safeguard is: if a real property tax assessment was al-
ready addressed before the commencement of a bank-
ruptcy proceeding by a board of assessment review, a 
bankruptcy court is prohibited from determining the 
amount of tax liability.10  

Thus, courts have consistently rejected arguments 
that a debtor is entitled to the intervention of a bank-
ruptcy court merely because a determination of a board 
of assessment review is subject to further de novo review 
by a state court.11 “[T]he fact that the decision of an ad-
ministrative tribunal may be reviewed de novo hardly 
means that the decision did not constitute an adjudica-
tion.”12 Section 505 “makes it clear that adjudication 
by an entity such [an assessment board of review] was 
contemplated by Congress when it referenced adjudica-
tion by either a judicial or administrative tribunal” and 
“[t]here is no language in the statute to indicate that the 
adjudication must be ‘fi nal.’”13

If a claim was not adjudicated by a board of as-
sessment review or another judicial or administrative 
tribunal of competent jurisdiction prior to the com-
mencement of a bankruptcy proceeding, a bankruptcy 
court “may” determine the amount of a tax, but it is not 
required it to do so.14 In deciding whether to exercise 
their authority under 11 U.S.C. §505 to determine un-
adjudicated tax issues, bankruptcy courts have gener-
ally considered six basic factors. These factors are: (1) 
the complexity of the tax issue to be decided; (2) the 
need to administer the bankruptcy case in an expedi-
tious, orderly and effi cient manner; (3) the burden on 
the bankruptcy court’s docket; (4) the length of time 
which would be required for trial and decision; (5) the 
asset and liability structure of the debtor; and (6) the 
prejudice to the debtor and to the taxing authority and 
creditors.15

The fi rst factor, the complexity of the tax issue, 
was scrutinized by the court in In re Lyondell Chemical 
Co., which involved valuing an oil refi nery in Texas in 
the range of $1 billion to $1.4 billion.16 The bankruptcy 
court realized that valuing the refi nery would require 
consideration of a number of complex issues and “on 

11 U.S.C. §505 pro-
vides that a bankruptcy 
court “may determine the 
amount or legality of any 
tax, fi ne or penalty relat-
ing to a tax, whether or 
not previously assessed, 
whether or not paid” as 
long as the amount or le-
gality was not “contested 
before and adjudicated by 
a judicial or administrative 
tribunal of competent juris-
diction before the commencement of the [bankruptcy] 
case.”1 It has long been recognized by New York courts 
that a review of a real property tax assessment by a 
municipality’s assessment board of review constitutes 
adjudication by a judicial or administrative tribunal of 
competent jurisdiction.2 

In the seminal case of In re Onondaga Plaza Main-
tenance Co., the Second Circuit recognized that the 
New York State Real Property Tax Law (“RPTL”) sets 
forth procedures by which taxpayers may challenge 
property tax assessments and empowers a board of 
assessment review to hear and determine complaints 
in relation to real property assessments.3 A board of 
assessment review can administer oaths, take testi-
mony, hear proofs in regard to any complaint and the 
assessment to which it relates, and require that the 
complainant or his agent or representative appear at 
the hearing to be examined.4 Following the hearing, a 
board of assessment review is required to give notice 
of its determination, with the notice advising the com-
plainant that he can seek judicial review if he is dis-
satisfi ed with the determination.5 These powers make 
a board of assessment review quasi-judicial in nature 
because it “has the responsibility of making fi ndings of 
fact and applying the law before coming to a fair judg-
ment in connection with complaints fi led contesting an 
assessment.”6 Since New York law provides a property 
owner with a full and fair opportunity for a hearing by 
a board of assessment review, a board of assessment 
review that complies with the procedures in RPTL and 
makes a determination regarding the contested assess-
ment is a judicial or administrative tribunal of compe-
tent jurisdiction.7 

The purpose of 11 U.S.C. §505 is to “protect credi-
tors from the prejudice caused by a debtor’s failure to 

The Role of a Board of Assessment Review and a 
Bankruptcy Court in Determining a Real Property
Tax Assessment
By Karen M. Richards
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any benefi t to be derived from exercising its discretion 
to conduct a redetermination of tax liability would 
create “an inappropriate windfall” to the debtor, its 
affi liates, insiders, and related controlling parties and 
entities at the “great expense” of the city and the tax 
lien purchasers.28 The court also observed that the un-
secured creditors would not meaningfully benefi t from 
§505 review because the amount of unsecured debt 
was de minimus.29 Reviewing the tax assessment un-
der these circumstances would “def(y) the spirit” and 
“frustrate” the statute’s purpose of protecting creditors 
from a debtor’s failure to contest tax assessments.30

Bankruptcy courts are not limited to analyzing 
only the six basic factors. They can, and often do, con-
sider other factors. For example, they are cognizant 
that determining only one tax year and leaving other 
tax years for a state court to determine could result in 
inconsistent assessments. One bankruptcy court recog-
nized that “uniformity of assessment is of ‘signifi cant 
importance’” and concluded that a determination by 
it would be unwarranted and inappropriate, even 
though it “empathized” with the debtor’s desire to 
expedite the process in order to obtain some semblance 
of certainty as it formulated its reorganization plan.31

In conclusion, a bankruptcy court has discretionary 
authority to determine a real property tax assessment 
if it was not previously adjudicated by a judicial or ad-
ministrative tribunal of competent jurisdiction, such as 
a board of assessment review. In determining whether 
to exercise this discretion, a bankruptcy court must fi rst 
determine if abstention is appropriate. If abstention 
is not appropriate, a court then considers a number 
of factors to ascertain if its review would further the 
bankruptcy statute’s purpose of protecting creditors 
from the prejudice caused by a debtor’s failure to con-
test a tax assessment.

Endnotes
1. 11 U.S.C. §505(a)(1).

2. In re Onondaga Plaza Co., Inc., 206 B.R. 653 (Bankr. N.D.N.Y. 
1997).

3. Id. at 656.

4. Id. citing RPTL §525(2).

5. Id. citing RPTL §527.

6. Id. citing RPTL §525(4). Further, the court noted that New 
York’s law provided an alternative procedure for holding 
hearings on complaints should a board of assessment review 
fail to meet for the purpose of holding hearings on complaints.

7. Id. 

8. In re New Haven Projects Ltd. Liability Co., 225 F.3d 283, 290 (2d 
Cir. 2000), cert denied, 531 U.S. 1150 (2001).

9. Id. at 289 n.3. 

10. 11 U.S.C. §505(a)(2)(A); In re Cody, 338 F.3d 89, 94 (2d Cir. 2003). 

11. In re The Railroad Street Partnership, 255 B.R. 644, 647 (Bankr. 
N.D.N.Y. 2000).

a matter that involves valuation of an oil refi nery, 
knowledge of the refi ning business is likely to be 
useful—a matter where [the bankruptcy judge in New 
York would] bring nothing to the table, but a Texas 
court very well might.”17 After a careful review of the 
other fi ve basic factors, the bankruptcy court abstained 
from determining the amount of property tax payable 
by the debtor.

In In re The Railroad Street Partnership, the bank-
ruptcy court analyzed whether deciding the matter 
would provide a more expeditious resolution of the 
tax assessments than waiting for a determination from 
the state court.18 The debtor argued that the four to 
eleven months that it would take the case to reach trial 
in the state court would have an immediate impact on 
its plan and its ability to obtain refi nancing. However, 
the bankruptcy court was uncertain whether it could 
make a determination any sooner than the state court, 
and therefore, after considering this second factor and 
others, it concluded that reviewing the assessment was 
unwarranted and inappropriate.19

The third factor is the burden on a bankruptcy 
court’s docket, and the fourth factor is the length of 
time necessary to conduct the hearing and to render a 
decision thereafter. If the court’s docket is full, and if 
a trial on the valuation will be lengthy, a bankruptcy 
court is likely to abstain from hearing the case.20 

The asset and liability structure of the debtor, the 
fi fth factor, was examined in In re Delafi eld 246 Corp.21 
In this case, the bankruptcy court rejected the debtor’s 
argument that its ability to confi rm a plan and reorga-
nize rested on a favorable disposition of the tax issues 
because the twenty-four parcels of property owned by 
the debtor appreciated in value more quickly than the 
city’s interest on delinquent taxes had accrued.22

This factor was also reviewed by the bankruptcy 
court in In re Onondaga Plaza Maintenance Co., Inc., 
where the debtor was a single asset real estate case 
with only one debtor, the City of Syracuse, and there 
were no unsecured creditors awaiting distribution 
by the debtor.23 The court noted that other courts ab-
stained from reviewing tax disputes in similar circum-
stances because adjudicating the tax assessment under 
these circumstances would not expedite any distribu-
tion to unsecured creditors since there were none.24 It 
therefore denied the debtor’s motion seeking review of 
the assessment of the property.25

In In re New Haven Projects Ltd. Liability Co., the 
sixth factor, the prejudice to the debtor and the taxing 
authority and creditors, was the focus of the bankrupt-
cy court’s decision to abstain from redetermining the 
debtor’s tax liability.26 The court noted that some fac-
tors favored exercising jurisdiction under §505.27 How-
ever, overshadowing those factors was the fact that 



28 NYSBA  Municipal Lawyer  |  Fall 2012  |  Vol. 26  |  No. 4 

25. Id. 

26. In re New Haven Projects Ltd. Liability Co., 225 F.3d 283 (2d Cir. 
2000).

27. Id. at 289.

28. Id. at 286.
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30. Id. at 289-290. 

31. In re The Railroad Street Partnership, 255 B.R. at 648; see also In re 
New Haven Projects Ltd. Liability Co., 225 F.3d at 287 (“the need 
to maintain a uniformity of tax assessments may certainly be 
considered by a court in determining whether to reassess taxes 
under §505”).
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Understanding the outcome of this case requires 
addressing two questions: (1) Why is real property 
owned by an Indian tribe subject to taxation by a po-
litical subdivision of a state; and (2) Why can’t foreclo-
sure be used to collect the tax?

If the Tribe had not sold its reservation to New 
York State, it would have sovereign authority over the 
land, excluding any claim to jurisdiction by New York 
State, Seneca County, or any other political subdivision 
of the State.6 In a previous action, the Tribe contended 
that the sale of the land was in violation of Federal 
law and therefore void.7 While agreeing that New 
York State violated Federal law when it purchased the 
land, the Court denied the Tribe’s request for posses-
sion of the claimed land, ruling that ejectment was not 
a proper remedy.8 After a jury trial, the District Court 
awarded the Tribe trespass damages.9 The Second Cir-
cuit Court of Appeals reversed the District Court based 
on equitable considerations.10

The Tribe then purchased the parcels in question 
on the open market, and claimed sovereign authority 
over the land based on a theory of unifi cation of its 
aboriginal title (which arguably had never been le-
gally extinguished) with the fee title. In 2005, the U.S. 
Supreme Court rejected a similar claim of sovereign 
immunity from state and local taxation by the Oneida 
Indian Nation, which had similarly purchased land in 
the area of its 1794 reservation.11

We now reject the unifi cation theory…
and hold that “standards of federal In-
dian law and federal equity practice” 
preclude the Tribe from rekindling em-
bers of sovereignty that long ago grew 
cold.12

Given the longstanding, distinctly 
non-Indian character of the area and 
its inhabitants, the regulatory author-
ity constantly exercised by New York 
State and its counties and towns, and 
the Oneidas’ long delay in seeking ju-
dicial relief against parties other than 
the United States, we hold that the 
Tribe cannot unilaterally revive its an-
cient sovereignty, in whole or in part, 
over the parcels at issue.13

Seneca County collects delinquent real property taxes 
through an in rem foreclosure proceeding pursuant to 

The District Court for the 
Western District of New York 
recently ruled that an Indian 
tribe’s sovereign immunity 
precludes a county from fore-
closing on tribally owned real 
property for failure to pay ad 
valorem property taxes.1

The Cayuga Indian 
Nation of New York (the 
“Tribe”) is a federally rec-
ognized Indian tribe that 
owns real property in Seneca 
County, New York (the “County”). The land is within 
the boundaries of the 64,000-acre reservation acknowl-
edged by the Treaty of Canandaigua in 1794 (the “1794 
Reservation”).2 The Tribe sold the entire reservation 
to New York State in transactions in 1795 and 1807.3 
The Tribe has recently purchased on the open mar-
ket several parcels within the boundaries of the 1794 
Reservation.

Seneca County claims that it is entitled to ad va-
lorem property taxes on the parcels, while the Tribe 
contends that it is not obligated to pay them. After fail-
ing to collect the taxes, the County initiated foreclosure 
proceedings in New York State Supreme Court.4 The 
Tribe then commenced an action in the U.S. District 
Court for the Western District of New York seeking 
preliminary injunctive relief enjoining the County from 
foreclosing on the property.

In determining that the Tribe’s motion for an order 
enjoining the foreclosure must be granted, the Court 
stated:

Even assuming that Seneca County has 
the right to impose property taxes on 
the subject parcels owned by the Ca-
yuga Indian Nation, it does not have 
the right to collect those taxes by suing 
to foreclose on the properties, unless 
Congress authorizes it to do so, or un-
less the Cayuga Indian Nation waives 
its sovereign immunity from suit. Con-
gress has not authorized Seneca Coun-
ty to sue the Cayugas, and the Cayu-
gas have not waived their sovereign 
immunity. Consequently, the Cayugas’ 
motion for an order enjoining the fore-
closure actions must be granted.5

County Enjoined from Tax Foreclosure on Property 
Owned by Indian Tribe
By Robert C. Batson
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While the counties argued this point in the appeal to 
the Second Circuit, the Western District noted that 
“although the Panel did not discuss Defendant’s argu-
ment about in rem proceedings in the decision, it obvi-
ously considered and rejected it.”21

While not at issue in this case, there was some dis-
cussion about whether the Tribe can claim sovereign 
immunity from foreclosure proceedings as to prop-
erties outside the geographic boundaries of its 1794 
Reservation:

On this point, the Court fi nds one of 
Plaintiff’s statements at oral argument 
to be particularly interesting. Specifi -
cally, Plaintiff’s counsel indicated that 
the Tribe does not claim to have sover-
eign immunity against tax foreclosure 
proceedings on all real property that 
it owns, regardless of location, but in-
stead, only claims such immunity with 
regard to its property within the geo-
graphic boundary of the Cayuga Res-
ervation as established by the Treaty of 
Canandaigua. In other words, Plaintiff 
maintains that it has sovereign immu-
nity from suit as to foreclosure actions 
against properties within the Reserva-
tion, which it maintains has never been 
disestablished, but not as to properties 
outside the Reservation. This argu-
ment seems to admit that the Cayugas’ 
ability to claim sovereign immunity 
from suit is inherently tied to its abil-
ity to exercise at least some amount of 
sovereign authority over the land.22

The Second Circuit addressed this question in the 
Oneida foreclosure case, indicating that sovereign im-
munity from suit applied even to foreclosure actions 
involving property that was never part of an Indian 
reservation.23 In 1998, the U.S. Supreme Court held 
that “[t]ribes enjoy immunity from suits on contracts, 
whether those contracts involve governmental or com-
mercial activities and whether they were made on or 
off a reservation.”24 In any event, to invoke this argu-
ment, the County would need to show that the Cayuga 
Reservation was disestablished. In the City of Sherrill 
litigation, the Second Circuit rejected the defendants’ 
contention that the Oneida Reservation was disestab-
lished by the 1838 Treaty of Buffalo Creek.25 While the 
Supreme Court reversed the Circuit Court, it did not 
reach the question of reservation disestablishment.26 
Following the Second Circuit, the District Court for the 
Northern District of New York rejected the argument 
that the 1838 Treaty of Buffalo Creek disestablished the 
Cayuga Reservation.27 If the Tribe ultimately loses on 
the issue of sovereign immunity, it has two other viable 
grounds to challenge the foreclosure.

Article 11 of the New York Real Property Tax Law.14 
The Court held that the County “does not have the 
right to collect those taxes by suing to foreclose on the 
properties, unless Congress authorizes it to do so, or 
unless the [Tribe] waives its sovereign immunity from 
suit.”15 Since neither of those conditions has been met, 
the Tribe’s motion for an order enjoining the foreclo-
sure action was granted.

In 1998, the U.S. Supreme Court reaffi rmed the 
federal common law doctrine that Indian tribes can-
not be sued unless Congress authorizes the suit or the 
tribes waive its immunity.16 This principle was cited 
by the Second Circuit Court of Appeals in affi rming 
an injunction against Madison and Oneida Counties 
from foreclosing on the properties of the Oneida In-
dian Nation.17 The Panel concluded that the Oneida 
Indian Nation was “immune from suit under the long-
standing doctrine of tribal sovereign immunity. The 
remedy of foreclosure is therefore not available to the 
counties.”18

These cases involve ”two distinct doctrines: tribal 
sovereign authority over reservation lands and tribal 
sovereign immunity from suit.” By purchasing the 
land, the Tribe did not regain its sovereign author-
ity that would preclude local taxation. Thus, Seneca 
County is authorized to impose the tax, but it is not 
authorized to take legal action to collect the tax. Judge 
Cabranes’ concurring opinion in Oneida best summa-
rizes the result here:

The holding in this case comes down 
to this: an Indian tribe can purchase 
land (including land that was never 
part of a reservation); refuse to pay 
lawfully-owed taxes; and suffer no 
consequences because the taxing au-
thority cannot sue to collect the taxes 
owed. This rule of decision defi es 
common sense. But absent action by 
our highest Court, or by Congress, it 
is the law.19

The County also argued that because the foreclosure 
action is an in rem proceeding, tribal immunity from 
suit should not apply. This issue was raised in the ac-
tion involving the Oneida Nation and rejected by the 
Northern District:

It is of no moment that the state fore-
closure suit at issue here is in rem. 
What is relevant is that the County is 
attempting to bring suit against the 
Nation. The County cannot circum-
vent Tribal sovereign immunity by 
characterizing the suit as in rem, when 
it is, in actuality, a suit to take the 
tribe’s property.20
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Oneida v. Oneida Indian Nation, 470 U.S. 226 (1985)). The 1795 
and 1807 transactions were never ratifi ed by the President with 
the advice and consent of the Senate as required by Article II, 
Section 2 of the U.S. Constitution.

4. Seneca County, supra, note 1.

5. Id. at 5.

6. Worcester v. Georgia, 31 U.S. 515 (1832). See, Williams v. Lee, 358 
U.S. 217 (1959). See also, California v. Cabazon Band of Mission 
Indians, 480 U.S. 202 (1987).

7. The Tribe requested a declaration that it is the owner of all the 
land in the 1794 reservation, and that the court restore it to 
immediate possession of all the land claimed. District Court 
certifi ed a defendant class of landowners. See Cayuga Indian 
Nation of N.Y. v. Pataki, 413 F.3d 266 (2005), cert. den, 547 U.S. 
1128 (2006).

8. Cayuga Indian Nation v. Cuomo, No. 60-CIV-930, 1999 U.S. 
Dist. LEXIS 10579 (N.D.N.Y. 1999) “…monetary damages will 
produce results which are as satisfactory to the Cayugas as 
those which they could properly derive from ejectment.” Id. at 
79.

9. Cayuga Indian Nation v. Pataki, 165 F. Supp. 2d 266 (N.D.N.Y. 
2001).

10. Cayuga Indian Nation v. Pataki, 413 F.3d 266 (2d Cir. 2005), cert. 
den., 547 U.S. 1128 (2006).

11. City of Sherrill v. Oneida Indian Nation, 544 U.S. 197 (2005).

12. Id. at 213.

13. Id. at 202-203.

14. Seneca County, supra, note 1.

15. Id. at 2.

16. Kiowa Tribe of Oklahoma v. Manufacturing Tech., Inc., 523 U.S. 751 
(1998).

17. Oneida Indian Nation of N.Y. v. Madison County, 605 F.3d 149 (2d 
Cir. 2010).

18. Id. at 151. The Supreme Court vacated the Second Circuit’s 
decision on procedural grounds when the Oneidas waived 
sovereign immunity. Madison County v. Oneida Indian Nation of 
N.Y., 131 S.Ct. 704 (2011). The Supreme Court did not reach the 
merits of the Second Circuit’s determination that the Oneida 
Nation is immune from suit in the absence of a waiver of 
sovereign immunity or authorization of the suit by Congress. 

19. Id. at 163.

20. Oneida Indian Nation of N.Y. v. Madison County, 401 F. Supp. 2d 
219, 229 (N.D.N.Y. 2005).

21. Seneca County, supra, note 1 at 7.

22. Id at 6.

23. Oneida Indian Nation, supra, note 17.

24. Kiowa Tribe, note 16 at 760.

25. Oneida Indian Nation of NY v. City of Sherrill, 337 F.3d 139 (2d 
Cir. 2003).

26. City of Sherrill, note 11. In footnote 9, the Supreme Court stated: 
“The Court has recognized that ‘only Congress can divest a 
reservation of its land and diminish its boundaries.’” Solem v. 
Bartlett, 465 U.S. 463, 470, 104 S.Ct. 1161, 79 L.Ed.2d 443 (1984); 
see also 18 U.S.C. § 1151 (defi ning Indian country); South 
Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 343, 118 S.Ct. 789, 
139 L.Ed.2d 773 (1998) (“[O]nly Congress can alter the terms 
of an Indian treaty by diminishing a reservation.). The Court 
need not decide today whether, contrary to the Second Circuit’s 
determination, the 1838 Treaty of Buffalo Creek disestablished 
the Oneidas’ Reservation, as Sherrill argues.”

27. Cayuga v. Village of Union Springs, 317 F. Supp. 2d 128 (N.D.N.Y. 
2004). After the Supreme Court decided City of Sherrill, the 

The fi rst ground is based on Federal law. The In-
dian Trade and Intercourse Act (“Nonintercourse Act”) 
prohibits the “purchase, grant, lease, or other convey-
ance” of land from “any Indian nation or tribe of In-
dians” unless it is pursuant to a “treaty or convention 
entered into pursuant to the Constitution.”28 In the 
Oneida foreclosure case, the Northern District found 
that “[p]roceeding with the state court foreclosure 
would result in the transfer of title to land owned by 
the Nation to the County—alienation of Indian land. 
This is precisely what is prohibited by the Noninter-
course Act.”29

The second ground for challenging foreclosure if 
the sovereign immunity fails is based on New York 
State Law. New York’s Real Property Tax Law provides 
that real property owned by an Indian tribe within an 
Indian reservation is exempt from taxation.30 In hold-
ing that Madison County may not foreclose on lands of 
the Oneida Indian Nation of New York, the Northern 
District stated:

The properties at issue are located 
within the Nation’s reservation. Pur-
suant to state law, taxes should not 
have been assessed against the Na-
tion’s properties and such properties 
are exempt from taxation. Therefore, 
the County’s assessment of taxes upon 
the property and its attempts to fore-
close for non-payment of such taxes is 
contrary to state law.31

On remand from the Supreme Court, the Second Cir-
cuit declined to exercise supplemental jurisdiction over 
claims arising under state law, and vacated the District 
Court’s determination that the Oneida Indian Nation 
is entitled to property tax exemptions under state law. 
It remanded to District Court with instructions to dis-
miss the state law claims without prejudice.32

It is likely that Seneca County will appeal this 
decision and ask the Court of Appeals for the Second 
Circuit to revisit the question of tribal sovereign im-
munity. It is unlikely that the County will prevail un-
less it can bring this matter to the Supreme Court and 
persuade it to reexamine its decision in Kiowa Tribe of 
Oklahoma v. Manufacturing Tech., Inc.

Endnotes
1. Cayuga Indian Nation of N.Y. v. Seneca County, 2012 WL 3597761 

(W.D.N.Y. 2012).

2. Treaty with the Six Nations, November 11, 1794, 7 Stat. 44.

3. Cayuga Indian Nation of N.Y. v. Cuomo, 730 F. Supp. 485 
(N.D.N.Y. 1990), rev’d on other grounds, Cayuga Indian Nation 
of N.Y. v. Pataki, 413 F.3d 266 (2d Cir. 2005), cert. den., 547 U.S. 
1128 (2006). The Indian Trade and Intercourse Act (codifi ed 
at 25 U.S.C. § 177) prohibits all conveyances of Indian land 
“except where such conveyances were entered into pursuant 
to the treaty power of the United States” (citing County of 
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30. Real Property Tax Law § 454, Indian Law § 6.
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Second Circuit remanded with instructions to reconsider, and 
the district court vacated its earlier injunction, holding that the 
Cayuga Nation does not enjoy sovereign immunity from local 
zoning. The court did not disturb its earlier determination that 
the Cayuga reservation never terminated. Cayuga v. Village of 
Union Springs, 390 F. Supp. 2d 203 (N.D.N.Y. 2005).

28. 25 U.S.C. § 177.

29. Oneida Indian Nation of N.Y. v. Madison County, 401 F. Supp. 2d 
219 (N.D.N.Y. 2005). In affi rming on the ground of sovereign 
immunity, the Second Circuit did not reach other rationales 
relied upon by the District Court. Oneida Indian Nation, note 
17.
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was honored to be chosen 
as a Municipal Law Fel-
low and looks forward 
to working closely with 
the Section on topics 
that offer a wide range 
of interests in municipal 
law. She stated, “I am 
excited to begin research-
ing and editing articles 
that have an impact on 
social justice and the lives 
of countless individuals 
in and beyond the local 
community.”

Allen Shayanfekr is 
currently a third-year law 
student whose interests 

include contractual, real estate, bankruptcy, tax, trust 
and estate, business, land-use, and fi nance work. He 
interned for a semester at the American Civil Liberties 
Union, spent a summer working closely with a New 
York State Bankruptcy Trustee, and most recently un-
derwent an intensive licensing procedure to become a 
National Title Producer. Allen works closely with a title 
insurance company as its title producer in 29 states. 
Allen recently joined Touro Law’s Mortgage Foreclo-
sure and Bankruptcy Law Clinic where he aids those in 
need. On being named a Municipal Law Fellow Allen 
said, “I am thrilled at this opportunity to work as co-
editor of the Municipal Lawyer and work closely with 
Dean Salkin and the members of the Municipal Law 
Section.” 

The Municipal Law 
Section is pleased to be 
partnering with Touro 
Law Center for the pro-
duction of the Municipal 
Lawyer. Dean Patricia 
Salkin will continue to 
serve in her role as edi-
tor-in-chief and Touro 
Law Center students 
Cynira Clay and Allen 
Shayanfekr have been 
awarded Municipal Law 
Fellowships and will 
serve as student co-edi-
tors of the Municipal 
Lawyer.

Cynira Clay is a 
third-year law student focusing her studies on govern-
ment law, national security, and legislative practice. 
Prior to beginning her studies at Touro Law Center, 
she worked at a private civil practice fi rm where she 
gained hands-on experience in trial work and case law 
research. She gained invaluable skills and knowledge 
working one-on-one with clients and focusing on their 
individual needs, but she knew she wanted her work 
to impact many different cultures, ethnicities, and 
nationalities. She recently completed an internship at 
the Nassau County Attorney’s Offi ce. There, she spent 
the summer working in diverse areas of law such as 
general litigation, labor, torts, and criminal law, gaining 
fi rst-hand knowledge of working within a municipal-
ity and focusing on public policy and the law. Cynira 
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KEY BENEFITS
• Understand the general goals, 

framework and statutes rel-
evant to zoning and land use 
law in New York

• Be able to effectively utilize 
the Freedom of Information 
Law

• Steer through the special use 
permit application process
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Zoning and 
Land Use
Zoning and Land Use is devoted to practitioners who 
need to understand the general goals, framework 
and statutes relevant to zoning and land use law in 
New York State. With numerous practice guides, it 
is intended to provide  a broad discussion of zoning 
and land use in New York State and, above all, to 
remove the mystique surrounding this practice area. 
Traditional zoning laws as well as other land use 
regulations are covered. Numerous practice guides 
make this reference even more useful.

In addition to updating case and statutory 
references, Zoning and Land Use discusses the 
legislation which allows town, city and village boards 
to create alternate member positions to replace 
members who are unable to participate due to 
conflicts of interest, and includes discussion of current 
case law regarding public hearings, application 
approvals, and repeated denials of an application 
which constitute a temporary taking.

The 2012–2013 release is an entire reprint current through 
the 2012 New York State legislative session.
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Publication—Editorial Policy—Subscriptions
Persons interested in writing for the Municipal Lawyer 
are welcomed and encouraged to submit their articles 
for consideration. Your ideas and comments about the 
Municipal Lawyer are appreciated.
Publication Policy: All articles should be submitted to 
Patricia Salkin (psalkin@tourolaw.edu) at the Touro Law 
Center and must include a cover letter giving permis-
sion for publication in the Municipal Lawyer. We will 
assume your submission is for the exclusive use of the 
Municipal Lawyer unless you advise to the contrary in 
your letter. If an article has been printed elsewhere, 
please ensure that the Municipal Lawyer has the appro-
priate permission to reprint the article.
For ease of publication, articles should be e-mailed 
or sent on a disk or CD in electronic format, prefer-
ably Microsoft Word (pdfs are not acceptable). A short 
author’s biography should also be included. Please spell 
check and grammar check submissions. 
Editorial Policy: The articles in the Municipal Lawyer 
represent the author’s viewpoint and research and not 
that of the Municipal Lawyer Editorial Staff or Section 
Officers. The accuracy of the sources used and the cases 
cited in submissions is the responsibility of the author.
Non-Member Subscription: The Municipal Lawyer is 
available by subscription to law libraries. The subscrip-
tion rate for 2013 is $135.00. For further information 
contact the Newsletter Department at the Bar Center, 
newsletters@nysba.org.
Publication Submission Deadlines: On or before the 1st 
of March, June, September and December each year.
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ties. NYSBA is committed to complying with all applicable 
laws that prohibit discrimination against individuals on 
the basis of disability in the full and equal enjoyment of its 
goods, services, programs, activities, facilities, privileges, 
advantages, or accommodations. To request auxiliary aids or 
services or if you have any questions regarding accessibility, 
please contact the Bar Center at (518) 463-3200.
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