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A Message from the Chair

This is an exciting time
to be involved in govern-
ment law and practice
whether you represent lo-
cal government or private
clients interacting with lo-
cal governments. Today we
are all learning to live with
a state mandated Tax Cap,
implications of municipal
consolidation and disso-
lution, real property tax
issues with rapidly falling

new technologies and design concepts which advance
energy conservation and establish safer and healthier
communities. The prospect of gas drilling in the Mar-
cellus Shale area of our state presents unique hopes
of economic expansion and energy independence,

as well as significant environmental concerns. The
urgency for communities to have an array of afford-
able housing available is magnified in this economy
where unemployment and underemployment are at
levels not seen by many in this generation. Municipal
employers and labor unions are struggling to reach
collective bargaining agreements which reflect very
real budgetary constraints, maintain jobs and address

Howard Protter

market values, and ethi- the rising cost of health care. Attorneys who under-
cal issues surrounding communications with public stand the broad legal framework in which all of these
officials. Economic redevelopment of our aging cities issues and opportunities arise in are imperative for
and infrastructure presents challenging opportunities the future of our state.

for public private partnerships to experiment with
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As this new, expansive issue of our Municipal
Lawyer demonstrates, the New York State Bar Associa-
tion’s Municipal Law Section provides the premier
statewide forum for analysis and discussion of the
latest developments in municipal law. I am pleased to
recount the success of the Section’s Annual Meeting
held in New York at the Hilton New York. Program
Co-Chairs Darren Derosia and Michael Kenneally
created a timely program which addressed the most
current and significant municipal law issues affect-
ing our profession. The programs were all very well
attended, and the speakers were engaging, informed
and informative. The printed materials provided to us
will long serve as practical reference guides to these
complex and changing areas of the law.

I am happy to report that your Executive Com-
mittee has been continuing its work to increase the di-
versity of our Section and has authorized the creation
of a Young Lawyers subcommittee to reach a broader
audience. Our future CLE events will include more
programs tailored to the needs of young lawyers as
well as the seasoned practitioners.

I encourage you to make the most of your Section
membership by becoming involved in the great work
of our committees: Bylaws, Employment Relations,
Ethics and Professionalism, Government Operations,
Green Development, Land Use and Environmental

Follow NYSBA
on Twitter

Law, Legislation, Membership, Municipal Finance &
Economic Development, and Technology. This issue
of the Municipal Lawyer contains names and contact
information for members of the Executive Commit-
tee and committee leadership. Section members can
conveniently join one or more of our committees
online at ww.nysba.org/municipal. Contact NYSBA
Membership Services if you need your Web site
sign-in information: 518.487.5577 / 800.582.2452, or
membership@nysba.org.

I encourage you to make the time to get involved
with our Section. Not only do Section programs keep
you up to date on the latest developments in munici-
pal law, they provide great professional development
opportunities—you’ll meet leading colleagues in the
field of municipal law and share with them com-
mon problems and solutions you face in your daily
practice. The networking, the intellectual stimulation
and the ability to make a difference in the practice of
municipal law are all invaluable rewards.

As always, please contact me at hp@jacobowitz.
com with your suggestions or ideas for improving our
Section. I look forward to seeing you at an upcoming
program.

Howard Protter

VISIT
www.twitter.com/
nysbha

and click the link to follow
us and stay up-to-date on

the latest news from the
Association
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From the Editor

The team at the Govern-
ment Law Center of Albany
Law School is honored to
have assumed editorial re-
sponsibilities of the Munici-
pal Lawyer beginning with
this issue. We are grateful
to Lester Steinman and the
more than three decades of
stewardship he has put into
every page of each issue of
the Section’s flagship pub-

lication. Joining me in the

production of this issue are associate editors Daniel
Gross, Esq., Charles Gottlieb, Esq. and Amy Lavine,
Esq. Student editors are Zachary Kansler 12 and Laura
Bomyea "13.

In this issue of the Municipal Lawyer, we introduce
readers to two blogs of interest for municipal lawyers
by reprinting a recent posting from each. The first is
from the Fireplace, a blog maintained by the students
at the Albany Government Law Review (see, http://
aglr.wordpress.com ). The Fireplace is the first student
written and edited law blog in the country to engage
in substantive law review-like legal analysis and aca-
demic speculation. It publishes short comments on re-
cent developments in government law and policy, es-
pecially as they relate to New York state government.
In this issue we reprint student Benjamin Fox’s posting
on refusing chemical tests by conduct and the N.Y. Ve-
hicle and Traffic Law. The second blog entry is by Amy
Lavine, Esq. from the Public Authorities Blog (www.
publicauthorities.wordpress.com). This short article
discusses the recent Court of Appeals case addressing
the sale of swipes on MTA cards.

There is a series of articles addressing environmen-
tal and land use issues, including a piece by Dominic
Cordisco, Esq. discussing a recent court challenge to
the 2010 Endangered Species regulations adopted by

NYSDEC. Charles Gottlieb, Esq. authored a short article
explaining the recently enacted “complete streets” law
in New York, and Joel Russell, Esq. examines the use

of mandated conservation easements to protect open
space in cluster developments.

Four articles deal with the subject of municipal lia-
bility. The first article, by Alyse Terhune, Esq., provides
a case law overview of liability issues for slips and falls
on ice in municipally owned parking lots. Bradley Pin-
sky, Esq. offers much needed information on municipal
contract issues involving emergency medical services—
a topic where there is scant case law. Karen Richards,
Esq. examines the use of collateral estoppel in the civil
rights context when dealing with a parole revocation
claim. Lastly, Daniel Gross, Esq. provides a discussion
of a case recently argued at the U.S. Supreme Court on
the subject of qualified immunity as it pertains to pri-
vate practice attorneys retained by local governments
for particular matters.

This issue is rounded out with an ethics article by
Steven Leventhal, Esq., who discusses the “no contact
rule” as applied to government lawyers. Sharon Berlin,
Esq. and Richard Zuckerman, Esq. provide an update
on the recent Court of Appeals decision regarding con-
tractual no-layoff provisions. Lastly, Darrin Derosia,
Esq. compiled a summary of new legislation enacted in
2011 of interest to municipal attorneys, as well as few
noteworthy vetoes.

Please consider writing an article for a future is-
sue of the Municipal Lawyer. The interesting issues you
are dealing with in your practice often make excellent
educational reading for others. If you don’t have time
to write, but have ideas on topics you think ought to be
covered, please send those suggestions along as well.

Patricia E. Salkin
psalk@albanylaw.edu
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Refusing a Chemical Test by Conduct: The Need for
Expansion in Vehicle and Traffic Law § 1194

By Benjamin Fox

When a police officer is
suspicious that someone is
driving under the influence
it is common knowledge that
a field sobriety or breatha-
lyzer test is soon to follow. It
is also well known that the
driver will be taken to the lo-

cal jail for processing should
he fail one or both of those
tests. However, the admin-
istration of a second chemi-
cal test while in police custody seems to be less well
known. These tests, typically in the form of another
breath test (though blood tests are also possible), are
significantly more sophisticated and important than
field tests.! The results of the chemical test are admis-
sible in a Vehicle and Traffic Law (VTL) § 1192 hear-
ing—operation of a vehicle while under the influence of
alcohol or drugs.?

The administration of a chemical test is governed
by VTL § 1194, which requires that the officer have
reasonable grounds to believe the person in custody
has violated § 1192 prior to administration of the test.?
The test must also be administered within two hours
of the initial detainment. VIL § 1194 explains that
there is no “right” to refuse the test and so consent to
the test is not constitutionally required.* In the event
that the detainee refuses to take the test she will have
her license temporarily suspended, and potentially
revoked.? Furthermore, evidence of refusal can be used
against the driver during the VTL § 1192 hearing.®
Because high stakes are involved it is important to un-
derstand exactly what “refusal” means. Unfortunately
VTL § 1194 does not specifically define refusal, so the
definition has been developed through various judicial
decisions.

The clearest example of refusal is verbal, express
refusal.” For instance, “I will not submit to the test.”
If the driver refuses, VTL § 1194 dictates that he be
informed of the legal consequence of his refusal and
given a second chance to take the test.8 If that person
persists in his refusal he will have his license tem-
porarily suspended regardless of whether or not he is
found guilty of a VTL § 1192 violation.’

The second form of refusal is less clear—refusal
by conduct. People v. Davis explains that, “where a
defendant first verbally consents to take the breatha-

lyzer test, but then deliberately acts in such a way as

to prevent the breathalyzer machine from working,

the defendant will be deemed to have refused by his
conduct to take the test.”' Examples of this behavior
include refusal to take the test a second time after the
initial attempt proved inadequate, refusal to take the
test at a particular hospital, avoiding the test by “feign-
ing unconsciousness,” and others.!! Refusal has even
been found where a motorist agrees to take the test and
delivers a sample. This conduct is the primary issue for
the remainder of the article.

Van Sickle v. Melton explained that where a driver
blows into the machine but “deliberately diverts his
breath in order to prevent the machine from registering
areading,” the defendant has refused.!? In this case,
the officer’s testimony that he heard air coming out the
side of the defendant’s mouth was enough to suggest
that the defendant’s actions were deliberate.'

In another case, Beaver v. Board of Appeals, a driver
submitted to a breathalyzer test and after several failed
attempts was deemed to have refused.'* The driver’s
doctor subsequently testified to the driver’s pulmonary
function, stating that the driver could only exhale 190-
204 cc’s or 9-12% of air for a person her age.!®> However,
the Court of Appeals affirmed the finding of refusal
upon information that the breathalyzer machine could
take a sample with as little as 55-56 cc’s of air.!® Infer-
entially, since the machine could take a sample with
a smaller amount of air than the driver was capable
of producing, she must have deliberately diverted her
breath or acted in a way that resulted in failure to take
a sample.!”

Unfortunately, the connection between hearing air
escape from the corner of one’s mouth and deliberately
diverting air in order to fool a breathalyzer machine,
as it occurred in Van Sickle, seems tenuous. Air escap-
ing from the sides of one’s mouth does not necessarily
mean that there was a deliberate attempt to circumvent
a breath test.

The inferential connections made in Beaver seem
equally tenuous. The driver’s ability to exhale 190-204
cc’s of air coupled with the machine’s ability to take
a reading with as little as 55 cc’s of air does not ulti-
mately mean that the machine’s inability to produce a
sample resulted from the driver’s deliberate diversion.
In the case of Beaver, the administering officers only tes-
tified that the defendant was given three opportunities

4
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Endnotes

to blow into the machine but each time no air was pro-
duced.!® Thus, she was found to have refused despite
the driver’s explanation that she was trying her best

to comply.!? That the driver was trying her best could
have been a crucial turning point in other cases such as
People v. Davis.?

In Davis the court stated that where a defendant
acts in “good faith” by genuinely attempting to pro-
duce a breath sample by “breathing directly into the
machine,” it couldn’t be said that such a person actu-
ally “refused the test.”?! VTL § 1194 does not currently
spell out what it takes to refuse a test by conduct.
Perhaps if this test was considered in cases like Beaver
and Van Sickle other evidence would have been more
carefully reviewed and the outcome would have been
different.

In light of this information the legislature has a
responsibility to do two things. First, the definition of
refusal should be fully realized in statute, for ease if
for no other reason. Second, and more importantly, it
would be helpful for the legislature to articulate a test
that can more accurately identify refusal by conduct,
especially for those who have willingly submitted to
a breathalyzer test. The “deliberate diversion” test
should be used in conjunction with the “good faith
test” set forth in Davis. The deliberate diversion is an
important tool for determining whether someone has
genuinely submitted to a breath test. At the same time
a good faith test can counteract the potentially harsh
effects of the deliberate diversion test in times when
some other potential error in the process, of no fault to
the defendant, is capable of explaining what appears
to be deliberate.
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N.Y. VEH. & TRAF. Law § 1194 (McKinney 2011).

§1192.

§1194.

People v. Anderson, 568 N.Y.S.2d 306, 308 (Nassau D.C. 1991).
VEH. & TRAF. § 1194.

Id.; Anderson, 568 N.Y.S.2d at 307-08.

8 N.Y. Jur. 2D Automobiles § 568 (West 2011).

VEH. & TRAF. § 1194.

Id.

797 N.Y.5.2d 258, 263 (Sup. Ct. Bronx Co. 2005) (emphasis
added).

8 N.Y. JUr. 2D at § 568.

Davis, 797 N.Y.S. at 263 (citing Van Sickle v. Melton, 407
N.Y.S.2d 334 (App. Div., 4th Dep’t 1978)).

Melton, 407 N.Y.S.2d at 335.
499 N.Y.S.2d 248, 249 (App. Div., 3d Dep’t 1986)).
Id. at 251.

Beaver v. Appeals Bd. of Admin. Adjudication Bureau, State
Dep’t of Motor Vehicles, 502 N.E.2d 994, 994 (N.Y. 1986) (citing
Beaver, 499 N.Y.S.2d at 251 (Kane & Levine, J]., dissenting)
(The Court of Appeals decision directly references factual
information from the Appellate Division decision without
stating particular facts of the case in its opinion)).

Beaver, 499 N.Y.S.2d at 251 (Kane & Levine, J]., dissenting).
Id. at 249.

Id.

797 N.Y.S.2d 258, 265 (Sup. Ct. Bronx Co. 2005).

Id. at 262, 265.

Benjamin Fox, Albany Law School "12, Albany

Government Law Review.

Municipal Law Section

Visit on the Web at www.nysba.org/municipal

NYSBA Municipal Lawyer | Winter 2012 | Vol. 26 | No. 1



FrROM THE BLOGS

From the Public Authorities Blog: The MTA Doesn’t
“Own" Possible Future Fares, So Selling Metrocard
Swipes Isn‘t “Larceny” (It's Still lllegal Though)’

By Amy Lavine

The Court of Appeals
decided recently that sell-
ing swipes of an unlimited
MetroCard, “although decid-
edly criminal in nature,”
isn’t larceny.? For those of
you who’ve never witnessed
this “classic subterranean
swindle,” The New York Times
explains® how it works: “The

scam is simple. An enterpris-
ing scofflaw invests in an
unlimited pass and charges passengers less than the
standard fare. After recouping the investment, the rest
is pure profit—and the Metropolitan Transportation
Authority loses out on legitimate fares.”4

The defendant in this case was charged with petit
larceny, a class A misdemeanor that’s routinely applied
in similar cases, and he was also charged with a class
B misdemeanor under the specific statute that prohib-
its the unauthorized sale of transportation services.

He pled guilty to petit larceny in satisfaction of all the
charges, but then challenged the validity of the accusa-
tory instrument (a misdemeanor information in this
case) on jurisdictional grounds, claiming that it violated
the reasonable cause requirement.

The court agreed that the misdemeanor informa-
tion in this case was defective. Although it provided
reasonable cause for the unauthorized sale of transpor-
tation services, the court explained, it didn’t support the
charge of petit larceny, which is what the defendant was
actually convicted of.

Larceny—which is legalese for stealing—requires
proof that the stolen property belonged to someone
else, and this element simply wasn’t met in this case:

The Authority was not deprived of the
unknown amount of money that defen-
dant accepted from the subway rider
because it never owned those funds. In
People v. Nappo (94 NY2d 564 [2000]), we
held that the State was not the “owner”
of uncollected taxes within the meaning
of the statutory definition of the term be-
cause “taxes due were not the property of
the State prior to their remittance.” Here,
the unknown amount of money paid to
the defendant could have been due and
owing to the [New York City Transit Au-
thority], but as was the case in Nappo, the

NYCTA never acquired a sufficient interest
in the money to become an “owner” with-
in the meaning of the [larceny statute].?

The court also rejected the prosecution’s argument that
the defendant had committed larceny by depriving the
authority of its business:

We have held that taking away a portion
of a person or entity’s business through
extortion constitutes larceny (see People .
Spatarella, 34 NY2d 157 [1974]). However,
we decline to extend that reasoning to
these facts because here we must assume
that the NYCTA voluntarily transferred
this valid MetroCard in a manner consis-
tent with its ordinary course of business by
selling the card and receiving the price set.
By contrast, in Spatarella, the victim was
compelled to give up a business customer
(who, unlike the uncollected taxes in
Nappo, was already within his “control”
and “possession”) to one of the defendants
when that defendant threated the victim
with physical injury.

Accordingly, in this case, there was no
basis for the petit larceny charge in the
misdemeanor information, and as a viola-
tion of the reasonable cause requirement,
there was no jurisdiction to prosecute the
defendant.®

People v. Hightower, 18 N.Y.3d 249 (2011).”

Endnotes

1. This post appeared on December 14, 2011 on the Public
Authorities Blog maintained by the Government Law Center of
Albany Law School. The blog is a free resource and is available
at: www.publicauthorities.wordpress.com.

People v. Hightower, 18 N.Y.3d 249, 251 (2011)

Michael M. Grynbaum, Selling Swipes May Be a Swindle, But Don't
Call it Larceny, N.Y. TiMES, Dec. 14, 2011 at A28, available at http://
www.nytimes.com/2011/12/14/nyregion/selling-metrocard-
swipes-isnt-larceny-new-york-court-of-appeals-rules. html?_r=2.
Id.

People v. Hightower, 18 N.Y.3d 249 (2011).

Id.

Decision also available at: http:/ /www.courts.state.ny.us/
CTAPPS/Decisions/2011/Decl1/2230pn11.pdf.

N o G

Amy Lavine is the senior staff attorney at the Gov-
ernment Law Center of Albany Law School.
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Court Dismisses Lawsuit Challenging NYSDEC's 2010
Endangered Species Regulations

By Dominic Cordisco

On December 1, 2011
the New York State Supreme
Court, Albany County, dis-
missed the lawsuit brought
by the Town of Riverhead
and other interested par-
ties that challenged the new
Part 182 Endangered Species
regulations adopted by the
New York State Department
of Environmental Conserva-
tion (NYSDEC) in November
2010.!

Riverhead, through its local Community Develop-
ment Agency, is the owner of the Enterprise Park at
Calverton (EPCAL). EPCAL is a planned redevelop-
ment of a 2,900-acre property formerly known as the
Naval Weapons Industrial Reserve Plant at Calverton,
assembled by the Navy in the 1950s and leased to the
Grumman Corporation for final assembly and flight-
testing of military aircraft. In 1996, defense downsizing
resulted in closure of the Grumman facility. In Sep-
tember 1998, the U.S. Government transferred the site
to the Town of Riverhead Community Development
Agency on the condition it be used for economic devel-
opment to replace thousands of well-paid jobs and tax
base lost by the Grumman closure. NYSDEC identified
the EPCAL site as habitat for tiger salamanders and the
short-eared owl, both protected species in New York;
NYSDEC informed Riverhead that any reuse of the
property would require an incidental take permit.

The thrust of Riverhead’s challenge related to the
new “net conservation benefit” standard for permit
issuance. By adopting the 2010 regulations, NYSDEC
significantly changed the regulatory oversight of
endangered and threatened species in New York State.
The 2010 regulations require an applicant to provide a
“net conservation benefit” in order to obtain a permit
to “take” a protected species.? Taking is broadly de-
fined, and includes any disturbance of a protected spe-
cies habitat.? The 2010 regulations require an applicant
to not only mitigate a project’s potential impacts on a
protected species, but to enhance the species’ habitat
above and beyond what it would be even if the project
were not built.

The 2010 regulations define net conservation ben-
efit as:

...[A] successful enhancement of the
species’ overall population or contri-
bution to the recovery of the species
within New York. To be classified as a
net conservation benefit, the enhance-
ment or contribution must benefit the
affected species listed as endangered
or threatened in this Part or its habitat
to a greater degree than if the applicant’s
proposed activity were not undertaken.*

Prior to the adoption of the 2010 regulations, a
project’s potential impact on protected species had
been largely evaluated and mitigated through the
State Environmental Quality Review (SEQR) process;
the NYSDEC has seldom issued endangered species
permits (known as Article 11 permits) when a project’s
impacts have been addressed through SEQR. Nonethe-
less, the conservation of endangered species has long
been a legislative policy of New York, and ever since
the enactment of the State Endangered Species Act
in 1972, NYSDEC has had the authority to require a
permit for a taking of protected species. However, both
the enabling legislation and the prior regulations did
not provide NYSDEC with a standard to use in decid-
ing whether to issue such a permit. The prior regula-
tions merely provided NYSDEC with the discretion to
issue such a permit, on conditions that it “may deem
appropriate.”® The State Endangered Species Act sim-
ply provides that “the taking... of any endangered or
threatened species...is prohibited, except under license
or permit from the [NYSDEC].”® The 2010 regulations
create a new category of permit, called an “incidental
take permit,” which requires that an applicant provide
not only a mitigation plan, but also a net conservation
benefit for the species in order to obtain a permit.”

In its lawsuit, Riverhead claimed, among other
things, that the NYSDEC'’s adoption of the 2010 regula-
tions was beyond the power delegated to it by the state
legislature.® In its response, NYSDEC argued that the
lawsuit must be dismissed because Riverhead’s issues
were not yet ripe for review given that Riverhead had
not yet been denied an incidental take permit. The
Court agreed, stating that “the mere fact that [Riv-
erhead] may have to endure the [NYSDEC] review
process is not sufficient, without more, to constitute
injury.”?
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Riverhead argued, unsuccessfully, that by requir-
ing an applicant to enhance the habitat of a protected
species beyond the status quo ante, NYSDEC has
shifted the public goal of protecting endangered and
threatened species onto individual applicants.!? Prior
to the 2010 regulations, individual applicants have had
to address their own projects” impacts—not enhance a
species” wider viability. This issue was not addressed
by the Supreme Court, as the Court did not reach the
merits of the issue.

Unless the Supreme Court’s decision is reversed
on appeal, any challenge to the 2010 regulations
would have to occur after NYSDEC completes its
permit review and either issues or denies an incidental
take permit.

Endnotes

1. Ass'n for a Better Long Island v. New York State Dep’t of
Env. Cons., 935 N.Y.S.2d 488 (Sup. Ct. Albany County, 2011),
available at http:/ /www.nycourts.gov/reporter/3dseri
es/2011/2011_21431.htm.

2. N.Y. Comp. CoDES R. & REGs. tit. 6, § 182.12(a)(3) (2012).
N.Y. Comp. CODES R. & REGS. tit. 6, § 182.2(x).

4. N.Y. Comp. CODES R. & REGs. tit. 6, § 182.2(0) (emphasis
added).

5. N.Y. Comp. CODES R. & REGs. tit. 6, § 182.4 (Repealed).
N.Y. ENVTL. CONSERV. Law § 11-0535(2) (McKinney 2012).
N.Y. Comp. CODES R. & REGs. tit. 6, § 182.11(a).
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9. Id. at4%.
10. Id. at492.
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Complete Streets:

New York Legislation and Policy Overview

By Charles Gottlieb

Municipal streets are the
channels of transportation
for all users including motor-
ists, bikers, pedestrians, and
those using public transpor-
tation. In the growing age
of environmentalism, local
grassroots initiatives, and
extended life expectancies,
it is important to reexamine
the impact that the methods
of transportation have on
our lives and community.
Redesigning streets and sidewalks to accommodate
health, safety, and environmental concerns is part of
this mix. To meet these ends, in 2011, the New York
State legislature amended the New York Highway Law
incorporating a “complete streets” policy.

The complete streets movement has its roots with
federal legislation in 2009. The federal bill, enacted into
law, sought to ensure that each state’s department of
transportation and metropolitan planning organiza-
tions consider complete streets during their transporta-
tion projects.! Accordingly, states and municipalities
are busy implementing complete streets policies that
will provide for the safety, health, and welfare of their
community.?

After an unsuccessful effort to bring a complete
streets program to New York in 2009,® a more compre-
hensive law was enacted last year mandating that all
state, county, and local transportation projects, un-
dertaken by the Department of Transportation (DOT)
or those that receive federal or state funding, “con-
sider the convenient access and mobility on the road
network by all users of all ages, including motorists,
pedestrians, bicyclists, and public transportation users
through the use of complete street design features....”*
These complete streets design features must be consid-
ered in the planning, design, construction, reconstruc-
tion, and rehabilitation of transportation. However,
they do not need to be considered during resurfacing,
maintenance, or pavement recycling transportation
projects.’

The bill requires the use of many complete streets
design features, including: “sidewalks, paved shoul-
ders suitable for use by bicyclists, lane striping, bicycle
lanes, share the road signage, crosswalks, road diets,

pedestrian control signalization, bus pull outs, curb
cuts, raised crosswalk and ramps and traffic calming
measures.”®

Overall, the new law emphasizes the need for flex-
ibility when implementing complete street features, al-
lowing for a more tailored approach for both rural and
urban settings. To accomplish this, the law includes
many exceptions for municipalities and the DOT. For
example, there are exceptions for projects where: the
use of the road by bicyclists or pedestrians is prohib-
ited by law; the cost for implementing the complete
street principles would be disproportionate (consider-
ing the land use context, volume of non-automobile us-
ers, population density, etc.); there is a lack of need for
the complete street principles (considering population,
land use context, traffic volume, etc.); or the design
features considered during the project would have an
adverse impact or are contrary to public safety.”

The law also includes various reporting/transpar-
ency requirements. For instance, DOT must report its
compliance with the complete streets legislation two
years after the passing of the bill. In the report, DOT
must show how it has complied with the law, specifi-
cally in the planning, scoping, and construction of
projects.’ The report must also include an identification
of best practices used by DOT when implementing
complete streets principles in new projects.!? These
best practices require DOT to consult with land use,
environmental, and transportation representatives
from various municipalities, metropolitan organiza-
tions, public transit operators, relevant state agencies,
and other stakeholders (disability rights groups, aging
groups, bike and pedestrian groups, etc.).!!

The new law does not require the state to spend
additional funds to comply. Also, failure to comply
with the new law is not admissible as evidence against
the state, any municipality or public authority in any
claim for money damages. The law becomes effective
180 days after the bill was signed (signed August 15,
2011), and projects previously undertaken or approved
prior to the effective date are exempt.'?

Municipal Complete Streets Plans

Municipalities should consider adopting a com-
plete streets plan for a number of policy reasons.
First, complete streets designs emphasize pedestrian
safety. Statistics show that many pedestrian deaths
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and accidents occur on streets without crosswalks or
safety mechanisms for non-automobile travelers.'?
Second, complete streets promote a healthy lifestyle,
encouraging exercise through more accessible walk-
ways and bike paths.!* Third, complete streets, with
its emphasis on improved public transportation, will
allow the aging, disabled, and other populations that
rely on public transportation to re-engage themselves
in their community.'® Fourth, complete streets is
environmentally conscious, promoting carpooling,
walking, or biking to lower carbon emissions, reduce
air and noise pollution, traffic congestion, and climate
change.!® Lastly, and most important in a time of local
economic stress, complete streets will bring people to
the community center with slower traffic, by lowering
automobile speeds and promoting walking or bik-
ing, allowing them to spend time shopping in local
businesses, which will increase downtown economic
development.'”

Implementation Tactics for Municipalities

A major challenge for complete streets programs
is the implementation of the policy into the actual
construction of complete streets due to cost and
uncoordinated planning at the local level. However,
these added costs can be curtailed by thoughtful and
comprehensive planning, and utilizing opportunities
to make small but impactful changes to street designs.
Early consultation with all stakeholders and develop-
ing a planning process before construction will avoid
costly mistakes in the early stages of implementation
and will more effectively integrate all design fea-
tures.!® Additionally, even small, inexpensive changes
can help employ complete streets principles. For ex-
ample, the American Planning Association notes that
even simple solutions such as changing the paint on a
road can be inexpensive and make large impact.” To
this end, repaving opportunities, replacing signal de-
tectors, narrowing travel lines, and adding sidewalks
are all projects that would easily lend themselves to
affordable complete streets changes.

Complete Streets Implementation and
Comprehensive Plans

To ensure that complete streets policies are put
into action, municipalities should create an implemen-
tation plan and add complete streets language into
their comprehensive plan. An implementation plan
simply identifies the tasks that must be completed to
jump start the initiative. It examines what needs to be
changed, delegates who should make those changes,
and lays out a process for design standards to be set in
place.?’ Even more important is the addition of policy
language to a municipality’s comprehensive land use

plan, ensuring that complete streets will be a priority
of the municipality in every development project.

Conclusion

With the safety and welfare of the community
in mind, New York has taken the necessary steps to
incorporating complete streets design principles into
transportation projects. Once implemented, the com-
plete streets legislation will make the streets a safer
place for all roadway users through requirements that
must be followed when certain transportation projects
are undertaken. Complete streets projects have the
ability to reform the way New York’s roads impact the
community, its residents, and the environment. Munic-
ipal officials should use their local comprehensive land
use plans to outline the community’s complete streets
policy to make certain that it is not overlooked.
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Mandating Conservation Easements to Protect
Open Space in Cluster Developments

By Joel Russell

Introduction

It is becoming increas-
ingly common for munici-
palities to require conserva-
tion easements in connection
with cluster development
(also called “conservation
development” or “open
space development”), multi-
family development, and
other types of development
projects in which there are
open space set-aside re-
quirements to provide buffers or protect resources of
conservation value. The need to require conservation
easements originally arose to ensure that open space
set aside in a cluster development will remain unde-
veloped and will not subsequently be developed as a
result of a zoning change or a request by a developer
to amend an approved subdivision plat. Less perma-
nent techniques, such as notes on plats and restrictive
covenants, have proven ineffective at accomplishing
this on a permanent basis. This article will establish the
legal authority for requiring conservation easements,
discuss the differences between donated, purchased,
and mandated conservation easements, and suggest
some guidelines for the drafting of zoning and subdi-
vision law provisions to ensure that this technique is
used properly, under proper legal authority, and with-
out allowing a board to exercise excessive discretion.

Legal Authority

The statutory authority for the existence and
enforceability of perpetual conservation easements is
found in both Section 247 of the General Municipal
Law, which relates to the powers of towns, villages,
cities, and counties to obtain and hold conservation
easements, and Article 49, Title 3, of the Environmen-
tal Conservation Law, which enables municipalities
as well as state agencies and private not-for-profit
conservation organizations to acquire conservation
easements. Historically, most conservation easements
have either been donated, primarily to conservation
organizations such as land trusts, or purchased by
government or land trusts. Such purchase programs
are usually referred to as “Purchase of Development
Rights” (PDR) programs, and New York has many
successful examples of this approach at the local,

county, and state level. However, the requirement of
conservation easements as a condition of subdivision
approval is a relatively recent development, stemming
from the increasing popularity of cluster/conserva-
tion development and the growing awareness that plat
notes and restrictive covenants are inadequate forms of
protection.

There have been numerous examples, and a hand-
ful of reported judicial decisions, in which land was
thought to be protected through a cluster subdivision
process,! but such protection turned out to be ineffec-
tive and impermanent because the mechanism used
was usually a plat note or restrictive covenant. For
example, in O’Mara v. Town of Wappinger,? a recorded
map note was found by the Court of Appeals to be
insufficient to create a perpetual restriction on open
space land because it is not a conveyance of a real
property interest and is not in the chain of title, leav-
ing the Town free to amend the map note and permit
development of land that was understood at the time
of subdivision approval to be protected as open space.?
Even a duly recorded declaration of covenants and re-
strictions can be dissolved by agreement of the parties
to it and through other legal tools beyond the scope of
this article. Only a conservation easement has the pos-
sibility of being enforceable “in perpetuity,” or at least
for an indefinitely long time. The statutory framework
for conservation easements provides the most secure
legal protection available.

It is now well established under New York law that
municipalities have the authority to require a conser-
vation easement to protect land that has been set aside
as a condition of a planning board approval. The lead-
ing case on this issue is Smith v. Town of Mendon,* in
which the Court of Appeals held that the requirement
of a conservation easement as a condition of a site plan
approval, pursuant to a municipality’s established
conservation policy, is constitutional. In Smith, the
Town required both a note on a site plan and a con-
servation easement to protect land in perpetuity that
had been identified in the Town’s planning documents
and covered by special conservation overlay zones in
its zoning law. The Smith case addressed primarily the
takings issue and left many issues unresolved, but it
did establish that such a requirement is legally permis-
sible, especially if it is imposed pursuant to clear town
planning policies and local laws. The reasoning in
Smith, although it was a site plan approval case, would
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apply equally or perhaps more compellingly to a sub-
division situation in which state law authorizes a town
to cluster development with a quid pro quo that open
space must be preserved.

The authority for New York municipalities to
require conservation easements was also upheld in
federal court in Ruston v. Town Board of the Town of Ska-
neateles,® in which a challenge to the Town'’s “conser-
vation analysis” and “conservation value” approach to
determining which land should be preserved as open
space® was upheld against a “void for vagueness” con-
stitutional challenge.” The federal district court found
that the zoning law “does not imbue the Planning
Board with unlimited discretion. Rather, it provides
an information-gathering mechanism to determine
whether to seek a conservation easement pursuant
to New York law. Therefore, the Court dismisses the
Plaintiffs’ void for vagueness claim.”®

Differences Between Mandated, Purchased,
and Donated Conservation Easements

Since most experience with conservation ease-
ments has been in the context of donated or purchased
easements, it is important to note the differences
between these more common situations and the newer
and more challenging issues involving mandated con-
servation easements. Some of the differences between
mandated conservation easements and donated or
purchased ones include the following:

Motivation: In most cases of mandated easements,
the motivation for granting the conservation easement
is that it is required by law. This is very different from
a donated easement, where there is usually significant
conservation motivation, or PDR, where there is a
combination of conservation motivation and finan-
cial need involved. Some developers understand that
protected open space adds value to their development
and therefore they see a financial benefit to doing this,
but the motivation is rarely that they are devoted to
land conservation. This means that the easement ne-
gotiation is more likely to have an adversarial quality
because the motivations of the developer, municipal-
ity, and land trust may be different.

Parties: The parties to this type of easement typi-
cally include the municipality, as a holder, co-holder,
or third-party enforcer, as well as the landowner and
frequently a land trust as well. This has advantages
and disadvantages. Involving the municipality is
generally a good thing, but the municipality’s lack of
knowledge, commitment, and experience with conser-
vation easements, and its budgetary constraints and
changing political climate can also result in inferior
easements and poor easement administration.

Authorization: Although some municipalities
require conservation easements without authorizing
language in their land use regulations, this is risky
and it is much better to have such provisions in zoning
and/or subdivision laws. Of course, donated and PDR
easements do not require this.

Role of the Land Trust: It is advisable, but often
difficult as a practical matter, to involve a land trust as
early as possible in the development approval process.
Many developers resist this and want to eliminate or
marginalize the land trust’s role. Because the mu-
nicipality can be the holder of the easement, the land
trust is seen by some developers as a threat and an
interloper in the process. Experience shows that land
trusts are beneficial to the process, and the earlier they
are involved, the better, because they usually have
far more expertise than the municipality in the use of
conservation easements.

Potentially Conflicting Conservation Criteria:
Land trusts have criteria for the acceptance of con-
servation easements. Municipal land use regulations
should have criteria for the selection and protection of
open space wherever a conservation easement is man-
dated. These criteria are rarely the same, and some-
times are quite different. This can create a problem
when the municipality requires an easement that meets
its criteria, but the land trust will not accept it unless it
also meets the land trust’s different and usually more
stringent criteria. This is all the more reason to involve
the land trust early, so that the developer is aware that
there are two sets of criteria to be satisfied and they can
be reconciled at the outset.

Tax Deductibility: Because conservation ease-
ments are required for a development approval, they
are almost never tax-deductible. Granting a conserva-
tion easement in this context lacks donative intent and
also involves a “quid pro quo” in the form of a develop-
ment approval. Also, the land is usually considered
property used in a trade or business in the hands of
a developer and does not qualify for the charitable
tax benefits for appreciated property in the Internal
Revenue Code. The rare exception may be where a
landowner is not a developer by trade and grants a
conservation easement that is far more restrictive than
would otherwise be required by the municipality.

Administration and Enforcement: A conservation
easement mandated in connection with development is
administered the same way as any other kind, but the
process can be complicated by the proximity of many
homeowners in a development to the protected land,
the lack of expertise or willingness to enforce if the
easement is held by a municipality, and the reluctance
of developers to put up money for stewardship endow-
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ments when they feel they have already been required
to “give away” the land. In addition, enforcement is
often complicated by the fact that both a land trust and
a municipality have enforcement rights. The rights and
duties of these different entities can complicate both
administration and enforcement.

Mandated Easements with No Willing Holder:
A zoning code may require that a developer grant
an easement to a land trust. What happens if no land
trust wants to hold the easement? There has to be a
back-up solution, such as municipal acceptance of the
easement.

Drafting Zoning and Subdivision Laws That
Mandate Conservation Easements

Local laws should provide specific authorization
for the requirement of a conservation easement under
Article 49 of the Environmental Conservation Law
and/or section 247 of the General Municipal Law. The
purpose of such authorization is to give the munici-
pality clear legal authority under local legislation to
require the easement as a tool for the permanent pro-
tection of open space. Generally, the substantive provi-
sions relating to conservation easements belong in the
zoning law, while the procedural steps for securing
conservation easements should be part of the subdivi-
sion law. The submission requirements for the aspects
of conservation subdivisions that relate to conserva-
tion easements may be in either document.

Conservation easements may be required in
connection with conservation subdivisions. It is less
common, but also permissible, to require conservation
easements in connection with site plan approvals’ or
special use permits for multi-family developments,
and commercial, mixed-use, and industrial develop-
ments, particularly for the open space buffers that
are designed to protect neighboring properties. In
any of these cases, the zoning law should specifically
authorize the use of conservation easements for these
purposes or it may be subject to a successful challenge
by a developer.

The “default” source of authority for conservation
development itself is Town Law section 278, and paral-
lel sections of the Village Law and General City Law,!°
which specifically authorizes “cluster development”
through the subdivision review process. However,
many municipalities also do this through zoning, us-
ing home rule powers under the Municipal Home Rule
Law (MHRL). This approach has certain advantages in
enabling the municipality to customize the local laws
to better fit the community’s needs and avoid some
of the rigidities, procedural hurdles, and ambiguities
in section 278. Although there are no reported cases

on this issue, it is advisable to include a supersession
provision under MHRL Article 2, section 10 ef seq. (for
towns and villages) if the conservation development
law is adopted under the MHRL rather than Town Law
section 278 or Village Law section 7-738.

Purpose Section. The zoning or subdivision law
should contain a purpose section making it clear that
the purpose of the conservation easement requirement
is to ensure that the Town’s open space preservation
goals are achieved. In this connection, it is helpful to
have language in the Comprehensive Plan identifying
the importance of protecting open space generally and
in conjunction with the development approval process,
as well as recommending the use of conservation ease-
ments for this purpose. An open space plan and/or a
section of the Comprehensive Plan should identify the
specific conservation values the municipality wishes to
protect and may also include an inventory of specific
properties where conservation easements are especially
desirable. Where this inventory has been officially
adopted as part of the municipality’s “Open Space
Index”!! this should also be referenced in the zoning
and/or subdivision laws.

Conservation Analysis. It is critically important to
deal with the conservation and environmental issues
as early as possible in the development planning and
approval process. The best way to do this is through
an informal pre-application “conservation analysis”
process in which an applicant presents a conservation
analysis of the property prior to drawing up any plans
for subdivision or development. This is the process that
was upheld in the Town of Skaneateles case referenced
above.!? The conservation analysis identifies both “con-
strained land” (land unsuitable for development due to
wetlands, steep slopes, floodplains, utility easements,
etc.) and “land of conservation value,” which is land
that is developable but that has special importance to
the community for its resource value.!® Land of conser-
vation value will vary from one community to another,
but often includes prime farmland, land that is scenic
and visually prominent (such as ridgelines), historic
areas, large trees, wellhead protection zones, land with
important recreational potential, and land that has
been mapped as a link in a town-wide trail system.
A municipality may not constitutionally require the
dedication of land to public use, but may require such
land to be reserved and protected from development
so that it is available in the future for acquisition by gift
or purchase. Requiring a conservation easement is the
best tool for doing this, as it ensures the preservation of
the land but cannot be construed to be a “taking” of it.

The conservation analysis stage is also the best
time to involve the local land trust in the process. A
professionally staffed land trust may be able to per-
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form the conservation analysis, or it may be done by

a qualified professional such as a landscape architect,
ecologist, or forester, depending upon the type of land.
The earlier the environmental and conservation issues
come to light, the easier it is to incorporate them into
the project planning process. All too often, a developer
or a town will wait until a plan has already been un-
der review for some time (often during or at the end of
the SEQR process) before doing this kind of analysis.
By that time, the developer has invested considerable
sums of money in a plan that may not be environ-
mentally acceptable, and the proposed conservation
easement required by local regulations will not be
acceptable to any qualified conservation organization.
One cannot overemphasize the importance of con-
sultation with a land trust early in process, including
consideration of the land trust’s criteria for acceptance
of conservation easements. This should be part of the
conservation analysis process.

Procedurally, the conservation analysis should
occur prior to the filing of a formal application for
preliminary plat approval. In most communities this
can be done through “sketch plan” review or in the
course of a pre-application meeting or meetings and
site visits with the planning board. Such meetings are
advisable because they help to clarify expectations
about the needs and desires of both the developer and
the community. There is no formal or legally binding
output from such meetings. However, the planning
board should make clear recommendations, in the
form of “conservation findings,” which are intended
to guide the applicant in formulating a development
plan that takes into account the community’s conser-
vation objectives and likely parameters of an accept-
able conservation easement. The conservation findings
also show which areas of the property are most ap-
propriate for development and provide guidance as to
how to access these development areas. In analyzing
conservation values, the conservation analysis should
also consider appropriate ownership of the open space
land, based upon its conservation value. While the
conservation findings are not “final determinations”
in a legal sense, they are designed to give all parties a
common understanding of the development’s design
parameters so that the development plan and result-
ing conservation easement reflect the community’s
conservation goals.

The conservation analysis will often involve
weighing competing conservation interests, such as
the value of protecting scenic road frontage versus the
value of preserving intact ecosystems or ridgelines on
the “back land.” This is where the expertise of both
a land trust and land planning professionals can be
helpful in assessing the relative value of these conser-

vation interests. In the end, however, there are value
judgments to be made and the Planning Board must
make these and provide a clear and sensible rationale
in writing (the “conservation findings”). These judg-
ments must be based upon the facts about the land,
the community’s values as expressed in its planning
documents, the landowner’s goals, and the economic
reality that the developer must be allowed to develop
a portion of the property that is actually developable
and that will contribute to meeting the community’s
housing needs.

The main value of doing a conservation analysis
and findings as early as possible in the process is to
ensure that the open space preserved in a conservation
development is land that has real conservation value
and is not just the land that the developer does not
want to develop because it is unattractive, inaccessible,
or physically constrained. This approach puts the com-
munity in the driver’s seat to ensure that conservation
subdivisions fulfill their intended purposes.

Implementing the Conservation Analysis
Through the Planning, Approval, and SEQR Process.
Once the conservation findings have been made, the
developer can prepare a formal application for prelimi-
nary—or final, if there is no requirement of a pre-
liminary plat—plat approval. The application should
reflect the conservation findings and, if it does, the
Planning Board should be prepared to accept the open
space shown on the plat as the area to be protected in
the subdivision.

The preliminary plat stage is the best time to nail
down the specifics of what the restrictions will be in
the conservation easement, what uses will be allowed
on the conservation land, how that land will be man-
aged, and what form(s) of ownership would be appro-
priate. Since most of the SEQR process occurs during
the preliminary plat process, SEQR is a good vehicle
for ironing out these details, which can then be imple-
mented prior to stamping the plat as approved in the
final approval stage.

It is a common mistake to wait until preliminary
plat and SEQR review to do the conservation analy-
sis. This puts matters in the wrong order, because the
project has already been designed before sufficient
attention is paid to environmental issues. At that point,
the best one can usually hope for is mitigation of nega-
tive impacts. The true spirit of SEQR is avoidance of
impacts, not the creation and subsequent mitigation
of them. An early conservation analysis is designed to
avoid impacts by identifying environmentally signifi-
cant land before project design occurs. If that is done,
there is much less impact to mitigate.
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Selecting and Working with the Conservation
Easement Grantee. As mentioned above, the sooner
a conservation easement grantee can be identified,
the better. Ideally this happens before the project is
designed, and the prospective easement grantee is in-
volved in the conservation analysis and project design
process. In this way, the project can be designed in a
way that satisfies both the municipality’s conservation
criteria and the conservation easement criteria of the
land trust. In some cases, the easement grantee will be
the municipality itself or another governmental entity.
Most municipalities are ill-equipped to administer con-
servation easements, so this choice should normally
be a last resort, unless the municipality has developed
the capacity to administer and oversee conservation
easements.

The Planning Board should be careful to avoid
putting the applicant in a position where the Board
requires a conservation easement but no organization
will accept it. This may entail telling the applicant up
front that working out the conservation easement with
a potential grantee is his/her responsibility and should
be done as early as possible in the process to ensure a
smooth approval. In cases where this simply does not
work, the municipality must be prepared to accept the
easement. Otherwise, it risks a legal challenge that it
is requiring an applicant to do the impossible, which
amounts to depriving the applicant of the right to
develop the land. Alternatively, such a situation could
force the applicant to do a conventional subdivision
that does not preserve any land.

The Conservation Easement Requirements. The
zoning law should also specify the parameters of what
the conservation easement should contain in terms of
restrictions and use provisions.!* In addition, the local
law should specify a minimum percentage of the total
land area to be preserved as open space and how it
should be configured to ensure that the conservation
values are preserved. It is a mistake to allow the open
space to be highly fragmented or to have too many
small lots abutting it because this creates the likeli-
hood that lot owners will encroach into the protected
open space areas, creating a potential monitoring and
enforcement nightmare for the land trust.

It is a good idea to provide a buffer or other sepa-
ration between individual small lots and the protected
open space, in order to minimize the risk of encroach-
ment. The buffer can be in the form of land owned in
common by a homeowners association, if there is one,
but not protected by the conservation easement. It may
also take the form of major natural or man-made fea-
tures that block access, such as a stream, steep hillside,
cliff, or road. On a very large estate lot (over 30 acres),

the eased land may actually be part of the lot and a
buffer may be less necessary, but there should still be
a clearly marked boundary of the easement area so
that both the landowner and the land trust can readily
identify it in the field.

The Conservation Analysis and Ownership of the
Open Space. Many zoning laws arbitrarily limit own-
ership options for open space, typically to a homeown-
ers association, a non-profit conservation organization,
or the municipality. A homeowners association is often
not the best vehicle for ownership of protected open
space (often called “common open space” even though
it does not need to be owned in common). Where the
protected land is to be used for recreational purpose by
residents of the development, a homeowners associa-
tion may be appropriate. Where the land will be used
for public recreation, a municipal or other government
entity may be appropriate. However, if the resource
value of the land is as farmland or harvestable forest,
the best owner may be a private farmer or timber com-
pany who is free to use the land for farming or forestry.
If the land is ecologically sensitive, appropriate own-
ership may be a non-profit organization that special-
izes in habitat conservation or one large private estate
landowner who will leave the land untouched.

Another common misconception is that the open
space in a conservation subdivision must be accessible
to the public and/or to residents of the subdivision.
This is simply not the case. A developer is free to offer
the land for this purpose, but is not obligated to do
so, and the municipality is not obligated to accept it if
offered. Again, this all comes back to the conservation
values and conservation analysis, i.e., what the reasons
are for preserving the land as open space. The devel-
oper may want to establish a private trail system on the
property for the benefit of homeowners in the develop-
ment, and the conservation analysis may show this to
be a good use of the land. Such an approach adds value
to all of the lots. But there is no legal obligation to do
this unless the zoning requires it.

Non-Subdivision Contexts (Site Plan Review,
Special Permits, Non-Residential Uses). Conservation
easements may be required for the protection of open
space land reserved in connection with other kinds
of developments, such as industrial parks, commer-
cial developments, multi-family condominiums, and
mixed-use town centers or shopping mall makeovers.
All of the same principles discussed above in connec-
tion with subdivision approvals apply. There should
be an early conservation analysis done, and pre-appli-
cation consultations with Planning Boards and land
trusts are also essential. It is also important that these
requirements, if they are to be implemented, be spelled
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out in the relevant sections of a zoning code. Typically,
these sections are those that relate to site plan review
and sometimes special use permits as well.

Drafting the Conservation Easement
(Differences from Donated or PDR Situations)

Tax Deductibility Issues. Because there will nor-
mally be no tax deduction involved, the IRS require-
ments for tax deductibility do not need to be included
in the easement, although some or all of them may be
required by the land trust as “good practice.”

Third-Party Enforcement, Notifications, and Ap-
provals. Typically, if a land trust is the holder of the
easement, the municipality will want to have third-
party enforcement rights as authorized under Article
49 of the ECL. Similarly, if the easement requires
notification or prior approval for activities within the
easement area, such notification should be sent to the
municipality as well. The municipality’s independent
authority to review proposed uses and structures
under zoning remains separate and any approvals
required by the easement should not be confused with
approvals required by zoning or building codes.

Mapping. The easement area should be surveyed
and shown on the subdivision plat or site plan, which
should be referenced in the easement. However, if the
easement involves a more complex land management
plan or other details, it may be appropriate to attach
a separate map as an exhibit or to file such a map in
the County Clerk’s office. As mentioned above, the
area should be mapped in a way that protects land of
conservation value and minimizes fragmentation and
enforcement problems.

Treatment of Eased Land for Density Purposes.
Land already protected by a conservation easement,
such as a previously donated or purchased conserva-
tion easement, can be counted toward the density
calculation for a cluster or conservation subdivision,
unless a conservation easement or a municipal regula-
tion provides otherwise. In Friends of the Shawangunks,
Inc. v. Knowlton,' the Court of Appeals held that land
restricted by a conservation easement purchased by
the Palisades Interstate Park Commission could be
counted for purposes of a density calculation for a
development on adjoining unrestricted land. While
this point mainly affects the drafting of conservation
easements that are not required in connection with a
conservation subdivision, it is included here because
careful consideration is needed in the drafting of
all conservation easements in view of the fact that a
conservation easement does not automatically extin-
guish development rights on a parcel. As a result of

the Friends decision, it has become common practice

to include an “extinguishment of development rights”
clause in all conservation easements, whether donated,
purchased, or mandated in connection with a develop-
ment. This, in effect, makes the Friends rule inappli-
cable by explicitly stating that the land protected by a
specific conservation easement cannot be used to cal-
culate density on other land. It is also possible to draft
language in a zoning or subdivision law that either
explicitly excludes or includes land under easement
from a density calculation. This can help avoid future
disputes over this issue. For a refinement of this idea
that seeks a middle ground, see the Town of Gardiner
Zoning, section 220-21F, which allows previously eased
land to be counted for density purposes, but under
limited circumstances. This provision is designed to
make sure that landowners who donate easements are
not punished for doing so if they want to later develop
portions of their unrestricted land in an environmen-
tally appropriate way.

Conclusions and Open Issues

The use of conservation easements to protect open
space as a condition of municipal approval is still a cut-
ting edge legal issue, with numerous unresolved prob-
lems associated with it. There are many examples of
ineffective attempts to protect land from development
in connection with development approvals. Therefore,
this issue must be approached with great care and local
land use laws should be revised to clarify and specify
how such land protection is to be accomplished.

Some have questioned the desirability of requir-
ing perpetual protection of open land in this context.
What if the protected land is needed for development
someday? Should some kind of shorter term restriction
be considered? But what happens after it expires? The
experience with term restrictions to keep housing af-
fordable is sobering, as much affordable housing stock
has been lost after the term restriction expires and it
reverts to market rate housing.

It is important to understand the panoply of issues
that surround this important subject and to foresee and
avoid potential future problems. Conservation ease-
ments, properly used, can be the most effective tool for
protecting open land that the community values and
that would otherwise be developed in a manner detri-
mental to the long-term welfare of the community and
its natural environment. When conservation easements
are imposed as a condition of development approval,
the financial engine of real estate development can be
harnessed to the environmental and open space protec-
tion goals of the community at little or no cost to the
taxpayer.
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Disclosure: The author drafted the challenged provision of the
zoning law that established the Town’s conservation analysis

The eminent land planner Randall Arendt calls constrained
land “primary conservation areas” and land of conservation
value “secondary conservation areas” and some land use laws

Endnotes 7
1. Typically under N.Y. Town Law § 278; N.Y. Village Law §
7-738; N.Y. Gen. City Law § 37. process and that the court upheld.
i *!
2 9 NLY.3d 303 (2007). 8. Rustin, 2009 WL 3199194, at *8.
3. The author has even observed examples where this process Smith v. Town of Mendon, 4 N.Y.3d 1 (2004).
was done in such an informal manner that the recorded 10.  Seenote 1.
plat showed iny that an area was marked ”.open space” 11. See N.Y. GEN. MUN. LAw § 239-y (McKinney 2012).
or “conservation land,” with no accompanying recorded
document or even an explanatory note on the plat. 12. Ruston, 2009 WL 3199194.
4. 4N.Y.3d 1 (2004). 13.
2009 WL 3199194 (N.D.N.Y. 2009), aff’d, 610 E. 3d 55 (2010).
6.  See, infra, section on Drafting Zoning and Subdivision use this terminology.
Laws that Mandate Conservation Easements, subsection on 14.  See, e.g., TOWN OF GARDINER, N.Y., ZONING Law § 220-21.
Conservation Analysis.
15. 64 N.Y.2d 387 (1985).
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MUNICIPAL LIABILITY

Municipalities—Be Careful Where You Put

the Snow!
By Alyse D. Terhune

Municipal attorneys may
be called upon to address the
potential liability of munici-
palities for injuries sustained
by pedestrians who slip and
fall on ice in municipally
owned parking lots. Below is
a review of the current case
law to guide good counsel.

San Marco v. Village of
Mount Kisco

It is dark and cold at 4:45 a.m. on Friday, Febru-
ary 4, 2005 when the Village of Mt. Kisco inspects and
salts a municipally owned parking lot.! Twenty-seven
and-one-half hours later, on Saturday, February 5, at
8:15 a.m., Dale San Marco slips on a patch of black ice
and falls in the same parking lot. She suffers multiple
injuries. During the twenty-seven-and-one-half hours
between the salting and San Marco’s fall, the tem-
perature rises above freezing for nineteen hours and
then drops again. Is the Village liable for San Marco’s
injuries?

San Marco argues that she fell on black ice caused
by the melting and refreezing of a pile of snow that the
Village had plowed next to a row of meters adjacent to
parking spaces—an affirmative act by the Village that
created the hazard. She claims that the Village failed
to inspect the parking lot for unsafe conditions after
it plowed and salted, even though the Village should
have known that the temperature fluctuation would
create an icy condition—negligent maintenance.

The Village makes a motion in county Supreme
Court to dismiss the case, asserting protection under
the “prior written notice” statute. The statute exempts
a municipality from liability for injuries on public
property unless it is aware of the problem.? The mo-
tion is denied and the Village appeals to the Second
Department.

The Second Department reverses the lower court’s
decision and dismisses the case, finding that icy condi-
tions in municipally owned parking lots are analogous
to potholes in streets and uneven manhole covers.® In
other words, just like work done in streets or side-
walks, a municipality is not liable for a dangerous

condition without prior notice unless the plaintiff can
show that the dangerous condition was immediately
caused by the municipality.

San Marco appeals to the New York Court of Ap-
peals, which brings the case full circle by reversing the
Second Department and reinstating the case.

The Court of Appeals agreed with the Supreme
Court, finding that the prior written notice statue does
not protect a municipality where “a municipality’s
[affirmative] negligence in the maintenance of a mu-
nicipally owned parking facility triggers the foreseeable
development of black ice as soon as the temperature
shifts.”# As for liability, only a jury can determine
“whether the Village exercised its duty of care to main-
tain the parking lot in a reasonably safe condition by
plowing the snow high alongside active parking spaces,
and failing to salt or sand the lot on weekends, despite
the fact that it remained open seven days a week.”?

The General Rule Prior to San Marco

The general rule is that “unless the injured party
can demonstrate that a municipality failed or neglected
to remedy a defect within a reasonable time after
receipt of written notice, a municipality is excused
from liability absent proof of prior written notice or an
exception thereto.”®

However, prior written notice statutes will not
protect a municipality from inquiry into, and possible
liability for, ice-related accidents where an issue of fact
is presented as to whether the municipality created the
dangerous condition through negligent snow and ice
maintenance,” had a reasonable amount of time after
the snow event to remove ice and snow but did not,® or
knew of a defect that created the icy condition.’

In addition, the municipal action must be an af-
firmative action'” that “immediately results in the exis-
tence of a dangerous condition,” for example, where by
digging an unmarked ditch in a road or when a special
use confers a special benefit upon the locality.!! If the
hazard develops over time, the municipality enjoys im-
munity from liability.

In San Marco, the Court departed from the general
rule when it concluded that “the immediacy require-
ment for ‘pothole cases’ should not be extended to
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cases involving hazards related to negligent snow re-
moval.”!2 Even if the hazard was not immediate, com-
mon sense should have told municipal officials that
melting and refreezing snow piles can create hazard-
ous conditions. Thus, a municipality cannot avail itself
of prior notice protection if hazardous icy conditions
are reasonably foreseeable, as they were in San Marco.

How much is the “immediacy” requirement
weakened by the decision in San Marco? How does a
municipality protect itself from slip and fall liability
short of not plowing (not possible since municipalities
are required to maintain streets and sidewalks in a safe
condition) or hauling away all the plowed snow?

To answer those questions, we must analyze post-
San Marco cases to determine how the courts have
incorporated the ruling in other prior-notice decisions.
Although lower state courts must follow precedent
set by the Court of Appeals, no two cases are exactly
alike. The facts and circumstances of one case can
often be distinguished from all other cases. In other
words, judges usually have some “wiggle room” when
it comes to following precedent. So, before you retire
your snow plows, let’s review some of the cases that
preceded the December 2010 San Marco case, and some
that followed, to determine if a precedent was really
set.

Post-San Marco Decisions

In Groninger v. Village of Mamaroneck,'® the Court
of Appeals found reason not to follow the San Marco
decision.

Like Dale San Marco, Margaret Groninger slipped
and fell on ice in a parking lot owned by the Village of
Mamaroneck. She sued, claiming that the general icy
condition of the lot caused her fall. Unlike San Marco,
the Supreme Court found that the Village was not li-
able for Groninger’s fall because it had no prior notice
of the ice. Groninger’s complaint was dismissed. The
decision was upheld by the Appellate Division, Second
Department, and by the Court of Appeals. Why? What
was different?

As a threshold matter, the courts determined that
there was no merit in Groninger’s argument that no
prior notice of the icy condition was required because
parking lots are not listed among the six enumerated
locations in the prior notice statute.!* The Court of Ap-
peals cited thirty years of New York case law that con-
sistently found that publicly owned parking lots fell
within the definition of “highway” enumerated in the
statute. Thus, the Village was entitled to prior notice.

Nor did the circumstances fall within the “affirma-
tive action” exception found in San Marco. San Marco
alleged that plowing snow near active parking spac-
es—an affirmative act—and failure to check for hazard-
ous conditions after the melting and refreezing of the
snow piles—negligence —created a foreseeable, if not
immediate, hazard. In contrast, Groninger was unable
to show that an affirmative act of the Village created
the general icy condition of the parking lot. The Second
Department noted that “[t]he failure to remove all the
snow or ice from a parking lot is not an affirmative act
of negligence.”'®

Another difference between the two cases was the
credibility of the evidence offered in support of the
plaintiff’s contentions. In San Marco, incontrovertible
weather records were deemed credible evidence that
the Village of Mt. Kisco should have known that snow
piles would thaw and re-freeze, essentially providing
notice of the hazardous icy condition existing near the
active parking spaces. In contrast, Groninger offered
the expert opinion of an engineer premised on his
inspection of the parking lot conducted over two years
after she fell. The Court of Appeals viewed this testi-
mony as “mere speculation,” not evidence.!®

In a decision reached just twelve days after Gron-
inger, the Second Department, reversed a jury determi-
nation in favor of the plaintiff in another black ice slip
and fall case, Urquhart v. Town of Oyster Bay.'” Urquhart
fell in a municipal parking lot while issuing citations to
illegally parked vehicles. The Town was not afforded
protection by the Supreme Court under Town Law §
65-a (the equivalent prior notice statute).

At trial, the Urquhart jury heard testimony that it
snowed on March 8, 2005 between 12 a.m. and 9:45
p-m. Although the Town salted and sanded the park-
ing lot between 1 p.m. and 3 p.m. the same day, it did
not plow the lot because snow accumulation was only
about one inch. Urquhart fell at 9:30 the next morning,
March 9.

The Town Commissioner of Highways testified
that he decided not to sand and salt on March 9 be-
cause he saw asphalt on the parking lot that day. How-
ever, his testimony was essentially impeached by the
fact that the Town salted and sanded the lot on March
10, even though it had not snowed since March 8.

It is possible that the questionable veracity of the
Commissioner’s testimony contributed to the jury’s
finding that “the ice on which plaintiff slipped was
the result of the Town’s March 8, 2005 salt and sand
operations and that, had the Town performed its duties
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with due care, the ice condition would not have been
present.”!® The jury found that the Town’s negligence
was the proximate cause of the Urquhart’s fall and
apportioned liability between the Town (65%) and
Urquhart (35%).

The Town appealed the judgment. In a brief opin-
ion, the Second Department reversed the jury’s deter-
mination finding that “no valid line of reasoning and
permissible inferences could possibly have led ratio-
nal jurors to conclude...that [the Town’s] salting and
sanding operation resulted in a dangerous condition,
or exacerbated a previously dangerous condition....”1?

The Second Department did not offer a recita-
tion of the facts it relied upon to decide that the jury
decision was irrational. Rather, it determined that the
Town was protected under the prior written notice
law and that the plaintiff had not proved either of the
two exceptions to that law: affirmative negligence or
special use.

Decisions reached in Groninger and Urquhart
support the pre-San Marco general rule that unless a
plaintiff can provide credible evidence that a munici-
pality caused the dangerous condition that led to an
injury or, in the alternative, special use of the area at
issue, a municipality is protected from tort liability by
the prior written notice statute.

Conclusion and Recommendations

The decision in San Marco represents a departure
from the immediacy standard required to find munici-
pal negligence expressed in earlier decisions. Theoreti-
cally, San Marco broadened the instances whereby a
municipal actor could be found liable, at least in snow
and ice cases. However, few New York courts, even
the Court of Appeals, have found reason to broaden
the immediacy exceptions in post-San Marco decisions.

But they could. Although no one can predict the
weather with one hundred percent accuracy, and
while the courts have expressed some leniency where
extraordinary snow events occur, it appears that the
San Marco decision opens municipalities to the charge
of foreseeable and thus constructive notice of a dan-
gerous condition. In cases prior to and after San Marco,
the courts have denied a municipality’s motion for
summary judgment founded on prior notice where the
injured party successfully raised triable issues of fact
as to municipal negligence.?’

Therefore, to avoid costly litigation, even litiga-
tion which may ultimately fail, a municipality should
review its snow plowing and sanding procedures to

determine whether those procedures may open it to
future litigation. For example, is snow piled near active
parking places or is snow piled into a designated area
that is closed to pedestrian traffic, at least during and
after snow events? Are municipal parking lots, streets
and sidewalks monitored after freezing and thawing
weather to determine if additional treatment is neces-
sary? How contemporaneous and complete are the
snow plowing and sanding records? These and other
questions should be asked of the Superintendent of
Highways or his or her equivalent when determining
to what extent your town, village, or city may, or may
not, be protected by the prior written notice statute.

Endnotes
1. San Marco v. Village/Town of Mount Kisco, 16 N.Y.3d 111, 114
(2010).

2. N.Y. VILLAGE Law § 6-628 (McKinney 2012): No civil action
shall be maintained against the village for damages or
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any street, highway, bridge, culvert, sidewalk or crosswalk
being defective, out of repair, unsafe, dangerous or obstructed
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removed, or the place otherwise made reasonably safe. See also,
N.Y. TowN Law § 65-a; N.Y.GEN. MUN. Law §§ 50-e(4), 50-g;
N.Y. CPLR. §9804.
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in the existence of a dangerous condition”) and Oboler v. City
of New York, 8 N.Y.3d 888 (2007) (motion to dismiss affirmed
where plaintiff failed to present evidence of affirmative
negligence or special use exception to prior written notice
requirement).

San Marco, 16 N.Y.3d at 117.
Id. at 118.
Poirier v. City of Schenectady, 85 N.Y.2d 310, 313 (1995).

See Dauria v. New York, 178 A.D.2d 289 (1st Dep’t 2000) (City
liable where testimony of a City supervisor stated that the
subject area had been plowed by the City in a manner near the
curb which did not meet City standards); Siddon v. Village of
Massena, 65 A.D.2d 832 (3d Dep’t 1978) (Village liable where it
was foreseeable that pedestrians would be compelled to walk
up and over snowbanks Village concededly created between
the parking meters and failed to remove the snowbanks in
conformity with prior practice).

8. See Mandel v. City of New York, 44 N.Y.2d 1004 (1978) (City
not liable where extraordinary snowfall had occurred only two
days prior to plaintiff’s slip on a mound of snow located partly
on the sidewalk). Compare Candelier v. New York, 129 A.D.2d
145 (1st Dep’t 1987) (City liable where evidence was offered
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water resulted in dangerous ice formation).
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Oboler v. City of New York, 8 N.Y.3d 888, 889-90 (2007)
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San Marco, 16 N.Y.3d at 116.
17 N.Y.3d 125 (2011).
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Law § 6-628.

Groninger v. Village of Mamaroneck, 67 A.D.3d 733, 734 (2d
Dep’t 2009).

16. Id.at129.
17. 85A.D.3d 899 (2d Dep’t 2011).

18.  Urquhart v. Town of Oyster Bay, 2010 N.Y. Misc. LEXIS 6425,
8-9 (N.Y. Sup. Ct., Dec. 10, 2010).

19.  Urquhart v. Town of Oyster Bay, 85 A.D.3d,899, 900 (2d Dep’t
2011).

20. Gennaro v. Locascio, 18 A.D.3d 811 (2d Dep’t 2005) (judgment
as a matter of law upheld where there was a rational process
by which the court could find in the plaintiffs’ favor after
considering evidence viewed in the light most favorable to the
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may properly be drawn from the facts presented); Pennamen
v. Town of Babylon, 86 A.D.3d 599 (2d Dep’t 2011) (plaintiff
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Municipal Contract Issues Involving Emergency

Medical Services
By Bradley M. Pinsky

The phone rings at the
911 dispatch center. A call
taker answers the phone and
hears a cry for help from
a babysitter of a 9-month-
old child. The child is not
breathing. The dispatcher
looks at the dispatch proto-
cols in order to determine
which ambulance will be
dispatched to the emergency.
Which service should be
dispatched? Should it be the
volunteer service which has proven only partially reli-
able? Can the dispatcher afford to wait ten minutes to
determine if enough volunteers respond to the station
or scene? Should the dispatcher ignore choices made
by a municipality to dispatch its contracted service,
rather than dispatching another service with an ambu-
lance which is closer to the emergency? These ques-
tions plague dispatcher entities every day.

In order to understand the issues involved in
arranging and contracting for ambulance services, mu-
nicipalities must understand the basic legal framework
of ambulance services, the rights of dispatch entities,
the limitations of the present system, and the available
solutions.

Certificates of Need

Municipalities have limited choices when deter-
mining which ambulance service(s) should provide
care to their residents. Article 30 of the Public Health
Law restricts the territories in which ambulance
companies may receive patients. With few exceptions,
an ambulance company may only receive patients in
a territory for which it has been provided a “Certifi-
cate of Need.”! Certificates of Need (“CONs”) are not
easily obtained. Among other factors, an ambulance
company must prove to the state that a need exists for
its additional services in addition to the other existing
ambulance companies. Thus, only those ambulance
companies which hold a CON may provide ambulance
services to a municipality.

This CON requirement was created in the mid-
nineteen seventies. When the CONs were distributed
to existing ambulance companies, such companies

were provided CON s for the territories they served

at that time. Although new companies have obtained
CON: s in areas of the state, and some companies have
expanded their operating territory to permit them to
legally serve additional areas, the ambulance company
CONs were not originally distributed in an attempt

to equalize the availability of services or to ensure the
most prompt response times. Thus, companies hold
CONs but may not be located in or near the entities to
best serve their patients.

The Public Health Law does permit a municipality
to obtain its own CON for two years, and then grants
a presumption of need to the municipality when it ap-
plies for a permanent CON.? Thus, a municipality may
not be restricted to existing ambulance services when
considering potential solutions.

Municipal Involvement

Municipalities have no legal duty to provide or
arrange for ambulance services, unless the municipality
has established one or more ambulance districts. Un-
derstandably, many municipal boards feel compelled to
arrange for services in order to provide for the health,
safety and welfare of their residents. State law provides
municipalities with the authority to contract for ambu-
lance services, to provide their own ambulance services
or to engage a variety of options to arrange for ambu-
lance services.’

Municipalities vs. Dispatchers

It should be argued that the municipality’s selec-
tion of an ambulance provider under the General
Municipal Law was designed to instruct the dispatcher
which company to select to respond to an emergency.
While municipalities are statutorily authorized to pro-
vide and/or arrange for ambulance services,* dispatch
entities have no statutory authority to disregard the
instructions of a municipality or to choose their own
service in place of that of the municipality. Despite this
fact, several dispatch entities make their own decisions
which run contrary to the instructions of a municipal-
ity, possibly in an effort to reduce response times and
increase the reliability of the ambulance service being
provided for any given request for help. However,
these actions, while maybe based on good intent, frus-
trate the efforts of the municipality.
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Volunteer Organizations on the Decline

Many ambulance corps became successful from
the efforts of volunteers. However, as volunteers be-
come less available to provide their time, the reliability
of some volunteer ambulance corps has declined. As a
result, although the 911 service may dispatch the vol-
unteer ambulance corps, the 911 center frequently has
no idea whether any volunteers have left their homes
or work to respond to the emergency. It is common
in New York to wait five or ten minutes before the
dispatch center seeks another ambulance company to
respond to the emergency.

Even though the “closest available ambulance”
may be the best choice to provide ambulance services,
only holders of a CON for such territory may legally
be dispatched. An exception exists only if there are no
other holders of CONs available or willing to respond.
Thus, the CON system may actually result in increased
response times, forcing 911 services to dispatch am-
bulance companies that have no vehicles in a reason-
able vicinity of the emergency and to overlook other
services that could respond in a timely manner.

For-Profit Companies

For-Profit companies frequently have a CON for
entire counties. These companies staff their ambu-
lances with paid employees. In many areas, For-Profit
companies are the best choice to be the provider, as
no other reliable options are available. These services
frequently provide non-emergency transfers to or from
hospitals or other health care facilities and may not be
available to respond to emergencies. Volunteer services
generally do not participate in non-emergency trans-
fers and remain available for emergency responses
only. Moreover, For-Profit companies cannot afford to
locate ambulances in areas with low call volumes, such
as rural areas. Thus, the response times of For-Profit
companies may be extended due to the distance that
they must travel to arrive at the emergency.

Fire Department Rescue Squads

Fire Departments have traditionally provided
ambulance services in addition to providing fire
protection. General Municipal Law 209-b deems these
services “Rescue Squads.” Rescue squads are much
like any other ambulance company, except that the law
strictly prohibits them from billing for services. Rescue
squads also commonly suffer from lack of volunteers
to staff their ambulances. Unfortunately, the squads
cannot afford to hire staff to fill the gaps without in-
creasing the public tax burden.

Private Services vs. Volunteer Services

Many For-Profit companies respect the volunteer
corps’ missions to respond to emergencies in their
territories and do not act in a predatory nature by
attempting to take over the service contracts. Some
For-Profit companies are willing to supplement the
Not-For-Profits while others actively attempt to put
Not-For-Profits out of business.

While a municipality may contract with a For-
Profit company in lieu of a Not-For-Profits ambulance
corps, it may also create a long-term issue for the
residents. First, removing the volunteer corps from
the response plan may lead to the end of the volunteer
corps. This in turn destroys competition and limits
a municipality’s options and negotiating power in
the future. Some For-Profit companies have offered
significant contractual concessions to a municipality
during contract negotiations against a Not-For—Profit
ambulance corps, but one must question the For-Profit
company’s willingness to provide the same level of
service, under the same conditions, when the competi-
tion has disappeared. The existence of the volunteer
corps creates competition which can be better for the
municipality and its residents.

Solutions

Reliability and predictability. These are the keys
to ambulance protection. Volunteer ambulance and fire
services offer the best bargain but reliability may be
questionable. For-Profit companies may not be avail-
able, may demand too a high contract fee, or may not
guarantee a response rate. So what are some solutions
being tried today?

Paid employees. Paid employees are one good
answer to the problem. Staffing an ambulance service
creates reliability and ensures at least the first ambu-
lance can respond, but staffing takes money. Where
does the money come from? Taxes alone cannot be
the answer. The solution lies in the ability of an am-
bulance company to bill for its services. Billing can
generate revenues averaging about $325 per call, for
Basic Life Support level calls. The revenue generated
by Advanced Life Support level calls is higher. Thus,
an ambulance company which transports even 300
patients can collect enough revenue to afford a daytime
staff five days a week.

Can the patients afford to be billed? Persons over
65 receive Medicare. The extremely poor receive Med-
icaid. Persons involved in car accidents receive no fault
coverage and persons injured at work are covered by
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workers compensation. Veterans have coverage, and
persons with insurance are certainly covered. Billing
can be the answer. Moreover, not billing patients can
actually be costly to a patient. Medicare will deny pay-
ment to an advanced life support (“ALS”) company

if the company provided ALS care while assisting a
basic life support ambulance company which does not
bill for services. However, Medicare permits the ALS
company to bill the patient directly. Thus, elderly resi-
dents will receive a bill for services from the ALS-only
provider up to almost $1,000 for advanced life support
services, even if the transporting ambulance does not
impose charges for its service.

Fire Department billing. As mentioned, General
Municipal Law 122-b prohibits fire departments from
billing. However, nothing prevents the members of the
fire department from forming a truly separate not-for-
profit corporation with its purpose to provide ambu-
lance services. So long as this new ambulance service
is legally and ethically structured to act as a separate
organization, it can bill for its services. The fees can be
utilized to hire employees. As a bonus to the munici-
pality, if the new organization hires persons who are
also qualified volunteer firefighters, the employees can
leave work to staff a fire engine in the event of a fire
call, thus ensuring enhanced fire services!

Crew confirmation. What about volunteer re-
sponses? The system works when volunteers respond
to emergencies. The system does not work efficiently
when dispatchers are required to wait to see if vol-
unteers arrive at the station or respond to the scene.
Waiting can take 15 minutes or more! However, if a
dispatcher could know in a minute that a crew was
in route to the station or scene, the system improves
dramatically. Numerous New York State counties
have turned to a patent pending system called lam-
Responding.com. This system permits responders to
immediately notify dispatch that they are responding
to the station or scene, simply by pressing a button on
their phone. Dispatchers and persons at the station can
view the list of responders and know within seconds
following the dispatch whether a crew will arrive or

whether mutual aid services are required. Putman
County’s dispatchers, for example, monitor the
IamResponding.com display and announce each re-
sponder or lack of responder. If insufficient manpower
is available, the call is quickly turned over to another
agency. The patient is not forced to wait. This saves
time and, potentially, lives.

Conclusion

Ambulance service issues are complicated, but re-
sponse reliability can be obtained. Billing revenue can
permit the Not-For-Profit to employ staff, and utiliz-
ing a crew confirmation system will decrease response
times. By preserving the not-for-profit services, the
For-Profit services can be utilized as backup services
or to provide advanced life support services, without
being overtaxed. There are answers, but the municipal-
ity needs to be creative. Dispatch entities are part of the
solution, but must be given the tools to help solve the
problem. Dispatchers cannot be forced to hope that an
ambulance responds, and patients cannot keep waiting
for a response that may not be quickly forthcoming.
The solutions are out there.

Endnotes

1. N.Y. Pus. HEALTH Law § 3006 (McKinney 2012).
2 N.Y. Pus. HEALTH Law § 3005(4).

3. N.Y. GEN. MUN. Law § 122-B.

4 N.Y. PuB. HEALTH Law § 3003.

Bradley M. Pinsky is an attorney and firefighter
in Syracuse, New York with the law firm of Scicchita-
no & Pinsky, PLLC. His law firm represents hundreds
of ambulance services, fire departments and fire
districts throughout New York and serves as special
counsel to several municipalities. He lectures nation-
ally, has a monthly radio show with a major publish-
ing company, and has authored the popular “Fire
Department Law & Management Resource Manual.”
His firm maintains a website at www.emsfirelaw.com.
He is also a part owner of lamResponding.com.
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The Collateral Estoppel Effect of a Parole Revocation
Hearing in a Civil Rights Claim

By Karen M. Richards

The doctrine of collateral
estoppel, also known as issue
preclusion, prevents a party
from relitigating an issue
decided against that party
in a prior adjudication.! This
doctrine protects parties from
multiple lawsuits, conserves
the resources of the court and
the litigants, and ““fosters
reliance on judicial action by
minimizing the possibility of
inconsistent decisions.””? The
party seeking to invoke collateral estoppel has the bur-
den of showing the identity and decisiveness of issues,
while the party against whom preclusion is sought
bears the burden of showing that he did not have a full
and fair opportunity to litigate the issues.

It is an affirmative defense that can be waived if
it is not pled in a timely manner.* However, a district
court may consider this defense, even if it was raised
for the first time during summary judgment proceed-
ings, provided that the plaintiff was given notice of the
defense and had an opportunity to respond to it.5> A
district court may also sua sponte consider the issue of
collateral estoppel because it furthers the strong public
policy of economizing the use of judicial resources by
avoiding relitigation.®

Because the doctrine of collateral
estoppel places termination of litiga-
tion ahead of the correct result, its ap-
plication “has been narrowly tailored
to ensure that it applies only where
the circumstances indicate the issue
estopped from further consideration
was thoroughly explored in the prior
proceeding, and that the resulting
judgment thus has some indicia of
correctness.””

It has been applied in circumstances where the
issue was litigated and decided by an administrative
agency; however, when the doctrine is applied to the
determination of an administrative agency, New York
courts additionally require the agency’s determination
to have been “quasi-judicial” in character rather than

legislative.® Parole revocation hearings satisfy this re-
quirement because they “have safeguards comparable
to those found in judicial trials.”’

Parole revocation hearings are admin-
istrative in nature but they have many
of the indicia of judicial proceedings.
Minimum due process requirements
such as written notice of claimed
violations; disclosure to the parolee of
evidence against him; an opportunity
to confront and cross examine adverse
witnesses; a neutral and detached
hearing officer; and a written state-
ment by fact finders of evidence relied
upon and reasons for revoking parole,
serve as a buffer against constitutional
infringements.'”

Additionally, in a parole revocation hearing, the
parole authorities have the burden of proving a parole
violation by a preponderance of the evidence, which
is the same burden of proof in a 42 U.S.C. § 1983 cause
of action.!! Thus, a determination made by an admin-
istrative law judge in a parole revocation hearing may
preclude a parolee from relitigating an issue in a civil
rights lawsuit brought pursuant to § 1983.12

In Banks v. Person, the doctrine of collateral estop-
pel was successfully invoked in a civil rights lawsuit
where the plaintiff alleged excessive force.!3 In Banks,
upon arriving at his parole officer’s office, Banks was
immediately handcuffed and told he was wanted for
questioning in connection with attempted murder. The
parole officers claimed that Banks became agitated
and began kicking and jumping, and as a result of his
actions, it took many officers to subdue him. Banks did
not admit to any conduct that provoked the exercise of
force by the parole officers.

The district court, in determining whether collat-
eral estoppel applied, examined whether there was an
identity of issue between the parole revocation hearing
and the § 1983 claim. At the parole revocation hear-
ing, the issue decided was whether Banks had violated
the terms of his parole by allegedly resisting arrest,
failing to follow instructions, and posing a danger
to himself and other individuals. The administrative
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law judge sustained the parole violation, finding that
Banks acted violently to the attempt to detain him

for questioning.!* The district court found that there
was an identity of issue because the issue litigated at
the parole revocation hearing—Banks’ conduct in his
parole officer’s office—was the same issue the defen-
dants sought to bar Banks from relitigating in the civil
rights case.

Next, the court examined whether the factual
findings concerning Banks’ conduct in his parole
officer’s office were necessary to the judgment sustain-
ing Banks’ parole revocation. The court found that
“[gliven the nature of the charge, a finding that Banks
had acted dangerously [in his parole officer’s office]
was clearly necessary to the ultimate determination
that Banks violated a term of his parole.”1>

The court also considered whether Banks had
a full and fair opportunity at the parole revocation
hearing to litigate the issue of his conduct. At the
hearing, Banks was represented by competent coun-
sel, who had the opportunity to call, cross-examine,
and subpoena witnesses. Further, “Banks’ incentive to
vigorously litigate the propriety of his parole revoca-
tion was high. If the violation was sustained, Banks’
liberty was at stake.”'® These factors demonstrated to
the court that Banks had a full and fair opportunity at
the parole revocation hearing to litigate the issue of his
conduct in his parole officer’s office.

Since the issue in question was actually and
necessarily decided at the parole revocation hearing,
and since Banks had a full and fair opportunity to
litigate the issue, the district court found that collateral
estoppel was applicable. Therefore, Banks could not
relitigate the issue of his conduct in his parole officer’s
office in the § 1983 action.

Collateral estoppel was raised as a defense, unsuc-
cessfully, in Curry v. City of Syracuse, where a parolee
sued the city and one of its police officers, both
individually and as a police officer.'” In Curry, Officer
Lynch responded to a call of shots fired in a high crime
area and saw a man coming out of a yard in the area
where the shots had been fired. Lynch chased after
the man, later identified as Curry, while continually
ordering him to stop. Lynch eventually tackled Curry
and attempted to handcuff him while the two were
struggling. During the struggle, Curry hit Lynch in the
head and also reached for and pulled an object out of
his sock, which he then threw away.!® Lynch hit Curry
with his police radio numerous times and called for
help.? Another officer responded to Lynch’s call for
help, and the two officers handcuffed Curry. Curry

told the officers he ran from them because he was on
parole and was out past his curfew.

A Violation of Release Report charged Curry with
threatening the safety and well-being of a police officer
by resisting arrest, possessing a controlled substance,
violating his curfew, and threatening the safety and
well-being of a police officer by striking Lynch. The
administrative law judge presiding over the parole re-
vocation hearing found that Curry violated his parole
by being out past his curfew and by threatening his
safety and that of the officers.

Curry brought claims of excessive force and false
arrest against the city and Lynch pursuant to 42 U.S.C.
§ 1983. In determining the collateral estoppel effect of
the parole revocation hearing to the civil rights action,
the Second Circuit considered four factors.

The first factor considered was whether there was
an issue of identity. Curry’s actions in threatening and
striking Lynch were the primary subject of testimony at
the parole revocation hearing, and his actions were an
issue in the federal court action. Thus, the Second Cir-
cuit found “the issue being raised in the present case is
identical to an issue that has already been decided in a
previous adjudication.”?

The second factor examined was whether Curry
was represented by competent and experienced coun-
sel at the parole revocation hearing. Curry’s attorney in
the § 1983 action did not dispute the city’s contention
that Curry’s attorney at the parole revocation hearing
was experienced and competent. Instead, he argued
that he would have taken a different defense tactic at
the hearing. The Second Circuit found that:

Curry was represented by competent
counsel at the parole revocation hear-
ing. He had a strong “incentive and
initiative to litigate” this issue at the
parole revocation hearing, because he
knew that a finding by the AL]J that he
had struck Lynch would almost cer-
tainly result in his incarceration. Curry
had the opportunity to call witnesses,
to testify himself, to present evidence,
and to cross-examine Lynch and Of-
ficer Yarema; the fact that he chose not
to testify, and that his counsel conduct-
ed only a limited cross-examination
[of the officers], is beside the point.
The opportunity was clearly there.
Accordingly, we find that Curry had a
full and fair opportunity to litigate this
issue before the ALJ.?!
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The third factor considered by the Second Cir-
cuit was whether new evidence was available. Curry
claimed that he did not have a full and fair opportu-
nity to litigate the issue of whether he struck Lynch
because there was new evidence that was not available
at the parole revocation hearing. The new evidence
was the officers” deposition testimony, which Curry
contended, contradicted the testimony given by the
officers at the parole revocation hearing. However, the
Second Circuit found that this new evidence related to
the issue of the force used by Lynch, not to the issue of
Curry striking Lynch. Therefore, the new evidence did
“not prevent application of collateral estoppel on the
question of whether Curry struck Lynch.”??

The last factor examined was whether the issue
that was decided at the parole revocation hearing was
decisive of the § 1983 action. The Second Circuit was
unable to find any New York precedent construing the
term “decisive” in this context; however, it defined
it as “an issue is “decisive in the present action” if it
would prove or disprove, without more, an essential
element of any of the claims set forth in the com-
plaint.”?® Applying this definition, the Second Circuit
found that the issue of whether Curry struck Lynch
was not decisive of whether Lynch used excessive
force because “[e]ven if Curry struck Lynch, it is pos-
sible for Curry to prevail on his excessive force claim
if he is able to show that Lynch used more force than
was necessary to subdue him.”?

Although Curry was represented by competent
and experienced counsel, and had the incentive and
initiative to litigate the propriety of his parole revoca-
tion, and there was no relevant new evidence, the issue
of whether Curry struck Lynch was not decisive to
Curry’s claim of excessive force. Therefore, collateral
estoppel could not be applied in the § 1983 action.

The defense of collateral estoppel was also rejected
in Hernandez v. Wells.?® In Hernandez, the plaintiff, a pa-
rolee, went to a correctional facility to leave a package
of clothing for a friend. An altercation ensued when
Wells, a corrections officer, refused to allow him inside
the facility. When Hernandez demanded to speak to
a captain, Wells responded by handcuffing Hernan-
dez and advising him that he was under arrest. Wells
claimed he handcuffed Hernandez because Hernandez
punched him in the face, a claim that Hernandez de-
nied. Hernandez was charged with assault, obstructing
governmental administration, and harassment.

A few weeks later, the New York State Division
of Parole issued a violation of parole warrant on
Hernandez, charging him with eight violations of his

conditions of release, six of which were connected to
the events at the correctional facility. At the final parole
revocation hearing before an administrative law judge,
both Hernandez and Wells testified at the proceeding.
Notably, the administrative law judge found Wells’
testimony credible, but not Hernandez'’s testimony.
The administrative law judge found that Hernandez
punched Wells and concluded that the charges of
physically assaulting an officer and causing injury and
assaulting a peace officer and preventing that officer
from performing his duties had been proven by a pre-
ponderance of the evidence.

Hernandez filed an action pursuant to 42 U.S.C.
§ 1983, alleging deprivation of federal rights, mali-
cious prosecution, and malicious abuse of process, and
naming the city of New York, the city’s Department
of Corrections, and a number of corrections officers,
including Wells, as defendants. During discovery, the
defendants, for the first time, provided Hernandez
with portions of Wells” disciplinary history. The disci-
plinary history revealed that Wells had filed a Use of
Force Report in which he stated that, when an inmate
attacked him and other corrections officers first, they
had to use force in self-defense. The report was false—
a video tape from a monitor revealed that the officers,
not the inmate, were the aggressors. In addition to fil-
ing a false report, Wells also provided false information
about the incident at a hearing. He was disciplined as a
result of his actions. The closing memorandum for the
assault case stated, “[s]hould Officer Wells violate any
of the Department’s Rules or Regulations at any time
in the future, his expeditious termination is virtually
assured.”?¢

Hernandez argued that collateral estoppel was
inappropriate in the civil rights lawsuit because he did
not know at or before the parole revocation hearing
that Wells had been disciplined for falsely claiming
that an inmate assaulted him. The district court found
Hernandez’s argument “powerful,” for “[i]f significant
new evidence has been uncovered since the parole re-
vocation hearing, [the court] cannot find that Hernan-
dez had a full and fair opportunity to present his case
at the hearing without that evidence.”?

The defendants argued that Wells” disciplinary
history was available during the parole revocation
hearing because Hernandez’s attorney could have
discovered it by cross-examining Wells. The district
court rejected this argument, finding that Hernandez’s
attorney had no “good-faith basis” for asking Wells
about his disciplinary history at the parole revocation
hearing.?
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The defendants also argued that Wells” disciplin- role revocation hearing and denied the parolee a
ary history was not significant evidence that could full and fair opportunity to litigate.
have helped Hernandez’s case and changed the deci-
sion rendered by the administrative law judge. The
district court disagreed, stating:

(3) Whether the parolee had an incentive to
vigorously litigate his position at the hearing.
Generally, this factor is present because failure

The AL]J did not learn that Wells had to do so would likely result in the parolee’s

made a false claim in the past about incarceration.

being assaulted on the job, and it

is at least likely that such evidence

would have affected her evaluation of

Wells’ credibility. Furthermore, Wells’

(4) Whether new evidence is available. A pa-
rolee’s claim of new evidence is only success-
ful if the new evidence is relevant to the issue

disciplinary history suggests a motive at question, not merely because it is evidepce

for him to lie about the [incident with that Wasn’t available at the parole'revocatlon

Hernandez], as Wells was told in 1998, hearing. It must be shown that, without the new

evidence, the parolee was denied a full and fair

opportunity to present his case at the parole
revocation hearing.

after he had filed a false report of an
assault and then lied about it, that he
would almost certainly be fired if he

transgressed again. Because Wells’ (5) Whether the issue would prove or disprove,
credibility was central to the ALJ’s without more, an essential element of any of
determination that an assault had the claims set forth in the complaint. This is
occurred, Wells” disciplinary history clearly the most difficult factor to overcome in
amounts to significant evidence that persuading a court that collateral estoppel is ap-
certainly could have altered the ALJ’s propriate in the § 1983 action.

factual findings.?
Collateral estoppel is a defense that is all too often

The district court thus found that Hernandez did overlooked in § 1983 actions, but if successfully raised,
not have a full and fair opportunity to litigate the it serves to protect the resources of municipal defen-
assault at the parole revocation hearing because he dants by avoiding relitigation of issues decided at a
presented his case to the administrative law judge parole revocation hearing.

without the benefit of this important new information.
Accordingly, collateral estoppel was inappropriate,

and Hernandez could relitigate the administrative law Endnotes
judge’s finding that Hernandez assaulted Wells.30 1. Banks v. Person, 49 F.Supp.2d 119, 126 (E.D.N.Y. 1999).
. o 2 Id. (quotation omitted).
As case law demonstrates, in deciding whether s I
to raise the affirmative defense of collateral estoppel ' ' , ,
4. Curry v. City of Syracuse, 316 E3d 324, 330-331 (2d Cir. 2003),

In an action brought pursuant to 42 U.S.C. § 1983, a appeal after remand, Curry v. Lynch, 323 E. App’x 63 (2d Cir.

municipal attorney should evaluate the following: 2009).
(1) Whether there was an identity of issue be- 5. Curry, 316 E3d at 331.
tween the parole revocation hearing and the 6. Doe v. Pfrommer, 148 F.3d 73, 80 (2d Cir. 1998).
civil rights lawsuit. The issue litigated at the 7. Hernandez v. Wells, 2003 WL 22771982, *5 (S.D.N.Y. 2003)
parole revocation hearing must be the same is- (citation omitted).
sue the defendant seeks to bar the plaintiff from 8. Doe, 148 F.3d at 79 (citation omitted).
relitigating in the civil rights case. 9. Johnson v. Kelsh, 664 F.Supp. 162, 165 (S.D.N.Y. 1987).

10. Id. (citations omitted).

(2) Whether the parolee was represented by
11.  Banks 49 FSupp.2d at 128-129 (citation omitted).

competent and experienced counsel at the

parole revocation hearing. Inexperience with 12, Id. at129.
parole revocation hearings may not weigh 13, Id. at128-29.
heavily against invoking collateral estoppel if 14. Id. at 127.
the attorney has other trial experience. To deny 15 Id at128.

collateral estoppel on this issue, the attorney’s
incompetence and inexperience must have had
an identifiable effect on the outcome of the pa-

16. Id.at129.
17. 316 F3d 324 (2d Cir. 2003).
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18.  Lynch later searched the area for the object thrown by Curry that he was not very familiar with parole, but he also stated
and found a plastic bag containing a substance consistent with that he had been a trial attorney for twelve years.

crack cocaine. The court stated that: “Although Hernandez suggested that his

19. Curry was a professionally trained boxer and was the 1995 attorney’s alleged inexperience deprived him of a full and fair
Golden Gloves Lightweight Champion for Upstate New York. opportunity to litigate, he does not identify any deficiencies in
20.  Curry, 316 E3d at 331-32. [his 1ayvyer ’s] pe,rfgrmanc?. Because Her.nandfe; does not allege
o ] that his attorney’s inexperience had any identifiable effect
21.  Id. at 332 (citations omitted). on the outcome of the parole revocation hearing, he does not
22 Id. at332nb5. demonstrate that [his lawyer’s] supposed failings denied him a
full and fair opportunity to litigate.” Id.
23. .
24. Id. At trial, the jury ruled in favor of Officer Lynch. Curry v. . .
Lynch, 2009 WL 1054060 (2d Cir. 2009). Ms. Richards argued the doctrine of collateral
25. 2003 WL 22771982 (S.D.N.Y. 2003). es.top}.)e.l before the c.llstrlct court and the Sec.ond
%. I at*3. Clrcult.m Curry v. City of Syracuse. She received
07 I at %6 (citati ted her Juris Doctor, magna cum laude, from Syracuse
-+ Idat?6 (citations omitted). University College of Law in 1995. She is an Associ-
28 14 ate Counsel, Office of University Counsel, the State
2. I University of New York. The views expressed are her
30. Id.at*8. Hernandez also argued that the inexperience of his own and do not necessarily represent the views of the
attorney at the parole revocation hearing weighed against the State University of New York or any other institution

application of collateral estoppel. At the parole revocation

hearing, his attorney admitted to the administrative law judge with which she is or has been affiliated.
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“A Distinction Without a Difference(?)":
Supreme Court to Decide Whether Qualified Immunity
Extends to Municipalities’ Privately Retained Counsel

By Daniel Gross

Legal work done by
municipalities and govern-
ment agencies everywhere
is commonly outsourced to
private attorneys. Municipali-
ties frequently retain private
counsel to aid, assist, or even
solely perform vital govern-
ment functions for a variety
of reasons, including cost and
expertise. Outsourcing legal
work to private attorneys
can be found at all levels
of the government; it is a
regular practice in both small municipalities, where it
may be fiscally impossible to employ in-house counsel,
and large municipalities, who may find their in-house
staff facing a conflict of interest or without the required
expertise for particular legal issues.

However, this relationship of private attorneys
performing legal work on behalf of municipal clients
can, in some instances, create an uncomfortable strain
on the doctrine of qualified immunity. The doctrine of
qualified immunity shields government officials from
civil liability for their professional conduct as long as
they did not act in bad faith or unreasonably.! Qualified
immunity balances “two important interests—the need
to hold public officials accountable when they exercise
power irresponsibly and the need to shield officials
from harassment, distraction, and liability when they
perform their duties reasonably.”> New York has long
recognized the doctrine of qualified immunity for gov-
ernment officials performing municipal functions.?

Consequently, this leads to the question of whether
private counsel, employed by a municipality to perform
municipal functions, may qualify for immunity. After
all, qualified immunity would be given to an in-house
government attorney performing the same function as
the privately retained attorney.

The value of private counsel for the effective
functioning of municipalities gives the recently certi-
fied (and argued) case of Filarsky v. Delia® even more
importance. Filarsky, which originated from a 2010
Ninth Circuit decision, addresses: whether a private at-
torney, while representing a municipality in a municipal
proceeding, is entitled to the same qualified immunity
extended to government officials.®

Underlying Facts

The facts of the underlying case, Delia v. City of
Rialto,” are straightforward. A firefighter for the City of
Rialto, California, was on medical leave from work after
receiving a doctor’s note. The doctor’s note, however,
did not place any physical restrictions on the firefight-
er’s activity. The firefighter maintained off-duty status
through a number of follow-up visits with his doctor,
with each subsequent doctor’s note failing to place any
physical restrictions on the firefighter.?

In time, and partly due to the firefighter’s history
of disciplinary infractions, the city became suspicious
of the firefighter’s extended work absence, and hired a
private investigator to monitor the firefighter while he
was out on medical leave. Soon enough, the firefighter
was caught on videotape buying and loading building
materials from a home improvement store.

Subsequently, the city launched a formal internal
affairs investigation to determine whether the fire-
fighter fabricated his injury, and retained Steve Filarsky
“to provide legal analysis during the investigation, to
propose disciplinary actions, and to participate in legal
proceedings and hearings.” Filarsky, a private attorney
who primarily practiced labor and employment law, had
previous experience conducting internal affairs investi-
gations, and had conducted a number of past investiga-
tions for the city.

As part of the investigation, the firefighter was
ordered to appear for an interview to be conducted by
Filarsky. The firefighter attended the interview with his
attorney; two battalion chiefs, in addition to Filarsky,
were also present. During the interview the firefighter
was questioned about his current home construction
projects, and shown the incriminating video of him
purchasing home improvement materials. The firefighter
conceded that although he did have home improvement
projects in progress, the purchased building materi-
als had not been used and were currently sitting in his
home. Filarsky, after consulting with fire officials, offered
to terminate the investigation if the firefighter could pro-
duce the materials. Filarsky was granted a written order
to produce from the Fire Chief, who was not present for
the interview.

Despite his initial protests, the firefighter was fol-
lowed to his home by fire officials, who waited outside.
Pursuant to the Fire Chief’s order, the firefighter pro-
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duced the building materials to the fire officials waiting
outside of the house. The city thereafter terminated the
internal investigation.

The firefighter subsequently filed a 42 U.S.C. §
1983 lawsuit against the city, fire officials, and Filarsky,
alleging violations of his Fourth Amendment right to
privacy and Fourth and Fourteenth Amendment right
to be free from unreasonable searches. The district court
granted summary judgment in favor of the city, finding
that the municipal officials, including Filarsky, were
entitled to qualified immunity.

The Appeal

On appeal, the Ninth Circuit upheld the district
court’s decision; however, the court reversed the finding
that Filarsky was entitled to qualified immunity, albeit
somewhat reluctantly.!’

This apparent reluctance arose from a Sixth Circuit
case, Cullinan v. Abramson, which extended qualified
immunity to a private law firm that served as the city’s
outside counsel.!! Cullinan involved a lawsuit brought
by the investment manager for the Louisville, Kentucky
police pension fund against the city, city officials, and
the private law firm representing the city. The man-
ager’s complaint alleged that city officials, in retaliation
for his opposition to the city’s withdrawal of funds from
the police pension fund, sought to have the manager
fired from the fund. At the time, the city was facing se-
vere financial problems and believed that placing more
capital in the County Employee Retirement system (spe-
cifically from the “excess funds” of the police pension
fund) would ease the burden. The manager brought
suit under § 1983, citing a First Amendment violation of
free speech, and a Fourteenth Amendment violation of
deprivation of property without due process of law. The
city officials and private counsel moved to dismiss on
the grounds of qualified immunity.

Despite not being a “government employee” in the
conventional sense, the Sixth Circuit extended qualified
immunity to the private law firm. The court’s rationale
relied on language from a prior Supreme Court deci-
sion, Richardson v. McKnight, which had pointed out that
the common law “did provide a kind of immunity for
certain private defendants, such as doctors or lawyers
who performed services at the behest of the sover-
eign.”1? Satisfied with this language from Richardson,
the Cullinan court pointed out that “[t]he city retained
outside legal counsel for the defense of the lawsuit,
entering into a professional services agreement with
[private counsel,]”!® and that there was “no good reason
to hold the city’s in-house counsel eligible for qualified
immunity and the not the city’s outside counsel.”**

Despite the attractive rationale and symmetric fact-
pattern of Cullinan, the Delia court, sitting as a panel,

was bound by precedent under the “rule of interpanel
accord,” which holds that only courts of appeal which
sit en banc, and not as panels, can overrule a previ-

ous panel decision. Therefore, subsequent panels must
follow precedent “unless an en banc decision, Supreme
Court decision, or subsequent legislation undermines
[the previous panel] decision.”!> Unfortunately for
Filarsky, no such exception existed, and a Ninth Circuit
panel had previously denied qualified immunity to a
private attorney who was representing a municipality in
Gonzalez v. Spencer.'®

In Gonzalez, a private attorney was hired to defend
a civil rights lawsuit against Los Angeles County. While
researching for material to cross-examine the plaintiff
at an upcoming deposition, the attorney accessed the
plaintiff’s juvenile court file without first obtaining
the requisite court permission. The court noted that
although the attorney was acting “under color of state
law[,]” and that “[h]er role was analogous to that of
a state prosecutor,”!” she was not entitled to qualified
immunity because “[s]he is a private party, not a gov-
ernment employee, and she has pointed to ‘no special
reasons significantly favoring an extension of govern-
mental immunity’ to private parties in her position.”!®

With Gonzalez already decided, and without any
intervening Supreme Court, en banc, or legislation to
override the precedent, the Delia court did not (and
could not) extend qualified immunity to Filarsky.

The Supreme Court

On September 27, 2011, the U.S. Supreme Court
granted certiorari to Filarsky.'® The petitioner’s brief
presented two basic arguments in favor of granting im-
munity. First, Filarsky argues that both Supreme Court
precedent (including Richardson, mentioned above) and
basic history support the notion that private individuals,
engaged in essential government functions, are entitled
to immunity.?’ Second, that the purpose and policy of
the qualified immunity doctrine supports the expansion
of immunity.?! Further, Filarsky argues that the proper
test for “whether [an] attorney is the functional equiva-
lent of a government employee” is based on four factors:
“(i) the nature of the advisory or representative role the
attorney performs, (ii) the control exercised by a close
coordination with government employees or officials,
(iii) the role that the attorney’s legal counsel places in
the execution of ‘an essential governmental activity,’
and (iv) the immunity accorded to the government em-
ployees performing the same role.”??

The respondent’s brief, on the other hand, made
three arguments against the extension of qualified im-
munity. First, immunity should not be extended because
Filarsky does not present “evidence showing a firmly
rooted tradition of immunity applicable to private
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actors” and that the public policy reasons laid out in
Richardson do not support the extension of immunity.?
Second, that the underlying decision does not create a
circuit split because “the facts in [the Sixth Circuit case]
Cullinan bear almost no resemblance to those of this
case.”?* Third and finally, the respondent argues that
this case is a “poor vehicle for deciding the question
presented” because Filarsky was working as a private
investigator, and not a private attorney, at the time of
the conduct complained of.

The case, argued January 17, 2011, attracted a
significant amount of interest from amici including: the
United States, the American Bar Association, the State
of Kansas (along with twenty-seven other States who
signed on—New York did not sign), the American As-
sociation for Justice, DRI (an organization for defense
and in-house counsel), the National School Boards
Association, National Association of Counties, National
League of Cities, United States Conference of Mayors,
International City /County Management Association,
International Municipal Lawyers Association, and Na-
tional Conference of State Legislatures, and the League
of California Cities and the California State Association
of Counties. Notably, all of the amici were in support of
Filarsky.

Conclusion

Municipal attorneys should be cognizant of how
the Supreme Court ultimately decides Filarsky. Quali-
fied immunity remains an important attribute of the
American political system and influences how govern-
ment officials carry out their duties. The doctrine is
supported by well-recognized policy considerations,
as it spares officials “from the costs associated with the
defense of damage actions...[including] the expense of
litigation, the diversion of official energy from pressing
public issues, and...the danger that fear of being sued
will ‘dampen the ardor or all but the most resolute,
or the most irresponsible [officials], in the unflinching
discharge of their duties’”? These policy considerations
remain just as true “where a governmental body has
invoked the expertise of qualified employees.”?
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Communication with Represented Public Officials:
The “No Contact Rule” as Applied to the

Government Client
By Steven G. Leventhal

The history of the
present King of Great
Britain is a history

of repeated injuries

and usurpations, all
having in direct object
the establishment of an
absolute Tyranny over
these States.... In every
stage of these Oppres-
sions We have Peti-
tioned for Redress in
the most humble terms:
Our repeated Petitions have been answered
only by repeated injury. A Prince whose
character is thus marked by every act which
may define a Tyrant, is unfit to be the ruler

of a free people.

The Declaration of Independence

Congress shall make no law...abridging
the freedom of speech, or of the press; or the
right of the people peaceably to assemble,
and to petition the Government for a re-
dress of grievances.

U.S. Constitution, First Amendment

No law shall be passed abridging the rights
of the people peaceably to assemble and to
petition the government, or any depart-
ment thereof...and the legislature shall pass
appropriate laws to prevent offenses against
any of the provisions of this section.

N.Y. Constitution, Article I, § 9(1)

Nothing in the First Amendment or in this
Court’s case law interpreting it suggests
that the rights to speak, associate, and
petition require government policymakers
to listen or respond to communications of
members of the public on public issues.

Minnesota St. Bd. for Comm. Colleges v. Knight!

The venerable notion that a lawyer should not di-
rectly communicate with the client of his or her adver-
sary is deeply rooted in the American legal tradition.
The current rule applicable in New York, Rule 4.2 of
the New York Rules of Professional Conduct,? echoes
earlier, similar prohibitions found in the Nation’s first
professional code of ethics for attorneys, the Alabama
Code of Ethics of 1887, and in other state codes of ethics
that followed Alabama’s lead, and in the Canons of Pro-
fessional Ethics adopted by the American Bar Associa-
tion in 1908 and by the New York State Bar Association
in 1909.

The purpose of the “No Contact Rule” is “to
preserve the proper functioning of the attorney-client
relationship and to shield the adverse party from im-
proper approaches.”® To accomplish this end, Rule 4.2
(Communication with Person Represented by Counsel)*
provides that:

(a) In representing a client, a lawyer
shall not communicate or cause another
to communicate about the subject of the
representation with a party the lawyer
knows to be represented by another
lawyer in the matter, unless the lawyer
has the prior consent of the other law-
yer or is authorized to do so by law.

(b) Notwithstanding the prohibitions
of paragraph (a), and unless otherwise
prohibited by law, a lawyer may cause
a client to communicate with a repre-
sented person unless the represented
person is not legally competent, and
may counsel the client with respect to
those communications, provided the
lawyer gives reasonable advance notice
to the represented person’s counsel that
such communications will be taking
place.

Rule 4.2 does not prohibit communication with a
represented party concerning matters outside the rep-
resentation.” Unlike the analogous ABA Rule, the New
York Rule prohibits communications with a represented
“party.” ABA Model Rule 4.2 was clarified in 1995 when
the word “person” was substituted for “party.” Report-
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edly, this change was made at the request of prosecu-
tors who were concerned that the broader rule might
impede their investigative activities. New York did

not make the same substitution in adopting Rule 4.2,
possibly indicating that the New York Rule is limited to
adversary proceedings. In 2007, the New York Court of
Appeals affirmed that former employees are not parties
for purposes of DR 7-104(A)(1).°

A lawyer having independent justification or legal
authorization for communicating with a represented
party or person is permitted to do so. Communications
authorized by law may include communications made
on behalf of a client who is exercising a constitutional
or other legal right to communicate with the govern-
ment, or the investigative activities of lawyers repre-
senting government entities prior to the commence-
ment of criminal or civil enforcement proceedings.”

The No Contact Rule applies only where the lawyer
knows that the person is represented in the matter to
be discussed, but the lawyer may not ignore the obvi-
ous; this knowledge may be inferred from the circum-
stances.® If the lawyer does not know that the person is
represented in the matter to be discussed, the lawyer’s
communications with the person are subject to Rule 4.3
(Communicating with Unrepresented Persons).

Since a primary purpose of the No Contact Rule is
to preserve the proper functioning of the attorney-client
relationship, then, in the government context, we are
once again faced with the familiar and sometimes vex-
ing question, who is the client of a government lawyer?
In her informative article on the erosion of the govern-
ment attorney-client confidentiality, Professor Salkin
noted that there are five possible clients of the govern-
ment lawyer: the responsible official; the government
agency; the branch of government (executive or legisla-
tive); the government as a whole; or the public.”

Rule 1.13 (Organization as Client) provides, in
pertinent part, that:

(a) When a lawyer employed or
retained by an organization is deal-
ing with the organization’s direc-
tors, officers, employees, members,
shareholders or other constituents,
and it appears that the organization’s
interests may differ from those of the
constituents with whom the lawyer
is dealing, the lawyer shall explain
that the lawyer is the lawyer for the
organization and not for any of the
constituents....

(d) A lawyer representing an organi-
zation may also represent any of its

directors, officers, employees, mem-
bers, shareholders or other constituents,
subject to the provisions of Rule 1.7. If
the organization’s consent to the con-
current representation is required by
Rule 1.7, the consent shall be given by
an appropriate official of the organiza-
tion other than the individual who is to
be represented, or by the shareholders.

Rule 1.13 Comment [9] indicates that the duties de-
fined in that rule apply to governmental organizations,
but that:

Defining precisely the identity of the
client and prescribing the resulting ob-
ligations of such lawyers may be more
difficult in the government context. Al-
though in some circumstances the client
may be a specific agency, it may also

be a branch of government, such as the
executive branch, or the government

as a whole. For example, if the action
or failure to act involves the head of a
bureau, either the department of which
the bureau is a part or the relevant
branch of government may be the client
for purposes of this Rule. Defining or
identifying the client of a lawyer repre-
senting a government entity depends
on applicable federal, state and local
law and is a matter beyond the scope of
these Rules.... Moreover, in a matter in-
volving the conduct of government of-
ficials, a government lawyer may have
greater authority under applicable law
to question such conduct than would

a lawyer for a private organization in
similar circumstances. Thus, when the
client is a governmental organization,

a different balance may be appropriate
between maintaining confidentiality
and assuring that the wrongful act is
prevented or rectified....

As difficult as it may sometimes be to identify the
client of a government lawyer, that identification may
determine whether the communications between the
attorney and the government officer or employee are
confidential. Legal advice is privileged only when given
to a client. Recent cases have eroded the government
attorney-client privilege in federal grand jury investiga-
tions. The Federal Circuit Courts of Appeal have split,
with the majority view being that:

When an executive branch attorney
is called before a...grand jury to give
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evidence about alleged crimes within
the executive branch, reason and
experience, duty, and tradition dictate
that the attorney shall provide that
evidence....

...[T]he proper allegiance of the gov-
ernment lawyer is contemplated by the
public’s interest in uncovering illegal-
ity among its elected and appointed
officials.!

For now, the government attorney-client privilege is
alive and well in the Second Circuit, which adopted the
minority view that:

[1]f anything, the traditional rationale
for the [attorney-client] privilege ap-
plies with special force in the govern-
ment context. It is crucial that govern-
ment officials, who are expected to
uphold and execute the law and who
may face criminal prosecution for
failing to do so, be encouraged to seek
out and receive fully informed legal
advice.!!

Having thus identified the client, and irrespective
of whether particular communications with a govern-
ment client are protected by the attorney-client privi-
lege, a municipal attorney must still determine which
of the government officers and employees are consid-
ered “parties” under Rule 4.2 and whether, on the facts
presented, direct contact by adversary counsel with a
represented party is “authorized by law.”

In New York, the rights and responsibilities of
corporations and corporate employees have served as a
template for those of government entities, officers, and
employees.!2 In 1990, the New York Court of Appeals
held in Niesig v. Team I, a personal injury action, that
plaintiff’s counsel was permitted to conduct ex parte in-
terviews of employees of the corporate defendant who
were merely witnesses to the underlying accident.!

In an opinion written by Chief Judge Kaye, the
Niesig Court traced DR 7-104(A)(1) of the Code of Pro-
fessional Responsibility (the predecessor to Rule 4.2)1
to the American Bar Association Canons of 1908, and
noted that the rule fundamentally embodied principles
of fairness. The general aim of the rule was to prevent
situations in which a represented party may be taken
advantage of by adverse counsel; the presence of the
party’s attorney theoretically neutralized the contact. By
preventing lawyers from deliberately dodging adver-
sary counsel to reach—and exploit—the client alone,
DR 7-104(A)(1) safeguarded against clients making

improvident settlements, ill-advised disclosures and un-
warranted concessions. In a concurring opinion, Judge
Bellacosa noted that DR 7-104(A)(1) was not intended to
protect a corporate party from the revelation of prejudi-
cial facts.

The Niesig Court observed that often in litigation
only the entity, not its employee, is the actual named
party; on the other hand, corporations act solely through
natural persons, and unless some employees are also
considered parties, corporations are effectively read out
of the rule. The issue therefore distilled to which corpo-
rate employees should be deemed parties for purposes
of DR 7-104(A)(1), and that choice was one of policy.!®
The Court noted that a broader definition of “party,”
while furthering the interests of fairness to the corpora-
tion, would result in greater cost by foreclosing vital
informal access to facts.

The Niesig Court rejected both a blanket ban and a
“control group” test, and concluded that the test that
best balanced the competing interests was one that
defined “party” to include corporate employees whose
acts or omissions in the matter under inquiry are bind-
ing on the corporation (in effect, the corporation’s “alter
egos”) or imputed to the corporation for purposes of
its liability, or employees implementing the advice of
counsel. This definition of “party” as the term is used by
DR 7-104(A)(1) served to negate the potential unfair ad-
vantage of extracting concessions and admissions from
those who will bind the corporation. The Court con-
cluded that all other employees could be interviewed
informally.

Concern for the protection of the attorney-client
privilege prompted the Court also to include in the
definition of “party” the corporate employees respon-
sible for actually effectuating the advice of counsel in
the matter. However, in a concurring opinion, Judge
Bellacosa noted that the confidentiality of attorney-client
communications was unaffected by the case, and that
the attorney-client privilege serves different purposes
and policies.

In its practical application, the Niesig test would
prohibit direct communication by adversary counsel
“with those officials, but only those, who have the legal
power to bind the corporation in the matter or who are
responsible for implementing the advice of the corpora-
tion’s lawyer, or any member of the organization whose
own interests are directly at stake in a representation.”
The test would permit direct access to all other employ-
ees, and specifically it would clearly permit direct access
to employees who were merely witnesses to an event for
which the corporate employer is sued. The Court noted
that a similar test is the one overwhelmingly adopted
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by courts and bar associations throughout the country.
This long practical experience persuaded the Court
that, in day-to-day operation, the test was workable.

In his concurrence, Judge Bellacosa noted that an
attorney representing an adverse party seeking to in-
terview any corporate employee who has individually
retained counsel would be bound by the prohibition of
DR 7-104(A)(1).

Some commentators have criticized Niesig either
for diminishing the attorney-client privilege, notwith-
standing Judge Bellacosa’s concurring opinion,'® or
for applying an unhelpful test for determining which
corporate employees are parties for purposes of the No
Contact Rule.”

In the period before Niesig was decided, the New
York State Bar Association twice considered how the
No Contact Rule might apply in the government set-
ting, and the New York City Bar Association considered
the question once. So too, in the period after Niesig was
decided, the New York State Bar Association has twice
considered the question, and the New York City Bar As-
sociation has considered the question once.

In 1970, the Ethics Committee of the New York
State Bar Association considered whether DR 7-104(A)
(1) permitted a lawyer to communicate with an adverse
party who is a public officer or board member.'8 The
Committee concluded that a governmental unit has the
same rights and responsibilities in a controversy as any
other corporation or individual and that the attorney
for a governmental unit and opposing counsel must
abide by the provisions of DR 7-104. Therefore, once
there is an indication that counsel has been designated
by a party, whether a government unit or otherwise,
with regard to a particular matter, all communication
concerning that matter must thereafter be made with
the designated counsel, except as provided by law.

In 1975, the Committee considered whether an
attorney representing a petitioner reviewing a split
decision of the Board of Education may contact the
minority members of the board in connection with such
proceedings without the consent of the board’s attor-
ney." The Committee found that DR 7-104(A)(1) did
not prohibit an attorney from interviewing employees
or witnesses of an adverse party, as long as such wit-
nesses were not, in fact, adverse parties in the action.

It reasoned that the overriding public interest compels
that an opportunity be afforded to the public and its
authorized representatives to obtain the views of, and
pertinent facts from, public officials representing them.
The Committee opined that minority members of a
public body should not, for purposes of DR 7-104(A)
(1), be considered adverse parties to their constituents
whom they were selected to represent.

In 1988, the Ethics Committee of the New York
City Bar Association considered an inquiry from an
attorney representing a client who had a dispute with a
government agency.?’ The agency had retained private
counsel for the matter. The inquiring attorney requested
the opportunity to submit comments to the head of the
agency regarding the agency’s exercise of its authority
in the matter. The government'’s private counsel ad-
vised the inquiring attorney that a staff attorney for the
government agency objected to the request, and took the
position that such a communication would constitute an
ethical violation by the inquiring attorney. The Com-
mittee balanced the competing interests of providing
the government with the same protections that were af-
forded to other parties with the need to ensure relatively
unrestricted public access to government. It opined that
the inquiring attorney must first determine whether the
head of the agency was acting in an official capacity. If
so, then pursuant to the “authorized by law” exception
DR 7-104, the attorney was permitted to submit com-
ments to the head of the agency concerning the subject
matter of the representation, provided that he notified
the government’s private counsel of the intended com-
munication and that he provided counsel with copies
of the submissions. However, if the inquiring attorney
concluded that the head of the agency was acting in
a private capacity, then he was not permitted to com-
municate with that person, unless he had the consent of
opposing counsel or was authorized by law to do so.

In its first post-Niesig opinion addressing the appli-
cation of the No Contact Rule in the government setting,
the Ethics Committee of the New York State Bar Associ-
ation considered whether an attorney may communicate
directly with officials or employees of a government
entity that is represented by counsel. The Committee
noted that, in New York, the governing principle is set
forth in the Niesig decision, which “define[d] ‘party’ to
include corporate employees whose acts or omissions in
the matter under inquiry are binding on the corporation
or imputed to the corporation for purposes of its liabil-
ity, or employees implementing the advice of counsel.
All other employees may be interviewed informally.”
The Committee concluded that an attorney may com-
municate with officials or employees of a governmental
entity that is represented by counsel in connection with
a matter provided: (a) the officials or employees lack
the power to bind the entity; (b) the communication is
directed to an attorney representing the entity in con-
nection with the subject matter of the communication;
or (c) the attorney concludes that he or she is authorized
by law to make the communication.

In 1991, the Ethics Committee of the New York City
Bar Association considered an inquiry from an attorney
that represented a former prison employee challenging
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his discharge from the position of prison guard.?! The
inquirer wished to interview various government em-
ployees outside of the presence of, and without notice
to, the agency’s counsel. The Committee concluded that
the inquirer was permitted to interview guards who
were merely witness to the incident, outside the pres-
ence of and without notice to the agency’s counsel, so
long as the inquirer clearly identified himself and his
interest to the persons being interviewed. As to agency
supervisory officials whose acts or omissions may be
imputed to the agency for purposes of liability, the
Committee concluded that the inquirer was not permit-
ted to interview such persons outside the presence of
and without notice to the agency’s counsel. As to those
officials who had the authority to settle the dispute, the
Committee concluded that the Rule, as construed in a
manner consistent with the logic of Niesig, would gener-
ally prohibit the inquirer from communicating with
such officials outside of the presence of the agency’s
counsel; however, certain communications with high-
level agency officials relating to “the subject of the rep-
resentation” may be ethically permitted as authorized
by the legal and constitutional rights of the lawyer and
his or her client to petition or otherwise have access to
the government.

The Ethics Committee of the New York State Bar
Association revisited the question in 2007.22 The Com-
mittee was asked whether, over the objection of counsel
representing a town planning board, the in-house coun-
sel for a real estate development company may com-
municate privately, separately, and informally about the
developer’s pending application with the individual
members of the board who support the developer’s pro-
posed project. The controversial project, construction of
a shopping center, was supported by members of the
Town Board but opposed by a majority of the members
of the planning board.

The planning board was represented with respect
to the shopping center project by outside counsel. The
developer also retained outside counsel to “formally”
represent the developer before the planning board,
limiting in-house counsel’s role to communicating
“separately and informally” on behalf of the devel-
oper with the “more receptive” minority of planning
board members who supported the project. The in-
quirer stated that these communications were not in
the nature of legal advice or assistance and were not
designed to supplant guidance provided to the board
by their own legal counsel. Rather, the separate com-
munications were confined to the provision and receipt
of factual information and the discussion of state and
local environmental and land use issues and polices and
were intended “to ensure that supportive members of
the planning board had the information they needed

to counter the opposition’s efforts to derail the project,
and were able to share facts and strategies with the
developer.” The developer thus sought to create an even
playing field with members of the public who opposed
the project and who “communicate and strategize freely
with like-minded members of the planning board, with-
out going through the board’s legal counsel.” Counsel
for the planning board objected to the separate, private
communications regarding the project with individual
members of the planning board, and directed that the
developer’s counsel limit his communications to written
submissions addressed to the planning board secretary
for distribution to the entire board and for inclusion in
the administrative record.

The Committee applied a two-step analysis to
determine whether direct contact by the developer’s
counsel with minority members of the planning board
was permitted under DR 7-104(A)(1). The Committee
first analyzed whether the minority planning board
members were “parties” within the meaning of the
Niesig decision and, upon concluding that they were
(because the planning board was invested with the
power to issue binding SEQRA, site plan and subdivi-
sion determinations with respect to the matter before it),
the Committee next determined whether the proposed
communications were “authorized by law.”

The Committee noted that most authorities share
the sentiment that “the literal application of the ‘no-con-
tact’ rule must be tempered by constitutional consid-
erations where the First Amendment right to petition
government is implicated.” The Committee adopted
the approach of the American Bar Association Standing
Committee on Ethics and Professional Responsibility
in ABA 97-408 that allowed, without consent, contacts
with government officials that would otherwise have
been prohibited by the model No Contact Rule, sub-
ject to three conditions: (a) the official to be contacted
must have authority to take or recommend action in the
controversy, (b) the sole purpose of the communication
must be to address a policy issue, and (c) advance notice
of the proposed communications must be given to the
lawyer representing the government official in the mat-
ter so as to afford government counsel the opportunity
to advise his or her client with respect to the communi-
cation, including whether even to entertain it.

The Committee concluded that the communica-
tions fell within the protection of the First Amendment
right to petition and were therefore not prohibited by
DR 7-104(A)(1), provided that counsel for the planning
board was given reasonable advance notice that such
communications will occur. Noting that the precise
parameters of the constitutional right to petition were
beyond its jurisdiction, the Committee noted that com-
munications directed to government officials who do
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not have the authority to take or recommend action

in the matter, or communications that are intended to
secure factual information relevant to a claim (such as
interviews with witnesses to government misconduct),
should be fully subject to the No Contact Rule as, in
each of these situations, there are no First Amendment
considerations at play. Of course the communications,
even if not protected by the First Amendment right to
petition, would be permissible under the No Contact
Rule if the respective government officials are not “par-
ties” as the term was defined in Niesig.

The Committee concluded its analysis with several
important caveats. First, it did not opine on whether
additional “private,” “separate” or “informal” com-
munications with board members might violate a state
statute or local ordinance that governs planning board
procedures, or whether such communications may im-
plicate a locally adopted ethics code. Second, it did not
address ex parte communications with an adjudicatory
government body, such as a zoning board of appeals,
which present different considerations. Third, the Com-
mittee cautioned that the inquirer may not deliberately
elicit information that is protected by attorney-client
privilege or as attorney work product. Fourth, the Com-
mittee stated that the inquirer should cease contact with
a planning board member if the member so requests.

Effective April 1, 2009 the New York Appellate
Divisions jointly adopted the New York Rules of
Professional Conduct (22 NYCRR Part 1200) making
New York the last state to adopt the Model Rules of
Professional Conduct; this now allows us to look to
judicial decisions and ethics opinions rendered in other
jurisdictions for guidance in interpreting the New York
Rules of Professional Conduct. As noted by the Ethics
Committee of the New York State Bar Association, the
majority view is that the No Contact Rule is limited in
the government setting by application of the right to
petition government guaranteed by the Constitutions of
the United States and the State of New York.

In his comprehensive treatise on New York Rules
of Professional Conduct, Professor Simon gives the fol-
lowing advice to New York lawyers interpreting the No
Contact Rule:?

First, the interpretation of the no-
contact rule remains very much a state
by state affair. Even though the text of
the rule is likely to be almost identical
from one state to the next, the inter-
pretation of the rule differs greatly. For
litigators in particular, it is crucial to
research the meaning of the no-contact
rule in each jurisdiction where litiga-
tion is pending.

Second, the meaning and operation of
the no-contact rule varies from context
to context. An interpretation that works
in the context of a class action may not
work in the context of a suit against a
state agency or a visit to a web site.

Third, the meaning of the no-contact
rule is evolving over time. Courts and
ethics committees are producing a
steady stream of opinions interpreting
the rule, and it is important to check the
latest offerings before engaging in ex
parte communications with those who
may be within the sweep of the no-
contact rule.

Fourth, opposing attorneys are eager

to seek sanctions for violations of the
no-contact rule, including suppression
of evidence, disqualification, and mon-
etary sanctions-and courts are often
willing to oblige if they find a violation.

In sum, it pays to pay attention to the
nuances and frequent developments in
the scope and meaning of the no-con-
tact rule. Lawyers who fail to do so are
taking great professional risks.

There are very few cases construing the “right to pe-
tition” clause of the First Amendment. However, while
the First Amendment protects the right of an individual
to speak freely, to advocate ideas, to associate with oth-
ers, and to petition his government for redress of griev-
ances, and while the government is prohibited from
infringing upon these guarantees either by a general
prohibition against certain forms of advocacy or by im-
posing sanctions for the expression of particular views
it opposes, the First Amendment right to associate and
to advocate “provides no guarantee that a speech will
persuade or that advocacy will be effective...[Nor does
it] impose any affirmative obligation on the government
to listen...[or] to respond....”%*

It is not uncommon for litigation adversaries or
their counsel to confront government officials at their
public meetings. The Open Meetings Law? is silent on
the issue of public participation. Thus, a government
body is not required to permit members of the public to
speak or participate at meetings; if a body does not want
to answer questions or permit the public to speak or
otherwise participate at its meetings, it is not obligated
to do so. But, if a government body chooses to permit
public participation, it must do so in a reasonable man-
ner, based on reasonable rules that treat all members of
the public equally.?
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If the public is generally permitted to speak at
meetings, a public body cannot validly prohibit a
person from speaking because of the possibility that
he or she might at some point initiate litigation, as
that person’s comments would divulge nothing about
the public body’s strategy in the potential or eventual
litigation.?”

In summary, under Rule 4.2 (Communication with
Person Represented by Counsel), an attorney may
communicate directly with officers or employees of a
government entity provided that either: (a) they are not
“parties” as defined by the Court of Appeals in Niesig;
(b) the contacted officer or employee is an attorney rep-
resenting the entity in connection with the subject mat-
ter of the communication; or (c) the contacting attorney
is authorized by law to make the communication, such
as a communication on a policy issue made on behalf of
a client who is exercising a constitutional or other legal
right to communicate with the government, upon rea-
sonable advance notice to counsel. Municipal attorneys
should fully inform their clients of the dangers that
attend unguarded conversations with litigation adver-
saries, and should urge them to exercise caution and
restraint in responding to direct communications from
adversary counsel.
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Court of Appeals Update:

Contractual No-Layoff Provisions

By Sharon N. Berlin and Richard K. Zuckerman

Arecent New York Court
of Appeals decision has
important implications for
public employers and unions
whose collective bargaining
agreements (CBAs) contain a
no-layoff provision, or which
are considering agreeing to
one. At a time when many
public employers are consid-
ering reductions in force, the
decision appears to signal
a judicial shift away from
deferring to arbitrators to decide questions involving
the scope of a CBA’s no-layoff provision, and towards
a requirement that a job security clause be explicit in
its scope in order to be enforceable through the arbitra-
tion process.

In Matter of the Arbitration Between Johnson City Pro-
fessional Firefighters and Village of Johnson City, the Court
of Appeals granted a stay of arbitration precluding a
union from arbitrating a CBA’s no-layoff clause that
stated, “[t]he Village shall not lay-off any member of
the bargaining unit during the term of this contract.”
18 N.Y.3d 32, 36 (2011). The union sought to enforce
this provision through a grievance arbitration follow-
ing the layoff of several of its members due to budget-
ary constraints.

In considering the Village’s objection to arbitra-
bility, the Court explained that it “has long held that
a purported job security provision does not violate
public policy, and therefore is valid and enforceable,
only if the provision is ‘explicit,” the CBA extends for
a ‘reasonable period of time,” and the CBA ‘was not
negotiated in a period of a legislatively declared finan-
cial emergency between parties of unequal bargaining
power’... A purported ‘job security” clause that is not
explicit in its terms is violative of public policy, render-
ing it invalid and unenforceable.” Id. at 37.

The Court held that the contract did not define the
term “layoff,” did not expressly prohibit the abolition
of positions due to budgetary necessity, was not “ex-
plicit, unambiguous and comprehensive” in its restric-
tion on the Village’s right to eliminate positions for
“budgetary, economic or other reasons” and did not
“explicitly protect the firefighters from the abolition of
their positions due to economic and budgetary strin-

gencies.” Id. In finding the
provision to be unclear, the
Court noted that “[t]he term
‘layoff’ is undefined in the
CBA, and is open to different
and reasonable interpreta-
tions. Indeed, the parties’
disagreement over whether
the term ‘layoff’ constitutes a
permanent or non-permanent
job loss, and whether the Vil-
lage’s abolition of the fire-
fighter positions constituted

a layoff, underscores its ambiguity.” Id. at 38. The Court
concluded, therefore, that “[s]limply put, because the
clause is not explicit, unambiguous and comprehen-
sive, there is nothing for the Union to grieve or for an
arbitrator to decide.” Id.

The Court further explained that “[f]rom a public
policy standpoint, our requirement that ‘job security’
clauses meet this stringent test derives from the no-
tion that before a municipality bargains away its right
to eliminate positions or terminate or lay off workers
for budgetary, economic or other reasons, the parties
must explicitly agree that the municipality is doing
so and the scope of the provision must evidence that
intent. Absent compliance with these requirements, a
municipality’s budgetary decisions will be routinely
challenged by employees, and its ability to abolish posi-
tions or terminate workers will be subject to the whim
of arbitrators.” Id. at 37-38.

The Court provided examples of the wording for
no-layoff clauses that would meet its “stringent test”
for arbitrability. One was a clause providing that
“[d]uring the life of this contract no person in this
bargaining unit shall be terminated due to budgetary
reasons or abolition of programs but only for unsatis-
factory job performance and provided for under Tenure
Law.” Id. at 37. This, the Court explained, explicitly
restricted the public employer’s right to eliminate posi-
tions and terminate workers for economic reasons.

Now that the Court has provided updated guid-
ance with regard to this issue, a CBA’s no-layoff provi-
sion, or one to which an employer or union may be
considering agreeing, should be examined to determine
whether it meets the test for being enforceable through
arbitration; i.e., that it is sufficiently comprehensive,
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unambiguous and explicit in limiting the employer’s without having a concern about an arbitrator interpret-
right to eliminate positions for economic or budgetary ing and perhaps enforcing the provision against the
reasons. This review should also include whether the employer.

provision was negotiated at a time when the parties
had equal power at the bargaining table and whether
the provision restricts layoffs for only a reasonable
period of time. Depending upon the answers to these
questions, a reduction in force might be implemented

Sharon N. Berlin and Richard K. Zuckerman are
partners in the Melville, New York law firm of Lamb
& Barnosky, LLP.
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2011 New York State Legislative Update

By Darrin B. Derosia

Chapter 3

Village Elections

Permits villages to
temporarily use lever voting
machines in village elections.
Beginning in 2013, villages
will have to use electronic
ballot scanners or paper bal-
lots in village elections.

Chapter 16

Notification of Veteran
Events

Authorizes municipalities to adopt a local law to
provide a bulletin board at the municipal office build-
ing for displaying information specific to veterans
such as upcoming events.

Chapter 41

Installment Loans Bond Extender

Extends the provisions of Local Finance Law until
2014 that authorize municipalities to issue grid bonds
or notes evidencing installment loans to the New York
State Environmental Facilities Corporation in order to
obtain financial assistance from the Clean Water State
Revolving Fund and the Drinking Water State Revolv-
ing Fund.

Budget Bills
Chapters 50, 55, and 56

Regional Economic Development Councils

This year’s Budget established 10 Regional Eco-
nomic Development Councils. Members of each of
the Councils were comprised of local business, com-
munity, academic, municipal, state government, labor
and other key regional stakeholders. These councils,
chaired by Lt. Governor Robert Duffy, are responsible
for developing a long-term economic strategy for their
respective regions, as well as assisting in the coordina-
tion and distribution of state economic development
resources, and reviewing previous economic develop-
ment commitments to ensure the appropriate projects
are receiving aid. Funding for the regional councils
will come from $200 million in existing resources that
will be awarded competitively—$130 million in capital
funds and $70 million in tax credits.

State Aid

AIM funding for New York City was eliminated
in this year’s Budget, and there was a 2% reduction
from last year’s levels for other municipalities. CHIPS
and Marchiselli aid funding stayed at last year’s levels.
There are 16 municipalities that receive state aid for
being a host community with respect to Video Lottery
Terminals (VLTs), and this year’s Budget reduced the
amount of that aid for each community to about 45%
of the original amounts in 2008, except for the City of
Yonkers, which continues at current levels.

Local Government Efficiency Program

Provides technical assistance and grants to local
governments for the development of projects that will
achieve savings and improve municipal efficiency
through shared services, cooperative agreements, merg-
ers, consolidations, and dissolutions. The 2011-12 Bud-
get provided $79 million for this program, divided into
three categories: $35 million for Citizen Empowerment
Tax Credits and Citizens Reorganization Empowerment
Grants; $4 million for Local Government Efficiency
Grants; and $40 million for Local Government Perfor-
mance and Efficiency awards. More information about
the program is available from the NYS Department of
State.

Chapter 68

Renewable Energy Credit Program

Extends the authority of NYS Office of General
Services to purchase and deliver renewable energy and
renewable energy credits, along with electricity, from
the New York Power Authority and other suppliers
until 2015.

Chapter 69

Statutory Installment Bonds

Extends the authority to issue and sell statutory in-
stallment bonds to the Environmental Facilities Corpo-
ration, as provided in the Local Finance Law, until 2014.

Chapter 71
Private Bond Allocation Act of 2011

Provides an allocation mechanism for the private
activity bond ceiling on issuance of certain tax-exempt
private activity bonds and notes, in order to qualify for
federal tax exemption.
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Chapter 72
Refunding Bonds

Extends the authority for certain refunding bonds,
as provided in the Local Finance Law, until 2014.

Chapters 95 and 96
Marriage Equality Act

Amends the Domestic Relations Law to authorize
marriage of persons of the same gender and prohibits
the denial of a marriage license for same-sex couples.
Chapter 96 was an amendment enacted to provide pro-
tections for the clergy and religious organizations that
refuse to perform same-sex wedding ceremonies.

Chapter 97
Omnibus Reform Bill

Property Tax Cap

The property tax cap imposes a 2% (or the increase
in the CPI if less than 2%) limit on increases in the
local property tax levy with exclusions for a portion
of rising pension costs, lawsuits and adjustments for
economic growth in a community. The cap also applies
to special ad valorem levies and special assessments,
but not to fees or fines.

A municipality may adopt a local law to override
the tax cap, but it requires an affirmative vote by 60%
of the governing body. For school districts to override
the cap, at least 60% of the votes cast in a referendum
would have to be in favor of the override. Both the
NYS Department of Taxation and Finance and the NYS
Office of the Comptroller play significant roles in the
new process.

Mandate Relief Council

Authorizes creation of an 11-member Mandate
Relief Council with the power to review and recom-
mend amendment/repeal of regulatory and statutory
mandates presented by local governments and school
districts.

Petition Process for Alternatives to Regulatory
Mandates

Provides the process for local governments to seek
approval from state agencies for an alternative method
of implementing a regulatory mandate.

Procurement Reform

Permits municipalities to piggyback onto federal
contracts for information technology and telecommu-

nications hardware, software, and professional ser-
vices, as well as law enforcement equipment contracts.
The law also extends the ability for municipalities to
piggyback onto county contracts, now including public
works contracts (in addition to purchasing contracts)
that have been competitively bid.

Contracts for Fuel and Electricity

Permits the NYS Office of General Services to pro-
vide centralized contracts for the purchase of fuel and
electricity by municipalities and school districts.

CHIPS Cap

Increases the cap, from $100,000 to $250,000, on
local street or highway projects funded by CHIPS aid
where the work is performed by the municipality’s
own employees.

Tax Exemption for Multiple Dwellings

Authorizes municipalities to designate benefit
areas in which newly constructed or substantially reha-
bilitated multiple dwellings that meet certain condi-
tions regarding affordable housing will be exempt from
increased taxation resulting from such new construc-
tion or rehabilitation.

Repeal of Police Chief Compensation Mandate

Repealed General Municipal Law section 207-m,
which related to mandatory salary increases for heads
of police departments of municipalities, districts, or
authorities.

Reimbursement for Police Officer Training

Allows all municipalities (eliminating the under
10,000 population requirement) to recover municipal
expenses associated with police officer training when
an officer transfers to another municipal police depart-
ment within three years of completing training.

Attorney Certification of Local Laws

Removes the requirement that the municipal attor-
ney certify that a local law filed with the Department
of State contains the correct text and was properly
adopted.

Chapter 109
Texting and Driving

Makes the use of an electronic device while operat-
ing a motor vehicle a traffic infraction without the
requirement that the driver had violated a separate
section of the Vehicle and Traffic Law.
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Chapter 170

Special District Elections

Permits fire districts and special improvement
districts that have commissioners to temporarily use
lever voting machines in their elections. Beginning in
2013, these districts will have to use electronic ballot
scanners or paper ballots in their elections.

Chapter 257

Land Banks Act

Creates a new article 16 in the N'YS Not-For-Profit
Corporations Law to provide for the creation of up to
10 municipal land banks for the purpose of redevelop-
ing vacant, abandoned, and tax-delinquent properties.
The new law gives tax foreclosing governmental units
authority to create a “land bank” with the approval of
the Empire State Development Corporation (ESDC).
ESDC has issued guidelines for the land bank program
including applications. Land Banks have the ability to
clear titles and forgive back taxes, removing many of
the legal impediments to turning properties that blight
communities into ones that can help revive private
real estate markets, while giving more control to local
governments to tailor development to local needs and
conditions.

Chapter 388

Power NY Act of 2011

Reauthorizes the expired Article X of the Public
Service Law to give a new streamlined permitting
process for siting a “major electric generating facil-
ity,” with a generating capacity of at least 25,000 KW;
requires a multi-agency board to hold hearings and
make determinations regarding environmental impact.

Chapter 390

Surplus Municipal Computers

Expands the authority of municipalities to donate
computers and software to non-profit organizations
for use by senior citizens or low-income persons.

Chapter 398

Complete Streets Program

Requires that future state and local transportation
projects consider various access and mobility fac-
tors by users, including public transportation users,
pedestrians, and bicyclists, with the goal of improving
safe access to public roads for all users, not just cars.
The requirements apply to any transportation project
receiving state or federal funding or undertaking by
NYS DOT. The goals are to be met through the use
of complete street design features, unless the cost of

doing so is disproportionate to the need or there is a
demonstrated lack of need for such features.

Chapter 399
Public Integrity Reform Act of 2011

This ethics reform Act requires greater financial
disclosure for State officials, additional disclosures for
registered lobbyists, forfeiture of pensions for public
officials convicted of a felony related to their public
office, and provides for the creation of a Joint Com-
mission on Public Ethics with increased penalties for
violations.

Chapter 401
Water Withdrawal Permitting

Authorizes the Department of Environmental Con-
servation to implement a water withdrawal permitting
program to regulate the use of the State’s water re-
sources. The law empowers the Public Service Com-
mission to set rates for supplying water by a public
water supply system to another public system, and
prescribes penalties for violations.

Chapter 471

Joint Municipal Ambulance Services

Clarifies authority for municipalities to provide
joint emergency and ambulance service, or for one
municipality to provide the service for another munici-
pality pursuant to an inter-municipal agreement.

Chapter 524

"Cure Period” for Rules and Regulations

Directs state agencies when adopting rules involv-
ing assessment of penalties on local governments or
small businesses for violation to include a “cure peri-
od,” or explain why such a cure period is not included,
that will allow time for the local government to correct
the situation before the penalty is imposed.

Chapter 527

Funeral Demonstration Permits

Authorizes a local government (and other entities
having jurisdiction over territory) to adopt by local law
or regulation a permit requirement for a demonstration
within 1,000 feet of a funeral event.

Chapter 528

Funeral Demonstration Buffer Zones

Increases to 300 feet the buffer zone for demonstra-
tions at religious services or funerals under the Penal
Law.

44

NYSBA Municipal Lawyer | Winter 2012 | Vol. 26 | No. 1



LEGISLATIVE UPDATE

Chapter 557

Stormwater Management Design Modification

Requires that the NYS Stormwater Management
Design Manual be modified to promote safety in and
around stormwater retention ponds by requiring new
safety features to be implemented such as warning
signs around the pond, defining reasonable slope,
establishing aquatic vegetation prior to rendering the
pond as “in-service,” and ensuring examination of
the status of pond safety features as part of a routine
maintenance schedule.

Chapter 561

Conditional Approval of Final Plats

Authorizes local planning boards to extend the
duration of the conditional approval of a final plat at
90-day intervals. Removes the limitation of a maxi-
mum of two 90-day extensions.

Chapter 603

Open Meetings Law and Public Records

Requires that records that are subject to the Free-
dom of Information Law (FOIL), as well as any resolu-
tion, law, regulation or policy, which are scheduled to
be discussed at an open meeting, be made available
upon request, to the extent practicable, prior to or at
the meeting. Additionally, where the public body’s
agency maintains a website, such records shall be
posted on the website, to the extent practicable, prior
to the meeting.

Chapter 608

Best Value Standard for Purchase Contracts

Provides that purchase contracts (including con-
tracts for service work, but excluding any purchase
contracts necessary for the completion of a public
works contract) must be awarded on the basis of best
value, as defined in State Finance Law—"awarding
contracts for services to the offerer which optimizes

quality, cost and efficiency, among responsive and
responsible offerers.” Best value awards must be based
upon objective and quantifiable analysis wherever pos-
sible. The best value standard does not apply to public
works contracts, which must still be awarded to the
lowest responsible bidder.

Some Vetoes Worth Noting
Veto No. 59

Modifications to Fireworks Statute

The bill would have amended provisions of the
Penal Law pertaining to the unlawful possession and
sale of fireworks by clarifying definitions. However, by
altering the definition of “firework” and “dangerous
fireworks” it would have made certain harmful devices
legal to sell and use in New York.

Veto No. 60

Health Coverage to Spouses and Dependents

The bill would have provided continuous health
insurance coverage to the spouse and dependents of
public employees who are injured or taken ill while on
the job, at the expense of the employer.

Veto No. 70

Office of Taxpayer Advocate

The bill would have created the Office of Taxpayer
Advocate to assist New York State taxpayers in their
dealings with the New York State Department of Taxa-
tion and Finance.

Darrin B. Derosia is assistant counsel in the NYS
Office of General Services.

Thanks and appreciation are given to the New York State
Conference of Mayors and The New York State Association
of Towns for collaboration and materials made available.
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From the NYSBA Book Store >

New York Municipal
Formbook, Third Edition

Revised 2010 ~0

The New York Municipal Formbook, Third Edition, is the premiere
compendium of forms for anyone whose practice touches on municipal
law. For years, this has been the book that practitioners turn to for all
the forms used in the broad range of issues that involve municipal law—
agreements, property assessments, FOIL requests, bidding, employment,
the environment, special districts and zoning. If you work as a municipal
attorney, this is the go-to guide for the forms used in developing local
laws; shared services and outsourcing agreements; utility contracts;
easements and rights-of-way; highways and fire districts; and a host of
other circumstances.

Municipal Formbook provides you with the appropriate document to
address the varied regulations, ordinances, bylaws and decisions that
govern New York's municipalities.

This is an essential resource not only for municipal officials, attorneys
and clerks, but for all attorneys whose clients have any dealings with
local government. Many of the forms can be adapted for use in practice
areas such as zoning and municipal litigation, municipal finance and real
estate. Even if you only use a few forms, the time saved will more than
pay for the cost of the Municipal Formbook; and because these forms
are unavailable from any other source, this book will pay for itself many
times over.

New York Municipal Formbook was compiled by Herbert A. Kline, Esq.,
a renowned municipal attorney with more than 50 years’ experience,
and edited by his law partner, Nancy E. Kline, Esg.

To see a complete listing of all the forms go to:
(www.nysba.org/NYMuniForms)

Order multiple titles to take advantage of our low flat rate shipping charge of $5.95 per order,
regardless of the number of items shipped. $5.95 shipping and handling offer applies to orders
shipped within the continental U.S. Shipping and handling charges for orders shipped outside the
continental U.S. will be based on destination and added to your total.

*Discount good until May 31, 2012.

Get the Information Edge
1.800.582.2452 www.nysba.org/pubs

Mention Code: PUB1407N
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AUTHOR

Herbert A. Kline, Esq.,
Coughlin & Gerhart LLP, Binghamton, NY

EDITOR

Nancy E. Kline, Esq.,
Coughlin & Gerhart LLP, Binghamton, NY

“The Municipal Formbook is an invaluable and
unique publication which includes information
not available from any other source.”
Gerard Fishberg, Esq.

“Many more forms than my prior edition.
Bravo! Already found a form I need for my
village today.”

Chauncey J. Watches, Esq.

Bath, NY

PRODUCT INFO AND PRICES

New York Municipal Formbook,
Third Edition, Revised 2010

Book and CD | PN: 41606C | 2006
(with 2010 Supplement) | 4,210
pages | loose-leaf | 3 volumes
NYSBA Members $150 |
Non-Members $185

Supplement and CD (available to
past purchasers only) | PN: 51609 |
2010 | 1,134 pages | loose-leaf |

3 volumes

NYSBA Members $110 |
Non-Members $140

CD | PN: 616009 | 2010 |
WordPerfect and Microsoft Word
NYSBA Members $130 |
Non-Members $170
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Publication—Editorial Policy—Subscriptions

Persons interested in writing for the Municipal Lawyer
are welcomed and encouraged to submit their articles
for consideration. Your ideas and comments about the
Municipal Lawyer are appreciated.

Publication Policy: All articles should be submitted

to the Government Law Center of Albany Law School
and must include a cover letter giving permission for
publication in the Municipal Lawyer. We will assume
your submission is for the exclusive use of the Municipal
Lawyer unless you advise to the contrary in your letter. If
an article has been printed elsewhere, please ensure that
the Municipal Lawyer has the appropriate permission to
reprint the article.

For ease of publication, articles should be e-mailed

or sent on a disk or CD in electronic format, prefer-

ably Microsoft Word (pdfs are not acceptable). A short
author’s biography should also be included. Please spell
check and grammar check submissions.

Editorial Policy: The articles in the Municipal Lawyer
represent the author’s viewpoint and research and not
that of the Municipal Lawyer Editorial Staff or Section
Officers. The accuracy of the sources used and the cases
cited in submissions is the responsibility of the author.

Non-Member Subscription: The Municipal Lawyer is
available by subscription to law libraries. The subscrip-
tion rate for 2012 is $135.00. For further information
contact the Newsletter Department at the Bar Center,
newsletters@nysba.org.

Publication Submission Deadlines: On or before the 1st
of March, June, September and December each year.

This publication is published for members of the Municipal
Law Section of the New York State Bar Association. The views
expressed in articles in this publication represent only the authors’
viewpoints and not necessarily the views of the Editors or the
Municipal Law Section.

Copyright 2012 by the New York State Bar Association
ISSN 1530-3969 (print) ISSN 1933-8473 (online)
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