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A Message from the Chair

Municipal Lawyer
A joint publication of the Municipal Law Section of the New York State Bar Association 
and the Edwin G. Michaelian Municipal Law Resource Center of Pace University

Just arriving home from 
our Fall Meeting in Canan-
daigua, on behalf of the 
Section, I extend a hearty 
and special thank-you to 
our meeting co-chairs, Tom 
Jones and Tom Levin

The joint meeting with 
the Environmental Law 
Section was a great suc-
cess. On Friday afternoon 
there was an informative 
program on gas extraction 
and the issues surrounding 
the Marcellus shale regions of the State. Saturday’s 
joint session was organized into two tracks—one for 
experienced attorneys that explored complex issues 
related to climate change and green development 
from a municipal perspective; and the second track 
provided nuts and bolts training for newer attorneys 
on issues including the comprehensive plan, zoning, 
historic preservation and environmental review. The 
Sunday morning program began with a presentation 
on the new Rules of Professional Conduct recently 
adopted by the Appellate Division at the request of 
the State Bar Association. This led to a spirited and 
interactive discussion among attendees. Presentations 
on FOIL and newly enacted state legislation of inter-
est to municipal attorneys rounded out the program. 
No doubt, attendees received tremendous value for 
their participation in this program. Thank you also to 
our fall meeting sponsors—Barton & Loguidice, P.C.; 
Kodak/E-BizDocs, Inc.; and Meyer, Suozzi, English & 
Klein, P.C.—their support helped to keep the meeting 
costs more affordable.

You’re Invited
The Executive Committee also met in Canan-

daigua. We are reorganizing our Committee structure 
and the Executive Committee, providing a great 
opportunity for members who have not been active 
to now do so. We are searching for committee chairs, 
co-chairs and vice-chairs for many of our existing 
committees. If you want to volunteer to get involved 
with land use and environment, green development, 
ethics, public fi nance, legislation, technology and/
or membership, please send me an e-mail at psalk@
albanylaw.edu. The committees will all meet in-
person on Thursday, January 28, 2010 in New York 
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City during the Annual Meeting. There will likely 
be one conference call prior to that meeting. In addi-
tion, we have recently amended our by-laws to create 
additional seats on our Executive Committee, which 
is the governing body of the Section. We are looking 
for members interested in active involvement and 
committed to attending three in-person meetings per 
year—one in New York City, one in Albany, and one 
that could be anywhere in the state (although we have 
gone to Vermont and Canada and in 2010 we will be in 
Washington, D.C.). While all members are welcome to 
express interest, we are especially interested in hearing 
from women and minority members of our Section. 
Please e-mail your interest to Lester Steinman, Chair 
of the nominations committee at lsteinman@pace.edu.

May It Please the [U.S. Supreme] Court 
Not admitted to the U.S. Supreme Court? We have 

organized a special group admission as part of our 
October 2010 Fall Meeting in Washington, D.C. We 
have been allocated only 50 seats for lawyers desir-
ing admission at the special ceremony on Monday, 
October 18. Each admittee will be able to bring one 
guest to watch. We expect the seats to fi ll up quickly. 
A special mailing is going out to Section members 
requesting early sign-up for the admission program 

(and Fall Meeting). Check your mail and visit our Web 
site for more information. You can also contact our staff 
liaison, Linda Castilla, for more details at lcastilla@
nysba.org. 

New York City Annual Meeting
The fi nal details are being put on the Annual Meet-

ing agenda for New York City on Thursday, January 
28. (See program agenda starting on p. 34). Remember, 
this year the venue has been moved to the New York 
Hilton. Watch for more information on CLE sessions 
planned that address emergency preparedness—from 
swine fl u to fl oods; a special session on improving 
public presentation and speaking skills with actor/at-
torney Matthew Arkin; labor issues for 2010 focusing 
on work force reduction; a hot topics panel that will ex-
plore internal investigation of a municipal department, 
RLUIPA and building codes, and green ordinances; 
an examination of the new municipal consolidation 
legislation in New York; and municipal ethics. Special 
thanks to Jennifer Siegel McNamara and Linda Kings-
ley for putting this program together. I look forward to 
seeing many of you in January. 

Patricia E. Salkin

Request for Articles

www.nysba.org/MunicipalLawyer

If you have written an article you would like 
considered for publication, or have an idea for one, 
please contact the Municipal Lawyer Editor:

Lester D. Steinman, Esq.
Municipal Law Resource Center
Pace University
One Martine Avenue
White Plains, NY 10606
Lsteinman@pace.edu

Articles should be submitted in electronic 
document format (pdfs are NOT acceptable), and 
include biographical information.
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Is your zoning code 
precise enough in defi ning 
permitted and prohibited 
activities? A recent decision 
from the Town of Webster in 
Monroe County provides a 
cautionary tale.1

The Webster Town Code 
prohibited boats, house 
trailers and mobile homes 
“stored in any front yard in 
any residential district.” The 
town issued a violation to a 
resident for parking a boat and trailer in the front yard 
of his residence. 

At trial, the code enforcement offi cer and a neigh-
bor of the defendant both testifi ed to seeing a boat and 
trailer parked on the defendant’s driveway in the front 
of his premises on the date and time set forth in the ap-
pearance ticket and supporting deposition. 

The defendant admitted that the boat and trailer 
were parked in the driveway in his front yard from 
time to time when they were not in use. However, the 
defendant argued that the word “stored” implied a 
long-term placement of the trailer and boat, which he 
denied.

The Webster ordinance did not defi ne the term 
“stored.” Nor did it put any time limits on the parking 
of a boat and trailer in one’s front yard. From this the 
court concluded that the code did not prohibit “tempo-
rary parking” of a boat and trailer. 

Also, the court found that it seemed unlikely that 
the code enforcement offi cer would issue a ticket to a 
homeowner who had parked a boat and trailer over a 
single night. Ultimately, the court concluded that inter-
mittent parking of the trailer and the boat in the front 
yard did not amount to those vehicles being “stored” 
in the front yard.

Zoning and planning boards often confront and 
struggle to consistently apply unclear language in the 
municipal zoning ordinance. Although the temptation 
is to continue to slog through on a case by case basis, 
I would recommend that attorneys advising those 
boards be proactive. 

Prepare a memorandum to the legislative body 
explaining the problems the planning or zoning board 
is encountering and suggesting curative legislation 
that would resolve those problems. With the language 
clarifi ed, the Board will operate more effectively, ap-
plicants will have a clearer understanding of what is 
expected of them and litigation is likely to be avoided. 

From the Editor
Articles in this issue of the Municipal Lawyer ad-

dress a diverse set of environmental, labor, land use, 
ethics and liability issues. Kevin G. Ryan of the Ryan 
Law Group, LLP examines the applicability of the Na-
tional Environmental Policy Act to Stimulus program 
projects funded under the American Reinvestment and 
Recovery Act (“ARRA”) and suggests certain ways 
to expedite the environmental review process. ARRA 
funding opportunities for which application deadlines 
have not passed are also detailed. 

Labor relations issues in diffi cult economic times 
are the subject of an article written by Richard K. Zuck-
erman of Lamb & Barnosky, LLP. The article focuses on 
legal and practical issues which municipal clients must 
anticipate and presents a variety of creative options 
available to confront and resolve those issues.

Whether a zoning board of appeals may take into 
account a deceitful representation when evaluating 
an area variance application is the lead case explored 
in the Land Use Case Law Update written by Henry 
M. Hocherman and Noelle V. Crisalli of Hocherman 
Tortorella & Wekstein, LLP. Also included in their 
quarterly review of key land-use cases are whether a 
police district is subject to local zoning in connection 
with construction of a radio tower, the interrelationship 
between billboard restrictions contained in the Federal 
Highway Beautifi cation Act and local zoning and the 
interpretation of the “replacement in kind” provision of 
the SEQRA regulations.

A call for a statewide municipal ethics code is the 
subject of an article by Steve G. Leventhal of the law 
fi rm of Leventhal and Sliney, LLP. A municipality’s 
duty to remove fi xed objects from the roadside, oth-
erwise known as the “clear recovery zone concept,” is 
examined by Karen M. Richards, Associate Counsel, 
Offi ce of University Counsel, the State University of 
New York. 

Finally, Section Chair Patricia Salkin reviews the 
joint Fall meeting held with the Environmental Law 
Section and previews the upcoming Annual Meeting 
program. Also included in her message are details 
regarding the Section’s Fall 2010 meeting in Washing-
ton, D.C. and the opportunity to participate in a special 
ceremony for lawyers desiring admission to the U.S. 
Supreme Court.

Lester D. Steinman

Endnote
1. People v. Pethick, 21 Misc. 3d 787, 864 N.Y.S.2d 901 (Just. Ct., 

Monroe Co. 2008).
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ble process under the National Envi-
ronmental Policy Act shall be utilized.5 

Although rapid compliance appears to be mandat-
ed, there is nothing in the above language or elsewhere 
in the bill that limits funding opportunities to projects 
for which NEPA has already been completed or for 
which NEPA is not required. Section 1609(c) requires re-
ports to Congress every ninety days until September 30, 
2011 “on the status and progress of projects and activi-
ties funded by this Act with respect to compliance with 
National Environmental Policy Act requirements and 
documentation.”6 According to the legislative history, 
this language was offered in response to more specifi c 
language which would have required completion of 
NEPA review within nine months of funding.7 Thus, 
NEPA review is indeed contemplated, and, although 
there is no deadline for completion, the 90-day reports 
are intended to ensure that any NEPA reviews are ac-
complished as quickly as possible.

“One of the concerns state and local 
governments have had since the earliest 
days of the stimulus program is getting 
through the inevitable red tape that 
comes with federal aid.”

When Must a State or Local Project Undergo NEPA 
Review?

Although many stimulus projects will be federal 
from inception, this article concerns state and local proj-
ects that receive funding under ARRA. The question is 
whether the new or expanded federal involvement in 
such projects triggers NEPA review. Put another way, at 
what point does federal involvement in a state or local 
project “federalize” it for purposes of NEPA? The an-
swer depends on several factors relating to the nature 
and degree of the federal involvement. A brief outline 
of the relevant considerations follows.

Section 102 of NEPA states a general policy that 
federal agencies must “utilize a systematic, interdisci-
plinary approach which will insure the integrated use 
of the natural and social sciences and the environmen-
tal design arts in planning and in decision making [sic.] 
which may have an impact on man’s environment.”8 
Of particular relevance here, for “major Federal actions 
signifi cantly affecting the quality of the human environ-
ment, a detailed statement by the responsible offi cial 

Although the American Reinvestment and Re-
covery Act (“ARRA”) was passed last February, it is 
far from fully implemented. Some economic stimulus 
programs have gotten off to a relatively quick start— 
for example, federal reimbursements to states for 
Medicaid funding.1 But projects involving bricks and 
mortar have been slower to get off the mark. It has 
been reported, for example, that as of September 30, 
2009 only $3.4 billion or 7% of the $48 billion allocated 
under ARRA for transportation projects had been 
spent.2 While this lag between intentions and perfor-
mance has arguably blunted the effect of the stimulus, 
a silver lining for municipal governments is that fund-
ing opportunities continue to be available, such as the 
$650 million in education aid that was announced in 
early October.3 

One of the concerns state and local governments 
have had since the earliest days of the stimulus pro-
gram is getting through the inevitable red tape that 
comes with federal aid. In particular, there has been 
concern that projects may be stalled by environmental 
requirements, including the National Environmen-
tal Policy Act (“NEPA”). Part One of this article will 
briefl y describe the applicability of NEPA to projects 
under the stimulus program and offer some sug-
gestions on ways to expedite the process. Part Two 
presents a table describing a few representative ARRA 
funding opportunities for which application deadlines 
have not passed. 

I. ARRA and NEPA

NEPA, ARRA and “Shovel Ready” Projects 

Much has been made of the notion that, in order 
to get money into the economy as quickly as possible, 
ARRA money should go to projects that are “shovel 
ready.”4 As this term is not formally defi ned in the leg-
islation, one concern with regard to the effect of NEPA 
on ARRA funding for state and local projects has been 
that the term connotes a project that must either not 
require environmental review or one for which such 
review has already been completed at the time of the 
application for ARRA funding. This is incorrect. In 
relevant part, section 1609(b) of ARRA states, 

Adequate resources within this bill 
must be devoted to ensuring that ap-
plicable environmental reviews under 
the National Environmental Policy Act 
are completed on an expeditious basis 
and that the shortest existing applica-

The American Reinvestment and Recovery Act and 
Environmental Impact Review
By Kevin G. Ryan
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of the federal government. In Landmark West! v. U.S. 
Postal Service, the court wrote, 

[t]he distinguishing feature of “feder-
al” involvement is the ability to infl u-
ence or control the outcome in material 
respects. The EIS process is supposed 
to inform the decision-maker. This 
presupposes [the decision-maker] has 
judgment to exercise. Cases fi nding 
“federal” action emphasize author-
ity to exercise discretion over the 
outcome.19 

Thus, the question whether a state or local proj-
ect becomes federalized as a result of the infusion of 
stimulus funds must be determined on a case-by-case 
basis, taking into account the amount of stimulus 
money compared to the cost of the overall project; the 
nature of the stimulus funding (i.e., whether the funds 
are applied directly to a given project), and whether 
the disbursing federal agency retains any decision-
making role over the project.20 

In short, the mere infusion of stimulus funding 
does not necessarily mean a project must undergo 
NEPA review. Careful attention must be paid to the 
relative proportion of the funding, the manner in 
which the funds are disbursed, and the degree of fed-
eral substantive control of the project.

“[T]he mere infusion of stimulus funding 
does not necessarily mean a project 
must undergo NEPA review.”

NEPA Compliance—Options for Expedition

Categorical Exclusions

In accordance with the exhortation that ARRA-
funded projects expedite environmental impact review, 
an applicant for stimulus funding should fi rst check to 
determine whether its project falls within a categorical 
exclusion as set forth in the regulations of the federal 
agency through which funding would be obtained. 
As under the New York State Environmental Quality 
Review Act (“SEQRA”), NEPA requires that federal 
agencies publish lists of actions normally not subject 
to environmental review (which in New York would 
be Type II actions). Known as “categorical exclusions,” 
such federal actions are by defi nition not considered to 
have a potential signifi cant affect on the environment, 
in which case they need not undergo NEPA review. 
Thus, in order to determine whether NEPA applies to 
a given federally funded project, a practical fi rst step 
is to determine whether the project is categorically 
excluded from further NEPA consideration by regula-
tions of the funding agency. 

on…the environmental impact of the proposed action” 
is required.9 Together these provisions form the basis 
for the regulations of the Council on Environmental 
Quality (“CEQ”) requiring the preparation of Environ-
mental Assessments (“EA”) and, if applicable, Envi-
ronmental Impact Statements (“EIS”).10 

At the outset it is important to distinguish several 
separate but related concepts: (1) “action,” (2) “ma-
jor federal action” and (3) “signifi cantly affecting the 
environment.” The term “action” is defi ned in part as 
“new and continuous activities, including projects and 
programs entirely or partly fi nanced, assisted, con-
ducted, regulated or approved by federal agencies.”11 
It also includes “new or revised agency rules, regula-
tions, plans, policies, or procedures [and] legislative 
proposals.”12 Subsection (b) provides examples of typi-
cal federal actions, notably including, “Approval of 
specifi c projects, such as construction or management 
activities located in a defi ned geographic area. Projects 
include actions approved by permit or other regula-
tory decision as well as federal and federally assisted 
activities.”13 

As alluded to above, not every “action” is neces-
sarily “major.” On the meaning of “major” the regula-
tion offers the following Delphic formulation: “‘Major 
Federal action’ includes actions with effects that may 
be major and which are potentially subject to Federal 
control and responsibility. Major reinforces but does 
not have a meaning independent of signifi cantly.”14 As 
to the meaning of “signifi cantly,” the regulations offer 
various “considerations” framed in terms of “context” 
and “intensity.” Context revolves around geographic 
coverage, such as national, regional, and local.15 Inten-
sity has to do with the degree of impact on such things 
as public health, historic features, highways, endan-
gered species, and the like.16 

Naturally, these vague and overlapping terms 
have required some parsing by the courts. It is be-
yond the scope of this article to analyze the cases that 
attempt to decipher these terms as they relate to the 
question of when federal involvement in a state or 
local project causes the project to become subject to 
NEPA as a “major federal action.” However, some key 
considerations cited by the courts in determining the 
question are highlighted below. 

Factors that have been considered by the courts to 
determine when a project becomes federalized include: 
whether the project is fi nanced wholly or in part by 
federal funds, whether relevant decision-makers are 
federal offi cials, and whether the project would pro-
ceed in the absence of federal participation.17 Similarly, 
the degrees of “federal control over, responsibility for, 
or involvement with an action” have been cited as im-
portant considerations.18 Courts in the Second Circuit 
have particularly emphasized the decision-making role 
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ment, under the State Environmental Quality Review 
Act (“SEQRA”). The NEPA regulations call for coor-
dination of federal and state environmental reviews.23 
Normally this means that state and federal agencies 
conduct concurrent reviews of a proposed project, 
preferably with joint hearings concerning any draft 
EIS. However, where a full SEQRA review has already 
been completed it may be possible to avoid a redun-
dant NEPA EIS. This is because SEQRA goes beyond 
mere disclosure of impacts by mandating avoidance or 
mitigation of adverse impacts to the maximum ex-
tent practicable (consistent with other essential social 
and economic considerations).24 That is, owing to the 
mitigation measures already required pursuant to the 
previous SEQRA review, it may be possible to demon-
strate in a NEPA EA, citing the SEQRA record, that a 
project will not have signifi cant environmental effects 
requiring further analysis under NEPA. 

In conclusion, while ARRA does not require pre-
compliance with NEPA for a project to be eligible 
for federal funding, section 1609(b) makes clear that 
Congress wants NEPA review, where applicable, to be 
completed as expeditiously as possible. Several options 
for doing so are addressed above, including: NEPA cat-
egorical exclusions, prior NEPA programmatic review, 
and, potentially, reference in a NEPA EA to a prior full 
review under SEQRA.

II. ARRA Funding Opportunities
While the deadlines for applications for many 

funding opportunities have passed, a considerable 
number of programs continue to be available and new 
opportunities are still being announced. An attempt 
to catalog the many hundreds of funding opportuni-
ties under ARRA is obviously beyond the scope of this 
article. However, Table 1 (see p. 8) provides sum-
mary information concerning several representative 
open funding opportunities. It lists funding agencies, 
programs; funding purposes and project types; eligi-
bility; and current application deadlines (if any). This 
information was derived from government Web sites, 
including grants.gov and agency-specifi c sites, as well 
as agency contacts. 

On a cautionary note, Table 1 is intended only as 
a starting point for inquiries concerning ARRA fund-
ing opportunities. Whether particular listed programs 
would be appropriate for any particular project and 
whether resources should be expended in pursuing 
funding under any particular ARRA program would 
require more detailed analysis of the funding opportu-
nity and the proposed project. 

Programmatic NEPA Determinations

As noted above, section 1609 of ARRA emphasizes 
both the importance and speed of NEPA review. One 
instance in which expeditious review may be achieved 
is when a project falls within a prior programmatic 
NEPA review. For example, the National Oceanic and 
Atmospheric Administration is reviewing applications 
for funding under the Fisheries Community-based 
Restoration Program (“CRP”).21 This program pre-
dates ARRA and underwent a Programmatic Envi-
ronmental Assessment (“PEA”) in 2006. This assess-
ment resulted in a Finding of No Signifi cant Impact 
(“FONSI”) for the CRP.22 In such circumstances, it 
would be reasonable to suggest that a CRP project 
funded under ARRA that fi ts the parameters studied 
in the PEA need not undergo further NEPA review. 
Even in cases of projects that deviate from the pro-
grammatic parameters, a narrow project-specifi c En-
vironmental Assessment (“EA”) could be undertaken 
to determine whether the new element could have a 
signifi cant environmental effect. If the analysis indi-
cates that this is not the case, then a project-specifi c 
FONSI could be issued.

“[W]hile ARRA does not require pre-
compliance with NEPA for a project to 
be eligible for federal funding, section 
1609(b) makes clear that Congress 
wants NEPA review…to be completed 
as expeditiously as possible.”

Of course, if a project type has been covered by 
an agency programmatic EIS and Record of Decision 
(“ROD”), then it would appear that an ARRA-funded 
project coming within the parameters studied and 
covered in the EIS and ROD would likewise not have 
to undergo further environmental review. Again, 
however, any limited deviations from such parameters 
could be analyzed in a project-specifi c EA. If the EA 
were to fi nd no potentially signifi cant impacts, then 
a project-specifi c FONSI could be issued. Otherwise, 
an EIS of limited scope could be prepared to refl ect 
the presumably narrow range of effects not otherwise 
covered in the previous programmatic EIS. The result-
ing ROD would discuss these project-specifi c impacts, 
alternatives, and mitigation measures.

EA Referencing Prior SEQRA Review

Another potential means of expediting NEPA 
review exists where a project has already undergone 
a full review, including an EIS and Findings State-
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19. 840 F. Supp. 994, 1007 (S.D.N.Y. 1993) (citations omitted), aff’d, 
41 F.3d 1500 (2d Cir. 1994).

20. See generally Mandelker, NEPA Law and Litigation, § 8:20 
(fi nancial assistance and partnership). 

21. This funding opportunity is no longer accepting applications. 
See NOAA Funding Announcement, April 6, 2009, 74 Fed. Reg. 
9793.

22. Memorandum from William T. Hogarth, Ph.D., Asst. Admin. 
for Fisheries, National Marine Fisheries Service, to Rodney 
F. Weiher, Ph.D., NEPA Coordinator, Offi ce of Policy and 
Strategic Planning, re: Finding of No Signifi cant Impact on the 
Supplemental Programmatic Environmental Assessment on 
NOAA Fisheries’ Implementation Plan for the Community-
based Restoration Program—DECISION MEMORANDUM.

23. 40 C.F.R. § 1506.2.

24. 6 N.Y.C.R.R. § 617.11(d)(5). See also Philip H. Gitlen, The 
Substantive Impact of the SEQRA, 46 Albany L. Rev. 1241 (1982); 
MICHAEL B. GERRARD, DANIEL A. RUZOW, & PHILIP WEINBERG, 
ENVIRONMENTAL IMPACT REVIEW IN NEW YORK, § 6.03[5] (2008).

Kevin G. Ryan is a Co-Chair of the Environ-
mental Impact Assessment Committee of the En-
vironmental Law Section of the New York State 
Bar Association. He is the founding member of the 
Ryan Law Group, LLC of Larchmont, New York. He 
recently represented the SEQRA lead agency in the 
SEQRA review of what is believed to be the largest 
private urban redevelopment project ever proposed 
in Westchester County. 

The author wishes to thank Lester D. Steinman 
of the Edwin G. Michaelian Municipal Law Resource 
Center for providing access to research prepared by 
Gail M. Mulligan, an intern at the Center. In addi-
tion, the author wishes to thank Laurie Dallos, Esq. 
of the Ryan Law Group, LLC for assistance in re-
searching the funding opportunities listed in Table 1 
on p. 8. 
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TABLE 1
Selected Open ARRA Funding Opportunities as of October 16, 2009

Federal 
Agency

Programs 
Funded

Total ARRA 
Funding

Funding Purpose and 
Project Types Eligibility Application 

Deadline
Other

USEPA Clean Water 
State Revolving 
Fund 

Drinking Water 
State Revolving 
Fund

$4 billion (NY 
allocation: 
$432,564,200)1

$2 billion (NY 
allocation: 
$86,811,000)2

High priority infrastructure 
projects for clean water 
and safe drinking water, 
including:  biosolids; 
brownfi elds; wastewater 
systems; nonpoint source 
pollution control; wetlands, 
etc.3

States —for loans and 
grants (per ARRA) to 
local communities 
with water quality 
and wastewater 
infrastructure needs

Continuing4 
(except states 
had 45 days 
from ARRA 
passage to 
certify intent 
to request)5

20% of 
grants for 
“green 
projects”6

USEPA Leaking 
Underground 
Storage Tank 
Program

$200 million 
(NY allocation 
$9,235,000)7

Leaking Underground 
Storage Tank cleanups: 
“corrective action activities 
…traditionally funded by 
LUST cleanup dollars”8

States – for state 
underground tank 
programs9 

Continuing10

Economic 
Development 
Administration

Public Works 
and Economic 
Development 
Facilities 
Program

$100 million11 Public works construction, 
rehabilitation to generate, 
retain private sector jobs 
and capital

States. Municipalities.  
Indian tribes. 
Institutes of higher 
education. Non-
profi t organizations 
(in cooperation with 
government)12

June 10, 
201013

Economic 
Development 
Administration

Economic 
Adjustment 
Assistance 
Program

$50 million14 Technical, planning and 
infrastructure assistance 
[including assistance to 
establish revolving loan 
funds (RLFs)] in regions 
experiencing adverse 
economic changes that may 
occur suddenly or over time

States. Municipalities. 
Indian tribes. 
Institutes of higher 
education. Non-
profi t organizations 
(in cooperation with 
government)

June 10, 
201015 

HUD Offi ce of 
Affordable 
Housing 
Preservation

$250 million Energy and green retrofi t 
investments in covered 
property

Owners of properties 
receiving certain 
federal assistance16 

February 16, 
2011

Dep’t of 
Education

Race to the Top 
Grants

$4.3 billion Plans to achieve 4 ARRA 
educational reform 
priorities:  (1) implementing 
standards and assessments, 
(2) improving teacher 
effectiveness and 
achieving equity in teacher 
distribution, (3) improving 
collection and use of 
data, (4) and supporting 
struggling schools17

States.  But 50% 
of funding must be 
devoted to sub-grants 
to local educational 
agencies (“LEAs”)18

Phase 1: late 
2009; Phase 
2:  Spring, 
201019

USDA Rural Business 
Enterprise 
Grant Program

$20 million “On-site technical 
assistance to local and 
regional governments, 
public transit agencies, and 
related non-profi t and for-
profi t organizations in rural 
areas; the development 
of training materials; and 
the provision of necessary 
training assistance to local 
offi cials and agencies in 
rural areas”

States. Counties.  
Municipalities.  
Authorities. Indian 
tribes

Applications 
to be 
accepted 
until  earlier 
of depletion 
of funds or 
date to be 
published in 
year 201020
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13. Grants.gov notes, “Funds are available for obligation until 
September 30, 2010; however, it takes a minimum of 90 days 
from EDA’s receipt of a complete application until award, 
when funds are obligated.” For further information see 
following web page:  http://www07.grants.gov/search/
search.do;jsessionid=NlHyK4lQgllvMV4Xf9rSSRQQGcgMtLK
kq9cp923nRJ9BbnxhznS!785172635?oppId=45786&mode=VIE
W. 

14. http://www.eda.gov/PDF/FY09ARRAFFOFINAL031309.pdf  
[Full Award Announcement, Sec.II.A, Award Information].

15. See footnote 13 above.

16. E.g., pursuant to section 202 of the Housing Act of 1959 (12 
U.S.C. § 17012), section 811 of the Cranston- Gonzalez National 
Affordable Housing Act (42 U.S.C. § 8013, or Section 8 of the 
United States Housing Act of 1937 as amended (42 U.S.C. § 
1437f).

17. http://edocket.access.gpo.gov/2009/pdf/E9-17909.pdf [ 
Federal Register, July 29, 2009].

18. http://www07.grants.gov/search/search.do;jsessionid=G8yR
KYHTPsRnhL2w77Vs5WgcsJ22z8gyBBB5xLb1Lp0P5YQdRGh
d!-82303134?oppId=49325&mode=VIEW. 

19. See footnote 18 above.

20. http://www07.grants.gov/search/search.do;jsessionid=cnW
cKc3Q1yJFXQJ5MzJW03zy0xsmQQfMFbjM9ZwhGXyG29tP6
t93!-82303134?oppId=46399&mode=VIEW. 

Endnotes
1. http://www.epa.gov/water/eparecovery/docs/Final_SRF_

eco_recovery_allotments.pdf. 

2. Source: see footnote 1 above.

3. http://www.epa.gov/owm/cwfi nance/cwsrf/factsheets.htm. 

4. CWSRF requirements apply.

5. http://www.epa.gov/water/eparecovery/docs/604bARRA_
guidance_memo_FINAL.pdf [EPA Guidance Memorandum re 
Award of Water Quality Management Planning Grants with 
Funds Appropriated by [ARRA], dated March 12, 2009. Sec. III, 
Application Requirements].

6. http://www.epa.gov/water/eparecovery/. 

7. http://www.epa.gov/swerust1/eparecovery/statealloc.htm. 

8. Guidance To Regions For Implementing The LUST Provision 
Of The American Recovery And Reinvestment Act Of 2009, 
June 2009, EPA-510-R-09-003.

9. http://www.epa.gov/swerust1/eparecovery/index.htm. 

10. DWSRF requirements apply.

11. http://www.eda.gov/PDF/FY09ARRAFFOFINAL031309.pdf  
[Full Award Announcement, Sec.II.A, Award Information].

12. http://www.eda.gov/PDF/FY09ARRAFFOFINAL031309.pdf 
[Full Award Announcement, Sec.III, Eligibility Information]. 

Thank you for your membership support.

Renew today for 2010. www.nysba.org/renew2010

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N

My membership with the New York State 
Bar Association has brought me many 
useful benefi ts like networking—including 
interacting with judges, participating in 
CLE, and making life-long friends. I highly 
recommend membership in the NYSBA to 
all attorneys.

Stephen P. Younger
NYSBA member since 1983
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Examples of Decisions Which the Courts and 
PERB Have Held an Employer May Unilaterally 
Implement

Abolishing Employee Jobs/Positions 

An employer’s decision to eliminate jobs due to 
economic reasons need not be negotiated.1 The decision 
must be made in “good faith,” i.e., for economic or ef-
fi ciency reasons, and not in order to skirt an employee’s 
tenure and/or disciplinary hearing rights.2 There are 
also several potentially applicable statutory, adminis-
trative and/or collective bargaining agreement-based 
layoff and/or recall procedures which need to be con-
sidered and implemented in a layoff situation.3

As is true with regard to almost all of the examples 
provided in this article, be sure before acting to confi rm 
that your client’s decision is not prohibited or restricted 
in some way by your collective bargaining agreement. 
Check for a provision in the contract that constitutes 
an affi rmative waiver of the union’s duty to bargain 
over the terms and conditions of employment related to 
your decision. Remember that, in almost all instances, 
there will be a duty to bargain over the “impact” of a 
unilaterally imposed decision following a demand to 
do so by the affected union.4

Eliminating or Reducing Services to the Public 

An employer does not normally need its union’s 
permission before eliminating or curtailing services 
to the public.5 The employer may, as a result, unilat-
erally curtail the level or extent of those services by, 
e.g., reducing the number of hours during which the 
services will be offered and then shortening employees’ 
workweeks to conform to the new hours of operation.6 
The critical Taylor Law-related aspect of this type of 
decision is that the New York State Public Employ-
ment Relations Board (“PERB”) will require proof of 
an actual curtailment of services to the public. It will 
not be suffi cient to implement a plan that is only “more 
effi cient” in that it produces the same level of work or 
services in less working time, or involves having only a 
“skeleton crew” working. 

In order to meet this “curtailment of services” 
standard, the employer will have to be able to estab-
lish its business reasons for the curtailment. It will also 
likely be required to prove that the curtailment in fact 
reduced the hours during which services were pro-
vided to the public, that affected employees were, as a 
result, working fewer number of hours, that they were 

Tough economic times 
can present our municipal 
clients with diffi cult fi nan-
cial and political problems 
which we, as municipal 
lawyers, are often called 
upon to solve. This article 
will describe and discuss 
some of the labor relations-
related legal and practical 
issues which we and our 
clients need to anticipate and 
address. It will also present 
and analyze a variety of creative options available to 
our clients in successfully confronting and resolving 
those issues. 

Introduction
While it is important to be able to present to and 

discuss with our clients the options which follow, 
there is a more macro-level-type of consideration that 
I believe needs to be a part of any discussion about 
what to do with our unions and personnel. I describe it 
as being careful to counsel our clients to do “the right 
thing.” Phrased another way, just because a client can 
unilaterally do something does not necessarily mean 
that the client should do it. Our role as counsel includes 
ensuring that this global consideration permeates any 
discussion about the “what, who, when, where, why 
and how” of the decision-making process. 

Factors our clients should consider prior to mak-
ing any union or personnel-related decision include, 
among others, the impact of the decision upon the 
affected employees and their union, fi nancial and 
political considerations, public relations and the court 
of public opinion, and the client’s short- and long-term 
goals and the impact that the options under review 
will have on each. While each one may be critically 
important and self-evident in nature, it is surprising 
how often one or more is ignored or simply forgotten 
during the rush to act. Failure to take the time to think 
them through may cause our clients to make decisions 
for today which will come back to haunt them, their 
employees and unions. 

With these thoughts in mind, let us turn to an 
analysis of some of the types of labor-related decisions 
a municipal client may unilaterally make, i.e., which 
the client may implement without prior negotiations 
with, and the consent of, its affected unions. 

Municipal Labor and Employment Law
in Tough Economic Times
By Richard K. Zuckerman
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“privatizing” (having private sector employees per-
form the work). An employer may assign unit work to 
non-unit personnel in some, but not all, situations. 

For example, if the “work” has not been exclusive-
ly performed by unit members for a suffi cient period of 
time, there will be no duty to bargain over the deci-
sion to subcontract the work.18 Alternatively, if the 
reassigned tasks are not substantially similar to those 
previously performed by unit members, the work may 
be reassigned without prior negotiation.19 The decision 
by a school district to subcontract certain programs 
and services to a BOCES is a non-mandatory subject of 
negotiation.20 

Where there is a signifi cant change in the job quali-
fi cations of the personnel needed to perform the work, 
there may well be no duty to bargain over the decision 
to remove the work from the unit.21 In this situation, a 
balancing test is invoked, with the interests of the em-
ployer and the unit, both individually and collectively, 
weighed against the other. The transfer of job functions 
from uniformed to civilian employees and, conversely, 
from civilian to uniformed employees, constitutes a 
per se change in job qualifi cations and, thus, a change 
in the level of service.22 An employer may also act uni-
laterally if required to do so due to an outside decision 
beyond its control.23

If negotiations are required over a decision, the 
employer is responsible for initiating and, absent an 
emergency, concluding negotiations with the union 
prior to effectuating the decision.24 Even if there is no 
duty to bargain over the decision to reassign the unit’s 
work, the employer will still, as previously noted, 
likely have to bargain over the impact of the decision 
upon a timely demand by the union that it do so.25

Implementing Sick Leave Control Policies 

An employer may unilaterally impose certain sick 
leave management policies.26 Some specifi c items, such 
as requiring an employee to provide a doctor’s note,27 
rescheduling work for the purpose of controlling sick 
leave abuse,28 and changing the time when employees 
must notify an employer of an impending absence29 
are, in contrast, mandatorily negotiable.

Implementing General Municipal Law §§ 207-a- and 
207-c-Related Policies and Procedures 

An employer may unilaterally implement proce-
dures and policies designed to effectuate the employ-
er’s rights pursuant to these statutes.30 Certain specifi c 
items, such as implementing procedures which involve 
a change in the extent or amount of employee partici-
pation in the process, may have to be negotiated.31 
Similarly, discontinuing fringe benefi t and other pay-
ments provided by practice to employees on a GML 
§ 207-a or 207-c leave of absence must be negotiated, 

all working the same number of hours following the 
curtailment (e.g., going from a 35- to a 28-hour week), 
and that those hours covered the same period of time 
(e.g., 9:00 a.m. to 4:00 p.m.).7 

Of more critical importance, of course, is whether 
an employer which implements these actions can 
concomitantly and proportionately reduce employee 
salaries. Although the case law is confusing and at 
times somewhat contradictory, the answer appears to 
be yes.8

Not Filling Vacancies 

This is also known as “attrition.” PERB has held 
that a union’s demand that vacancies be fi lled, or that 
they be fi lled within a defi ned period of time, restricts 
the employer’s right to effect a staff reduction and is, 
therefore, non-mandatory.9

Reducing or Changing Staffi ng Levels 

An employer has the inherent right to determine 
staffi ng levels. This includes deciding how many peo-
ple will be at work at any given time, as well as how 
many people will perform a particular task such as 
riding in a patrol car or on a piece of fi re apparatus.10 
Because safety is a mandatory subject of negotiation,11 
PERB will implement a balancing test when an action 
implicates both staffi ng and safety concerns. Where an 
action raises a safety issue, but it is outweighed by the 
employer’s right to establish staffi ng requirements, the 
staffi ng issue must be dealt with, but as part of impact 
negotiations.12

Changing Hours/Days of Operation 

As was discussed earlier, it is a management 
prerogative to decide the time span during which 
work is to be performed. An employer may, accord-
ingly, decide to increase, reduce or simply shift its 
hours of operation.13 How the work is to be performed 
within that time frame may, however, be mandatorily 
negotiable.14

Restricting the Use of Leave Time 

The number of employees an employer hires and 
chooses to place on duty at any given time is a mana-
gerial prerogative.15 An employer may, therefore, uni-
laterally reduce the number of available vacation slots 
so that more employees are on duty at a particular 
time,16 even though a reduction in the amount of leave 
available to an employee must be negotiated.17 

Assigning Bargaining Unit Work to Non-Unit 
Personnel

This is known as, among other things, “subcon-
tracting” (having someone not in the bargaining unit 
do the work) “civilianizing” (having a civilian rather 
than, e.g., a police offi cer, perform the work) and 
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deciding to retire from employment, and the employer 
nevertheless unilaterally reduces its contributions for 
the retiree, the employer may be estopped and/or 
otherwise contractually precluded from unilaterally 
reducing its preexisting insurance contribution level.47

While many public employers may make these de-
cisions without union consent, school districts, BOCES 
and special act schools are prohibited from doing so 
unless there is a corresponding diminution in these 
benefi ts for their active employees.48 On September 4, 
2008, Governor Paterson vetoed Senate Bill Number 
S-6457, which would have prohibited all public em-
ployers from unilaterally diminishing health insurance 
benefi ts or contributions made on behalf of retirees or 
their dependents below the current level unless there 
was a corresponding diminution in benefi ts for the ac-
tive employees.

Implementing Public Safety Employee Disciplinary 
Procedures 

Because employee discipline is a prohibited subject 
of bargaining for certain police, and possibly other 
public safety units, the employer may establish proce-
dures needed to implement the disciplinary procedures 
affecting covered employees, and may also refuse to 
implement previously bargained procedures.49 Wheth-
er this applies to a particular unit depends upon, 
among other things, the law or rule governing the af-
fected employees and when it became applicable.50

Filing a Managerial/Confi dential Petition 

Certain managerial and/or confi dential employees 
may be removed from the bargaining unit and made a 
part of management if they meet the requisite PERB-es-
tablished standards. A managerial employee is defi ned 
as one who “formulates policy” or “may reasonably 
be required on behalf of the public employer to assist 
directly in the preparation for and conduct of collective 
negotiations or to have a major role in the administra-
tion of the agreement or in personnel administration, 
provided that the role is not of a routine or cleri-
cal nature, and requires the exercise of independent 
judgment.”51 

Whether an employee is confi dential is determined 
by the application of a two-part test. The employee 
must be designated to assist a managerial employee in 
the delivery of specifi c duties52 and act in a confi dential 
capacity to the managerial employee.53

Implementing Employee Evaluation/Attendance 
Monitoring/Supervisory Policies 

These may be unilaterally implemented, provided 
that there is no change in the nature or extent of the 
employee’s involvement in the process.54

even if there is no statutory entitlement for the em-
ployees to receive them.32

Assigning Certain Additional or New Job Duties 

An employer may unilaterally assign job duties 
which are an inherent aspect of the duties and func-
tions of the position.33 If, however, the performance 
of these additional duties lengthens the workday or 
signifi cantly increases employees’ workload, then the 
employer must negotiate the assignment.34 Likewise, 
requiring employees to perform duties which are not 
within the inherent nature of their job is a mandatory 
subject of bargaining.35 

Changing Class Size 

The number of students assigned to a class may 
be unilaterally changed by the employer.36 Here too, 
though, the impact of a change in class size is a man-
datory subject of bargaining,37 and also requires com-
pliance with both the Commissioner of Education’s 
Regulations addressing class size38 and any applicable 
contractual restrictions. 

Changing Active Employee Insurance Benefi ts 

An employer may unilaterally change an insur-
ance plan and/or the benefi ts provided by the plan 
if the employer does not, in doing so, change a pre-
existing term and condition of employment.39 The 
employer may, however, otherwise have to negotiate 
changes to insurance benefi ts which materially change 
terms and conditions of employment,40 including 
a change in the plan itself, eliminating dual cover-
age,41 changing the amount of the premium paid by 
employees42 and changing the amount of employees’ 
co-payments.43

Employers may have somewhat more discretion 
to unilaterally effect changes in retiree insurance 
benefi ts. New York law44 requires participating 
employers to pay a minimum of 50% of the cost of 
individual premium or subscription charges for the 
coverage of retired employees and 35% for the cover-
age of their dependents who are enrolled in the 
statewide health insurance plans. If an employer is 
contributing more than the minimum levels set forth 
in the law, then it may in many instances unilaterally 
reduce to the minimum levels its contributions for 
retirees’ health insurance premiums, unless there is a 
contrary agreement between the employer and the 
retiree and/or union.45 Be aware, though, that an 
employee who retires during or following the expira-
tion of the collective bargaining agreement is deemed 
to be an active employee for negotiability purposes.46

If an employer makes a representation that it will 
pay a certain cost for the insurance premiums for a 
retiree, and the retiree relies upon this promise in 
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ing overtime payments until employees have actually 
worked the applicable federal Fair Labor Standards 
Act work cycle and/or not counting leave time as 
time worked for purposes of calculating overtime 
entitlements. 

Discontinuing Employment Perks 

These include employer-provided meals,66 free 
bottled water67 and coffee,68 and free parking.69

Early Retirement/Separation Incentives 

These are mandatorily negotiable even though 
(because) they provide a benefi t to employees.70

Conclusion
Whether the particular action your client is con-

sidering falls within the ambit of a non-negotiable 
management prerogative will ultimately depend upon 
the specifi c circumstances before you, as well as any 
applicable contract provisions, rules, procedures and 
practices and the current state of the law at PERB. 
When in doubt about how to provide counsel about 
the applicable law, be guided by the following prin-
ciple stated by PERB nearly 40 years ago: “…decisions 
of a public employer with respect to the carrying out 
of its mission, such as a decision to eliminate or curtail 
a service, are matters that a public employer should 
not be compelled to negotiate with its employees.”71 
When in doubt about everything else, be guided by the 
principle known as: “Do the right thing.”
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wrote in the fi rst of his trilogy of articles entitled “En-
acting a Local Ethics Law”4 published in the Municipal 
Lawyer,

Article 18 contains huge gaps, makes 
no sense, provides little guidance to 
municipal offi cials or their attorneys, 
imposes a fi nancial disclosure system 
that is charitably described as asinine, 
and, in the one area it does regulate—
namely, the prohibition on municipal 
offi cials having an interest in certain 
contracts with his or her municipal-
ity—overregulates to such an extent 
that it turns honest offi cials into crooks.

Unfortunately, the calls for an overhaul of Article 18 
have not been heeded. To help keep up the drumbeat, 
this article will revisit some of the statute’s defi ciencies.

A municipal ethics code should provide clear guid-
ance to municipal offi cers and employees, and assist 
them in avoiding ethical missteps before they occur. 

Clarity is particularly important where the rules 
of conduct for municipal offi cers and employees differ 
from those prevalent in the private sector.  Yet in these 
very areas, Article 18 of the New York General Munici-
pal Law often falls short.

The Vague Prohibition Against Gifts and Favors
One obvious example of a standard of conduct 

applicable in the public sector that differs markedly 
from the practices prevalent in the private sector is the 
rule restricting the solicitation or acceptance of gifts 
or favors by municipal offi cers or employees.  In the 
private sector, gifts are freely exchanged. The practice 
is so widely accepted that the Internal Revenue Service 
recognizes business entertainment as an ordinary and 
necessary business expense.5 However, the solicitation 
or acceptance of gifts and favors by government offi cers 
or employees tends to create an improper appearance 
at the least, and may be a corrupting infl uence. In some 
cases, this private sector norm may amount to a public 
sector crime.6 

In a bribery prosecution, the People must prove 
beyond a reasonable doubt that there was a corrupt 
purpose in making the offer or in conferring the ben-
efi t.7 But, even in the absence of a corrupt purpose, a 
defendant may be convicted of the misdemeanor of 
giving or receiving unlawful gratuities where a benefi t 

Article 18 of the Gen-
eral Municipal Law estab-
lishes minimum standards 
of conduct for the offi cers 
and employees of all munici-
palities within the state other 
than the City of New York.1 
It was adopted in 1964 with 
the following declaration of 
policy and purpose:2

As government 
becomes increas-
ingly complex, 
as our democratic processes draw 
citizens from every walk of life, there 
is increasing need for known stan-
dards of ethical conduct as a guide for 
public offi cers.… In support of these 
basic standards, it is the purpose of 
this chapter to defi ne areas of confl icts 
of interest in municipal transactions, 
leaving to each community the expres-
sion of its own code of ethics. 

… [T]he discernment of the offending 
case must be made certain, its elimina-
tion sure. Existing law is too complex, 
too inconsistent, too overgrown with 
exceptions, for such a clarity of under-
standing to be possible. Basic concepts 
must be retained, but something more 
than recodifi cation is needed. 

There is another and equally impor-
tant objective: a formula of conduct 
which is not only clear but reasonable, 
one which will permit governmen-
tal employees to share the normal 
benefi ts of the democratic society 
and economy they serve. If govern-
ment is to attract and hold competent 
administrators, public service must 
not require a complete divesting of 
all proprietary interests. Real confl ict 
must be rooted out, without condemn-
ing the inconsequential.…

Article 18 has not accomplished these lofty pur-
poses. For nearly 20 years, leading commentators, bar 
associations, and public interest groups have criticized 
Article 18, and called for a new statewide ethics code 
for local municipalities.3  As Professor Mark Davies 

Needed: A New Statewide Ethics Code for 
Municipalities
By Steven G. Leventhal
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should be adopted by a government. 
The standards involved in public 
service are based on different consider-
ations and include a concept of avoid-
ing situations where an employee’s 
integrity can be made an issue.9

Nevertheless, the gifts and favors come, particu-
larly at holiday time, when the intentions of the donor 
and recipient may refl ect the generous spirit of the sea-
son, and may be unrelated to any improper purpose. 

Thus, in this diffi cult area, where generally accept-
ed private sector behavior abounds as a misleading 
example to unwary municipal offi cers and employees, 
direction and guidance in the form of clear standards 
of conduct is vitally needed. Yet, Article 18 fails to pro-
vide that guidance.  

General Municipal Law (“GML”) § 805-a provides, 
in pertinent part, that no municipal offi cer or employee 
shall:

directly or indirectly, solicit any gift, 
or accept or receive any gift having a 
value of seventy-fi ve dollars or more, 
whether in the form of money, service, 
loan, travel, entertainment, hospitality, 
thing or promise, or in any other form, 
under circumstances in which it could 
reasonably be inferred that the gift was 
intended to infl uence him, or could 
reasonably be expected to infl uence 
him, in the performance of his offi cial 
duties or was intended as a reward for 
any offi cial action on his part.

This statute requires a municipal offi cer or em-
ployee to puzzle through two levels of abstraction, 
and to divine what one reasonable person could infer 
about another person’s intention in order to determine 
whether he or she may accept a gift having a value of 
$75 or more.  As a result, in a 1975 decision, a Fulton 
County trial court declared that the statute was un-
constitutionally vague because it did not contain any 
“standard or guidelines” by which a determination 
could be made, and dismissed an indictment charging 
the defendant with its violation.10 However, in that 
same year, the Third Department upheld a disciplin-
ary action imposed on a town employee for violating a 
similar local law without addressing the constitutional 
issue.11  Nevertheless, constitutional or not, so vague 
a standard of conduct gives inadequate guidance to 
well-meaning municipal offi cers and employees and 
thus fails as an ethics regulation.

A different approach to regulating gifts was recom-
mended by Professor Mark Davies in his 1993 Model 
Code of Ethics.12 The Model Code would prohibit the 

is offered to, or conferred upon, an offi cial for having 
engaged in offi cial conduct that he or she was required 
or authorized to perform, and for which the offi cial 
was not entitled to any additional compensation.8

Nevertheless, an unwary public offi cer or employ-
ee may be insensitive to the different standards that 
govern conduct in the public sector, particularly where 
the offi cer or employee is accustomed to the standards 
of the private sector.  On December 2, 2003, Newsday 
reported that:

A combative Nassau University 
Medical Center president testifi ed at a 
state ethics hearing yesterday that he 
didn’t know it was improper to accept 
a hockey ticket, an expensive dinner 
and a trip to Missouri from companies 
bidding on a $24 million contract…
[the president] also testifi ed that he 
didn’t realize that working for the 
public benefi t corporation classifi ed 
him as a state employee…[he said] his 
$45 rack-of-lamb dinner at Carltun-on-
the-Park in Eisenhower Park and his 
trip to Missouri helped him negotiate 
a better price from the contractors 
who were picking up the tab.

The investigation by the State Ethics Commission 
resulted in an assessment against the public offi cial 
equal to three times the benefi t that he received.

In an informal advisory letter cited with approval 
by the New York State Ethics Commission in Advisory 
Opinion No. 94-16 (interpreting the gift regulations im-
posed on State employees by the Public Offi cers Law), 
the Federal Offi ce of Government Ethics wrote:

We frequently hear government em-
ployees claiming that they cannot be 
bought with lunch and that to prohibit 
them from accepting an occasional 
meal from a person doing business 
with them impugns their integrity. We 
are also told that the private sector 
conducts business at such occasions 
and that government employees must 
participate in the same kinds of activi-
ties in order to get the government’s 
position disseminated and under-
stood. We sincerely hope and expect 
that government employees cannot 
be bought for lunch; we do not agree 
that for the government to have such 
a restriction impugns the integrity of 
its employees nor that the entertain-
ment standards for businesses dealing 
with one another is the standard that 
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tial information acquired by him or her in the course of 
his offi cial duties or use such information to further his 
or her personal interests. However, the term “confi -
dential information” is neither defi ned in the General 
Municipal Law, nor in a similar provision of the Public 
Offi cer’s Law applicable to state employees.19 More-
over, there appears to be no consensus as to the mean-
ing of “confi dential information” as that term is used 
by Article 18.

In 2000, the Attorney General was asked whether 
a municipality has statutory authority under GML § 
806 to adopt a code of ethics that prohibits members of 
the legislative body from disclosing matters discussed 
in executive session, and whether such a prohibition 
would be consistent with the Open Meetings Law and 
the Freedom of Information Law. The Attorney Gen-
eral opined that a local municipality has the statutory 
authority to prohibit members of its legislative body 
from disclosing matters discussed in executive session, 
and that such a prohibition would be consistent with 
the Freedom of Information Law and the Open Meet-
ings Law.20  The Attorney General noted that “any such 
restriction on speech would, of course, be subject to 
further state and federal constitutional requirements.”

The Attorney General reasoned that the purpose 
of an executive session is to permit members of pub-
lic bodies to discuss sensitive matters in private, and 
that the matters that are permitted to be discussed in 
executive session are matters which, if disclosed, could 
jeopardize sensitive negotiations, personal privacy, law 
enforcement and public safety.21 The Attorney General 
cited a 1997 decision of the Third Department,22 fi nd-
ing that disclosure of matters discussed in executive 
session would defeat the parallel legislative purposes 
of the Open Meetings Law and the Freedom of Infor-
mation Law, and effectively applying the statutory 
grounds for meeting in executive session as exceptions 
to disclosure under the Freedom of Information Law. 
The Attorney General concluded that the GML § 806(1)
(a) authorization to adopt municipal codes of ethics 
that prohibit disclosure of information is consistent 
with and reinforces the fact that records of discussions 
properly taking place in executive session may be 
withheld from public disclosure.

In a series of staff advisory opinions, the Execu-
tive Director of the Department of State Committee on 
Open Government reached a different conclusion. In 
response to a 2007 inquiry from a local school board 
member who received a memo from the school district 
citing GML § 805-a and Board Policy to prohibit the 
disclosure of information acquired in executive session, 
the Executive Director opined that:

…[I]n most instances, even when 
records may be withheld under the 
Freedom of Information Law or when 

solicitation of gifts from any person who has received 
or sought a municipal benefi t within the previous 24 
months, and would prohibit the acceptance of gifts 
from any person who a municipal offi cer or employee 
knows or has reason to know has sought or received a 
municipal benefi t within the previous 24 months. 

A hybrid approach was taken in the Lobbying Act, 
which regulates gift giving.13 The Lobbying Act begins 
with a familiar sounding prohibition against gifts to a 
public offi cial, or to the offi cial’s spouse or unemanci-
pated child, unless it is not reasonable to infer that the 
gift was intended to infl uence the public offi cial. The 
Act further prohibits any gift from certain “disquali-
fi ed sources,” such as a person who is regulated by the 
offi cial’s agency, negotiates with the agency, does busi-
ness with the agency, seeks to contract with the agency 
or has contracts with the agency.14 The Lobbying Act 
excludes gifts that fall within a list of exceptions, such 
as complimentary attendance, including food and 
beverages, at charitable, political or ceremonial events; 
awards, honorary degrees, promotional items of nomi-
nal value, goods and services available to the public 
on the same basis, gifts from family and friends, 
campaign contributions, certain travel expenses; and 
meals and refreshments while attending professional 
or educational programs.15

It is high time that GML Article 18 be revised, and 
that the standards of conduct related to the solicitation 
or acceptance of gifts be clarifi ed. Until this happens, 
local municipalities should exercise the authority 
granted to them by GML § 806 to adopt their own 
clear standards of conduct in the form of a local ethics 
code.16

The Undefi ned Term: Confi dential Information 
Another area of distinct difference between the 

culture of the private and public sectors is in the 
extent to which information may be withheld as 
“confi dential.”

Private sector fi rms devote considerable resources 
to the protection of proprietary information, customer 
lists, formulas, and trade secrets. But, in the post-
Watergate era, we have come to view openness and 
transparency in government as a fundamental public 
policy, essential to keep government accountable, and 
to foster public confi dence in government. In New 
York, this fundamental public policy is expressed in 
the form of the Freedom of Information Law,17 which 
makes most government records available for public 
inspection and copying, and the Open Meetings Law,18 
which makes most government meetings open to the 
public.

GML § 805-a provides, in pertinent part, that no 
municipal offi cer or employee shall disclose confi den-
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Rule 1.11 of the Rules of Professional Conduct ap-
plicable to current and former government attorneys 
defi nes “confi dential government information” as “in-
formation that has been obtained under governmental 
authority and that, at the time the Rule is applied, the 
government is prohibited by law from disclosing to 
the public or has a legal privilege not to disclose, and 
that is not otherwise available to the public.” It should 
be noted that the obligation of confi dentiality appli-
cable to current and former government attorneys is 
different from that corresponding obligation owed by 
private sector attorneys.29 

Rigid Regulation
In a section of Article 18 notable for its clarity, the 

statute prohibits municipal offi cers and employees 
from having prohibited interests in municipal con-
tracts.  Subject to certain statutory exceptions,30 GML 
§ 801 is violated if three elements are established: (1) 
the existence of a contract with the municipality, (2) a 
benefi t accruing to an offi cer or employee of the mu-
nicipality as a result of the contract, and (3) the power 
or duty of the offi cer or employee, either individually 
or as a member of a board, whether exercised or not, 
to (a) negotiate, prepare, authorize or approve the 
contract, (b) authorize or approve payment under the 
contract, or audit bills or claims under the contract, or 
(c) appoint an offi cer or employee to perform any of 
these functions. The term “contract” is broadly defi ned 
by Article 18.31 A contract willfully made in violation of 
this section is void.32 A willful and knowing violation 
of the section is a misdemeanor.33

This prohibition against self-dealing has the salu-
tary effect of promoting the reality and appearance of 
integrity in government. However, logic and experi-
ence indicate that it may sometimes further the public 
interest for a municipality to make a contract with an 
interested municipal offi cer or employee. This may 
be the case where the contract is justifi ed by an actual 
emergency or is awarded to the lowest of sealed com-
petitive bids received after public notice. But Article 18 
prohibits such contracts notwithstanding the existence 
of an emergency or the use of competitive bidding, 
even where the interested offi cer or employee recuses 
himself or herself from the discussions, deliberations 
and vote on the matter and from negotiating, prepar-
ing, authorizing or approving the contract, authorizing 
or approving payment under the contract, auditing 
bills or claims under the contract, or appointing an of-
fi cer or employee to perform any of these functions. 

Gaps in Coverage
Despite the expansive coverage of GML § 801, 

courts have, in some cases, been compelled to look 
beyond Article 18 to fi nd common law ethics viola-

a public body… may conduct an exec-
utive session, there is no obligation to 
do so. The only instances, in my view, 
in which members of a public body 
are prohibited from disclosing infor-
mation would involve matters that are 
indeed confi dential.  When a public 
body has the discretionary author-
ity to disclose records or to discuss a 
matter in public or in private, I do not 
believe that the matter can properly be 
characterized as “confi dential.”23

Citing a 1986 decision by the New York Court of 
Appeals,24 the Executive Director observed that the 
characterization of records as “confi dential” must be 
based on statutory language that specifi cally confers or 
requires confi dentiality; and that to confer or require 
confi dentiality, a statute must leave no discretion to 
an agency (i.e. the agency must withhold the records). 
Because the exemptions from mandatory disclosure set 
forth in the Freedom of Information Law are permis-
sive (i.e., the agency may withhold the records), the 
Executive Director concluded that the only situations 
in which an agency must withhold records would 
involve instances in which a statute other than the 
Freedom of Information Law prohibits disclosure. The 
Executive Director concluded that “[s]ince a public 
body may choose to conduct an executive session or 
discuss an issue in public, information expressed dur-
ing an executive session is not ‘confi dential.’”

Under this view, each request for disclosure must 
be made by a municipal information offi cer on a case-
by-case basis, with each discretionary denial of access 
subject to Article 78 review, and with the burden upon 
the municipality to establish that its discretion has not 
been abused.25

While there appears to be no consensus as to the 
meaning of “confi dential information” as that term is 
used by Article 18 in regulating the conduct of munici-
pal offi cers and employees, government information is 
presumptively subject to public disclosure.26

The Appellate Divisions of the New York Supreme 
Court recently promulgated joint Rules of Professional 
Conduct27 in which they adopted a defi nition of “con-
fi dential government information” for the purpose 
of regulating the professional conduct of current and 
former government attorneys.28 Unlike the meaning 
given to the term “confi dential information” by the 
Executive Director for purposes of the Freedom of 
Information Law, the newly promulgated Rules of Pro-
fessional Conduct require current and former govern-
ment attorneys to refrain from disclosing government 
information that a municipality “may” withhold from 
public disclosure unless it is otherwise available to the 
public.
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incompatible, it is necessary to compare their duties. 
The classic example of incompatible positions is those 
of chief fi nancial offi cer and auditor. Stated differently, 
you cannot be your own boss.

Even where a municipal offi cer or employee holds 
two positions that are compatible, the offi cer or em-
ployee may still be confronted from time to time by 
confl icts of interest. Of course, in such cases the offi cer 
or employee should disclose the confl icts (and in the 
case of a contract or agreement with the municipality, 
must disclose his or her interest in the contract pursu-
ant to Article 18) 39 and, by common law, must recuse 
himself or herself.40 A new state municipal ethics law 
could codify the common law principles regulating 
dual offi ce holding and outside employment.

Onerous Annual Disclosure Requirement
The New York State Ethics in Government Act of 

1987 (the “Ethics Act”) codifi ed as GML §§ 810-813,  
imposed annual fi nancial reporting requirements on 
municipalities having populations of 50,000 or more, 
and established a Temporary State Commission on Lo-
cal Government Ethics (the “Commission”) to interpret 
and administer the annual fi nancial reporting require-
ments. The Ethics Act specifi ed the form and content of 
the annual fi nancial disclosure form that municipalities 
would be required to use if they did not adopt their 
own consistent fi nancial disclosure laws by January 1, 
1991. 

In a 1991 article, the former Executive Director of 
the Commission, Professor Mark Davies, criticized the 
form of fi nancial disclosure set forth in the Ethics Act: 
“The fi nancial disclosure form set out in the [Ethics 
Act] is in many instances virtually unintelligible and is 
far too invasive of the rights of offi cials in most munici-
palities. In some municipalities that form may indeed 
chill the willingness of good people to serve in local 
government.”41 

The Ethics Act gave local municipalities the option 
of adopting their own fi nancial disclosure laws to be 
administered locally, rather than submitting to regula-
tion by the State under Article 18. However, it did not 
specify what different form of annual disclosure by 
local offi cers and employees, if any, would meet the 
requirements of the State Act. In enacting their own 
fi nancial disclosure laws, many municipalities adopted 
the form of fi nancial disclosure set forth in the Ethics 
Act.

The Commission reviewed an alternate form of 
annual disclosure submitted by a local municipality, 
concluded that it would meet the minimum require-
ments of the Ethics Act if the form were amended in 
certain respects, and approved the alternate form as 
amended.42 

tions, and to nullify municipal actions, even where 
no statutory violations were found.34 In these cases, 
the courts nullifi ed municipal actions that were based 
on votes cast by offi cials who had private interests 
in the matters. The matters did not involve contracts 
with the municipalities and, therefore, no violation of 
GML § 801 occurred. Nevertheless, the courts nullifi ed 
the actions based on the perceived confl icts of inter-
est.35  Quoting the “soaring rhetoric” of Chief Judge 
Cardozo, the Second Department stated that “a trustee 
is held to something stricter than the morals of the 
marketplace. Not honesty alone, but the punctilio of 
an honor the most sensitive, is then the standard of 
behavior.”36  A new statewide ethics law could expand 
the coverage of GML § 801 to require that municipal 
offi cers and employees recuse themselves in all mat-
ters involving the private interest of themselves, their 
family members, or those with whom they have busi-
ness or fi nancial relationships.

Among the activities not regulated by Article 18 
are post-employment activities, dual offi ce holding 
and outside employment.

Many municipalities have utilized the authority 
granted by GML § 806 to enact local ethics codes that 
include “revolving door” restrictions on post-em-
ployment activities by former municipal offi cers and 
employees. Typically, municipalities that choose to 
regulate post-employment activities impose a perma-
nent ban on handling matters on behalf of a private 
sector employer that the offi cer or employee handled 
in any substantial way in his or her offi cial capacity, 
and a temporary ban (usually of one or two year dura-
tion) on appearances by retired offi cers or employees 
before their former agencies, departments or boards 
or, in some cases, before any agency, department or 
board of the municipality. This latter ban is designed 
to avoid the perception that a retired offi cer or em-
ployee will receive preferential treatment from his or 
her former colleagues.  A new state municipal ethics 
law could establish a uniform baseline for the regula-
tion of post-employment activities.

Among the most common requests for ethics 
advice to be received by local boards of ethics are 
inquiries from members of the municipal workforce 
as to whether they may accept offers of outside em-
ployment. Similarly, local ethics boards often receive 
inquiries from municipal offi cials who wish to hold 
more than one public offi ce. Article 18 provides no 
guidance in these “two hat” cases. Rather, the control-
ling legal principle was announced by the New York 
Court of Appeals in 1874.37 Generally, in the absence of 
a constitutional or statutory prohibition, an individual 
may hold two public offi ces, and a public employee 
may hold a position of outside employment, provided 
the two positions are not inherently incompatible.38 
To determine whether two positions are inherently 
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11. See Merrin v. Twn. Bd. of Kirkwood, 48 A.D.2d 992, 369 N.Y.S.2d 
878 (3d Dep’t 1975).

12. See Mark Davies, Keeping the Faith: A Model Local Ethics Law—
Content and Commentary, 21 FORDHAM URB. L. R. 61-126 (1993).

13. See N.Y. Legis. Law § 1-m (prohibition of gifts).

14. See Comm. on Public Integrity Adv. Op. No. 08-01: 
“‘Disqualifi ed source’ is any individual who, on his or her 
own behalf or on behalf of non-governmental entity, or a non-
governmental entity on its own behalf which: (1) is regulated 
by, or regularly negotiates with, appears before other than in 
ministerial matter, does business with, seeks to contract with 
or has contracts with state agency with which state offi cer or 
employee is employed or affi liated; or (2) is required to be 
listed on statement of registration as required by Legislative 
Law, or is spouse or unemancipated minor child of individual 
who is required to be listed on statement of registration; or 
(3) is not required to be listed on statement of registration 
as required by Legislative Law, and lobbies or attempts to 
infl uence action or positions on legislation or rules, regulation 
or rate-making before state agency with which state offi cer 
or employee is employed or affi liated; or (4) is involved in 
litigation, adverse to state, with state agency with which state 
offi cer or employee is employed or affi liated, and no fi nal order 
has been issued; or (5) has received or applied for funds from 
state agency with which state offi cer or employee is employed 
or affi liated, including participation in bid on pending contract 
award, at any time during previous year up to and including 
date of proposed or actual receipt of gift; or (6) seeks to contract 
with or has contracts with state agency other than agency with 
which state offi cer or employee is employed or affi liated when 
offi cer or employee’s agency is to receive benefi ts of contract.… 
[I]f individual or entity lobbies a State agency, the individual 
or entity is a disqualifi ed source, without regard to the amount 
the individual or entity expends, receives or incurs.” 

15. See N.Y. Legis. Law § 1-c (defi nitions).

16. N.Y. Gen. Mun. Law § 806-1(a) provides, in pertinent part, that 
“the governing body of each county, city, town, village, school 
district and fi re district shall and the governing body of any 
other municipality may by local law, ordinance or resolution 
adopt a code of ethics setting forth for the guidance of its 
offi cers and employees the standards of conduct reasonably 
expected of them.… Such codes may regulate or prescribe 
conduct which is not expressly prohibited by this article but 
may not authorize conduct otherwise prohibited.…”

17. See N.Y. Pub. Off. Law, art. 6 (Freedom of Information Law).

18. See N.Y. Pub. Off. Law, art. 7 (Open Meetings Law).

19. See N.Y. Pub. Off. Law § 74 (Code of Ethics).

20. See 2000 N.Y. Op. (Inf.) Att’y Gen. 1009.

21. See Pub. Off. Law § 105 (Conduct of executive sessions).

22. See Wm. J. Kline & Sons v. County of Hamilton, 235 A.D.2d 44, 663 
N.Y.S.2d 339 (3d Dep’t 1997).

23. See N.Y. Dept. of State, Comm. Open Gov’t, FOIL-AO-16799 
(Sept. 20, 2007).

24. See Capital Newspapers Div. of Hearst Corp. v. Burns, 67 N.Y.2d 
562, 567 (1986).

25. See Washington Post Co. v. New York State Ins. Dep’t, 61 N.Y.2d 
557 (1984).

26. Id.

27. See 22 N.Y.C.R.R. Part 1200 (Rules of Professional Conduct), et 
seq.

28. See N.Y. RULES OF PROF’L CONDUCT R. 1.11 (2009).

29. See N.Y. RULES OF PROF’L CONDUCT R. 1.6 (2009); for private 
sector attorneys, “confi dential information” means 

Ideally, municipal offi cers and employees should 
only be required to disclose information that could 
reveal a potential signifi cant violation of their obliga-
tions under Article 18 or their respective local codes of 
ethics.43 The onerous, invasive form of annual disclo-
sure set forth in Article 18 is widely and justifi ably 
disdained. 

Ineffective Administration
Other than authorizing local municipalities to es-

tablish boards of ethics, Article 18 provides no frame-
work for the effective administration of a government 
ethics program. Worse yet, Article 18 undermines the 
independence of a local ethics board by providing 
that a majority of its members (rather than all of them) 
shall not otherwise be offi cers or employees of the 
municipality, and by providing that board members 
shall serve at the pleasure of the appointing author-
ity.44 Local municipalities should exercise the author-
ity granted to them under Article 2 of the Municipal 
Home Rule Law to establish ethics boards consisting 
entirely of persons who are not offi cers or employees 
of the municipality, and who serve for fi xed staggered 
terms.

A new state ethics law could promote the effective-
ness of local government ethics programs by provid-
ing for the establishment of independent local boards 
of ethics. It could foster confi dence in government by 
requiring that local ethics boards be bi-partisan in their 
membership. A new state ethics law could make real 
the promise of “known standards of ethical conduct as 
a guide for public offi cers”45 by establishing a baseline 
requirement of annual ethics training for all municipal 
offi cers and employees.46

Local legislators face great challenges, and often 
great resistance, when attempting to enact ethics legis-
lation.  A new statewide ethics law is sorely needed.
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that a zoning board of appeals 
may take into account an ap-
plicant’s deceitful representa-
tions when evaluating an area 
variance application provided 
that such actions are analyzed 
in the context of Town Law 
§ 267-b(3)’s area variance 
standard.

In Caspian Realty, Inc., the 
petitioner-respondent ap-

plied to the Town of Greenburgh Planning Board for 
site plan approval to establish a furniture store on a 
parcel of property in the Town. The plans for the store 
showed a 6,208-square-foot main-fl oor showroom, and 
a cellar. Caspian represented to the Planning Board 
that the cellar would be used for storage and mechani-
cals. Based on this plan and all subsequent plans sub-
mitted to the Planning Board, the proposed fl oor area 
ratio (“FAR”) and number of parking spaces for the 
proposed use complied with the dimensional require-
ments of the Town’s Code.7 In August of 2003, before 
a certifi cate of occupancy was issued for the store, 
the Building Inspector observed fi nishing work in the 
cellar (i.e., carpet, moldings, partitions) and instructed 
Caspian to submit updated plans. In September of 2003 
Caspian submitted plans to the Building Department 
showing the cellar as storage. Caspian also barricaded 
the stairway leading from the cellar to the showroom. 
Temporary and fi nal certifi cates of occupancy were 
issued for the store in October and November of 
2003, respectively, and thereafter the store opened for 
business.8 

In May of 2004 the Building Department issued 
a zoning violation to Caspian on the grounds that it 
was using the cellar as a showroom in violation of its 
certifi cate of occupancy. Caspian subsequently applied 
to the respondent-appellant Town of Greenburgh Zon-
ing Board of Appeals for area variances from the FAR 
requirements and parking requirements of the Town 
Code to permit it to continue using both the main level 
and the cellar of the building as a furniture show-
room.9 Caspian required an approximately 100 percent 
variance from the Town’s FAR requirements and an 
approximately 50 percent variance from the parking 
requirements in order to use the cellar as a showroom. 
The Zoning Board of Appeals held a public hearing on 
the application which lasted for six sessions.10 

At the public hearing, Caspian argued that it was 
not aware that it was not permitted to use the cellar 

Refl ecting, perhaps, a 
somewhat somnolent econo-
my, things remain relatively 
quiet in the world of land 
use litigation. That said, 
however, a number of cases 
were decided in the third 
quarter of 2009 which shed 
light on issues of interest.

Our lead case, Caspian 
Realty, Inc. v. Zoning Board 

of Appeals of Town of Greenburgh,1 is a lesson (especially 
timely in these days of Swine Flu) in the importance 
of approaching a zoning board of appeals with clean 
hands. Village of Canajoharie v. Planning Board of the 
Town of Florida2 addresses a municipality’s standing 
to mount a SEQRA challenge against another munici-
pality when the latter, in cooperation with its county 
industrial development agency and with funding 
from the State through the Empire State Development 
Corporation, may have lured a business away from the 
challenger.

Lamar Central Outdoor, LLC v. State of New York 3 
speaks to the interrelationship between billboard 
restrictions contained in the Federal Highway Beautifi -
cation Act and local zoning, and in doing so addresses 
the very interesting question of how much deference 
is to be accorded to a determination of a state agency, 
in this case the Department of Transportation, when 
that agency is interpreting and enforcing a federal 
regulation. 

This quarter brings us not one but two cases 
involving police departments, although neither quali-
fi es as a Law and Order episode. Port Washington Police 
District v. Town of North Hempstead 4 applies the balanc-
ing of public interests test to determine whether a radio 
tower proposed to be built by a police district was 
subject to the Town of North Hempstead’s Wireless 
Communication Facilities Law. Chatham Towers, Inc. v. 
New York City Police Department5 addresses a favorite 
subject of one of your authors, namely the “replace-
ment in kind” provision of SEQRA, which is little 
written about, but which holds a certain fascination for 
those seeking to narrow the sometimes burdensome 
scope of SEQRA review.

I. Application of the Statutory Area Variance 
Standard

In Caspian Realty, Inc. v. Zoning Board of Appeals of 
the Town of Greenburgh,6 the Second Department held 

Land Use Law Case Law Update
By Henry M. Hocherman and Noelle V. Crisalli
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dard,19 argued that a board may deny an application 
for an area variance based on deliberate misrepresenta-
tions by an applicant.20 Caspian argued that Town Law 
§ 267-b(3) preempts the fi eld of area variance review 
and that the Board must apply that standard when 
considering an area variance application. It further 
argued that since a variance runs with the land, the 
deceitful conduct of the present applicant should not 
be considered.21 

The Court held that Town Law § 267-b(3) preempts 
the fi eld of area variance review and that when review-
ing an application for an area variance a zoning board 
of appeals must apply the standard set forth in that 
section.22 However, the Court held that an applicant’s 
deceptive conduct can play a role in the application of 
the statutory area variance standard, stating that 

while an applicant’s deceit toward mu-
nicipal boards with respect to prior or 
current applications may not, standing 
alone, warrant the denial of an area 
variance under Town Law §267-b(3), 
that factor can be considered signifi -
cant and compelling to the extent it 
inextricably relates to certain of the 
enumerated statutory factors, such 
as whether the benefi t of a requested 
variance is outweighed by the adverse 
impact which may inure to the Town 
and its ability to enforce the law in 
future cases if it were to grant an area 
variance to an applicant who had mis-
led municipal authorities throughout 
the application process.23

A close look at the Board’s and the Court’s applica-
tion of the statutory area variance standard to the facts 
of this case demonstrates that both bodies considered 
Caspian’s deceptive conduct to be signifi cant and com-
pelling, and, in this case, it may have been outcome 
determinative. In applying the statutory area variance 
standard, the Board found against the applicant on all 
fi ve factors. It also found that the applicant’s deceptive 
conduct caused harm to the Town in the form of under-
mining its planning, building, and tax laws; a harm not 
specifi cally recognized by any one of the fi ve factors.24 

The Court upheld the Board’s fi nding that: (1) The 
benefi t to the applicant was outweighed by the detri-
ment to the Town that would result from the perceived 
success of an effort to mislead the Town’s planning, 
building, and tax authorities; (2) the requested vari-
ances were substantial in that the applicant required 
a 100 percent variance from the FAR requirement and 
a 50 percent variance from the parking requirement; 
and (3) the applicant’s need for the variance was self-
created based on its conduct in turning the basement 
into showroom space contrary to the Planning Board’s 

as a showroom and that if it were allowed to use the 
main fl oor and the cellar as a showroom, its show-
room would be of a comparable size to its competitors 
in the area.11 In support of its application, Caspian, 
among other things, submitted a report and testimony 
from Nathaniel J. Parish, P.E., which concluded that 
the use of the cellar as a showroom created no adverse 
parking or traffi c impacts. Mr. Parish’s conclusions 
were also adopted by the Zoning Board of Appeals’ 
traffi c consultant.12 Neighboring property owners ap-
peared at the public hearing in opposition to Caspian’s 
application and complained that conditions of the 
approved site plan pertaining to, among other things, 
landscaping, noise, and overnight parking, had not 
been satisfi ed. They also complained that the size and 
confi guration of the site made delivery truck move-
ments entering the site diffi cult and that such truck 
traffi c negatively impacted traffi c in the surrounding 
area.13 

In November of 2006 the Zoning Board of Ap-
peals denied Caspian’s application on the grounds, 
among others, that the benefi t to the applicant was 
outweighed by the detriment to the Town because 
granting the variances would, in light of Caspian’s 
prior deceptive practices, diminish respect for the 
Town’s planning, building, and tax laws. The Board 
further found that the retail use of the cellar negatively 
impacted the community in terms of noise, truck 
movements, and traffi c, that the variances requested 
were substantial, and that Caspian’s need for the vari-
ance was self-created and due to its deceptive con-
duct.14 Caspian brought the instant Article 78 proceed-
ing asking the Court to annul the Board’s denial and 
grant the variances on the grounds that the application 
of the statutory area variance standard balanced in its 
favor.15 

The Supreme Court determined that Caspian de-
ceived the Town regarding its intended use and pur-
pose of the cellar. However, the Supreme Court held 
that deception is not one of the enumerated factors 
of the statutory area variance standard and that the 
Board’s focus on this aspect of Caspian’s application 
prevented it from properly applying the statutory area 
variance standard. Thus, the Supreme Court annulled 
the denial and remanded the matter to the Zoning 
Board of Appeals.16 The Zoning Board of Appeals ap-
pealed and the Second Department reversed.17 

With regard to the consideration of the applicant’s 
deceitful conduct, the Second Department found 
that Caspian had, in fact, acted in a deceitful manner 
regarding its use of the cellar based on the evidence in 
the record.18 Thus, the issue became what role, if any, 
that fi nding was permitted to play in the overall deter-
mination of Caspian’s application for area variances. 
The Zoning Board of Appeals, citing case law that 
pre-dates the codifi cation of the area variance stan-
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or unsubstantiated complaints from neighbors, unsup-
ported by empirical or expert evidence are generally 
insuffi cient for a zoning board to base its decision[,]”30 
particularly in cases, such as this case, where there was 
expert evidence in the record; and (3) a zoning board 
of appeals may not base its denial of a variance on 
impacts that do not fl ow directly from the grant of the 
variance and which will exist regardless of whether the 
variance is granted or denied. Finally, the case dem-
onstrates that courts will go to great lengths to punish 
deceitful practices. One wonders whether, on the same 
facts but without the petitioner’s prior deceit, the out-
come would have been the same.

II. Municipal Standing Under SEQRA
In Village of Canajoharie v. Planning Board of the Town 

of Florida31 the Third Department considered a munici-
pality’s standing to challenge, on SEQRA grounds, the 
actions of another municipality which facilitated the 
closing of a manufacturing plant in the challenging 
Village. In 2007 Beech-Nut Corporation, as part of a 
consolidation of its facilities, made the determination 
to abandon its manufacturing facility in the Village 
of Canajoharie, Montgomery County, which it had 
operated for 115 years, and to move its operations to 
a business park owned by the Montgomery County 
Industrial Development Agency (“IDA”) located in the 
Town of Florida, also in Montgomery County, some 
20 miles away.32 Beech-Nut obtained funding for the 
project from the Empire State Development Corpora-
tion (“Empire State”) and applied to the IDA for its 
cooperation in facilitating the move to, and the lease of, 
IDA-owned property in the Town of Florida.33 At the 
same time, Beech-Nut applied to the Town of Florida 
Planning Board for subdivision and site plan approval 
as and to the extent required under local zoning. The 
Planning Board declared itself lead agency for SEQRA 
review of the project in the Town of Florida, and ulti-
mately made SEQRA fi ndings and granted subdivision 
and site plan approval for the project.34

The Village of Canajoharie commenced a combined 
declaratory judgment action and Article 78 proceeding 
alleging violations of SEQRA and the General Munici-
pal Law.35 In an amended petition, Canajoharie al-
leged specifi cally that the Florida Planning Board had 
violated SEQRA by segmenting the abandonment of 
the Canajoharie plant from the relocation of the project, 
by failing to consider an alternative of renovating the 
Canajoharie plant, and generally by failing to consider 
measures to mitigate harm to Canajoharie.36 In addi-
tion to the Planning Board of the Town of Florida and 
Beech-Nut, the Village named the IDA and Empire 
State as respondents. In addition to seeking to invali-
date the Planning Board’s actions, the Village sought a 
declaratory judgment that certain IDA PILOT and lease 
agreements, and fi nancing assistance from Empire 
State, were invalid. The Supreme Court dismissed on 

approval.25 With regard to the self-created hardship 
factor, although an area variance may not be denied 
solely on the grounds that a hardship is self-created, 
here the Board gave this factor particular weight based 
on the applicant’s conduct.26 

However, the Court rejected the Board’s determi-
nation that Caspian’s application, if granted, would 
have a negative impact on the character of the neigh-
borhood and the physical and environmental condi-
tions of the neighborhood. The Court reasoned that 
such fi ndings were not supported by the record since 
they were based on the generalized, unsubstantiated 
complaints of the neighbors and were contrary to the 
expert evidence in the record. In further support of 
such fi ndings, the Court held that the Board impermis-
sibly relied on impacts that did not fl ow from the grant 
of the variances, but rather were impacts incident 
to the operation of the property which would exist 
whether the variances were granted or denied. With 
regard to the availability of feasible alternatives, the 
Court found that the Board considered this factor, but 
that its application here was ambiguous in light of the 
evidence in the record.27 

Thus, balancing the fi ve factors, it seems that 
the Court found in favor of a denial on two factors 
(substantiality and self-created hardship), in favor of 
granting the variance on two factors (impact on the 
character of the neighborhood and the physical and 
environmental conditions of the neighborhood), and 
found that one factor (the availability of feasible alter-
natives) was neutral. However, the Court also upheld 
the Board’s determination that the applicant’s decep-
tive conduct caused harm to the Town in the form 
of undermining its planning, zoning, and tax laws, a 
determination that does not fall squarely into any one 
of the fi ve statutory area variance factors, leading the 
Court to uphold the Board’s denial as reasonable.28 
The lesson from this case is that even though an area 
variance cannot be turned down for the sole reason 
that the applicant engaged in deceptive conduct, 
deceptive conduct will carry considerable weight in 
the application of the statutory area variance standard 
and, in the context of the application of that standard, 
could cause an application that may have otherwise 
been granted to be denied, even if no physical harm 
will result from the grant of the variance. 

In addition to this central holding, this case re-
inforces several well-established rules pertaining to 
applications for area variances. They are as follows: 
(1) In considering an application for an area variance, 
a zoning board of appeals must consider each of the 
fi ve factors of the statutory area variance standard, but 
it “is not required to justify its determinations with 
supporting evidence as to each of the fi ve factors, so 
long as its determination balances the relevant consid-
erations in a way that is rational”29; (2) “generalized 
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Further, the Appellate Division treats the Village of 
Canajoharie as it would any private petitioner, and 
although prior case law tends to support the holding 
that the same standards should apply, one could argue 
that the application of those standards to a municipal 
petitioner will confer standing on a municipality when 
it alleges loss of employment and diminution of hous-
ing values—allegations that clearly constitute socioeco-
nomic impacts under SEQRA and that the municipality 
asserts both “personally and in a representative capac-
ity” on behalf of its citizens.

Perhaps the more interesting question emerging 
from this case is whether the outcome should have 
been different as respects respondents IDA and Empire 
State, or would have been different had the IDA or Em-
pire State been the lead agency instead of the Florida 
Planning Board. The Planning Board’s action, while 
perhaps indirectly facilitating Beech-Nut’s move, was 
not directly implicated in it. 

The IDA and Empire State stood, however, in an 
entirely different posture, vis-à-vis Canajoharie, from 
that of the Florida Planning Board. Empire State’s 
funding directly facilitated the move and Empire State 
could just as easily have funded the rehabilitation of 
the Canajoharie plant. The same may be said of the 
IDA PILOT and lease, since Canajoharie is in the same 
county as Florida. A good argument can be made that 
those two agencies were required, in making their 
respective determinations to fund and provide tax 
incentives and land for the new facility, to assess the 
potential adverse environmental impact on the Village 
of Canajoharie, which fell within their jurisdictions, as 
and to the same extent as did the Town of Florida. To 
that extent it would appear that Canajoharie’s allega-
tions were at least suffi cient to confer standing against 
the IDA and Empire State. 

The case is food for thought in that it raises the 
question whether the outcome of a SEQRA challenge 
can (or should) be different with respect to different 
agencies involved in the same action. 

III. Confl icting Governmental Interests: 
Wireless Telecommunication Facilities

In Port Washington Police District v. Town of North 
Hempstead,44 the Supreme Court, Nassau County held 
that the In re County of Monroe45 balancing of pub-
lic interests test applied to determine whether the 
plaintiff-Police District was subject to the permitting 
requirements of the Town’s Wireless Telecommunica-
tions Facilities Law and that the interests balanced in 
favor of the Police District and it was therefore exempt 
from such law. 

The facts in this case were undisputed. The Police 
District provides police services to its district in Port 

various grounds. The Third Department affi rmed, 
fi nding that all of the Village’s claims based on SE-
QRA violations were properly dismissed on standing 
grounds.37 

In reaching its decision, the Appellate Division 
relied upon the general requirement that a SEQRA 
challenger must show that it “has sustained an injury 
in fact different from that of the public at large and 
one that falls within the zone of interests protected by 
SEQRA[.]”38 Going further, the Court held that “[a] 
municipality, such as petitioner ‘must demonstrate 
how its personal or property rights, either personally 
or in a representative capacity, will be directly and 
specifi cally affected apart from any damage suffered 
by the public at large.’”39 Finally, the Third Depart-
ment held that, with respect to SEQRA claims in 
particular, a challenger “must demonstrate that it will 
suffer an injury that is environmental and not solely 
economic in nature[.]”40 

In determining that the Village lacked stand-
ing, the Third Department found that “the amended 
petition contains nothing more than allegations of 
potential economic harm, ranging from the loss of 
employment, commercial activity and sales tax revenue, 
to negative impacts on population, housing values and re-
sources, to increased tax burdens for all remaining property 
owners[,]”41 which allegations sound very much like 
allegations squarely addressing socioeconomic im-
pacts which clearly fall within the ambit of SEQRA.42 
One is hard-pressed to understand why petitioner’s 
allegations, which, among other things, included al-
legations of job losses and loss of population resulting 
from Beech-Nut’s move from Canajoharie to Florida, 
failed to rise above merely “economic harm” to a 
degree suffi cient, as a threshold matter, to establish 
standing. 

A clue to the Court’s thinking emerges in its fi nd-
ing that: “To this end, even the allegations of economic 
harm did not arise from the proposed project itself 
but, rather, from Beech-Nut’s business decision to 
transfer all manufacturing and corporate operations 
to Florida, including operations in Canajoharie. Since 
‘economic injury [alone] does not confer standing to 
sue under SEQRA petitioner lacks standing to chal-
lenge the accuracy of the SEQRA process concerning 
the proposed project in Florida.’”43 If one is to fi nd 
logic in the Court’s rejection of Canajoharie’s stand-
ing, that logic appears to be rooted in the fact that the 
alleged impacts were caused by Beech-Nut in making 
its determination to leave Canajoharie, and not by the 
Planning Board or the other respondents in enabling 
Beech-Nut to do so. The Court in effect found that 
the impacts on Canajoharie result from Beech-Nut’s 
leaving, not its moving, and that the action reviewed by 
the Planning Board legitimately excluded the former. 
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because there is a safety need for the Police District to 
replace the antenna to ensure adequate coverage and 
communications with offi cers throughout the District. 
It reasoned that although the Town offered to expedite 
the review process, the review process could neverthe-
less be long and complicated and during that time the 
communication needs of the Police District would be 
unmet.54 Further, the Court reasoned that the installa-
tion of the larger antenna on the Police District build-
ing would not have a negative aesthetic impact on the 
surrounding area due to the character of the surround-
ing area. Finally, the Court reasoned that exempting 
the Police District from the regulations would not 
be detrimental to the Town’s authority to regulate 
other wireless telecommunication facilities within the 
Town.55 

IV. State Agency Enforcement of Federal 
Regulations

In Lamar Central Outdoor, LLC v. State,56 petitioner, 
Lamar Central Outdoor, LLC, was engaged in the 
business of constructing, selling and leasing outdoor 
advertising billboards. The Ninth Ward Memorial and 
Service League, an affi liate of the American Legion 
(hereinafter the “American Legion”), owns an ap-
proximately 3/10-acre parcel in a one- and two-family 
medium density residence district of the City of Al-
bany. The property lies within 660 feet of an interstate 
highway and within a “billboard zone” created by the 
City of Albany in 2003 as part of its comprehensive 
zoning plan. The American Legion operates an Ameri-
can Legion Post on the property which is, under the 
Albany Code, a commercial use which is maintained 
on the property as a prior nonconforming use, having 
been established before the residential zoning of the 
district in which it lies.57 

In 2006, as part of the settlement of a litigation 
(which is not described in the opinion), the City of 
Albany issued a building permit to Lamar for the 
construction of a billboard on the American Legion 
property. Lamar entered into a lease with the Ameri-
can Legion and applied to the DOT for a permit to 
construct the billboard. The DOT denied the permit 
application on the ground that the property is located 
in a residential district and not in a commercial or 
industrial zone as required by Highway Law § 88 and 
the regulations promulgated pursuant thereto at 17 
N.Y.C.R.R. § 150.5(b)(1).

In June of 2007 the city rezoned the American 
Legion property (and only that property) from the R2B 
(the two-family residence district), to C-1, a commer-
cial district. Lamar submitted a new permit application 
to the DOT with a copy of the ordinance, and the DOT 
again denied the application, refusing to recognize the 
zone change for purposes of outdoor advertising con-
trol, on the ground that, since the properties surround-

Washington, which is located entirely within the Town 
of North Hempstead. At present, there is an antenna 
on the police station which is used exclusively by the 
Police District to, among other things, communicate 
with offi cers in the fi eld. The current antenna is not ad-
equate to meet the Police District’s needs and therefore 
the Police District sought to have it replaced with a 
new, 70-foot antenna.46 

The Town’s Code includes as Chapter 75 a Wire-
less Telecommunications Facilities ordinance (“Chap-
ter 75”). Chapter 75, among other things, sets forth the 
approval process that an applicant must follow if it 
wishes to install a telecommunications antenna on its 
property. It also provides a list of entities that are ex-
empt from the requirements of the Chapter. The Police 
District is not an exempt entity.47 

The Police District sought to install the antenna 
on its building and the Town took the position that a 
permit was required under Chapter 75. The Police Dis-
trict brought the instant action challenging the Town’s 
position on the grounds that it is immune from local 
zoning laws under the County of Monroe balancing of 
public interest test and therefore is not subject to the 
requirements of Chapter 75.48 Pursuant to the County 
of Monroe balancing of public interest test, a court must 
consider various factors, which are set forth below, 
to determine whether one governmental entity is 
immune from the zoning and land use regulations im-
posed by a separate governmental entity.49 The Town 
argued that the Police District is subject to the permit-
ting requirements of Chapter 75 because it is not one 
of the entities listed as being exempt from the require-
ments of that Chapter. The Town further argued that 
since Chapter 75 is not a zoning ordinance, the County 
of Monroe balancing of public interests test is not appli-
cable.50 Thus, the issue before the Court was whether 
the County of Monroe balancing of public interests test 
was applicable, and, if so, whether the Police District 
was exempt from the requirements of Chapter 75. It 
answered both questions in the affi rmative.51 

The Court held that the County of Monroe balancing 
of public interests test was applicable, notwithstand-
ing the fact that Chapter 75 was not called a zoning 
law, since Chapter 75 is a law through which the Town 
seeks to control how property is used.52 In applying 
the County of Monroe balancing of public interest test, a 
court must consider the following factors: “‘the nature 
and scope of the instrumentality seeking immunity, 
the kind of function or land use involved, the extent 
of the public interest to be served thereby, the effect 
local land use regulation would have upon the enter-
prise concerned and the impact upon legitimate local 
interests.’”53

Applying this standard, the Court found that the 
Police District should be immune from Chapter 75 
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for the DOT’s refusal to grant the permit as, arguably, 
the rezoning merely refl ected the actual nature of use 
and character of the American Legion property which 
did, therefore, have commercial attributes.65 

The case raises a question as to the limits of a 
state agency’s prerogatives when it is interpreting and 
enforcing a federal regulation. At the root of the Ap-
pellate Division’s decision is an examination of what 
degree of deference an agency’s determination is to 
be accorded when the state agency is in fact enforcing 
a regulation not of its making, particularly when that 
interpretation arguably confl icts with the interpreta-
tion of that same provision by the federal agency that 
promulgated it. Lamar had argued in the lower court 
that the DOT lacked authority to enforce the regulation 
because the limitations it imposed on the acceptability 
of local zoning for purposes of billboard control contra-
dicted the language of the Federal Highway Beautifi ca-
tion Act. 

The Third Department, in a fairly learned analysis, 
looked at the question in two stages. First, it viewed 23 
C.F.R. § 750.708(b) just as it would any regulation that 
the DOT is empowered to enforce, and accordingly ap-
plied the rule that “‘the construction given statutes and 
regulations by the agency responsible for their admin-
istration will, if not irrational or unreasonable, be up-
held.’”66 The court found that the DOT’s interpretation 
of FHBA and the Federal Regulations was, given all 
of the facts, not unreasonable and accordingly should 
be upheld. Having done that, and recognizing that its 
conclusion that the DOT’s interpretation and applica-
tion of 23 C.F.R. § 750.708(b) was not irrational “leaves 
unresolved the underlying question of the regulation’s 
validity,” the court, exercising its authority pursuant to 
CPLR 103(c), partially converted the proceeding to one 
for declaratory judgment on this issue.67

Notwithstanding language in the FHBA recogniz-
ing the “full authority” of the state to zone property 
for commercial purposes and providing that such 
action will be “accepted” for purposes of the FHBA, 
the court examined the legislative history of the FHBA 
and determined that Congress did not intend that 
broad language to strip the Secretary of Transporta-
tion of regulatory authority suffi cient to prevent states 
from taking zoning actions intended solely to permit 
billboards along interstate highways and upheld the 
validity of the Regulation.68 

V. Replacements in Kind
Chatham Towers, Inc. v. New York City Police Depart-

ment69 is a lower court case which merits inclusion in 
this quarterly update only because it addresses a sub-
ject near and dear to the heart of one of your authors, 
namely, the provision in the SEQRA Regulations that 
the “replacement, rehabilitation or reconstruction of 

ing the property continued to be zoned R2A and R2B, 
Albany’s rezoning did not constitute part of a compre-
hensive zoning plan, but had been adopted solely for 
the purpose of permitting the billboard.58

Petitioner commenced an Article 78 proceeding 
challenging the DOT’s denial of its permit application; 
Supreme Court granted the petition, the DOT moved 
for leave to reargue or renew, and the Court denied 
its motions.59 On the DOT’s appeal, the Third Depart-
ment reversed.60 

The Federal Highway Beautifi cation Act 
(“FHBA”), 23 U.S.C. § 131, controls the placement 
of billboards along interstate highways and requires 
states to effectively control such billboards or suffer 
the penalty of losing ten percent of their federal high-
way funds. In general, FHBA allows billboards to be 
constructed within 660 feet of an interstate highway, 
but only on properties which lie within commercial 
or industrial zones. Highway Law § 88 was enacted 
in compliance with FHBA and authorizes the DOT to 
regulate the placement of billboards along highways 
pursuant to national standards promulgated by the 
United States Secretary of Transportation. The Com-
missioner of Transportation promulgated state regula-
tions controlling the erection of billboards including 17 
N.Y.C.R.R. §150.5(b)(1) (hereinafter the “State Regula-
tions”) which in effect incorporate the standards of 
the FHBA and the regulations promulgated pursuant 
thereto (the “Federal Regulations”).61

The Federal Regulations, at 23 C.F.R. § 750.708(b), 
include a provision clearly intended to prevent mu-
nicipalities from spot-zoning properties solely for the 
purpose of doing an end-run around the prohibition of 
billboards in other than commercial and industrial dis-
tricts. Specifi cally, 23 C.F.R. § 750.708(b) provides that 
“Action which is not part of comprehensive zoning 
and is created primarily to permit outdoor advertis-
ing structures, is not recognized as zoning for outdoor 
advertising control purposes.”62 The DOT relied on 
the Federal Regulations (as incorporated in the State 
Regulations) in denying a permit to Lamar.63

The lower court, in nullifying the DOT’s action, 
made a determination that it did not owe deference 
to the DOT’s interpretation of 23 C.F.R. § 750.708(b) 
because the DOT, in turn, had not followed the federal 
interpretation of that regulation, as set forth in a legal 
opinion issued by chief counsel of the Federal High-
way Administration which stated that the purpose of 
the regulation was to avoid “sham zoning” and that 
rezoning will be considered a “sham” if the action 
“‘is primarily to allow billboards in areas that have 
none of the attributes of a commercial or industrial 
area.’”64 The Supreme Court found that, given the 
long-standing commercial use of the American Legion 
property, such rezoning did not provide a valid basis 
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a structure or facility, in kind, on the same site . . .” 
is a Type II Action, and is thus exempt from SEQRA 
review. 6 N.Y.C.R.R. § 617.5(c)(2).

 What appears to be the straightforward lan-
guage of the Regulation in fact leaves many questions 
unanswered. This case recognizes and addresses the 
question, inherent in the phrase “in kind,” of what is to 
be taken as the existing condition when the use of the 
property has ceased, entirely or in part, for a period of 
time. In other words, whether the existing condition 
is the disused parcel (in which case no actual use can 
be “in kind”) or whether the phrase “in kind” can be 
taken to encompass a return to a prior use. New York 
County Supreme Court, at least, answers the question 
in the only rational way – fi nding that an intervening 
fallow period does not disqualify the property from 
being treated “in kind” with a use that had existed in 
the recent past. 

Briefl y summarized, the case involved a challenge 
by neighborhood property owners to a proposal by 
the New York City Police Department to establish a 
so-called joint operations command (JOC) inside an 
existing building adjacent to One Police Plaza in New 
York City. The building in question had formerly 
housed a 911 call center, the use of which had been 
discontinued in the year 2000. The action at issue 
was the proposed renovation (not the demolition and 
replacement) of the existing building.70 Respondents 
argued that the proposed renovation of the building is 
a Type II Action because the replacement of the 911 call 
center that previously existed on the site with the JOC 
was in fact a replacement in kind.71 Petitioners argued 
that “the most previous use of the building is as a 
vacant structure.” The court found that “this argument 
is untenable. A period of inactivity is not a ‘use,’ and, 
in any event, the subject building is still being used, on 
its lower levels for parking and storage.”72 

The court cited with approval New York City Coali-
tion for Preservation of Gardens v. Giuliani.73 In that case 
the City proposed building separate row houses on 
lots which had once contained low-rise tenements but 
which in intervening years had been used as commu-
nity gardens. In that case, the court found that since 
the property had housed buildings “not very long 
ago,” buildings of a different but similar type now con-
stituted a replacement in kind.74

The language still leaves open the question of how 
long ago is too long ago. Hardly earth-shaking, but 
interesting nonetheless.
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WL 2477633 (Sup. Ct., Nassau Co. August 12, 2009).

45. In re County of Monroe, 72 N.Y.2d 338, 340 (1988). 

46. Port Washington Police District v. Town of North Hempstead, 2009 
WL 2477633, 1 (Sup. Ct., Nassau Co. August 12, 2009).

47. Id. at 3.

48. Id. at 2.

49. In re County of Monroe, supra. 

50. Id. at 3.

51. Id. at 3–5.

52. Port Washington Police District v. Town of North Hempstead, 2009 
WL 2477633, 4 (Sup. Ct., Nassau Co. August 12, 2009).

53. Id. (quoting Town of Hempstead v. State, 42 A.D.3d 527, 529, 
840 N.Y.S.2d 123, 125 (2d Dep’t 2007) (quoting In re County of 
Monroe, supra)).

54. Port Washington Police District v. Town of North Hempstead, 2009 
WL 2477633, 4 (Sup. Ct., Nassau Co. August 12, 2009).

55. Id. at 5.

56. Lamar Central Outdoor, LLC v. State, 64 A.D.3d 944, 882 N.Y.S.2d 
743 (3d Dep’t 2009).

57. Id. at 945. 

58. Id. at 945–946. 
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The clear recovery zone concept was argued by 
the plaintiff in Cave v. Town of Galen.11 The plaintiff 
was traveling about 50 miles per hour on a rural road 
when, as she crested a hill, she saw a horse-drawn 
buggy traveling in the opposite direction. Believing 
the buggy was going to turn in front of her, she hit her 
brakes, lost control of her car, and traveled some 16 feet 
off the side of the road before spinning and striking a 
wooden hitching post embedded in concrete. The force 
of the impact dislodged the post from the ground. 

The plaintiff alleged that, due to the presence of 
the post on the side of the road, the town was negligent 
in failing to maintain a clear recovery zone. The court 
rejected this argument and noted that:

Where New York courts have rec-
ognized viable claims for municipal 
liability for roadside accidents in 
this State, they have not done so by 
creating a general duty of care to 
ameliorate all roadside conditions 
potentially hazardous to an errant 
motorist, as the clear recovery zone 
concept would suggest. Rather, our 
courts have focused on those situ-
ations where the municipality has 
created or could reasonably foresee 
a risk of roadside injury greater than 
the inherent risk that at any time and 
at any point for a variety of reasons 
a motorist may drive of[f] the road. 
To impose a liability based simply 
upon failure to abate this inherent risk 
would effectively make a municipality, 
under the ‘pain of civil liability,’ the 
‘insurer of the safety of its highways,’ 
something our courts have declined to 
do (citation omitted). Undoubtedly, it 
would be desirable for municipalities 
to design highways and adjacent areas 
so that no accidents would ever occur. 
The clear recovery zone guidelines 
devolving from the forgiving roadside 
concept are certainly salutary in this 
respect, but aspirational and not alone 
a basis to defi ne or measure the legal 
duty of a municipality to the motoring 
public.12

In New York State, a municipality owes a non-
delegable duty to adequately design, construct, and 
maintain its roadways in a reasonably safe condition.1 
Generally, this duty is limited to those paved portions 
of the road intended for vehicular use because “travel 
beyond those limits on unimproved land adjacent to 
the roadway is generally not contemplated or foresee-
able, and, therefore, the municipality is under no duty 
to maintain it.”2 Many courts have held that a munici-
pality is not liable for injuries sustained by a plaintiff in 
a collision with a fi xed object placed within the right-
of-way but outside the travel portion of the highway.3 
The courts recognize that certain risks are unavoidable, 
especially in rural areas where utility poles, drainage 
ditches, culverts, trees, and shrubbery are often located 
close to the traveled portion of the highway.4 “But for 
the careful driver, the placement of these items near the 
pavement creates no unreasonable danger. Often they 
simply enhance the beauty of the highway, prevent the 
fl ooding of roadways and serve the needs of the area 
residents.”5 Thus, the courts have been reluctant “to 
impose a duty upon [a municipality] which transcends 
that imposed by reasonable care and foresight resulting 
in conversion of the [municipality] into an insurer of 
the safety of its highways.”6

There may be instances, however, where a mu-
nicipality has a duty to maintain a “clear recovery 
zone” outside the paved portions of the road. A clear 
recovery zone “is an area without fi xed objects that is 
adjacent to a highway and intended to provide safe 
passage and a recovery area for vehicles that veer off 
the roadway.”7 It is designed to give motorists enough 
time to safely recover their vehicles which have veered 
off the paved portion of the roadway. The idea of a 
“clear recovery zone” or “forgiving roadside” has been 
evolving within the engineering community since the 
mid-1960s.8 The American Association of State High-
way and Transportation Offi cials (“AASHTO”) has 
been spearheading the concept of a forgiving roadside, 
and it has been issuing recommendations regarding a 
clear recovery zone since 1967.9 While AASHTO recog-
nizes that not all objects can be removed from the road-
side, it recommends providing an area off the roadway 
that is free of physical obstruction, thus eliminating 
objects such as trees, drainage structures, utility poles, 
and other fi xed objects from the roadside.10 

The Clear Recovery Zone Concept:
Does a Municipality Have a Duty to Remove Fixed 
Objects from the Roadside?
By Karen M. Richards
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concrete headwall was not within the approach area 
designated for reconstruction, and the existing road 
near the headwall was only being milled and retopped. 
Those limits on the scope of the project did not require 
compliance with guidelines for clear recovery zones.20

A history of prior accidents may also require a mu-
nicipality to modify its original highway design plan. 
A history of prior accidents may put the municipality 
on notice that the object presented a specifi c dangerous 
condition. However, in order to utilize evidence of pri-
or accidents as providing the municipality with notice, 
it must be established “that the prior accidents were, in 
their relevant details and circumstances, substantially 
similar to the subject accident (citation omitted).”21 

In Rittenhouse v. State of New York,22 the decedent 
was fatally injured in a one-car accident when the 
vehicle she was driving left the highway and struck a 
tree some 20 feet from the edge of the pavement. The 
executor of the decedent’s estate claimed that the prior 
accident record of the section of the road where the 
accident occurred, the evidence of frequent need to 
replace knocked-down guideposts, and the scarring of 
trees put the State on notice that the tree struck by the 
decedent’s car was a hazard requiring its removal. The 
court disagreed because there was no evidence that the 
prior accidents involved vehicles leaving the highway 
and colliding with trees or that there were any other 
pertinent circumstances in the prior accidents similar 
to the accident involving the decedent.

In conclusion, without a pointed accident history 
or a signifi cant repair or reconstruction of the roadway, 
current case law demonstrates that the clear recovery 
zone concept does not create a retroactive standard of 
care. 

Endnotes
1. Friedman v. State of New York, 67 N.Y.2d 271 (1986).

2. Stiuso v. City of New York, 87 N.Y.2d 889 (1995); see Tomassi v. 
Town of Union, 46 N.Y.2d 91 (1978).

3. Tomassi, 46 N.Y.2d 91; Clark v. City of Lockport, 280 A.D.2d 901, 
720 N.Y.S.2d 687 (4th Dep’t 2001), lv. to appeal denied, 96 N.Y.2d 
932 (2001); Kinne v. State of New York, 8 A.D.2d 903 (3d Dep’t 
1959), aff’d, 8 N.Y.2d 1068 (1960); Hill v. Town of Reading, 18 
A.D.3d 913, 915, 795 N.Y.S.2d 126,128 (3d Dep’t 2005).

4. Tomassi, 46 N.Y.2d at 97–98.

5. Id.

6. Id. There are exceptions, such as where the municipality 
has negligently designed, installed, or maintained roadside 
improvements, where the highway was defectively designed 
or maintained, or where certain types of roadside hazards 
are so inherently dangerous that the municipality has a duty 
to prevent vehicles from leaving the road or to eliminate the 
danger if the vehicles do leave the road. Cave v. Town of Galen, 
2004 WL 2169393 at *8-13 (Sup. Ct., Wayne Co. 2004), aff’d, 23 
A.D.3d 1108, 804 N.Y.S. 2d 219 (4th Dep’t 2005).

Thus, as a general rule, courts have found that a 
municipality “is not required to undertake expensive 
reconstruction of highways simply because the design 
standards for highways have been upgraded since the 
time of the original construction (citation omitted).”13 
There are, however, exceptions to this general rule 
which may require the use of new design standards.14

For example, a municipality may be required to 
comply with design standards adopted after the high-
way was constructed if the municipality undertakes 
“signifi cant repair or reconstruction” that would allow 
it to integrate the new design standards.15 Merely re-
paving a road is not a signifi cant repair or reconstruc-
tion which would trigger requiring a municipality to 
maintain a clear recovery zone.16 

In Hay v. State of New York,17 the claimant was 
injured when her vehicle collided with a roadside tree 
stump. When a deer crossed into the roadway in front 
of her vehicle, she swerved and braked, causing her 
car to leave the roadway and sideswipe some trees 
located 10-15 feet off the pavement. Her car continued 
traveling about 30 feet until it collided head-on with 
a tree stump located about three feet from the edge 
of the pavement, causing the claimant’s injuries. She 
brought an action against the State, alleging that the 
State was negligent in failing to remove the stump 
and in failing to provide a 30-foot clear zone along 
the side of the roadway. The claimant contended that 
the State had a duty to conform to clear recovery zone 
standards because it had engaged in reconstruction of 
the highway. The only work done by the State, how-
ever, was to overlay the existing roadway. The State 
did not rip out, rebuild, or reconfi gure the roadway, 
and the area outside the shoulders of the road had not 
been changed at all. The court found that repaving the 
road “did not give rise to an obligation to comply with 
modern safety standards inasmuch as there was no 
signifi cant repair, modernization or correction of the 
road itself (citation omitted).”18

In Ryan v. State of New York, 19 the driver was fa-
tally injured in 1999 when her car left the highway and 
proceeded down into an adjoining drainage ditch and 
continued a short distance until it struck a concrete 
headwall. The highway was an old highway, which 
was last reconstructed in 1931–1932 with some un-
specifi ed activities occurring in the 1950s. In 1993, the 
State undertook a bridge reconstruction project which 
also included some redesign and rebuilding of the ad-
joining highway approaches. The claimants contended 
that the bridge reconstruction project was a signifi -
cant repair or reconstruction that triggered a duty to 
establish a clear recovery zone at the accident site. The 
judge disagreed. Even though the accident site was 
located within the contract limits of the reconstruction 
of the bridge and approaches, under the contract, the 
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415, 417 (3d Dep’t 2000); accord Hay v. State of New York, 60 
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17. 60 A.D.3d 1190; see also Guan, 2007 WL 1789428.

18. Hay, 60 A.D.3d at 1192, 875 N.Y.S.2d at 315. 

19. 2005 WL 1215966 (Ct. Cl. 2005).

20. In the area of design, a municipality is entitled to the defense 
of qualifi ed immunity if its study of a traffi c condition 
was adequate or there was a reasonable basis for its plan. 
Id. at *8. The court in Ryan found that while in hindsight 
it appeared “tragically arbitrary that the shoulder and 
drainage reconstruction on the 1993 bridge project would 
have terminated just to the north of the area of the accident,” 
given the absence of an accident history and the funding 
limitations, the determination to defer ditch replacement 
work represented a matter of judgment which entitled 
the State to the defense of qualifi ed immunity. Id. at *9. If, 
however, a municipality studied a dangerous condition 
which resulted in the formulation of a remedial plan, “an 
unjustifi able delay in implementing the plan constitutes a 
breach of the municipality’s duty to the public just as surely 
as if it had totally failed to study the known condition in the 
fi rst instance.” Friedman v. State of New York, 67 N.Y.2d 271, 286 
(1986). However, the defense of qualifi ed immunity may still 
apply if the municipality undertook a project, but because of 
its nature was phased in over a long period of time and the 
motorist went off the unfi nished portion of the road. Guan, 
2007 WL 1789428 at *4.

21. White v. Timberjack, Inc., 209 A.D.2d 968, 630 N.Y.S.2d 1005 (4th 
Dep’t 1994); accord Vega v. Jacobs, 84 A.D.2d 813, 444 N.Y.S.2d 
132 (2d Dep’t 1981).

22. 134 A.D.2d 774, 521 N.Y.S.2d 824 (3d Dep’t 1987).
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Completely revised and updated, the New York Municipal 
Formbook, Third Edition, was prepared by Herbert A. 
Kline, a renowned municipal attorney. Many of the forms 
contained in the Municipal Formbook have been developed 
by Mr. Kline during his nearly 50-year practice of municipal 
law. Mr. Kline’s efforts have resulted in an essential resource 
not only for municipal attorneys, clerks and other municipal 
offi cials, but for all attorneys who have any dealings with 
local government as it affects employees, citizens and 
businesses. Many of the forms can be adapted for use 
in practice areas such as zoning and municipal litigation, 
municipal fi nance and real estate.

The forms in Municipal Formbook cover both the standard 
and unusual situations municipalities face, alleviating the 
need to “reinvent the wheel” when similar situations 
present themselves.

Even if you only use a few forms, the time saved will more 
than pay for the cost of the Municipal Formbook; and 
because these forms are unavailable from any other source, 
this book will pay for itself many times over.

Author
Herbert A. Kline, Esq.
Coughlin & Gerhart LLP
Binghamton, NY

Editor
Nancy E. Kline, Esq.
Coughlin & Gerhart LLP
Binghamton, NY

Product Info and Prices
Book Prices
2006 • 3,318 pp., loose-leaf, 
3 vols. • PN: 41606

NYSBA Members $130
Non-Members $165

Book with Forms CD, Prices
2006 • PN: 41606C

NYSBA Members $150
Non-Members $185

CD Prices
WordPerfect and Microsoft Word
• PN: 616006

NYSBA Members $130
Non-Members $170

2006 Revision Prices for past 
purchasers only. Book and CD

PN: 516006

NYSBA Members $110
Non-Members $140

Over 1,100 forms which can be used in several areas of practice

Call 1-800-582-2452 for a complete list of forms
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