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A Message from the Chair

Robust attendance
and audience participation
characterized our Sec-
tion’s Annual Meeting in
New York last January. We
thank our program chairs,
Les Steinman and Carol
Van Scoyoc, who devel-
oped the topics and cor-
ralled the speakers, as well
as the speakers themselves,
and you, the attending Sec-
tion members.

Robert B. Koegel
I'd like to continue a subject we broached at our
meeting: Section committees. Please don’t stop read-
ing this. I hate committees, too. But there are good
reasons for engendering a strong committee system
within our Section.

Few of us delve deeply into all areas of munici-
pal practice. Whether we appear before or advise
municipal bodies, most of us concentrate on specific
substantive areas of law, or have our preferences.

Our Section committees foster easy communication
among practitioners with similar interests and knowl-
edge. Once you start talking to one another, you’ll be
surprised how many times you’'ll say or hear, “Hey,
that’s happened to me, too.”

The range of topics for our Section programs
comes from meetings of our Executive Committee.
There is heavy input from our committee chairs.

The deeper our committees are, the more likely
we are to select topics and put on programs that you
will feel are both vibrant and informative. And we
certainly appreciate speakers from our own ranks.

We all write for a living. It’s not uncommon to
encounter a factual situation or new legal develop-
ment that sparks our interest. Often we let it go.
Committee participation provides a framework to
push forward with expressing a view. If you take the
time to write a good article or comment, it will be
published here. Just take a look inside at the opportu-
nities awaiting you.

The State Bar Association regularly solicits our
Section’s opinion on pending legislation. We circulate
bills to Executive Committee members and com-
mittee chairs. We’d like to circulate this information
to committee members. That way, our committee
members could learn more about proposed changes
in the law, and our Section comments to the State Bar
would be more reflective of our Section as a whole.
Our comments do make a difference, and you can be
a part of that.

We have eight substantive and procedural com-
mittees. Each is chaired by a diligent, friendly attor-
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ney. Contact information for all of the committees is You’'ll make our Section better and frankly,

set forth at the end of this issue (see page 22). Please you'll get much more out of your Bar Association
carefully consider getting involved in one or more of membership.

these committees or, if the interest is there, starting a

nhew one. Robert B. Koegel
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From the Editor

As Section Chair Robert
Koegel mentioned in his
column, the Municipal Law
Section’s recently completed
Annual Meeting program
was a huge success. At-
tracted by the diversity of
topics—e.g., tax certiorari,

condemnation, ethics, labor
and employment law, flow
control and the use of video
surveillance cameras on
public streets—and six CLE
credits including 2.5 hours of ethics credits, 117 par-
ticipants, more than 10% of the entire Section member-
ship, attended.

Highlighting the ethics presentations, a spirited
debate took place regarding the restrictions on a law-
yer’s ability to contact municipal board members on
behalf of a client in connection with a land use matter
where the board having jurisdiction is represented by
counsel (Disciplinary Rule 7-104(A)(1)). The applica-
tion of this “No Contact Rule” to communications with
municipal land use boards is addressed by Adam L.
Wekstein, Esq., of Hocherman, Tortorella & Wekstein,
LLP in this issue of the Municipal Lawyer. In his article,
Mr. Wekstein reviews a recent opinion of the New
York State Bar Association Committee on Professional
Ethics (Opinion 812) which provides guidance on the
weighing of the competing ethical and constitutional
interests inherent in the context of communications by
a developer’s counsel with individual planning board
members during the land use process.

A second ethics panel at the Annual Meeting dis-
cussed the use and abuse of official vehicles. At issue
was a public employee’s proper use of a government
vehicle and under what circumstances the public em-
ployee may use a government vehicle for personal pur-
poses. It is expected that this topic will be the subject of
an article in an upcoming issue of the Municipal Lawyer.

Continuing with the ethics theme, the current issue
of the Municipal Lawyer includes the third installment of
a series of articles on “Enacting a Local Ethics Law” by
Mark Davies, Esq., Executive Director of the New York
City Conflicts of Interest Board. In the final installment,
Mr. Davies discusses the composition and structure of
a local ethics board and the four primary functions es-
sential to its effectiveness: training and education, legal
advice, disclosure and enforcement.

Avoiding conflicts of interest is the focus of an
article I have included on the principles governing re-
cusal and abstention by planning board members. The
article also addresses the impact of abstention on the
board’s voting requirements and the consequences that
stem from a planning board member’s failure to recuse
him or herself when the member’s objectivity has been
compromised.

Finally, it is my pleasure to congratulate Mark
Davies, a member of the Section’s Executive Commit-
tee, on receiving the Excellence in Public Service Award
from the New York State Bar Association. The award
recognizes Mark’s dedication to public service, profes-
sional integrity and leadership in the field of municipal
ethics.

Lester D. Steinman

Save the Dates!!!!

Municipal Law Section

Fall Meeting
October 10-12, 2008

The Otesaga Hotel, Cooperstown
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Application of the “No Contact Rule” to

Municipal Land Use Boards

By Adam L. Wekstein

Introduction

Under New York State ethical rules and, for that
matter, throughout the country,! a lawyer’s ability to
contact another party regarding a matter in which that
party is represented by counsel is quite circumscribed.
The so-called “No Contact Rule” is embodied in New
York by Disciplinary Rule 7-104(A)(1),2 which reads as
follows:

A. During the course of the represen-
tation of a client a lawyer shall not:

(1) communicate or cause another to
communicate on the subject of the
representation with a party the lawyer
knows to be represented by a lawyer
in that matter unless the lawyer has
the prior consent of the lawyer repre-
senting such other party or is autho-
rized by law to do so.

DR 7-104(A)(1) applies to both litigated and non-
litigated matters.

Application of the No Contact Rule to attorney
communications with a local land use board or mem-
bers thereof, when such boards are typically represent-
ed by counsel, can be problematic both for attorneys
representing applicants for development approvals
and those representing a board. Little ethical guidance
has emerged from the courts or ethics committees in
New York State as to the contours of the No Contact
Rules vis-a-vis planning boards, zoning boards of
appeals and municipal legislative bodies. Uncertainty
exists because while application of the No Contact
Rule is somewhat straightforward to matters involv-
ing parties who are natural persons and a little less so
when it comes to corporate entities, it is far more com-
plicated when the party that is putatively represented
by counsel is a board, commission, official or employee
of the government. Among other things, the complica-
tions arise because the ability of an attorney to com-
municate on behalf of his client with the government
regarding a proposed development or zoning proposal
is certainly encompassed within and protected by the
fundamental right of citizens under the First Amend-
ment to the United States Constitution to petition the
government.? A developer is not stripped of such con-
stitutional rights merely because he or she has hired a
lawyer to advance his or her interests.

Although it would perhaps be simplest to vindicate
First Amendment rights by employing a rule which al-
lows attorneys free and unfettered access to municipal
officials,* New York does not adhere to such an ap-
proach. Rather the State effectively balances such rights
and the need for access to the government against the
purposes to be served by the No Contact Rule.’ The
balancing is accomplished through application of the
plain terms of DR 7-104(A)(1) with the understanding
that an attorney may be “authorized by law” to com-
municate with a public official or board pursuant to the
First Amendment.

Ethics Opinion 812 (5/3/07) (“Opinion 812”), is-
sued last year by the New York State Bar Association
Committee on Professional Ethics (the “Committee”),
provides much needed, although necessarily incom-
plete, guidance regarding the weighing of the compet-
ing ethical and constitutional interests in the context
of communications by a developer’s attorney with
individual members of a municipal planning board. It
did not involve a matter in litigation, but rather, normal
communications during the course of the land use
review process.

Purpose and General Application of the No
Contact Rule

The Court of Appeals has indicated that the No
Contact Rule is designed to embody principles of fun-
damental fairness. It has stated that the Rule’s purpose
is:

to prevent situations in which a repre-
sented party may be taken advantage
of by adverse counsel; the presence

of the party’s attorney theoretically
neutralizes the contact. . . . By prevent-
ing lawyers from deliberately dodg-
ing adversary counsel to reach—and
exploit—the client alone, DR 7-104(A)
(1) safeguards against clients mak-
ing improvident settlements, ill-
advised disclosures and unwarranted
concessions.®

The ethical considerations, which are part of New
York’s Code of Professional Responsibility, reinforce
the theoretical basis for the rule by stating that “the
legal system functions best when persons in need of
legal advice or assistance are represented by their own
counsel.””
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On its face, regardless of the nature of the parties,
the No Contact Rule requires inquiry into: (1) whether
the individual with whom an attorney wishes to
communicate is a “party” to a matter; (2) whether the
party is represented by counsel; (3) whether the matter
about which the attorney wants to communicate is the
subject of such representation; and (4) (if the answers
to items (1), (2) and (3) are in the affirmative), does
any law authorize the attorney to contact the unrepre-
sented party?

The first question, whether a person is a party in
a matter, comes into play when the individual with
whom the attorney wants to communicate is associ-
ated in some fashion with a corporation, other entity,
or governmental agency that is a party.® Niesig delin-
eates those employees, officials or representatives of a
corporation who are considered to be the party for the
purposes of DR-7-104(A)(1) in the following passage:

The test that best balances the com-
peting interests, and incorporates the
most desirable elements of the other
approaches, is one that defines “party”
to include corporate employees whose
acts or omissions in the matter under
inquiry are binding on the corpora-
tion (in effect, the corporation’s “alter
egos”), are imputed to the corporation
for purposes of its liability, or em-
ployees implementing the advice of
counsel. All other employees may be
interviewed informally.”?

Niesig makes clear that the standard is formulated
in this manner to eliminate the unfair advantage that
would result from the extraction of concessions and
admissions which would bind the corporation, by pro-
hibiting counsel from communicating with employees
who have “speaking authority” for the corporation or
who are “so closely identified with the interests of the
corporate party as to be indistinguishable from it.”1°

Niesig explains the correct employment of its test
as follows:

[iln practical application, the test we
adopt thus would prohibit direct
communication by adversary counsel
‘with those officials, but only those,
who have the legal power to bind

the corporation in the matter or who
are responsible for implementing the
advice of the corporation’s lawyer,

or any member of the organization
whose own interests are directly at
stake in a representation’ . . . This test
would permit direct access to all other
employees, and specifically—as in the

present case—it would clearly permit
direct access to employees who were
merely witnesses to an event for which
the corporate employer is sued.!!

Application of the No Contact Rule
to the Government

Niesig’s test applies with equal vigor to govern-
mental entities.!? Accordingly, under the rule, if the
employee or official of a governmental agency does
not have the power to bind that agency, his or her ac-
tions cannot be imputed to the agency for the purposes
of liability and he or she is not implementing advice
of counsel, then the employee is not a party and the
restraints of the No Contact Rule do not apply.

As such, a governmental employee whose only
role in a matter is as a witness to salient events would
not be a party.!® A leading treatise on New York law
discusses the issue as follows:

adverse counsel’s informal contact
with agency employees who do not
have management status is not con-
trary to the prohibition, since an exten-
sion of the term “party” to include all
employees would bar access to a vast
number of potential witnesses and per-
mit the government agency to insulate
such witnesses from interviews except
through costly discovery procedures.!*

Under such principles, the court in Gilbert found
that an employee of the New York State Department
of Transportation (the “DOT”), which was a defendant
in an action asserting that icy road conditions result-
ing from DOT negligence caused an accident, who
was interviewed only as to his knowledge of the road
conditions, was not a party.!> Conversely, in a matter
involving a municipal legislature or land use board, a
member of that board or legislative body would nor-
mally be a party, as he or she is part of a board vested
with binding decision-making authority.

In addition to the question of who constitutes the
“party,” three issues which commonly arise in apply-
ing the No Contact Rule to communication with gov-
ernmental entities are: (1) determining if (and when)

a governmental body or employee is represented by
counsel; (2) assessing whether the matter about which
the communication is occurring is the same matter on
which the government is being represented; and (3)
deciding if the communication is otherwise authorized
by law, such as by the First Amendment.

Ascertainment of when, in fact, a governmental
entity is represented by counsel is more difficult than it
would appear at first blush. A municipality, normally,
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and the State, always, are represented by counsel.

For example, the State’s lawyer is the New York State
Attorney General,'® with a city being represented by
its corporation counsel.'” However, authority sug-
gests that under DR 7-104(A)(1) legal representation
of a governmental unit generically may not neces-
sarily equate to representation of that governmental
unit on a specific matter. For example, in Schmidt v.
State, supra, the lawyer for the DOT contended that
the claimant’s attorney violated the No Contact Rule
by interviewing certain DOT employees. Therein, the
claimant, who had filed a notice of intention to file

a claim, but had received no formal notification that
any attorney was appearing on behalf of DOT, al-
leged that DOT had improperly maintained a traffic
signal, causing an automobile accident. DOT asserted
that the communication of the claimant’s lawyer with
DOT employees was impermissible because DOT was
represented by the Attorney General. After noting
that it was undisputed that the DOT employees were
parties,18 the decision framed the central issue to be
determination of when the governmental party was, in
fact, represented by a lawyer. Schmidt recognized that
the State is always represented by the Attorney Gen-
eral, but went on to state that “if a governmental party
were always considered to be represented by counsel
for purposes of [DR 7-104(a)(1)], the free exchange of
information between the public and the government
would be greatly inhibited.”!? Ultimately, Schmidt held
that the State was not represented by counsel in the
matter.

As alluded to above, another issue regarding regu-
lation of attorney communication with governmental
parties arises where a single party is represented by
an attorney on multiple related matters before a given
agency; does the No Contact Rule apply to some or
all of the matters? For example, in Opinion 652, the
Committee reviewed an instance in which an adminis-
trative body was represented by counsel both with re-
spect to enforcement proceedings against a party and
that party’s related application for a permit. The ques-
tion raised was whether the party’s attorney could
contact agency officials in connection with proposed
regulations that were directly related to the subject of
the enforcement proceedings (including the amount
of potential fines) and the permit application. The
Committee determined that the agency’s representa-
tion by an attorney in the enforcement and permitting
matters did not constitute representation with respect
to the related rulemaking. Therefore, it found that the
party’s attorney was entitled to communicate with the
agency’s in-house attorneys and technical specialists
involved in the rulemaking process.

The final question is whether a lawyer’s commu-
nication with a specific governmental entity is “autho-
rized by law” under DR 7-104(A)(1) based on, among

other things, the First Amendment. That inquiry is the
crux of the Committee’s Opinion 812.

Application of the No Contact Rule to a
Planning Board—Opinion 812

Opinion 812 considered whether the in-house
attorney of a real estate development company was
allowed to communicate privately and informally
with members of a municipal planning board that was
reviewing the developer’s pending application for
approval of a shopping center, and, in particular, with
those board members who were favorably disposed
to the application. The facts addressed in Opinion
812 were as follows: The proposed development was
undergoing site plan and subdivision review, as well
as associated environmental review under the State
Environmental Quality Review Act (“SEQRA”),2° by
a seven-member municipal planning board.?! As the
process progressed, it became clear that the majority
of the board opposed the project.?? Also evident from
Opinion 812 was that the board as a whole was repre-
sented by outside counsel retained specifically in con-
nection with review of the application.?® Therefore, no
question existed as to whether the planning board was
represented by counsel. In fact, the planning board’s
attorney expressly objected to any ex parte communica-
tions with individual members of the planning board
and instructed the attorney for the developer to restrict
communications to written submissions addressed to
the planning board secretary for distribution to the
entire board.?

The applicant’s attorney represented to the Com-
mittee that he was not seeking to provide the board
members with legal advice or assistance.? Based on
the applicant’s representations, the Opinion recognized
that the separate communications were:

confined to the provision and receipt
of factual information and discussion
of state and local environmental and
land use issues and policies and are
intended to ensure[s] that supportive
members of the planning board have
the information they need to counter
the opposition’s efforts to derail the
project and are able to share facts and
strategies with the developer. The
developer thus seeks to create an even
playing field with [m]embers of the
public who oppose the project [and
who] communicate and strategize with
like-minded members of the planning
board, without going through the
board’s legal counsel.?
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In responding to the inquiry of whether the No
Contact Rule foreclosed the developer’s attorney
from continuing to speak with individual members of
the board over the objections of the board’s attorney,
Opinion 812 addressed the threshold issue of whether
the members of the planning board were parties. The
Committee did not find this issue to be particularly
difficult and noted that under the No Contact Rule,
pursuant to the Niesig test, only government officials
with authority, individually or as part of a larger body,
to bind the government or to settle a litigable matter,
or whose act or omission gave rise to the matter in
controversy, are parties. The Committee stated, “Here,
as a planning board is invested with the power to issue
binding SEQRA, site plan and subdivision determina-
tions with respect to the matter before it, the Niesig
‘party’ test is satisfied.”?’

Turning to the central issue before it, the Commit-
tee noted that in an earlier decision?® it had opined that
where a public body is involved, there is an excep-
tion to the No Contact Rule “based on the ‘overriding
public interest [which] compels that an opportunity
be afforded to the public and their authorized repre-
sentatives to obtain the views of, and pertinent facts
from, public officials representing them.””?’ The Com-
mittee stated the view that “literal application of the
‘no-contact’ rule must be tempered by constitutional
considerations where the First Amendment right to
petition the government is implicated—is shared by
most authorities.”3?

In reaching the conclusion that the developer’s
attorney was authorized to communicate with plan-
ning board members, Opinion 812 relied on, and to a
large degree adopted the approach of, an American
Bar Association Ethics Opinion—Opinion 97-408 (the
“ABA Opinion”)—which interpreted Model Rule 4.2,%!
the functional equivalent of DR 7-104(a)(1).3? Opin-
ion 812 recognized the inherent ““tension between a
citizen’s right of access and the government’s right to
be protected from uncounselled communications by
an opposing party’s lawyer’” as set forth in the ABA
Opinion. Opinion 812 resolved the “inherent tension”
by allowing unconsented contact, subject to specified
limitations. Its conclusion reads as follows:

Absent the application of state or local
ordinances that prohibit or regulate
the practice, and subject to the quali-
fications set forth in this opinion, DR
7-104(A)(1) permits a lawyer repre-
senting a private party before a town
planning board to communicate with
individual planning board members
about pending SEQRA, site plan and
subdivision determinations provided:
(a) the proposed communications
solely concern municipal develop-

ment policy issues; and (b) the lawyer
gives planning board counsel reason-
able advance notice of the proposed
communications.®

Employing this approach, Opinion 812 advised
that the proposed communications with the plan-
ning board members were protected by the First
Amendment and not prohibited by DR 7-104(A)(2),
but required the applicant to give reasonable advance
notice of the communications to the board’s counsel.>
Notably, it did not appear that the Committee pre-
mised its ruling on the fact that the board members be-
ing contacted were favorable to the position advocated
by the applicant’s attorney,® but rather on the policy
considerations favoring free access to governmental
agencies.

Opinion 812 also included several potentially sig-
nificant limitations. For example, it declined to rule on
whether the type of communications being reviewed
might violate any other local or state ordinance or
ethics code, and stated that it was not addressing the
propriety of ex parte communications with “an adjudi-
catory governmental body, such as a zoning board of
appeals, which present different considerations.”%¢ It
also recognized that the “precise parameters of the con-
stitutional right to petition” were beyond its author-
ity.¥” Finally, Opinion 812 cautioned that an attorney
may not deliberately elicit information that is protected
by attorney-client privilege or which constitutes at-
torney work product and, perhaps most importantly,
that “the inquirer should cease contact with a planning
board member if the member so requests.”38

Observations Regarding Opinion 812

Opinion 812 provides needed guidance as to the
application of the No Contact Rule to the land use
practice, but certainly leaves a number of questions
open. It elucidates that even if a planning board at-
torney (or, it is respectfully submitted, an attorney
for a municipal legislative body) does not consent to
communication with board members by an applicant’s
attorney, the latter is still free to engage in such contact
so long as the municipal attorney is afforded advance
notice of the communication. The advance notice gives
the municipal attorney an opportunity to provide sub-
stantive advice to the client before any meeting occurs,
or to counsel the board member not to communicate at
all with an applicant’s attorney. Of course, an appli-
cant’s attorney must refrain from engaging in discus-
sions with a board member in the event the board
member asks that the contact cease.

Although Opinion 812 ultimately eschews any
attempt to define with precision the scope of commu-
nications for which the protections of the First Amend-
ment outweigh the purposes of the No Contact Rule,
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the subject matter of the unconsented communications
with planning board members that was found to be
appropriate in Opinion 812 is quite broad. As noted
above, the communications included the exchange

of factual information, discussion of environmental
and land use issues and policies, and even strategy
with friendly board members. Such communications
provided friendly board members with information
needed to assist in their debate with members who op-
posed the project. It is evident, therefore, that Opinion
812 recognized that a wide range of communications
between an applicant’s attorney and planning board
members is acceptable without consent of the board’s
attorney.

Dealing, as it does, with informal contacts with
individual board members, Opinion 812 would seem
to have few, if any, implications for a letter formally
written to a land use board as a whole, regarding
a matter being reviewed. It is submitted that such
a form of communication is at the heart of the type
of speech protected by the First Amendment and
does not pose the same risks of imperiling the pur-
poses of DR 7-104(A)(1) as would behind-the-scenes
discussions with individual board members, and,
therefore, should not be subject to a requirement of
consent by the municipal board’s attorney or, in the
author’s view, even to the advance notice require-
ment.* It should also be recognized that provisions
of the Town Law, Village Law, General City Law
and SEQRA, among others, mandate opportunities
for public comment with respect to various land use
approvals.®’ Consequently, it is hard to imagine that
communications made formally to the entire land use
board by an applicant’s attorney in the context of the
statutorily provided opportunities for comment would
not, for the purposes of DR 7-104(A)(1), be authorized
by law.*! Of course the Freedom of Information Law,
Article 6 of the Public Officers Law, also authorizes
certain types of direct communications with govern-
mental entities such as municipalities and their agen-
cies, boards and commissions.*?

Whether the guidance provided by Opinion 812
applies in the same fashion to contact with a munici-
pal legislature considering zoning or land use regula-
tions is not answered by Opinion 812. Nonetheless,
attorney comment on proposed legislation would
have to be considered core political speech under the
First Amendment*3 and /or authorized by the state
enabling legislation provided for the enactment of
zoning, so it would be difficult to imagine that the No
Contact Rule would restrict formal communication
to the legislative body as a whole. It is also doubtful
that a principled basis exists to make guidelines under
the No Contact Rule applicable to informal commu-
nication by an attorney to individual local legislators
regarding pending land use measures, which would

be more restrictive than those set forth in Opinion 812
for communications with planning board members.

At least one aspect of Opinion 812 is misleading.
It states that if communications are “directed at gov-
ernmental officials who do not have authority to take
or recommend action” or “are communications that
are intended to secure factual information relevant to a
claim (for example, mere witness to government mis-
conduct),” they are fully subject to the No Contact Rule
as they do not implicate the First Amendment.** Such
a statement, however, begs the question whether such
communication is proper. As discussed above, those
officials who lack authority to bind a party (or whose
actions cannot be imputed to the party for the purpose
of liability) are not normally considered to be parties
at all under the No Contact Rule.*> Consequently, such
officials are non-parties who are “fair game” for ex
parte contact. The question of whether the communica-
tion with such officials is justified by the constitutional
guarantee of free speech should be irrelevant.

Presumably technical staff members who assist
planning and zoning boards—such as the municipal
engineer, the municipal planner and the municipal
environmental consultant—would not usually be par-
ties for the purposes of DR 7-104(A)(1). Such municipal
employees normally do not play a policy-making role
or have the independent ability to approve develop-
ment or bind the municipality with respect thereto. If
such officials act in a typical capacity, an attorney rep-
resenting an applicant should be able to contact them
directly without notifying the municipality’s counsel.
Such a stance is consistent with the administrative im-
peratives which often require the attorney representing
an applicant to discuss the procedural and technical
requirements for the various application materials and
environmental submissions with municipal staff on an
ongoing and prompt basis.

Endnotes

1. For example, Rule 4.2 of the American Bar Association’s Model
Rules of Professional Responsibility states the following:

In representing a client, a lawyer shall not com-
municate about the subject of the representation
with a person the lawyer knows to be represent-
ed by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is
authorized to do so by law or a court order.

22 N.Y.C.R.R. § 1200.35.

Arguably, it would also “turn the governmental process into
an administrative nightmare” if the No Contact Rule were
rigorously applied to interdict communications between
lawyers and public officials. See Goldstein, Contacting an
Adversary’s Employees: A Breach of Legal Ethics, 65 N.Y.5.B.]. 22,
26 (March/April 1993).

4. Anumber of jurisdictions utilize precisely such an approach
and make the No Contact Rule wholly inapplicable to attorney
communications with governmental entities, apparently to
protect First Amendment rights. For example, California’s
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10.

11.
12.

13.

rules of professional conduct expressly state that the No
Contact Rule “shall not prohibit . . . [cJommunications with a
public officer, board, committee, or body . . .” California Rules
of Professional Conduct, Rule 2-100(C)(1). The standard in

the District of Columbia states, “This rule does not prohibit
communication by a lawyer with government officials who
have the authority to redress the grievances of the lawyer’s
clients . . .” District of Columbia Rules of Professional Conduct
§ 4.2(d). (Under the District’s rules, however, the lawyer is
required to disclose his or her identity, identify his or her
client, and tell the witness that his or her interests may be
adverse to those of the governmental agency by which the
witness is employed); See Utah State Bar Ethics Opinion
Committee, Opinion No. 115 (5/20/93) (finding that “because
the Utah and United States Constitutions guarantee all private
citizens access to government, all communications, whether
oral or in writing, with employees or officials of a government
agency under any circumstances are permitted” and that “a
lawyer representing a government office or department may
not prevent his non-government counterpart from contacting
any employee of the government office or department outside
the presence of the government attorney . ..”).

See, e.g., New York City Bar Ethics Opinion 1991-4 (8/21/91).

Niesig v. Team 1, 76 N.Y.2d 363, 370, 559 N.Y.S.2d 493, 496 (1990)
(citations omitted).

EC 7-18. Although this article is primarily concerned with
contact with municipal officials in the land use area, it should
be noted that in the different context of litigation against a
governmental entity, violation of DR 7-104(A)(1) leads to
disciplinary action rather than to suppression of evidence
obtained in violation thereof. Absent some constitutional,
statutory or decisional authority mandating suppression,
evidence obtained through unethical means is still admissible
and applies to information obtained in contravention of the
No Contact Rule. Heimanson v. Farkas, 292 A.D.2d 421, 422, 738
N.Y.S.2d 894, 894 (2d Dep’t 2002); Stagg v. New York City Health
and Hospitals Corporation, 162 A.D.2d 595, 596, 556 N.Y.S.2d 779,
780 (2d Dep’t 1990); Tabbi v. Town of Tonawanda, 111 Misc. 2d
641, 444 N.Y.S.2d 560 (Sup. Ct., Erie Co. 1981).

Former employees of an entity which is involved in a matter
are not parties and, therefore, lawyers are not foreclosed

from contacting them directly, but, nonetheless, the attorney
should warn them not to reveal any privileged information.
See Muriel Siebert & Co., Inc. v. Intuit Inc., 8 N.Y.3d 506, 511-512,
836 N.Y.S.2d 527, 529-530 (2007) (noting Niesig acknowledged
that ex parte interviews with former employees are neither
unethical nor illegal).

Niesig, 76 N.Y.2d at 374, 559 N.Y.S.2d at 498.

Id. See Schmidt v. State, 279 A.D.2d 62, 66, 722 N.Y.S.2d 623,

626 (4th Dep’t 2000), lv. denied, 731 N.Y.S.2d 623 (4th Dep’t
2001) (quoting Niesig as stating “‘[b]y preventing lawyers

from deliberately dodging adversary counsel to reach—and
exploit—the client alone, DR 7-104(a)(1) safeguards against
clients making improvident settlements, ill-advised disclosures
and unwarranted concessions.””). Moreover, at least in the
litigation context, the definition of “party” in Niesig is intended
to strike “a balance between protecting unrepresented parties
from making imprudent disclosures, and allowing opposing
counsel the opportunity to unearth relevant facts through
informal discovery devices, like ex parte interviews, that

have the potential to streamline discovery and foster prompt
resolution of claims.” Muriel Siebert & Co., Inc., 8 N.Y.3d at 511,
836 N.Y.S.2d at 530.

Niesig, 76 N.Y.2d at 375, 559 N.Y.S.2d at 498-499.

See New York State Bar Association, Committee on Professional
Ethics Opinion 652 (8/27/93) (“Opinion 652”); Gilbert v. State,
174 Misc. 2d 142, 662 N.Y.S.2d 989 (Ct. Cl. 1997).

See Neisig, 76 N.Y. 2d 374-375, 559 N.Y.S. 2d 498-499.

14.
15.
16.
17.
18.
19.
20.

21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.

32.
33.
34.
35.

36.

7 N.Y. Jur. 2d, Attorneys at Law, § 381.

Gilbert v. State, supra note 12.

Executive Law § 63.

Second Class Cities Law §§ 200-201.

Schmidt, 279 A.D. 2d at 65, 722 N.Y.S.2d at 625.
Id.

“SEQRA” collectively refers to Article 8 of the Environmental
Conservation Law and 6 N.Y.C.R.R. Part 617.

Opinion 812 at 1.

Id.

Opinion 812 at 2.

Id.

Id.

Id. [bracketed material in original].
Opinion 812 at 3.

N.Y. State 404 (1975).

Opinion 812 at 3.

Id.

The commentary to Rule 4.2 of the American Bar Association’s
Model Rules for Professional Responsibility (the ABA’s
version of the No Contact Rule), states that “communications
authorized by law may include communications by a lawyer
on behalf of a client who is exercising a constitutional or other
legal right to communicate with the government.”

Opinion 812 at 4.
Opinion 812 at 5 (italics in original).
Opinion 812 at 4-5.

Just over two decades prior to the issuance of Opinion 812, in
New York State Bar Ethics Opinion 404 (8/13/75) (“Opinion
404”), the Committee reached a similar outcome regarding
the right of a petitioner’s lawyer to contact members of a
board of education who voted with the minority regarding
the board’s action. In Opinion 404, the Committee legitimized
the communications, but appeared to have placed great
significance on the fact that those members of the board of
education who the attorney was contacting were actually
favorable to the position the attorney was taking on behalf

of his client. The Committee framed the issue as “whether

an individual member of a public body must be considered
an adverse party in regard to a decision he opposed.” The
reasoning for its conclusion was set forth in the following
passage:

The overriding public interest compels that an
opportunity be afforded to the public and their
authorized representatives to obtain the views of,
and pertinent facts from, public officials repre-
senting them. Minority members of a public body
should not for the purposes of DR 7-104(A)(1) be
considered adverse parties to their constituents
whom they were selected to represent.

The author submits that the question of whether the municipal
official who an attorney wishes to contact is favorable or
opposed to the position being advocated should be irrelevant
to the proper application of DR 7-104(A)(1).

Opinion 812 at 5. The author submits that the possible
distinction of zoning boards of appeal from other land use
boards posited by Opinion 812 is without sound basis because
such boards, like planning boards, have been held to be quasi-
administrative/quasi-legislative, rather than quasi-judicial.
See Pietrzak & Pfau Associates v. Zoning Board of Appeals of Town
of Walkill, 34 A.D.3d 818, 827 N.Y.S.2d 84 (2d Dep’t 2006)
(“‘municipal land use agencies like the Zoning Board are
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quasi-legislative, quasi-administrative bodies . . . ’(citation
omitted)”); Halperin v. City of New Rochelle, 24 A.D.3d 768, 770,
809 N.Y.S.2d 98, 103-104 (2d Dep’t 2005), lv. denied, 6 N.Y.3d
890, 817 N.Y.S.2d 624 (2006) and 7 N.Y.3d 708, 822 N.Y.S.2d
482 (2006) (recognizing that municipal land use agencies like
the Zoning Board are “quasi-legislative, quasi-administrative”
bodies and holding that judicial review of a determination

by a zoning board of appeals is not subject to the “substantial
evidence” test, which is only applicable to actions taken by a
quasi-judicial body, but rather, governed by the “arbitrary and
capricious” standard, which applies to other administrative
proceedings). They are not “adjudicatory” in the true sense of

that term.
37.  Opinion 812 at 5.
38. Id.

39. Nothing in this article is intended to suggest that it is a wise
course of action for an applicant’s attorney to attempt to
excise, selectively or wholly, the municipal attorney from
the review process. A constructive relationship between
the applicant’s attorney and the board’s attorney, in which
the latter is kept abreast of the applicant’s submissions
and the progress of the application, normally benefits the
applicant and hopefully facilitates a process that progresses
in a rational fashion. It is most strongly suggested that the
attorney for a land use board should be provided copies of all
correspondence submitted by the applicant’s attorney when
they are submitted to that board.

40.  See, e.g., Town Law §§ 267-a, 274-a, 274-b, 276; Village Law §§
7-712-a, 7-725-a, 7-725-b, 7-728; 6 N.Y.C.R.R. 617.9(a).

41. It should be noted that the ABA Opinion expressly finds
that when a lawyer representing a private party intends to
communicate with a governmental official with authority to
take or recommend action in a matter in controversy, he or
she should provide the government’s attorney with advance
notice of the communication to allow the latter to advise the
official regarding whether to communicate with the lawyer—a
finding that the ABA Opinion indicated applies with respect
to oral and written communications to governmental officials.
The example the ABA Opinion uses, however, involves a
lawyer attempting to communicate with a committee of a city
counsel to discuss potential settlement of litigation. While the
advance notice requirement makes sense in such a context, the
author of this article respectfully submits that it should not be
applied where a lawyer is simply making comments on behalf
of his or her client, as a member of the public, with respect to
proposed legislation or regulations.

42.  See, e.g., Fusco v. City of Albany, 134 Misc. 2d 98, 101-102, 509
N.Y.5.2d 763, 766 (Sup. Ct., Albany Co. 1986).

43.  The question of the restrictions imposed by potentially
applicable lobbying rules on communications by a lawyer
with local legislators is beyond the scope of this article.

44.  Opinion 812 at 5.

45.  See Opinion 652, supra; Gilbert v. State, supra note 12; 2 N.Y.
Jur.2d, Attorneys at Law §381, supra note 14.

Adam L. Wekstein is a founding partner of
Hocherman Tortorella & Wekstein, LLP where he
concentrates his practice in land use, zoning, envi-
ronmental, and constitutional law.
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Enacting a Local Ethics Law—Part Ill: Administration

By Mark Davies

The previous issues of
the Municipal Lawyer con-
tained the first two parts in
this three-part series discuss-
ing the enactment of a local
ethics law. The first part
dealt with the code of ethics.
The second part focused on
disclosure. This third and
final part will address ad-
ministration, the third pillar
upon which an effective local
ethics law must rest.

This article will thus discuss the composition and
structure of a local ethics board and its four primary
functions: training and education, legal advice, disclo-
sure, and enforcement. If an ethics law is to be effec-
tive, the ethics board must exercise all four of those
functions.

Appointment and Structure of Ethics Board

The single most important characteristic of an eth-
ics board consists of its actual and perceived indepen-
dence. An ethics board that is controlled, in reality or
in perception, by the municipality’s chief executive
officer or governing body will garner little respect,
either from those subject to its jurisdiction or from the
public or media. Consequently, its advice and enforce-
ment decisions will be viewed as suspect. As a result
the board will fail in its mission to promote both the
reality and the perception of integrity in government.
Thus, its independence lies at the heart of the ethics
board.

Three factors, in particular, create independence in
an ethics board:

¢ The process of appointing and removing board
members;

¢ The required qualifications for board members;
and

¢ The absence of control of the board or board
members by any other municipal official or

body.
Each of these factors is considered below.

First, board members should be appointed by the
chief executive officer with the advice and consent
of the governing body. Split appointments, such as
appointments by the chief executive and the major-
ity and minority leaders of the governing body, risk
politicizing the appointment process and creating

constituencies among board members. To prevent
inaction from blocking appointments to the board, the
law should provide for the governing body to make
the appointment if the chief executive officer fails to act
and vice-versa. Furthermore, board members should
be appointed for a set term, preferably staggered and
overlapping the term of the chief executive officer, and
should be removable only for cause after a due process
hearing. Under no circumstances should ethics board
members serve at the pleasure of the chief executive of-
ficer, a situation that would make them little more than
his or her pawns.

Second, Gen. Mun. Law § 808(3) to the contrary
notwithstanding, no member of the ethics board should
have any other position with the municipality or with
any other municipality of which that municipality is a
part. Thus, a county official should not sit on the ethics
board of any municipality within the county. Appoint-
ing a municipal official to the ethics board discourages
complaints and requests for advice, out of fear that any
information given to the board will make it back to the
complainant/requester’s superiors. Note that, as the
Attorney General has concluded, a local government
may enact a local law establishing the composition of
a local ethics board that is inconsistent with Gen. Mun.
Law § 808(3).!

In addition, ethics board members should be
prohibited from holding any political party office, from
running for any elective office, from participating in
any election campaign (except for giving a contribution,
which should be minimal if given to a campaign in the
municipality), from appearing on behalf of any other
person before any agency of the municipality (e.g., as
an attorney or architect), from lobbying any agency of
the municipality, or from entering into a contract with
the municipality. Prohibiting a majority of the mem-
bers of the board from belonging to the same political
party may help preserve the political diversity of the
board, of particular importance perhaps where the
municipality’s elected officials are drawn overwhelm-
ing from a single political party, but such a requirement
may impede the selection of the best candidates for the
board. So, too, a requirement that certain professions,
such as clergy or lawyers or educators, be represented
on the board may prevent the appointment of the most
qualified board members. Indeed, the independence
and quality of the board’s members will prove to be the
single greatest factor in the board’s success, especially
since, in all but the largest municipalities, the board will
have no paid staff. The ethics law may thus profitably
contain precatory language such as “members [of the
ethics board] shall be chosen for their independence, in-
tegrity, civic commitment and high ethical standards.”?
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Ethics board members should receive no compensa-
tion, even a per diem, to preserve both the reality and
the perception of their independence.

Finally, the municipality should consider pro-
viding for a guaranteed budget for the ethics board,
to prevent the unseemly situation where the board,
needing, for example, an investigator, stenographer, or
attorney for an investigation, must seek funding from
the very persons it may be investigating. Since enforce-
ment actions will be few and far between in most mu-
nicipalities, a budget guarantee of 1/100 of 1% of the
net total expense budget of the municipality should
prove sufficient. Thus, a $20 million municipal expense
budget would yield an ethics board budget of $2,000,
enough to conduct a modest investigation, provided
that much of the legal work is provided pro bono.

Only the largest municipalities, those having per-
haps 10,000 employees or more, will be able to afford
paid staff for the ethics board. Ethics boards in other
municipalities will need to rely on the board members
themselves (not an unreasonable burden in most mu-
nicipalities, since the amount of work will be relatively
minimal) or on volunteer consultants, particularly
pro bono counsel, to assist in drafting opinions and to
supervise investigations and prosecute enforcement
cases, or on other municipal staff, particularly cleri-
cal staff. To avoid concerns about confidentiality, the
ethics law should authorize the board to draw such
municipal staff from a relatively independent depart-
ment of the municipality (almost certainly not the
municipal attorney), which will vary from municipal-
ity to municipality, and should expressly prohibit such
borrowed staff from revealing any ethics board busi-
ness to anyone outside the ethics board.

To further protect the ethics board’s integrity and
reassure officials and citizens that their confidences
will be kept, the work of the board should be protected
to the greatest extent permissible under the state Open
Meetings and Freedom of Information laws.?

Training and Education

Ethics boards tend to scrimp on educating mu-
nicipal officials about the ethics law, perhaps because
ethics boards are, by their very nature, reactive rather
than proactive. Requests for advice must be answered;
complaints must be investigated; annual disclosure
statements must be filed and reviewed. But training
requires affirmative action by the board. Also, most
ethics board members are neither professional trainers
nor teachers.

Yet ethics training is perhaps the single most im-
portant responsibility of the ethics board. One cannot
obey the ethics law unless one knows that it exists and
what it means. For that reason, the ethics law should
specifically mandate that the ethics board provide

ethics training and education to municipal officials
and should also require that municipal officials receive
periodic (preferably annual) ethics training. Indeed,
one municipal ethics ordinance subjects high-level
officials to a $500 fine if, within 120 days of assuming
their position and every four years thereafter, they fail
to attend an ethics education seminar offered by the
ethics board.*

Most ethics boards lack the time and resources to
conduct live training for every officer and employee
of the municipality, although that approach remains
the ideal. Since, however, live training offers the most
effective ethics training tool, it should be employed to
train those officials most at risk of conflicts of inter-
est, namely, all elected officials, all agency heads and
deputy and assistant agency heads, all other high-level
officials, and those who exercise discretionary author-
ity involving purchases, contracts, licenses, and per-
mits. One would note that this group largely reflects
the group of officials who should file annual disclosure
statements, as discussed in Part II of this series.

Ethics training must be interesting and fun. When
officials sleep through a training session, they learn
little. Game software offers one cheap, easy, and lively
ethics training option. Moreover, the point of train-
ing is not to transform municipal officials into ethics
experts, but rather to alert them to potential problems.
For example, the New York City Conflicts of Interest
Board distributes a one-page ethics guide that simply
highlights, in rather broad strokes, common ethics
issues, such as accepting a gift from someone doing
business with the City, and cautions the public servant
to seek advice before engaging in such conduct. The
mantra should always be: Ask before you act.

Such a brief ethics guide—and even the code of
ethics if it reflects the principles laid out in the first
article in this series—can be distributed annually to
each municipal official with his or her paycheck (the
entire ethics law need not be distributed; just the ethics
code itself or a plain language summary). The annual
disclosure form, as discussed in Part II, should also
require that the filer review, before filing, the code of
ethics or a summary of it. The ethics board should also
develop some short, plain-language leaflets, in the
form of FAQs, which can also be posted on the ethics
board’s page on the municipality’s website (if any) and
distributed widely. A poster about the ethics code and
how to contact the ethics board to lodge a complaint
or request advice or training should also be posted in
each municipal facility, right alongside EEO materi-
als. The municipality can also create a video, perhaps
in the form of a dialogue between a clueless official
and an earnest ethics counselor, which can be shown
to new officials and periodically to current ones for
whom live training is not available. The video need not
entail a professional production; the work of a video

12 NYSBA/MLRC Municipal Lawyer | Winter 2008 | Vol. 22 | No. 1



enthusiast in municipal government will suffice, and
the video can also be posted on the ethics board’s page
on the municipality’s website (if any).

Officials should be encouraged to offer sugges-
tions for other, creative means of presenting ethics
education, and even to participate in their creation. If,
for example, the municipality’s workforce contains a
talented cartoonist or rapper, perhaps he or she would
wish to create an ethics comic book or poster series or
ethics rap. Ethics education should be subject to only
three limitations: Is it accurate? Is it interesting? Is it
tasteful?®

Legal Advice

An ethics board must also give legal advice on the
ethics law. Indeed, providing cover for officials un-
justly accused of unethical conduct constitutes one of
the most important functions of an ethics board. And
the advice it gives must be not only accurate but also
quick, clear, and confidential. Nothing frustrates an of-
ficial more than being precluded from taking an action
because the ethics board has failed to act promptly. In
the ethics arena, advice delayed is advice denied. An
ethics board that fails to give prompt advice will soon
observe that officials prefer to risk a possible investiga-
tion rather than face interminable delays at the hands
of the board. Indeed, one of the most critical duties
of the ethics board lies in providing prompt answers
to ethics questions. When the novelty or complexity
of a question does not require a written request and
answer, oral advice must be available, usually within
24 hours, although a quicker response may occasion-
ally be required, for example, when a zoning board
member learns at the last minute that the applicant for
a use variance is a major customer of her employer. As
a general rule, written advice should be available only
in response to a written (including email) request.

Both requests for advice and responses to those
requests should be confidential to the fullest extent
permitted by the Freedom of Information Law, lest
municipal officials be discouraged from seeking ad-
vice out of fear that their request will become known
to others. Where the advice addresses a question of
interest to officials generally, then the board should
transform the response into a formal advisory opin-
ion, making sure to delete such information as would
reveal the identity of the requester.®

The ethics law should empower the ethics board
to grant waivers from the code of ethics (except where
the conduct or interest at issue would violate Article
18). Waivers offer a necessary escape valve where
a provision of the code of ethics prohibits conduct
that in fairness ought not to be prohibited and that
in fact does not constitute a conflict of interest in any
meaningful sense. In addition, waivers protect the

municipality itself against an application of the ethics
code that in fact harms the municipality, for example,
by preventing it from placing a trusted employee in a
key position with a critical but troubled social services
agency. Since waivers may be conditioned upon other
actions, such as recusal, waivers offer an ethics board a
means by which to turn what would otherwise be a no
answer into a yes—and can also help the ethics board
avoid ruling on close questions. Waivers ensure that an
independent body, namely the ethics board, examines
and authorizes what would otherwise be a violation of
the ethics code, attaching any appropriate conditions.
For that reason waiver power should never be lodged
in a legislative body.

Any waiver statute should specify the standard
for granting waivers. The New York City standard has
worked well: the ethics board may grant a waiver if,
after written approval by the head of the agency or
agencies involved, the board finds that the interest or
conduct “would not be in conflict with the purposes
and interests of the city.”” Note that the New York City
statute authorizes that city’s ethics board to grant a
waiver only after the appropriate agency head has first
approved the waiver request. Such a requirement helps
ensure not only that the waiver request accurately
states the facts but also that granting the request would
not work to the detriment of the municipality. Further-
more, since waivers permit what is in effect a violation
of the code of ethics, they must be public, to enable the
public to assess the validity of the facts upon which
the waiver is based and to police compliance with any
conditions upon which the waiver is granted. The re-
quest for the waiver, however, like any advice request,
should remain confidential, for the reasons discussed
above.®

Disclosure

The second article in this series discussed at length
drafting disclosure provisions for the local ethics law.
This present discussion focuses on administration of
those provisions.

Administering disclosure requires the ethics board
to:

¢ Obtain the transactional, applicant, and annual
disclosure statements;

* Review the statements for possible conflicts of
interest;

¢ Maintain the statements on file;

* Impose penalties on those persons who fail to file
a required statement or who file late, incomplete,
or inaccurate statements; and

e Make the disclosure statements available for
public inspection.
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Each of these duties is addressed below.

Apart from ensuring, as part of its ethics training
program, that municipal officials and applicants are
aware of the requirements for transactional and ap-
plicant disclosure, the ethics board need not take any
specific actions to collect transactional and applicant
disclosure statements. They are simply filed by the
discloser when the need arises.

Annual disclosure, on the other hand, necessitates
the establishment of a distribution and collection sys-
tem. In smaller municipalities, some central authority,
such as the municipality’s director of personnel, will
identify those individuals required to file an annual
disclosure statement under the ethics law. In larger
municipalities, that function will usually be performed
by each agency head or his or her designee. The list or
lists, which include each filer’s name, agency, posi-
tion, and employee (preferably not social security)
number, are then sent to the ethics board for review.

If the list appears complete, the ethics board returns it
to the municipal staff member who will distribute the
blank disclosure forms to the filers. Since neither the
lists of filers nor the blank forms are confidential, any
municipal official may distribute the forms. In most
municipalities, the ethics board will enlist the aid of a
municipal staff member in photocopying the blank dis-
closure forms. Alternatively, the form may simply be
converted into an Adobe Acrobat form, posted on the
municipality’s website, and completed online, as many
municipal forms now are, although most ethics boards
will still prefer hard copy submission of completed
disclosure statements. To prevent disputes, each filer
should be required to sign for the receipt of the blank
disclosure form and to file his or her completed disclo-
sure statement in person, not by mail. At the time of
filing, the disclosure statement should be date stamped
on its first page, and a receipt should be given to the
filer (which can simply be a copy of the date stamped
page); the official accepting the filing also logs the
receipt onto the list of filers.

If the form contains confidential information
(the form proposed in Part II of this series does not),
then provision must be made to secure the completed
disclosure statements in a filing cabinet accessible
only to the ethics board. Confidential information in
a form will also necessitate that public viewing copies
be made of completed disclosure statements before
they are viewed by anyone other than the ethics board.
If the form contains no confidential information, then
the disclosure statements can simply be housed in the
municipal clerk’s office and made available there. In
any event, assuming the ethics board has no staff other
than an official in another municipal agency, an ethics
board member should review each disclosure state-
ment for possible conflicts of interest. In most munici-
palities, the number of filers will be relatively small.

The ethics law must provide for penalties for
failure to file or for failing a late, incomplete, or false
statement. Otherwise, annual disclosure will become
a chimera, as has happened in some municipalities
around the state. Article 18 provides for a maximum
fine of $10,000; a lesser maximum fine may suffice, but
it must be substantial, certainly in excess of $1,000. The
ethics law must authorize the ethics board to impose
such fines. Penalties should also exist for failure to file
a required transactional disclosure or applicant disclo-
sure statement, including statements required by Gen.
Mun. Law §§ 803 and 809, discussed in Part II of this
series.

Annual, transactional, and applicant disclosure
statements must be made available for public inspec-
tion. Indeed, it is the public, in particular the media,
upon whom an ethics board must rely to ferret out
most potential conflicts of interest. While some ethics
laws authorize the ethics board to grant specific re-
quests of filers to keep certain information in disclosure
reports confidential, such requests should be granted
only for reasons of security or safety. Pursuant to the
1987 Ethics in Government Act, upon the sunsetting
of the Temporary State Commission on Local Govern-
ment Ethics on December 31, 1992, its “power, duties,
and functions” devolved upon local ethics boards (or
upon the local governing body if the municipality had
no ethics board).” Since the Commission was exempt
from the state Freedom of Information Law and the
Open Meetings Law, local ethics boards would like-
wise appear to be exempt from those statutes in the case
of annual disclosure only.'® Article 18, however, expressly
mandates that annual disclosure statements be made
available to members of the public upon request.!!
Transactional and applicant disclosure statements must
be made available under FOIL.!?

Finally, the local ethics law should provide a reten-
tion schedule for disclosure statements. Determining
the length of the retention period requires the balanc-
ing of several factors, including the statute of limita-
tions for misconduct in public office; the need to retain
annual disclosure reports for a reasonable period of
time in order to facilitate an inquiry into allegations
of conflicts of interest or other wrongful conduct; the
necessity or desire to conform the retention rule to ex-
isting municipal or state retention policies; the concern
of the filer that the information not be available indefi-
nitely; and the practical benefits of a fixed retention
period, tied to a date certain, allowing the municipal
record keeper to manage its space efficiently. In view of
those factors, a retention period in excess of six years
would seem unnecessary.'®

Enforcement

An ethics law that fails to provide effective en-
forcement merely raises expectations that it cannot
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meet, eventually engendering less, not more, confi-
dence in the integrity of local government and increas-
ing public cynicism. Such an ethics law is, therefore,
often worse than no ethics law at all. So, too, an ethics
board that lacks the power to investigate, on its own
initiative, possible instances of conduct that violates
the ethics code will soon be regarded as a toothless
tiger—or as one reporter put it: toothless and useless.
In particular, the ethics board should have the power
to impose civil fines. The maximum amount of those
fines probably matters little, provided that it appears
significant to the public, certainly in excess of $1,000.
In the largest municipalities, the maximum might
range up to $25,000 for a single instance of a viola-
tion of the ethics code. Other penalties should include
debarment, voiding of contracts obtained in violation
of the ethics law, damages, disgorgement of ill-gotten
gain, injunctive relief, and disciplinary action. While
the ethics board may recommend such other penalties,
it should not impose them. Where a municipal govern-
ing body simply is not ready to grant an ethics board
the power to impose civil fines, the ethics law must

at the very least authorize the ethics board to make a
public finding of a violation with a recommendation
to the governing body of a penalty.! That public find-
ing and referral will, one hopes, place political pres-
sure on the governing body to take appropriate action.
Although Article 18 does not address enforcement of
municipal ethics laws, apart from the annual disclo-
sure provisions. . . . discussed above, the Attorney
General has concluded “that a local government by
local law may provide for enforcement of violations of
local ethics regulations through the imposition of fines
and initiation of proceedings for equitable relief.”!>

Before turning to the enforcement process, one
should first review the purpose of enforcement: to
educate officials about the requirements of the ethics
law, to demonstrate that the municipality takes that
law seriously, and to deter other unethical conduct.
Thus, the purpose of ethics enforcement, just like the
purpose of ethics laws generally, lies in the prevention
of unethical conduct. Indeed, enforcement proves to
be the most powerful ethics education tool. A finding
of a violation of the code of ethics brings the code to
life in a way that no other educational tool can. For
that very reason, such findings of a violation must
always be public—always. That requirement does
not prevent the ethics board from short-circuiting a
full-blown investigation and enforcement action in ap-
propriate cases by sending a confidential letter to the
accused public official, stating that (and why) the facts
alleged, if true, would appear to violate the ethics law
and cautioning the official against engaging in such
conduct in the future, at least without first obtaining
advice from the ethics board. Since the official in such
a case has not received a due process hearing, the
board may not inform anyone else—not the public, the

official’s superior, or the complainant—of the letter’s

contents or even existence; to be sure, the official may
distribute the warning letter on the street corner if he

or she so desires.

According to the Attorney General, “a city, or any
other local government, by local law may grant to its
board of ethics the authority to conduct investiga-
tions [whether upon receipt of a complaint or upon
the ethics board’s own initiative], subpoena power
and enforcement power.”1® To ensure both the reality
and the perception of the integrity of the enforcement
process, the ethics board must fully control its investi-
gations and must, therefore, possess subpoena power;
the authority to commence investigations on its own
initiative, without waiting for a complaint; the ability
to draw upon investigative, legal, and prosecutorial
resources, both municipal and private; the power to
hold fact-finding hearings or to appoint a hearing of-
ficer; and, as noted, the authority to make findings of
a violation, impose civil fines, and recommend other
penalties.

The enforcement process typically involves an in-
vestigation, a confidential notice by the ethics board to
the respondent that reasonable cause exists to believe
he or she violated the ethics law; a response by the of-
ficial or his or her attorney or union or other represen-
tative; the ethics board’s consideration of the response
and either dismissal, a confidential warning letter
(discussed above), or the sustaining of the finding of
probable cause followed by the service of a formal peti-
tion upon the respondent; the respondent’s answer to
the petition; a due process fact-finding hearing held by
the ethics board, a member of the board, or a hearing
officer designated by the board, followed, in the latter
two cases, by a report and recommendation to the full
board; submission of final briefs by the respondent
and, if applicable, by the prosecutor; consideration by
the ethics board of the results of that fact-finding hear-
ing and the final briefs; and a final decision and order
by the ethics board. At any point before the issuance of
the final order, the respondent may agree to enter into
a negotiated disposition (settlement) with the ethics
board.

The reason that many ethics laws require both a
notice of reasonable cause and a subsequent formal
petition, if the reasonable cause is sustained, lies in the
desire to afford officials every possible opportunity to
rebut accusations of unethical conduct.!” The notice of
reasonable cause should always be confidential, even
from the complainant, lest the official suffer significant
damage to his or her career as a result of an unfounded
accusation. If, however, the official’s response to that
notice does not convince the board that no basis for the
accusation exists, then the petition should probably be
public, to reassure the complainant and the public that
the matter is being handled fairly and expeditiously.
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As with legal advice, so, too, with enforcement mat-
ters, confidentiality of all non-public documents and
proceedings remains a paramount concern. Nothing
can destroy the reputation of an ethics board quicker
than a breach of confidentiality, even an inadvertent
one. A leak from an ethics board constitutes a serious
violation of the ethics code and grounds for removal of
the offending individuals from office or employment.

Many smaller municipalities will not be able to
employ, even pro bono, a prosecutor to conduct or
supervise the investigation and prosecute the case, or
outside counsel to advise the board and draft the final
order. However, a prosecutor and a separate counsel
can facilitate the enforcement process, ameliorate the
burden that enforcement can impose on ethics board
members, and avoid any appearances of unfairness
that may arise when the board itself acts as both
prosecutor and adjudicator. Indeed, once the board has
sustained probable cause and issued a petition, a wall
should be erected between the investigator/prosecutor
and the board, and ex parte communications between
them should cease.

The foregoing process and procedures for enforce-
ment of the ethics law should be set forth in that law
and the duly adopted rules of the ethics board.

Conclusion

This three-part series of articles has sought to lay
out the underpinnings and content of an effective
municipal ethics law. Such a law, as discussed in the
first article, rests upon three pillars: a clear and com-
prehensive code of ethics; a sensible disclosure system;
and effective administration, including ethics training
and education, legal advice, regulation of disclosure,
and enforcement by an independent ethics board. The
absence of any of these pillars will ultimately topple
the entire ethics system. Thus, the immutable rule for
creating an ethics system is this: Do it right or don’t do
itatall.

With that caveat in mind, however, the enact-
ment of a first-rate ethics law and the establishment
of a first-rate ethics board requires nothing more than
good faith and hard work. In the end, the result should
prove more than worth the effort.
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Recusal and Abstention from Voting:

Guiding Principles

By Lester D. Steinman

Counsel to planning 1
boards are often asked to ad-

bers should recuse them- -‘|l.

dress whether board mem- 3}
b
selves from consideration L
and voting on an application
[

or abstain from voting on an
application. Set forth below
are general principles which
may be helpful in advising
planning board members
regarding the propriety of
recusal or abstention in a
particular case.

.  Abstention from Voting

Discharging the duties of a planning board mem-
ber requires a member to vote on all applications that
come before the board, assuming no conflict of interest
or appearance of impropriety exists requiring recusal.!
Indeed, a persistent refusal to vote on applications
could constitute grounds for removal from office.

Applicants before the planning board have the bur-
den of proof to support their applications. Thus, where
a planning board member determines that the record
contains insufficient information to satisfy the legisla-
tive criteria for granting a permit or approval, that
member should vote to deny the application. Where a
member has missed certain meetings on an application,
the member should review the minutes and/or record-
ings of those meetings and discuss the issues with
other board members at a public meeting to enable the
board member to make an informed decision when
voting on the application.?

In Taub v. Pirnie, the board member in question
had been a resident of the village for twenty-five years,
a zoning board member for twelve years and a village
trustee and was fully familiar with the neighborhood
in question and its zoning problems. Before voting on
the application, the member had thoroughly discussed
the arguments presented at the public hearing with
other members. The fact that the member in question
neither attended the public hearing nor read the hear-
ing minutes was not outcome determinative. Rather, it
was sufficient that the member had the opportunity to
make an informed decision by virtue of his knowledge
of the neighborhood and familiarity with the issues
raised at the public hearing.

Failure to vote is not a benign act of neutrality
toward an application. Rather, abstention has signifi-
cant consequences for the planning board’s decision
making. Every motion or resolution adopted by the
planning board requires the affirmative vote of a
majority of all the members of the board.* An absten-
tion is not an affirmative vote in favor of the applica-
tion,® and, to the extent that it cannot be counted as an
affirmative vote, its effect is akin to a negative vote for
purposes of compliance with statutory majority voting
requirements.®

Il. Recusal Based upon Conflicts of Interest

Where a member of the planning board has a
conflict of interest affecting the consideration of an
application, that member must recuse him or herself
from participating in any discussion of the matter
and from voting on that matter.” Conflicts of interest
may be defined by statute,® local law [municipal code
of ethics]® or common law. Planning board members
should familiarize themselves with the provisions of
these rules.

Courts have held public officials to a high standard
of conduct and have invalidated certain actions which,
while not violative of the literal provisions of GML
Article 18 or a local code of ethics, are tainted by the
votes of members which “violate the spirit and intent
of the statute, are inconsistent with public policy or
suggest self interest, partiality or economic impropri-
ety.”1? For example, in Zagoreos v. Conklin,'! the court
annulled the votes of two zoning board members, who
were employees of the applicant, to grant variances
on a controversial application to convert oil burning
generating units into coal burning units. In Tuxedo Con-
servation and Taxpayers Ass'n v. Town Board of the Town of
Tuxedo,'? a town board member who was an officer of
an advertising firm was disqualified from voting on a
zoning application by a subsidiary of one of the firm'’s
clients. Also, in Conrad v. Hinman,'® the Court annulled
a village board vote to grant a rezoning application
where the deciding vote was cast by the co-owner
of the property that was the subject of the rezoning
petition.

Whether a member has a disqualifying conflict of
interest “requires a case-by-case examination of the rel-
evant facts and circumstances.”!* “Public officials must
perform their duties solely in the public interest, and
avoid circumstances which compromise their ability to
make impartial judgments on any basis other than the
public good.”!®
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Indeed, where circumstances, viewed objectively,
could reasonably be deemed to compromise a mem-
ber’s impartiality, avoidance of even the appearance
of impropriety is essential to maintaining public
confidence in the integrity of government.'® Thus, the
Attorney General has opined:

‘It is critical that the public be assured
that their officials are free to exercise
their best judgment without any hint
of self-interest or partiality, especially
if a matter under consideration is
particularly controversial.” Matter of
Byer v. Town of Poestenkill, 232 A.D.2d
851, 852-53 (3d Dep’t 1996). Thus,
where a public official is uncertain
about whether he should undertake
a particular action due to an actual or
potential conflict, he must recuse him-
self entirely from the matter in ques-
tion unless he procures an advisory
opinion from a local ethics board that
concludes otherwise. See Op. Atty.
Gen (Inf.) No. 98-38; see also Op. Atty.
Gen. (Inf.) No. 99-21 (recusal requires
the official in question to avoid ‘tak-
ing any actions with respect to that
matter.”)!”

Often, conflicts of interest arise out of familial
relationships [recusal of planning board chairman
required where his son had a pending employment
application with the attorney for the applicant before
the planning board];'® prejudgment of the issues at-
tendant to a specific application;' opposition to an
application as a neighbor [often a neighbor acts out
of their own self-interest and concerns about their
own property values and families and may not be
capable of measuring the merits of an application in
light of the overall public interest];?° or ongoing busi-
ness relationships [where two board members were
employed by the applicant, the board members must
recuse themselves because “the likelihood that their
employment . . . could have influenced their judgment
is simply too great to ignore.”].2! However, not every
private business relationship between an applicant
and a board member is sufficient to require recusal.
For example, in Ahearn v. Zoning Board of Appeals of the
Town of Shawangunk,?* the fact that one zoning board
member had purchased insurance from an applicant
and the spouse of another zoning board member had
received a Christmas gift for teaching the applicant’s
daughter piano lessons was deemed to be so insub-
stantial that no common law conflict or appearance of
impropriety was created when those members voted
to grant the applicant a special use permit to construct
a planned unit development.

Nor is recusal required where the interest of the
member in the matter under review is not a personal
or private one, but rather “an interest he has in com-
mon with all other citizens or owners of property” in
the community.?®> Thus, where most of the property
in a village met the acreage requirement for reclas-
sification to a cluster residence floating zone under a
proposed zoning amendment, village board members
who owned qualifying property were not disqualified
from voting on that zoning amendment.?* Similarly,
in Segalla v. Planning Board of the Town of Amenia,® the
court refused to annul the vote of a planning board
member to adopt a new master plan where the value of
that member’s property and the value of nearly every
other property owner in the town would be similarly
affected by the adoption.

Where recusal is required, the board member in
question must refrain from deliberating and voting on
the application or matter:

We have stated that members with
conflicts of interests must recuse
themselves from participating in any
deliberations or votes concerning the
application creating the conflict. Op.
Atty. Gen. (Inf.) No. 90-38. The board
member’s participation in delibera-
tions has the potential to influence
other board members who will exer-
cise a vote with respect to the matter
in question. Further, we believe that

a board member with a conflict of
interests should not sit with his or

her fellow board members during the
deliberations and action regarding

the matter. The mere presence of the
board member holds the potential of
influencing fellow board members and
additionally, having declared a conflict
of interests, there would reasonably be
an appearance of impropriety in the
eyes of the public should the member
sit on the board.?

Obviously, this article cannot address every po-
tential situation in which recusal and/or abstention
becomes an issue. However, by adhering to the gen-
eral principles which guide those decisions, planning
board members will be better able to discharge their
responsibilities.

Endnotes
1. See Cromarty v. Leonard, 13 A.D.2d 275, 216 N.Y.5.2d 619 (2d
Dep’t 1961), aff’d. 10 N.Y.2d 915 (1961).

2. See Taub v. Pirnie, 3 N.Y.2d 188 (1957), holding that even where
a board member has not attended the public hearing and not
read the transcript, he may nevertheless vote on an application
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where he has the means available to him to make an informed
decision.
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BOOKS

New York .
Municipal S
Formbook

Third Edition

NEW YORK
MunicipAL FORMBOOK

Volume One

Wirithet by

Herbert A. Kline, Esq.
Edtitedd by

MNancy E. Kline, Esq.

Completely revised and updated, the New York Municipal Formbook, Third Edition, was prepared
by Herbert A. Kline, a renowned municipal attorney. Many of the forms contained in the Municipal
Formbook have been developed by Mr. Kline during his nearly 50-year practice of municipal law.
Mr. Kline's efforts have resulted in an essential resource not only for municipal attorneys, clerks, and
other municipal officials, but for all attorneys who have any dealings with local government as it
affects employees, citizens and businesses.

Even if you only use a few forms, the time saved will more than pay for the cost of the
Municipal Formbook; and because these forms are unavailable from any other source, this book
will pay for itself many times over.

Reasons to Buy Product Info and Prices*
e Access more than 1,100 forms for use when Book Prices
representing a municipality—including plan- 2006 » 3,318 pp., loose-leaf, 3 vols.
ning, zoning, highways, building permits and * PN: 41606
more NYSBA Members $130
Non-Members $165
Author
Herbert A. Kline, Esq. Book with Forms CD Prices
Coughlin & Gerhart, LLP 2006 * PN: 41606C
Binghamton, NY NYSBA Members $150
. Non-Members $185
Editor _
Nancy E. Kline, Esq. CD Prices
Coughlin & Gerhart, LLP WordPerfect and Microsoft Word
Binghamton, NY * PN: 616006
NYSBA Members $130
Non-Members $170
‘ Third Edition Pricing for past
purchasers only. Book and CD
I I I I I NYSBA Members $110
NYSBA Non-Members $140
New York State Bar Association * Prices include shipping and handling, but

not applicable sales tax.

To order call 1-800-582-2452 or visit us online at www.nysba.org/pubs.
Mention code: PUB0291 when ordering.
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Publication—Editorial Policy—Subscriptions
Persons interested in writing for the Municipal Lawyer
are welcomed and encouraged to submit their articles
for consideration. Your ideas and comments about the
Mupnicipal Lawyer are appreciated.

Publication Policy: All articles should be submitted
to me and must include a cover letter giving permis-
sion for publication in the Municipal Lawyer. We will
assume your submission is for the exclusive use of the
Municipal Lawyer unless you advise to the contrary in
your letter. If an article has been printed elsewhere,
please ensure that the Municipal Lawyer has the appro-
priate permission to reprint the article. Authors are
encouraged to include a brief biography.

For ease of publication, articles should be submitted
on a 32" floppy disk, preferably in Microsoft Word

or WordPerfect 6.1. Please also submit one hard copy
on 8%” X 11” paper, double spaced. Please spell-check
and grammar check submissions.

Editorial Policy: The articles in the Municipal Lawyer
represent the author’s viewpoint and research and not
that of the Municipal Lawyer Editorial Staff or Section
Officers. The accuracy of the sources used and the
cases cited in submissions is the responsibility of the
author.

Non-Member Subscription: The Municipal Lawyer is
available by subscription to law libraries. The sub-
scription rate for 2008 is $105.00. For further informa-
tion contact the Newsletter Department at the Bar
Center, (518) 463-3200.

Publication Submission Deadlines: On or before the
1st of March, June, September and December each
year.
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