HeadNotes
With great pleasure the editors announce that New
York City financial services attorney C. Evan Stewart has
been honored with the 2016 Sanford D. Levy Award by the
New York State Bar Association’s Committee on Professional Ethics. For more than ten years, Mr. Stewart’s timely,
insightful and witty articles on issues of legal ethics have
graced the pages of the Journal, and we are particularly
pleased that Committee Chair Marjorie Gross cited these
articles as key factor in Mr. Stewart’s selection. Mr. Stewart
is a senior partner in the New York City office of Cohen &
Gresser LLP, focusing on business and commercial litigation, and also has taught as an adjunct law professor at
Fordham Law School and as a visiting professor at Cornell
University.
Named for Sanford D. Levy, a former member of the
Committee on Professional Ethics, the award was presented March 16 in Manhattan. Since 1982, it has been presented to an individual or institution that, in the opinion of the
Committee, has contributed most to understanding and
advancement in the field of professional ethics. Previous
recipients of this prestigious award include the late former
New York State Chief Judge Judith S. Kaye; Professor Stephen Gillers (New York University School of Law); Professor Thomas D. Morgan (George Washington School of
Law); Roger C. Cramton of Ithaca (Cornell University Law
School); and, in 2015, author and distinguished Professor
Roy D. Simon.
And while we’re on the subject of awards, the editors
congratulate Frederick G. Attea as the 2016 recipient of the
Business Law Section’s David S. Caplan Award for Meritorious Service. Mr. Attea, a corporate lawyer at Phillips
Lytle LLP, Buffalo, concentrates his practice on mergers
and acquisitions, securities law, corporate governance
and legal compliance programs. He has been a member of
the NYSBA since 1965 and has served as a member of the
House of Delegates, Chair of the Business Law Section, and
Chair of the Corporations Law Committee, and is currently
Chair of the recently organized Not-For-Profit Corporations Law Committee.
The Section established the Award in 2014 in order to
recognize the importance and value of the many hours of
volunteer service provided to the Section and its Committees by its members. The award is named in honor of Mr.
Caplan, former Chair of the Technology and Venture Law
Committee, who, despite his personal physical challenges,
was always willing to volunteer his time, his effort, and his
ideas for the benefit of the Section. Prior recipients of the
Award are Samuel F. Abernethy (2015) and David L. Glass
(2014).
The Caplan Award is presented annually at the Annual
Meeting of the Business Law Section held in conjunction
with the Annual Meeting of the New York State Bar Association. The recipient of the award is selected by a com6

mittee consisting of the three
most immediate past chairs of
the Section, and members of
the Section’s Executive Committee will also be invited to
submit nominees. Members of
the Section are invited to submit nominations to the committee; elsewhere in this issue
there is an announcement of
the Award with information
on how to do so.
And finally, the editors are pleased to announce the
winners of the Section’s annual Student Writing Competition for 2015. First and second prizes are shared equally
by Mr. Matthew Mobilia and Ms. Amanda Godkin, both
of whom received the JD degree from Albany Law School
in 2015, for their co-authored article “Emerging Equities
in Paying for Municipal Services —The Problem with the
Real Property Tax,” which appeared in the Summer 2015
issue of the Journal. In an eye-opening analysis, the authors
provide considerable insight into why New York has one
of the highest tax burdens in the country, and how the
burden might be more equitably shared by the many taxexempt institutions that benefit from the municipal services funded by those taxes. Third prize is awarded to Ms.
Amanda Evans, a candidate for the JD degree at Richmond
Law School, for her article “Successfully Advocating for
Gender Parity on Corporate Boards,” which also appeared
in the Summer 2015 Journal. Elsewhere in this issue is information on how to submit articles for the Competition. Any
article written by a student enrolled in a degree program at
an accredited law school at the time the article was written
is eligible.
Honoring Mr. Stewart as recipient of the Levy Award,
we lead off this issue with his latest contribution. In
“Finders Keepers, Losers Weepers?” Mr. Stewart poses
the question: what are lawyers supposed to do when they
inadvertently come into possession of material mistakenly delivered by an opposing party? The question is, of
course, not rhetorical. An ABA Model Rule adopted in
2002, and later in New York, seems clear: the attorney’s
duty is simply to notify the sender. Seemingly, the Rule is
a model of clarity, and earlier interpretations requiring the
attorney to do more were withdrawn by the ABA. But as
always, there’s a catch—or more than one. For one thing,
numerous jurisdictions still follow the earlier rules. For
another, the Rule itself is subject to numerous interpretive comments. In his usual clear and witty fashion, Mr.
Stewart leads us through the thicket.
An ongoing area of controversy in franchise law is the
degree to which the franchisor can control the franchisee.
In the case of automobile dealers in New York, the State’s
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Franchised Motor Vehicle Dealer Act generally prohibits
unfair practices by franchisors. In a case recently decided
by the State’s highest court, a dealer sued the manufacturer, arguing that the Act was violated by the manufacturer’s
system for assigning performance ratings and allocating
territory. In “Case Note: Beck Chevrolet v. GM,” Stuart Newman and Tyler Silvey explain the significance of the ruling,
which sheds considerable light on the requirements of the
Act. Mr. Newman is Chair and Advisor Emeritus of the
Journal’s Editorial Advisory Board; he and Mr. Silvey are
attorneys with the firm Salon Marrow Dyckman Newman
& Brody LLP.
Our next two articles explore different aspects of the
issues under both securities and corporate law involved in
business combinations. In “Avoiding Securities Act Registration in Share-for-Share Business Combinations between
Non-U.S. Companies,” Guy P. Lander deals with the
situation where, even though both companies in the business combination are outside the United States, the target
company may have sufficient U.S. shareholders to implicate the registration requirements under the U.S. securities
laws. Since registration is generally a costly, burdensome
and lengthy process, avoiding the need to register can be
highly advantageous. Mr. Lander, a partner in the firm
Carter Ledyard & Milburn and a past Chair of the Business
Law Section, is a recognized expert in the area of securities
registration law. His clear and practical article explains the
types of business combinations that might be considered;
how to determine whether registration is required; the
criteria a company needs to satisfy to be considered a “foreign private issuer,” and whether there are any applicable
exemptions to registration.
Another factor that can add to the complexity and affect the timeliness of a business combination is the content
and timing of certain disclosures required to be made
between the parties and to third parties. In “Disclosure
Schedules in Acquisition Transactions,” attorneys Joseph
Cuomo and Allison Rosenzweig provide a thorough and
practical guide to the process of preparing a disclosure
schedule, with particular focus on the representations and
warranties made by the seller in the transaction. Noting
that the seller normally is responsible for preparing the
schedules, they weigh the pros and cons of delegating this
task to counsel or to the seller’s accountants. They also discuss the pros and cons of “overdisclosing” —while it can
protect the seller from liability, it may also raise unnecessary concerns on the part of the buyer. Mr. Cuomo is CoChair of the Corporate and Commercial Law Department
and Ms. Rosenzweig is an associate in the Long Islandbased firm Forchelli, Curto, Deegan, Schwartz, Mineo &
Terrana LLP.
As any businessperson knows, employment law
continues to be an area where change is continuous and
dynamic—especially in New York, which has always been
in the forefront of protecting and expanding workers’
rights. So our readers are fortunate to have the benefit of

“Recent Employment Laws Impacting Private Employers
in New York,” an ongoing series authored by Sharon
Parella, founder of the Parella Law Firm LLC and a
recognized expert in employment law. The current issue is
no exception, as Ms. Parella highlights two significant new
laws —one State, one City—as well as guidance issued by
the New York City Commission on Human Rights (NYCCHR) and the federal Equal Employment Opportunity
Commission (EEOC). The State has enacted a new law governing paid family leave that provides substantial benefits
for covered employees. Meanwhile, the City Council has
amended the City Human Rights Law to prohibit discrimination against caregivers, while the NYCCHR has released
comprehensive guidance on issues related to gender
identity and gender expression, matters much in the news
as different states and localities react in different ways.
Finally, the EEOC has issued key guidance on employerprovided leave as a reasonable accommodation under the
Americans with Disabilities Act. Ms. Parella’s clear and
concise discussion of these new initiatives are required
reading for all attorneys advising New York businesses.
Especially since the terrorist attacks of 9/11 and the
enactment of the USA PATRIOT Act, measures to detect
and prevent money laundering through banks and other financial institutions have been a prime focus of the financial
regulators. In particular, financial institutions are required
to establish a customer identification program (CIP) at the
outset of the relationship, and have an ongoing “knowyour-customer” (KYC) mandate. For borrowers and other
bank customers, this has meant a burdensome and often
confusing process whereby information must be provided
to the bank at the outset of the relationship and updated
regularly thereafter. In “‘Know Your Customer’ and Credit
Providers,” Kathleen Scott outlines the requirements in this
increasingly complex area. She explains that banks, like
other financial institutions, must have a risk-based antimoney laundering program, and highlights areas where a
bank must be especially careful—for example, in determining “who is the customer,” the lender increasingly must
consider parent and subsidiary relationships as well as the
named borrower. Ms. Scott, an attorney with Fulbright &
Jaworski in New York, is currently First Vice Chair of the
Business Law Section and past Chair of the NYSBA Banking Law Committee.
An issue that is, or should be, on the mind of every
business lawyer is the ever-increasing threat of attacks on
a company’s systems and critical data, including private
information belonging to the company’s customers. In
“Emerging Trends in Privacy and Cybersecurity,” Stuart
D. Levi outlines the key themes that have emerged in 2015
and into 2016 as the legal system seeks to respond—from
initiatives by U.S. regulators including the Securities & Exchange Commission (SEC) and Federal Trade Commission
(FTC), to the European Union’s (EU) new directive affecting all companies with European customers, to the proliferation of class action lawsuits where customer privacy has
been compromised. The good news, as Mr. Levi notes, is
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that these various initiatives reflect an emerging consensus
on what constitutes “best practices” in cybersecurity and
privacy protection. Mr. Levi is co-head of the Intellectual
Property and Technology Group at Skadden, Arps, Slate,
Meagher & Flom LLP, and coordinates the Firm’s outsourcing and privacy practices.
Since its establishment under the Dodd-Frank Wall
Street Reform and Consumer Protection Act of 2010, the
Consumer Financial Protection Bureau (CFPB) has quickly
become a force to be reckoned with for all companies offering financial services of any type to consumers. In “CFPB
Pursues Aggressive Enforcement Agenda and Arbitration
Restrictions,” a group of attorneys at the Skadden Arps
law firm highlight the agency’s current major initiatives.
In 2015 the CFPB pursued some 50 enforcement actions,
primarily concentrated in unfair and deceptive acts and
practices, resulting in some $1.6 billion in settlements. Fair
lending has been another area of aggressive enforcement.
Recently, the CFPB has caused a major stir by proposing an
outright ban on arbitration clauses in consumer financial
product agreements, if the effect would be to prohibit class
action lawsuits. The CFPB has been receiving comments in
the early part of this year, including from a panel focused
on protecting small businesses. But as the authors note, if
the regulations are finalized as expected, many companies
will need to significantly change their business practices,
with increased compliance costs and burdens. The effect on
financial products such as credit cards, checking accounts,
prepaid cards, some auto loans, and many others, will be
dramatic. This timely update is required reading for every
attorney who advises a business that offers consumer
financial products of any type.
The development of virtual currencies, of which Bitcoin is the best known, continues to confound the regulators. It is intangible and completely outside the existing
financial system, thus posing unique problems in relation to issues such as money laundering as well as more
mundane matters related to payments and valuation. In
the prior issue of the Journal we featured several articles
related to efforts of the Commodity Futures Trading Commission (CFTC) to get a handle on Bitcoin. In this issue we
feature “In re Coinflip, Inc.” by Caitlin Dance, in which the
CFTC charged Coinflip with a violation of the Commodity Exchange Act (CEA) because it operated a platform for
trading Bitcoin futures and options and did not register
with the CFTC. But the article goes much deeper than just
the Coinflip case; Ms. Dance, a candidate for the JD degree
from New York Law School and a Notes & Comments
Editor of the New York Law School Law Review, provides a
thorough and exhaustively researched discussion of the
background of Bitcoin and the attempts to date to regulate
it. As such, her article is an excellent introduction to the
complexities of Bitcoin for practitioners seeking to gain
an understanding of this mysterious but game-changing
development in the world of finance.

No issue of the Journal would be complete without
“Inside the Courts,” a comprehensive survey by the attorneys of Skadden Arps LLP of current litigation pertaining to securities and corporate matters in the federal courts
that has proven invaluable to practitioners and is a favorite
of our readers. The current issue contains the usual clear
and concise summaries of a wide range of current matters,
ranging from shareholder derivative suits, to fiduciary
duties, to current developments in Madoff-related litigation. We remain indebted to the attorneys of Skadden for
continuing to generously share this exceptionally valuable
summary with the readers of the Journal.
One of the consequences of the financial crisis of
2008-9 was to expose the inherent flaws in the process
whereby private credit rating agencies known as NRSROs
(nationally recognized statistical rating organizations), of
which Standard & Poor’s and Moody’s are the two largest
and best known, assign ratings to securities offered to the
public. In particular, both agencies assigned their highest
ratings to securities backed by pools of mortgages, which
then defaulted at an alarming rate, causing massive losses
to investors. Congress responded in the Dodd-Frank reform legislation by prohibiting the bank regulatory authorities from relying on NRSRO ratings and gave authority
to the Securities & Exchange Commission (SEC) to impose
rules on the NRSROs and how their ratings are used. In
“…[E]xcept For All the Others”: A Compromise Proposal
for Correcting the Incentives of Credit Rating Agencies
in the Wake of the Dodd-Frank Act,” Lawrence CraneMoscowitz, a candidate for the JD degree at Vanderbilt
University School of Law, argues that the efforts to date do
not go far enough in addressing the perverse incentives in
the NRSRO structure, in particular the inherent conflict of
interest that results from the rated party paying for its rating. His thoughtful and well-researched article, in addition
to articulating several specific reform proposals, provides
a wealth of background information on the NRSROs and
their role in the financial system. It is well worth the attention of any attorney involved in advising financial institutions or securities issuers.
Concluding this issue is a review by Samuel F. Abernethy, a partner in the New York firm Menaker & Herrmann LLP, of the Fourth Edition of Commercial Litigation
in New York State Courts. Mr. Abernethy, a past Chair of the
Business Law Section and current Chair of the NYSBA’s
Electronic Communications Committee, reviewed the
Third Edition of the book in 2010 in this Journal. As Mr.
Abernethy explains the book, for which Robert L. Haig of
the firm of Kelley Drye & Warren LLP serves as Editor in
Chief, is far more than a procedural handbook; its eight
volumes contain extensive case citations and analysis of
substantive areas of law such as banking, derivatives, and
mergers and acquisitions. As such, the book may be well
worth the attention of New York business practitioners
who are involved to any extent in commercial litigation.
David L. Glass
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