HeadNotes
As this issue was going to press, the Congress had
just brokered a temporary deal to raise the debt ceiling
and reopen the government. But the battle over Obamacare continues, and the well-publicized problems with the
health care website may presage issues down the road for
businesses and their lawyers. As H.L. Mencken observed,
“Under democracy one party always devotes its chief
energies to trying to prove that the other party is unfit to
rule—and both commonly succeed, and are right.” Stay
tuned.
One of the most gratifying developments during my
tenure as Editor-in-Chief of the NY Business Law Journal
has been the increasing awareness of our Journal outside
New York, and our concomitant ability to attract quality
contributions from non-New York practitioners, academics and law students, as well as from the unparalleled
legal community in our State. Case in point: Our lead
article, contributed by Bryan Morben, a law student at the
University of Minnesota. Mr. Morben addresses an issue
that has become as timely as today’s headlines, given the
volatility in the markets and the ability of the media to
make “rock stars” out of successful investment managers.
In December 2012, a hedge fund manager known for
his success in short selling (i.e., selling borrowed stock
in the hope that it will decline in value and can be repurchased at a lower price) went public with an attack on
Herbalife Inc., the multi-level marketing company, alleging that it was a fraudulent Ponzi scheme. The stock
declined precipitously over the next few days, creating substantial profits for the hedge fund. Then came a
counter-attack from another well-known investor who
was “long” (owned) the stock. The stock rose in response.
These events create troubling questions under the securities laws regarding the ability of hedge fund managers
to influence stock prices to their own advantage. In “The
Ability of Hedge Fund Advisers to Manipulate the Market and Make Millions Doing It: The Battle Over Herbalife
and the Need to Extend the Investment Advisers Act,”
Mr. Morben tells the compelling story of how this controversy has played out over the past year. He also cogently
summarizes the applicable antifraud provisions of the securities laws, highlighting why they may not be adequate
to address this type of market manipulation, and proposes enhancements to the Investment Advisers Act aimed at
giving the Securities & Exchange Commission (SEC) the
tools to address it.
In other securities law developments, the SEC has
now amended its rules to liberalize the use of private
placements in securities offerings. In “SEC Repeals Ban
on General Solicitation in Private Placements, Adds a
Disqualification for Bad Actors and Proposes New Reg. D
Requirements,” former Business Law Section Chair Guy
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P. Lander and his colleagues
at Carter Ledyard & Milburn
discuss changes to SEC rules
aimed at implementing requirements imposed by both
the Dodd-Frank Wall Street
Reform Act of 2010 and the
Jumpstart Our Business
Startups (JOBS) Act of 2012.
The former requires the SEC
to prohibit certain “bad actors” from participating in
private placements of securities under SEC Rule 506. Mr. Lander et al. summarize
and explain the criteria for who is a “bad actor,” and the
predicate acts giving rise to this determination. The JOBS
Act was passed to encourage new business formations by,
among other things, making it easier for business startups to raise capital. Toward this end, the SEC has now
eliminated the ban on general solicitation in connection
with private placements. Previously, only limited solicitation could take place. The article explains that the new
rule preserves the existing safe harbors, while adding the
additional solicitation approach sanctioned by the JOBS
Act.
Given the increasing complexity of business law, and
the size and diverse practices of law firms that represent
businesses, lawyers are loathe to commit to engagements
that may preclude them from taking more lucrative engagements down the road due to conflicts of interest.
Over the years lawyers have attempted to deal with this
by using “waiver” clauses in their engagement agreements, in effect asking the client to waive in advance potential but unknown conflicts that may develop down the
road. These were sometimes thought to be unenforceable,
but several recent cases may suggest otherwise. In “The
End of Conflicts of Interest? Courts Warm Up to Advance
Waivers,” our legal ethics guru, Evan Stewart of Cohen &
Gresser LLP, discusses two recent, and eye-opening, cases
that may presage broad changes in the approach of the
courts to these waivers. In his usual clear and engaging
style, Mr. Stewart explains the significance of these cases
and offers practical guidance for lawyers, while casting
a jaundiced eye on the reasoning behind these decisions.
And he also debunks your Editor’s long-held belief that
Gracie Allen, when told by George Burns to “Say goodnight, Gracie,” replied, “Goodnight, Gracie.”
A popular ongoing feature of the Journal is “Inside
the Courts,” a compendium of current securities litigation prepared by the attorneys of Skadden Arps in New
York City. As concise as it is comprehensive, “Inside the
Courts” is an invaluable way for business practitioners
to stay on top of key litigation developments that could
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affect their clients and practice. This issue’s entry spans
the gamut from Auditor Liability to Statutes of Repose.
Of particular interest, at least to your Editor, is a recent
case decided by Judge Sheindlin in the Southern District
of New York, in which she dismissed claims that a bank
violated Section 10(b) of the Securities Exchange Act by
allegedly participating in the well-publicized LIBOR rate
manipulation scheme. Among other things, the Judge
held that statements about the bank’s business practices
were not false and misleading because its business ethics
representations constituted non-actionable puffery (no
comment).

a pool of mortgages—is not taxed at the entity level, since
it distributes its income to the trust certificate holders. To
make sure that their tax status is not compromised, New
York law makes a transfer of an asset into the pool void
ab initio if it would threaten the trust’s tax exempt status
or bankruptcy remoteness. But in turn, the securitization
failure destroys marketable title in the underlying real estate. In “New York Trust Law 7-2.4: Securitization Failure,
Why Late Loan Transfers to REMICs are Void, Part One,”
Mr. Wallshein explains the historical context of this seemingly draconian outcome and discusses how it impacts on
the duties of the trustees.

Perhaps not surprisingly, the Federal Trade Commission (FTC) reports that identity theft led the list of consumer complaints filed with the agency for the thirteenth
consecutive year. A major reason is, of course, the proliferation of new electronic media and the resulting challenge
to financial institutions, as well as consumers, to keep up
with the new technologies and the way they can be manipulated by thieves. In “Identity Theft—Know the Law,”
Clifford Weber of Hinman, Howard & Ketell provides a
graphic example of a recent case in which a bank was not
up to the challenge. A thief was able to “hijack” a consumer’s bank account by obtaining the customer’s telephone access code and using it to transfer funds overseas.
Mr. Weber, a past chair of the NYSBA Banking Law Committee, clearly lays out how the Electronic Funds Transfer
Act (EFTA) and the Federal Reserve’s Regulation E, which
implements EFTA, applied to hold the bank liable for the
consumer’s loss. Moreover, with the transfer of authority
to enforce these roles to the new Consumer Financial Protection Bureau (CFPB) created under the Dodd-Frank Act,
he notes that the interpretation of these provisions will be
even more strongly pro-consumer going forward—raising
the stakes for banks and their counsel.

Congress amended the Bankruptcy Code in 1984 to,
among other things, make sure that landlords can collect
rent after the petitioner files for bankruptcy. One aspect
of this is referred to as “stub rent”—i.e., rent that accrues
from the date of filing through the end of the first month
in bankruptcy. But courts have followed two different
methods of determining stub rent, known as “billing rate”
and “proration.” In “Stub Rent Under Section 365(d)(3)
of the Bankruptcy Code: Proration Should Be Uniformly
Applied,” Benjamin Chapple, a student at Widener University School of Law and Articles Editor of the Delaware
Journal of Business Law, argues for uniform application of
the latter, pointing out the potentially significant consequences resulting from whether stub rent is considered
to arise pre- or post-petition. Attorneys who represent
landlords in particular will find Mr. Chapple’s article enlightening and timely.

Attorney Charles Wallshein, who has contributed
to the Journal in the past on matters related to secured
lending and securitization, returns with an article explaining how real estate mortgage investment companies
(REMICs) can fall into the trap of double taxation under a
provision of New York Trust Law. A REMIC—essentially

For attorneys engaged in business litigation, Haig’s
Business and Commercial Litigation in Federal Courts has
long been an indispensable reference. Concluding this issue, Samuel F. Abernethy of Menaker & Herrmann LLP
in New York City provides a thoughtful and in-depth
review of the third edition. Mr. Abernethy, a past Chair
of the Business Law Section and currently a Section representative in the Bar’s House of Delegates, notes that
Haig’s treatise is essential not only for litigators, but also
for in-house business counsel charged with overseeing
and supervising a firm’s litigators.
David L. Glass
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