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Message from the Chair

This summer we are
approaching our 20th year
as a Section of the New York
State Bar Association. At the
same time, | am approaching
the 25th anniversary of my
law school graduation, which
makes it hard to believe that
with only a five-year dif-
ference, there was really no
such course of study or area
of practice known as “Elder
Law” when | attended law
school. (As an aside, several of my classmates have
suggested what is harder to believe is that | could actu-
ally be chairing this or any Section within the Bar.) In
that span, our status has grown from being a Special
Committee to a Section with almost 3,000 members. In
connection with this milestone, all past chairs (ex-
cept our late Founding Chair, Mortimer Goodstein)
attended our Annual Meeting in New York City in

Timothy E. Casserly

January to be interviewed about their experiences with
the Section, the growth of Elder Law and future issues
elder law attorneys might face. These interviews will
be the basis for a video being made by our Chair-Elect
Michael Amoruso for our Summer Meeting in Wash-
ington, D.C., July 23 through 26. Hopefully, you will
join us in Washington, D.C., to see the finished product,
which will certainly be pared down and edited so as to
not leave you feeling as if you are watching someone
else’s home movies. From January’s gathering of past
Chairs, | was reminded not only of how much our Sec-
tion’s leadership has contributed to the evolution and
development of Elder Law as its own distinct Section
and area of practice, but that they continue to stay
very active in our Section’s activities and committees.
Shortly, I will be highlighting some of these activities
and projects under way with the committees comprised
of both past Chairs and many new members of our
Section, but, before doing so, | want to congratulate in
writing several individuals recognized by our Section
at the Annual Meeting.
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Each year, our Section accepts nominations for rec-
ognizing individuals or organizations whose actions
further the rights of the elderly and persons with dis-
abilities. This year, there was an exceptionally strong
group of nominees. Consequently, it was a nice honor
to have an audience of over 400 people present to con-
gratulate Walter Burke and Ellen Makofsky (for their
tireless efforts in getting The Compact unanimously
approved by the ABA), Valerie Bogart (for her selfless
sharing of valuable information to Section members
and advocacy regarding home- and community-based
care issues), and Beth Polner Abrahams (for her tire-
less Pro Bono representation). In addition to these
awards, the Section from time to time has given an
award to a “friend” to the Section. This is for someone
who has been particularly helpful and/or supportive
to our Section members on a specific issue or event.
This year, the Section presented such an award to Dan-
iel Tarantino, Deputy Counsel of the New York State
Department of Health, for his guidance and counsel to
the Section members regarding implementation and
interpretation of the Deficit Reduction Act.

Another agenda item at our Annual Meeting was
the report of the Nominating Committee (chaired by
Ami Longstreet) and the election of new members to
our Executive Committee. These include five of our
thirteen District Delegates: Pauline Yeung-Ha-Second
District, Jeffrey Rheinhardt-Fifth District, Charles
W. Beinhauer-Eighth District, Batya Levin—-Twelfth
District, and David Goldfarb-Thirteenth District; three
Members at Large: Russell Adler, Matt Nolfo and
Anne Ruffer; and the new slate of officers: Michael
Amoruso-Chair, Sharon Kovacs Gruer—Chair Elect, T.
David Stapleton, Jr.—Vice-Chair, Anthony Enea-Secre-
tary and Frances M. Pantaleo-Treasurer. In each case,
these terms commence June 1, 2009. Congratulations.

In addition to the business portion of the meet-
ing, we had several hours of excellent programs for
which | want to thank Ellyn Kravitz as the meeting
Chair. Having more than half of the speaker lineup be-
ing new to Section audiences, Ellyn did a great job of
maintaining the high quality of our Section programs.
As | have written previously, we are constantly look-
ing to expand the number of presenters and authors
that our Section may call on for future programs,
so please let me know if you would like to join this
group.

| realize everyone knows that in addition to our

Section’s one-day Annual Meeting, the NYSBA’s An-
nual Meeting is a week-long series of events, Section
meetings, and education sessions, but since many of
us can make it for only one day, | want to note several
events in which our Section had active involvement.
Section members Elizabeth Valentin and Ellyn Kravitz
joined me at the start of the week by attending the

reception for “Celebrating Diversity in the Bar.” This
was a good opportunity for us to network with other
Sections and recruit new Section members. Another
event was the symposium sponsored by the Commit-
tee on Women in the Law, entitled “Advancing Women
in the Law: Past Triumphs, Present Accomplishments
and Future Challenges,” for which our Section was a
Gold Sponsor. Several Section members were featured
as speakers for other Section programs throughout the
course of the meeting. The conclusion of the week’s
events came with the Judicial Section holding its an-
nual reception and luncheon. Our Section sponsored
this luncheon and featured Walter Burke speaking to
close to 250 judges from across the state on a program
entitled “There Is a Financial Life After We Hang up
Our Robes.” Overall, | must say that our Section was
well represented at the entire Annual Meeting.

Committee Updates

With 20 active committees engaged in various proj-
ects, legislation, publications, seminars and resources
for our own practices, | cannot detail all of the activi-
ties of each committee. However, | do want to provide
several highlights of what our Section members are
working on.

Legislation

On January 30, 2009 Governor Paterson signed a
bill which recodified provisions of law related to estab-
lishing powers of attorney that substantially changes
the statutory form. Briefly stated, the new form basi-
cally divides our existing statutory short form into two
(2) separate forms. The first form is similar to the statu-
tory power of attorney we presently have but will now
provide mainly for non-gifting powers of an agent.
The second form, known as the Statutory Major Gift
Rider (SMGR) provides optional gifting powers and
limits on an agent. The new form also addresses many
other power of attorney issues including compensation
of an agent, revocation of a power of attorney, record
keeping, access to records and the standard of care for
an agent. You will also see a change in the execution
requirements for the power of attorney whereby the
form will now require signing by the principal as well
as the agent.

In addition to the two new forms, the bill also
includes several modifications to the General Obliga-
tions Law which provide direction and guidance for
principals and agents as well as 16 new definitions for
terms such as agent, capacity, monitor, record, third party
and compensation. As signed, the effective date of this
legislation is March 1, 2009. However, as of this writ-
ing, I, Amy O’Connor and Ron Kennedy of the NYSBA
along with members of the Trusts and Estates Law

(continued on page 39)
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Editor’s Message

As the Spring edition of
the Elder Law Attorney (ELA)
is being readied for print (it
doesn’t feel like Spring), the
Elder Law Section under the
leadership of its Chair, Tim
Casserly, has just completed
another successful Annual
Meeting at the New York
Marriott Marquis. Ellyn
Kravitz, the Program Chair
for the CLE portion of the
Annual Meeting, and all of the speakers deserve our
gratitude for an excellent and enlightening program.

Hopefully, after reading the Winter edition of the
Elder Law Attorney, we are all less intimidated by the
world of Veterans’ benefits and affairs. In this edi-
tion, rather than focus on a particular theme, we have
decided to provide you with a virtual smorgasbord of
topics for your reading pleasure.

Our first featured article is a very timely piece by
Rose Mary Bailly, Esg. and Barbara S. Hancock, Esq.
relevant to the newly enacted changes to powers of
attorney. Judith Grimaldi, Esq. and Tammy R. Lawlor,
Esq., Co-Chairs of our Health Care Issues Committee,
have provided us with a primer on the MOLST form
relevant to the recently enacted legislation recognizing
the use of a Medical Orders form to honor the wishes
of a seriously ill patient. Additionally, we are fortu-
nate to have two pieces by Valerie J. Bogart, Esq., the

Director of Selfhelp Community Services, Inc., relevant
to New York City DSS’s revised M11qg form as well as
another excellent piece co-authored by Valerie with
Ronald C. Mayer, Esq., entitled “Transfer Strategy Tip
Under the DRA—Transfer to Adult Disabled Children.”
Arlene Kane, Esq. has submitted an interesting piece
entitled “Social Security Administration Establishes the
Ticket to Work Program.” Whatever happened to just
wanting a “Ticket to Ride”?

As a new feature to the ELA, Vice-Chair Sharon Ko-
vacs Gruer, Esg. has provided us with a review of the
book authored by 22 practitioners entitled Special Needs
Trusts: Planning, Drafting and Administration, which was
edited by Kevin Urbatsch.

We also have a piece by JulieAnn Calareso, Esq.
and Lisa DeKenipp, Esq. of the Special Needs Planning
Committee to our Section describing valuable online
tools for the Special Needs Practitioner. Of course,
we are blessed with excellent pieces from our regular
contributors, Adrienne Arkontaky, Robert Kruger and
Judith Raskin.

In conclusion, | wish to congratulate Sara Meyers,
Esq. for her appointment as Co-Editor-in-Chief, and
David R. Okrent, Esq. for becoming a member of our
Board of Editors.

I am confident you will find this edition of the Elder
Law Attorney both interesting and informative.

Anthony J. Enea

PLEASE COME CELEBRATE OUR

20TH ANNIVERSARY

ELDER LAW SECTION

SUMMER MEETING

JULY 23-26, 2009

RITZ-CARLTON
WASHINGTON, DC
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Changes for Powers of Attorney in New York

By Rose Mary Bailly and Barbara S. Hancock

On January 27, 2009, Governor David Paterson
signed Chapter 644 of the Laws of 2008, amending the
General Obligations Law to provide significant reforms
to the use of powers of attorney in New York. Chapter
644 was the result of eight years of study by the New
York State Law Revision Commission and was the sub-
ject of much debate and comment by several Sections
of the New York State Bar Association.

The power of attorney is an effective tool for at-
torneys and the public at large for estate and financial
planning and for avoiding the expense of guardian-
ship. The power of attorney is also a simple document
to create. It can be obtained from any number of Web
sites on the Internet or in a stationery store, and its
execution merely requires the principal’s signature
and its acknowledgment before a notary public. But
this simplicity belies the extraordinary power that the
instrument can convey, and its popularity has also led
to its use for transactions far more complex than were
originally contemplated by the law, particularly in the
areas of gift giving and property transfers.

“Chapter 644 was the result of eight
years of study by the New York State
Law Revision Commission and was the
subject of much debate and comment
by several Sections of the New York
State Bar Association.”

The instrument’s power is also demonstrated by
the potential authority the agent can hold. This can
include power to transfer assets that pass by will as
well as those that usually pass outside a will, such as
joint bank accounts, life insurance proceeds and retire-
ment benefits.

The principal can delegate these sweeping powers
to the agent without fully recognizing their scope (par-
ticularly if the principal executes the document without
the benefit of legal counsel). The agent can act im-
mediately, unless the instrument is a springing power
of attorney, i.e., one that becomes effective upon the
occurrence of a specified event such as the principal’s
incapacity. In all cases, the agent can act without notify-
ing the principal. Under a durable power of attorney or
springing durable power of attorney, which continues
in effect after the principal’s incapacity, the agent acts
without oversight when an incapacitated principal is
no longer able to control or review the agent’s actions

— a situation which under common law would have
terminated the power of attorney.

Despite the broad authority associated with this
important, popular and powerful tool for financial
management, the N.Y. General Obligations Law (GOL),
which governs powers of attorney, has been silent
as to a number of matters. These omissions include
descriptions of the agent’s fiduciary obligations and
accountability, the manner in which the agent should
sign documents where a handwritten signature is re-
quired, the limits of the agent’s authority to make gifts
to third parties and to himself or herself, the manner
in which the principal can revoke the document, the
circumstances under which a third party may reason-
ably refuse to accept a power of attorney, and the effect
on powers of attorney of the 2003 Health Insurance
Portability and Accountability Act (HIPAA) Privacy
Rule regarding medical records. The statute’s provi-
sions have been ambiguous in other areas such as gift-
giving authority and authority to make other property
transfers.

Based on its study, the Commission concluded that
while a power of attorney should remain an instru-
ment flexible enough to allow an agent to carry out the
principal’s reasonable intentions, the combined effect
of its potency and easy creation, the General Obliga-
tions Law’s silence about several significant matters,
and ambiguities about the authority to transfer assets
can frustrate the proper use of the power of attorney,
particularly when a principal is incapacitated and can
no longer take steps to ensure its proper use. Chapter

The revised Power of Attorney Law has an original effec-

tive date of March 1, 2009. However, the effective date was
delayed until September 1, 2009, after the extension was
passed by the Senate (S.1728) on February 24 and by the
Assembly (A.4392) on February 10. The bill was signed into law
by the Governor as Chapter 4 of the Laws of 2009.

The New York State Bar Association supported this extension in
order to provide practitioners with sufficient time to prepare for
these significant changes.

For more information please visit our Web site, www.nysba.org.

This article is based on the New York State Law Revision
Commission’s 2008 Recommendation on Proposed Revisions
to the General Obligations Law — Powers of Attorney. The
Commission’s 2008 Recommendation, Chapter 644 and
other material related to Chapter 644 can be found at the
Commission’s Web site: http://www.lawrevision.state.ny.us.
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644 addresses these statutory gaps and clarifies the am-
biguities to assist parties creating powers of attorney
and third parties asked to accept them.

General Provisions

Chapter 644 creates a new statutory short form
power of attorney. On or after the chapter’s effective
date, to qualify as a statutory short form power of at-
torney, an instrument must meet the requirements of
GOL § 5-1513.1 The statutory short form is not valid un-
til it is signed by both the principal and agent, whose
signatures are duly acknowledged in the manner
prescribed for the acknowledgment of a conveyance
of real property.2 The date on which an agent’s signa-
ture is acknowledged is the effective date of the power
of attorney as to that agent; if two or more agents are
designated to act together, the power of attorney takes
effect when all the agents so designated have signed
the power of attorney and their signatures have been
acknowledged.?

A power of attorney executed prior to the effective
date of Chapter 644 will continue to be valid, provided
that the power of attorney was valid in accordance
with the laws in effect at the time of its execution.

Major Gifts and Other Property Transfers

Chapter 644 requires that a grant of authority to
make major gifts and other asset transfers must be set
out in a major gifts rider to a statutory power of attor-
ney, which contains the signature of the principal duly
notarized and which is witnessed by two persons who
are not named in the instrument as permissible re-
cipients of gifts or other transfers, in the same manner
as a will.® In the alternative, the principal may grant
such authority to the agent in a nonstatutory power of
attorney executed in the same manner as a major gifts
rider.® The creation of a major gifts rider or its alterna-
tive nonstatutory power of attorney allows the prin-
cipal to make an informed decision as to whether the
agent may make gifts or other transfers of the princi-
pal’s property to third parties as well as to the agent.
The execution requirements alert the principal to the
gravity of granting the agent this type of authority. An
agent acting pursuant to authority granted in a major
gifts rider or a nonstatutory power of attorney must act
in accordance with the instructions of the principal or,
in the absence of such instructions, in the principal’s
best interests.” All statutory provisions relating to ma-
jor gifts and property transfers have been located in a
new GOL § 5-1514, rather than spread throughout the
statute.

Powers of attorney often serve two very different
purposes: management of the principal’s everyday
financial affairs and reorganization or distribution of
the principal’s assets in connection with financial and

estate planning. The General Obligations Law has
allowed the use of the statutory short form power of
attorney for both purposes.

The former statutory language and statutory form
made it difficult for a principal to make an informed
decision about what, if any, authority he or she wants
to give the agent with respect to making gifts and
transferring property interests in connection with
financial and estate planning.

First, the gifting and transfer provisions were scat-
tered among other arguably more routine provisions.
The statutory gifting authority was listed 13th (M) of
16 powers, and authority over insurance transactions
and retirement benefit transactions, which can include
changing beneficiaries, were listed sixth (F) and 12th
(L) respectively; all of these could easily be overlooked.
Unlike the gifting power, the insurance and retirement
benefit powers listed on the form gave no hint that
their construction sections allow the agent to change
beneficiary designations. In giving the agent author-
ity over insurance policies and retirement benefits, the
principal might have been thinking of more routine
matters, such as the need for more insurance or a dif-
ferent type of insurance and might have been unaware
that he or she had given the agent authority that could
alter the estate plan or reduce his or her property.

Second, the statutory short form did not indicate
that the agent may be able to engage in self-gifting or
designate himself or herself as the beneficiary of the
principal’s insurance policies and retirement benefits.

The potential for confusion was compounded by a
third factor, namely, the ambiguity of the law regarding
these types of transactions. The statutory construction
sections for the authority to open joint bank accounts,
and to change beneficiaries of insurance policies and
retirement plans, did not require on their face that in
order to exercise such authority the agent also be grant-
ed authority to make gifts or vice versa. So it might
appear from a reading of the statute, that the agent
could open a joint bank account and make changes in
beneficiary designations without having separate gift-
ing authority. However, cases interpreting the statute
appeared to hold that if the principal intends to au-
thorize the agent to open joint bank accounts with the
principal and change the beneficiaries of the principal’s
insurance policies and retirement benefits, the principal
must grant gifting authority in addition to authority
over joint bank accounts, and insurance and retirement
benefits.

Finally, the statute permitted modifications to the
statutory short form to authorize significant transfers;
but, like the powers listed explicitly on the form, they
could be buried amid masses of legal text and could
fail to attract the principal’s attention to the significance
of these modifications.
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HIPAA Privacy Rule

Chapter 644 adds the term “health care billing and
payment matters” to the term “records, reports and
statements” as those terms are explained in construc-
tion § 5-1502K .8 so that an agent can examine, question,
and pay medical bills in the event the principal in-
tends to grant the agent power with respect to records,
reports and statements, without fear that the HIPAA
Privacy Rule would prevent the agent’s access to the
records. This provision is applicable to all powers of at-
torney executed before, on or after the effective date of
Chapter 644.° It does not change the law forbidding the
agent from making health care decisions.'?

The General Obligations Law has been silent as
to the relationship between the power of attorney, an
agent's authority to access medical records under New
York law, and the Privacy Rule, a federal regulation
regarding individual medical information promulgated
in April 2003 pursuant to HIPAA. The ambiguity about
an agent’s authority to access medical records under
New York law arose out of several factors. Neither
subdivision K on the statutory short form (power to
access records), nor § 5-1502K, which construed the
term “records,” contained an express reference to medi-
cal records. Moreover, § 18 of the Public Health Law,
which identifies qualified persons who are entitled to
access to a patient’s health records, does not include
all agents acting pursuant to a power of attorney.™ As
a result, health care providers have refused to make
records available to an agent seeking clarification of a
medical bill, without the express language in the power
of attorney document authorizing such release.

The ambiguity thus created is exacerbated by the
HIPAA Privacy Rule, which creates national standards
limiting access to an individual’s medical and billing
records to the individual and the individual’s “per-
sonal representative.” Under the Privacy Rule, health
information relating to billings and payments may be
available to an agent if the agent can be characterized
as the principal’s “personal representative” as defined
in the Privacy Rule. Under the regulations, the “person-
al representative” for an adult or emancipated minor is
defined as “a person [who] has authority to act on be-
half of a individual who is an adult or an emancipated
minor in making decisions related to health care.”!?

The General Obligations Law has limited the au-
thority of the agent to financial matters, and expressly
prohibits the agent from making health care decisions
for the principal. The Public Health Law defines a
health care decision as “any decision to consent or
refuse to consent to health care.”!3 “Health care,” in
turn, is defined as “any treatment, service or procedure
to diagnose or treat an individual’s physical or mental
condition.”4

The principal may grant health care decision mak-
ing authority to a third party only by executing a health
care proxy pursuant to § 2981 of the Public Health Law.
The health care proxy law makes clear that financial
liability for health care decisions remains the obligation
of the principal.’® As a practical matter, payment issues
are left to the principal or the principal’s agent. The
Privacy Rule regarding access to records does not take
into account a statutory structure such as New York’s,
which permits the division of the responsibilities for
health care decisions and bill paying between two rep-
resentatives, the health care agent and the agent.

Agent

Chapter 644 includes a statutory explanation of
the agent’s fiduciary duties, codifying the common
law recognition of an agent as a fiduciary.'® A notice to
the agent is added to the statutory short form explain-
ing the agent’s role, the agent’s fiduciary obligations
and the legal limitations on the agent’s authority.’ If
the agent intends to accept the appointment, the agent
must sign the power of attorney as an acknowledgment
of the agent’s fiduciary obligations.18

Chapter 644 also requires that, in transactions on
behalf of the principal, the agent’s legal relationship to
the principal must be disclosed where a handwritten
signature is required.® In all transactions (including
electronic transactions) where the agent purports to act
on the principal’s behalf, the agent’s actions constitute
an attestation that the agent is acting under a valid
power of attorney and within the scope of the authority
conveyed by the instrument.?° Chapter 644 allows for
the principal to provide in the power of attorney that
the agent receive reasonable compensation if the prin-
cipal so desires.?! Without this designation, the agent is
not entitled to compensation.?

Both the durable and springing durable power of
attorney permit the agent to continue to act after the
principal has become incapacitated. The intent behind
this change to the common law was laudable - to al-
low an agent to act for the principal precisely at a time
when the principal needs assistance, to permit the
principal to plan for possible incapacity, and to elimi-
nate the need for expensive alternatives such as a trust
or guardianship. However, the principal’s incapacity
leaves the principal unable to monitor the agent’s ac-
tions and to revoke the power if he or she is not satis-
fied with the agent’s conduct. Thus an agent could take
actions on behalf of the principal for months or years,
without any supervision and not always to the ben-
efit of the principal. Recognizing that the potential for
financial exploitation was inherent in the delegation of
authority to an agent, public hearings in the early 1990s
led to a two-pronged recommendation for reform—
educating the principal and holding the agent account-
able. Changes to the law regarding the principal’s
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education were adopted but the statute was not revised
to reflect the agent’s accountability until now.

Principal

Chapter 644 adds a section to the statute that ex-
plains how the power of attorney can be revoked.? It
expands the “Caution” to the principal so that the prin-
cipal will be better informed about the serious nature of
the document.?* Chapter 644 also permits the principal
to appoint someone to monitor the agent’s actions on
behalf of the principal,?® and gives the monitor the
authority to request that the agent provide the moni-
tor with a copy of the power of attorney and a copy of
the documents that record the transactions the agent
has carried out for the principal.?® Such accountability
is consistent with the common law requirement that
where one assumes to act for another he or she should
willingly account for such stewardship.

Third Parties

Chapter 644 provides that third parties have the
ability to refuse to accept powers of attorney based on
reasonable cause.?” The basis for a reasonable refusal
includes, but is not limited to, the agent’s refusal to
provide an original or certified copy of the power of at-
torney and questions about the validity of the power of
attorney based on the third party’s good faith referral
of the principal and the agent to the local adult protec-
tive services unit, the third party’s actual knowledge
of a report to the local adult protective services unit
by another person, actual knowledge of the principal’s
death, or actual knowledge of the principal’s incapacity
when he or she executed the document, or when accep-
tance of a nondurable power of attorney is sought on
the principal’s behalf.22 When a third party unreason-
ably refuses to accept a power of attorney, the statute
authorizes the agent to seek a court order compelling
acceptance of the power of attorney.2? Chapter 644 ex-
pands the definition of “financial institution” to include
securities brokers, securities dealers, securities firms,
and insurance companies® and provides that a finan-
cial institution must accept a validly executed power of
attorney without requiring that the power of attorney
be on the institution’s own form.3! The third party does
not incur any liability in acting on a power of attorney
unless the third party has actual notice that the power
is revoked or otherwise terminated.®? A financial in-
stitution is deemed to have actual notice of revocation
after the financial institution receives written notice at
the office where the account is located and has had a
reasonable opportunity to take action.33

One of the goals of the original creation of a statu-
tory short form was to encourage financial institutions
to accept such documents. The anticipated results did
not follow. Many institutions instead required that the

principal execute a document prepared by the institu-
tion. The enactment of the durable power of attorney
actually exacerbated the situation. If the financial insti-
tution would not accept a statutory short form durable
power of attorney and the principal had already lost
capacity, serious difficulties could ensue because the
principal could not legally execute another document.
In 1986, the General Obligations Law was amended to
make it unlawful for a financial institution to refuse

to accept a statutory short form. Notwithstanding this
statutory provision, financial institutions apparently
continue to refuse to accept statutory short form pow-
ers of attorney and continue to demand that the institu-
tion’s own form be completed.

“An attorney can certify a copy of a
power of attorney instead of having to
record it to get certified copies from
the county clerk, which result protects
client’s privacy and limits costly trips to
the county clerk’s office.”

Other Major Provisions

Chapter 644 increases the amount of the gifting
provision to that of the annual exclusion amount under
the Internal Revenue Code.®* It adds a provision allow-
ing gifting to a ““529” account, up to the annual gift tax
exclusion amount.® These “529” accounts, authorized
in the Internal Revenue Code at § 529, are popular tax-
advantaged savings accounts for education expenses.
Chapter 644 amends the provisions regarding gift
splitting to allow the principal to authorize the agent to
make gifts from the principal’s assets to a defined list of
relatives, up to twice the amount of the annual gift tax
exclusions, with the consent of the principal’s spouse.®

Other Provisions

An attorney who has been instructed by the prin-
cipal not to disclose the document to the agent at the
time of the agent’s appointment may do so without
concern that it is already a legally effective document
because the instrument does not become effective until
the agent signs.®” An attorney can certify a copy of a
power of attorney instead of having to record it to get
certified copies from the county clerk, which result
protects client’s privacy and limits costly trips to the
county clerk’s office.? In addition, the default statu-
tory provisions regarding annual exclusion gifting will
always be up to date with federal law.°

Financial institutions may demand an affidavit that
the power of attorney is in full force and effect when
they are asked to accept it.*°
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Investigative agencies and law enforcement officials
can request a copy of the power of attorney and the
records of the agent*! and bring a special proceeding to
compel disclosure in the event of the agent’s failure to
comply.*?

Additionally, the basis for termination and revoca-
tion of a power of attorney and resignation of an agent
are described,® as are the relationships among co-
agents and the initial and successor agents.**

Conclusion

With these changes, New York’s law has been
updated and refined to reflect the complexities that
surround the use of powers of attorney in financial and
estate planning matters.*
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Power of Attorney New York Statutory Short Form

(a) CAUTION TO THE PRINCIPAL: Your Power of Attorney is an important document. As the “principal,” you give the
person whom you choose (your “agent™) authority to spend your money and sell or dispose of your property during your
lifetime without telling you. You do not lose your authority to act even though you have given your agent similar authority.

When your agent exercises this authority, he or she must act according to any instructions you have provided or, where
there are no specific instructions, in your best interest. “Important Information for the Agent” at the end of this document
describes your agent’s responsibilities.

Your agent can act on your behalf only after signing the Power of Attorney before a notary public.

You can request information from your agent at any time. If you are revoking a prior Power of Attorney by executing
this Power of Attorney, you should provide written notice of the revocation to your prior agent(s) and to the financial
institutions where your accounts are located.

You can revoke or terminate your Power of Attorney at any time for any reason as long as you are of sound mind. If you are
no longer of sound mind, a court can remove an agent for acting improperly.

Your agent cannot make health care decisions for you. You may execute a “Health Care Proxy” to do this.

The law governing Powers of Attorney is contained in the New York General Obligations Law, Article 5, Title 15. This law
is available at a law library, or online through the New York State Senate or Assembly websites, www.senate.state.ny.us or
www.assembly.state.ny.us.

If there is anything about this document that you do not understand, you should ask a lawyer of your own choosing to
explain it to you.

(b) DESIGNATION OF AGENT(S):

1, , hereby appoint:
[name and address of principal]

as my agent(s)

[name(s) and address(es) of agent(s)]

If you designate more than one agent above, they must act together unless you initial the statement below.
(__) My agents may act SEPARATELY.

(c) DESIGNATION OF SUCCESSOR AGENT(S): (OPTIONAL)

If every agent designated above is unable or unwilling to serve, | appoint as my successor agent(s):

[name(s) and address(es) of successor agent(s)]
Successor agents designated above must act together unless you initial the statement below.
(__) My successor agents may act SEPARATELY.

(d) This POWER OF ATTORNEY shall not be affected by my subsequent incapacity unless | have stated
otherwise below, under “Modifications”.

(e) This POWER OF ATTORNEY REVOKES any and all prior Powers of Attorney executed by me unless | have
stated otherwise below, under “Modifications”.

If you are NOT revoking your prior Powers of Attorney, and if you are granting the same authority in two or more Powers
of Attorney, you must also indicate under “Modifications” whether the agents given these powers are to act together or
separately.

(f) GRANT OF AUTHORITY:

To grant your agent some or all of the authority below, either (1) Initial the bracket at each authority you grant, or (2) Write
or type the letters for each authority you grant on the blank line at (P), and initial the bracket at (P). If you initial (P), you
do not need to initial the other lines.
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I grant authority to my agent(s) with respect to the following subjects as defined in sections 5-1502A through
5-1502N of the New York General Obligations Law:

(M) tax matters;

(N) all other matters;

(0) full and unqualified authority to my agent(s) to delegate any or all of the foregoing
powers to any person or persons whom my agent(s) select;

P) EACH of the matters identified by the following letters:

) A real estate transactions;

() (1| chattel and goods transactions;

() (© bond, share, and commodity transactions;

() (D banking transactions;

() (B business operating transactions;

) » insurance transactions;

() (© estate transactions;

) H claims and litigation;

) personal and family maintenance;

() benefits from governmental programs or civil or military service;
) (K health care billing and payment matters; records, reports, and statements;
() (L retirement benefit transactions;

)

)

)

)

You need not initial the other lines if you initial line (P).
(g) MODIFICATIONS: (OPTIONAL)

In this section, you may make additional provisions, including language to limit or supplement authority granted to your
agent. However, you cannot use this Modifications section to grant your agent authority to make major gifts or changes to
interests in your property. If you wish to grant your agent such authority, you MUST complete the Statutory Major Gifts
Rider.

(h) MAJOR GIFTS AND OTHER TRANSFERS: STATUTORY MAIJOR GIFTS RIDER (OPTIONAL)

In order to authorize your agent to make major gifts and other transfers of your property, you must initial the statement
below and execute a Statutory Major Gifts Rider at the same time as this instrument. Initialing the statement below by
itself does not authorize your agent to make major gifts and other transfers. The preparation of the Statutory Major Gifts
Rider should be supervised by a lawyer.

(__ ) (SMGR) I grant my agent authority to make major gifts and other transfers of my property, in accordance
with the terms and conditions of the Statutory Major Gifts Rider that supplements this Power of Attorney.

(i) DESIGNATION OF MONITOR(S): (OPTIONAL)

I wish to designate , whose
address(es) is (are) as monitor(s).
Upon the request of the monitor(s), my agent(s) must provide the monitor(s) with a copy of the power of
attorney and a record of all transactions done or made on my behalf. Third parties holding records of such
transactions shall provide the records to the monitor(s) upon request.

(i) COMPENSATION OF AGENT(S): (OPTIONAL)

Your agent is entitled to be reimbursed from your assets for reasonable expenses incurred on your behalf.

If you ALSO wish your agent(s) to be compensated from your assets for services rendered on your behalf,
initial the statement below. If you wish to define “reasonable compensation”, you may do so above, under
“Modifications”.

(__) My agent(s) shall be entitled to reasonable compensation for services rendered.

10 NYSBA Elder Law Attorney | Spring 2009 | Vol. 19 | No. 2



(k) ACCEPTANCE BY THIRD PARTIES: | agree to indemnify the third party for any claims that may arise
against the third party because of reliance on this Power of Attorney. | understand that any termination of this
Power of Attorney, whether the result of my revocation of the Power of Attorney or otherwise, is not effective as
to a third party until the third party has actual notice or knowledge of the termination.

() TERMINATION: This Power of Attorney continues until | revoke it or it is terminated by my death or other
event described in section 5-1511 of the General Obligations Law.

Section 5-1511 of the General Obligations Law describes the manner in which you may revoke your Power of
Attorney, and the events which terminate the Power of Attorney.

(m) SIGNATURE AND ACKNOWLEDGMENT: In Witness Whereof | have hereunto signed my name on

,20
PRINCIPAL signs here: ==>
(Acknowledgment)
[STATE OF )
) ss.:
COUNTY OF )
Onthe ________dayof ,in the year , before me, the under-

signed, a Notary Public in and for said state, personally appeared
, personally known to me or proved to me on the basis of satisfactory evidence to be the person
whose name is subscribed to the within instrument and acknowledged to me that he/she executed the same in
his/her capacity, and that by his/her signature on the instrument, the person or the entity upon behalf of which
the person acted, executed the instrument.

Notary Public]
(n) IMPORTANT INFORMATION FOR THE AGENT:

When you accept the authority granted under this Power of Attorney, a special legal relationship is created
between you and the principal. This relationship imposes on you legal responsibilities that continue until you
resign or the Power of Attorney is terminated or revoked. You must:

(1) act according to any instructions from the principal, or, where there are no instructions, in the principal’s
best interest;

(2) avoid conflicts that would impair your ability to act in the principal’s best interest;

(3) keep the principal’s property separate and distinct from any assets you own or control, unless otherwise
permitted by law;

(4) keep a record or all receipts, payments, and transactions conducted for the principal; and

(5) disclose your identity as an agent whenever you act for the principal by writing or printing the princi-
pal’s name and signing your own name as “agent” in either of the following manner: (Principal’s Name)
by (Your Signature) as Agent, or (your signature) as Agent for (Principal’s Name).

You may not use the principal’s assets to benefit yourself or give major gifts to yourself or anyone else unless
the principal has specifically granted you that authority in this Power of Attorney or in a Statutory Major Gifts
Rider attached to this Power of Attorney. If you have that authority, you must act according to any instructions
of the principal or, where there are no such instructions, in the principal’s best interest. You may resign by
giving written notice to the principal and to any co-agent, successor agent, monitor if one has been named in
this document, or the principal’s guardian if one has been appointed. If there is anything about this document or
your responsibilities that you do not understand, you should seek legal advice.

Liability of agent:
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The meaning of the authority given to you is defined in New York’s General Obligations Law, Article 5, Title
15. If it is found that you have violated the law or acted outside the authority granted to you in the Power of
Attorney, you may be liable under the law for your violation.

(0) AGENT’S SIGNATURE AND ACKNOWLEDGMENT OF APPOINTMENT: It is not required that the
principal and the agent(s) sign at the same time, nor that multiple agents sign at the same time.

1/we , have read the
foregoing Power of Attorney. | am/we are the person(s) identified therein as agent(s) for the principal named
therein.

1/we acknowledge my/our legal responsibilities.

Agent(s) sign(s) here:==>

(acknowledgement(s))

[STATE OF NEW YORK )
) ss.
COUNTY OF )
On the day of , in the year , before me, the undersigned, a

Notary Public in and for said state, personally appeared
, personally known to me or proved to me on the basis of satisfactory evidence to be the
person whose name is subscribed to the within instrument and acknowledged to me that he/she executed the
same in his/her capacity, and that by his/her signature on the instrument, the person or the entity upon behalf
of which the person acted, executed the instrument.

Notary Public

STATE OF NEW YORK )
) ss.:
COUNTY OF )
On the day of , in the year , before me, the undersigned, a

Notary Public in and for said state, personally appeared
, personally known to me or proved to me on the basis of satisfactory evidence to be the
person whose name is subscribed to the within instrument and acknowledged to me that he/she executed the
same in his/her capacity, and that by his/her signature on the instrument, the person or the entity upon behalf
of which the person acted, executed the instrument.

Notary Public]

2008 N.Y. Laws ch. 644, § 19, 5-1513; 2009 N.Y. Laws ch. 4 (amending effective date from March 1, 2009 to
September 1, 2009).

Editor’s Note: This form is a draft POA which is being distributed for comment/suggestions. If you have any comments/
suggestions, please e-mail them to Dan McMahon, NYSBA Publications Director at dmcmahon@nysba.org. A final version
of the new POA form will be distributed once any necessary changes (if any) have been made. Final spacing has not been
determined by the official publishers. Italics have been added to the portions of the new Statutory Short Form Power of
Attorney and Major Gifts Rider that are instructional. Lines representing spaces and acknowledgments in brackets are
illustrative only and have been added for clarity and convenience.
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Power of Attorney New York Statutory Major Gifts
Rider Authorization to Make Major Gifts or Other
Transfers

CAUTION TO THE PRINCIPAL: This OPTIONAL rider allows you to authorize your agent to make major gifts or other
transfers of your money or other property during your lifetime. Granting any of the following authority to your agent
gives your agent the authority to take actions which could significantly reduce your property or change how your property
is distributed at your death. “Major gifts or other transfers” are described in section 5-1514 of the General Obligations
Law. This Major Gifts Rider does not require your agent to exercise granted authority, but when he or she exercises this
authority, he or she must act according to any instructions you provide, or otherwise in your best interest.

This Major Gifts Rider and the Power of Attorney it supplements must be read together as a single instrument.

Before signing this document authorizing your agent to make major gifts and other transfers, you should seek legal advice
to ensure that your intentions are clearly and properly expressed.

() GRANT OF LIMITED AUTHORITY TO MAKE GIFTS

Granting gifting authority to your agent gives your agent the authority to take actions which could significantly reduce
your property. If you wish to allow your agent to make gifts to himself or herself, you must separately grant that authority
in subdivision (c) below.

To grant your agent the gifting authority provided below, initial the bracket to the left of the authority.

( ) | grant authority to my agent to make gifts to my spouse, children and more remote descendants, and
parents, not to exceed, for each donee, the annual federal gift tax exclusion amount pursuant to the Internal
Revenue Code. For gifts to my children and more remote descendants, and parents, the maximum amount

of the gift to each donee shall not exceed twice the gift tax exclusion amount, if my spouse agrees to split gift
treatment pursuant to the Internal Revenue Code. This authority must be exercised pursuant to my instructions,
or otherwise for purposes which the agent reasonably deems to be in my best interest.

(b) MODIFICATIONS:

Use this section if you wish to authorize gifts in excess of the above amount, gifts to other beneficiaries or other types of
transfers. Granting such authority to your agent gives your agent the authority to take actions which could significantly
reduce your property and/or change how your property is distributed at your death. If you wish to authorize your agent to
make gifts or transfers to himself or herself, you must separately grant that authority in subdivision (c) below.

( ) | grant the following authority to my agent to make gifts or transfers pursuant to my instructions, or
otherwise for purposes which the agent reasonably deems to be in my best interest:

(c) GRANT OF SPECIFIC AUTHORITY FOR AN AGENT TO MAKE MAJOR GIFTS OR OTHER TRANSFERS
TO HIMSELF OR HERSELF: (OPTIONAL)

If you wish to authorize your agent to make gifts or transfers to himself or herself, you must grant that authority in this
section, indicating to which agent(s) the authorization is granted, and any limitations and guidelines.

( ) | grant specific authority for the following agent(s) to make the following major gifts or other transfers
to himself or herself:

This authority must be exercised pursuant to my instructions, or otherwise for purposes which the agent
reasonably deems to be in my best interest.
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(d) ACCEPTANCE BY THIRD PARTIES: | agree to indemnify the third party for any claims that may arise
against the third party because of reliance on this Major Gifts Rider.

(e) SIGNATURE OF PRINCIPAL AND ACKNOWLEDGMENT:
In Witness Whereof | have hereunto signed my name on , 20

PRINCIPAL signs here:

(acknowledgment)

[STATE OF NEW YORK )
) ss.:
COUNTY OF )
On the day of , in the year , before me, the undersigned,

a Notary Public in and for said state, personally appeared

, personally known to me or proved to me on the basis of satisfactory evidence to be the person whose
name is subscribed to the within instrument and acknowledged to me that he/she executed the same in his/
her capacity, and that by his/her signature on the instrument, the person or the entity upon behalf of which the
person acted, executed the instrument.

Notary Public]
(f) SIGNATURES OF WITNESSES:

By signing as a witness, | acknowledge that the principal signed the Major Gifts Rider in my presence and

the presence of the other witness, or that the principal acknowledged to me that the principal’s signature was
affixed by him or her or at his or her direction. | also acknowledge that the principal has stated that this Major
Gifts Rider reflects his or her wishes and that he or she has signed it voluntarily. | am not named herein as a
permissible recipient of major gifts.

Signature of witness 1 Signature of witness 2
Date Date

Print name Print name

Address Address

City, State, Zip code City, State, Zip code

(9) This document prepared by:

2008 N.Y. Laws ch. 644, 8§ 19, 5-1514; 2009 N.Y. Laws ch. 4 (amending effective date from March 1, 2009 to
September 1, 2009).

Editor’s Note: This form is a draft POA which is being distributed for comment/suggestions. If you have any comments/
suggestions, please e-mail them to Dan McMahon, NYSBA Publications Director at dmcmahon@nysba.org. A final version
of the new POA form will be distributed once any necessary changes (if any) have been made. Final spacing has not been
determined by the official publishers. Italics have been added to the portions of the new Statutory Short Form Power of
Attorney and Major Gifts Rider that are instructional. Lines representing spaces and acknowledgments in brackets are
illustrative only and have been added for clarity and convenience.
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MOLST. New York State’s Medical Orders
to Honor the Wishes of a Seriously Il Patient

By Judith D. Grimaldi and Tammy R. Lawlor

An 80-year old woman with a terminal illness had
made clear to all those who knew her that she wanted
to remain in her home and did not want any life-
sustaining treatment in the event something occurred.
The frail woman collapsed, her aide instinctively,
and as trained, called 911, and EMS responded to her
residence. Fortunately, she had her bright pink MOLST
form hanging on her refrigerator. The form signed by
her treating physician weeks before in consultation
with her and her family stated that she did not want to
be resuscitated and not to do CPR. The EMS responder
immediately searched for this pink form upon entering
the residence. He had been informed and trained on
carrying out the MOLST medical orders and knew to
look at the preferred location on the refrigerator. The
responder did not revive the woman, because he re-
viewed said form for the medical directives. His actions
honored her wishes as he had the medical orders au-
thorized by her licensed physician. It was unnecessary
for the EMS responder to contact the woman’s health
care agent, to conduct CPR or have her transported to
the hospital awaiting the health care agent’s response
or, worse, provide unwanted emergency treatment and
resuscitation.

MOLST is the newest addition to the end-of-life
medical directives now available to our clients and
to which we as elder law attorneys will be exposed.
MOLST means Medical Order for Life Sustaining
Treatment. As such it is our responsibility to educate
and inform our clients as to the importance of the
MOLST form. Although we cannot complete said
forms with our client, as it is an active medical order,
we can discuss said form and advise him or her of its
potential value. MOLST gives our clients the power to
make their wishes known, while providing the health
care professionals with the authority to carry out their
wishes using a medical directive. It is an agreement
between a doctor and patient as a result of a proscribed
decision-making process. This does not require fur-
ther conversations with the patient or their health care
agent at the time of the health emergency or need for
treatment. It is an actionable order to be followed be-
cause it is an accurate reflection of the patient’s wishes.
The immediacy of MOLST as a medical order is both its
strength and its possible weakness. Therefore training,
education and care must accompany the implementa-
tion of MOLST to ensure it truly reflects the patient’s
wishes and is the result of careful consideration of all
parties involved. As a medical order it is intended to
be used by those who have serious health conditions
and are nearing the end of life. This form is completed
by a health care professional based upon the patient’s

wishes for life-sustaining treatment. The patient and a
medical doctor licensed in the State of New York must
sign the MOLST form. The form is on bright pink paper
so that it can be easily identified in case of an emer-
gency. The MOLST/DNR is not hospital or admission
specific, but can be transferred from one health care set-
ting or care level to another. The original MOLST form
should travel with the patient to different care settings.

Governor Pataki signed the MOLST bill (A.8892,
S.5785) establishing this pilot MOLST program on
October 11, 2005 which was initiated in Monroe and
Onondaga Counties. Said bill allowed for the use of the
MOLST form in lieu of the New York State Nonhospital
Do Not Resuscitate (DNR) form.

Governor Pataki established a carve-out for the
Office of Mental Health (OMH) and Office of Mental
Retardation and Developmental Disabilities (OMRDD).
Under the Surrogate’s Court Procedure Act § 1750-a
and § 1750-b, individuals with mental illness and/or
developmental disabilities with capacity are allowed to
complete a MOLST form.

A Chapter Amendment (A.9479, S.6365) signed
by Governor Pataki on July 26, 2006 permitted EMS to
honor Do Not Intubate (DNI) instructions prior to full
cardiopulmonary arrest. Use of MOLST was passed by
the NYS legislature in June 2008, becoming statewide
and permanent when Governor Paterson signed it into
law on July 8, 2008 in the Public Health Law § 2977
(13). This action amended the public health law and
allowed the MOLST form to be used in community and
hospital settings and EMS services across New York
State.

The MOLST tool was created by a workgroup
of the Community-Wide End of Life/Palliative Care
Initiative in Rochester, New York and was incorpo-
rated into the recently passed statewide program. They
implemented an 8-Step MOLST Protocol to encourage
and foster discussions between terminal patients, their
families and their physicians. It reinforces the impor-
tance of treating these patients with dignity, respect
and compassion. It provides the families with the sup-
port they need and deserve. The workgroup wanted to
strongly encourage those with life-threatening illness
to embrace the process of life and death. It is extremely
important for the patients to engage in certain thought
processes and discussions to appropriately reach deci-
sions that they are comfortable with and that they can
be sure will be carried out. With the 8-Step Protocol,
it allows the individual to plan ahead, know their
choices, make sound decisions and share their wishes
with their family and physicians.
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The MOLST form cannot be changed if the patient
or doctor does not like the form. The form is consistent
with New York State Law and conforms to New York
State Public Health Law. The original MOLST forms
underwent an extensive review process with the New
York State Department of Health (NYSDOH) in 2005.
The current MOLST form revised in August 2008 in-
cludes the amendment to the Public Health Law signed
in July 2008.

There is a primary MOLST form and two supple-
mental forms available. The basic form is the “MOLST
for DNR and other Life Sustaining Treatments” (see
attached). The types of treatment that are included in
the form are comfort care; limited medical intervention;
hospitalizations and transfers; artificial nutrition and
hydration; and/or antibiotics. There is sufficient room
to describe the specific wishes of the individual.

One of the supplemental forms is the “MOLST for
MINORS” which is completed in consultation with
the parent or legal guardian. There are specific instruc-
tions regarding efforts to contact the noncustodial
parent. The second supplemental form is the “MOLST
for ADULTS” which is for adults who lack capacity.
This form requires the physician to determine who the
proper surrogate to make decisions is, and it requires
the surrogate to sign before witnesses.

The MOLST is divided into sections to address
each health care directive separately. Section A pro-
vides for resuscitation instructions and is equivalent
to the Hospital DNR. If Section A is not completed, the
patient will be revived. Section B addresses DNR as it
applies to cardiac arrest (CPR). Section E provides for
the ability to set trial periods for treatment. For exam-
ple, trial periods for artificial feeding, intubations and
ventilation and methods of pain relief and comfort care
are provided in an easily understood method. MOLST
can also limit future hospitalizations to instances when
pain or severe symptoms cannot be controlled at home
or in a long-term-care facility. Additional instructions
can also be included to address treatment decisions
concerning such care as: dialysis, implantable defibril-
lators and the duration of time-limited trials. The form
is intended to be periodically reviewed and renewed
based upon any changes in the current medical con-
dition. An entire section F is dedicated to changes to
the MOLST form. The entire MOLST form should be
reviewed and renewed by a physician when the patient
is transferred from one facility to another; there is a
substantial change in the person’s health status; or the
patient’s/resident’s treatment preferences change.

Certain deadlines have been established outlining
when the physician should review the form according
to the patient’s treatment setting:

= Hospital: at least every seven (7) days

= Nursing Home/Skilled Nursing facility: at least
every sixty (60) days

= Nonhospital/community setting: at least every
ninety (90) days

When completing the MOLST form, the issue of
capacity may arise and the physician must make a
determination as to capacity. Under NYS Public Health
Law, before using a DNR order, a determination of
capacity to consent to a DNR order must be made. For
a patient who lacks decision-making capacity and does
not have a valid DNR order executed, a doctor must
first document the cause, nature and extent of the lack
of capacity. With patients who lack capacity due to
“mild dementia,” the determination must be affirmed
by a concurring physician before issuing a DNR order.
The concurring physician does not need to be board
certified or board eligible in psychiatry. Other types of
patients who may lack decision-making capacity are
individuals with mental retardation, developmental
disabilities, head injury, delirium or mental illness. For
those individuals with mental retardation or devel-
opmental disability, the concurring opinion must be
provided by a physician or psychologist with special
experience or training in the field of developmental
disabilities. If the individual lacks capacity because of
mental illness, the concurring physician must be board
certified in psychiatry.

If the individual had capacity when the original
MOLST form was completed, but no longer has capac-
ity at renewal, the health care professional must rely on
information in the medical record. The reviewer will
seek documentation that the patient fully participated
in the prior conversations which created the order.
There will be a presumption that the patient had deci-
sional capacity at the time of the MOLST completion.
The Health Care Agent, if available, can also renew
the MOLST with the physician and affirm the patient’s
prior decisions. Health care professionals are directed
to take the following steps before using MOLST when
the patient cannot verify the directions given in the
MOLST form:

= Assess the patient’s capacity at the time of sign-
ing the form.

= Review admission or transfer papers for evi-
dence of documentation of the conversations at
the original execution of the MOLST form.

= If no documentation is available, verify infor-
mation through the physician who completed
the MOLST form, as the physician’s license and
phone number are on the form.

In the event changes are not able to be made direct-
ly on the MOLST form, verbal orders are acceptable if
followed later by a physician signature and documen-
tation. Hospitals can rely solely on the MOLST form to
withhold and discontinue life-sustaining treatments.
The form clearly states to follow these orders first, and
then contact the physician. The state’s basis for the su-
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perior weight given to MOLST over other directives is
based on the fact that MOLST’s creation was preceded
by thoughtful prior discussions between the patient
and the health care professionals. It is presumed that
the MOLST discussions were shared with the family
and the appointed surrogate. The resulting form is
based on informed medical decision-making and docu-
mented patient preferences.

The MOLST form is not intended to replace
traditional advance directives including the Health
Care Proxy and Living Will. A Health Care Proxy and
Living Will are for all adults over the age of 18. These
documents apply only when the patient is unable to
make his or her own health care decisions. Said docu-
ments are signed by the patient and witnessed by two
individuals; however, a physician does not need to be
involved in the completion of said documents. These
documents are future directives and can be dormant
but in existence for many years. In the alternative,
MOLST is intended to apply immediately for treatment
of a serious illness. MOLST is not conditional on losing
decision-making capacity but is an active consent to a
present situation.

In signing the legislation, Governor Paterson said,
“People should be allowed as much say in their end-
of-life care as they would have at any other time. This
bill will allow many people who are critically ill to
make enduring decisions on the care they will receive.
These will be difficult decisions for every person to
make, but they should have the freedom to make
them.” The Governor was supported by State Health
Commissioner Richard F. Daines, M.D.: “I congratulate
Governor Paterson on signing this bill. This will give
patients more choices for end-of-life care. It expands
patients’ instructions beyond a do-not-resuscitate order
into areas of intubation and medication, which many
end-stage patients would like to control for themselves
as much as possible.”

As with any new form, there is bound to be some
institutional hesitancy and confusion. Dr. Patricia Bom-
ba, the Medical Director of BC/BS Excellus in Roches-
ter, NY, who spearheaded the introduction of MOLST
through the Community-Wide End of Life Palliative
Care Initiative in Monroe and Onondaga Counties, is
working on trainings statewide to introduce the proper
use and benefits of MOLST. Dr. Bomba states, “We are
encouraging implementation of MOLST through use of
our comprehensive website with over 40 detailed FAQs
and through a series of all day MOLST conferences for
hundreds of New York State professionals. We are try-
ing to ensure that everyone across New York State has
access to the MOLST program when needed.”

Elder law practitioners will need to become famil-
iar with the form and the projected use in home, nurs-
ing homes, home care agencies, and hospitals for indi-
viduals who are facing end-of-life issues. As attorneys,

it is our responsibility to encourage our clients to en-
gage in these discussions with their family and physi-
cians. Extensive training materials and information are
readily available on the MOLST website developed by
Dr. Bomba at www.CompassionandSupport.org. This
site provides insightful scenarios to consider which will
promote productive conversations about care choices
between our clients, their families and physicians.

The concern in the elder law community is that
the documentation needed to keep the MOLST ac-
curate is too ambitious for the present chaotic medical
system. The fear is that the forms will be completed
as routine admission forms and not as a stimulus to
necessary end-of-life decision making. Many patients
arrive at nursing homes with inadequate documenta-
tion on their primary condition and general medical
orders. It seems unlikely that the MOLST will survive
the transfer from hospital to nursing home any better.
Families often report that the patient is discharged to
the facility with bare bones medical information and
the family often must report the history. They are often
asked by the nursing home and rehabilitation facility to
sort out the medications and care issues. It is optimis-
tic that the transferring of detailed documentation of
MOLST conversations will routinely occur. Yet, itis a
goal worth striving for; but we should be prepared for
some failures. Thus, our clients should be warned that
MOLST may need to be completed again in the nurs-
ing home setting and renewed if the end-of-life order
is central to the care needed at the new facility. Many
people are concerned that the MOLST will invalidate or
undermine the Health Care Proxy; however, this is un-
founded in that the agent is expected to be involved in
this order and will be required to consent if the patient
is unable to do so.

MOLST can be a welcomed source of end-of-life
planning for the individual who faces a terminal illness
or end-stage chronic illness where there is no hope of
improvement. MOLST, when executed with the care
and support of the treating physician, can ensure dig-
nity and efficiency in the end of life treatment. The im-
mediacy of the “Medical Order” can deliver treatment
in the manner preferred and eliminate the negotiations,
angst and often uncertainty which can accompany this
stage of care. Copies of the MOLST form are available
at www.CompassionandSupport.org. As attorneys we
do not have the power to complete said forms, but we
do have the power to inform and suggest that our cli-
ents engage in the process with their physicians. Look
for the formal introduction of MOLST statewide as part
of National HealthCare Decisions Day set for April 16,
20009.

Judith D. Grimaldi and Tammy R. Lawlor are Co-
Chairs of NYSBA's Elder Law Section’s Health Care
Issues Committee.

NYSBA Elder Law Attorney | Spring 2009 | Vol. 19 | No. 2 17



SEND FORM WITH PATIENT/RESIDENT WHENEVER TRANSFERRED OR DISCHARGED

Last Name/First/Middle Initial of Patient/Resident

MOLST

Medical Orders for Life-Sustaining Treatment
Do-Not-Resuscitate (DNR) and iy StatelZip
other Life-Sustaining Treatments (LST)

This is a Physician’s Order Sheet based on this patient/resident’s current medical condition Patient/Resident Date of Birth
and wishes. It summarizes any Advance Directive. If Section A is not completed, there are (mm/dd/yyyy)

no restrictions for this section. When the need occurs, first follow these orders, then contact
physician. Review the entire form with the patient. Any section not completed implies full Gender M F
treatment for that section. WARNING: If patient lacks medical decision-making capacity as
a result of mental retardation or developmental disability or has a legal guardian, specific, Unique Patient Identifier (Last 4 SSN)
mandatory procedures need to be followed. Review information and seek legal counsel.

Address

This form should be reviewed and renewed periodically, as required by New York State and Federal law or regulations, and/or if:
» The patient/resident is transferred from one care setting or care level to another, or
» There is a substantial change in patient/resident health status (improvement or deterioration), or
» The patient/resident treatment preferences change

Section | RESUSCITATION INSTRUCTIONS (ONLY for Patients in Cardiopulmonary Arrest):
(If patient/resident has no blood pressure, no pulse and no respiration) This form can be used in all settings, including community.
A [0 Do Not Resuscitate (DNR)*/Allow Natural Death *[DNR=No CPR, endotracheal intubation or mechanical ventilation]

Check One O Full Cardio-Pulmonary Resuscitation (CPR) [No Limitations; accepts intubation and mechanical ventilation|

Box Only ¥ For incapacitated adults; and/or for therapeutic or medical futility exceptions; and/or for residents of OMH, OMRDD or correctional facilities, also
complete relevant sections of Supplemental DNR Documentation Form for Adults. For residents of OMRDD without capacity in the community, also
complete NYSDOH Nonhospital DNR form. For minor patients, also complete Supplemental DNR Documentation Form for Minors.

Section | DNR (CPR) CONSENT OF PATIENT/RESIDENT WITH DECISION-MAKING CAPACITY:

B Section A reflects my treatment preferences.
Pationtl Patient/Resident Signature [ Check if verbal consent * Print Patient/Resident Name Date
Resident/
Health Care Witness of Patient/Resident Signature or Verbal Consent Print Witness Name Date
Agent or
Surrogate Witness of Patient/Resident Signature or Verbal Consent Print Witness Name Date
Decision- *Patient with capacity can provide verbal consent in the presence of two adult witnesses. Written consent requires only one witness signature.
Maker If verbal consent, one witness must be a physician. In facility, physician must be affiliated with the facility, e.g. resident physician qualifies.

Comsentor | DNR (CPR) CONSENT or HEALTH CARE AGENT (HCA) orR SURROGATE DECISION-
MAKER FOR PATIENT / RESIDENT WITHOUT DECISION-MAKING CAPACITY: This document

reflects what is known about the patient/resident’s treatment preferences. For Patient/Resident without decision-making capacity, or when
medical futility or therapeutic exception is used, Supplemental MOLST Documentation Form MUST be completed and should always

Comp!e;?e accompany this MOLST Form. If patient/resident has a legal and valid DNR previously completed while patient/resident had capacity,
i off g attach to MOLST. O Prior DNR form attached 0 Supplemental Documentation Form completed

subsections

of Section B

HCA/Surrogate Signature [ Check if verbal consent Print Name Date
Relationship to Patient/Resident:

Witness Signature Print Witness Name Date
(Must witness HCA/surrogate signature or verbal/telephone consent)

Section | Physician Signature for Sections A and B:

C Physician Signature Print Physician Name Date
Physician (Must Witess Patient/Resident Signature or obtain Verbal Consent. Resident physician signature must be co-signed by licensed physician.)
foflgg.f:;::,f Physician License #: Physician Phone/Pager #:
and B It is the responsibility of the physician to determine, within the appropriate period, (see below) whether this order continues to be

appropriate, and to indicate this by a note in the person’s medical chart. The issuance of a new form is NOT required, and under the law
this order should be considered valid unless it is known that it has been revoked. This order remains valid and must be followed, even if it
has not been reviewed within the appropriate time period. The physician must review these orders as follows: Hospital: at least every
7 Days; Nursing Home/Skilled Nursing Facility: at least every 60 Days; Nonhospital/Community Setting: at least every 90 Days

Section | ADVANCE DIRECTIVES: Patient/Resident has completed an additional document that provides

guidance for treatment measures if he/she loses medical decision-making capacity:
D [] Health Care Proxy [] Living Will [J] Other Written Documentation or Oral Advance Directive
B-1620 Revised August 2008 MOLST is consistent with PHL.§2977(13) and cannot be altered. Page 10f4 MOLST-001-main-4-1
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Section

E

Physician
may
complete
Sorm with
patient who
has capacity
or with
Health Care
Agent.
Include
Section E
consent.

subsection at the time of completion.

HIPAA Permits Disclosure of MOLST to Other Health Care Professionals & Electronic Registry as necessary for treatment.

ORDERS FOR OTHER LIFE-SUSTAINING TREATMENT AND FUTURE
HOSPITALIZATION: (If patient/resident has pulse and/or is breathing)

Review patient’s goals and patient’s choice of interventions and then complete orders for appropriate subsections. Blank
subsections can be completed at a later date. If patient has decision-making capacity, patient should be consulted prior to
treatment or withholding thereof. After confirming consent of appropriate decision-maker, obtain signature or verbal
consent and complete the consent section of Section E, at the bottom of this page. Physician must sign and date each

ADDITIONAL TREATMENT GUIDELINES: (Comfort measures are always provided.)

0O Comfort Measures Only — The paticnt is treated with dignity and respect. Reasonable measures are made to offer food and
fluids by mouth. Medication, positioning, wound care, and other measures are used to relieve pain and suffering. Oxygen, suction and
manual treatment of airway obstruction are used as needed for comfort. Do Not Transfer to hospital for life-sustaining treatment.
Transfer if comfort care needs cannot be met in current location.

0 Limited Medical Interventions - Oral or intravenous medications, cardiac monitoring, and other indicated treatments
are provided except as specified in Sections A or E. Guidance about acceptable/unacceptable interventions relevant
to this patient/resident may be written under “Other Instructions” below. May consider less invasive airway support
(e.g. CPAP, BIPAP). Transfer to the hospital as indicated.

MD Signature: Date:

O No Limitations on Medical Interventions - All indicated treatments
are provided except as specified in Sections A. Transfer to the hospital is
indicated, including intensive care.

Physician may
complete form
Jor
incapacitated
patients
without Health
Care Agent
only with
clear and

ADDITIONAL INTUBATION AND MECHANICAL VENTILATION INSTRUCTIONS: If patient/

resident chooses DNR, review all options if patient/resident has progressive or impending pulmonary failure without acute
cardiopulmonary arrest. If patient chooses full CPR, review options of trial and long-term intubation & mechanical ventilation:

O Do Not Intubate (DNI)
(Review available symptomatic treatment of dyspnea: oxygen, morphine, etc.)

O A trial period of intubation and ventilation O A trial of BIPAP
(Discuss duration of trial and document in other instructions.)

O A trial of CPAP

MD Signature: Date:

O Intubation and long-term mechanical ventilation, if needed

convincing
evidence.
Include
Section E
consent.

FUTURE HOSPITALIZATION / TRANSFER: (For long-term care residents and home patients)
O No hospitalization unless pain or severe symptoms cannot be otherwise controlled.

O Hospitalization with restrictions outlined in Sections A and E, | MP Signature: s

Physician
should
consult legal
counsel for
MR/DD

ARTIFICIALLY ADMINISTERED FLUIDS AND NUTRITION: (if Health Care Agent makes

decision, it must be based on reasonable knowledge of patient/resident’s wishes.)

O No feeding tube (offer food/fluids as tolerated) 0O No IV Fluids (offer food/fluids as tolerated)

O A trial period of feeding tube O A trial of IV fluids

O Long-term feeding tube, if needed M Sygmtave; Dare:

patients
without
capacity. See

ANTIBIOTICS:

0 No antibiotics (except for comfort) O Antibiotics WP Stgnanre. o

Surrogate's
Court

OTHER INSTRUCTIONS: (May include additional guidelines for starting or stopping treatments in

Procedure | sections above or other directions not addressed elsewhere.)
Act §1750-b.
MD Signature: Date:
CONSENT FOR SECTION E OF PERSON NAMED IN SECTION B: Significant thought has
. been given to life-sustaining treatment. Patient/resident preferences have been expressed to the physician and this
Section E ; e
=~ | document reflects those treatment preferences. As the medical decision-maker, I confirm that the orders
Lonsent | yocumented above in Section E reflect patient/resident’s treatment preferences.
P
Signature 0 Check if verbal consent Print Name Date
B-1620 Revised August 2008 MOLST is consistent with PHL§2977(13) and cannot be altered. Page 2 of4 MOLST-001-main-4-2
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SEND FORM WITH PATIENT/RESIDENT WHENEVER TRANSFERRED OR DISCHARGED
RENEW / REVIEW INSTRUCT]ONS Last Name/First/Middle Initial of Patient/Resident

MOLST (DNR and Life-Sustaining Treatment) | A4

This form should be reviewed and renewed periodically, as required by City/State/Zip
New York State and Federal law or regulations, and/or if:

» The patient/resident is transferred from one care setting or care Patient/Resident Date of Birth
level to another, or (mm/dd/yyyy)

» There is a substantial change in patient/resident health status Gender M F
(improvement or deterioration), or

> The patient/resident treatment preferences change Unique Patient Identifier (Last 4 SSN)

How to Complete the MOLST Form

»MOLST must be completed by a health care professional, based on patient preference and medical indications.

»Follow the 8-Step MOLST Protocol found at www.CompassionandSupport.org.

»MOLST must be signed by a NYS licensed physician to be valid. Verbal orders are acceptable with follow-up signature by a
physician in accordance with facility/community policy.

> If patient/resident has a legal and valid DNR previously completed while patient/resident had capacity, attach to MOLST.
»Use of original form is strongly encouraged. Photocopies, FAXes and an electronic representation of the original signed
MOLST are legal and valid.

How to Review MOLST Form:

Step 1: Review Sections A through E
Step 2: Complete Section F below:
2a. If no changes, sign, date and check the “No Change” box.
2b.For additions to Section E “optional” directives, complete the relevant subsections(s) after securing consent from
the appropriate decision-maker, sign and date subsection(s) in Section E. Then sign, date and check “Changes-
Additions only” in box below.
2c.For substantive changes, (i.e. reversal of prior directive), write “VOID” in large letters on pages 1 and 2, and
complete a new form. Check box marked “FORM VOIDED, new form completed”. (RETAIN voided MOLST
form in chart or medical record, or as required by law.)
2d.If this form is voided and no new form is completed, full treatment and resuscitation will be provided. Write
“YOID” in large letters on pages 1 and 2 and check box marked “FORM VOIDED, no new form.” (RETAIN
voided MOLST form in chart or medical record, or as required by law.)

For detailed information about the MOLST Program, view www.ComEassionandSuEEort.org.
Review of this MOLST Form

Section Date Reviewer’s Name Location of Review Outcome of Review
F and Signature

[1 No Change

’ (1 Changes — Additions only

(Review |1 FORM VOIDED, new form completed
of this "I FORM VOIDED, 10 new form

Form) 1 No Change

[1 Changes — Additions only

[J FORM VOIDED, new form completed
[1 FORM VOIDED, no new form

[ No Change

[J Changes — Additions only

[0 FORM VOIDED, new form completed
[ FORM VOIDED, no new form

[1 No Change

[l Changes — Additions only

[ FORM VOIDED, new form completed
[1 FORM VOIDED, no new form

[1 No Change

[ Changes — Additions only

“1 FORM VOIDED, new form completed
[1 FORM VOIDED, no new form

Pages 3 & 4 contain directions and renewals only. Continue Section F on Page 4
B-1620 Revised August 2008 MOLST is consistent with PHL§2977(13) and cannot be altered. Page 3 of 4 MOLST-001-main-4-3
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SEND FORM WITH PATIENT/RESIDENT WHENEVER TRANSFERRED OR DISCHARGED

Section

Review of this MOLST Form (Con’t from Page 3)

F Date

Reviewer’s Name
& Signature

Location of Review

Outcome of Review

(Review
of this
Form)

[J No Change

[ Changes — Additions only

[1FORM VOIDED, new form completed
[1 FORM VOIDED, no new form

[1No Change

[1 Changes — Additions only

[1 FORM VOIDED, new form completed
[1 FORM VOIDED, no new form

[ No Change

[1 Changes — Additions only

(1 FORM VOIDED, new form completed
[1FORM VOIDED, no new form

[JNo Change

[ Changes — Additions only

[1 FORM VOIDED, new form completed
[1FORM VOIDED, no new form

[1No Change

[l Changes — Additions only

[1FORM VOIDED, new form completed
[0 FORM VOIDED, no new form

71 No Change

[1 Changes — Additions only

71 FORM VOIDED, new form completed
1 FORM VOIDED, no new form

[1No Change

[0 Changes — Additions only

[1 FORM VOIDED, new form completed
(1 FORM VOIDED, no new form

[1No Change

[ Changes — Additions only

[1FORM VOIDED, new form completed
[1 FORM VOIDED, no new form

[1No Change

[] Changes — Additions only

[ FORM VOIDED, new form completed
[1 FORM VOIDED, no new form

[JNo Change

[J Changes — Additions only

[1FORM VOIDED, new form completed
[ FORM VOIDED, no new form

[1No Change

[1 Changes — Additions only

[ FORM VOIDED, new form completed
1 FORM VOIDED, no new form

B-1620 Revised August 2008

MOLST is consistent with PHL§2977(13) and cannot be altered.

[1No Change

[ Changes — Additions only

1 FORM VOIDED, new form completed
[1FORM VOIDED, no new form

Page 4 0of4 MOLST-001-main-4-4
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NYC Medicaid Program Revises M11qg Form—
Medical Request for Home Care

By Valerie Bogart

For the first time in over
20 years, the New York City
Medicaid Home Care Ser-
vices Program has revised
the Form M11q, the Medi-
cal Request for Home Care.
This is the form signed by
the treating physician that
describes the medical and
functional need for Medicaid
personal care services (a/k/a home attendant services)
in New York City. Each local county’s Medicaid pro-
gram designs its own “physician’s order” form, which
is a required part of the assessment process for person-
al care services.! The M11q is New York City’s version
of the form.

= The new M11q can be found at http://onlinere-
sources.wnylc.net/healthcare/docs/M-11Q fill-
able.pdf (11708 version). See explanation below
re this electronic version.

1.  When is new form effective, and can | still use
the old M11q?

According to the NYS Department of Health “Med-
icaid Update,” the new form has been implemented
since December 1, 2008. “The Home Care Services
Program will continue to accept the current M11q form
until May 31, 2009. Providers may obtain a copy of the
revised (11/08) M11q form by contacting the Home
Care Services Program at (212) 360-5030 or (212) 360-
5434. Providers are encouraged to reproduce the form
for their use.”?

2. How is the new form different from the old
form?

= The main change is that the “Physician’s Cer-
tification” section, which is where the treating
physician signs the form, has been moved from
the bottom of Page 3 to the top of Page 4, and
has been significantly enlarged. This change is
discussed at length below. As a result, the space
for additional comments on Page 4, which was
formerly the entire page, has been significantly
reduced. A fifth page for comments will have to
be submitted. (See Template for comment page,
created by Selfhelp, posted at http://onlinere-
sources.wnylc.net/healthcare/docs/M-11q%20
Continuation.dot.

= The Physician’s Certification on page 4 now has
a helpful reminder that the physician’s signature

must be within 30 days after the medical exam
of the patient, which is a requirement in the state
regulation.

= Page 1:
has a new NYC HRA logo,

= requests that the Client’s Name be stated
LAST NAME first, and

= Section Il—Medical Status, page 1: ICD Code
must be entered next to the primary and
secondary diagnosis.

3. How has the Physician’s Certification changed?

The old certification was written in a small typeface
at the bottom of page 3 and provided:

I, the undersigned physician, do
certify that all the medical information
contained within this form is both true
and complete to the best of my knowl-
edge and that | may be contacted for
further clarification.

The new certification is written in large bold type-
face and takes up nearly a third of page 4:

I, the undersigned physician, cer-

tify that this patient can be cared for
at home, and that | have accurately
described his or her medical condi-
tion, needs and regimens, including
any medication regimens, at the time |
examined him or her. | understand that
I am not to recommend the number

of hours of personal care services that
patient may require. | also understand
that this physician’s order is subject

to the New York State Department of
Health regulations at Part 515, 516,
517, and 518 of Title 18 NYCRR, which
permit the Department to impose
monetary penalties on, or sanction and
recover overpayments from, providers
or prescribers of medical care, ser-
vices or supplies when medical care,
services or supplies that are unneces-
sary, improper or exceed the patient’s
documented medical condition are
provided or ordered.
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4. What are at Parts 515, 516, 517, and 518
of Title 18 N.Y.C.R.R mentioned in the
Certification?

These are rules that have been in effect since at
least the early 1990s that provide sanctions and penal-
ties for physicians who commit fraud, abuse, or who
knew or had reason to know that services they pre-
scribed were unnecessary, improper, or exceeded the
patient’s medical condition.

Part 515 Provider Sanctions—general section
about sanctions against providers for
“unacceptable practices,” which include
“Furnishing or ordering medical care,
services or supplies that are substantially
in excess of the client’s needs.” Sec. 515.2
(12).

Part 516 Monetary Penalties against providers for
unacceptable practices

Part 517 Provider Audits—requires providers
who bill Medicaid fee-for-service to
retain records for six years

Part 518 Overpayments—Providers may be re-
quired to repay the state for inappropri-
ate, improper, unnecessary or excessive
care furnished directly or that the physi-
cian prescribed. “Medical care, services
or supplies ordered or prescribed will
be considered excessive or not medically
necessary unless the medical basis and
specific need for them are fully and prop-
erly documented in the client’s medical
record.”

5. If these sanctions have been on the books
since the early 1990s, why is HRA now
highlighting them?

A high-level HRA administrator explained that a
recent federal audit found that some physicians who
signed M11q forms had no record of ever seeing the
individuals described in the M11q’s as patients. Sign-
ing an M11q for a patient whom the doctor never saw
would, of course, be a violation of the rules and subject
to sanctions. However, the new certification goes
further and warns doctors against prescribing services
that are “unnecessary, improper or exceed the patient’s
documented medical condition.” As long as a physi-
cian retains records of their treatment of the patient for
the requisite six years, these records reflect the patient’s
medical condition as described in the M11q, and the
physician uses his or her reasonable professional judg-
ment in recommending the amount of personal care
services as medically necessary, he or she could not be
subject to any sanctions.

= Advocates can tell physicians that the warning
must meant to weed out fraud—not good faith
assessments of necessary services.

6. What about the part of the Certification
that states, “l understand that | am not to
recommend the number of hours of personal
care services that patient may require”?

Since 1992, state regulations have provided that
in the physician’s order (M11q in NYC), the “medi-
cal professional must not recommend the number of
hours of personal care services that the patient should
be authorized to receive.” 18 N.Y.C.R.R. § 505.14(b)(3)
(1)(3). The rule was unsuccessfully challenged in court,
so remains on the books.® However, later developments
in the personal care assessment process give author-
ity for the treating physician to recommend, if not the
number of hours, the “span of time” during which the
need for personal care services arises. Also, the regula-
tion requires that the physician “certify that the patient
can be cared for at home.” The physician could believe
it necessary to qualify that the patient can be cared for
at home provided that home care is provided during x
times of day.

1. Local districts may not use “a task-based assess-
ment when the applicant or recipient of personal
care services has been determined by the social
services district or the State to be in need of 24-
hour personal care, including continuous (split-
shift or multi-shift) care, 24-hour sleep-in care or
the equivalent provided by formal or informal
caregivers. The determination of the need for
such 24-hour personal care, including continu-
ous (split-shift or multi-shift) care, shall be made
without regard to the availability of formal or
informal caregivers to assist in the provision of
such care.” 18 N.Y.C.R.R. § 505.14(b)(5)(v)(d), as
amended effective Nov. 1, 2001.4

COMMENT: Since the physician’s order (M11q)
is a key part of the assessment process, the
district cannot determine the need for 24-hour
personal care without the treating physician’s
assessment.

2. While this regulation does not expressly state
that the treating physician must be consulted as
to whether 24-hour care is needed, other parts of
the regulations state:

= The physician “must complete the physician’s
order form accurately describing the patient’s
medical condition and regimens, including any
medication regimens, and the patient’s need for
assistance with personal care services tasks. . ..”
18 N.Y.C.R.R. § 505.14(b)(3)(i)(2)(2).

COMMENT: Accurate description of the “pa-
tient’s need for assistance” with tasks such as
ambulation, transfer and toileting would neces-
sarily include discussion of the frequency of such
needs over a 24-hour span.
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= “A physician must sign the physician’s order
form and certify that the patient can be cared for
at home.” 18 N.Y.C.R.R. § 505.14(b)(3)(i)(b).

COMMENT: A physician could believe it profes-
sionally necessary to qualify this certification

by certifying that the patient can be cared for at
home provided that 24-hour or x hours of care
are provided.

= In the statewide settlement in Rodriguez v. No-
vello, Stipulation and Order of Settlement, dated
December 19, 2002, the State agreed to modify
procedures for task-based assessment. The direc-
tive that implements the settlement, called GIS 03
MA/003, dated 1/24/03 7 clarifies that “The as-
sessment process should evaluate and document
when and to what degree the patient requires
assistance with personal care services tasks and
whether needed assistance with tasks can be
scheduled or may occur at unpredictable times
during the day or night.” In addition, the GIS
provides that “a care plan must be developed
that meets the patient’s scheduled and unsched-
uled day and nighttime personal care needs.” It
also provides that personal care services include
“the appropriate monitoring of the patient while
providing assistance with the performance of a
Level Il personal care services task, such as trans-
ferring, toileting, or walking, to assure the task is
being safely completed.”

COMMENT: Since the treating physician must,
in the M11q, describe the “patient’s need for as-
sistance with personal care services tasks” (see
above), discussion of whether these needs occur
“at unpredictable times during the day or night”
is a necessary part of the physician’s description.
Likewise, the physician should discuss whether
and during what span of time the patient needs
monitoring (also called “cueing,” “prompting,”
or “contact guarding”) to assure safe completion
of tasks of transferring, toileting, or walking.

= Part of the settlement in Rodriguez applies only to
New York City, since it involved claims against
the NYC Medicaid program. The City agreed to
modify the City’s nurse’s assessment form® so
that if the nurse identifies a need for assistance
with any of the three key activities of ambulat-
ing, transferring or toileting, the nurse must “in-
dicate the span of time over which the assistance
of a home attendant is required” or explain why
assistance is not needed over a span of time.

COMMENT: Since state regulations require that
the nurse’s assessment must include “a review
and interpretation of the physician’s order,” 18
N.Y.C.R.R. 8 505.14(b)(3)(iii)(b)(1), the physician’s

opinion of the “span of time” during which there
are needs with ambulating, transferring or toilet-
ing would have to be considered.

COMMENT—AnN informal poll of advocates, including
Selfhelp staff, found they have never heard of an

M11q being rejected because the physician stated

the number of hours that are needed, despite the

1992 regulation. We believe that if it was rejected,

the case developments described above that require
consideration of the “span of time” in which needs
arise supersedes the regulation and justifies the
physician’s recommendation.

7. Can the form be completed electronically?

To our knowledge, HRA has not made the form
available electronically. Selfhelp created an electronic
version of the M11q which can be filled in electronically
and can be downloaded at http://onlineresources.
whnylc.net/healthcare/docs/M-11Q fillable.pdf. This
formatting (which is thanks to David Silva, Ass’t.
Director of Selfhelp’s Evelyn Frank Legal Resources
Program) is not a feature of the official form. Though
you can download the blank form and make copies,
you cannot save changes typed into the form unless
you have an advanced version of Adobe Acrobat (not
just the free Reader) or similar PDF program.

COMMENT PAGE: Since the Comment section on
page 4 is now so short, you will probably want to
attach extra comments. David Silva of Selfhelp has
created a template for this extra page, posted at http:.//
onlineresources.wnylc.net/healthcare/docs/M-11q%20
Continuation.dot.

Endnotes
1. 18 N.Y.C.R.R. § 505.14(b).
2. NYS DOH Medicaid Update, December 2008, \Vol. 24, Issue 14,

p. 9 (posted at http://www.health.state.ny.us/health_care/
medicaid/program/update/2008/2008-12.htm).

3. Kuppersmith v. Perales, 688 N.Y.S.2d 96 (1999), affirming 668
N.Y.S.2d 381 (App. Div., 1st Dept. 1998).

4. This regulation was amended pursuant to the Stipulation in
Mayer v. Wing, and is known as the “Mayer-Three” exception
to Task-Based Assessment. See GIS Message 01 MA/044.
Mayer v. Wing, 922 F. Supp. 902 (S.D.N.Y. 1996), modified in part,
unpublished Orders (May 20 and 21, 1996), Stipulation & Order
of Discontinuance (Nov. 1, 1997)(Agreement to amend this
regulation is in 11/1/97 Stipulation).

5. http://www.health.state.ny.us/health_care/medicaid/
publications/docs/gis/03ma003.pdf.

6. Nurse’s assessment is required under 18 N.Y.C.R.R. 505.14(b)(3)
(iii).

Valerie J. Bogart is Director of the Evelyn Frank
Legal Resources Program Selfhelp Community
Services Inc. in New York City. She received her J.D.
from the New York University School of Law.
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Transfer Strategy Tip Under the DRA—
Transfer to Adult Disabled Children

By Valerie J. Bogart and Ronald C. Mayer

Every Medicaid planning lawyer knows the excep-
tions to the transfer penalties for Medicaid, and the
vital importance of ascertaining whether one of these
exceptions exists. For one of the key exceptions, most
lawyers ask the client, “Do you have any children who
are disabled?” The image that this question conjures
up in the minds of both the lawyer and the client is of
a younger child, perhaps in his or her 30s or 40s, but
definitely under age 65, who receives Social Security
Disability or Supplemental Security Income benefits.

Lawyers need to think outside the box and expand
this inquiry into whether the client may have a “dis-
abled child” over age 65 for purposes of the transfer
penalty exceptions. Many of our senior clients about to
or planning to enter a nursing home are of very ad-
vanced age, and their children are also elderly—in their
60s and 70s. These children are now receiving Social
Security retirement benefits based on having attained
the age of 65. Many worked until they reached retire-
ment age, so never received Social Security disability
benefits. However, with aging, many of these elderly
children are now “disabled” within the meaning of the
Social Security disability standards. They are not work-
ing now, and they cannot go back to their past work
because of physical and/or mental impairments.

For adult children who were not determined “dis-
abled” before reaching age 65, a transfer to the adult
child will be exempt only if the Medicaid program
determines the child “disabled.” You must request this
determination when you file the institutional Medicaid
application, asserting that a transfer is exempt based
on this disabled adult child exemption. A new State
Department of Health directive issued on December 29,
2008 confirms that Medicaid disability reviews must
be conducted for a non-applying adult child where the
applicant asserts that a transfer of assets to the child is
exempt based on the child’s disability. NYS DOH GIS
08-MA-036, “Disability Reviews for Adult Children
over 65.”1 Prior to issuance of this GIS directive, advo-
cates encountered instances where the Medicaid office
refused to determine the disability of an adult child
who was not herself applying for Medicaid.

The Process for Determining Disability

The Medicaid program has long had a procedure
for determining disability for individuals who have not
yet been determined disabled by the Social Security
Administration.? The procedure is primarily used for
Medicaid recipients between ages 21 and 65 who are

in the “single adult or childless couple” category (S/
CC). Not having children in their care who are under
age 21, these individuals are eligible only for state-
funded Medicaid, which does not allow spend-down
of income, and uses less favorable budgeting rules than
the federally funded Medicaid groups—the aged, blind
and disabled, and families with children under age 21.
A determination of disability for these individuals, who
are often pursuing appeals of denials of Social Security
or SSI disability benefits, helps both the individual and
the state, by drawing down federal funding.

Many elder lawyers have become familiar with
the procedure for requesting the Medicaid program to
make a determination of disability when they enroll a
client in the NYSARC or other pooled trust to eliminate
the Medicaid spend-down for Medicaid recipients over
age 65.% The same procedure is used to determine an
adult child’s disability for establishing an exemption
from the transfer penalty. Two forms must be complet-
ed and submitted:

(1) LDSS-486T, or Medical Statement of Disability,
which is completed and signed by the treating
physician, describing diagnoses, symptoms,
functional limitations, and medical history and

(2) LDSS-1151, Disability Interview, completed
by client or her advocate or family member,
describing the disabled child’s education, work
history, and functional limitations.*

The elder lawyer should become versed in the
standards used by the Social Security Administration
to determine disability, which are the same standards
used by Medicaid, to present the evidence in an
organized, thorough manner. The New York State
Dep’t of Health Medicaid Disability Manual® describes
the five-step “sequential evaluation” process.® The state
has expressly acknowledged that various steps of this
process must be slightly modified for people over age
65, and especially those over age 72, pursuant to Social
Security Administration Ruling SSR 03-3p, Evaluation
of Disability and Blindness in Initial Claims for
Individuals Aged 65 or Older [hereinafter SSR 03-3p].”

A short summary of the sequential evaluation
follows.

1. Is the allegedly disab