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As we greet 2004, I am
pleased to announce the
huge success of our January
27, 2004 Annual Meeting,
thanks to Ron Fatoullah,
our energetic Program
Chair. Ron assembled
speakers who shared valu-
able practice tips and tele-
scoped statewide and
national trends in elder law.
We also continued our val-
ued dialogue with attorneys representing the Depart-
ments of Social Services in various counties through-
out the state. Many thanks to Lou Pierro, Valerie
Bogart and Charlie Sabatino for their updates, to Ron
Fatoullah, Vincent Russo, Ira Salzman, Allan Silver,
Steve Stern, and Peter Strauss for their practice tips,
and to Dan Fish, Peter Glase, Howard Krooks, Kate
Madigan, Rick Marchese, René Reixach and Gary
Samuels for their spirited panel exchange, moderated
by Ron Fatoullah. The sold-out program retained its
audience throughout the afternoon, notwithstanding
a snowstorm raging outside. A true testimony to the
important information expertly delivered! Many
thanks to all participants.

Congratulations to the new slate of officers, elect-
ed unanimously in accordance with the report of the
nominating committee, presented by Chair Cora A.
Alsante. Howard S. Krooks ascended to Chair, with
his term to start June 1, 2004. Daniel G. Fish is Chair-
Elect, followed by Lawrence Davidow, Vice-Chair;
Ellen Makofsky, Secretary; and Ami Longstreet,
Treasurer. 

In accordance with the guidelines established by
the Awards Committee, two Section Awards were
presented. One honored Judge Howard G. Munson,
N.D.N.Y., for his decisions which have favored the

practice of elder law. The Section also awarded a Spe-
cial Award in Memory of Mitchell W. Rabbino with a
plaque that reads: “Gracious Elder Law Practitioner,
Tireless Advocate for Seniors, Respected Colleague,
Valued Officer.” Nomination forms for next year can
be found on our Section’s Web site at www.nysba
.org/elderlaw and in future issues of the Elder Law
Attorney. We encourage nominations in five different
categories so that we may honor outstanding seniors,
attorneys and judges.

The Executive Committee meeting preceded the
program. Of chief concern to the Section is proposed
legislation seeking to amend the Medicaid statute.
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These proposals include imposing a penalty period
for transfers of assets for Medicaid homecare and
eliminating spousal refusal in community Medicaid
situations. Other proposals presented to the legisla-
ture would require a waiver from the federal govern-
ment. These include extending the look-back period
to five years for all Medicaid applications, restricting
the availability of spousal refusal in nursing home sit-
uations and beginning the penalty period at the date
of application rather than at the date of transfer.
These proposals, if enacted, would have a devastating
effect on the frail elderly and persons with disabili-
ties. 

In order to educate the legislature as to the
impact these proposals would have, I appointed a
Special Committee on Medicaid Legislation, co-
chaired by Howard S. Krooks and Vincent J. Russo. In
addition to the Section officers, the other members of
the Special Committee are Ron Fatoullah, Lou Pierro
and René Reixach. Working on a tight deadline, the
Special Committee issued a Report on Proposed Leg-
islation which served as the basis of testimony pre-
sented by Lou Pierro before the state legislature. This
Report can be found on our Section Web site. The
Special Committee will reach out to the entire Section
for its input and support in contacting legislators and
educating the public as to these proposals.

Our Section will continue to be proactive when
legislation or rules are proposed which affect our
members and their clients. The Section’s Long Term
Care Reform Committee will revise its preliminary
2001 report, which examines the crisis in paying for
long-term care and suggests some solutions. The
committee will present this Report for Section
approval at our spring Executive Committee meet-
ing. 

The spring will also bring our Mitch Rabbino
Decision Making Day during the first week in May.
We are working with the district delegates to identify
locations and find speakers to present a “legal check-
up” to the seniors in the area. Many thanks to Meg Z.
Reed and Carol L. Scal and to our Section liaison
from the State Bar, Lisa Bataille, for their hard work
in implementing this important program. 

Our Section continues to be a dynamic force
interested in the rights and plights of the elderly and
persons with a disability. I was gratified to see so
many attendees at the committee meetings and invite
all members to contact committee chairs, district del-
egates and officers with suggestions, thoughts and
concerns. We particularly welcome the active partici-
pation of our members who practice in the public
sector, as we hope to continue the dialogue that has
become a highlight of our Annual Meeting.

Joan L. Robert
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The only constant in life
is change. That idea may be
even more true in the prac-
tice of elder law. With all of
the new legislation, pro-
posed legislation, and new
proposed legislation, it cer-
tainly is a challenge to keep
up. This issue is dedicated to
both the new Medicare legis-
lation and the proposed
Medicaid legislation. 

Originally, the Medicare theme of this issue was
chosen long before the release of the Governor’s Bud-
get Bill and the proposed Medicaid legislation. How-
ever, through the hard work and dedication of our
Section’s Special Committee on Medicaid Legislation,
we are able to include the timely response to the pro-
posals. The Report was written by Howard Krooks,
Vincent Russo, Cora Alsante, Dan Fish, René Reixach
and Joan Robert, all of whom are members of the Spe-
cial Committee on Medicaid Legislation, which is co-
chaired by Howard Krooks and Vincent Russo. Lou
Pierro presented this Report in support of testimony
that he gave on February 3, 2004 before the state legis-
lature.

U.S. Senator Larry Craig has written an article for
this publication explaining some of the provisions of
the new Medicare prescription drug legislation. As
the Chairman of the Senate Special Committee on
Aging, Senator Craig has been in the forefront of this
issue, and will continue to be significantly involved in
its implementation. 

Greg Olsen, Executive Director of the New York
State Alliance for Retired Americans, argues that the
federal government lost the opportunity to provide a
real, comprehensive and affordable prescription drug
benefit to the Medicare program. This critical issue of
prescription drug benefits under the Medicare pro-
gram, which had been an important priority for years,
Olsen explains, is a disappointment for retirees and
advocacy organizations. 
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With all of the critical issues affecting seniors and
their families that she is currently addressing, we are
grateful to Joan Lensky Robert, Esq., Chair of our
Section, for contributing her article regarding
Medicare recovery. Joan examines the important
cases rendered in 2003 which limit Medicare’s right
to recovery from a personal injury lawsuit.

Since this issue’s focus is Medicare, it is appropri-
ate to once again consider the information previously
provided by Robert Grey, Esq., regarding mediation
in a Medicare context. His article highlights how
mediation can be the procedure of choice for han-
dling some quality-of-care complaints. 

Bernard Krooks, Esq., has written an article
which is an excellent discussion of the basics of long-
term care insurance, not only for the practitioner, but
for our clients as well. This should serve as an infor-
mational article that can be distributed to all of our
clients.

Taniella Harrison, Executive Director of Tri-
County Home Nursing Services, explains the impor-
tant factors to consider when referring a home care
provider to facilitate your client’s needs, and pro-
vides tips on how to work with the appropriate
agency. 

Stephen A. Linker, CPA, a Diplomate of the
American Board of Forensic Accountants, has written
an article which is useful in the area of practice man-
agement. As the director of Legal Support Services of
The Resnick Group, LLC, Mr. Linker has experience
in advising clients on how to avoid being victimized
by crimes of confidence, such as embezzlement. 

As always, this edition’s NEWS section contains
timely and useful articles by some of the most experi-
enced practitioners in our Section. Thanks to all of
them for their continued commitment.

Please enjoy this edition of Elder Law Attorney. 

Steven Stern

Editor’s Message

Catch Us on the Web at
WWW.NYSBA.ORG/ELDERLAW
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MEDICARE

As Chairman of the U.S.
Senate Special Committee on
Aging and a member of the
Judiciary Committee, I
appreciate the opportunity
to share some insights into
the new Medicare law with
members of the New York
State Bar Association.

This bill, which is hun-
dreds of pages long, while
not perfect, is an important step for America. With
this bill the poorest among us will receive the greatest
assistance—and that is as it should be.

Among its many provisions, this new Medicare
bill includes three particularly important elements: a
voluntary prescription drug benefit for seniors—no
one will be forced to enroll; important changes for rural
America made possible by raising support for belea-
guered doctors and hospitals in rural states; and the
introduction of health-care savings accounts—which
will allow younger Americans to put their money in
savings tax-advantaged Health Savings Accounts
(HSAs) that can be used to pay for medical expenses
for themselves or their families. 

Immediate Prescription Drug Help for Seniors
The biggest change with the new Medicare bill, of

course, is the prescription drug coverage. Starting in
June 2004, seniors will have access to Medicare-
approved drug discount cards which will be active
until the full Medicare prescription drug benefit goes
into effect January 1, 2006. The cards will cost $30 or
less each year and are free if a senior’s income is less
than about $12,000 each year ($16,000 for married
couples). For lower-income seniors who otherwise
have no drug coverage, the cards will come “pre-
loaded” with $600 to help pay for prescriptions
immediately. If seniors don’t use all the $600 in 2004,
the remaining amount will be added to another $600
they will receive in 2005. This is a temporary pro-
gram. 

Long-Term Help for Older Americans
Starting in 2006, Medicare for the first time will

offer coverage for prescription drugs administered

through Medicare supervised health plans. The stan-
dard benefit (lower income seniors will get more)
includes:

• A monthly premium of about $35

• A deductible of $250

• Prescription drug coverage is 75% up to $2,250
annually.

• Protection from high out-of-pocket costs. When
total out-of-pocket spending reaches $3,600, co-
pays will only cost $2 for generics and $5 for
brand-name drugs.

This bill also offers significant financial incen-
tives to encourage employers to continue to provide
prescription drug coverage for their retirees. Even
without this legislation, companies for several years
now have been scaling back health coverage for those
who have retired. The intent of the legislation is to
stem that trend and encourage companies to contin-
ue to offer coverage.

Health Savings Accounts
For many attorneys in small practices and for

those advising small businesses, the HSAs may
become an attractive option to consider. HSAs are
similar to medical savings accounts (MSAs). Howev-
er, MSA eligibility has been restricted to employees
of small businesses and the self-employed, while
HSAs are open to everyone with a high-deductible
health insurance plan. The only limitation on the
health plan is that the annual deductible must be at
least $1,000 for individual coverage and at least
$2,000 for family coverage. The new HSAs are
already available from a variety of insurance compa-
nies.

Understanding the New Medicare Legislation
By U.S. Sen. Larry Craig

“This [Medicare] bill . . . while not
perfect, is an important step for
America. With this bill the poorest
among us will receive the greatest
assistance—and that is as it should
be.”
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Contributions to the HSA by an employer are not
included in the individual’s taxable income. Contri-
butions by an individual are tax-deductible. Individu-
als, their employers, or both can contribute tax-
deductible funds each year up to the amount of the
policy’s annual deductible, subject to a cap of $2,600
for individuals and $5,150 for families. Individuals
aged 55–64 can make additional contributions.

HSAs are portable, so an individual is not depen-
dent on a particular employer to enjoy the advantages
of having an HSA. Like an individual retirement

account (IRA), the HSA is owned by the individual,
not the employer. If the individual changes jobs, the
HSA goes with the individual.

Keeping Our Eye on the Bill
The Special Committee on Aging was instrumen-

tal in the creation of the Medicare legislation in 1965.
Since then the Committee has continually monitored
the program and held regular oversight hearings
about it. It is no surprise for me, then, that in 2003, of
the 21 members of the Special Committee on Aging,
16 voted for the bi-partisan, historic changes to
Medicare—finally adding a much needed prescrip-
tion drug benefit. The Senate as a whole passed the
measure 54-44. 

All of us will keep our eye on the bill and moni-
tor the new drug benefit’s implementation. As the
Chairman of the Special Committee on Aging, I know
that our committee will be at the forefront of that
review.

Larry Craig (R, I) is the senior U.S. Senator from Idaho.

“It is no surprise for me . . . that in
2003, of the 21 members of the
Special Committee on Aging, 16 voted
for the bi-partisan, historic changes to
Medicare—finally adding a much
needed prescription drug benefit.”

Prefer the ease of e-mail?
Start receiving NYSBA announcements via e-mail today!

Provide us with your e-mail address* to get timely information—and help
save NYSBA money in mailing costs.
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The President and the United States Congress
missed an important opportunity to provide a real,
comprehensive and affordable prescription drug ben-
efit to the Medicare program. Adding a prescription
drug benefit to Medicare has been an important prior-
ity for retirees and advocacy organizations for over a
decade, when the prices of prescriptions started to
escalate. Over the past decade, the issue of prescrip-
tion drug pricing has been at the forefront of local,
state and national issues as the country has had to
witness seniors taking bus trips to Canada to receive
their prescriptions more affordably; at the same time,
some states and some communities have introduced
legislation or are passing plans to purchase their
drugs more inexpensively.

The pharmaceutical companies have spent a great
deal of time blocking any efforts to lower prices,
claiming that they need exorbitant profits in order to
fund research and development. Unfortunately, their
claims continue to be untrue, they remain the most
profitable industry in the country, prices continue to
skyrocket and those who rely on prescriptions to
maintain their health and independence continue to
be priced out of the market or are forced to make dif-
ficult choices.

Medicare remains the most logical and appropri-
ate place to try to help older Americans access afford-
able medications. Unfortunately, what was signed
recently by the President will not make prescriptions
more affordable, will cost over $540 billion ($140 bil-
lion more than was previously estimated) and will
actually cost retirees more money to participate. The
details below show that this law was less to do about
providing a prescription drug benefit to Medicare
than it was about fundamentally altering the coun-
try’s only successful universal health care program

and giving it away, along with massive subsidies, to
the private sector while leaving older Americans at
the whim of the private insurance industry that has
historically shunned them. 

The New York State Alliance for Retired Ameri-
cans, representing almost 500,000 union and non-
union retirees and individuals and almost 200 com-
munity groups statewide, opposed the Medicare Law
for many reasons. All but a small handful of the
nation’s senior groups, labor groups, consumer
groups, disability groups and individual advocacy
organizations opposed the bill because they saw
right through the rhetoric and looked at the provi-
sions of the bill. It spells bad news to current retirees,
future retirees, those on Medicaid,  and those with
current health benefits.

What Older Americans Should Know About
the Medicare Law 

Challenged Fact: The law protects traditional
Medicare. This law really undermines the traditional
Medicare program by forcing it to compete, begin-
ning in 2010, with private insurance plans. Support-
ers tout this as “only a demonstration project,” but it
is the beginning of the privatization of Medicare. Pri-
vate insurance companies will have the option to
“cherry-pick” enrollees, that is they will accept
healthier seniors, leaving sicker seniors in the tradi-
tional program. Unlike the traditional program, pri-
vate insurers do not guarantee premiums, can drop
patients and can change coverage. The law also
establishes a “means test” for the Medicare program
under which higher-income seniors will pay higher
premiums for Part B, ranging from 40–220%.

Challenged Fact: All Medicare beneficiaries
will have access to drug coverage. But in order to get
such coverage you must either leave the traditional
Medicare program and join a Medicare Advantage
plan (this replaces the failing Medicare+Choice pro-
gram that replaced the failed Medicare HMO pro-
gram) or buy a stand-alone policy from a private
“Plan Sponsor.” The private “Plan Sponsor” is either
an insurance company licensed in the state or a com-
pany that meets the solvency standards established
by the Centers for Medicare and Medicaid Services
(CMS). In addition, if a senior decides not to join the

The Other Side of the Medicare Prescription Drug Law
By Greg Olsen

“[T]his law was less to do about
providing a prescription drug benefit
to Medicare than it was about
fundamentally altering the country’s
only successful universal health care
program . . . ”
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new Medicare plan and joins later, they will be
charged 1% of the cost of the premium for every
month they do not join. So if an individual joins two
years later (24 months), they will pay 24% above and
beyond the premium.

Challenged Fact: The new drug benefit is volun-
tary. Seniors are forced to use private insurance com-
panies for drug coverage (see above). In addition,
Medigap policies that now provide prescription drug
coverage must cease offering such benefits.

Challenged Fact: The law helps those who need
it most. While the law does provide subsidies for
low-income seniors, there are multiple levels of assis-
tance depending on whether an individual is eligible
for Medicaid and the extent of his or her income and
assets. For example, it establishes a $6,000 ($9,000 for
a couple) “assets test” for those under 135% of the
established poverty level, which will disqualify 2.8
million very low-income seniors for assistance.

Challenged Fact: The law protects those with
the highest drug costs. Yes and no. Medicare will
cover 95% of a beneficiary’s drug costs that exceed
$5,100, but will pay nothing for drugs costing
between $2,250 and $5,100. This huge gap in cover-
age—coupled with the higher premiums—will
increase financial hardships for seniors with multiple
health issues who live on fixed incomes. The gap in
coverage will leave half of seniors without drug cov-
erage for part of each year.

Challenged Fact: The law protects retiree cover-
age. Only partially. The law provides a subsidy to
sponsors of qualifying private employer retiree health
plans, but that amount is 28% of “allowable retiree
costs” in excess of “cost threshold” up to the amount
of the “cost limit.” For 2006, the individual cost
threshold is $250 and the cost limit is $5,000. Allow-
able retiree costs exclude administrative costs, net of
rebates, chargebacks, discounts, etc. The law only
requires the plan to provide drug coverage that is “at
least actuarially equivalent to the standard prescrip-
tion plan,” which means many companies could, and
probably will, reduce current coverage. The Congres-
sional Budget Office estimates that 2.7 million retirees who
currently receive drug coverage through a former employer
will lose those benefits.

Challenged Fact: The law provides new preven-
tive services. Several important diagnostic screenings
for seniors are funded, as well a new “Welcome to
Medicare” physical examination for new beneficia-

ries, but reimbursements to physicians who adminis-
ter biotech medications and reimbursements for
products such as home oxygen are reduced.

Challenged Fact: Discount card. This is mislead-
ing. There’s no guarantee that the predicted 25% dis-
counts will materialize. The percentage of discounts
offered on the cards will depend on negotiations
between the private providers of the cards and the
pharmaceutical companies. Many of the drug compa-
nies will opt not to participate in the discount card
program, and those that do participate are unlikely to
provide discounts sufficient to make a real difference
to seniors facing major prescription drug expenses.
These “token” discount cards represent the only
assistance seniors can expect until 2006 when the law
is implemented. 

These are just some of the many negative provi-
sions that are in the bill.

The Medicare program was designed and built as
a universal program that provides the same benefits
at the same cost no matter where a senior lives. This
bill takes a sharp turn away from that principle and
instead carves up the country and allows the insur-
ance companies to decide the costs that seniors will
pay, what drugs will be covered, what their monthly
premiums will be, etc. Here are some other problems
with the law:

1. Private plans offering the prescription drug
benefit will be employing formularies (lists of
approved, covered drugs) to lower prices.
However, if a senior joins a plan, they will not
be allowed to see what drugs are on the for-
mulary. If they are lucky enough to choose a
plan that has their drug, they will be covered.
If a drug is not on their formulary, the senior
will have to pay 100% for the cost. If a drug is
on the formulary when a senior joins and is
then dropped off the formulary, the senior is
locked into their plan, cannot leave for one
entire year and will have to pay out-of-pocket
if they want that drug.

2. Medicare is actually barred from negotiating
lower prices. This is unconscionable. Every
program in the U.S.—Medicaid, the VA, EPIC,
nursing homes, government health facilities,
managed care plans, etc.—negotiates dis-
counts for their drugs. Language in the law
actually barred Medicare from negotiating
lower prices on behalf of its 40 million benefi-
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ciaries. This was a lost opportunity to help
seniors afford their medications and it shows
that this bill was about rewarding the pharma-
ceutical companies that stand to gain $139 bil-
lion in profits from this bill. Furthermore,
seniors will be responsible for paying whatev-
er the annual cost that prescriptions rise each
year—which is about 10–12% a year. These
costs will be passed onto the retiree.

3. An arbitrary “paper crisis” was created,
whereby should the amount of general fund-
ing spending on Medicare Part B and Part D
exceed 45%, by law, steps would need to be
taken to bring spending back under the 45%
arbitrary threshold. This would be done by
increasing seniors’ costs, cutting benefits, cut-
ting provider reimbursements or a combina-
tion of all three. The problems with this arbi-
trary cap is that it is only in place for Medicare.
Nowhere else in government spending—such
as tax cuts, defense or other program spend-
ing—does it apply. And this only applies to
Part B (physician, out-patient) and Part D (the
new prescription benefit). These two parts of
the program will grow faster than the rest of
the program. First, under Part B, medical
advances have made it more routine to pro-
vide services on an out-patient basis. This
trend will continue. Under Part D, Medicare
was actually barred from negotiating lower
prices and as the population gets older, these
costs will continue to rise. In essence, Congress
created a mechanism to weaken the program
legislatively which will call for a variety of
cuts to the program, further eroding the pub-
lic’s confidence and trust in Medicare. 

4. For states like New York that have a state pre-
scription drug plan, the EPIC program, these
participants are placed at risk. The law allows
the state to either coordinate with the new
Medicare law or leave its program as a stand-
alone. NYSARA and other state advocates
want EPIC to remain as a stand-alone because
the new Medicare law is inferior to EPIC. The
Governor in his proposed Executive Budget
maintains the EPIC program as a stand-alone
but provides incentives for lower income
retirees to use the new Medicare discount card
before receiving benefits from EPIC.

We applaud the Governor for leaving EPIC as
a stand-alone. The EPIC program will cost

over $700 million this year and, given the
deficits that New York continues to face, the
EPIC program could easily be targeted in
years to come. 

5. Provides billions of dollars in subsidies to pri-
vate insurance companies to offer coverage to
retirees. The General Accounting Office has
shown over the years that Medicare-managed
care plans actually are paid 3% more than
what traditional Medicare pays for treating
the same people. Under this law, these compa-
nies will receive billions worth of subsidies to
continue to provide services. In fact, private
insurance companies will be paid 26% more
than traditional Medicare to treat the same
people—this comes to $1,900 for each senior.
Over the past several years, HMOs enrolled in
Medicare dropped 2.7 million seniors nation-
wide. 

While health care costs continue to rise, this
law pays the private sector more money to
companies with track records of leaving
seniors high and dry. Medicare spends only
2% on administrative costs while the best-
managed companies spend 15%.

6. Begins to dismantle the program. The propos-
al is designed to diminish the number of peo-
ple in the Medicare risk pool. It does this by
paying private companies to encourage the
healthiest retirees to go to managed care. It
claims to be optional yet you’ll be assessed a
penalty for every month in which you do not
participate. It expands tax-sheltered medical
savings accounts, encouraging wealthier
seniors to opt into tax-sheltered medical
arrangements. It makes Medicare compete
unfairly with private plans (who are subsi-
dized to compete) by 2010. The traditional
Medicare program, should all these provisions
stay, will wind up with older and sicker
seniors and the costs of the premiums and
other out-of-pocket costs will go up by stag-
gering amounts. This will undermine the pro-
gram, make it appear unaffordable and the
public will lose its support in a program that
politicians will claim is an unaffordable
dinosaur. Make no mistake, this is done by
design.

We have been hearing constantly from New York
seniors and those around the country that they are
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very upset at this law and feel betrayed. They are
accurate in how they feel. Congress and the President
used the desire of seniors to get affordable medica-
tions as a way to change Medicare forever. For the
worse, I might add.

Since its passage, bills have been introduced in
Congress that would change the worst parts of the
bill. They include:

• Eliminating the doughnut hole,

• Allowing Medicare to negotiate prices on
behalf of its beneficiaries,

• Eliminating the arbitrary 45% general fund
spending cap,

• Eliminating the provisions making Medicare
compete with private plans,

• Allowing prescriptions to be imported from
Canada, etc.

Medicare “fix-it” bills will be gaining steam over
the coming year and they should be strongly consid-
ered. After looking at the provisions of the bill, it is
clear that this has little to do with helping seniors.

Rather, this legislation is designed and structured in a
way that, over the next decade, the public will lose
faith in the program and its spending will accelerate,
which will give those opposed to the concept of
Medicare the ammunition they need to completely
privatize it. That is clearly what this is all about and it
is a shame. Medicare, while not perfect, has been very
successful and provides quality services at a low cost
to million of beneficiaries. No private plan will ever
be able to match its cost and its universality. Before
the Medicare program started in 1965, insurers would
not cover seniors because they were too risky. This is
why Medicare was passed. We have come full circle
in 38 years. We are neglecting history and experience
and are handing the keys to the Medicare car back to
the private companies who, under this law, have been
empowered with way too much decision-making
power. The federal government is reducing its role as
a provider and as a watchdog and this should be of
great concern to us all.

NYSARA will continue to work at the national
level to change this law and provide some reasonable
and acceptable approach to providing prescription
drug coverage under Medicare. We will also be work-
ing at the state level to introduce and support legisla-
tion to lower the costs of prescriptions in New York.
This is the real issue, the cost of prescriptions.

For more information on what we are doing on
the rx issue—please call (518) 783-6231 or visit our
Web site: http://www.nysara.org.

Greg Olsen is the Legislative Director for Assemblyman Steve Englebright, Chair, Assembly Committee
on Aging.

“Medicare ‘fix-it’ bills will be gaining
steam over the coming year and they
should be strongly considered.”
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A. Introduction
As the Elder Law attor-

ney expands his/her prac-
tice to encompass advising
the plaintiffs’ bar on the
interrelationship between
personal injury recoveries
and government entitle-
ments, the Elder Law practi-
tioner should be aware of
2003 cases which limit
Medicare’s right to recovery from a personal injury
lawsuit. Medicare has long laid claim to lawsuit pro-
ceeds, seeking reimbursement for expenditures paid
by Medicare due to the injuries caused by a tortfeasor.
In 2003, however, three Circuit Court decisions reject-
ed Medicare’s claims for reimbursement from person-
al injury recoveries.1 These cases found that when a
tortfeasor, or his insurance, pays a plaintiff for injuries
covered by the plaintiff’s Medicare benefits, Medicare
may not recoup its expenditures from the lawsuit pro-
ceeds. The Courts determined that the Medicare Sec-
ondary Payor program2 is not triggered in non-mass
torts. 

In response to these cases, the Congress amended
the Medicare Secondary Payor provisions of the
Medicare Act3 as part of the Medicare statute that
President Bush signed into law on December 8, 2003.
Do these “technical”4 and “clarifying”5 amendments
alter or clarify the holding of these cases?

B. The Medicare Secondary Payor Program
Prior to December 8, 2003

Medicare6 is a Social Security health insurance
program that provides coverage for hospitals and
physicians. Individuals 65 years of age who are enti-
tled to receive Social Security, widows or Railroad
Retirement benefits are eligible for Medicare,7 as are
disabled individuals who have received Social Securi-
ty Disability benefits for 25 months.8 Those with end-
stage renal disease who require dialysis or a kidney
transplant also are eligible for Medicare, regardless of
age.9

In 1980, the Congress enacted the Medicare Sec-
ondary Payor (MSP)10 provisions in order to reduce
Medicare Trust Fund disbursements by requiring
Medicare beneficiaries to exhaust all available insur-
ance coverage. The Medicare statute excludes certain
items or services from coverage.11 The statute also
coordinates benefits between Medicare and group
health plans.12 When an active employee over the age
of 65 is covered by group health insurance, this
insurance is primary when the group consists of 20
or more employees.13 The primary responsibility for
payment of Medicare beneficiaries’ medical bills is
their own private health insurance plans’, as
Medicare may not make payment when the group
health insurance which is primary to Medicare has
paid or is reasonably expected to pay for a medical
item or service.14 Medicare was to be the Secondary
Payor to make payment only if the Medicare recipi-
ent’s own primary insurance did not have a contrac-
tual duty to pay.15

Medicare was also the secondary payer of claims
for medical items and services payable under a feder-
al or state workers’ compensation plan, under an
automobile or liability insurance policy or plan
(including a self-insured plan), and under no-fault
insurance expected to pay promptly. These insurance
plans and policies are primary to Medicare.16 When a
Medicare recipient received payment from Medicare
for medical services which should have or could
have been paid by group health insurance of the
Medicare recipient or by workers’ compensation, an
automobile or liability insurance policy or plan
(including a self-insured plan) and under no-fault
expected to pay promptly, Medicare was provided
only conditionally.17

When Medicare is considered to have been con-
ditionally provided, the Centers for Medicare & Med-
icaid Services (CMS) must initiate recovery as soon as
it learns that payment has been made or could be
made under any primary insurance plan.18 CMS has
a right of action to recover such conditional pay-
ments from any entity required to have made such
payments, or from any entity holding funds condi-

Advising Personal Injury Attorneys on
Medicare Claims and Personal Injury Lawsuits:
2004 Update
By Joan Lensky Robert 
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tionally paid by Medicare.19 Such entities may include
defendants, plaintiffs, their attorneys, physicians or
medical suppliers.20 If CMS does not have to take
legal action to recover, it receives the lesser of the
amount of the Medicare primary payment or the
amount of the third party payment. If it is necessary
for CMS to take legal action to recover from the
patient, CMS may recover twice that amount.21 CMS
is subrogated to any individual, provider, supplier,
physician, private insurer, state agency, attorney or
other entity entitled to payment by a third party
payer for services for which Medicare paid.22

Since 1980, the Health Care Financing Adminis-
tration (now known as CMS) has expanded the
breadth of the Medicare Secondary Payor provisions
by interpreting the statute to encompass defendants’
automobile and liability insurance policies and self-
insured defendants as primary plans obligated to pay
for plaintiffs’ medical costs, triggering conditional
Medicare payments subject to reimbursement upon
plaintiff’s receipt of a lawsuit recovery. Once lawsuit
proceeds were received, Medicare was to be repaid
within 60 days. CMS may charge interest if payment
is not made within 60 days. In the case of liability
insurance settlements and no-fault insurance which
should have known that Medicare should be reim-
bursed, the insurance company had to reimburse
Medicare when the plaintiff did not, even though the
insurance company had already reimbursed the bene-
ficiary or other party.23 CMS even sought recovery
from the plaintiff’s attorney if the Medicare claim was
not paid.24

The issue addressed by the cases discussed below
was whether a tortfeasor with liability insurance or
who is self-insured constitutes a primary plan encom-
passed within the Medicare Secondary Payor statute
such that Medicare’s payments for injuries causally
related to a lawsuit are provided only conditionally,
to be reimbursed to Medicare from the plaintiff or
from anyone holding the tortfeasor’s funds. While the
Fifth and Second Circuits found that, in general, tort-
feasors’ liability insurance or self-insurance was not a
primary plan of medical coverage vis-à-vis a
Medicare beneficiary, the amendments to the
Medicare Act have eviscerated these holdings. 

C. The Ninth Circuit Zinman Legacy 

In 1995, the Ninth Circuit rendered a decision
interpreting the Medicare Secondary Payor program.
In Zinman v. Shalala,25 the Circuit Court held that the
Medicare Secondary Payor statute 26 permits
Medicare to recover in full its expenditures when a

Medicare beneficiary suffers an injury covered by a
group health plan or liability, workers’ compensation,
automobile or no-fault insurance, and the Medicare
beneficiary receives a settlement from that insurer.
The Court held that Medicare will be “made whole”
even if the plaintiff Medicare recipient has not been
made whole by a settlement insufficient to cover in
full all of the plaintiff’s damages such as pain and
suffering, medical injuries or lost wages.27 The Court
did not permit any allocation of the recovery to deter-
mine what portion of the recovery, if any, was intend-
ed to reimburse the plaintiff for medical costs paid by
Medicare.28 The Court held that CMS had a right to
recover its full expenditures regardless of how
amounts may be designated in a liability award or
settlement, e.g., loss of consortium, special damages
or pain and suffering. 29

The issue before the Zinman Court was the
amount of recovery to Medicare when Medicare has
made conditional payments. The Court found that
the subrogation right of Medicare does not confine
the government’s right of reimbursement to its right
of subrogation, as the statute provides an indepen-
dent right of recovery against any entity responsible
for payment of services paid for by Medicare or that
has received payment for Medicare-related items or
services, including recovery from the plaintiff
Medicare recipient.30 The Court held that because the
Medicare agency could pursue recovery to the full
extent of its expenditures, the subrogation right did
not limit its recovery from the plaintiff only to that
portion of a lawsuit settlement intended to compen-
sate the Medicare recipient-plaintiff for the medical
expenditures paid by Medicare.31

The Zinman Court did not analyze whether or not
the recovery received in a lawsuit triggered the
Medicare Secondary Payor program, and whether the
Medicare payments were, indeed, “conditionally pro-
vided” and subject to recovery. The Court discussed
the general issue of subrogation of Medicare claims,
but did not discuss directly the issue of whether Con-
gress intended that the MSP “primary plan” provi-
sion encompass a defendant or his insurance in a tort
action. 

The Zinman holding that Medicare had a right to
receive full payment from a tort settlement was the
“rule” as applied by Medicare and as accepted by the
tort bar. Thus was created the Zinman legacy, that
plaintiffs’ attorneys first satisfied in full the Medicare
claim minus the allowed attorneys’ fees for securing
the Medicare reimbursement. The lawsuit recovery to
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the Medicare beneficiary was diminished by the pri-
ority Medicare claim for reimbursement of medical
services that had been paid conditionally by Medicare
until reimbursed from the lawsuit proceeds. 

D. The Fifth Circuit Goetzmann Decision

The routine payment of Medicare claims against
lawsuit proceeds was rejected in Thompson v. Goetz-
mann.32 In Goetzmann, the Fifth Circuit reviewed the
statutory language of the Medicare Secondary Payor
program. The Fifth Circuit rejected Medicare claims
against a plaintiff, her attorney, and the defendant for
recovery of Medicare’s expenditures in a lawsuit set-
tlement for a defective hip prosthesis. The Goetzmann
Court noted that Medicare is a secondary payer only
when the plaintiff Medicare recipient has sources of
primary insurance coverage such as a group health
plan or workers’ compensation or liability insurance
or no-fault.33 The self-insured defendant was found
not to be a primary plan of the plaintiff Medicare
recipient established to pay medical costs of the plain-
tiff in a tort action. 

In its initial December, 2002, decision,34 the Court
held that the defendant’s self-insurance was not a pri-
mary insurer under the Medicare Secondary Payor
program based on the regulation requiring that pri-
mary plans pay promptly, i.e., within 120 days of sub-
mission of a claim.35 In July, 2003, the Fifth Circuit
revised its initial decision but denied a rehearing. The
Court excised that portion of the decision that found
that primary insurance must be expected to pay
promptly. The Court held that the Medicare Sec-
ondary Payor statute is triggered “if and only if a
Medicare recipient has another source of medical cov-
erage under a ‘primary plan.’”36 The Court held that a
defendant’s own insurance is not such a primary
insurance plan based upon the ordinary meaning of
the terms “plan” and “insurance.”37 The Court con-
cluded that a primary plan of self-insurance, as used
in the Medicare Secondary Payor statute, requires
that the defendant estimate likely losses, create suffi-
cient reserves to meet those losses and arrange for
commercial insurance for losses in excess of a stated
amount.38 A defendant’s negotiating a single settle-
ment with an individual plaintiff “is not sufficient, in
and of itself, for such entity to be deemed as having a
‘self-insurance’ plan.”39 “The failure of Congress to
include in the MSP statute a right of action for reim-
bursement of medical expenditures against tortfea-
sors indicates that this statute ‘plainly intends to
allow recovery only from an insurer.’”40

The Court held that an alleged tortfeasor who
settles with a plaintiff is not a group health plan,
workers’ compensation, liability insurance or self-
insurer under the Medicare Secondary Payor Pro-
gram. In Goetzmann, neither plaintiff nor plaintiff’s
attorney was required to reimburse the government
because neither had received payment from an insur-
er covered by the statute. Defendant was not
required to reimburse the government because the
defendant was not an entity that should have paid
for services covered by Medicare. 

E. The Eleventh Circuit Baxter Decision
On September 15, 2003, the Eleventh Circuit

decided United States v. Baxter International, Inc.41 and
held that the Medicare Secondary Payor program
applied to a special fund established by the defen-
dants to pay claims in a mass tort action. In Baxter,
Medicare intervened in a products liability case in
which the silicone breast implant manufacturers had
established a $4.2 billion fund for the class plaintiffs.
The Court found that this special fund was a self-
insured plan of health insurance for plaintiffs who
were Medicare beneficiaries, and that this special
fund was primary to Medicare in paying for medical
treatment caused by the breast implants. Medicare
was thus found to have made conditional payments
on behalf of the plaintiffs, and Medicare could recov-
er costs from the special fund.42

In reaching its conclusion that defendants’ spe-
cial fund for a mass tort triggered the Medicare Sec-
ondary Payor statute and Medicare payments were
only made conditionally pending the distribution of
this fund to plaintiffs, the Eleventh Circuit applied
the Medicare regulation43 that defined “self-insur-
ance.”44 The Court found that the defendants had
established this special fund as self-insurance to
cover plaintiffs’ claims.45 The Court also found that
the special fund was a health insurance “plan”46

which, pursuant to Medicare regulation,47 is “. . . any
arrangement, oral or written, by one or more entities,
to provide health benefits or medical care or assume
legal liability for injury or illness.”48

The Eleventh Circuit held that because the defen-
dants had established the settlement funds to com-
pensate the plaintiffs for their damages, the settle-
ment funds were a “self-insured” “plan” to provide
reimbursement for medical care. The Court also
applied the Medicare regulation concerning primary
insurance49 and found that the settlement fund was a
primary fund of insurance for plaintiffs who were
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Medicare beneficiaries.50 The Court rejected the
defendants’ argument that the failure to pay
“promptly” within 120 days of receiving a claim
removed the special fund from consideration as a pri-
mary plan of insurance for the plaintiffs.51

F. The Second Circuit Mason Decision
On October 2, 2003, the Second Circuit agreed

with the holding of Goetzmann. Mason v. The American
Tobacco Company,52 is a Second Circuit case in which
plaintiffs sought class certification to recover
Medicare payments from tobacco companies for med-
ical injuries caused by smoking. The plaintiffs were
Medicare beneficiaries whose treatment for tobacco-
related illnesses had been paid by Medicare. On Octo-
ber 2, 2003, the Second Circuit affirmed the District
Court’s dismissal of the plaintiffs’ action.53 The plain-
tiffs argued that the Medicare Secondary Payor pro-
gram provided them with standing to sue the defen-
dants to recover the cost of the Medicare expenditures
as “private attorneys general” and to receive double
damages upon successful recovery from the defen-
dants’ insurance companies.54

The plaintiffs claimed that the defendants’ insur-
ance should have been primary payers rather than
Medicare, and they sought to recover these tobacco-
related health expenditures for the government.55

They alleged that the corporate defendants were a
“self-insured plan as a matter of law, because the cor-
porate structure through which each conducts its
business has the purposes and legal effect, in part, to
assume liability for injury.”56

The Second Circuit rejected this argument. “The
obvious problem with this approach is that it turns
every corporation into an insurance company subject
to suit under the MSP statute.”57 The Court noted that
there was no statutory or regulatory authority for the
proposition that any corporation that has decided not
to buy insurance for its legal liabilities became a self-
insured plan primary to Medicare in tort cases.58 The
primary plan’s responsibility to pay rests on contract
principles between itself and the Medicare beneficiary
rather than upon tort liability.59

The Second Circuit followed the Thompson v. Goet-
zmann,60 holding that the Medicare Secondary Payor
program is not triggered in an individual tort action.
It distinguished this case from United States v. Baxter
International, Inc.,61 as a segregated settlement fund
had not been established explicitly to pay for medical
costs of purported class members.62 Indeed, the

alleged tortfeasors had not assumed the medical costs
of any identifiable group of individuals at all.63 Based
on Mason, then, in the Second Circuit prior to Decem-
ber 8, 2003, plaintiffs’ attorneys should have rejected
Medicare claims for reimbursement from lawsuit pro-
ceeds paid by the defendant in tort actions that are
not mass torts. 

G. December 8, 2003, Amendments to the
Medicare Secondary Payor Provisions

The December 8, 2003, prescription drug amend-
ments to the Medicare Act have received enormous
publicity. Much less publicized were amendments to
the Medicare Secondary Payor provisions of the Act
intended to clarify when Medicare payments are con-
sidered conditional and trigger the Secondary Payor
provisions. A technical amendment addresses the
previous requirement that primary plans be those
intended to make payments “promptly.”64 A clarify-
ing amendment defines “entity” and “primary plan”
in the context of conditional Medicare payments.
What do these amendments say, and have they suc-
ceeded in overruling Goetzmann and Mason by
encompassing all defendants or their insurers within
the scope of the Medicare Secondary Payor statute? 

1. “Prompt” 

The Medicare statute prior to December 8, 2003,
forbade Medicare from making payments for items
for which payment could be expected to be made
“promptly (as determined in accordance with regulations)
under a workers’ compensation law or plan of the
United States or a State or under an automobile or
liability insurance policy or plan (including a self-
insured plan) or under no-fault insurance.”65 The
new statute eliminates the language “promptly (as
determined in accordance with regulations),”66 and
now precludes Medicare payments for items or ser-
vices that can be expected to be made from sources
such as workers’ compensation, auto insurance, lia-
bility insurance policies or plans, or no-fault. 

Previously, Medicare payments made because
automobile or liability insurance or no-fault expected
to pay promptly had failed to do so were conditioned
upon reimbursement to the Medicare program.67 The
amended statute includes a new subsection that
authorizes conditional Medicare payments to be
made for an item or service if a primary plan “has not
made or cannot reasonably be expected to make payment
. . . promptly.”68 The amended statute thus removes
anticipated prompt payment by a primary insurer as
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a trigger for conditional Medicare payments expect-
ing reimbursement. It is, rather, the anticipated
delayed payment by a primary insurer that now trig-
gers conditional Medicare payments expecting reim-
bursement.

The Congress likely eliminated the requirement
that the above insurance programs be considered a
primary insurance plan only if they pay “promptly”
in response to the December, 2002, Goetzmann hold-
ing. This initial Goetzmann holding was based in part
on the reasoning that no defendants’ insurance would
pay a plaintiff promptly.69 The Court thus found that
defendants who paid for their own tort actions were
not self-insured primary plans vis-à-vis the plaintiffs
because they would not be anticipated to pay
promptly, and hence did not trigger conditional
Medicare payments subject to reimbursement by the
government. The revised Goetzmann decision elimi-
nated the prompt payment requirement as a basis of
its renewed holding that tortfeasors, in general, were
not primary insurance plans triggering conditional
Medicare payments.70

2. “Self-insurance”

The new statute now adds that “[a]n entity that
engages in a business, trade, or profession shall be
deemed to have a self-insured plan if it carries its own
risk (whether by a failure to obtain insurance, or oth-
erwise) in whole or in part.”71 This “clarifying
amendment” likely was also made to supersede the
Goetzmann decision,72 which analyzed the ordinary
meanings of “self-insurance” and “plan” to decide
that a defendant does not become a self-insured plan
merely by happenstance of not having purchased
insurance.73 The amended statute now defines any
entity that does not have insurance as “self-insured,”
and calls the failure to obtain insurance a “plan.”

3. “Primary”

The new statute also endeavors to define “prima-
ry” in the Medicare Secondary Payor context. As
under the prior law, Medicare is a secondary payer
for Medicare beneficiaries covered by group health
plans with more than 20 employees.74 These are pri-
mary plans, as are workers’ compensation or an auto
or liability insurance policy or plan or no-fault insur-
ance.75 Now, by the amended statute, when payment
from these plans cannot be expected promptly, any
Medicare payments made are conditioned upon reim-
bursement to Medicare when the plan does pay.76

Is the defendant’s insurance a primary plan with
regard to the plaintiff’s Medicare benefits, triggering
conditional Medicare payments? The new statute
directs that 

[a] primary plan . . . shall reimburse
[Medicare] . . . if it is demonstrated
that such primary plan has or had a
responsibility to make payment with
respect to such item or service. A pri-
mary plan’s responsibility for such
payment may be demonstrated by a
judgment, a payment conditioned
upon the recipient’s compromise,
waiver, or release (whether or not
there is a determination or admission
of liability) of payment for items or
services included in a claim against
the primary plan or the primary
plan’s insured, or by other means.77

This new language, then, states that liability
insurance or a self-insured entity that has a responsi-
bility to pay for a plaintiff’s medical care due to legal
proceedings becomes a primary plan vis-à-vis
Medicare. Whether plaintiff settles or receives a judg-
ment against the insurance carrier or against its
insured, Medicare will be paid back for the medical
expenditures causally related to the injury. 

The amendments to the Medicare statute have
codified the breadth of the Medicare Secondary
Payor provisions struck down by the Second Cir-
cuit78 and by the Fifth Circuit.79 Under the amended
Medicare Act, the defendant and his insurance will
be primary.

4. “Action to Recover Payments”

The prior statute authorized the government to
bring an action against any entity responsible to pay
for medical services under a primary plan, or against
any entity holding the funds or against medical
providers that received payment from the primary
insurance plan.80 The amended statute authorizes the
government to bring an action against “any or all
entities that are or were required or responsible
(directly, as an insurer or self-insurer, as a third-party
administrator, as an employer that sponsors or con-
tributes to a group health plan . . .) to make payment
with respect to the same item or service . . . under a
primary plan.”81 The amended statute expands the
entities against which recovery may be sought by
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enumerating that it may now be the person responsi-
ble to make payment or the insurance of that person.

5. Effective Dates

The technical amendments, which eliminated the
“prompt” payment requirement with the provision
that payments which are not reasonably expected to
be made promptly are conditionally paid,82 are
retroactive to 1984. The clarifying amendments,
which declare a defendant’s insurance primary to
Medicare upon a lawsuit judgment or settlement, are
retroactive to 1980. 

H. Conclusion 
In 2003, Circuit Court decisions limited

Medicare’s right to reimbursement from lawsuit pro-
ceeds for medical expenses. The Second Circuit and
the Fifth Circuit determined that the defendant
and/or his insurance was not routinely a primary
plan that should pay in lieu of Medicare. With the
enactment of sweeping changes in the Medicare pre-
scription drug law came “technical” and “clarifying”
amendments to the Secondary Payor provisions of the
Medicare statute. The Congress has redefined a pri-
mary plan as one with responsibility to pay for a
plaintiff’s medical care as a result of legal process
rather than pursuant to contract. The defendant’s
insurance becomes primary to Medicare when the
defendant has a legal obligation to pay for care other-
wise paid by Medicare. 

The December 8, 2003, Medicare amendments
have superseded Mason and Goetzmann.83 The gov-
ernment still has retained the right to double dam-
ages when it must pursue collection of the funds.
Despite Goetzmann, the government may seek recov-
ery against the plaintiff, medical providers, the defen-
dant or plaintiff’s attorney for lawsuit proceeds
payable to Medicare for treatment causally related to
the lawsuit. Plaintiffs’ attorneys should clarify, verify
and satisfy Medicare claims before disbursing funds,
as if Goetzmann and Mason had never been decided. 

One avenue of challenge to claims that arose
prior to December 8, 2003, does occur. The govern-
ment’s “technical” and “clarifying” amendments are
an admission that prior to December 8, 2003, the law
did not provide for Medicare claims against a plain-
tiff’s lawsuit proceeds in torts other than mass torts.
The Elder Law practitioner should assist the plain-
tiff’s bar in challenging the retroactive application of
these amendments to Medicare claims against lawsuit
proceeds that arose prior to December 8, 2003.
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In this political season,
debate over the new
Medicare prescription drug
benefit continues unabated.
The Medicare Rights Center,
the nation’s largest indepen-
dent source of health care
information and assistance
for people with Medicare,
has answered a series of
questions on the programs’
logistical details—and,
where necessary, has identified the devil in them. 

To be sure, the new drug benefits may help a
large number of Americans with Medicare. At the
same time many experts recognize that the 2003 legis-
lation may do people with Medicare more harm than
good in the long run. Before turning to the benefit
itself, here are several of the law’s provisions that
spark the most criticism. 

The law permits drug prices to possibly soar
unchecked by expressly forbidding government
negotiation of lower drug prices. Bloated prices pun-
ish not only older and disabled Americans, who must
pay in full for non-formulary drugs and all drugs in
the vast Part D “donut hole,” but also the federal
budget, which will plunge deeper into deficits as
Medicare pays premium prices for easily discount-
able drugs. Besides pandering to pharmaceutical
companies at the expense of American taxpayers, the
ban is inconsistent with other health care payment
systems: the U.S. Veterans Administration and all
other industrialized nations negotiate lower prices for
drugs.

The law cuts off a key source of safe, affordable
medications by banning reimportation of drugs
from Canada. The very same pharmaceutical prod-
ucts sold in the United States can be found in Canada
for substantially lower prices. By making it illegal for
Americans to purchase and bring home these prod-
ucts, the new law effectively forces Americans to pay
swollen prices for their drugs.

The law undermines enrollment for low-income
benefits by imposing an asset test. While legislating

a low-income program may score political points, the
program will not help people unless they know how
to and are able to enroll. Experience with low-income
programs over the past four decades reveals that
asset tests discourage enrollment: faced with a moun-
tain of paperwork to prove their poverty, people give
up on help that they need and deserve. Since assets
generally affect income, the income test alone effec-
tively ensures that the program is serving people in
need, most economists say.

The law advances the privatization of Medicare
by relying on private plans to administer the Part D
drug benefit and by instituting the first-ever
demonstrations of Medicare voucher programs.
Americans of all ages disapprove of proposals to turn
Medicare over to private insurance companies, con-
cerned that a privatized system would restrict choice
of doctors and access to care and hike health care
costs. Original Medicare guarantees them access to
almost any private doctor, private hospital and pri-
vate therapists while also containing costs—includ-
ing overheads and provider rates—through a public
finance agency.

To learn about the new drug benefit and other
changes under the Medicare Prescription Drug,
Modernization and Improvement Act of 2003, see
“The New Medicare Law: Drugs, Outpatient Thera-
py, New Wellness Benefits, and Changes to Your
Costs” on p. 19. Numerous questions are being raised
about the Medicare drug discount cards becoming
available this spring and taking effect in June 2004.
The Medicare Rights Center’s “76 Things You Should
Know About the New Medicare Drug Discount
Cards” on p. 24 will give you the answers you need.
You can also find these questions and answers online
at http://www.medicarerights.org.

To stay abreast of news about the Medicare Part
D drug benefit, discount drug cards, and other
Medicare benefits, options and rights, subscribe
to the Medicare Rights Center’s free, weekly,
e-newsletters at http://www.medicarerights.org/
maincontentperiodicals.html.

Medicare Prescription Drug, Modernization and
Improvement Act of 2003
By Robert M. Hayes



The New Medicare Law:
Drugs, Outpatient Therapy, New Wellness Benefits, and
Changes to Your Costs 
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Frequently Asked Questions 
While the recently passed Medicare bill offers

some information about what the new drug benefit
might look like, no one yet knows exactly how it will
work, which drugs will be covered or how you will
pay for coverage. The answers and more are left up to
the federal agency that oversees Medicare (Centers
for Medicare and Medicaid Services), which will
write the regulations governing the benefit, and pri-
vate companies as they create the plans that offer the
drug benefit. 

1. When will I be able to get drug coverage
from Medicare? 

The new drug benefit will begin on January 1,
2006, with the addition of a new part to Medicare:
Part D. A Medicare drug discount card will go into
effect in Spring 2004. 

2. Will the new Medicare drug benefit help me? 

The drug benefit may save you money if do not
currently have drug coverage and your drug costs are
over $810 a year (the break-even point given the cur-
rently estimated monthly premium of $35). However,
whether you will save money will depend upon three
factors: 

1. Whether insurance companies in your area
offer coverage at a reasonable premium; 

2. Whether the drug benefit from an insurance
company (or from the government if a private
plan is not available in your area) will cover
the drugs you need; and 

3. Whether you can get your drugs cheaper
through a discount drug plan or buying them
from Canada. 

3. What premium will I pay for drug coverage? 

In addition to your Part B premium, you will
have to pay a monthly premium for Part D coverage,
which will be automatically taken out of your Social
Security check. Some have estimated it will be about
$35 a month ($420 a year) in 2006. You may also have
to pay an additional premium to the private insur-

ance company that offers the prescription drug plan
in your area. No one yet knows what that monthly
premium may be because no insurance company has
ever offered a stand-alone drug plan before. Different
companies will likely charge different premiums and
cover different drugs. Premiums can rise a lot from
one year to the next. 

If your monthly income and assets are low you
will have no monthly premium (see http://www
.medicarerights.org/maincontentrxbillfaq.html). 

4. Will I have full drug coverage? 

No. Your drug coverage will be limited. You will
have to pay a monthly premium, an annual
deductible and varying amounts of co-insurance,
depending on the total costs of the drugs you buy.
After you have spent $3,600 out-of-pocket for cov-
ered drugs, your costs will go down significantly. But
if you buy a drug that is not on your plan’s formula-
ry—list of covered drugs—or you buy it from anoth-
er country, that cost will not count toward the $3,600
in out-of-pocket costs. 

Here is the breakdown of the drug benefit as
described in the new law. In 2006, on top of the
monthly premium, you will pay: 

• The first $250 of your drug costs each year
(deductible); 

• 25% of the cost of covered drugs between
$251–$2,250; 

• 100% of the cost of covered drugs between
$2,251–$5,100; and 

• 5% of the cost of covered drugs over $5,101 (or
a co-payment of $2 for covered generics and $5
for covered brand-name drugs—whichever is
greater).

Use the chart on page 20 to determine your out-
of-pocket drug costs under the basic government
plan in 2006 based on your current annual drug
costs. 

After 2006, your premiums, deductible and out-of-
pocket costs will increase annually.



Your Annual Drug Costs You Pay Medicare Pays

Up to $250 Monthly premium Nothing
(annual deductible) + 100% of drug costs Nothing

$251–$2,250 Monthly premium Nothing
+ $250 deductible Nothing
+ 25% co-insurance for drug costs 75%

$2,251–$5,100 Monthly premium Nothing
+ $750 ($250 deductible + $1,500
$500 co-insurance for drugs $251–$2,250)
+ 100% (for drugs $2,251–$5,100) Nothing

Over $5,101 Monthly premium Nothing
+ $3,600 ($250 deductible $1,500
+ $500 for drugs $251–$2,250 
+ $2,850 for drugs $2,251–$5,100)
+ $2 for generics and $5 for brand-name drugs, Or 95%
5% co-insurance for any drug (whichever is greater) 
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You may only see a plan exactly like the one out-
lined above if no private company is offering a drug
plan in your area and you get coverage directly
through the government. Private companies can cre-
ate their own set of criteria for coverage as long as the
overall package is at least as good as the one outlined
above. However, you must spend $3,600 out-of-pock-
et for covered drugs before your out-of-pocket costs
are reduced substantially (catastrophic coverage). 

5. Can I buy insurance to fill the gaps in
Medicare drug coverage? 

You may be able to. Private companies that offer a
Medicare drug plan (the Part D benefit) can, if they
choose, sell policies to pay some of your out-of-pock-
et costs. If offered at an affordable premium, these
plans could help the majority of people with
Medicare who have annual drug costs below $5,100.
You can only buy such a policy from the same compa-
ny from which you are getting your Medicare drug
benefit. However, if your income is low you may
qualify for supplemental insurance through your
state’s prescription drug assistance program. 

If your annual drug costs are high (at least
$5,100), no matter what Medicare drug plan you buy
you will have to spend $3,600 out of pocket before
you can get full Medicare drug coverage (catastrophic
coverage). Once you have spent $3,600 out of pocket
for covered drugs, you will only have to pay 5% co-
insurance for each covered drug for the rest of the
year. 

States are the only entities that can choose to sup-
plement the drug costs of their state prescription
drug assistance program members so that they do not
have to spend $3,600 out of pocket before “cata-
strophic coverage” begins. These programs are
designed to help people with low incomes pay for
their prescription drugs. Not all states offer these pro-
grams. 

If you enroll in the Medicare drug benefit (Part
D), you cannot also have a Medicare supplemental
insurance policy (Medigap) that offers drug coverage.
Medigap plans H, I and J, which currently offer limit-
ed drug coverage, will no longer be sold once the
Medicare drug benefit begins. If you had one of these
plans before January 1, 2006, you can only keep it if
you choose not to enroll in the Medicare drug benefit.
If later you want to drop the Medigap drug coverage
and buy the Medicare drug benefit, you may have to
pay a premium penalty. You are probably better off
with the new Medicare prescription drug coverage
than with the limited coverage offered by these plans. 

6. Will I get extra help with drug coverage if
my income is low? 

Yes. If your annual income is below 150% of the
Federal Poverty Level (FPL) and your assets are
below specified limits (see chart on page 21 for
details), you can apply for one of the programs
below, which will offer less costly Medicare prescrip-
tion drug coverage. 



If You Have . . . Your Assets You Pay

Medicaid1 and income State Medicaid asset • No monthly premium
below 100% FPL test applies • No deductible
($9,0002 a year for singles and • $1/generic and $3/brand-name3

$12,000 a year for couples in 2003) (no co-pay after $3,600 in total
annual drug costs)

Medicaid and income State Medicaid asset • No monthly premium
above 100% FPL4 test applies • No deductible

• $2/generic and $5/brand-name5

(no co-pay after $3,600 in total
annual drug costs)

Income below 135% FPL Below $6,000 for • No monthly premium
and do not have Medicaid individuals and $9,000 • No deductible
(below $12,000 a year for for couples • $2/generic and $5/brand-name
singles and $16,400 a year for (no co-pay after $3,600 in total 
couples in 2003) annual drug costs)

Income below 150% FPL Below $10,000 for • Sliding scale monthly premium
and do not have Medicaid individuals and $20,000 • $50 deductible
($13,500 a year for singles for couples • 15% co-insurance ($2/generic and
$18,000 a year for $5/brand-name co-pay after $3,600
couples in 2003) in total annual drug costs)

1. Institutionalized individuals with Medicaid, at all income levels, pay no co-pay, deductible or premium. 

2. Numbers are rounded off. Federal poverty levels change every year.

3. Indexed to Consumer Price Index.

4. This includes “spend-down” or medically needy individuals, who spend a portion of their income to become eligible for Medicaid.

5. Indexed to the overall increase in drug costs. 
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7. How do I get the Medicare prescription drug
benefit? 

You will probably have to sign up for Part D at
your local Social Security office during the initial
enrollment period (six months starting November 15,
2005, during which you can enroll in Part D). The
basic premium (estimated to be $35 a month) will be
deducted from your Social Security check. Then there
are three possible ways to get drug coverage: 

1. You keep Original Medicare and sign up for a
stand-alone Medicare drug plan offered by a
private company (the company may charge
you an additional monthly premium). 

2. You keep Original Medicare and, if no stand-
alone plan is available, you get drug coverage
directly from the government. 

3. You enroll in or remain in a Medicare private
plan, like an HMO or PPO, which will offer
the drug benefit as well as all your other
Medicare-covered services (the company may
charge you an additional monthly premium). 

No matter which plan you choose, you can only
change plans once a year. 

8. Do I have to enroll in the Medicare
prescription drug benefit? 

No. Just like Medicare Part B, which pays for
doctors and other medical services, the Medicare
drug benefit is voluntary. However, if you do not
enroll during the six-month open enrollment period
when the benefit first becomes available, you may
have to pay a premium penalty if you choose to
enroll at a later date. The premium penalty will be at
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least 1% for every month you delay enrollment (1% of
the national average premium). 

If you already have prescription drug coverage at
least as good as Medicare’s drug benefit, you will not
be subject to a premium penalty. In order to avoid a
premium penalty, you cannot have been without
comparable drug coverage for more than 63 days. 

9. What if I already have drug coverage
through Medicaid? 

If you have Medicaid, you will lose your Medic-
aid drug coverage and instead get drug coverage
through Medicare. Medicaid will still help pay your
other Medicare out-of-pocket costs, including the
deductible and co-insurance, and you will not have to
pay the drug plan premium. You will have to pay a
co-payment for each prescription. The Medicare drug
benefit may not be as good as the Medicaid coverage
you had. 

10. What if I already have drug coverage
through a state prescription drug plan? 

States can choose to offer coverage to supplement
the Medicare drug coverage for individuals eligible
for the state’s drug plan. 

11. What if I already have drug coverage
through a former job? 

If your former employer chooses to continue to
offer prescription drug coverage you can choose: 

• To keep it and not buy Medicare drug coverage
(you will not have to pay a premium penalty if
you later lose your retiree coverage and want to
enroll in a Medicare drug plan if your coverage
is at least as good as Medicare’s drug cover-
age). 

• To keep it and buy Medicare drug coverage
(you will still have to spend $3,600 out-of-pock-
et for Medicare-covered drugs before the more
substantial Medicare coverage begins). 

• To drop it and buy Medicare drug coverage if it
costs more and/or covers less. 

12. Will the Medicare prescription drug benefit
cover all drugs? 

No. Each company that offers Medicare drug cov-
erage will have its own formulary (list of covered
drugs). They will likely provide incentives for you to

use generic drugs. If a drug is not on the formulary or
if you buy from another country, you will have to pay
the full cost yourself. In addition, the cost of drugs
not on your plan’s formulary will not count towards
your out-of-pockets costs to qualify for the drug ben-
efit. 

13. What is the Medicare discount drug card? 

Between June 2004 and the end of 2005 (until the
Medicare drug benefit begins), private companies
will offer drug discount plans approved by Medicare.
You will be able to buy a discount drug card that may
save you some money on your prescription drugs.
Each card will cost no more than $30 and will offer
between 10–15% savings on some drugs. Each card
will be different, so it will be very hard to choose
which card, if any, to buy. You may be better off with
the discount card you are currently using, getting
your drugs from the Veterans Administration if you
qualify, or buying them from Canada. 

If your annual income is below $12,123 ($16,362
for a couple), the government will pay your fee for
the discount card and 90–95% of the cost of covered
drugs up to $600 a year. You will have to pay the
other 5–10% and the full plan cost of any drugs above
the $600. If you do not use the full $600 by the end of
the year, you can carry over the remainder to 2005. 

To learn more about the Medicare discount drug
card, see http://www.medicarerights.org/
maincontentrxcards_faq.html. 

14. Will I be paying lower prices for drugs I buy
through the Medicare drug plan? 

No. Your co-insurance may be based on drug
prices that are higher than you may be able to get in
Canada. Each private company offering the drug ben-
efit will negotiate individually prices for their mem-
bers. If there are no private drug plans available in
your area and you have Medicare drug coverage
through the government, the price of the drugs you
buy will probably be high because the new Medicare
law specifically forbids the government from negoti-
ating with pharmaceutical companies for lower-
priced drugs. 

15. Does the new Medicare law affect what
Medicare pays for outpatient therapy caps? 

Yes. The new law puts a two-year moratorium on
the outpatient physical therapy cap that began on



Your Annual Income Percentage of Actual What Your Premium 
Part B Coverage Cost Would Have Been

Individuals Couples You Will Pay in 2003

Below $80,000 Below $160,000 25% $58.70

$80,000–$100,000 $160,000–$200,000 35% $82.18

$100,000–$150,000 $200,000–$300,000 50% $117.40

$150,000–$200,000 $300,000–$400,000 65% $152.62

Above $200,000 Above $400,000 80% $187.84
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September 1, 2003. The suspension began on Decem-
ber 8, 2003, the day the President signed the bill into
law, and will extend until January 1, 2006. 

People who received outpatient physical therapy
during the two months the cap was in effect (Septem-
ber 1, 2003 to December 7, 2003) will still be responsi-
ble for any bills they incurred over the limit. 

The therapy limits applied to outpatient therapy
received at: 

• therapists’ or physicians’ offices; 

• outpatient rehabilitation facilities; 

• skilled nursing facilities for outpatients or resi-
dents who do not have Medicare-covered stays;
and 

• home, through therapists connected with home
health agencies, when not part of a Medicare-
covered home health benefit. 

The limits did not apply to outpatient therapy
received at hospital outpatient facilities, unless given
by the hospital’s Medicare-certified skilled nursing
facility. 

Expect administrative errors. You should immedi-
ately appeal any denials for outpatient therapy ser-
vices received after December 7, 2003. 

16. Will other benefits be added to
Medicare? 

Yes, some wellness benefits will be added or
expanded. As of January 1, 2005, Medicare will cover: 

• One preventive physical examination in the
first six months after a person enrolls in Part B
(the exam will include measurement of height,
weight and blood pressure, an electrocardio-
gram, education and counseling). 

• Blood tests to screen for cardiovascular disease,
including tests for cholesterol, lipids and
triglyceride levels. 

• Laboratory tests to screen high-risk individuals
for diabetes. 

17. Will the Medicare Part B deductible
increase? 

Yes. The Part B deductible, which has been $100
since 1991, will go up to $110 on January 1, 2005.
Every year after that it will increase by the same per-
centage as the Part B premium increases. 

18. Will I have to pay more for the Medicare Part
B premium if my income is high? 

Yes. Beginning January 1, 2007, the monthly
Medicare Part B premium will be higher if your
annual income is above $80,000 ($160,000 for cou-
ples). If so, the government will contribute less
towards your Part B coverage. Currently, everyone
pays 25% of the actual cost of Part B coverage; tax-
payer money pays the other 75%. For example, in
2003 the actual cost of Part B coverage is $234.80 per
month per person; people with Medicare pay $58.70
and the government pays $176.10. 

In 2007, the Part B premium will be calculated
according to the sliding scale described below: 



76 Things You Should Know About the New Medicare Drug Discount Cards 
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What are the cards? 

1. What is the Medicare drug discount card? 

Between June 2004 and the end of 2005 (until the
Medicare Part D drug benefit begins), private compa-
nies will offer discount drug cards approved by
Medicare. You will be able to buy a card that may
save you some money on your prescription drugs.
Like other drug discount cards, the cards will offer
discounts on certain drugs. Special assistance is avail-
able for people with low incomes, including up to
$600 per year in 2004 and 2005 to help pay for drugs.
Medicare-endorsed cards must meet certain guide-
lines, such as offering discounts on at least one drug
in each therapeutic class. They are marked by
Medicare’s seal of approval.

2. Is the Medicare drug discount card actually
drug coverage? 

No. Showing the card at certain pharmacies may
give you discounts on certain drugs. 

3. Who offers the Medicare drug discount card? 

Private companies, such as HMOs, PPOs, PFFSs,
insurance companies, and pharmaceutical companies,
can offer cards which will be certified by Medicare. 

4. Is there one standard Medicare drug discount
card? 

No. You can only have one card, but you may
have several to choose from. Different Medicare drug
discount cards will offer different discounts for peo-
ple on different drugs at different pharmacies in dif-
ferent locations. Some cards may offer better dis-
counts for people with low incomes. 

5. What is the difference between a Medicare
drug discount card and other drug discount
options already available? 

Medicare drug discount cards may offer different
discounts, and for different sets of drugs, than other
discount options already available. 

Medicare discount cards may offer better savings
than some people can currently get on certain drugs.
But, they are expected to offer as little as 10% savings
on some drugs, which is far less than savings many
people currently get through other discount cards
and drug programs. 

Who should get a card? 

6. Can I get a Medicare drug discount card? 

Anyone entitled to Medicare Part A and/or
enrolled in Part B is eligible to buy a discount card
unless they have Medicaid prescription drug cover-
age. 

7. Must I get a Medicare drug discount card? 

No, the card is voluntary. You probably have no
need to get a card if you have prescription drug cov-
erage or are already getting discounts of 10–25% on
your medications. 

8. Should I get a Medicare drug discount card? 

If you are eligible for low-income benefits (see
questions 33, 37), yes. If you are not eligible for low-
income benefits, you must decide if a card is worth
the fee and whether you can save more money on
drugs in other ways. 

9. Is the card worth the fee? 

Stay tuned. It may be hard to tell, as it will
depend on the drugs you use, the discounts a card
offers on those drugs, and whether you can get deep-
er discounts elsewhere such as through Internet dis-
count programs, the Veterans Administration or other
discount cards. 

How do I get a card? 

10. When can I enroll? 

Companies offering cards can begin enrolling
members in May 2004, with cards becoming effective
in June 2004. 

11. How do I enroll? 

First, determine which card, if any, meets your
needs. Then, sign up with the company that offers
that card. Card sponsors will have their own applica-
tion packages, which may be available at your local
pharmacy. 

12. What will be in a company’s application
package? 

Company application packages will give direc-
tions for applying and consist of two applications:
one for the standard drug discount card, and one for
the special low-income benefits. 
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13. Will each Medicare drug discount card be
different? 

Cards will vary, offering discounts for only cer-
tain drugs at certain pharmacies in certain locations.
Some cards may offer different discounts for people
with different incomes. 

14. Where can I find a list of Medicare-endorsed
cards? 

A list of cards is expected to be made available at
http://www.medicare.gov in April 2004. 

15. How can I compare the cards? 

The www.medicare.gov Web site will include a
card comparison tool. The tool will show the estimat-
ed negotiated pharmacy prices offered by each card.
Since each card could offer different discounts on dif-
ferent drugs, if you take several medications it may
be hard to compare. 

16. How can I compare the Medicare-endorsed
drug discount cards with other discount
opportunities? 

Stay tuned. It may not be easy. 

17. What if I don’t have access to the Internet? 

You can call 1-800-MEDICARE for assistance in
comparing the Medicare-endorsed drug discount
cards. 

18. Can I have more than one Medicare-endorsed
card? 

No. You can only have one Medicare-endorsed
drug discount card. However, you can have as many
other cards (such as pharmaceutical company cards)
as you would like, as long as they are not endorsed
by Medicare. 

19. What if I accidentally sign up for more than
one card? 

The sponsor of the second card you apply for will
not be able to issue you the second card. 

20. If I change my mind, can I ever switch to a
different card? 

Yes. You can switch cards between November 15
and December 31, 2004. You can cancel your card at
any time.

21. If I like the card I have, will I need to reapply
at the end of 2004? 

No. As long as you pay your annual fee for 2005,
you will be able to keep your card. 

22. When will I know that I have been signed up
for a card? 

The card sponsor will notify you by mail. 

23. How soon will I know? 

Not right away, but you should know within a
week. 

24. What should I do if I get no reply? 

Contact the card sponsor. 

25. Can my application be rejected? 

Your application can only be rejected if you
already have Medicaid drug coverage or another
Medicare drug discount card. 

26. If my application is rejected and I have
already sent payment for the card fee, can I
get the fee refunded? 

Yes. Contact the sponsor of the card which reject-
ed your application. 

What do cards cost? 

27. How much does a card cost? 

Cards will cost no more than $30 each year. If
you qualify for low-income assistance (see questions
33, 37) that fee will be waived. 

28. Whom do I pay? 

You must pay the company sponsoring the card
directly, unless you qualify for low-income assis-
tance. The fee does not come out of your Social Secu-
rity check. 

29. How do I pay? 

Card sponsors will indicate on their application
how they wish to be paid. 

30. Can I ever get a refund on the card fee? 

No. 

31. Can the fee increase in 2005? 

Yes, but the highest the fee can be is $30. 

How can I get additional help if my income is
low? 

32. Are there special low-income benefits
(transitional assistance)? 

Yes. The federal government will pay the fee for
a Medicare-endorsed drug discount card, as well as



90–95% of your drug costs up to $600 a year in 2004
and 2005. 

33. How will I know that I am eligible? 

The government will conduct a general outreach
campaign. Also, documentation from card sponsors
should explain who is eligible and how eligible indi-
viduals can apply for the low-income benefits. 

34. How low must my income be to be eligible
for these benefits? 

Individuals with incomes less than an estimated
$12,569 in 2004 and couples with incomes less than an
estimated $16,862 in 2004 will be eligible for the low-
income benefits in 2004, as long as they do not have
other drug coverage (excluding state pharmaceutical
assistance). 

35. Will the income limits increase in 2005? 

Yes. 

36. Do I need to prove my income? 

No. You only need to state your income on the
application for low-income benefits. The Centers for
Medicare and Medicaid Services (CMS) may verify
your income by reviewing any available data, such as
tax returns and Social Security records. 

37. Is there an asset test? 

No. Eligibility for the low-income benefits is
based only on income, family size and if you have
any other prescription drug coverage. 

38. What conditions can disqualify me from low-
income benefits? 

You cannot get the low-income benefits if you
already have drug coverage from your current or for-
mer employer, Medicaid, the Federal Employee
Health Benefits Program, Tricare or the Veterans
Administration. 

If you have coverage through a state pharmaceu-
tical assistance program, you can still get low-income
benefits. 

39. Will I be automatically enrolled for the low-
income benefit? 

No. You must apply for low-income benefits
when applying for a card. 

40. What happens if the government already
pays my Medicare premiums? 

If you are enrolled in a Medicare Savings Pro-
gram, your income is low enough to make you eligi-

ble for the low-income benefits. You will not be auto-
matically enrolled, however, and will need to apply
for the low-income benefits with a card sponsor. 

41. How do I enroll? 

First, you need to choose the card you want.
Then, you need to complete and submit the compa-
ny’s application for people with low incomes. 

42. Will all Medicare drug discount cards offer
low-income benefits? 

Yes. 

43. Is there a different application for a
Medicare drug discount card with low-
income benefits? 

Yes. 

44. What information must I provide on the low-
income application? 

The application may ask you to report your fami-
ly size, income and any other forms of prescription
drug coverage you have. 

45. How will family size figure into eligibility for
low-income assistance? 

Family size does not affect eligibility except to
the extent that the income limit is higher if you are
married. 

46. Can I get help completing my application? 

Drug card sponsors may have staff who can help
you at participating pharmacies. Help may also be
available at your local community center or State
Health Insurance Assistance Program (SHIP). 

47. How soon after I apply will I find out if I am
enrolled? 

You should know within one week. The drug
card sponsor will know within three days of your
application and then must notify you. 

48. How will I find out that I am enrolled? 

Your drug card sponsor must notify you by mail. 

49. What do I do if my application is denied? 

If you believe you are entitled to low-income
benefits, you can appeal to Medicare. 

50. If necessary, how will I know how to appeal? 

Stay tuned. Appeal instructions should be pro-
vided on the notice informing you that you have not
been enrolled 
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51. What if I become eligible for low-income
benefits after I have already applied for a
card? 

You can apply for low-income benefits at any
time. The amount of assistance you get may depend
on when you apply. In 2004, you will get the full $600
no matter when you apply. In 2005, the amount of
assistance will be based on when you apply. As long
as you apply before April 1, 2005, you will get the full
$600. 

How do the cards work? 

52. Are discounts limited to a certain set of
drugs? 

They can be. Each card will discount a separate
list of drugs. No discounts will be available for drugs
already covered by Medicare. 

53. Can the list of drugs my card discounts
change? 

Yes. Both the drugs discounted and negotiated
prices for discounted drugs can change as frequently
as every week. 

54. Will every card offer discounts on drugs in all
therapeutic classes? 

Yes. Every card is required to provide a discount
for at least one drug in each therapeutic category of
drugs commonly needed by people with Medicare. 

55. Can discounts be limited to a certain
geographic area? 

Yes, discounts can be available in an area as small
as your state. Some cards may make discounts avail-
able throughout the country. 

56. Can I use my drug card at any pharmacy? 

No. Each card will only work at certain pharma-
cies. In urban areas, 90% of card enrollees must live
within two miles of a participating pharmacy. In sub-
urban areas, 90% must live within five miles of a par-
ticipating pharmacy. In rural areas, 70% must live
within 15 miles of a participating pharmacy. 

57. Will drug prices be the same at every
pharmacy? 

No. 

58. Can card sponsors make available additional
discounts to certain people based on income
or other factors? 

Yes. 

59. Can I combine discounts from my
Medicare drug discount card with
another drug discount card to get a
deeper discount? 

No. You can only use one discount card for each
purchase. 

60. Can I carry over unused dollars of my $600
in low-income assistance from 2004 into
2005? 

Yes. 

61. Who will keep track of my $600 in low-
income assistance? 

Drug card sponsors will keep track of your $600
in assistance. 

62. How can I find out how much of my $600 in
assistance remains? 

You can find out from your pharmacist or your
card’s Web site. 

63. Is my $600 in assistance only applicable to a
certain set of drugs? 

You may apply your $600 to the costs of any
drugs, excluding any drugs which would be covered
by Part B, barbiturates, benzodiazepines, fertility
drugs, vitamins not for prenatal care, weight-related
drugs, cosmetic drugs, treatments for coughs and
colds, and over-the-counter drugs. 

64. Where can I find the list of drugs my card
discounts? 

Contact your discount card sponsor. The list will
also be available online at www.medicare.gov. 

65. Do I need to re-apply in 2005 in order to
keep my low-income assistance? 

No. You do not need to recertify or reapply to
continue receiving low-income assistance. Once you
are determined eligible for low-income assistance,
you are considered eligible for the entire time you are
enrolled in the Medicare drug discount card pro-
gram. 

66. What if I forget to re-enroll for my card in
2005? 

If you sign up by April 1, 2005, you will get the
full $600. If you enroll after this time, your benefits
will be based on the date you enroll. 
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67. How do the drug discount cards and the
low-income assistance coordinate with state
pharmaceutical assistance programs? 

States will have to determine how to coordinate
the two programs. States may choose to pay the
enrollment fee for a card, cover the co-insurance for
the low-income benefits, or design another system for
coordinating the benefits of the two programs. 

68. What if my Medicare discount drug card does
not discount a drug I need, but my state
pharmaceutical assistance program does?
Do I get to choose which program to use for
each purchase? 

Stay tuned. 

69. If I qualify for low-income assistance, but I
am happy with the discounts I get from my
state pharmaceutical assistance program,
can my state make me apply for low-
income assistance available through the
drug card? 

Stay tuned. 

70. Could a Medicare drug discount card
disqualify me from drug assistance provided
by certain pharmaceutical companies? 

Stay tuned. 

71. When will my card expire? 

If you sign up for Medicare Part D benefits dur-
ing the initial enrollment period (November 15 to
May 15, 2006), your card will expire when your out-
patient prescription drug coverage under Part D
begins. 

If you do not sign up for Part D during the initial
enrollment period, your card will expire on May 15,
2006. 

Do I have any protections? 

72. What do I do if I lose my card? 

Contact the card sponsor. There will probably not
be a replacement fee. 

73. What if I cannot remember the sponsor of
my card? 

The federal government is working to set up a
system for you to find the name of your drug card
sponsor. 

74. If I buy a card, can the card sponsor sell my
personal information to other companies or
use it for other marketing activities? 

No. Drug card sponsors are expressly forbidden
from using your personal information for any mar-
keting purposes and cannot even ask you for permis-
sion to use it. 

75. What happens if I move; if I leave my
Medicare private plan; if I join a different
Medicare private plan; or if my card program
terminates, and the discount card I
purchased is no longer compatible with my
situation? 

In any of these cases, you will become eligible for
a special enrollment period for a new card. You
should first notify the sponsor of your current card
that you want to discontinue it. You will then be able
to buy a new card. You will have to pay the enroll-
ment fee again and will not get a refund of your orig-
inal fee. If you are enrolled in low-income assistance,
it will move with you automatically and you will not
need to pay the fee. 

76. What protections are in place against
telemarketing fraud and identify theft? 

Stay tuned. 
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Robert M. Hayes, an attorney, is president and general counsel of the Medicare Rights Center (MRC). MRC is the
nation’s largest independent source of information and assistance for people with Medicare. Founded in 1989, MRC
helps older adults and people with disabilities get good, affordable health care. Their Web site is www.medicarerights
.org.

Mr. Hayes led the National and New York Coalitions for the Homeless from 1979 to 1989, and has practiced law
with firms in New York and Maine, including Sullivan & Cromwell and O’Melveny & Myers. Mr. Hayes is a
MacArthur Foundation fellow and has received honorary degrees from ten colleges and universities. He is a graduate
of Georgetown University and the New York University School of Law. 



NYSBA Elder Law Attorney |  Spring 2004  | Vol. 14 | No. 2 29

MEDICARE

Section 1154(a)(14) of the
U.S. Social Security Act
requires that all written com-
plaints made by or on behalf
of Medicare beneficiaries be
reviewed by a Quality
Improvement Organization
(QIO).1 Commencing in the
fall of 2003, the Centers for
Medicare & Medicaid Ser-
vices (CMS, previously
known as HCFA)2 have
rolled-out a new option nationwide for the handling
of some quality-of-care Medicare complaints: media-
tion.

Under the Medicare Beneficiary Complaint
Response Program, when a written complaint is
received by the QIO, the QIO requests the medical
records from the appropriate provider(s). A physician
reviewer at the QIO reviews the medical records and
sends notice of the review findings to the provider(s).
The provider(s) have the right to appeal any adverse
findings and have another physician reviewer con-
duct another medical record review. The second
review findings are final. This is done without any
complainant involvement or participation. The details
of medical records review findings are considered
confidential and consent is rarely given by
provider(s) to release the detailed findings to the
Medicare beneficiary. Typically, the complaining ben-
eficiary receives only a letter without detailed find-
ings, which merely states that the care received did or
did not meet professionally recognized standards of
care. Providers can submit comments which will be
attached to the final response to the complainant, but
this is also rarely seen in practice. There is little if any
contact with the complainant from the time the com-
plaint is filed to the time the complainant receives the
final response. This time period can be as long as five
months.

Under this mediation initiative, complaints
received under the Medicare Beneficiary Complaint

Response Program are still vetted by a physician
reviewer at the QIO who reviews the medical
records. Now, however, if the physician reviewer
finds that the care provided does not rise to the level
of malpractice and does not exhibit significant quali-
ty-of-care concerns, the complaint will be considered
eligible for mediation. The QIO will then contact the
complainant and offer mediation of the complaint. If
mediation is agreed to by the complainant, the QIO
will then offer mediation to the provider(s). If accept-
ed by the provider(s), the QIO will schedule the
mediation. 

Many of the complaints within the parameters of
the mediation program involve breakdowns in bene-
ficiary-provider communication that lead the benefi-
ciary to perceive an error or negligence has occurred.3
For example, the beneficiary may have made the
complaint because they felt rushed, ignored, treated
unfairly due to age, disability, ethnicity, accent, lan-
guage barriers or other factors, or that they received
inadequate explanations or information regarding
test results, discharge, etc. The complaints eligible for
mediation will be those which the QIO has already
determined did not involve error or negligence.
Therefore, without mediation, the result of the com-
plaint is going to be a letter from the QIO that the
level of care met the proper standards. By electing
mediation, complainants can get beyond the bureau-
cracy and air their perceptions, feelings, needs and
desires directly to the provider(s) and hear the
providers’ perceptions, feelings, needs and desires.
The parties have the opportunity to interact in a neu-
tral setting and put some of the human touch back in
the healthcare relationship. They may reach agree-
ment on future provision of healthcare services that
will enhance the satisfaction of all participants, and
thereby improve the quality of Medicare services for
that beneficiary, and potentially other beneficiaries as
well. A single complainant has the power to reach an
agreement that changes the system to the benefit of
everyone—beneficiaries and providers alike.

Mediation is provided free of charge to all partici-
pants. Participation is voluntary; no one is forced to

Medicare Mediation
By Robert A. Grey 

Welcome back to the new Elder Law Mediation News feature! We actively solicit your mediation questions, comments and
experiences, positive or negative. Please send them to Robert A. Grey, Esq., 38 Stiles Drive, Melville, NY 11747-1016 or
rgrey@justice.com.
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agree to mediation. Agreeing or not agreeing to par-
ticipate in mediation will have no bearing on a benefi-
ciary’s Medicare benefits. The mediators are outside
contractors, not employees of CMS or the QIO. The
mediators are compensated for their mediation ser-
vices with federal funds. Participants at mediation
sessions may include a volunteer “Mediation Advi-
sor” who can provide support to the beneficiary or
their representative, and a volunteer “Co-Mediator”
with a healthcare background to assist in understand-
ing medical terms.4 Of course, participants can have
their attorneys participate.

The QIO for all of New York State is IPRO. As
such, IPRO administers the Medicare Beneficiary
Complaint Response Program in New York and is
responsible for the implementation of the mediation
initiative throughout the state.5 IPRO can be reached
at 800-331-7767. They will assist callers in preparing
written complaints and can provide the latest infor-
mation on the nascent mediation option. 

Conclusion
The goals of the Medicare Beneficiary Complaint

Response Program mediation option include increas-
ing Medicare beneficiary satisfaction, preserving and
strengthening the beneficiary-provider relationship
and improving the quality of care. Under the normal
medical records review process the beneficiary
remains essentially in the dark for weeks or months
about the status and results of the investigation of
their complaint. If it is found that the level of care
provided met the proper standards, the beneficiary is
told simply that. The beneficiary is rarely informed of
the detailed investigative findings and never given
the opportunity to address their concerns in person
(or through a representative) directly to the provider.

The mediation program empowers Medicare
recipients with the opportunity to discuss their com-
plaint and concerns directly with the provider in a
third-party neutral setting, and interactively hear the
response directly from the provider.

As always with mediation, there is no record
made of what was said (other than a written agree-
ment if desired by the participants), the sessions are
confidential and reaching agreement is entirely vol-
untary and at the discretion of the participants, not
the mediator. Mediators have no power to decide
anything. The worst-case post-mediation result leaves
the parties in no worse position than if mediation had

never occurred. Deciding not to utilize mediation
deprives the Medicare beneficiary of the chance to
participate in the system, improve the quality of care
for themselves and possibly other beneficiaries, and
to attain closure. You should endeavor to inform
your clients of the existence of this new complaint
resolution forum and encourage them to make use of
it. It can increase their overall satisfaction with
Medicare and with you. There is nothing to lose by
trying it.

Also Noteworthy
On October 15, 2003, a bill was introduced in the

U.S. House of Representatives to provide Medicare
beneficiaries with access to prescription drugs at
reduced prices negotiated by the Secretary of Health
and Human Services, Secretary of Defense and Secre-
tary of Veterans Affairs.6 The bill would create a “dis-
pute resolution mechanism . . . (such as an
ombudsman) for the resolution of disputes between
Medicare beneficiaries and prescription drug
resellers and drug manufacturers in order to protect
such beneficiaries” from artificially increased prices
and price collusion. At the time of this writing the bill
has been referred to the Committee on Ways and
Means and the Committee on Energy and Com-
merce.

Endnotes
1. QIO’s were formerly known as PRO’s (Peer Review Organi-

zations).

2. In 2001, HCFA (Health Care Financing Administration) was
renamed CMS (Centers for Medicare & Medicaid Services).
In 1977, HCFA was created under HEW (U.S. Dept. of
Health, Education and Welfare). In 1980, HEW was divided
into two separate departments: the Department of Education
and the Department of Health and Human Services (HSS).

3. Four detailed examples from CMS of complaints amenable to
mediation are available online at http://www.cmri-ca
.org/QI/casereview/mediation/examples.html. CMRI is the
QIO for California, but the examples are applicable in all 50
states.

4. Although the program designates this person as a “Co-Medi-
ator,” this person is actually a “medical reference” for the
parties and will not function as a mediator. Some mediation
models do utilize two mediators who co-mediate; this
Medicare mediation program does not.

5. See, IPRO, Healthy Seniors, 2003 Summer/Fall, Page 2, avail-
able online at http://consumers2.ipro.org/dox/HS
_SumFl_2003.pdf.

6. H.R. 3299, 108th Congress, 1st Session (2003). The bill is
called the “Medicare Prescription Drug Price Negotiation
Act” and was introduced by Rep. John B. Larson (D-Conn.).
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Robert A. Grey, Esq. maintains a practice in Melville, Long Island, New York, with an emphasis on providing Alternative
Dispute Resolution (ADR), particularly Mediation and Arbitration, in areas such as elder law, trusts and estates, probate, family,
matrimonial, commercial, e-commerce, construction, labor, employment, disability and discrimination disputes. He is admitted
to practice in New York, Washington, D.C., the Federal Eastern and Southern Districts of New York, and the United States
Supreme Court. His practice serves the entire New York City metro area, including Long Island and the lower Hudson Valley.

Mr. Grey has experience as a guardian, court evaluator, guardian ad litem and attorney for AIPs in guardianship proceed-
ings. He is the author of the chapter on “Mediation in Guardianship Practice” in the upcoming NYSBA Guardianship Practice in
New York State, 2nd Edition, and has given presentations on mediation to various law school, bar association and community
groups. He is a member of the NYSBA Elder Law Section, NYSBA ADR Committee, Suffolk County Bar Association Elder Law
Committee, Queens County Bar Association Elderly and the Disabled Committee, and the National Association of Elder Law
Attorneys (NAELA).

Robert A. Grey earned his J.D. degree from New York Law School in 1985, where he was a John Ben Snow Scholar, and his
B.A. degree in Economics with an Adjunct in Business Management from the State University of New York (SUNY) at Bing-
hamton in 1982, where he was a member of the International Economics Honor Society (calculation of GPAs and awarding of
official honors were against University policy).

He is also a founding member and Deputy Managing Attorney of the NYPD Legal Bureau Civil Enforcement Unit. In 1995
this unit was a recipient of the Innovations in American Government Award of the Ford Foundation administered by the John F.
Kennedy School of Government at Harvard University for its achievements in furtherance of the New York Police Department’s
(NYPD) Civil Enforcement Initiative. He is an 18-year veteran of the NYPD, having been sworn in as a Police Officer in 1986,
promoted to Detective in 1991, and to his current rank of Sergeant in 1992.
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NEW YORK CASE NEWS
By Judith B. Raskin

Medicaid Eligibility
This Article 78 proceeding
was an appeal from a fair
hearing decision denying
an institutionalized Medic-
aid applicant’s request to
shorten her penalty period
where her institutionalized
spouse died and gifts made
by both of them were attrib-
uted solely to her. Denied.
Woytisek v. Novello, 2002-
08531 (2d Dep’t, Oct. 20, 2003).

Mr. and Mrs. Woytisek both entered a nursing
home and then gifted over $100,000. The gift incurred
a period of ineligibility for Medicaid benefits of 16
months. The couple assumed that Medicaid would
allocate the gift between them and deem them each
ineligible for Medicaid for eight months. Mr. Woy-
tisek died in October 2000, prior to submitting his
Medicaid application. When Mrs. Woytisek applied
after the eight months had passed, she was denied
because the agency applied the full 16-month period
of ineligibility to her. After an unsuccessful fair hear-
ing, Mrs. Woytisek brought this Article 78 proceeding.
She argued that the Department of Health was arbi-
trary and capricious in applying the full penalty peri-
od to her.

The court upheld the fair hearing decision. The
respondent’s interpretation of the relevant statute (42
U.S.C. § 1396p(c)) and regulation (New York Comp.
Codes R. & Regs. tit. 18, § 360-4.4(c)(2)(vii))
(N.Y.C.R.R.) was reasonable and therefore not arbi-
trary and capricious. A reasonable reading is that the
penalty period will not be allocated to both spouses
until they are both eligible for Medicaid. Mr. Woy-
tisek was never eligible and never filed his applica-
tion.

Medicaid Lien
An executor sought to vacate a Medicaid lien
against the estate of a decedent who had received
damages from the nursing home where he resided.
Denied. Estate of Barnes v. Lawrence Nursing Care
Center, Inc., 23866 (Sup. Ct., Kings Co., Civil Term
Part 13, Nov. 10, 2003).

In this action brought by the executor, the estate
was awarded damages for the decedent’s pain and
suffering from the nursing home where the decedent
resided. The Department of Social Services (DSS)
then filed a lien against the award to be reimbursed
for services rendered to the decedent. DSS reads Pub-
lic Health Law § 2801-d subdivision 5 as saying that
damages received from the nursing home should not
be deemed available to a Medicaid recipient if the
recipient is alive. The plaintiff argues that it applies
to deceased recipients as well. DSS has asserted in
ADM 02 OMM/ADM-3 that DSS does have a lien on
the recipient’s estate. The executor appealed the right
of DSS to place the lien against the estate.

The Supreme Court, Kings County, Civil Term
Part 13 held that section 2801-d of the Public Health
Law does not bar DSS from filing a lien either during
or after the life of the recipient where the recipient
received a damage award from the nursing home.
Legislative action and considerable case law clearly
confirm that damages for pain and suffering are
available to satisfy Medicaid liens both during life
and after death. The ADM is incorrect in its assertion
that Medicaid cannot recover from a damage award
paid by a nursing facility during the life of the recipi-
ent nursing home resident.

Nursing Home Claim Under Debtor & Creditor
Law
Defendant appealed from a decision denying her
summary judgment motion where she was transfer-
ee of funds given to her by a nursing home resident
and the nursing home sought payment of its bill.
Reversed. Grace Plaza of Great Neck, Inc. v. Heit-
zler, N.Y.L.J., Jan. 7, 2004, p. 37, col. 2 (App. Div., 2d
Dep’t).

In January 1996, Mrs. Witt entered plaintiff’s
nursing home. About nine months later, Mrs. Witt
received a medical malpractice settlement of
$659,532. She then gifted a total of over $350,000 to
her children (including her daughter, the defendant)
and retained over $342,700. In November 1999, Mrs.
Witt moved to a nursing home in Texas. Shortly
thereafter, the plaintiff nursing home brought an
action against Mrs. Witt’s daughter for payment of
$26,610.73 due for its services to Mrs. Witt. The plain-
tiff argued that the transfer of funds was a fraudulent
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conveyance under Debtor & Creditor Law. The defen-
dant moved for summary judgment. The Supreme
Court, Queens County, denied the summary judg-
ment motion, finding outstanding issues of fact as to
Mrs. Witt’s future insolvency and her intent to
defraud when she made the transfers. The defendant
appealed.

The Appellate Division reversed. The evidence
showed that Mrs. Witt did not have outstanding
debts when she transferred the funds. She retained
sufficient funds combined with her income to pay her
nursing home costs for three years until she was Med-
icaid-eligible. The court stated “. . . Mrs. Witt’s deci-
sion to make gifts to her family while retaining assets
reasonably calculated to cover the cost of her care
until she became eligible to receive Medicaid assis-
tance cannot be considered acts of intentional fraud
against future creditors . . .”

Power of Attorney
A co-executor presented a power of attorney for fil-
ing with the Court Clerk naming her co-executor as
her agent to carry out her responsibilities as co-
executor. Filing denied. Will of Jones, 23700 (Surr.
Ct., Broome Co., Oct. 1, 2003).

A co-executor was denied permission to file a
power of attorney appointing her co-executor as her
agent to act for her in her role as co-executor.

Provisions in Estates, Powers & Trusts Law § 13-
2.3 (EPTL), 22 N.Y.C.R.R. § 207.48 and General Oblig-
ations Law § 5-1502G refer to handling estate matters
through a power of attorney. However, only the bene-
ficiary and not a fiduciary can appoint an agent in a
power of attorney to act for her. A fiduciary may not
delegate her duties but may petition the court to
resign.

Article 81 Appointments
An Article 81 co-guardian and nephew of the inca-
pacitated person appealed from that part of the deci-
sion in an Article 81 proceeding appointing a co-
guardian to act with him. Appointment of
co-guardian vacated. In re Bertha W., 2003-02675 (2d
Dep’t, Nov. 24, 2003).

The Supreme Court, Kings County, appointed a
nephew of the incapacitated person as Article 81
guardian and also appointed Steven T. Rondos, an
attorney, as co-guardian. The nephew appealed the
appointment of a co-guardian.

On appeal, the Second Department vacated the
appointment of the co-guardian, Mr. Rondos. The
court cited clear New York case law that strangers
will not be appointed as guardians unless a qualified
member of the family circle or a nominee is not avail-
able. Nothing in the record indicated that the nephew
needed assistance. 

Petitioner in an Article 81 proceeding appealed the
appointment of a guardian for her son who was not
her nominee. Granted. In re Naquan S, 2002-10388
(2d Dep’t, Dec. 8, 2003).

The petitioner in an Article 81 proceeding for the
appointment of a guardian for her son nominated her
attorney, Steven T. Rondos, as a co-guardian. The
Supreme Court, Kings County instead appointed Etta
I. as co-guardian. The petitioner appealed. 

The Second Department vacated the appoint-
ment of Etta I. and appointed Steven T. Rondos as co-
guardian. It is firmly established that a stranger will
not be appointed guardian “unless it is impossible to
find within the family circle, or their nominees, one
who is qualified to serve.” The court cited In re Dietz,
247 App. Div. 366, 367; In re Klein, 145 A.D.2d 145, In
re Gustafson, 308 A.D.2d 305; In re Robinson, 272
A.D.2d 176; In re Chase, 264 A.D. 330.

Article 81 Filing Fee
An Article 81 special guardian filed a motion to be
discharged without filing a final account and did
not pay the $45 filing fee. Fee required. In re Ficalo-
ra, 23873 (Sup. Ct., Queens Co., Dec. 1, 2003).

Pursuant to the decision of Justice Thomas in In
re Richter, N.Y.L.J., Nov. 14, 2003 that the $45 fee for
filing a motion be waived in similar circumstances,
the clerk accepted a special guardian’s motion with-
out a filing fee. The motion was a request to dis-
charge the special guardian without filing a final
report. 

The Supreme Court, Queens County, held that
legislation clearly requires that the fee be paid and
that there is no exception for a fiduciary in an Article
81 proceeding. The court suggests that where the
incapacitated person has limited resources, the fidu-
ciary may apply to have the incapacitated person
deemed a “poor person” and have the fees waived.
In a circumstance such as this, where the motion will
result in the filing of two orders, only one $45 fee
should be charged. Where the fiduciary makes the
payment, she can request reimbursement.



Estate Recovery by Creditor
A creditor of an insolvent estate sought payment
from a beneficiary of certain non-probate assets.
Denied. Proceeding by BCT Federal Credit Union, 196
Misc. 2d 250 (Surr. Ct., Broome Co., June 4, 2003).

The petitioner creditor could not have its claims
satisfied from an insolvent estate. The petitioner then
claimed that the non-probate assets passing to dece-
dent’s son were available to pay its claims. The non-
probate assets were a term insurance policy with
$10,000 death benefit; a New York State Teacher’s
Retirement System pension naming decedent’s son as
beneficiary, valued at $461,510.83; and a 403(b)
account under a school district program, invested in
mutual funds and valued at $89,730.95.

The court held that these non-probate assets were
unavailable to satisfy the creditor’s claims. Anti-
alienation provisions can be found in Insurance Law

§ 3212(b)(1). Insurance proceeds to a named benefi-
ciary are protected against creditors’ claims. While
Education Law § 524 protects pensions against credi-
tors’ claims during the life of the owner, case law has
held that a teacher’s pension with the New York State
Teacher’s Retirement System is exempt from claims
of creditors. The 403(b) annuity was part of a school
district program and so not under the New York State
Teacher’s Retirement System or ERISA. (Pensions
under ERISA are also protected against creditor
claims but this law does not cover pensions from
state and local governments.) The IRC considers
403(b) plans as annuities even when invested in
mutual funds. EPTL § 13-3.2 states that annuities
“shall not be impaired or defeated by any statute or
rule of law governing the transfer of property by will,
gift or intestacy.” The Third Department relied on this
in a recent case, In re Clotworthy, holding that an
annuity is not subject to claims of a creditor.

Judith B. Raskin is a member of the law firm of Raskin & Makofsky, a firm devoted to providing competent and caring
legal services in the areas of elder law, trusts and estates, and estate administration. 

Judy Raskin maintains membership in the National Academy of Elder Law Attorneys, Inc.; the New York State Bar Asso-
ciation, where she is a member of the Elder Law and Trusts and Estates Law Sections; and the Nassau County Bar Association,
where she is a member of the Elder Law, Social Services and Health Advocacy Committee, the Surrogate’s Trusts and Estates
Committee and the Tax Committee. 

Ms. Raskin shares her knowledge with community groups and professional organizations. She has appeared on radio and
television and served as a workshop leader and lecturer for the Elder Law Section of the New York State Bar Association as
well as for numerous other professional and community groups. Ms. Raskin writes a regular column for the Elder Law Attor-
ney, the newsletter of the Elder Law Section of the New York State Bar Association, and is a member of the Legal Committee
of the Alzheimer’s Association, Long Island Chapter. She is past president of Gerontology Professionals of Long Island, Nas-
sau Chapter.
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Mitchell W. Rabbino Decision Making Day
Decision Making Day is to be renamed Mitchell W. Rabbino Decision Making Day in honor of Mitchell

W. Rabbino, Esq., who died on February 14, 2003. Decision Making Day is sponsored by the NYSBA Elder
Law Section. On this day, Section members volunteer their time to provide information about advance direc-
tives across New York State.

The Elder Law Section chose to honor Mitchell Rabbino by renaming Decision Making Day because he
was such a valuable resource and active member of the Section. Most importantly, he embodied the dedica-
tion, civility, professionalism and integrity which made elder law attorneys proud to be his colleague. He
was a much-respected member of the Executive Committee of the Elder Law Section for several years, serv-
ing as Treasurer and then Secretary. At the 2003 NYSBA Annual Meeting in January, Mitchell W. Rabbino was
elected Chair-Elect of the Elder Law Section. 

Those wanting to make a contribution in honor of Mitchell W. Rabbino may send their contribution to
the New York Bar Foundation where donations will be put into a special fund to support Mitchell W. Rabbi-
no Decision Making Day.



36 NYSBA Elder Law Attorney |  Spring 2004  | Vol. 14 | No. 2

LEGISLATIVE NEWS
By Howard S. Krooks and Steven H. Stern 

Obviously, the important
legislative news, perhaps the
most important legislative
news affecting the rights of
seniors in New York in the
past decade, is the proposed
legislation which would
have a profound impact on
Medicaid eligibility. Here is
the final version of the Sec-
tion’s response to the devas-
tating proposals found in the
Governor’s Budget Bill. The

Report was written by Howard Krooks, Vincent
Russo, Cora Alsante, Dan Fish, René Reixach and

Joan Robert, all of whom are
members of the Special
Committee on Medicaid
Legislation, which is co-
chaired by Howard Krooks
and Vincent Russo. Lou
Pierro presented this Report
in support of testimony that
he gave on February 3, 2004
before the state legislature.

Please note that the
opinions contained in the
Report are those of the Elder Law Section, and not
those of the New York State Bar Association.

Howard S. Krooks Steven H. Stern

Howard S. Krooks is a partner in the law firm of Littman Krooks LLP, with offices in New York City and White
Plains. Mr. Krooks is certified as an elder law attorney by the National Elder Law Foundation and is Chair-Elect of the
Elder Law Section of the New York State Bar Association. Mr. Krooks co-authored a chapter (“Creative Advocacy in
Guardianship Settings: Medicaid and Estate Planning, including Transfer of Assets, Supplemental Needs Trusts and Pro-
tection of Disabled Family Members”) included in Guardianship Practice in New York State, a book published by the New
York State Bar Association. Mr. Krooks has lectured frequently on a variety of elder law topics for the National Academy
of Elder Law Attorneys, the National Guardianship Association and the New York State Bar Association. In addition, Mr.
Krooks has served as an instructor for the Certified Guardian & Court Evaluator Training: Article 81 of the Mental
Hygiene Law Program sponsored by the Association of the Bar of the City of New York.

Steven H. Stern is a partner in the law firm of Davidow, Davidow, Siegel and Stern, LLP, with offices in Islandia and
Melville, Long Island. Founded in 1913, the firm concentrates solely in the practice areas of elder law, business and estate
planning. Mr. Stern is a member of the National Academy of Elder Law Attorneys and is the current Co-Chairman of the
Suffolk County Bar Association’s Elder Law Committee. He also serves as a member of the Suffolk County Elder Abuse
Task Force’s Consultation Team. With a strong commitment to educating the local senior community, he is a frequent
speaker and published author and also hosts “Seniors Turn to Stern,” a radio program on WLUX dedicated to the interests
of seniors and their families.
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LEGISLATIVE PROPOSALS

The following budget proposals will have devastating results on financially and medically needy
seniors:

a. Increasing from 36 to 60 months the period of time during which financial
transactions of a Medicaid recipient will be subject to review, and imposing this
60 month look-back period on non-institutionalized as well as institutionalized
individuals;

b. Imposing ineligibility periods for community Medicaid services caused by the
transfer of assets;

c. Eliminating spousal refusal in home care cases and limiting its use for spouses of
institutionalized individuals; and

d. Commencing the penalty period for all Medicaid services on the date of
application rather than on the date of a gift.

This Report was prepared by a Special Committee on Medicaid Legislation of the New York
State Bar Association Elder Law Section.  Detailed below are our specific thoughts regarding
the ramifications of these four budget proposals, three of which are so radical that they require a
waiver from the federal government before they can be implemented legally.  They will also
have the unintended effect of encouraging the use of institutional services rather than community
services.

1. Medicaid: Look-back Period Extended to Five Years

Current Law (Consistent with Federal Law)

The look-back period for both institutional care and home care is 36 months, except for
certain trust-related transfers, for which the look-back period is 60 months. 

Proposed Change (Conflicts with Federal Law)

Under the Budget Bill, the look-back period would be changed to 60 months for both
institutional care and home care, regardless of whether there have been trust-related
transfers. The Budget Bill proposes that this change be made through an administrative
waiver rather than as an amendment to the federal law which established the 36 month
look-back rule.

Analysis and Issues

a. The proposal suggests that the elderly can predict their medical and financial
circumstances five years into the future.  It punishes unwitting elders who have
helped their families with commonly made gifts and then experience medical
events such as a stroke or Alzheimer’s disease.
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1 $8,695 represents the average monthly cost of a nursing home in New York City in 2004
as determined by the New York State Department of Health.

-3-

b. The proposal will create unacceptable new obstacles for vulnerable, frail elderly
individuals and persons with disabilities to get care, because the proposal will
require record keeping and documentation that is far beyond the ordinary

practices of the elderly, especially poor and chronically ill elders.  Therefore, low-
income elders would be denied admission to a nursing home because of
inadequate record keeping.

c. The harshest impact of this proposal will be on those applicants with dementia
who will not be able to provide documentation or recollection of deposits and
expenditures made up to 5 years previously.

d. The extension of the look-back period is arbitrary and without legal precedent.
The Congress has determined that 3 years is a sufficient time period for the
government to scrutinize a Medicaid applicant’s finances prior to his/her
application for benefits.

e. Any increase in the look-back period will have a significant impact on the
government’s administrative overhead, as caseworkers will be forced to examine
5 years of each applicant’s financial records rather than the current 3 years.
Increased labor costs will reduce any purported budgetary savings.

f. There is no reliable data to support the proposition that a longer look-back period
will reduce the cost of the Medicaid program’s share of nursing home care costs.

2. Medicaid: Penalty Rule Computation

Current Law (Consistent with Federal Law)

The penalty period commences on the first day of the month following the month in
which the transfer was made. For example, a transfer of $52,170 by a New York City
resident will result in a ½ year ineligibility period ($52,170 divided by $8,695)1 for
Medicaid institutionalized care, beginning the month after the transfer has been made.
After the ½ year has passed, the transfer no longer would preclude Medicaid eligibility.

Proposed Change (Conflicts with Federal Law)

Under the Budget Bill, the penalty period would commence on the first day of the month
during or after which a Medicaid application has been made, rather than on the date of
the asset transfer. The Budget Bill proposes that this change be made through an
administrative waiver rather than as an amendment to the federal law which established
the penalty rule computation.
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Analysis and Issues

a. If implemented, this proposal will have severe consequences and will negatively
impact numerous elderly citizens in nursing facilities and those waiting to be
admitted to a nursing facility or in need of nursing home care in the future.

b. Under this proposal, seniors and people with disabilities denied Medicaid would,
at the time of the denial, be impoverished, have physical and/or mental
impairments so severe that they could no longer care for themselves, be in need of
nursing home or home care, and have no other means (private insurance or
Medicare) of paying for the needed care.

c. The denial of long term care will trigger adverse medical consequences.  The
absence of skilled nursing, physical, occupational and speech therapy and
necessary assistance with medical care and activities of daily living will adversely
affect seniors and people with disabilities who will be denied home care services
and nursing home admission under this proposal.  New York State allows
facilities to deny admission when there is no payment source.

d. The harsh penalty that would be created by this proposal would be applied to all
those who are unable to immediately recover the funds or the value of property
transferred prior to the Medicaid application.  Most transferees will have no legal
obligation to refund the transfer.  In other cases, transferees will be financially
unable to make any refund or there will be no transferee from whom to recover.
For example, a senior with Alzheimer’s who made withdrawals totaling $10,000
from her savings account forty (40) months prior to the Medicaid application
would be ineligible for Medicaid long term care benefits for two or more months
following the month in which she applies.  How will the frail elderly and/or
disabled New Yorker obtain absolutely essential medical care?  How will the
nursing home be paid?

e. This proposal could discourage donations to charities, religious and political
organizations and candidates for government office.  Only those who can predict
with absolute certainty that they will not need Medicaid for at least five years
could safely make donations.

f. This proposal may harm families by inhibiting older members from providing
financial assistance to younger members - with such things as down payments on
homes and college tuition - out of fear that they may not qualify for Medicaid
nursing home care if unforeseen events leave them unable to care for themselves.

g. In addition to the harm to seniors and those with disabilities, there would be
considerable financial harm to health care providers.  Hospitals and nursing
homes are prohibited from discharging patients unless suitable alternative
arrangements can be made, even if they must provide extended uncompensated
care.

h. In cases where the nursing home admission has already occurred and the penalty
is then applied, nursing homes will be required to provide uncompensated care for
the duration of the penalty period or until hospitalization.  Nursing homes would
become financially strapped - impacting on staffing levels and the quality of care
for all of its residents.
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i. Those in hospitals at the time of the Medicaid denial would be unable to leave, as
nursing homes and home care agencies will deny admission if there is no source
of payment.  Hospitals will become the default providers of care as access to
nursing homes is barred during the penalty period.

j. This proposal will most likely not harm those who will divest themselves of
assets far in advance of needing care.  They are predictably the wealthier
individuals who can retain sufficient assets to pay for themselves should they
unexpectedly require care during the look-back period.  Those of modest means,
who may learn of the policy change only after they seek admission to a facility,
are those likely to feel the greatest effect of the proposed changes.  In fact, this
proposal may encourage more and earlier transfers.  Moreover, it is unclear how
this proposal encourages those people to purchase long term care insurance.

k. These restrictions would come at a time when resources for community services
are also being cut, and could leave many severely disabled seniors with unsafe
and inadequate care in the community.  Such a change would inevitably result in
increased hospitalization for these frail seniors at additional cost to the system

l. If denied Medicaid, seniors would be forced to rely upon informal caregivers,
(i.e., children).  This proposal could  have far reaching economic effects if a
family member has to leave his or her job to try to take care of a severely
incapacitated elder. 

m. The current transfer of assets penalty provisions already exact a consequence for
transfers made during the look-back period, requiring most seniors to spend down
a significant amount of their assets before being able to access the Medicaid
nursing home program.

3. Medicaid: Penalty Rule for Home Care

Current Law

There is no penalty period for community based home care caused by the transfer of
assets under the Medicaid program. Medicaid recipients may have no more than $3,950
in assets and all income above $679 must be spent only on medical needs.

Proposed Change

The Budget Bill would impose a penalty period for uncompensated transfers of assets for
purposes of community based home care, i.e., those in need of home health care, personal
care services and assisted living program services.  Medicaid recipients would continue
to have only $679/month in income available to spend for rent, food, clothing and any
other expenses other than medical costs.
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Analysis and Issues

a. The proposal, if enacted, would seriously undermine the impact of the Supreme
Court decision Olmstead v. L.C., which found it a violation of the Americans
with Disabilities Act to institutionalize the qualified disabled rather than provide
them with services in the community.  Imposing a penalty period for home care
services would restrict access to home care services in such a way as to diminish
the effect of the Olmstead mandate.

b. Frail elderly have consistently voiced a preference for community-based care
over institutional care whenever possible.  Imposing a penalty period for home
care services would be in contravention of well-known preferences of the elderly
population requiring the care to remain in the community.

c. Medicaid  recipients who already receive home care services under the current
law may lose eligibility under the proposed law if they had made transfers within
the past 5 years. The home health care agencies could abruptly terminate services,
thereby placing the elderly individual at risk of serious harm and inadequate care
in the community.

d. The caregiver spouse also will suffer detrimental effects.  While in receipt of
Medicaid home care services, the caregiver spouse in many instances is available
to provide care to the ill spouse when the aide is not present.  Upon the
termination of needed services due to the new penalty period rules, the caregiver
spouse may begin to deteriorate and require services him/herself as a result of the
tremendous emotional and physical pressures that go along with becoming the
sole caregiver.

e. This change also could have far-reaching economic effects if a family member
has to leave his or her job to try to take care of a severely incapacitated elder.
Frail elderly and disabled New Yorkers would find themselves uprooted from
their homes and familiar surroundings to live with a caregiver family member.  In
addition to physical incapacities, many of these dislocated elders will have
cognitive impairments which would be exacerbated by the trauma of a change in
environment.  Such a change would inevitably result in increased hospitalizations
for these frail elders at additional cost to the system.

f. Applying a new penalty period to home care services may punish unknowing
elders who have helped their families with commonly made gifts and then
experience unforeseeable medical events such as stroke or Alzheimer’s Disease.

g. Grandparent caregivers also will be affected by this proposal.  Take, for example,
a grandparent caregiver for her grandchild whose biological mother retains
parental rights.  Grandmother paid $30,000 for medical care and educational costs
for her granddaughter.  About 2 ½ years later she needed home care services.  She
would face no penalty under current law.  Under proposals set forth in the Budget
Bill, she may be denied coverage until after the penalty expires.
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h. Frail elderly can currently place assets into a Supplemental Needs Trust managed
by a not-for-profit agency, and these “pooled trust funds” can be used to
supplement their necessary living expenses. If placing funds into a “pooled trust”
will result in an ineligibility period for community based Medicaid services, they
cannot afford to  remain in their homes and apartments with no collateral source
to supplement their needs.

4. Spousal Refusal

Current Law (Consistent with Federal Law)

a. An institutionalized Medicaid recipient may retain only $3,950 in available assets
and  $50/month in income.  His/her spouse residing in the community may retain
between $74,820 and $92,760 plus the family home and car, which are exempt
assets in computing Medicaid eligibility.  The community spouse may retain
$2,319/month in income.  For home care services such as personal care
attendants, home health aides and certain day programs, the couple’s income and
resources are counted jointly, and a couple may not retain more than $5,700 in
resources other than the family home and car, and only $970/month in income
may be expended on items other than medical needs.

b. Federal law and New York State law authorize the community spouse to refuse to
have his or her assets used in the computation of the Medicaid eligibility of the
institutionalized spouse, so long as the  institutionalized spouse assigns to the
state the right of support from the spouse or, if the institutionalized spouse is
unable to execute the assignment, the state has in place a law which automatically
assigns this right.  New York has in place such an assignment statute. This is the
federal law in place since 1988, when Congress enacted legislation to prevent the
impoverishment of spouses whose husbands and wives need nursing home care.
New York State law authorizes “spousal refusal” for Medicaid home care benefits
as well.

Proposed Changes

a. The Budget Bill would eliminate spousal refusal in nursing home care except for
very limited exceptions (where undue hardship, as defined by the Commissioner
of the Department of Health, is shown to exist) authorized under federal law.  The
Budget Bill proposes that this change be made through an administrative waiver
rather than as an amendment to the federal law which established spousal refusal.

b. The Budget Bill would eliminate spousal refusal in home care services except in
circumstances where one spouse is absent.
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Analysis and Issues

a. The proposal is based upon the premise that spousal refusal is a “loophole”.  This
is not correct.  Spousal refusal was enacted after full congressional hearings
which determined that forcing community/healthy spouses to impoverish
themselves resulted in an increased drain on the public fisc.  Spousal refusal is a
right existing under explicit federal law.  The vast majority of the elderly who do
file for Medicaid under spousal refusal have provided extensive care for their
spouse at home.  It is as a last resort that the assistance is sought.

b. If spousal refusal were to be eliminated, the only avenue left to healthy spouses
would be a return to divorce.

c. Spousal refusal is a humane policy which encourages the elderly to provide care
at home for ill spouses and this policy slows down or eliminates more costly
nursing home placement in a majority of cases.

d. The proposal distorts the facts by claiming that refusing spouses can get Medicaid
benefits and not make their resources available.  In fact, the federal and state
statutes permit lawsuits against refusing spouses who hold unreasonable amounts
of savings. The current law simply does not allow Medicaid to hold the ill spouse
hostage because the healthy spouse refuses to pay for the care of the ill spouse.

e. The Budget Bill’s proposal to eliminate spousal refusal in community Medicaid
cases would simply force an increase in nursing home admissions and could run
afoul of the United States Supreme Court Olmstead case which requires that care
be provided in the “most integrated setting” possible.

f. Frail elderly will be forced into nursing homes at additional cost to the Medicaid
system if married couples must spend down their assets to pay for home care until
they are impoverished.  There are no spousal allowances for Medicaid home care
under current law.  Thus, the ill spouse will be forced to seek more costly nursing
home care once the married couple becomes impoverished.

g. Spousal refusal allows the healthy elderly spouse to maintain assets to generate
income for his or her own living expenses and future long term care needs.

h. Without spousal refusal in home care cases, Medicaid home care services would
be unavailable to couples with more than $5,700 in assets.  The couple would be
able to retain only $970/month in income to spend on food, clothing, rent,
utilities, real estate taxes, transportation and any necessities other than medical
needs. These proposals will hurt the frail elderly of modest means who may be
unable to remain in the family home.
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5. Apply for Federal Waivers to Implement Changes in the Medicaid State Plan

Current Law

Federal law governs the look-back period, which is 3 years, not 5 years, unless certain
trust-related transfers have occurred. Federal law directs that the ineligibility period start
the month during or after a transfer, not upon the application for benefits.  Federal law
prohibits a Medicaid denial of an institutionalized spouse if the community spouse
refuses to make assets available for the support and maintenance of the applicant, so long
as the applicant assigns to the state the right to pursue the support or the state has in place
a statute that assigns this right in the event the applicant is unable to do so.

Proposed Changes

The Budget Bill seeks a federal waiver to alter the eligibility rules required by federal
law.  Specifically, the Budget Bill seeks new waivers to lengthen the look-back period,
modify the nursing home spousal refusal provision and modify the penalty period
calculation.

Analysis and Issues

a. Federal Medicaid law may only be avoided if there is an amendment to the law or
if a waiver is granted, called an 1115 waiver (42 U.S.C. section 1396a).  1115
waivers are limited. They may alter only the Medicaid requirements found in
section 1902 of the Social Security Act.  The rules which the Budget Bill seeks to
avoid by waiver (look-back period, penalty period and spousal refusal) are not in
section 1902 and cannot be the subject of a waiver.  The waiver envisioned would
be beyond the authority of the federal Medicaid statute.

b. Any such waiver program sought by a state must demonstrate an expansion or
improvement of services.  Typically, the waiver would result in an overall cost
savings by modifying the programs or eligibility to provide additional or more
cost effective services that will save program costs elsewhere.  It is hardly a
demonstration project to prove that if eligibility is restricted fewer individuals
will be eligible.

c. A similar waiver request by Minnesota was denied for this reason by HCFA (now
CMS).

d. Obtaining such waivers from the federal government is a lengthy process.  The
proposals to restrict Medicaid eligibility set forth in the New York State 2004
budget are similar to waivers that the State of Connecticut applied for in February
2002. The Connecticut waiver proposal is still pending. Thus, whether and if any
such waiver would be granted to the State of New York is speculative at best and
calls into question the reality of any projected budgetary savings for the next
several fiscal years.  The purported savings are illusory and will not be realized
given the reality of the federal waiver process.  In the interim, if New York State
imposes restrictions on Medicaid home care that it cannot impose on nursing
home care without a federal waiver, the unintended consequence of the State’s
fiscal budget will be  increased Medicaid nursing home costs.
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CONCLUSION

Current Medicaid Eligibility Provisions Should Not Be Changed Until There Is a

Comprehensive Long Term Care Program For Seniors

1. No one yearns to be on a program like Medicaid.  Seniors engage in Medicaid
planning mainly because they find themselves in a “lose-lose” corner.  First, they
lose their health and need long-term care and come face to face with nursing
home costs averaging $100,000 per year in the New York metropolitan area.
Second, they learn that they will have to lose virtually their entire estate to pay for
long-term care paying 100% out-of-pocket until they reach Medicaid’s definition
of impoverishment.  Congress created a partial remedy to this harsh result under
Medicaid by allowing people to protect part of their estate if they are willing to
pay the penalty of non-eligibility for a period of time. 

2. Research shows that transfers are of minimal amounts. A 1993 GAO study2

found that only 10 percent of the total cases it reviewed involved asset transfers,
and that these transfers averaged $46,000, with one of every three transfers being
an amount  less than $10,000.    If one were to apply the GAO findings to the total
number of cases it reviewed, the average transfer per case was $4,600.  This is an
insignificant amount for Medicaid purposes.  Whether the purpose is giving a
legacy to family members, or helping loved ones meet expenses for housing,
school, or other needs, these are reasonable family transactions affecting modest,
middle class families.

No reliable data exist assessing the actual effect of asset transfers on Medicaid
expenditures.  However, a few studies provide informative insight.   In a 1995
study, Liu and Moon estimated that if every elder with a significant incentive to
divest countable assets in order to become Medicaid eligible actually did divest
him/herself of every penny, the amount transferred would equal about 4% of
Medicaid nursing home expenditures.3

As a practical matter, this estimate overstates the scope of disqualifying transfers,
because the 1993 GAO study of practices in Massachusetts showed that about
90% of Medicaid planning involves permissible conversions of assets that trigger
no penalty-- most typically setting aside money for burial arrangements, or
making home repairs or purchasing an automobile.  Moreover, that study also
showed that most of the disqualifying transfers did, in fact, result in
disqualification or withdrawal of application, resulting in no or little additional
cost whatsoever to Medicaid.
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3. When people do become eligible for Medicaid, regardless of whether they

have engaged in Medicaid planning, they must pay all but a small portion of

their income each month for their care.  Medicaid then pays whatever the
difference is between that amount and the Medicaid rate.  Thus, costs to Medicaid
are always mitigated by the individual’s monthly income.

4. The Proposed Medicaid Eligibility Changes in the Budget Bill are based on

inaccurate premises.  It can be demonstrated that:

� Many seniors and persons with disabilities are uninformed about the
extremely complex laws which govern Medicaid eligibility.  These
individuals will be the most severely harmed by the proposed changes.

� Most seniors and persons with disabilities do not have the capacity to
predict accurately their medical needs and financial circumstances five
years into the future.

� Seniors of ample means are not willing to lose control of their assets and
sacrifice access to a wide range of essential health care services and their
right to select their health care providers in order to become eligible for
Medicaid.

� Long Term Care Insurance initiatives will not be available in 2004 to
defray the cost of Medicaid expenditures for frail, elderly seniors.

� If denied Medicaid coverage as a result of this proposal, seniors will not
be protected from harm and will not be able to recover instantaneously
funds, items or property and to convert these into the thousands of dollars
per month needed to pay for their nursing home or home health care for
the full duration of an imposed penalty period.

� The termination of long term care services to disabled seniors will have
adverse   consequences on other state and federal spending or on health
care providers.

� The elderly do not fail to insure themselves against the risk of long term
care expenses because of the availability of Medicaid. As long term care
insurance is medically underwritten, it is not available now for those in
need of long term care health services.  Secondly, most senior citizens
cannot afford long term care insurance.  Insurance industry criteria
provide that the premium for long term care insurance should not exceed
7% of an individual’s annual gross income.4  If the premium is
$3,000/year/spouse, they should have retirement income of $42,000 per
year for an individual, or $84,000 per year for a couple in order to
maintain this insurance during retirement. Very few retired New Yorkers
have such high retirement income.5
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� Medicaid planning is not a “loophole.”  It is authorized by federal law and
is similar to tax planning authorized by the Internal Revenue Code.

5. The State Medicaid Expenditures are Inextricably Linked to the High Cost

of Health Care.   The private cost of a nursing home in the metropolitan New
York area greatly outpaced inflation last year and is reflected in increased private
and governmental expenditures.  Seniors did not cause these rate hikes and should
not be blamed for the high cost of their care.

6. The proposed budget legislation discussed herein represents a dramatic shift

from the long-standing policy of this State, which was eloquently summarized
by the New York State Court of Appeals in Matter of Shah as follows:

[N]o agency of the government has any right to complain about the
fact that middle class people confronted with desperate
circumstances choose voluntarily to inflict poverty upon
themselves when it is the government itself which has established
the rule that poverty is a prerequisite to the receipt of government
assistance in the defraying of the costs of ruinously expensive, but
absolutely essential, medical treatment.

Cognizant of the financial burdens caused by long term care needs, the Elder Law Section of the
New York State Bar Association is examining housing, insurance initiatives, home care and
government entitlements in order to propose solutions to the problems facing our clients and our
State. The Section welcomes the opportunity to share its findings and to explore solutions which
protect the medically fragile individuals we represent.

Report Prepared by: New York State Bar Association Elder Law Section, Special Committee
on Medicaid Legislation

Howard S. Krooks and Vincent J. Russo, Co-Chairs
Joan L. Robert, Chair, Elder Law Section
Cora A. Alsante, Daniel G. Fish, Rene H. Reixach

Testimony by: Louis W. Pierro

Special Thanks to the National Academy of Elder Law Attorneys (NAELA) and the Connecticut
and Massachusetts Chapters of NAELA for their assistance.
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PRACTICE NEWS

Is It Good Practice to Hold on to Our Clients’
Durable Powers of Attorney?
By Vincent J. Russo

Your client has executed
Advance Directives: a
Durable Power of Attorney,
Health Care Proxy and a
Living Will. The meeting is
over. What do you do with
the original(s)? This article
will primarily focus on
Durable Powers of Attorney;
the same issues arise with
Health Care Proxies and Liv-
ing Wills. 

Multiple Originals

Before you decide what to do with the originals,
the first question to answer is, “How many originals
is your client going to execute?” I would suggest that
the attorney advise the client to execute two or more
original Durable Powers of Attorney. This will be
especially useful when a signed original has to be
given to a broker, bank or other entity to complete a
transaction. Even though New York law provides that
a copy of an Advance Directive is a valid document,
we know that third parties regularly insist on seeing
the original document before accepting it.

If the last or only original Durable Power of
Attorney is requested by a third party, the client can
have the original document recorded at the County
Clerk’s office and certified copies can be obtained for
the client’s use. In our office, our rule of thumb is to
have the client execute two originals of the Durable
Power of Attorney, the second original for “just in
case.” 

Revocation

One should be aware that when there are multi-
ple originals, the issue of revocation becomes more
complicated. Although the execution of multiple orig-
inal Durable Powers of Attorney should be consid-
ered, the existence of several original documents and
copies may give rise to a problem in the event the
principal decides to revoke the power. It is correct
that a later Durable Power of Attorney may contain
language revoking prior Durable Powers of Attorney,
but how will this revocation be implemented? 

To accomplish a revocation, the client must locate
all of the originals and copies of the Durable Powers
of Attorney. The Elder Law attorney should therefore
advise the client to keep a record of the banks and
other institutions or individuals that have an original
or copy of the Durable Power of Attorney. If a revoca-
tion of the document thereafter becomes necessary,
there will be a record of those who must receive
notice of revocation.

Storing the Originals

The Elder Law attorney may want to retain an
executed original of the Advance Directives in his or
her office. This will assure the availability of the
Advance Directives in the event the client loses or
misplaces his or her original. It would be prudent for
the attorney to hold these original documents in a
fireproof safe. 

What would be the attorney’s liability if the
Advance Directives are lost or destroyed? Would the
attorney be liable to the client? What if there is a
delay in the attorney’s providing the Advance Direc-
tives to the client which results in adverse financial
or health care consequences? For example, the agent
under a Durable Power of Attorney requests the orig-
inal in order to sell stock which is selling at $20 per
share, but the attorney takes a week to get the docu-
ment to the client. The stock is later sold for $10 per
share. Would the attorney be liable for the loss? 

Release of the Originals 

Retention of an executed Durable Power of
Attorney can cause an ethical problem for the attor-
ney, such as when the release of the Durable Power
of Attorney being held by the attorney arises upon
the principal’s loss of capacity. 

“In our office, our rule of thumb is to
have the client execute two originals
of the Durable Power of Attorney, the
second original for ‘just in case.’”
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The request for the retained Advance Directive
may come from a person other than the client, such as
the attorney-in-fact. The dilemma for the attorney is
whether or not to release the Durable Power of Attor-
ney to someone other than the client. Who is the
client—the principal, the agent, both? Can the attor-
ney be held for the wrongdoings of an agent if the
Durable Power of Attorney is released to the agent?
The Elder Law attorney must be cognizant of these
potential issues whenever a decision is made to retain
an executed Power of Attorney.

Glen A. Yale has written an excellent article on
these issues entitled, “It’s Right to Be Left, Holding
the Power of Attorney,” published in Probate and Prop-
erty, January/February 2003. In his article, he makes
the following points:

1. Before releasing a Durable Power of Attorney
to an agent, diligence must be used by the
attorney to verify that the principal wants the
document released or lacks the ability to speci-
fy it. 

2. A Springing Power of Attorney may offer an
alternative solution. On the other hand, more
issues may arise including proving that the
Durable Power of Attorney has sprung and/or
getting third parties to accept the document.

3. The attorney should receive written instruc-
tions from the principal at the time of the exe-
cution of the document as to when to release
the Durable Power of Attorney.

4. The client can execute a Power of Attorney
Escrow Letter which is a “Durable Special
Power of Attorney” appointing the attorney to
act for the limited purpose of holding the
Durable Power of Attorney until releasing it as
specifically instructed. Mr. Yale suggests that
the use of this document will benefit both
clients and their attorneys. Clients may be
more willing to sign the document knowing
that it will held by the attorney and will be
released under specified circumstances. The
attorney can be comfortable that the Durable
Power of Attorney can be handled in a manner

that complies with representing the client’s
interests in accordance with the rule of profes-
sional responsibility. Mr. Yale includes a form
of Special Power of Attorney Escrow Letter
with his article. 

An Argument for “Not Holding On to Originals” 

It is clear to me that holding on to original
Durable Powers of Attorney can be dangerous for the
attorney. Yes, in certain situations, the attorney can
provide a service to a client who needs the attorney
to protect the interests of the client—the principal of
the Durable Power of Attorney.

Notwithstanding, in the vast majority of the
cases, the attorney would be taking on a responsibili-
ty which contain significant risks of negligence and
malpractice. If the attorney was to take on this
responsibility, then I would suggest that the Escrow
Letter as outlined by Glen Yale should be a necessary
part of the execution of the Durable Power of Attor-
ney. The attorney should charge the client for this
added service. Should the charge be merely for the
drafting of the document? How will the attorney be
paid for the time expended in determining whether
the Durable Power of Attorney should be released? If
the attorney decides not to release the Durable Power
of Attorney, who will pay for his time? Who will
blame him for his failure to act?

I can think of numerous situations that can arise
which will make this task daunting. Our current
office policy is that we will not hold original Durable
Powers of Attorney for our clients. Years ago, we did.
We stopped when we encountered difficult situa-
tions, as mentioned above. 

For example, we had the “race to the office.” We
drafted a Durable Power of Attorney which had co-
agents, a son and daughter. The son called asking for
the original and wanted to come over to our office
later that day. An hour later the daughter called for
the Durable Power of Attorney. She told us not to
release it to her brother but only to her and told us
we would be held liable if we released the Durable
Power of Attorney to her brother. We then contacted
their mother—the principal under the Durable Power
of Attorney. She was in the hospital, having suffered
a stroke. It appeared to us that she was not clear in
her thinking when we asked her what to do. What
would have happened if we released the Durable
Power of Attorney to the son? How about to the
daughter? Who would blame us for not releasing the
document—the mother, the son, the daughter, all of
them? 

“It is clear to me that holding on to
original Durable Powers of Attorney
can be dangerous for the attorney.”
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Recently a child called me asking for the original
Durable Power of Attorney of his father, who—the
son told me—was now mentally incapacitated. If I
had the original, there would have been a number of
steps for me to take (as outlined above). Didn’t the
father trust his son when he signed the Durable
Power of Attorney? If not, he should not have signed
the document. What does it mean? What should I do
as the attorney? What a relief to say we did not have
the originals and we have documentation that we
gave them to his father (two originals in fact). I asked
the son if his father gave him one of the originals or
did his father communicate to him as to where the
originals are (as we suggested at our Document Exe-
cution Meeting). The son was upset that we did not
have the originals, then he calmed down as I

explained our office policy and why. We offered to
help him deal with his father’s crisis and advised him
that we would be happy to meet with him and his
dad to determine the best course of action. We made
it clear that we would need to meet with Dad (our
client) before we could proceed. As a side note, our
engagement agreements provide that we can discuss
and share information and documents and imple-
ment planning on behalf of the client through desig-
nated persons, such as family members or agents
under Advance Directives, if the client so desires. 

The key for the Elder Law attorney is to explore
these issues and make a policy decision as to how
you want to handle the storing and releasing of origi-
nal documents—if you take that responsibility on at
all. My parting advice: BE CAREFUL!

Vincent J. Russo, J.D., LL.M., CELA, Managing Shareholder of the Long Island Law Firm of Vincent J. Russo & Asso-
ciates, P.C. of Westbury, Islandia, Lido Beach and Smithtown, New York, has a Masters of Law in Taxation, and is admitted
to the New York, Massachusetts and Florida state Bars. He is the Co-Author of NEW YORK ELDER LAW PRACTICE, pub-
lished by West Publications, When Someone Dies in New York and A Will Is Not Enough In New York. Mr. Russo is a Found-
ing Member and Past Chair of the Elder Law Section, New York State Bar Association and is currently Co-Chair of the Sec-
tion’s Special Committee on Medicaid Legislation. He is a Founding Member, Fellow and Past President of the National
Academy of Elder Law Attorneys (NAELA) and Co-Founder of the Theresa Alessandra Russo Foundation which supports
children with disabilities. 
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FAIR HEARING NEWS
By Ellice Fatoullah and René Reixach

We actively solicit receipt of your fair hearing decisions. Please share your experiences with the rest of the Elder Law Section
and send your Fair Hearing decisions to either Ellice Fatoullah, Esq., at Fatoullah Associates, Two Park Avenue, New York,
New York 10016 or René H. Reixach, Esq., at Woods Oviatt Gilman LLP, 700 Crossroads Building, 2 State Street, Rochester,
New York 14614. We will publish synopses of as many relevant Fair Hearing decisions as we receive and as is practicable.

In re the Appeal of G. L.

Holding

Appellant’s gifting of
her home in suburban Buffa-
lo to her two children with-
out consideration was effec-
tive when the deed was
executed in Florida and
delivered to her daughter
there in 1998, even though
the deed was not recorded
until 2002. Thus the denial of a
Medicaid application in 2002 was incorrect since the
transfer occurred outside the 36-month look-back
period.

Facts

An application for Medical Assistance was filed
on September 12, 2002 to cover the costs of the Appel-
lant’s care in a skilled nursing facility, where she had
resided since April 15, 2002. The Appellant is 88 years
of age.

While the Appellant was in Florida, she signed a
Quit Claim Deed on January 17, 1998 conveying own-
ership of her home in suburban Buffalo to her two
children for consideration of $1.00. The deed was wit-
nessed by two individuals, one of whom notarized
the Appellant’s signature.

On September 10, 2002, the Appellant’s daughter,
one of the donees of the gifted home, recorded the
deed in the Erie County Clerk’s office. 

By Notice dated November 27, 2002, the Agency
determined to deny the application on the ground
that the house valued at $59,900 had been transferred
by the Appellant on September 10, 2002 for less than
fair market value. The Agency determined to impose
a penalty period of eleven months, during which the
Appellant would be ineligible for Medicaid coverage
for the cost of nursing facility services. The agency
determined this by dividing the $59,900 uncompen-
sated value of the transferred assets by $5,393, the
applicable regional penalty rate.

On December 9, 2002,
the Appellant requested a
fair hearing to review the
Agency’s determination.

Applicable Law

Sections 360-4.1 and
360-4.8(b) of Title 18 of the
New York Compilation of
Codes, Rules and Regula-
tions (N.Y.C.R.R., referred to
herein as “the Regulations”)
provide that all income and
resources actually or potentially available to a Medic-
aid applicant or recipient must be evaluated. A Med-
icaid applicant or recipient whose available non-
exempt resources exceed the resource standard will
be ineligible for Medicaid coverage until he or she
incurs medical expenses equal to or greater than the
excess resources.

Section 366.5(d) of the Social Services Law and
section 360-4.4(c)(2) of the Regulations govern trans-
fers of assets made by an applicant or recipient (or
his or her spouse) on or after August 11, 1993. Gener-
ally, in determining the Medicaid eligibility of a per-
son receiving nursing facility services, any transfer of
assets for less than fair market value made by the
person or his or her spouse within or after the “look-
back period” will render the person ineligible for
nursing facility services.

The “look-back period” is the 36-month period
immediately preceding the date that a person receiv-
ing nursing facility services is both institutionalized
and has applied for Medicaid. However, in the case
of payments to or from a trust which may be deemed
assets transferred by an applicant or recipient, the
“look-back period” shall be a 60-month period
instead of the 36-month period. A person is institu-
tionalized if a patient in a nursing facility, or in a
medical facility receiving the level of care in a nurs-
ing facility, or if the person is receiving waivered ser-
vices.

Ellice Fatoullah René H. Reixach
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A transfer for less than fair market value, unless it
meets an exception not relevant here, will cause an
applicant or recipient to be ineligible for nursing facil-
ity services for a period of months equal to the total
cumulative uncompensated value of all assets trans-
ferred during or after the look-back period, divided
by the average cost of care to a private patient for
nursing facility services in the region in which such
person seeks or receives nursing facility services, on
the date the person first applies or recertifies for Med-
icaid as an institutionalized person.

New York Real Property Law section 244 pro-
vides: “A grant takes effect, so as to vest the estate or
interest intended to be conveyed, only from its deliv-
ery; and all the rules of law, now in force, in respect to
the delivery of deeds, applies to the grants hereafter
executed.”

Discussion

The Agency’s determination that the Appellant
was not eligible for Medicaid because she transferred
assets for less than fair market value was not correct.

The uncontroverted documentary evidence estab-
lished that the Appellant executed a Quit Claim Deed
on January 17, 1998, transferring her property interest
in her home for less than fair market value to her two
children. The Appellant’s daughter actually recorded
this deed in Erie County on September 10, 2002, two
days before the Appellant’s Medicaid application was
filed. The Agency specifically determined that the
date of transfer occurred on the date the deed was
recorded, and evaluated eligibility accordingly.

The Appellant’s daughter testified that she
resides in Florida, and that the deed was executed
when the Appellant was visiting in January 1998. She
further testified that the deed was physically deliv-
ered to her in January 1998, but that she did not actu-
ally record the deed until the house was being put up
for sale.

Under the New York Real Property Law, a grant
takes effect from the date of delivery. The daughter’s
testimony as to the delivery date of the deed in Janu-
ary 1998 was plausible, since it is consistent with the
date of execution. The testimony also was unim-
peached at the hearing. The Agency must now take
this information into account.

Accordingly, since the date of transfer occurred in
January 1998, which was prior to the 36-month look-
back period, the Agency’s finding of ineligibility can-
not be sustained.

Fair Hearing Decision

The Agency’s determination to deny the Appel-
lant’s application for Medicaid benefits for nursing
facility services because the Appellant is ineligible
therefore, having transferred an asset for less than
fair market value, is not correct and is reversed. The
Agency is directed to reevaluate the Appellant’s
application for Medicaid taking into account that the
transfer of the home occurred prior to the 36-month
look-back period. The Agency is directed to provide
Medicaid coverage to the Appellant in accordance
with verified medical need in the event she is other-
wise eligible for such benefits and to notify the
Appellant and her representatives of its determina-
tion.

Editors’ Comment

This decision correctly applies the provisions of
the Real Property Law concerning gifts of real prop-
erty taking effect on the date of delivery of the deed.
This is a useful reminder of this rule, one which
counsel for the Appellant advises that no other Deci-
sions after Fair Hearing were located despite consid-
erable discussion about this on an elder law listserve. 

As a practical matter, this problem may be avoid-
ed by recording deeds promptly after they are execut-
ed and delivered. Even then, if the recording occurs
in the month after execution and delivery, it is possi-
ble that a local agency will draw the same erroneous
conclusion as did the local agency here, although the
consequences will be much less severe if the delay
only amounts to a month rather than over four years.
While the Decision does not discuss at length the
facts supporting the finding that the testimony about
delivery of the deed was credible, one suspects that
the fact that the daughter was out of state was criti-
cal.

The Appellant at this Fair Hearing was represent-
ed by Joseph F. Gervase, Jr., Esq., of Diebold &
Farmelo, P.C., in Buffalo, New York.   



54 NYSBA Elder Law Attorney |  Spring 2004  | Vol. 14 | No. 2

Ellice Fatoullah is the principal of Fatoullah Associates, with offices in New York City and New Canaan, CT. She is
Chair of the Litigation Committee of the New York State Bar Association’s Elder Law Section, a Fellow of the National
Academy of Elder Law Attorneys, on the Executive Committee of the Elder Law Section of the Connecticut Bar Associa-
tion, and a Board Member of FRIA, a New York City advocacy group monitoring quality-of-care issues in nursing homes.
Ms. Fatoullah was the founding Chair of the Elder Law Committee of the New York County Bar Association, founding
Chair of the Public Policy Committee to the Alzheimer’s Association - NYC Chapter, and a member of its board for seven
years. In addition, Ms. Fatoullah was appointed to serve on the New York State Task Force on Long-Term Care Financing,
an advisory group created by Governor Pataki and the New York State legislature to study long-term care reform. She has
taught Health Law at both Columbia and New York University Schools of Law, and litigation skills at Harvard Law
School. She writes and lectures regularly on issues of concern to the elderly and the disabled. In 2002, the New York State
Bar Association’s Elder Law Section awarded her their first “Outstanding Practitioner Award”. . .“in recognition of her
dedication and achievements in the practice of Elder law.” 

René H. Reixach is an attorney in the law firm of Woods Oviatt Gilman LLP, where he is a member of the firm’s
Health Care Law practice group and responsible for handling all health care issues. He is Chair of the Committee on
Insurance for the Elderly of the New York State Bar Association’s Elder Law Section. Prior to joining Woods Oviatt, Mr.
Reixach was the Executive Director of the Finger Lakes Health Systems Agency. Mr. Reixach authors a monthly health col-
umn in the Rochester Business Journal and has written for other professional, trade and business publications. He has lec-
tured frequently on health care topics. Mr. Reixach has been an Adjunct Assistant Professor in the Department of Health
Science at SUNY Brockport. He also appeared as an expert witness on Medicaid eligibility for the New York State
Supreme Court. Mr. Reixach also has served on many advisory committees, including the New York State Department of
Health Certificate of Need Reform Advisory Committee and the Community Coalition for Long Term Care. Among Mr.
Reixach’s civic and charitable involvements are serving as a Board Member and President of the Foundation of the Mon-
roe County Bar, President of the Greater Upstate Law Project, and a Board Member of the Yale Alumni Corporation of
Rochester. 

Penci l  yourself  in .
Where do you fit into this

schedule? The New York State
Bar Association’s Lawyer Assis-
tance Program understands the
competition, constant stress,
and high expectations you face
as a member of the legal com-
munity. Dealing with these
demands and other issues can
be overwhelming, which can
lead to substance abuse and
depression. Finding a balance
between your career and your
personal life is not a luxury, but
a necessity. NYSBA’s Lawyer
Assistance Program is commit-
ted to helping you achieve that
balance.  We offer free and
confidential support. Confiden-
tiality is protected under Section
499 of the Judiciary Law.

NEW YORK STATE BAR ASSOCIATION

Lawyer Assistance Program
1.800.255.0569  lap@nysba.org



NYSBA Elder Law Attorney |  Spring 2004  | Vol. 14 | No. 2 55

As the number of people
afflicted with Alzheimer’s
disease (AD) increases, there
will be an increase in the
number of children who
have family members that
are caregivers for a family
member or loved one that
has been diagnosed with
AD. Many children will have
grandparents or relatives
who live in close proximity
or perhaps in the same home. Research and support
services focus on the caregiver, but most do not
address the impact of the disease on young children
and teenagers. Often there are few noticeable physi-
cal symptoms and, in a child’s eyes, the person
appears the same. It can be a great loss to watch a
grandparent whom you love forget who you are and
become more helpless.

Alzheimer’s disease affects the entire family,
young and old. Children can be affected in both posi-
tive and negative ways. It is the natural tendency for
caregivers to protect our children from unhappy and
distressing events that our loved ones are encounter-
ing. No family is ever prepared for a life-threatening
or chronic disease that begins to decimate the entire
family structure. When someone in the family has
AD, children and teens can receive less attention,
experience ongoing changes to their routines and be
asked to become involved in the caregiving needs of
that loved one. Each family, each client and each set
of circumstances are unique and individual to that
family unit.

When I decided to research the topic of the
impact of the disease on children, I knew I needed to
start with my own children. I had cared for my dad
until his death from AD in 2001. My children were
very much involved and engaged in my caregiving
efforts. I wanted to learn what their reactions, emo-
tions and feelings were about their grandfather, his
disease and the impact it had on their lives.

My 12-year-old son, when asked to tell me about
his feelings for this article, queried if this was going
to be on the front page—when I questioned him as to
why that was important; he responded, “because

ELDER CARE NEWS

Never Too Young to Understand, Never Too Old to Ask Why:
Alzheimer’s Disease—A Family Matter
By Barbara Wolford

everyone needs to know how bad this disease is and
how we need to find a cure very soon.”

“I knew grandpa was sick when he no longer
knew my name, we couldn’t do many things together
and he couldn’t remember things. Alzheimer’s dis-
ease is about forgetting things, but much worse than
forgetting to do your homework. Having grandpa at
home was a good thing and a bad thing. It was nice
that we could visit him whenever we wanted and if
he got real sick we could just go to his house to take
care of him. It was very bad at times because we did-
n’t know what to do for him or how to help him
when he got very mad or couldn’t take care of him-
self.

“Another good thing was that I was able to
watch you take care of Poppa and I would want to
take care of you the same way, but it would be very
frustrating to spend so much time taking care of
someone that forgot your name.

“Mom, you were always so stressed. I called you
the ‘human stressoid.’ I know this is hard and may
hurt your feelings, but you were not always very tol-
erant of my sister and me.

“If I knew Poppa was going to get AD, I would
have spent more time with him. It makes me sad that
he won’t be around for my wedding. But, you know
what, he really will be—because I’m getting married
outside and he could be in the sky watching!”

Although my daughter is 12 years older than my
son and had a very active role in assisting me with
caregiving responsibilities, some of her thoughts,
although more sophisticated were parallel to my
son’s.

“I can remember the day that it all sunk in for
me. I knew that something was not right. I always

“I knew grandpa was sick when
he no longer knew my name. . . .
Alzheimer’s disease is about forgetting
things, but much worse than
forgetting to do your homework.”
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laughed when my grandfather called me by a name
other than my own, or when he laughed one minute
and the next minute yelled over nothing in particular.
However, the day that I knew things were really
wrong was the day I drove him to the dermatologist. I
was running late and needed to get him to the doctor
by 3:00. Class at the college ran over and I was dying
to just get home. We went to the doctor, which took a
mere five minutes. When we got back into the car I
asked, “Is there anywhere else you need to go, Poppa,
before we head back?” “No I am fine,” he said. “But
why are you in this lane? Get in the right hand lane,”
he demanded. “GRANDPA,” I said in a firm voice; “I
cannot get into that lane, there are several cars, I will
hit them.” He quieted down and seemed satisfied
with my answer and I kept driving. Seconds later, he
looked at me and then the steering wheel. He gazed
into my eyes and then suddenly he grabbed the steer-
ing wheel. He pulled with all his might as I tried to
pull back. The car jerked back and forth and, within
seconds, we were in the right-hand lane. He stared
out the window and did not say a word. The tears
poured down my cheeks; I was so scared and ner-
vous, I dropped him off and went right home. I want-
ed to call my mother so badly and cry, but I was
scared. Scared that the family would turn against
him. Scared that no one would trust him. Scared that I
would not be able to be around him alone. More
importantly, scared that everything he had would be
taken away from him because of one simple mistake.
I thought for a while and realized that my grandfa-
ther was not right, he was not the man that I loved so
much or the man that I loved to be with, instead he
was the man that I was now most fearful of. 

“Within days, my grandfather was diagnosed
with Alzheimer’s and Parkinson’s disease, end stages.
What did this mean? What was going to happen to
my family? What was going to happen to him? Days
and weeks went by and my grandfather’s health
worsened. He could barely even make his own lunch.
He called constantly, asking for something or what to
do or how to make something. My family decided
that bringing in a nurse would be the best option for
him—he needed the help and so did we. 

“As a grandchild dealing with a grandparent
who had this disease, there were so many emotions
running through my mind and body. Every day I felt
a need, a want and an obligation to go to the house
and see him. I felt a need to be there in the morning
before school and classes in the afternoon. I felt this
need not only as a loving, caring granddaughter giv-
ing back, but also as a loving, caring daughter trying
to help her mother. My mom worked at least eight
hours a day and even though there were full-time
nurses at the house, she still always felt like she need-
ed to be there. To try to relieve this stress I felt I need-

ed to be there to help, because maybe if I was there
she would go home and be with the family. As a fast-
growing adult, I was obsessed with trying to alleviate
this stress from my mother’s hands. Whatever it was,
I was going to do it just so that maybe she would not
have to. My grandfather got worse and the time at
the house became more and more. I felt like I was
slowly losing my grandfather and quickly losing my
mother.

“My obsession became greater and greater, to the
point that I was spiraling out of control. But not once
did I stop, because I owed it to my grandfather and
my mother—they had done so much for me in my
twenty years of life. As he got worse, I began to real-
ize that there was no turning back. I began to realize
that someday I would be doing this all over again
with my mother and father. I fell into a deep depres-
sion. Every time I saw him lying in bed reaching for
invisible objects in the air, I thought, “this is going to
be my mother or father someday.” I realized that I am
going to lose them too!

“Children, at some point, think about losing their
parents someday. We never think why or how, just
that someday they will no longer be with us. I was
now scared of losing my grandfather and someday
losing my parents. My reality sank in and I ques-
tioned my life, who I was and my relationships with
my family. I often thought about running away and
hating my family, just so that when they died it
would not be so hard. I started to convince myself
that I was crazy!!! Then I started talking to my
younger brother and friends and realized that they
had the same feelings when they experienced the
death of their grandparents. The only way I got
through these feelings and emotions was honesty.
Honesty with my family and honesty within myself.
If it was not for talking out how we felt, I am not sure
any of us would have gotten through it. 

“Being a grandchild of a grandparent that suf-
fered from Alzheimer’s is tough! I think one of the
hardest things to deal with is watching someone you
love deteriorate for so long and so slowly. To watch a
family fall apart and then pull back together again is
one of the factors of dealing with a family member
with Alzheimer’s. As a child, all I wanted was open

“Being a grandchild of a grandparent
that suffered from Alzheimer’s is
tough! I think one of the hardest
things to deal with is watching 
someone you love deteriorate for so
long and so slowly.”
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communication with my family. Moreover, my family
gave us all open lines, to every fact of the disease. My
mother told me the truth and let me in on all the doc-
tor’s thoughts and recommendations. My father lis-
tened to how I felt and helped my mother and me
with how we felt. I was part of his every breathing
moment and that, I think, was the key to dealing with
the disease. If the lines of communication were shut
or my family felt that I should not see him like that, I
think I would never have understood. To be able to
take care of him and just sit with him allowed me to
appreciate the disease that much better.” 

After listening to my children’s thoughts, feelings
and experiences, I wondered how I could have better
prepared them and helped then on this journey. I also
thought that I could draw on our family experiences
to help the clients that I deal with who may be facing
some of the same challenges. 

Researcher Dr. James McCrea believes that one of
the most common mistakes families make is shelter-
ing the youngest members of the family. “Young peo-
ple can be extremely caring and resourceful, once
they understand what is happening.” Children will
deal differently dependent on their age, stage of
development and how important the person with
dementia is in their lives and how often they interact
with that person. At a time when they are trying to
cope with their own growing up, they find they are
trying to cope with an ill family member.

We need to realize that children also have a rela-
tionship with the loved one that is changing, and it
may not be easy for them to express their feelings or
even begin to have the ability to comprehend what is
occurring within their family structure. It is hard
enough to comprehend as an adult, to explain to one-
self what the disease is doing to our loved one—let
alone to be a child who is losing a loved one and hav-
ing a parent at times overcome with the caregiving
responsibilities for that loved one. The child is also
dealing with a changing relationship with the parent
that is caring for a loved one with a life-altering dis-
ease. The caregiver is spending more time with the
grandparent and less time with them, they may feel
that they are competing with their own grandparent
for their parent’s time and attention. In response to
this situation, the child may take on more work

around the house to alleviate their parent’s work-
load, but this can also prove to have a positive out-
come and allow them to feel more needed, valued
and understanding of the needs of people with ill-
nesses. 

The Alzheimer’s Association literature states that
being a child of a loved one with AD, is difficult: rela-
tionships are being redefined, the person you love is
becoming more dependent on others and you are los-
ing that loved one more and more each day. A long
grieving process has begun. 

Educating ourselves and our children to normal
aging is paramount. It is never too early to begin the
education process. Alzheimer’s disease and dementia
is not a normal part of aging. We all forget people’s
names or the names of objects (my kids are growing
accustomed to me calling items “things”). The differ-
ence between forgetfulness and memory loss is that
we know what car keys are used for and the person
with AD doesn’t know what to do with the car keys.

How can we best help our children to under-
stand what is happening with their loved one? How
can we explain that grandpa no longer recognizes
them, has forgotten their names and can no longer
take care of himself? As a parent, it is crucial to keep
the lines of communication open, to be honest and
candid about the behavior changes that are transpir-
ing. A line needs to be drawn between being honest,
but not frightening or overwhelming them with sci-
entific explanations or details that are not age-appro-
priate or that are more than they can handle. Honest
explanations in language that they understand can
reduce their fears. Listening and watching their reac-
tions carefully is key to supporting and understand-
ing their feelings. Often children will let you know
how much they can handle and when they are open
to listening. Perhaps one way to illustrate the disease
to a young child is to have the child imagine that
they have become separated from their classmates on
a school trip and don’t know where they are. Allow
them to explore the feelings that they would be feel-
ing and let them know that this could be how it feels
to have Alzheimer’s disease. 

Helping teenagers understand the disease could
be sharing the reality exercise below with them:

Teenager’s reality Alzheimer’s patient’s reality

Getting your driver’s license Having to give up your driver’s license

Leaving home to go to college No longer being able to live independently

Finding your lifelong companion Forgetting your spouse’s name

Studying and doing homework Not remembering the date and year

Picking out new clothes Forgetting how to get dressed
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Children can react in a number of ways to the
changes in the family environment. You may notice
that your child is becoming withdrawn and doesn’t
want to interact with friends. Perhaps the opposite is
occurring and your child never wants to be at home
anymore. Like you, they may easily lose their
patience or appear depressed. Children often don’t
talk about their feelings, but act them out instead. You
may notice an increase of psychosomatic illnesses or
not wanting to talk about what is bothering them. My
children are still very concerned that I will acquire
“Poppa’s disease” and they will become my care-
givers. I think one of the hardest things about being a
caregiver is trying to preserve the integrity of the
entire family by balancing everyone’s needs, particu-
larly the child’s, in the midst of a busy and ever-
changing household. As caregivers, we are constantly
being told to “take care of ourselves,” but we become
overwhelmed with making sure our children are not
getting lost in the process. I often felt that I needed to
be the strong one, so that my family would not per-
ceive me as weak. I didn’t want them to see me lose
my patience, admit to exhaustion or burden them
with my caregiving responsibilities. It was important
to me to try and keep some sort of normalcy to our
family life, despite the turmoil that AD was creating.
Trying to maintain family structure, as much as possi-
ble, will help to give your child a sense of security.
You need to be willing to listen and to deal with fami-
ly conflicts and problems when they occur, trying not
to brush the problem “under the rug.” There is not
always the opportunity to wait until a more conve-
nient time. Your attitude and way of explaining why
your loved one is suffering will almost totally shape
how a child reacts and behaves around an ill family
member.

Some children need to be reminded that they did
not do anything wrong, and that this disease is not
contagious. They may appear embarrassed among
their friends and no longer want to have friends visit. 

There are many ways that children can engage in
activities with their loved one that can enhance the
time they spend together. Family members with AD
often want to tell stories of long ago. What better way
to preserve these memories than to record these sto-
ries for future generations? Many children are able to
learn valuable life lessons and history from these sto-
ries. Music was an integral part of my dad’s life. My

children listened to music, pretending to be playing
instruments and singing out loud. I will cherish these
memories of their songfests. Early in the disease,
activities that some may have thought to be childish
engaged my dad for hours. My kids colored, played
cards and helped him with word searches. Not only
did these activities help to stimulate him, they creat-
ed an opportunity for me to spend quality time with
my dad and my kids. When dad was still able to
walk, my son loved to take him for walks outside,
around the yard and garden. I also knew there would
be times when they didn’t want to spend time with
Poppa and respected their wishes. 

It is also imperative to allow your children to
express their feelings and to take time to listen to
what they are saying. Remember to speak the words
to your children about how much you care, because
sometimes your actions don’t speak loudly enough.
Allow your children to help you improve the quality
of life of their loved one affected by this disease. We
need to keep them a part of our lives. You will find
that both generations may be able to share enjoyable
time together.

Ultimately, only you know what is right for you
and your family, there is no right or wrong way to
show your children how to be caregivers. Our role
modeling is more important than finding the right
answers to all our questions. Nowhere do actions
speak louder than words than in a situation like
this—weathering the Alzheimer’s storm.

Some suggested reading for children:
• Winifred Gordon McDonald Partridge by Mem Fox
• Grandpa Doesn’t Know Me by Miriam Aronson
• The Terrible Thing That Happened at Our House by

Marge Blaine
• When Meme Came to Live at Our House by Mary

Langdon
• Through Tara’s Eyes by K. Bauman
• The Memory Box by Mary Bahe
• Helping Children and Teens Understand

Alzheimer’s Disease, published by the
Alzheimer’s Association

“People will forget what you said, people will
forget what you did, but people will never forget
how you made them feel.” Author unknown

Barbara Wolford is the Director of Elder Care Services for the elder law and estate planning firm of Davidow, David-
ow, Siegel & Stern. She has been associated with the firm since 1996. Ms. Wolford is a Licensed Practical Nurse who con-
centrates in assisting families with the complex Medicaid process as well as the assessment procedure necessary for evalu-
ating families’ needs. Her background as a former Nursing Home Admissions Director lends itself well to her current
position. In addition, she is very active in senior organizations and advocacy by serving as the co-director of the Council for
the Suffolk Senior Umbrella Network, a board member of the New York State Coalition for the Aging, a member of the
Long Island Coalition for the Aging, a member of the American Association on Aging, Nassau and Suffolk Geriatric Pro-
fessionals of Long Island and Case Management Society of America. 
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GUARDIANSHIP NEWS
By Robert Kruger

Introduction
I am pleased, in this issue,

to introduce one of the Vice-
Chairs of the Committee on
Guardianships and Fiduciaries,
Anthony J. Enea, whose article
below on Medicaid planning in
the guardianship context is well
worth reading.

Utilizing Article 81
for Medicaid and Estate Planning
Purposes

In large part, as a result of the ingenuity and fore-
sight of the legislature, the bar and the judiciary, Arti-
cle 81 of the Mental Hygiene Law has, in my opinion,
evolved into a highly effective Medicaid and estate
planning tool. Whether it is the courts authorizing a
Guardian to renounce an inheritance or authorizing a
transfer of assets for purposes of facilitating Medicaid
planning, Article 81 of the Mental Hygiene Law plays
a critical role in planning for the incapacitated person
and his or her dependents. 

Article 81.21’s Statutory Recognition of the
Common Law Doctrine of Substituted
Judgment

In order to give the reader a flavor of the statuto-
ry framework of Article 81, the following is a summa-
ry of its provisions which are of relevance to the
authority given a Guardian to engage in Medicaid
and estate planning. Article 81.21(a) of the Mental
Hygiene Law (MHL) provides that the court may
authorize the Guardian to exercise the powers neces-
sary and sufficient to manage the property and finan-
cial affairs for the support and maintenance of the
incapacitated person and those dependent upon the
incapacitated person. The exercise of the powers must
be consistent with the functional limitations of the
incapacitated person, and his or her appreciation of
the consequences and potential harm resulting from
his or her inability to manage property and financial
affairs. In exercising the powers the Guardian must
give consideration to the wishes and preferences of
the incapacitated person and the least restrictive form
of intervention. Fashioning the powers of the
Guardian in a manner that will insure the least

restrictive intervention to the rights and liberties of
the incapacitated person is given a high priority by
the courts. 

Article 81.21(a) of the MHL further provides that
the transfers may be in any form that the incapacitat-
ed person could have employed if he or she had the
requisite capacity, with the exception of the execution
of a new Will or a Codicil for the incapacitated per-
son.

Article 81.21(a) of the MHL further provides that
the powers which may be granted include, but are
not limited to, the power to:

1. Make gifts;

2. Provide support for persons
dependent upon the incapacitat-
ed person for support, whether
or not the incapacitated person is
legally obligated to provide that
support;

3. Convey or release contingent
and expectant interests in prop-
erty, including marital property
rights and any right of survivor-
ship incidental to joint tenancy
or tenancy by the entirety;

4. Exercise or release powers held
by the incapacitated person as
trustee, personal representative,
guardian for minor, guardian, or
donee of a power of appoint-
ment;

5. Enter into contracts;

6. Create revocable or irrevocable
trusts of property for the estate
which may extend beyond the
incapacity or life of the incapaci-
tated person;

7. Exercise options of the incapaci-
tated person to purchase securi-
ties or other property;

8. Exercise rights to elect options
and change beneficiaries under
insurance and annuity policies
and to surrender the policies for
their cash value;
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9. Exercise any right to an elective
share in the estate of the incapaci-
tated person’s deceased spouse;

10. Renounce or disclaim any inter-
est by testate or intestate succes-
sion or by inter vivos transfer
consistent with paragraph (c) of
Section 2-1.11 of the Estates, Pow-
ers and Trusts Law of New York;

11. Authorize access to or release of
confidential records; and

12. Apply for government and pri-
vate benefits.

As is appropriately noted in the Law Revision
Commission Comments to Section 81.21 of the MHL,
the above-stated list of powers is intended to be illus-
trative rather than exclusive. But more importantly,
the Commission correctly recognized that Section
81.21 gives statutory recognition to the common law
doctrine of substituted judgment which is recognized
by the courts in New York and other jurisdictions. An
example of the utilization of this doctrine is the
Court’s decision in In re Florence, 140 Misc. 2d 393, 530
N.Y.S.2d 986. Simply stated, the Guardian, utilizing
the power to engage in property management for the
incapacitated person, including the power to transfer
assets of the incapacitated person to another person,
may be authorized to undertake the acts that the inca-
pacitated person could have if he or she had the
capacity to do so. 

The courts in New York have been quick to
employ the doctrine of substituted judgment, by
granting Guardians the authority to transfer the
assets of the incapacitated person in a varied set of
circumstances. However, before the Guardian is per-
mitted to transfer the assets of his or her Ward, there
are several factors delineated in Section 81.21(b)
which must be addressed in the Petition requesting
the transfer of assets and which are considered by the
court before ruling upon the requested transfer.

Factors Considered by the Court
Illustrative of the information that needs to be

disclosed in the Petition pursuant to the provision of
81.21(b) of the MHL is:

(a) Whether the disposition is consis-
tent with any known testamentary
plan or pattern of gifts. The Petitioner
requesting the transfer of assets
should articulate all of documentary
proof whether it be contained in a
Last Will, Revocable or Irrevocable

Trust or any other writing in which
the incapacitated has previously
expressed an intention to transfer his
or assets in a manner that is consis-
tent with or similar to the transfers
requested in the Petition;

(b) Whether the incapacitated person
expressed or manifested any inten-
tion that is inconsistent with the pro-
posed disposition; 

(c) Whether the incapacitated person
has engaged in making any signifi-
cant gifts or pattern of gifts prior to
his or her incapacity; and

(d) Whether the incapacitated person
has sufficient capacity to make the
proposed disposition and if so his
consent should be attached to the
Petition.

In determining whether the court should approve
the proposed transfer, the court pursuant to Section
81.21(d) of the MHL will consider among other
things: (a) whether the incapacitated person has suffi-
cient capacity to make the proposed disposition and
if so, whether there has been consent; (b) whether the
incapacitated person’s disability will be of long or
short duration; (c) whether the needs of the incapaci-
tated person and his or her dependents or others
depending upon him or her for support can be met
from the assets remaining after the proposed transfer
is made; (d) whether the proposed donees of the
transfer are the natural objects of the incapacitated
person’s bounty; (e) whether the proposed transfers
will produce tax savings which will benefit the Ward
or his or her dependents; (f) whether the transfer is
consistent with any known testamentary plan or pat-
tern of gifts; and (g) any other factors that the court
deems relevant.

Service of the Petition Upon Interested
Persons

Section 81.21(a) of the MHL specifically delin-
eates upon whom the Petition seeking the proposed
transfer is to be served:

(i) The persons entitled to notice in
accordance with paragraph one of
subdivision (d) of Section 81.07 of
this Article. For example, spouse, if
any, parents, if any, adult children, if
any, etc.; and

(ii) If known to the Petitioner or
Guardian, the presumptive distribu-
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tees of the incapacitated person as
that term is defined in Section 103 of
the Surrogate’s Court Procedures Act,
unless the court dispenses with such
notice; and

(iii) If known to the Petitioner or
Guardian, any person designated in
the most recent Will or similar instru-
ment of the incapacitated person as
beneficiary whose sights or interests
would be adversely affected by the
relief requested in the Petition.

The incapacitated person’s Last Will and any
other documents of a testamentary nature executed
should be carefully scrutinized to determine whom
will be affected by the proposed transfer. It is not
unusual to have one set of individuals who are inter-
ested parties for purposes of the Petition seeking the
appointment of a Guardian, and a different group of
individuals being interested parties for purposes of
the Petition seeking the transfer of assets. Additional-
ly, it is equally important that a determination be
made whether any interested person is a person
under a disability, which would require an appoint-
ment of a Guardian ad Litem to protect his or her
interests with respect to the proposed transfer. 

Required Findings to Be Made By Court to
Grant the Petition

Section 81.21(e) of the Mental Hygiene Law speci-
fies that prior to granting the Petition requesting a
transfer of the incapacitated person’s assets, the court
must find by clear and convincing evidence and shall
make a record of the following findings (emphasis
added):

1. The incapacitated person lacks the
requisite mental capacity to perform
the act or acts for which approval has
been sought and is not likely to
regain such capacity within a reason-
able period of time or, if the incapaci-
tated person has the requisite capaci-
ty, that he or she consents to the
proposed disposition;

2. A competent, reasonable individ-
ual in the position of the incapacitat-
ed person would be likely to perform
the act or acts under the same cir-
cumstances; and

3. The incapacitated person has not
manifested an intention inconsistent
with the performance of the act or

acts for which approval has been
sought at some earlier time when he
or she had the requisite capacity or, if
such intention was manifested, what
is the likelihood he or she would
have changed such intention under
the circumstances existing at the
time of the filing of the Petition.
Clearly, these are factual issues that
will require an investigation by
counsel for the Petitioner.

Clearly, the legislature’s incorporation of the
judicial doctrine of substituted judgment in Section
81.21(e)(2) of the MHL was imperative in allowing
both the elder law practitioner and the judiciary to be
as creative and pragmatic as possible with respect to
the transfer of assets for Medicaid and estate plan-
ning purposes.

Before discussing some of the case law illustra-
tive of the Medicaid and estate planning that has
been permitted pursuant to Section 81.21 of the
MHL, I direct your attention to Sections 81.16(b) and
81.22 of the MHL, which authorize the court to direct
or ratify any transaction to establish protective
arrangements including a trust (revocable or irrevo-
cable) which may even extend beyond the life of the
incapacitated person. These sections are often
neglected provisions of Article 81, which the attorney
can look to when confronted with Medicaid or estate
planning issues for an incapacitated person, and
where a Supplemental Needs Trust may be appropri-
ate.

Relevant Case Law Regarding Transfer of
Assets Requests by Guardians Under
Article 81

Commencing in 1994, the genesis of the judicia-
ry’s willingness to expansively interpret Article 81
began to take form. The following cases are merely
illustrative of the scope and breadth of the judiciary’s
recognition of the doctrine of substituted judgment.

A. In re Klapper, N.Y.L.J., Aug. 9, 1994, p. 26, col.
1 (Sup. Ct., Kings Co.)

The son/Guardian of a nursing home resident
(his mother) sought permission to transfer the major-
ity of mother’s assets (approximately $340,000) to his
family. The Court held that use of such Medicaid
planning is legally permissible and the transfer for
purpose of Medicaid planning would not violate
public policy. In reaching its decision, the Court
found that the mother had an extensive history of
consistently providing financial support to her son
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and his family. The Court noted that the annual
expenses of the son and his family were approximate-
ly $62,400 per year; however, the annual income was
approximately $43,000, a shortfall of $19,000, per year
or $1,500 per month. 

The Court determined that there is no question
that the use of such Medicaid planning by competent
persons is legally permissible and that proper plan-
ning benefits their estates. The Court opined that
transfers for the purpose of Medicaid planning do not
violate public policy. Rather, it appears to be the
intention of Article 81 to permit such a transfer. The
Court opined that the fundamental policy underlying
Article 81 is to assist the incapacitated person to com-
pensate for his or her limitations and to provide the
least restrictive alternative. In order to effectuate this
policy, an incapacitated person should be permitted
to have the same options available relevant to trans-
fers of property that are similarly available to compe-
tent individuals.

B. In re Cooper (Daniels), 162 Misc. 2d 840, 618
N.Y.S.2d 499 (Suffolk Co. 1994)

The sister/Guardian of an incapacitated person
sought authority to (a) renounce her Ward’s share in
his deceased wife’s estate, (b) transfer the assets of a
bank account to the Ward’s two children, ages 20 and
23, and (c) transfer the Ward’s real property to her 20-
year-old child. The Court held that a competent, rea-
sonable individual . . . would prefer that his property
pass to his child rather than serve as payment for
Medicaid and nursing home care bills where a choice
is available. The Court further found that denying an
incompetent person, through her Guardian, the same
rights to conduct Medicaid planning that are avail-
able to any competent person in the state of New
York would achieve a result in direct contravention of
the expressed intention of Article 81.

The Court allowed the requested renunciation
and transfer of assets, while requiring retention of
sufficient funds in the guardianship to pay for the
nursing home care during the Medicaid penalty peri-
od. The Court further allowed the transfer of real
property to the 20-year-old child, relying on Social
Services Law § 366 (5)(d)(3)(I)(B) which permits the
transfer of a home to a child under the age of 21 with-
out negatively affecting Medicaid eligibility.

C. In re Parnes, N.Y.L.J., Nov. 2, 1994, p. 32, col. 2
(Sup. Ct., Kings Co.)

The Petitioner requested permission to transfer
$150,000 in liquid assets of an incapacitated nursing
home resident to her husband (who had liquid assets
totaling $345,000) as well as the transfer of the inca-

pacitated person’s share of a jointly owned house
($110,000). The Court held that the transfer would aid
the husband in meeting his own household and med-
ical expenses and in providing to his incapacitated
spouse services and items not covered by Medicaid.
The Court granted the application, even in the
absence of any evidence that the Ward had ever con-
tributed to her husband’s support and in the absence
of any evidence of pattern of gift giving. The Court
also noted that a husband’s exercise of spousal
refusal would not violate public policy.

D. In re DaRonco, 167 Misc. 2d 140, 638 N.Y.S.2d
275 (1995)

The Conservator/wife of an incapacitated spouse
sought to convert the conservatorship to a guardian-
ship and to authorize the transfer of the entire inca-
pacitated spouse’s estate to herself, and to subse-
quently exercise a spousal refusal when applying for
Medicaid. The Court granted the petition converting
the conservatorship to a guardianship, and autho-
rized the requested transfers. The Court determined
that the cost of nursing home care for the Ward
exceeded the Ward’s monthly income and would
eventually result in depletion of his entire estate in
less than seven years. The Court further held that the
spend-down of the incapacitated person’s estate
would eventually leave his wife/Guardian and
minor son destitute. The Court also noted that,
because the proposed transfers would be to a spouse,
gift taxes would be avoided and no Medicaid penalty
period would be incurred due to the
spouse/Guardian’s invocation of her spousal refusal
rights pursuant to Social Services Law § 366(3)(a).

E. In re Baird, 167 Misc. 2d 526, 634 N.Y.S.2d 971
(1995)

The proposed Guardian sought to renounce part
of the incapacitated person’s interest in the estate of a
deceased friend for Medicaid planning purposes. The
Court held that the New York State Department of
Social Services (DSS) was not a necessary party in the
Article 81 proceeding. The Court cited MHL §
81.07(d)(1)(viii) for authority that the local DSS, and
not the state DSS, is a party entitled to notice of the
proceeding. 

The Court held that the Guardian under Article
81 has the power to renounce part of the incapacitat-
ed person’s interest in the estate of a deceased friend
in order to provide funds to pay for nursing home
costs during the Medicaid penalty period, while
allowing the remaining funds to pass to her children
and not be used for her nursing home expenses. The
Court opined that a competent reasonable person
would make the renunciation and that a person
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involved in an Article 81 proceeding should have the
same options available as a competent individual
who has assets. Again, a clear invocation of the doc-
trine of substituted judgment. 

F. In re Shah, 95 N.Y.2d 148, 711 N.Y.S.2d 824
(2000)

The Court of Appeals affirmed the decision of the
Appellate Division, Second Department, which
authorized the Guardian/spouse to transfer to herself
the entire assets of her incapacitated spouse for the
purpose of allowing her to then exercise a spousal
refusal and make her spouse eligible for Medicaid,
and to further be able to refuse to use those assets for
support of her spouse. 

G. In re Banks, N.Y.L.J., June 27, 2000 (Sup. Ct.,
N.Y. Co. 2000) 

The Court allowed the Guardian of an incapaci-
tated nursing home resident who had a large accumu-
lated debt to be able to transfer one-half of $164,000 of
her belatedly discovered assets to a pooled trust pur-
suant to Social Services Law § 366.2(b)(2)(iii)(B).

Section 366.2 of the Social Services Law permits
the establishment of a pooled trust for an incapacitat-
ed person that is funded by one-half of the person’s
assets. The other one-half is spent down and then the
person is eligible for Medicaid.

H. In re John XX, 226 A.D.2d 79, 652 N.Y.S.2d
329 (1996)

The Appellate Division affirmed the trial court’s
Order granting the Petition of an Article 81 Guardian

to distribute certain assets of the incapacitated per-
son to his adult daughters. The Court held that, sub-
ject to the provisions of Section 81.21 of the MHL,
Guardians have the authority to effect transfers of
assets for the purpose of rendering incapacitated per-
sons Medicaid eligible.

The Court opined that a contrary conclusion
would have the effect of depriving incapacitated per-
sons of the range of options available to competent
individuals. The Court further opined that the pro-
posed transfer did not constitute a fraud on the
Department of Social Services as a future creditor.

Conclusion
As the baby boomers come of age, and begin to

face all of the medical and physical problems associ-
ated with aging, I am certain that reliance upon Arti-
cle 81 and its body of case law will increase with
greater frequency. The continued creativity of the
elder law bar partnered with the willingness of the
judiciary to broadly interpret Article 81 and the doc-
trine of substituted judgment will help insure that
the rights of the incapacitated are not in any way
compromised.

Anthony J. Enea

Once again, I invite letters and comments from the
bar and the judiciary. I can be reached at 225 Broadway,
Suite 4200, New York, NY 10007; phone number: (212)
732-5556, fax: (212) 608-3785 and e-mail address:
RobertKruger@aol.com.
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NATIONAL CASE NEWS
By Steven M. Ratner

This column addresses recent cases in jurisdictions other than New York. Questions or comments regarding this column
can be sent to the author at smr_law@yahoo.com.

In re John M. Power,
Supreme Court, Appellate
Division of New York,
December 9, 2003

This case involved an
attorney who was publicly
censured in both New York
and New Jersey after running
a misleading newspaper
advertisement offering a semi-
nar on living trusts for
prospective clients.

The facts of this case were straightforward. John
M. Power was admitted to the practice of law in the
states of New York, New Jersey, and Florida. During
this proceeding, Mr. Power maintained a law office in
both New York and New Jersey. In April 2002, the
Supreme Court of New Jersey reprimanded Power
based upon his violation of Rule 7.1(a)(1) of the New
Jersey Rules of Professional Conduct and Opinion 25
of the New Jersey Committee on Attorney Advertis-
ing.

New Jersey Rule of Professional Conduct 7.1 pro-
vides in relevant part: “A lawyer shall not make false
or misleading communications about the lawyer, the
lawyer’s services, or any matter in which the lawyer
has or seeks a professional involvement.” The New
Jersey Supreme Court found that the contents of
Power’s advertisements contained misstatements
related to:

1. The costs, expenses, and time associated with
the probate of a will;

2. The impact of having a living trust in the event
of incapacitation;

3. The avoidance of probate by creation of a liv-
ing trust;

4. Tax consequences relating to a living trust; and 

5. The inadequacy of a will without a living trust
in order to protect assets.

After the New Jersey Discipline Review Board
concluded that Power’s advertisement contained
potentially misleading statements to future clients in

violation of Rule 7.1, and that he should be required
to take a course in Trusts and Estates, the New Jersey
Supreme Court issued an order reprimanding Power
and ordering him to obtain pre-approval of all pro-
posed advertisements, solicitations, flyers and related
communications for two years.

Since Power also maintained an office in New
York, the First Department Disciplinary Committee
started a proceeding seeking reciprocal discipline
pursuant to 22 N.Y.C.R.R. § 603.3.

The Appellate Division took into account that
sanctions for misleading advertising in the state of
New York have ranged from censure to suspension,
but ultimately imposed the same discipline that was
imposed by New Jersey.

Ronald E. Hines v. Kentucky Bar Association,
Supreme Court of Kentucky, December 30,
2003

In Hines, the Kentucky Supreme Court recently
disciplined an attorney who violated the Kentucky
Rules of Professional Conduct by commingling his
client’s property with his own.

This case involved an attorney, Ronald E. Hines,
who represented James Howard Bell, an incapacitat-
ed person, in a guardianship proceeding. Bell took
part in some fraudulent activity including writing a
bad check for $38,000 in order to purchase a truck.
After the check bounced, the dealership made Bell
convey his 150-acre farm in exchange for the truck.
When the guardian became aware of this exchange,
she contacted Hines. Hines negotiated the return of
the farm in exchange for the truck and approximately
$11,000 cash. Rather than having the farm returned to
Bell, the farm was deeded directly to Hines.

The Kentucky Rules of Professional Conduct
SCR 3.130-1.15(a) provide in part that “a lawyer shall
hold property of clients or third persons that is in the
lawyer’s possession in connection with a representa-
tion separate from the lawyer’s own property.”

By acquiring an interest in Bell’s real estate,
Hines clearly failed to keep his own property sepa-
rate from Bell’s property and was in violation of the
Kentucky Rules of Professional Conduct. 
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One year after the transfer, Bell died and the court
ordered Hines to transfer the farm to the Bell Estate.
After appealing the district court’s decision, Hines
transferred the property back to the Bell Estate and
further acknowledged that taking title to property in
his name was a violation of duties owed to his client
under the Kentucky Rules of Professional Conduct.
Hines was publicly reprimanded and ordered to pay
costs.

Margaret Gagliardo v. Paulette Caffrey,
Illinois Appellate Court, November 7, 2003

In Gagliardo, an attorney was recently disqualified
from a case because he violated the Illinois Rules of
Professional Conduct by representing a client whose
interests were adverse to those of a former client.

This case involved an attorney, Christopher
Matern, who represented an estate for a limited time.
By representing the estate, Matern owed a fiduciary
duty to the estate and its sole beneficiary, the dece-
dent’s widow, Margaret. After representing the estate,
Matern’s firm was then hired by the decedent’s sister,

Paulette, for the purpose of helping her purchase
interests in various family businesses from the estate.

Margaret filed a motion to disqualify Matern and
his law firm from representing Paulette individually
based upon Rules 1.7 and 1.9 of the Illinois Rules of
Professional Conduct, which prohibit an attorney
who has formerly represented a client in a matter
from later representing another person in the same or
a substantially related matter in which that person’s
interests are materially adverse to the interests of the
former client, unless the former client consents after
disclosure.

The court ultimately found that Matern and his
law firm must be disqualified from the case because
he was in violation of the Illinois Rules of Profession-
al Conduct. The court reasoned that in the limited
time that he represented the estate, he was involved
with matters crucial to the estate. Matern’s involve-
ment with the estate concerned estate finances. The
court found a substantial relationship between
Matern’s former representation of the estate and his
representation of Paulette. Therefore Margaret’s
motion to have Matern disqualified was granted.
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from New York University where he was a Student Editor of the Tax Law Review and the recipient of the Harry J. Rud-
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SNOWBIRD NEWS

Will Florida’s Use of Escrow Agreements Work for New York Clients?
By Scott M. Solkoff

Three years ago, I intro-
duced the use of escrow
agreements to a conference
of the Florida Bar’s Elder
Law Section. The escrow
agreements have since
proven a successful tool
throughout the state of Flori-
da and may work for your
New York clients as well.

An escrow agreement is
very similar to a trust agreement in that a fiduciary
holds assets for the benefit of another. However,
because escrow agreements are not trusts, the Medic-
aid trust rules should not apply. HCFA Transmittal
No. 64 along with interpretive rules of the fifty states,
are now relied upon to determine the treatment of
trusts for Medicaid eligibility purposes, but these
rules do not define a trust as the same as an escrow
agreement. For this reason, escrow agreements may
be used as a trust substitute without some of the neg-
ative consequences imposed by the Medicaid eligibil-
ity rules.

If monies are transferred to an escrow agreement
and are available to the individual, any assets held in
escrow would be “countable” to the extent of that
availability. If, however, the escrowed funds are not
available to the applicant or the applicant’s spouse,
they cannot properly be counted towards the Medic-
aid asset caps. 

To the extent funds are transferred to an escrow
agreement and anything less than fair market value is
received in exchange for the transfer, the transfer
would incur a period of ineligibility. If, however,
assets are transferred into escrow and fair market
value is received in exchange, there should be no
period of Medicaid ineligibility.

In this way, the Medicaid transfer and asset rules
apply the same to an escrow agreement as to trusts. If
the money is available, it is counted to the extent of
the availability. If the money is rendered unavailable,
it is not counted as an asset but a transfer penalty is
assessed unless fair market value is received in
exchange for the transfer.

The main difference between an escrow agree-
ment and a trust may be form over substance, but so
are the Medicaid rules. Because an escrow agreement
is not a trust, we have been successful in having a 36-
month look-back instead of a 60-month look-back.
Even more significantly, we have been able to lift the
escrow agreement out of the trust policies. For the eli-
gibility specialists with the Florida Department of
Children and Families, the trust policies and rules are
very complex. It again being form over substance,
because the arrangement is an “escrow” arrangement
and not a “trust” arrangement, the eligibility special-
ists have avoided reference to the trust rules. This is
as much an issue of the psychology of eligibility
determination as it is a legal one. We know that the
case workers welcome a reason not to have to look at
those pesky trust rules.

We apply the escrow tool in a variety of contexts.
In my office, we have used the escrow agreement as a
condiment to a personal service contract. Other of my
colleagues have used the same concept to accompany
gifting strategies.

With a personal service contract, the elder nor-
mally pays a caregiver, often a child, a lump-sum
payment in exchange for the caregiver’s promise to
take care of the elder for the remainder of the elder’s
life. The lump-sum payment is determined by taking
into account the elder’s life expectancy. This payment
can often be a hefty six figures. When merged with
an escrow concept, the elder pays a third-party
escrow agent instead of the caregiver. An escrow
agreement details the use of the funds, directing that
the agent cannot use any of the funds for the elder.
The agent would be given the authority to pay the
caregiver, over scheduled payments, the escrowed
funds. If the agent becomes unable to carry out the
contracted-for services, the payments are made to an
alternate caregiver.

“The main difference between an
escrow agreement and a trust may be
form over substance, but so are the
Medicaid rules.”
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There are a number of advantages to an escrow
agreement when used with a personal service con-
tract. For one thing, the caregiver’s income tax liabili-
ty may be greatly abated. Because the payments can
be paid out over time, we maximize the deferral
opportunity on the payment of income taxes and can
use more than one tax year. Another cause for cele-
bration is that of the guardianship court. If a personal
service contract is done within a guardianship or con-
servatorship proceeding, the courts are often reluc-
tant to authorize a lump-sum transfer to a child or
other caregiver. With the escrow agreement, the court
knows that the funds cannot be accessed other than

on the agreed schedule of payments from the escrow
agent to the caregiver. This allows for a much higher
level of security, whether coming from the perspec-
tive of a judge or otherwise. Escrow agreements can
also be used in conjunction with a gifting program.
Gifts can be held “in escrow” until certain occur-
rences are met. This allows for enforced trust among
siblings.

Escrow agreements can be used for a variety of
reasons and, properly drafted, should not be counted
as available assets for Medicaid eligibility purposes.

Scott M. Solkoff is Chair-Elect of the Florida Bar’s Elder Law Section and a principal with Solkoff & Zellen, P.A., a
law firm exclusively representing the interests of the elderly and disabled throughout Florida.
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BONUS NEWS 1
Nuts and Bolts of Long-Term Care Insurance
By Bernard A. Krooks

With annual long-term
care costs ranging from
$100,000 to $150,000 and
more in the New York metro-
politan area, a long-term
chronic illness can have a
devastating effect on a fami-
ly’s finances. Unfortunately,
our country has no health
insurance system for long-
term care. In deciding who
receives government-
financed health care, we discriminate based on the type
of illness a person has. If you have an acute illness such
as heart disease or cancer, then you are covered under
our system. However, if you have a chronic long-term
illness such as Alzheimer’s disease, Parkinson’s or mul-
tiple sclerosis, then we provide little or no coverage. 

Essentially, there are four ways to finance long-
term care: 1) private pay, which can become extremely
costly, 2) Medicare, which covers primarily hospital
and physician care and provides extremely limited cov-
erage for long-term care, 3) Medicaid, which is means-
tested and has strict income and asset limitations, and
4) long-term care insurance (LTCI).

Many clients consider purchasing LTCI as a way to
help defray the costs of a catastrophic illness. There-
fore, attorneys should become familiar with the various
types of LTCI policies available. Although LTCI has
been around for more than a decade, the policies con-
tinue to evolve and lack standardization. As a result,
because you may be comparing apples to oranges, it
can be extremely difficult to analyze policies, each of
which will have its own definitions and benefits. To
help, set forth below are a few general principles and
some of the terms that frequently appear in LTCI con-
tracts.

Although a 65-year-old has a 43 percent chance of
entering a nursing home, LTCI is not necessarily solely
for your older clients. In fact, LTCI should be consid-
ered by all those with the financial means to purchase
it. Sadly, about 40 percent of all patients receiving long-
term care are under the age of 65. However, purchasing
a policy at a young age is not without risk. Although
the premiums will be lower, risks include:

• The possibility of significant changes in long-
term care delivery systems;

• Policies may not be based on today’s definitions
of care;

• Policies may contain outdated and inflexible def-
initions for places of care;

• Premiums can be raised if the company increas-
es rates for a class of beneficiaries; 

• The claims-paying performance of the insurance
company may change; or

• The financial condition of the insurance compa-
ny may change.

Nevertheless, a couple of points seem pretty clear:
The cost of long-term care is likely to rise substantially
and the federal and state governments will continue
tightening Medicaid eligibility rules.

Before purchasing a LTCI policy, in addition to
reviewing the specific terms of coverage, you should
check to see that the insurer being considered is highly
rated by one or more of the agencies that rate insur-
ance companies. The insurance company financial sta-
bility should be a critical factor in your choice. You can
obtain the ratings of insurance companies from several
sources, including A.M. Best Company, Moody’s or
Standard & Poor’s insurance rating services.

When considering LTCI policies, the following
contract terms (listed here in alphabetical order)
should be examined: 

ACTIVITIES OF DAILY LIVING (ADL)—These
include bathing, eating, dressing, using the toilet (“toi-
leting”), moving about (“transferring”) and conti-
nence. Someone with a physical illness or disability
often needs help with ADLs. Individuals with cogni-
tive impairments, such as Alzheimer’s disease, typical-
ly need supervision and reminders to do ADLs. Care
required as a result of a cognitive impairment is gener-
ally covered by LTCI.

ALTERNATE PLAN OF CARE—This benefit pays for
care not specifically covered in a policy by allowing an
alternative plan of care to be submitted for approval by
the insurance company. It is an extremely important
benefit as there is no way of knowing what care alter-
natives might be available at some point in the future.

BED-RESERVATION BENEFIT—This benefit helps to
pay for the cost of a bed in a nursing home when the
insured is temporarily absent, either due to a required
hospital stay or simply to a visit to family members.
Some plans pay only for a reserved bed if the insured
goes to a hospital, while others pay regardless of the
reason the insured is absent from the nursing home.
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BENEFIT AMOUNTS—This is basically how much
the policy will pay. Each policy has a daily benefit and
a benefit period. Policies will generally cover anywhere
from two to ten years or provide lifetime benefits. For
married couples, some policies will provide shared
benefits. This will allow spouses to share the overall
benefits. For example, if one spouse uses two years of a
five-year policy, the other spouse would be permitted
to utilize the remaining three years, if necessary. 

Typically, policies will cover the cost of custodial
care, or assistance with at least two of six ADLs. How-
ever, some policies may be more restrictive in deter-
mining how benefits are triggered. In addition, the pol-
icy should provide care to those who suffer from a
cognitive impairment, such as dementia or senility, or
Alzheimer’s disease. Make sure the policy has a sepa-
rate benefit trigger for cognitive impairment; other-
wise, it is possible that the insured could be denied
benefits if he can still do most ADLs on his own. It is
important to understand what it means not to be able
to perform a particular ADL. Some policies will pay if
the insured only needs supervision and not active help
with an ADL due to a cognitive impairment. Policies
that require hands-on assistance, as opposed to standby
assistance, make it harder to qualify for benefits.

CARE ADVISORY SERVICES—Many LTCI policies
will pay for the cost of a personal care advisor or geri-
atric care manager. This is especially important to assist
an insured and his family in designing the best care
plan to meet their needs and desires, and to help locate
and contract with service providers in the community.
Some policies will even offer incentives such as higher
benefits or shorter waiting periods when a company-
provided personal care advisor is used.

ELIMINATION PERIOD—Similar to the deductible in
a car or home insurance policy, the elimination period
in a LTCI policy is the period of time during which the
insured is required to pay out-of-pocket before he is eli-
gible to receive benefits under the policy. LTCI policies
typically specify elimination periods ranging from 20 to
180 days. It is important to review how the policy treats
repeat stays in a nursing home. Some companies
require another elimination period for a second stay;
whereas other companies allow you to add on the sec-
ond stay to the first stay without applying another
elimination period.

EQUIPMENT AND HOME MODIFICATION—Many
LTCI policies will pay for modifications to an insured’s
residence, such as the widening of doorways or the
installation of wheelchair ramps, grab bars or other
equipment.

EXPENSE REIMBURSEMENT V. INDEMNITY
PLANS—Among the leading companies, the primary
model for LTCI is an expense reimbursement whereby

the insured individual or a designated long-term care
provider is reimbursed for the costs of care, up to stip-
ulated limits in the policy. An indemnity policy is one
that will pay a predetermined amount for the cost of
care each day, regardless of the expenses incurred. For
example, if you have an indemnity plan that pays $300
of benefits each day, but the charges for your care total
only $250, you will still receive the full $300 for that
day.

One advantage to an indemnity plan is that any
excess payment could be used to offset expenses that
might not otherwise be covered under the policy. Thus,
you are likely to recover the cost of premiums paid
much faster with an indemnity plan, since all of the
benefits are paid in full each day. In addition, an
indemnity plan will generally allow you to pay family
members or friends to care for you. Conversely, many
policies require the home health care agency or care-
giver be licensed. 

An expense-reimbursement plan pays actual long-
term care expenses covered under the policy, up to the
daily benefit amount. Many expense-reimbursement
plans utilize a “pool of money” concept whereby the
insured is reimbursed for covered expenses incurred
until the aggregate sum of policy benefits is exhausted.
Thus, if daily expenses fluctuate, the insured would be
able to offset an expensive day of care against an inex-
pensive day later that week or month.

GUARANTEED RENEWABILITY—This means that,
as long as premiums are paid on time, the insurance
company cannot cancel the policy. Although the com-
panies do have the right to increase premiums by class
in the state, they can’t revoke them because of a change
in health. In addition, some plans are now offering lim-
ited-payment options. This means that some compa-
nies offer the option to have the policy paid up in 10 or
20 years. This is helpful for people who want to finish
paying premiums during their prime earning years.
The premiums for these plans are higher than other
plans, but, for some, this is an excellent way to plan to
have the policy paid off in a limited time. Many of
these policies include a rider that returns a portion of
the premiums paid to the insured’s beneficiaries upon
death.

INFLATION RIDER—An inflation rider will help the
policy benefits keep pace with inflation. Without an
inflation rider, an insured may end up with a policy
that seems to provide adequate coverage at the time of
purchase but is actually insufficient at the time the cov-
erage is needed due to increasing costs of health care.
There are several different inflation-rider options
including compound inflation, simple inflation, and
cost-of-living adjustments. A compound inflation rider
may significantly increase the cost of the policy,
depending on the age of the insured. However, for
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younger purchasers of LTCI, it is essential to consider a
compound inflation rider.

INTERNATIONAL CARE—Many LTCI policies will
only cover care delivered in the United States. For
clients who have homes or relatives abroad, perhaps
with the intention of retiring there one day, it might
make sense to consider a policy that pays for care deliv-
ered in a foreign country.

NON-FORFEITURE BENEFITS—A non-forfeiture
clause allows the insured to receive some amount of
coverage for premiums already paid, even if the
insured stops paying the premiums. Usually, the policy
must be in force for a certain number of years. Some
companies offer cash benefits payable upon death.

PARTNERSHIP POLICIES—New York is one of four
states that offer Partnership Policies. The other three
states are Connecticut, California and Indiana. New
York’s plan, unlike the other three, offers 100 percent
asset protection when the insured exhausts the policy
benefits and qualifies for Medicaid.

The New York program is a public/private part-
nership funded, in part, by the Robert Wood Johnson
Foundation. Essentially, if someone uses their policy
benefits for the required minimum benefit period, they
are eligible to apply for Medicaid without regard to the
amount of assets they have. There is no limit to the
amount of assets an individual may retain and still
receive Medicaid. However, all income above Medic-
aid-allowable amounts must be contributed towards
the cost of care. It should be noted that the Medicaid
benefits are payable only for care delivered in New
York State.

RESTORATION OF BENEFITS—Some LTCI policies
offer a feature known as restoration of benefits. This
benefit is used to restore some or all policy benefits
when policy benefits are not paid for a predetermined
period of time such as 180 days.

SPOUSAL DISCOUNTS—Many LTCI policies pro-
vide a discount for married individuals. These dis-
counts are sometimes provided even if one spouse
doesn’t have a policy, but may be higher if both do.
Some policies also provide a lifetime waiver of premi-
um for the surviving spouse when the other spouse
dies. This benefit is usually triggered after the policy
has been in force for several years, depending upon the
company.

TAX QUALIFICATION—If a LTCI policy is tax-quali-
fied then a portion of the premiums may be deductible
for Federal income tax purposes. In order to be consid-
ered tax-qualified, LTCI policies must contain certain
provisions as specified in the Internal Revenue Code. 

If these criteria are met, the deductibility of LTCI
premiums is subject to the 7.5 percent floor for medical
expenses and is then further limited depending on the
age of the taxpayer. Pursuant to IRC § 213(d)(10), the
annual limitations are as follows: $250 for individuals
who are 40 years of age or less; $470 for those who are
41 to 50; $940 for those who are 51 to 60; $2,510 for
those who are 61 to 70; and $3,130 for those who are
over 70. The foregoing amounts are adjusted annually
for inflation.

The Long-Term Care and Retirement Security Act
of 2003, introduced in both the House of Representa-
tives (H.R.2096) and the Senate (S.1335) would greatly
expand the deductibility of LTCI premiums. These
bills, if enacted, would provide for an above-the-line
deduction for qualified LTCI premiums. By allowing
for an above-the-line deduction, all taxpayers will be
able to deduct the cost of LTCI premiums.

For New York State tax purposes, an individual is
entitled to a credit equal to 10 percent of the premiums
paid on approved policies. This results in a dollar-for-
dollar reduction in the amount of tax owed. Any
unused credit may be carried forward to future years.

WAIVER OF PREMIUM—Most LTCI policies waive
premiums once the insured starts receiving benefits.
This benefit varies widely from company to company
with some companies waiving the premium upon the
receipt of covered care and others upon receipt of cov-
ered benefits.

Conclusion
LTCI can be an excellent way of defraying some

health care costs. But as with other types of insurance,
it defrays only some of the risk. Attorneys can provide
a value-added benefit to their clients by offering an
independent assessment of the different policies avail-
able.

Previously published in the New York Law Journal
(December 2003)

Bernard A. Krooks, J.D., CPA, LL.M (in taxation), CELA, is the managing partner of the law firm Littman
Krooks LLP, with offices in New York City and White Plains. Mr. Krooks is certified as an Elder Law Attorney
by the National Elder Law Foundation. He is the immediate past-President of the National Academy of Elder
Law Attorneys (NAELA) and is a past-Chair of the Elder Law Section of the New York State Bar Association
(NYSBA). Mr. Krooks is a Fellow of the American College of Trust and Estate Counsel (ACTEC). In addition, he
serves on the Advisory Board of Trusts & Estates magazine. 
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BONUS NEWS 2
Embezzlement: What? Who? Why? How? Detection!! Prevention!!
By Stephen A. Linker, CPA, DABFA

The Fraud Triangle
The research on fraud

has identified three key fac-
tors that determine whether
a person will commit fraud.
The three factors, which
comprise the so-called
“fraud triangle,” are: per-
ceived pressure facing the
person, perceived opportu-
nity to commit fraud, and
the person’s rationalization, or integrity.

All three factors are usually necessary for fraud to
result. For example, an unethical person facing finan-
cial pressure will have to identify an opportunity to
commit fraud to be able to commit it. Similarly, a per-
son facing financial pressure and in a job position that
presents an opportunity to commit fraud will not do
so if his personal integrity outweighs the other two
factors. On the other hand, even the second person
might commit the fraud if he rationalizes it, for exam-
ple, by convincing himself that he is only “borrow-
ing” the money and will pay it back.

So understanding the three elements of the fraud
triangle will provide the fraud investigator with more
angles from which to investigate. For example, an
investigator might determine that several employees
in a department had the opportunity to commit fraud
there. Investigation of the employees’ personal lives
might reveal that only one of them also faced pres-
sures that would motivate committing fraud. Howev-
er, while it is beneficial to consider pressures and
opportunities, rationalizations normally are not a
focus of the investigation because they are difficult to
identify.

Here is some detail about the three factors.

Factor 1— Perceived pressure facing the person
a. Financial
b. Personal habits
c. Work-related feelings

Pressures that might motivate a person to commit
fraud may be financial in nature, relate to a personal
habit, or stem from work-related feelings. Financial
pressures include factors such as debt arising from
high medical bills, overuse of credit cards, divorce,
investment losses, or sheer greed. Personal habits
such as alcohol, drug, or gambling addiction or an
expensive extramarital affair, may result in financial

pressures to commit fraud in order to obtain funds to
support the habit or pay debts resulting from it.
Work-related factors include feelings of resentment—
because of being overworked, underpaid, or not pro-
moted—that may prompt a person to “get even”
with the employer by committing fraud against the
employer. Family or peer-group expectations also
may motivate a person to commit fraud.

For example, Mrs. T., the bookkeeper, was get-
ting a divorce and needed to amass legal fees for the
divorce and the related child-custody battle. She also
had a gambling habit.

Factor 2— Perceived opportunity to commit 
fraud
a. Level of trust is reached
b. Internal controls are weak or 

nonexistent

Opportunities to commit fraud can arise when an
employee or manager reaches a level of trust in an
organization or when internal controls are weak or
nonexistent. Then the employee or manager will per-
ceive that there is an opportunity to commit fraud,
conceal it, and attempt to avoid detection and pun-
ishment. While opportunities to commit fraud in an
organization may appear limitless, for any one per-
son fraud opportunities are limited to the means
available to him. For example, a shipping dockwork-
er would not have the opportunity to manipulate
accounts receivable in order to steal cash receipts, but
might have the opportunity to steal inventory.

Good controls are an important means of limit-
ing the opportunity for embezzlement, but even
when controls exist, a person in a high-enough level
of trust or authority may be able to override the con-
trols in order to commit the embezzlement. For
instance, a high-level and trusted manager might be
able to direct a lower-level employee to forgo a con-
trol procedure usually performed.

Here are some examples of conditions that can
provide an environment for embezzlement in an
organization.

a. Inadequate segregation of duties

b. Failure to inform employees about company
rules and about the consequences of violating
them

c. Rapid turnover of employees



72 NYSBA Elder Law Attorney |  Spring 2004  | Vol. 14 | No. 2

d. Constantly operating under crisis conditions

e. Absence of mandatory vacations

f. Failure to uniformly and consistently enforce
standards and policies or to punish perpetra-
tors

Here are some examples of conditions that can
provide an opportunity for embezzlement by man-
agement.

a. Existence of related party transactions

b. Use of many banks

c. Inadequate or inexperienced staffing in the
accounting department

d. Weak subordinate personnel

e. Frequent change of auditors or legal counsel

For example, Mrs. T. was the company’s book-
keeper and office manager. No one followed up on
her activities. There was no segregation of duties. She
performed all of the billing, collecting, disbursing,
banking, and recording of all transactions. She was
always under a lot of pressure and, like a good sol-
dier, never took a vacation. She explained to her boss
that she “didn’t need a vacation because there was
nowhere to go,” and she said she “loved her work.”

Factor 3— The person’s rationalization or integrity
a. Management honesty versus

dishonesty

Personal integrity might very well be the most
important factor in keeping a person from commit-
ting embezzlement. There are many cases in which
individuals with severe financial or personal pres-
sures and the opportunity to misappropriate assets
do not do so because of strong personal moral codes.
In a recent survey, auditors ranked “attitude” factors
(such as management honesty) as more important
than situational factors as indicators of the possibility
of embezzlement. Some investigators believe that a
strong moral code can prevent individuals from using
rationalizations to justify illicit behavior. Some typical
rationalizations for misappropriation of assets and
management fraud include:

a. I’m only borrowing the money and will pay it
back.

b. Nobody will get hurt.

c. The company treats me unfairly and owes me.

d. It’s for a good purpose.

e. It’s only temporary, until my financial posi-
tion improves.

f. Everybody’s doing it.

g. I’m not part of a team; I’m just an employee, a
peon.

Characteristics of Embezzlers
1. Demographics are similar (sex, age, religion,

and education level).

2. Personalities are usually not antisocial.

3. There is not necessarily a past criminal record.

4. There is usually not a deficient family envi-
ronment.

5. There is not necessarily a sporadic job history.

Research into the characteristics of embezzlers
shows that they share more demographic characteris-
tics (such as gender, age, religion, and education
level) with the general population than with other
criminals. White-collar criminals do not usually have
antisocial personalities, past criminal records, defi-
cient family environments, or sporadic job histories.

Rather, they are usually older than other crimi-
nals (past thirty years of age), are married with stable
family situations, and have above-average educa-
tions. Seventy percent of embezzlers are male. The
age and gender may be due to the fact that, as one
study found, almost one-half of all embezzlements
are committed by professional and managerial
employees. Senior officers and owners commit ten
percent of all embezzlements. Until recently, it was
the older male who had attained that level of trust
and authority that provides an opportunity for
embezzling. However, the study found that clerical
and other employees commit thirty percent of
embezzlements. Moreover, as the percentage of
females in positions of authority and responsibility
over assets increases, it is believed by law enforce-
ment authorities that the percentage of female
embezzlers will increase proportionately.

Stephen A. Linker, who is both a CPA and a Diplomate of the American Board of Forensic Accountants, is the
director of Legal Support Services of The Resnick Group, LLC. The Resnick Group’s Legal Support Services team,
which is headquartered in Valley Stream, NY, specializes in investigative and forensic accounting, business valuations,
damage calculations, expert witness testimony, mergers & acquisitions and business plans. Please contact him at
Slinker@TheResnickGroup.com.
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BONUS NEWS 3
Referring the Right Home Care Provider to Your Clients Is Important
. . . Here’s How
By Taniella Jo Harrison

Your client can become
extraordinarily stressed
when met head-on with the
challenge of coordinating the
right care for themselves or a
family member when some-
one is disabled or sick. When
faced with such a situation,
it’s often wise to consider
recruiting a professional
home care provider. In New
York State, there are over 900
home care agencies that employ and train over
250,000 home care professionals and paraprofession-
als. These agencies offer a wide range of services
designed not only to help the sick and infirm, but also
to ease the family’s responsibilities. Home care agen-
cies can provide nursing, personal care, homemaking
and companion services. Many can help patients
maintain their highest level of health while they con-
tinue to live at home in comfort as long as possible
and function at their personal best, avoiding expen-
sive hospital bills and nursing homes. As you already
know, being a main referral source to families in times
of stress, pointing them to the right care professional
is crucial to accommodating your clients’ needs.
Make certain the providers you interview offer the
services your client needs.

When referring a home care provider that will
facilitate your client’s needs, several factors should be
taken into consideration, including how long the
provider has been in business, how they select and
train their employees and whether the agency is
licensed, bonded and insured. More specifically, here
are some issues to address:

• Determine what type of help is really needed.
Home health care aides typically oversee
patients’ modest medical needs, help with per-
sonal hygiene, prepare meals, provide an escort
to outside appointments and leisure activities,
perform light housekeeping, run errands and
provide companionship. Will a registered nurse
be necessary, or does the patient need more of a
companion or a housekeeper? Not all home
care providers offer similar services. Also, did
you know that according to New York State

regulations, all medical home care services
must be authorized by a patient’s physician? 

• Make sure the agency is up-to-date with the
New York State Department of Health (NYS-
DOH). The NYSDOH regulates, and surveys
on an ongoing basis, several different types of
home care agencies with either a license or a
certification as follows:

• Licensed Home Care Services Agency. Pro-
vides a full range of skilled and paraprofes-
sional nursing care mostly through contracts
with local social services or other service
agencies—Medicaid coverage is arranged
this way. Also, these agencies sub-contract
with other home care providers, especially
when they specialize in servicing a specific
population. These agencies usually accept a
wide range of payment, including private-
pay and third-party insurance.

• Certified Home Health Agency. Provides
short-term home care services usually
through the Medicare and Medicaid pro-
gram.

• Long-Term Home Health Care Program. A
special federal Medicaid waiver program
called “Nursing Homes Without Walls”
allows a person who is eligible for a nursing
home to stay at home.

• Hospice. Provides home care, inpatient and
palliative services to the terminally ill in
their homes. 

Agencies with these designations have met spe-
cific and high standards of operation set by NYS-
DOH. Additional information can be obtained at the
New York State Association of Health Care
Providers. For a listing of home care agencies that
service your area, go to www.nyshcp.org 

• Find out your client’s source of payment for
home care services. There are many ways a
person can pay for home care services, includ-
ing Medicare, Medicaid, special New York
State programs administered through the
Office of Mental Health, Office of Mental
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Retardation and Developmental Disabilities,
and Department of Aging, third-party insur-
ance (including long-term care insurance) and
private pay. Each home care agency may accept
different payment methods. Home care cover-
age, benefits and eligibility requirements for
each payment source varies.

• Forge a relationship. Get to know key staff at
several home care agencies; develop a personal-
ized relationship; understand their manage-
ment structure; and speak directly to others
who have worked with the home care agency
and have experienced the company and its
employees first-hand. Know the size of the
agency and how long they’ve been serving the
community. Determine their promptness and
quick response to your client’s needs. This
allows you to have full confidence in the quali-
ty of services you refer. 

• Determine scope and geographic coverage
capacity. Knowing a home care agency’s geo-
graphic coverage areas is crucial. Make sure the
home care provider can service your client with
ease. Does the agency provide their staff with
transportation assistance so they can get to
patients living in hard-to-reach areas? Find out
if they have access to regular and replacement
staff that will readily cover the area your client
lives in. Also, will your client have a different
person each week? Make sure the agency can
deliver what your client needs.

• Be certain that the home care provider appro-
priately screens, insures, and trains home care

workers. Make sure the agency thoroughly
checks the background of all home care staff.
Does the agency conduct criminal background
checks and drug screens? Be sure employees
are covered by the agency’s insurance policies
for theft and injuries to themselves or the
patient. Is the agency bonded? Find out if the
home care staff assigned to your client will
have the specific and necessary specialized
skills to provide the right care. Where and how
have the home care workers been trained? 

• Ascertain the agency’s plan to establish and
monitor quality care. Insist on the family being
able to participate in the development of the
home care plan. Family members are often able
to provide valuable insight into the patient and
the family situation, so that the home care
provider can better address their needs and
requirements. Determine whether or not super-
visors are assigned to each patient to ensure the
quality of the care they are receiving. Find out
the type of emergency procedures that are in
place. It is important to know what back-up
procedures the home care provider has in case
of an emergency. Are all caregivers available 24
hours a day, seven days a week? Who is to be
contacted during an emergency? 

• Be certain that the home care provider ensures
patient confidentiality. Recently passed legis-
lation ensures patient confidentiality and
details the regulations home health agency
employers must follow. Be informed of the
agency’s procedures. 

Taniella Jo Harrison is the Executive Director of Tri-County Home Nursing Services, Inc. (TCHNS), a fully
licensed, bonded, and insured home health agency dedicated to providing homebound clients with excellent care,
while maintaining the highest level of health and comfort. Taniella holds a B.S. degree in Business Administration
from Tuskegee University and an MBA from Nova Southeastern University. In January 2003, she was honored as one of
The Network Journals’ Top “40 Under 40.” She was also profiled in the magazine’s June issue. Her e-mail address is
THarrison@tchns.com 

Tri-County Home Nursing Services, Inc. (TCHNS) was founded in 1981 by Ella Ferguson, a Registered Nurse, and
is headquartered in Westbury, New York. TCHNS provides compassionate, sensitive, and reliable health care to people
who cannot fully care for themselves, whether they are elderly, disabled, or chronically ill. TCHNS is ranked No. 18 in
Long Island Business News’ Minority-Owned Companies list and was featured in a Growth Strategies article in that
magazine in November 2003. For more information about selecting the best home care agency for your client, contact
TCHNS. Their phone number is (516) 997-1208, and their Web site address is http://www.tchns.com.
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NEW YORK STATE BAR ASSOCIATION
ELDER LAW SECTION SUMMER MEETING
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Having undergone a recent multi-million dollar expansion, Mohegan Sun has something for
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vacation while earning valuable MCLE credits on a varied range of elder law and estate planning
topics from speakers such as Joshua Rubenstein, Ed Slott, author of “Retirement Savings Time
Bomb...And How To Defuse It” and the “Ed Slott’s IRA Advisor” newsletter, Bernie Krooks, James
Ayers, Bob Abrams, Charles Devlin, Lou Pierro, and Tom Begley.  Also, there will be a session
presented by William H. Colby, author of “The Long Goodbye:  The Deaths of Nancy Cruzan.”

FOR THE ADULTS: Action-packed excitement! If you are looking for some action, play in our golf
tournament Friday afternoon at the nearby River Ridge Golf Club, visit the new Casino of the Sky
which features the world’s largest, most spectacular planetarium dome that bathes the casino in
an ever-changing display of sparkling constellations. Need to indulge yourself? Spend some time
at the Elemis Spa which offers many luxurious treatments along with an enormous indoor pool,
fitness center and solarium. Hungry? Take a pick of 29 different dining venues from gourmet such
as Michael Jordan’s Steak House to casual like Big Bubba’s BBQ or Johnny Rockets. Want to spend
your winnings? The Shops at Mohegan Sun feature more than 30 premier shops and boutiques in
a breathtaking setting.

LOOKING TO BE ENTERTAINED?:  Take in a show at the state-of-the-art 10,000 seat Arena
where the likes of Cher, Tim McGraw, Janet Jackson, and Gloria Estafan have entertained.  Visit
the Wolf Den for complimentary performances by legendary entertainers such as The Temptations,
The Pretenders, and Dave Koz. 

BRING THE KIDS!! Hang by the pool...visit the Aquarium...go whale watching...just be sure to
bring the kids!  Mohegan Sun’s own Kids Quest is the ultimate adventure for children six weeks to
12 years. With over 15,000 square feet of tunnels, tubes, ladders, slides, chutes and all the latest
non-violent video games, there is something for everyone. In addition to the indoor playground,
kids can experience many supervised activities in the gym, entertain themselves in “Barbieland”,
on the “Karaoke Star Stage” or at the “Construction Quarry”, to name just a few of the many
adventures available - all staffed by licensed child care professionals.

And...if Mohegan Sun doesn’t have enough to experience, their location, in the heart of New
England, gives you many options for other things to do and see. Take time to visit Mystic Seaport,
The Connecticut Wine Trail, the Mystic Marinelife Aquarium or one of the many museums located
nearby.
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100 Merrick Road, Suite 508W
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Fatoullah Associates
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Long-Range Planning
Lawrence Eric Davidow
Davidow, Davidow, Siegel

& Stern LLP
One Suffolk Square, Suite 330
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(631) 234-3030
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Louis W. Pierro
Pierro & Associates, LLC
21 Everett Road Ext.
Albany, NY 12205
(518) 459-2100
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Margaret Z. Reed
The Law Office of

Margaret Z. Reed
203 Delaware Avenue
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Coalition of Bar Advocates
Walter T. Burke
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255 Washington Avenue Ext.
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Ami S. Longstreet
Mackenzie Hughes LLP
101 S. Salina Street, Suite 600
Syracuse, NY 13202
(315) 233-8263

Estate and Tax Planning
Stephen J. Silverberg
Certilman, Balin, Adler & Hyman LLP
90 Merrick Avenue, 8th Floor
East Meadow, NY 11554
(516) 296-7000

Family Law Issues
Rita K. Gilbert
Hyman & Gilbert
1843 Palmer Avenue
Larchmont, NY 10538
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Financial Planning and
Investments

Philip J. Capell
Piermont Financial, Inc.
48 South Service Road, Suite 100
Melville, NY 11747
(631) 756-1000

Guardianships and Fiduciaries
Robert Kruger
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New York, NY 10007
(212) 732-5556

Health Care Issues
Ellyn S. Kravitz
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111 Marcus Avenue, Suite 107
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Insurance
Bruce L. Birnbaum
1025 Old Country Road, Suite 325
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Medicaid
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Woods Oviatt Gilman LLP
700 Crossroads Bldg.
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Medicaid Legislation
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521 Fifth Ave., 25th Floor
New York, NY 10175
(212) 953-1172
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81 Main Street
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Technology
David Goldfarb
Goldfarb Abrandt Salzman &

Kutzin LLP
350 Fifth Avenue, Suite 1100
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(212) 387-8400



NYSBA Elder Law Attorney |  Spring 2004  | Vol. 14 | No. 2 79

From the NYSBA Bookstore

NEW YORK STATE BAR ASSOCIATION

1.800.582.2452       www.nysba.org/pubs     Mention Code: CL2130

Get the Information Edge

Elder Law and Will Drafting

Authors:
Steven M. Ratner, Esq.
Jessica R. Amelar, Esq.

The first part of Elder Law and Will Drafting pro-
vides an introduction to the scope and practice of
elder law in New York State. It covers areas such as
Medicaid, long-term care insurance, powers of attor-
ney and health care proxies, and provides an estate
and gift tax overview.

Part two is designed to give you a step-by-step
overview of the drafting of a simple will—from the
initial client interview to the will execution.

The 2003 Edition updates case and statutory refer-
ences plus, it includes a sample will, sample represen-
tation letters and numerous checklists, forms and
exhibits used by the authors in their daily practice. 

PN: 40823
$62/NYSBA Member
$75/Non-member

2003 Edition
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