
Greetings again from Al-
bany. As I write this, the Capi-
tal District is expecting its fi rst 
snowfall—the perfect time to 
write this message.

It is also a fi tting time to 
refl ect upon the legacy of our 
friend and colleague, Dorothy 
Miner, professor and advocate, 
who lost her battle with lung 
disease in October. Please take 
the time to read the article 
in this issue that provides a 

brief snapshot of her wonderful contributions to historic 
preservation. The biggest case that she championed, Penn 
Central, was truly historic. The next time that you pass 
through Grand Central Station, think of Dorothy. We miss 
her greatly.

The Leap-Year Change
We are all awaiting the beginning of the Obama Ad-

ministration. This election was historic on many levels, 
and this president faces extraordinary challenges—two 
wars, a meltdown in the economy, an ever-changing cli-
mate. We know that change will occur in the federal agen-
cies before which many of our members practice. We are 
also seeing a fl urry of regulatory activity in the waning 
days of the present administration. This provides a perfect 
opportunity for our Section to provide suggestions for 
federal legislation or regulatory reform. 

Please feel free to forward your ideas. 

President-elect Obama is planning to roll out an am-
bitious public works program. Not only will this effort 
provide much-needed jobs, it will also shore up our infra-
structure. We hope that any public works program will 
address our aging drinking water systems and publicly 
owned treatment works. 
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Message from the Chair
A vision that stays with me from these past few weeks 

was the appearance before Congress of the CEOs from the 
big-three automakers. 

The fi rst time they appeared, they traveled to Wash-
ington in grand, polluting style—separately and by cor-
porate jet. As one Congressman remarked, they didn’t 
even “jetpool.” Without offering a clear plan for why they 
needed a handout or what they would do with the money, 
they went home empty-handed. The second time they 
appeared, they drove to Washington, some in hybrid vehi-
cles. I would have loved to have been on one of those road 
trips! In my view (based on years of experience litigating 
against them), the automakers need to stop fi ghting the 
more stringent California low-emission vehicle (LEV) 
program and the corporate average fuel economy (CAFÉ) 
standards. For the good of the country, Congress should 
exact these commitments from each automaker receiving 
taxpayer dollars. 

Let’s hope, too, that the cheaper gasoline that we are 
currently experiencing does not cause any one of them (or 
us) to rethink the environmental crisis that we are in and 
the contribution of automobiles and vehicle miles traveled 
to that crisis. 
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OCA’s Green Justice Plan
Just a few weeks ago, the New York State Offi ce of 

Court Administration unveiled its “green justice” plan 
in a report entitled “Green Justice: An Environmental 
Action Plan for the New York State Court System.” This 
plan seeks to reduce the environmental footprint in court 
operations, administrative and regulatory functions, pro-
curement, and court facilities. OCA also pledges to engage 
in education and outreach of its green justice efforts, and 
to seek legislation where appropriate.

In her fi nal State of the Judiciary address, Chief Judge 
Kaye stated that OCA’s Green Justice plan is the fi rst of its 
kind in the United States and “seeks to achieve more cost-
effective, environmentally sustainable court operations.” 
Some of the action items target the reduction of paper 
through e-fi ling. Other action items seek to reduce travel 
to court facilities through video-conferencing and pay-
ment of fi nes on-line. We applaud OCA for taking these 
necessary steps. 

Fall Meeting Recap
We had a very successful Fall Meeting in Hauppauge. 

Special thanks go to the Fall Meeting planning co-chairs, 
John Shea, Howard Tollin, Laurie Silberfeld, and Janice 
Dean. They worked for weeks to organize and present 
CLE programs on interesting topics. The Track A pro-
gram, geared toward experienced attorneys, presented the 
variety of ways that Long Island seeks to protect its open 
space and coastal resources. The Track B program, de-
signed for junior attorneys, covered the basics of SEQRA, 
e-discovery, and hearings before the New York State De-
partment of Environmental Conservation Offi ce of Hear-
ings and Mediation Services. All of these programs were 
very well attended. The variety of topics that the pro-
grams offered also attracted new members to the Section. 

Saturday afternoon featured a number of different fun 
activities. Some of us toured a few wineries on the North 
Fork; others toured Sagamore Hill, the home of Theodore 
Roosevelt.

Nassau County Executive Thomas Suozzi spoke at 
the Saturday night dinner—addressing the environmental 
challenges that the county is facing, as well as the various 
solutions that have been advanced to address them. 

The Fall Meeting was informative and fun, providing 
a forum to see many long-time friends (notice that I didn’t 
say “old friends”!) and to meet new ones.

Annual Meeting
Now that the Fall Meeting is over, we are of course 

looking forward to the Annual Meeting. One of the most 
pressing issues of our day is climate change. As many of 
you know, the Section has been advocating for a response 
to the effects of greenhouse gas emissions for nearly two 
decades. The Annual Meeting program on January 30, 
2009, continues this good work with presentations of a 

variety of responses to the effects of climate change by 
the state, localities, and industry. We are very excited that 
renowned NASA scientist Dr. James Hansen will open the 
morning program as the keynote speaker. 

At the Presidential Summit, scheduled for the 
Wednesday during the Annual Meeting week (January 28, 
2009), the New York State Bar Association’s Global Warm-
ing Task Force, chaired by former Section Chair Michael 
Gerrard, will present its report. Not only is the work of 
the Task Force co-sponsored by the Section, but a number 
of Task Force members are also members of the Section, 
including Kevin Healy and Virginia Robbins, co-chairs 
of the Section’s Global Climate Change Committee. 

Reaching Out to New Members—NYSBA 
Membership Challenge

We continue to press forward to meet NYSBA’s two-
year, 10% membership challenge, which began on January 
1, 2008, and ends on December 31, 2009. As of the begin-
ning of December, we have increased our membership by 
54 members, which is just about half-way to the NYSBA 
target of 118 new members. The challenge will be to retain 
all of our members in this ever-changing economy.

One thing that I have learned this year is that Section 
members are very eager and willing to work on defi ned 
projects. We are all busy people, but we still retain our civ-
ic interests and responsibilities, and service to the Bar As-
sociation can provide a wonderful outlet to realize those 
interests. For example, some members are drafting legisla-
tion on green topics that are important to them. Others are 
assembling lesson plans on environmental topics that our 
members can use to speak in classrooms around the state. 
These kinds of activities provide terrifi c experience for our 
younger members. 

I have seen this year that the adage “many hands 
make light work” is well in play in the Section. So please 
pitch your ideas, and we will fi nd the many additional 
hands that can help you see your project to fruition. 

Executive Committee Changes
I am pleased to announce three additions to the Ex-

ecutive Committee as Members-at-Large:

• Katherine (“Kit”) Kennedy, Special Deputy 
Attorney General, Environmental Protection 
Bureau, New York Attorney General’s Offi ce;

• Phillip Musegaas, Hudson River Program Director, 
Hudson Riverkeeper; and

• Lawrence Weintraub, SEQRA attorney in the 
Offi ce of General Counsel, NYS Department of 
Environmental Conservation. 

We welcome them all.

I look forward to seeing you at the Annual Meeting!

Joan Leary Matthews
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From the Editor

This issue is being prepared 
as our body politic takes a long, 
hard look at where in recent years 
we have been as a nation, po-
litically and economically, and it 
may well decide where we antici-
pate going as an epochal fi nancial 
storm gathers its wind. As a coun-
try, we have been much distracted 
in recent years by military and 
strategic missteps, an inchoate 
restructuring of the international 
system which few people really 
understand, wildly oscillating energy costs and bouts of 
fi nancial intoxication. As a result of the distractions, too 
many Americans have failed to get grounded and to pay 
much attention to early warning signs in the economy, 
in geopolitics, in our culture, political and otherwise, 
and, as is increasingly evident, to the instability of our 
nation’s and the world’s reliance on an increasingly prob-
lematic energy source. The energy puzzle, of course, is 
the ultimate conundrum: our economy surges because of 
“cheap” energy, but it’s not cheap; too many people in the 
public as well as in government seem intent on ignoring 
the geopolitical and environmental costs of the present 
energy regime, sometimes in a fatalistic concession that 
we don’t know what else to do. And to regain our eco-
nomic balance, we need, among other things, more cheap 
energy, and fast. 

Kevin Phillips, a notable Reagan strategist who’s 
been saying unkind things about some of his former 
political compatriots of late, and others have written in 
recent years about energy-related geopolitical paradigms 
during the last few centuries. History, as always, is well 
worth considering for the lessons which, too often, must 
be re-learned. Since the 17th century, nation-states ac-
cumulated power in large part because they learned how 
to harness a new energy source—wind, whale oil, coal, 
petroleum—before and better than their competitors, but 
they lost their lead when the older energy source became 
self-limiting and a new and better energy source was 
developed by others. The consequences went far beyond 
cheaper energy, though, because entire economies, and a 
nation’s military reach, had been invested heavily in the 
now-obsolete energy source. Americans relied heavily on 
whale oil during the 18th and early 19th centuries, before 
domestic coal sources were discovered, which freed us 
from reliance on imported coal. 

Of course, the whales ran out, or, more accurately, 
they were hunted out. Britannia may have ruled the 
waves in the 19th century, but it stuck with coal as the 
fl edgling American navy moved on to petroleum, and 
the result, as they say, was history. Oil, fi rst produced in 

Pennsylvania, then in Texas, Oklahoma and other areas 
within the continental United States, was a cheaper and 
more effi cient energy source upon which our industry 
fastened notwithstanding still sizable coal reserves. This 
shift gave our industry a lift up at a time when British 
coal resources were dwindling and extraction of foreign 
coal became more expensive and, with respect to Eastern 
European reserves, strategically problematic. Of course, 
Britain and other industrialized nations soon got the 
idea, but not before they were outdistanced by the United 
States. The importance of oil, though, was recognized 
by Britain, which, often in cooperation with the United 
States, established a presence during the early 20th cen-
tury in parts of the world with no obvious interest to 
Britain, or the United States, except for the presence of 
oil—Iran and Iraq, fi rst and foremost. History, as they say, 
repeats itself. Ambitious economies that lacked easy ac-
cess to energy supplies either became internally unstable 
or destabilized the international system in their desperate 
quest for fuel. Japan in the 1930s was a classic example 
of the latter. It is worth noting that Nazi power in Europe 
was crushed not only by the industrial might of the Allies, 
but also by the Allies’ strategic destruction of Germany’s 
petroleum reserves. In many areas, the Nazi war machine 
literally ground to a halt as recourse to horses became a 
temporary, but always transient, expedient for getting 
military supplies from one place to another. 

Viewing the issue of access to energy through the 
prism of economics and geopolitics, and taking a long 
view at that, it is manifestly clear that the world is poised 
to turn yet again, so to speak. We still have sizable coal 
reserves and off-shore oil and gas deposits, so we are not 
in the position of Japan in the 1930s. However, neither 
are we mid-20th century America anymore. One cannot 
responsibly avoid the question: What would be the con-
sequences of a sudden unavailability of foreign oil? It is 
worth looking to the mini-crisis that erupted in Europe 
last year when, in a bit of muscle-fl exing, the Russian 
Federation simply shut down the gas pipelines that ran 
into and through Ukraine. Only the seriously somnolent 
would premise public policy on easy assumptions about 
the future stability of Saudi Arabia, Nigeria or the Gulf 
emirates, or on Iraq’s eventual ability to turn on the spig-
ots without destruction somewhere along the pipeline, 
or on Russia’s acquiescence as NATO advances to its 
borders, or on ignoring Venezuela’s fl amboyant Chief 
Executive’s regular adventures in recklessness. For these 
reasons alone, responsible public policy mandates that 
we use the current crisis to direct our economy down the 
path of alternative energy. 

Of course, this readership is primarily focused on en-
vironmental policy. Here, too, it takes an almost deliberate 
policy of scientifi c obfuscation to ignore the risks posed 

Kevin Anthony Reilly
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even if the thawing of the tundra, deforestation and other 
variables add fuel to the fi re, so to speak. Hence, by vir-
tue of modern industrialized world economies, we have 
been the agent of our own predicament. Will responsible 
people step forward to be the agents of benefi cial change? 

We are in an interesting, if disquieting, turning point 
in history in many respects. We have elected a man to the 
presidency who, if only in a purely symbolic sense, has 
freed us from an obsolete paradigm of what a national 
leader is supposed to look like. Time will tell, but he also 
seems to be so much more. We are only beginning to see 
the fi nancial chicanery, from which we were promised 
cheap and easy money, for what it was: an illusion which, 
when ignored, led to destructive consequences beyond 
the perimeters of the fi nancial markets. We are gripped 
with the immediate urgency of managing that destruc-
tion in ways unanticipated just a few short months ago. 
Sometimes crises, though long in the making, manifest 
themselves quickly and more dramatically as a result. 
Simultaneously, a critical mass of our voting public seems 
to be grappling with the realization that we need to be 
freed from an obsolete paradigm that shackled our econ-
omy, our jobs and everyday lives, and even our national 
security, to an exclusive reliance on a seemingly cheap 
energy source, in whose dark side we are actually seeing 
some true colors. 

It is worth noting that several of our members promi-
nently possess the combination of skills that will benefi t 
our State and our country as we devise the energy regime 
for the coming century.

In this issue, Kristien Knapp, a fi nalist in the Section’s 
William R. Ginsberg Memorial Essay Contest, addresses 
climate change in the context of state initiatives promul-
gated in the face of the federal government’s seeming 
abdication of responsibility for curbing greenhouse gas 
emissions. The author discusses a matter that is still being 
played out as this issue goes to press: California’s climate 
change legislation and EPA’s refusal to waive federal 
standards for mobile sources in favor of the California 
standard pursuant to section 209(b) of the Clean Air Act. 
The author discusses EPA’s authority and responsibilities 
under the waiver provision, generally, before examining 
California’s legislation, the asserted grounds for EPA’s de-
cision in this case, and the broader legal issues which are 
thus presented.

Kevin Anthony Reilly

in our lifetimes, and certainly for the lives of our children, 
by global climate change. This past summer’s thinning of 
Arctic ice, the greatest on record and a clear point along a 
continuing trajectory, is the proverbial canary in the coal 
mine, but not the only one. The ocean, it was posited not 
long ago, could act as a giant carbon sink. That was before 
coral reefs started dying in maritime waters acidifi ed by 
carbon compounds. Water resources are already being 
disrupted, most dramatically but not exclusively in North 
Africa, as surface ecologies literally dry up. Historically 
arid areas of America’s West have fl owered with the fruits 
of modern agriculture by depending, in signifi cant part, 
on dwindling ice-age aquifers.

Hence, policy discussions that comfortably contem-
plate warmer winters in the Northeast and winter wheat 
as far north as Canada as the benefi ts of global warming 
are preposterous. Ecological responses have never been 
that uncomplicated even when measured along much 
longer time lines, as is evidenced in ice cores, paleo-cli-
mate studies and even the patchwork of historic records. 

Sudden cold spells, such as the so-called Little Ice 
Age during the mid-second millennium, disrupted grow-
ing seasons and measurably impacted human longevity. 
The sudden warming during the waning years of the fi rst 
millennium displaced populations, led to massive inva-
sions and social and political disruptions, and waves of 
plagues and diseases entered the historic record as exotic 
pathogens were pushed out of some environments and 
introduced into others. These larger cycles and numerous 
smaller cycles of climate change and the correlating en-
vironmental impacts caused ecological and social stress. 
However, those larger-cycle fl uctuations in climate at 
least allowed for some adaptation. The scope and scale of 
the climate changes being suggested by widely accepted 
scientifi c studies and climate models for the not-distant 
future is unprecedented. This is occurring at a time when 
world population growth is following a distressing Mal-
thusian logic, when basic food and water resources, not 
to mention the many natural resources that the modern 
world takes for granted, may face severe limits. 

It seems to be beyond scientifi c cavil that the dramatic 
infusion of hydrocarbons and other greenhouse gases 
into the atmosphere during the last two centuries—a 
mere blip in time when measured against the millenia re-
quired to achieve some measure of climatic and ecological 
stability—has been the accelerant, to use an arson term, 

Catch Us on the Web at
WWW.NYSBA.ORG/ENVIRONMENTAL
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In Memoriam
Dorothy Miner

Dorothy Miner, 72, Legal Innovator, Dies

By David W. Dunlap

Dorothy Marie Miner, who developed legal protection for historic landmarks nationwide in her longtime role as 
counsel to the New York City Landmarks Preservation Commission, died on Tuesday in Manhattan. She was 72 and 
lived in Morningside Heights.

The cause was complications of lung disease, said her brother Dr. Robert Dwight Miner.

She played an important role in the critical 1978 case of Penn Central Transportation Company v. New York City, which 
upheld the landmark status of Grand Central Terminal and set national precedents.

Intimately familiar with preservation law, Ms. Miner was meticulous when making her case—another way to put 
it was that she was a fi erce, immovable stickler—and could infuriate allies as well as adversaries with her insistence on 
principle and procedure.

“We spent eight hours arguing over every sentence,” Leonard Koerner, the chief assistant corporation counsel of 
New York City, said in recalling what it was like to work with Ms. Miner at the print shop on the legal briefs in the Penn 
Central case.

Eventually, the United States Supreme Court upheld the landmark designation of the terminal against a challenge 
by Penn Central, which owned the building and asserted that landmark status effectively amounted to an unconstitu-
tional taking of property by the government.

Because of the New York commission’s victory, its “innovations became standard practice for landmarks commis-
sions all around the country,” said Nicholas A. Robinson, a professor at the Pace University School of Law, with whom 
Ms. Miner taught.

Ms. Miner was born on Aug. 14, 1936, in Manhattan. Her father, Dwight C. Miner, was a professor of history at Co-
lumbia University. She received a bachelor’s degree from Smith College in 1958, a law degree from Columbia in 1961 
and a degree in urban planning from Columbia in 1972.

She married James Edward O’Driscoll in 1970. He died in 1993. She is survived by Dr. Miner, of Montvale, N.J., and 
another brother, Richard Thomas Miner, of Sparta, N.J.

Ms. Miner was named counsel to the landmarks commission in 1975 and helped devise the legal framework under 
which it designated the 17th-century street plan of Lower Manhattan as a landmark in 1983. That stopped developers 
from further eradicating the neighborhood’s characteristically irregular blocks.

When the commission voted in 1983 to permit the demolition of the former Mount Neboh Synagogue at 130 West 
79th Street because it created a fi nancial hardship for its owner, Ms. Miner wanted it understood that the synagogue had 
not been stripped of its landmark status.

“There was no fi nding today or at any other time that this wasn’t a signifi cant building,” she said. “It will be, until 
the end, a designated landmark.”

She helped defend the designation of St. Bartholomew’s Church on Park Avenue against a challenge by the parish, 
which argued that landmark status unconstitutionally interfered with its freedom of religion and its property rights. The 
city won in the federal Court of Appeals in 1990.

After 19 years with the commission, Ms. Miner was asked for her resignation in 1994 by Jennifer J. Raab, who was 
then chairwoman. Ms. Raab said the commission’s regulatory and enforcement work “would benefi t from a fresh eye.”

But preservationists took a darker view. Professor Robinson said he invited Ms. Miner to join him at Pace after 
Mayor Rudolph W. Giuliani “decided he would accede to the real estate industry and press to remove her as counsel.” 
Ms. Miner also became an adjunct associate professor in the Graduate School of Architecture, Planning and Preservation 
at Columbia.

Although she had been in the hospital since early summer, Ms. Miner continued to collaborate on a preservation law 
class with Professor Robinson until a month ago, even planning an annual expedition that begins at Grand Central Ter-
minal.

“I’ll be doing the fi eld trip this Saturday,” he said, “with her tape-recorded voice.”

From The New York Times, October 23, 2008. Copyright 2008 The New York Times Company. All rights reserved. Used by 
permission and protected by the Copyright Laws of the United States. The printing, copying, redistribution, or retransmission of the 
Material without express written permission is prohibited.
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The [EPA] Administrator shall, after no-
tice and opportunity for public hearing, 
waive application of this section to any 
State which has adopted standards (other 
than crankcase emission standards) for 
the control of emissions from new motor 
vehicles or new motor vehicle engines 
prior to March 30, 1966, if the State de-
termines that the State standards will be, 
in the aggregate, at least as protective of 
public health and welfare as applicable 
Federal standards. No such waiver shall 
be granted if the Administrator fi nds that 
—

(A) the determination of the State is arbi-
trary and capricious,

(B) such State does not need such State 
standards to meet compelling and ex-
traordinary conditions, or

(C) such State standards and accompany-
ing enforcement procedures are not con-
sistent with section [202](a) of this title.11

 Any state other than California that has a CAA non-
attainment area may adopt a standard that is identical to 
California’s waived standard.12 

C. History of Legal Standards for Waivers

In the past, EPA has always deferred to California’s 
decisions to set its own emissions standards and granted 
waiver rather readily.13 EPA’s deference to California trac-
es directly from a plain reading of the section 209(b) waiv-
er provision.14 Section 209(b) instructs the Administrator 
to grant waiver from federal preemption if California 
determines that its “standards will be, in the aggregate, 
at least as protective of public health and welfare as ap-
plicable Federal standards.”15 Once California has made 
that protectiveness determination, the Administrator 
must grant waiver unless he makes one of three specifi c 
fi ndings. First, the Administrator can deny waiver if Cali-
fornia’s protectiveness determination was arbitrary and 
capricious.16 Second, the Administrator can deny waiver 
if he determines that California “does not need such State 
standards to meet compelling and extraordinary condi-
tions.”17 Third, the Administrator can deny waiver if 
California’s standards and enforcement procedures are 
inconsistent with section 202(a).18 

While some of California’s waiver requests have 
been denied partially, or their effective date delayed until 
feasible, none had ever been entirely denied.19 The Ad-

Introduction
Climate change is a global problem.1 Faced with non-

action on the federal level, states have taken the initiative 
to reduce greenhouse gas emissions to mitigate climate 
change.2 In particular, California has enacted two pieces 
of climate change legislation, AB 1493 and AB 32.3 Where-
as AB 32 seeks to reduce greenhouse gas emissions from 
stationary sources, AB 1493 seeks to reduce emissions 
from the mobile sources. Pursuant to the federal Clean 
Air Act, California has the ability to set its own emissions 
standards from mobile sources but only if it receives a 
waiver of preemption from the U.S. Environmental Pro-
tection Agency (EPA).4 For the fi rst time since the enact-
ment of the Clean Air Act, EPA has denied a request for 
waiver.5 

This essay considers the legality of that decision. Part 
I describes the Clean Air Act’s framework for mobile 
source emissions standards, including (a) preemptive 
federal standards, (b) the possibility that EPA may waive 
federal preemption for California, and (c) the legal stan-
dards used to decide past waiver requests. Part II pre-
sents California’s current waiver request to set emissions 
standards for greenhouse gases and its subsequent denial 
by EPA. Then, Part III critiques the legal issues presented 
by EPA’s denial, including (a) whether it is appropriate to 
consider greenhouse gas emission standards in isolation, 
(b) whether California has met the statutory standard for 
“compelling and extraordinary conditions,” and (c) the 
validity of other considerations raised by EPA. Part IV 
analyzes the broader legality of EPA’s decision. 

I. Clean Air Act Emissions Standards

A. Preemptive Federal Standards

Title II of the Clean Air Act (CAA) authorizes EPA to 
set emissions standards for mobile sources.6 Specifi cally, 
section 202(a) requires EPA’s Administrator to prescribe 
mobile source emissions standards of air pollutants, 
“which in his judgment cause, or contribute to, air pol-
lution which may reasonably be anticipated to endan-
ger public health or welfare.”7 Pursuant to Title II, EPA 
regulates fuel and fuel additives by establishing national 
standards for all motor vehicles.8 States are not allowed 
to adopt their own tailpipe emissions standards,9 with the 
exception of California.10 

B. California’s Standards

California’s exception lies within section 209(b)’s 
waiver provision. EPA can “waive” the federal standard 
and allow California to implement its own standard:

The Legality of EPA’s Waiver Denial
By Kristien G. Knapp
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II. California’s Waiver Request to Set 
Greenhouse Gas Emissions Standards

A. California’s Greenhouse Gas Emissions Standards 
and Waiver Request

On July 22, 2002, California enacted legislation to 
regulate emissions of greenhouse gases from motor 
vehicles.33 AB 1493 announced that the “[c]ontrol and 
reduction of emissions are critical to slow the effects of 
global warming,” and cited several “compelling and 
extraordinary” impacts that global warming would spe-
cifi cally impose on California.34 To reduce those impacts, 
AB 1493 authorized the California Air Resources Board 
(CARB) to establish greenhouse gas (GHG) regulations 
“in accordance with any limitations that may be imposed 
pursuant to the federal Clean Air Act [] and [its] waiver 
provisions.”35 On September 24, 2004, CARB issued its 
fi nal regulations for greenhouse gases to go into effect for 
the 2009 model year.36 Then, on December 21, 2005, Cath-
erine Witherspoon, Executive Offi cer of CARB, requested 
waiver pursuant to section 209(b).37 

B. Delay of Waiver Decision

EPA delayed considering California’s waiver request 
in anticipation of the Supreme Court’s Massachusetts v. 
EPA decision.38 The Massachusetts v. EPA case directly af-
fected California’s waiver request because it dealt with 
the regulation of greenhouse gases pursuant to Title II of 
the Clean Air Act. While Massachusetts v. EPA answered 
that greenhouse gas emissions are air pollutants subject 
to Title II regulation, California’s waiver request directly 
attempts to regulate greenhouse gas emissions pursuant 
to Title II. 

Massachusetts v. EPA held that greenhouse gas emis-
sions are air pollutants within the meaning of the Clean 
Air Act, subject to EPA’s section 202 regulatory author-
ity.39 So, after Massachusetts v. EPA, the Administrator was 
left to make an endangerment fi nding for greenhouse 
gases, which, if positive, would effectively require EPA to 
regulate greenhouse gas emissions from mobile sources.40 
At the same time, EPA renewed its consideration of Cali-
fornia’s waiver request to implement its own greenhouse 
gas emissions standards from mobile sources. 

C. EPA’s Waiver Denial

EPA re-opened its consideration of California’s 
waiver request by holding two public hearings.41 Then, 
on December 19, 2007, the EPA Administrator notifi ed 
California, in the form of a letter (“Letter”) to California 
Governor Schwarzenegger, that its request for waiver had 
been denied.42 Later, on February 29, 2008, the Adminis-
trator released a more thoroughly reasoned explanation 
of EPA’s decision to deny California’s waiver request 
(“Notice of Decision”).43 

ministrator, then, had never made one of the three specifi c 
fi ndings to deny waiver. As a result, the only past legal 
challenges to waiver decisions have been challenges to 
EPA waiver grants brought by the automobile industry.20 
Those cases reinforce the directive, from both section 
209(b) and its legislative history, that EPA’s review is to be 
highly deferential to California’s determinations.21 

The key legislative history is the enhancement of Cali-
fornia’s deference when the waiver provision was amend-
ed in 1977.22 In 1977, the waiver provision was slightly 
restructured.23 A previous requirement that California’s 
standards be more stringent than federal standards was 
removed.24 That requirement was supplanted in favor of 
the new requirement that California’s standards “be, in 
the aggregate, at least as protective of public health and 
welfare as applicable Federal standards.”25 California, 
then, was given more leeway to set its own standards 
following its own protectiveness determinations. At the 
same time, EPA’s role was limited; “Congress consciously 
chose to permit California to blaze its own trail with a 
minimum of federal oversight.”26 The 1977 Amendments 
also specifi cally limited the EPA Administrator’s role by 
memorializing the three specifi c grounds for waiver de-
nial in sections 209(b)(1)(A)-(C). That is, the 1977 Amend-
ments brought sections 209(b)(1)(A)-(C) into existence. 
Moreover, the addition of “in the aggregate” led Califor-
nia and EPA to conclude that the Administrator’s second 
inquiry, pursuant to section 209(b)(1)(B), was to focus on 
California’s need for an emissions program.27 

Section 209(b)(1)(B) instructs the Administrator to 
deny waiver if he fi nds that California does not “need 
such State standards to meet compelling and extraordinary 
conditions.” If read in isolation, that section could require 
EPA to inquire into California’s need for each emissions 
standard it seeks to impose. But a broader textual con-
struction, supported by legislative history, permits a less 
intrusive inquiry into California’s need for a program.28 
First, the use of the plural “standards” provided EPA and 
California textual guidance to inquire into California’s 
need for a program, rather than its need for a particular 
standard.29 The addition of “in the aggregate” to section 
209(b), during the restructuring of the waiver provision 
in 1977, supports the harmonization of the two sections.30 
The textual harmony is achieved by reading “such State 
standards” in section 209(b)(1)(B) to refer back to “stan-
dards, in the aggregate.” The effect of this interpretation 
provides greater deference to California’s determinations, 
beyond protectiveness and into its needs. 

On very few occasions have waiver grants prompted 
legal challenges.31 On each occasion, the Administrator’s 
decision was deemed reasonable, not arbitrary or capri-
cious.32
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the District of Columbia Circuit, because, the petitioners 
maintain, the December 19, 2007 decision was not “of na-
tional scope and impact.”55 

2. February 29, 2008 Notice of Decision

The EPA Administrator, in the Notice of Decision, 
found that “California does not need its greenhouse gas 
standards for new motor vehicles to meet compelling  
and extraordinary conditions.”56 This language mirrored 
and grounded the Administrator’s decision in CAA sec-
tion 209(b)(1)(B)’s requirement that emissions standards 
are needed “to meet compelling and extraordinary             
conditions.”57 The Administrator clarifi ed that section 
209(b)(1)(B) was the sole statutory basis for his decision, 
and that, therefore, he did not address the requirements 
imposed by sections 209(b)(1)(A) and (C).58 While found-
ed on statutory text, his decision focused on congressional 
intent.59 The primary rationale for the Administrator’s 
fi nding rested upon his “belie[f] [that] section 209(b)(1)(B) 
was [not] intended to allow California to promulgate state 
standards for emissions . . . designed to address global 
climate change.”60 The Administrator explained that the 
intent behind section 209(b) of the Clean Air Act was to 
allow California to continue to address local and regional 
air pollution problems.61 That intent drove his conclu-
sion that section 209(b)(1)(B) “was [not] intended to allow 
California to promulgate state standards . . . to address 
global [] problems”62 (emphasis added). Therefore, the 
Administrator concluded, greenhouse gases are not sub-
ject to regulation by California through exercise of section 
209(b) waiver.63 

The Administrator’s second, alternative, rationale 
was “that the effects of climate change in California are 
[not] compelling and extraordinary compared to the ef-
fects [of climate change] in the rest of the country.”64 
That is, his alternative reasoning conducted the statutory 
inquiry by way of comparison. The precise statutory test 
for section 209(b)(1)(B) required California to demon-
strate conditions that are more compelling and more 
extraordinary than the rest of the nation. Effectively, the 
Administrator’s fi nding relied on a new interpretation of 
section 209(b)(1)(B). This new interpretation led to critical 
departures from EPA’s own waiver precedent by decreas-
ing the traditional level of deference given to California’s 
policy determinations. More generally, the Administrator 
conducted an altogether new waiver inquiry.

III. Legal Issues Specifi cally Presented by EPA’s 
Denial

A.     Should Greenhouse Gas Emission Standards Be 
Considered in Isolation?

1. EPA’s Section 209(b)(1)(B) Inquiry

In both the Letter and Notice of Decision, EPA con-
cluded that section 209(b)(1)(B) should be interpreted 
differently for greenhouse gas emissions.65 In the Letter, 

1. December 19, 2007 Waiver Denial Letter

EPA fi rst notifi ed California that its waiver request 
had been denied in a letter addressed to Governor 
Schwarzenegger on December 19, 2007.44 The Letter de-
scribed notice-and-comment proceedings, including two 
public hearings consisting of testimony from more than 
80 individuals and thousands of written comments, as 
well as scientifi c and technical material.45 

The Administrator’s primary rationale for rejecting 
California’s waiver request distinguished this waiver re-
quest for greenhouse gas regulations from all other past 
waiver requests for other air pollutants.46 He found it crit-
ical that greenhouse gas emissions are global in nature, 
whereas emissions from other air pollutants remain local-
ized.47 Furthermore, he pointed out that the global nature 
of the pollutant distinguishes California’s current waiver 
request from all of its prior requests. The Administrator 
viewed this request as one to set local standards to address 
a global problem, whereas prior requests sought to set local 
standards to address local problems.48 

The Administrator also expressed his “fi rm[] belie[f] 
that, just as the problem extends far beyond the borders 
of California, so too must [] the solution.”49 Grounded 
in this belief, the Administrator announced his support 
for new national fuel economy standards signed into law 
earlier that same day as part of the Energy Independence 
and Security Act of 2007 (EISA).50 He further asserted 
that these new standards were better because they require 
fuel economy of 35 miles per gallon in all states, whereas 
California’s standards would only require 33.8 miles per 
gallon. The Administrator asserted that this uniform, na-
tional resolution is better than that of California and the 
“patchwork of other states” that had adopted California’s 
standards.51 There are two undercurrents driving this 
point. First, the Administrator announced a preference for 
national level action. Second, the Administrator confused 
fuel economy standards with Clean Air Act tailpipe emis-
sions standards. He assumed a preemptive effect from the 
new fuel economy standards upon any greenhouse gas 
emissions standards. 

In conclusion, the Administrator anchored his policy 
rationales in statutory language: “[i]n light of the global 
nature of the problem of climate change, I have found that 
California does not have a ‘need to meet compelling and 
extraordinary conditions.’”52 He also instructed his staff 
to draft documents further explaining the rationale for his 
decision.53 That more explicit statement of the Adminis-
trator’s reasoning was released on February 29, 2008, in a 
Notice of Decision to deny California’s request for waiver 
of Clean Air Act preemption.54 In the interim between 
the December 19, 2007 denial Letter and the February 29, 
2009 Notice of Decision, California joined 15 other states 
and fi ve environmental groups to challenge EPA’s waiver 
denial in the Ninth  Circuit Court of Appeals. The petition 
for review was fi led in the Ninth Circuit, as opposed to 
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In the past, EPA focused on the plural “standards” 
to mean the emissions program as a whole.73 Here, EPA 
refocused its statutory inquiry based on its construction 
of the problem being addressed and the pollutant being 
regulated. That is, EPA will continue to read “such State 
standards” to refer to the program as whole when Califor-
nia is attempting to regulate traditional air pollutants for 
local pollution problems (the fi rst reading).74 But EPA will 
read “such State standards” to refer to those standards 
for the particular pollutant when the pollutant and the 
problem are global (the third reading).75 EPA supported 
this interpretation by examining the waiver provision’s 
legislative history wherein Congress was focused on local 
conditions and local pollution.76 The ambiguity of “such 
State standards” is EPA’s necessary hook to interpret sec-
tion 209(b)(1)(B) differently for greenhouse gases and re-
ceive deference for its construction.77

These three departures allowed EPA to conclude that 
“The intent of Congress in enacting section 209(b) and in 
particular Congress’s decision to have a separate section 
209(b)(1)(B), was to require EPA to specifi cally review 
whether California continues to have compelling and ex-
traordinary conditions and the need for state standards to 
address those conditions.”78

 As a result, EPA will treat greenhouse gases different-
ly pursuant to section 209(b)(1)(B) and grant waiver only 
if emissions are the cause of the problem addressed.79 So, 
only if California caused climate change, and could di-
rectly redress it, would California be able to address it.80 
Consequently, EPA reasoned that because

 [a]tmospheric concentrations of green-
house gases are an air pollution problem 
that is global in nature, and this air pol-
lution problem does not bear the same 
causal link to factors local to California 
. . . GHGs are not the kind of local or 
regional air pollution problem that Con-
gress intended to identify in the [section 
209(b)(1)(B)].81 

Therefore, the Administrator found “that California 
does not need GHG standards to meet compelling and 
extraordinary conditions.”82 

2. Did EPA Conduct the Proper Statutory Inquiry?

While the legal standard announced by the Admin-
istrator in the Letter cannot be right, the legal standard 
announced by EPA in the Notice of Decision could be cor-
rect, or at least reasonable.83 Either way, it is relevant that 
the Notice of Decision departed signifi cantly from EPA’s 
past section 209(b)(1)(B) inquiry. 

The foundation for EPA’s denial of California’s waiv-
er request is a policy justifi cation that greenhouse gases, 
as a different kind of air pollutant, should be treated 
differently legally.84 That justifi cation cannot be directly 

the Administrator presented the rationale that greenhouse 
gases warrant different legal treatment because they are 
global pollutants. That is, because emissions of green-
house gases are equally distributed in the atmosphere, 
they make equal contributions to climate change, regard-
less of their point of emission. So, emissions reductions in 
California, as a result of these standards, will not ensure 
any mitigation of the effects of climate change in Califor-
nia. This rationale was the focus of the Administrator’s 
Letter but also appears as a policy reason to support 
EPA’s legal rationale in the Notice of Decision. 

In the Notice of Decision, EPA took three specifi c 
steps in departure from its own prior waiver precedent. 
Each step related to the global nature of the pollutant.66 
First, EPA separated California’s greenhouse gas emis-
sions standards from its broader regulatory program. 
Second, EPA imposed a causation requirement between 
the emissions regulations and problem addressed. Third, 
EPA read section 209(b)(1)(B) as ambiguous when applied 
to greenhouse gases.

EPA, fi rst, separated out the GHG limits that are 
the subject of this waiver request from emissions stan-
dards for which California has been granted waivers as 
part of its comprehensive regulatory program for mo-
tor vehicle emissions.67 In the past, EPA had considered 
California’s waiver provision from the broader context 
of whether California needed its own, “separate motor 
vehicle program to meet compelling and extraordinary 
conditions.”68 Now, EPA did not consider, or dispute, that 
California needs its own motor vehicle program. Instead, 
EPA distinguished these standards from the rest of Cali-
fornia’s emissions program because the global nature of 
the pollution problem does not have “close causal ties 
to conditions in California.”69 Thus, EPA added a causal 
connection as an evidentiary requirement to California’s 
waiver requests (the second departure).70 This connection 
had never been required in the past, primarily because 
California’s determinations were given greater deference. 
Now, though, the causal connection is a necessary com-
ponent of EPA’s section 209(b)(1)(B) waiver decision that 
will always serve as a barrier to waiver for greenhouse 
gas emissions. 

EPA’s third departure from past waiver precedent 
read ambiguity into section 209(b)(1)(B).71 The ambigu-
ity arises when reading section 209(b)(1)(B)’s “such State 
standards” in isolation from section 209(b). EPA contend-
ed that there are three permissible readings of “such State 
standards” from “such State does not need such State stan-
dards to meet compelling and extraordinary conditions.” 
First, “such State standards” could mean the program as 
a whole. Second, “such State standards” could mean the 
standards for similar vehicles. Or, third, “such State stan-
dards” could mean those standards specifi cally proposed 
in the pending waiver request.72 
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Next, if the court agrees with EPA’s construction of 
section 209(b)(1)(B) and fi nds ambiguity, it can only defer 
to EPA’s interpretation if the interpretation is reason-
able.94 Here, there is a great deal of deference to EPA’s 
expertise in making the correct policy judgments within 
permissible statutory readings. If the reviewing court 
does agree that section 209(b)(1)(B) is ambiguous, it is un-
likely that EPA’s interpretation would be deemed unrea-
sonable. In particular, EPA’s policy rationale to consider 
GHG emissions in isolation is almost clearly reasonable. It 
is at least reasonable to distinguish global pollutants caus-
ing a global pollution problem from more traditional pol-
lutants causing local problems that can be more readily 
redressed through local regulation. Thus, if reading “such 
State standards” to mean those standards for greenhouse 
gases and not the broader regulatory program is deter-
mined correct, it will almost necessarily be reasonable.

B. Does California Need Greenhouse Gas 
Emissions Standards to Meet “Compelling and 
Extraordinary Conditions”?

EPA’s secondary rationales rely on considering green-
house gases in isolation but move further along the sec-
tion 209(b)(1)(B) inquiry to explore whether California 
has “compelling and extraordinary conditions.” First, in 
the Letter, the Administrator concluded that California 
does not “have a need to meet compelling and extraor-
dinary conditions.” Then, in the Notice of Decision, EPA 
concluded that “the effects of climate change in California 
are [not] compelling and extraordinary compared to the 
effects in the rest of the country.” 

1. The “Predominantly Affects” Inquiry

The Administrator’s reasoning in the December 19, 
2007 Letter effectively eliminated the possibility that Cali-
fornia will ever be granted a waiver to address climate 
change. The Administrator characterized past waivers 
as dealing only with “pollutants that predominantly 
affect[ed] local and regional air quality,” challenges that 
were “exclusive or unique to California.”95 This is the 
forceful point of differentiation between past waivers 
and the current request; climate change will never pre-
dominantly affect California, nor will it be an exclusive 
or unique problem: it is a global problem.96 What the 
Administrator does not address, though, is both the in-
between (from predominant affect to unique or exclusive) 
and the next, causally related step (after the problem is 
identifi ed, one must address its effects). 

While it is true that greenhouse gas emissions are 
global pollutants,97 this observation does not consider 
the local effects of global climate change on California. 
The Administrator assumed that “greenhouse gas emis-
sions harm the environment in California and elsewhere 
regardless of where the emissions occur.”98 This assump-
tion ended the inquiry before seriously considering the 
problem. Even though greenhouse gas emissions, regard-

grounded in section 209(b) because there is no distinc-
tion among pollutants in section 209(b).85 Additionally, 
there is nothing in Massachusetts v. EPA which prescribes 
less than full regulatory treatment of greenhouse gases 
as CAA pollutants.86 Moreover, MEMA I states that                            
“[t]he plain meaning of the statute indicates that Congress 
intended to make the waiver power coextensive with the 
preemption provision.”87 This places EPA on tenuous 
footing with greenhouse gases because Massachusetts v. 
EPA subjects greenhouse gas emissions to preemption 
pursuant to section 209(a).88 So, because sections 209(a) 
and (b) are coextensive, greenhouse gas preemption must 
be at least capable of being waived by EPA pursuant to 
section 209(b). Therefore, the only statutory foundation 
available for constructing the waiver provision differ-
ently for greenhouse gas emissions lies within section                      
209(b)(1)(B)’s “such State standards.”89 

Here, for the fi rst time, EPA reads “such State stan-
dards” as ambiguous. Previously, “such State standards” 
had always referred to California’s emissions program as 
a whole without inquiry into the particular pollutant or 
specifi c standard for which waiver was being requested.90 
In a 1984 waiver determination, EPA Administrator 
Ruckelshaus found no ambiguity; he relied on the plain 
meaning of section 209(b)(1)(B) and congressional intent 
to determine that “such State standards” meant “State 
standards . . . in the aggregate.”91 Now though, EPA, in its 
Notice of Decision, has found textual ambiguity and iden-
tifi ed three possible readings of “such State standards.” 
Additionally, while Administrator Ruckelshaus’ construc-
tion relied on specifi c legislative history regarding the 
language, Administrator Johnson relied on a broader, 
more purposive reading of legislative history regarding 
the waiver provision more generally. Notably, Adminis-
trator Ruckelshaus uses legislative history from the 1977 
enactment of the current section 209(b)(1)(B) whereas 
Administrator Johnson cites legislative history from the 
enactment of the original waiver in 1966. The 1966 waiver 
provision, of course, did not include section 209(b)(1)(B). 
The reviewing court will have to similarly read ambiguity 
into clear text by relying on preexisting legislative his-
tory.92 

This will likely be the most contentious dispute in the 
forthcoming petition for review for three reasons. First, 
because textual ambiguity is determined judicially, this is 
the least deferential point to EPA.93 Second, it is the most 
legally forceful point, actually grounded in statute, to 
support the Administrator’s fi nding. Third, it is a neces-
sary construction for both of the Administrator’s fi nd-
ings in the Notice of Decision. The Administrator relies 
on reading “such State standards” to refer to the current, 
proposed standards for greenhouse gas emissions to (1) 
conclude that greenhouse gas emissions were not in-
tended to be regulated through the waiver provision, and 
(2) begin his inquiry into “compelling and extraordinary 
conditions.” 
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pretation. Whereas “such State standards” more clearly 
refers to the broader program when reading the entirety 
of section 209(b), “need” and “compelling and extraordi-
nary” only appear in section 209(b)(1)(B). Additionally, 
the words “compelling and extraordinary” are necessarily 
more ambiguous than “such State standards.” Whereas 
the “such” in “such State standards” begs for connection 
between the statutory sections and the specifi c standards 
it refers to, “compelling and extraordinary” are looser, 
subjective, patently ambiguous terms. A plain text inter-
pretation would require California to have (1) compelling 
and extraordinary conditions (to be identifi ed by the Ad-
ministrator) that (2) can be redressed by emissions stan-
dards.100 EPA focused on the “compelling and extraordi-
nary conditions” prong to determine that California does 
not exhibit them, without addressing the redressability 
prong (which was considered within but not determina-
tive in EPA’s primary rationale).101 

EPA found that California did not exhibit “compel-
ling and extraordinary conditions” after comparing the 
local effects of climate change on California to the effects 
on the nation as a whole.102 EPA relied on plain lan-
guage and legislative history to determine that impacts 
on California must be suffi ciently different or unique 
from the rest of the nation to qualify as “compelling and 
extraordinary.”103 So, to attain waiver without a section               
209(b)(1)(B) fi nding, California would need to show its 
conditions are: (a) unique and (b) unique enough to dis-
tinguish itself from the rest of the nation. This is a strict 
interpretation of “compelling and extraordinary,” beyond 
mere uniqueness, almost resembling the Letter’s “pre-
dominantly affects” test. 

EPA did not dispute comments that California’s ef-
fects are unique: “declining snowpack and early snow-
melt and resultant impacts on water storage and release, 
sea level rise, salt water intrusion, and adverse impacts 
to agriculture (e.g., declining yields, increased pests, 
etc.) forests, and wildlife.”104 EPA relied on reports by 
the IPCC to examine the impacts of climate change on 
California, both observed and projected, as exhibited 
by temperature change, precipitation increase, and sea 
rise.105 First, EPA recognized that California has ob-
served a greater temperature increase than the nation 
as a whole.106 Second, while California has experienced 
increased precipitation, EPA noted that its increase is not 
conclusively greater than that in the rest of the nation.107 
As for sea rise, while California has exhibited rising sea 
levels, EPA found that those levels were roughly the same 
elsewhere in the United States.108 While recognizing that 
California has been and will continue to be negatively im-
pacted by climate change, EPA did not fi nd those impacts 
to be suffi ciently different from those impacts observed 
and projected in the nation as a whole.109 Therefore, EPA 
did not fi nd “compelling and extraordinary” conditions 
to warrant waiver.110 That conclusion is entirely reason-

less of their point of emission, equally contribute to global 
climate change, the effects of global climate change on 
various nations and states are different and local. That is, 
a uniformly shared cause does not necessarily (and will 
not with respect to climate change) lead to uniform ef-
fects. For example, although similarly emitted greenhouse 
gases in California and Kansas will equally contribute to 
climate change, the effects of global climate change on 
California will necessarily be different than the effects 
of global climate change on Kansas. Thus, even though 
greenhouse gas emissions from both states contribute to 
the climate change problem, the climate change effects 
on each state will be signifi cantly different because each 
state has a different environment, including geography, 
climate, ecology and land uses. The Administrator’s rea-
soning ignores the unique effects of climate change on 
California.

While it will always be absurd to argue that climate 
change will “predominantly affect” California, it is equal-
ly absurd to claim that the impact of climate change on 
California is not “unique or exclusive” to California. The 
Administrator misses the causal connection between the 
global problem and its local effects, which will always be 
as clearly and necessarily unique as the obviously unique 
size and shape of the State of California on a map. More-
over, a “predominantly affects” standard is not the equiv-
alent of a “compelling and extraordinary” standard. The 
Administrator’s language does not announce or explicate 
a new waiver standard for climate change, nor does it 
apply the past standard,99 but clearly applies a new stan-
dard. Until the Notice of Decision was issued, it remained 
unclear what kind of conditions California would need 
to demonstrate to be granted waiver for “compelling and 
extraordinary conditions.” The standard could require 
California to be predominantly affected by climate change 
(an impossible standard). Or the standard could require 
California to demonstrate unique and exclusive chal-
lenges (a high, but plausibly demonstrable standard). The 
Notice of Decision clarifi ed that to satisfy the “compelling 
and extraordinary conditions” requirement, California 
would need to exhibit conditions that are signifi cantly dif-
ferent from, or worse than, the rest of the nation. 

2. The Compelling and Extraordinary Inquiry

EPA’s fi rst rationale for denying waiver, as stated in 
the Notice of Decision, ended its inquiry after determin-
ing that GHGs should be considered separately (because 
that result was not intended by Congress). EPA’s alterna-
tive rationale set forth in the Notice of Decision, though, 
moved beyond congressional intent to consider whether 
California’s GHG standards are needed to meet “com-
pelling and extraordinary conditions.” Again, because 
EPA had never before denied a waiver request and there 
had never been a legal challenge grounded in section       
209(b)(1)(B), the requisite “need” and the meaning of 
“compelling and extraordinary” remained open to inter-
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framework to produce alternatively fueled, low-emissions 
vehicles. The alternative compliance scheme, then, does 
more than fuel economy standards (and even emissions 
standards) to ensure a reduction in greenhouse gas emis-
sions. The import is that California’s standards, if effec-
tive, will actually reduce greenhouse gas emissions and 
mitigate climate change. Meanwhile, fuel economy stan-
dards have no scheme to reduce greenhouse gas emis-
sions beyond those achieved as a tertiary benefi t from 
more effi cient fuel use. That is, at their most effi cacious, 
the two different standards do not achieve a unitary goal 
because their purposes are not coextensive.

Furthermore, the standards themselves are incompa-
rable.119 First, the standards are written differently. Fuel 
economy standards are set based on fl eet-wide sales. 
Meanwhile, emissions standards differentiate only by 
weight—sales have no impact. Second, the two standards 
have different enforcement regimes. The penalties are not 
only different, but typically, manufacturers will just pay 
penalties for violations of their fl eet-wide fuel economy 
standards caused by ineffi cient sports cars and sport util-
ity vehicles. That is, the market allows them to avoid the 
cost of compliance. Emissions standards, though, cannot 
be avoided by simply paying a penalty. Last, while Cali-
fornia’s GHG emissions standards were scheduled to go 
into effect for the 2009 model year, the new fuel economy 
standards do not become effective until the 2020 model 
year. To argue that fuel economy standards that become 
effective 11 years in the future are better than current 
emissions standards is not only prospective but some-
what speculative because they are two different regula-
tory regimes that will likely exhibit unequal effi cacies. 

As a matter of law and fact, then, fuel economy stan-
dards should play no role in EPA’s waiver calculus. 

The Administrator, in the December 19, 2007 Letter, 
while praising the enactment of EISA fuel economy stan-
dards, also suggests (a) a dislike for the “patchwork” re-
gime and (b) a preference for a national regime of climate 
change mitigation.120 Both of these considerations are 
legally irrelevant to his waiver fi ndings. 

2. Patchwork

The “patchwork” regime is not a true patchwork, but 
an emissions regime where there are two standards: the 
federal program and California’s program. The Clean Air 
Act prescribes this regime by providing California the 
section 209(b) waiver provision and enabling other states 
to adopt California standards pursuant to section 177. 
The CAA scheme mandates, albeit permissively, this very 
“patchwork.” So, as a matter of law, this is the regime the 
CAA imagines and, as a matter of fact, it is not a patch-
work at all, but a regime with two standards. Therefore, 
the Administrator’s disdain for patchwork resolutions de-
serves no place in his waiver decision-making process.

able but, of course, reliant upon considering GHG emis-
sions in isolation both factually and legally.

C. Has EPA Raised Other Relevant Considerations?

1. Relationship Between Emissions Standards and 
Fuel Economy Standards

In the December 19, 2007 Letter, the Administrator 
suggested that EISA fuel economy standards provide bet-
ter “environmental benefi ts” than California’s greenhouse 
gas emissions standards.111 The relevance of the con-
nection between fuel economy standards and emissions 
standards is legally unfounded. Massachusetts v. EPA di-
rectly placed greenhouse gas regulation within the ambit 
of EPA’s authority and dismissed the possibility that fuel 
economy standards might preempt CAA standards.112 
Additionally, two district court decisions challenging 
adoption of California’s standards have rejected the argu-
ment that California greenhouse gas emissions standards 
are preempted by fuel economy standards.113 The obvi-
ous point driving that conclusion is that fuel economy 
standards and emissions standards come from different 
statutes. 

Fuel economy standards were originally established 
by the Energy Policy and Conservation Act (EPCA), and 
then amended by EISA, whereas as emissions standards 
are set pursuant to the CAA. While both standards reduce 
greenhouse gas emissions, their name, purpose and the 
standards themselves are different. The purpose of fuel 
economy standards is to reduce reliance on fossil fuels by 
promoting fuel effi ciency,114 while the purpose of CAA 
tailpipe emissions standards is to reduce pollution.115 One 
purpose is economic with environmental benefi ts, while 
the other is purely environmental. Additionally, while 
fuel economy standards will likely reduce greenhouse 
gas emissions by requiring more effi cient fuel use, emis-
sions standards actually target air pollution. Moreover, 
as a matter of fact, California’s greenhouse gas emissions 
standards do more to mitigate climate change than sim-
ply requiring greenhouse gas emissions reductions from 
tailpipes.116 

The California greenhouse gas emissions standards 
also target air conditioning emissions and provide for 
alternative compliance through reductions in life cycle 
emissions.117 The alternative compliance scheme assigns 
a fuel adjustment factor for all vehicles. The fuel adjust-
ment factor quantifi es upstream emissions for all vehicles, 
regardless of fuel source, so that the life cycle greenhouse 
gas emissions of alternatively fueled vehicles can be com-
pared to those using fossil fuels.118 By equating life cycle 
emissions, the manufacturers of alternatively fueled ve-
hicles are given an opportunity to participate in the GHG 
emissions program and are rewarded not only for their 
lower, or non-existent, GHG emissions, but also for their 
lower life cycle emissions. This creates an incentive for all 
automobile manufacturers falling within the regulatory 
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highlighted in both documents and serves as a substantial 
point of consistency. However, there are two major 
points of inconsistency between the Letter and Notice of 
Decision. 

First, missing from the Notice of Decision are the 
Letter’s secondary policy justifi cations: (1) preference for 
EISA fuel economy standards over emissions standards, 
(2) preference for a national resolution, and (3) disdain for 
state-level action.125 This is a notable departure because, 
as above, those are weak justifi cations for waiver denial. 
The preference for national legislation is a policy prefer-
ence completely divorced from section 209(b) and the 
preemptive effect of fuel economy standards on emissions 
standards was dismissed in Massachusetts v. EPA. The 
Letter having promised “further detail,” one would have 
expected the Notice of Decision at least to mention these 
justifi cations. At minimum, and in the light most favor-
able to the Administrator, their absence could indicate 
that they played little or no role in his fi nding. But then, if 
that is the case, the Administrator would have been well 
served to say as much in the Notice of Decision. So, their 
absence, instead, leaves the impression that these justifi -
cations did play a part in the Administrator’s decision-
making, but once their relatively weak legal value was 
determined, they were dropped from the Notice of Deci-
sion. That is, the Notice of Decision seems to be a post hoc 
rationalization, which is an inadequate basis for review.126 
Whether that remaining impression can be characterized 
as arbitrary and capricious is unlikely,127 but it at least 
raises an inference in the direction of bad faith.128 

The second inconsistency is that there is a differ-
ent legal justifi cation for the fi ndings presented in the 
Letter and Notice of Decision. The Letter did not cite 
directly section 209(b)(1)(B) but misquoted it to conclude 
that “California does not have a need to meet compelling 
and extraordinary conditions.” The Notice of Decision, 
on   the other hand, properly cited and quoted section          
209(b)(1)(B). Taking the Administrator at his own word, 
the misquote offers a different legal standard. On its 
face, if the Administrator cannot even simply restate the 
relevant statutory text that requires him to make a de-
termination, how can that determination be correct? A 
blatant misunderstanding of statutory language cannot be 
upheld.129 Moreover, the language in the Letter focused 
on California’s needs to meet conditions rather than Cali-
fornia’s needs for standards to meet conditions. These are 
unquestionably different legal standards; this is not just 
a mere misquote—it represents the sole legal justifi cation 
for the Administrator’s fi nding. The former standard is 
laxer and more generally permissive of waiver; applied 
strictly, it would only require a demonstration of a gener-
al need to control the air pollution condition. Meanwhile, 
the latter standard is more diffi cult to attain because it 
requires needs for emissions standards to control the pol-
lution condition. The obvious import is that the former is 
not the correct legal standard imposed by the statute. This 

3. Dislike for State-Level Action

The Administrator’s preference for national-level 
action, as opposed to state-level action, likewise war-
rants no place in his waiver decision-making process. 
The Administrator’s ability to deny waiver is limited to 
one of the three specifi c fi ndings spelled-out in section         
209(b)(1). None of these specifi c fi ndings reserves any 
room for the Administrator to shirk his statutorily man-
dated duties in favor of a preference for legislation. 
Furthermore, as described above, the waiver provision, 
together with section 177, preserves an honorary position 
for state-level action within the Clean Air Act. As a matter 
of fact, because climate change is a global problem, any 
broader, more comprehensive resolution will be a more 
effective solution. The Administrator’s preference, then, 
makes a good deal of practical sense. But that preference 
must be limited; it can inform his statutory decision, but 
cannot be determinative. Therefore, while, as a matter 
of fact the Administrator’s preference for national action 
makes sense, there is no legal room for him to rest his de-
cision on these grounds. 

IV. Broader Legal Issues Presented by EPA’s 
Waiver Denial

A. Comparison of Letter to Notice of Decision

I give up. Now I realize fully what Mark 
Twain meant when he said, “The more you 
explain it, the more I don’t understand it.”121

EPA used section 209(b)(1)(B)’s “compelling and ex-
traordinary” language as a basis for its decision in both 
its December 19, 2007 Letter and February 29, 2008 Notice 
of Decision. First, the Administrator concluded in the De-
cember 19, 2007 Letter: “In light of the global nature of the 
problem of climate change, I have found that California 
does not have a ‘need to meet compelling and extraordi-
nary conditions.’”122 Second, the Administrator clarifi ed, 
in the Notice of Decision, that: 

I do not believe section 209(b)(1)(B) was 
intended to allow California to promul-
gate state standards for emissions from 
new motor vehicles designed to address 
global climate change problems; nor, in 
the alternative, do I believe that the ef-
fects of climate change in California are 
compelling and extraordinary compared 
to the effects in the rest of the country.123 

Although these rationales are not identical, they are 
basically consistent. They both frame California’s waiver 
request as regulation of local emissions to remediate a 
global problem. Although the Letter did very little to 
explain how the global nature of the pollutant relates 
to the statute, the Notice of Decision attempted that 
connection. Furthermore, the Administrator promised 
as much in the Letter.124 So, the same justifi cation is 
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sion to deny California’s waiver request, is whether that 
decision is similarly grounded in reasoning divorced from 
the statute. 

EPA’s fi nding in the Letter relied on policy justi-
fi cations and misquoted statutory text that betrays a 
misunderstanding of the statute. Misquoting and misun-
derstanding the statute is even more tenuous agency de-
cision-making than answering a statutory question with 
policy answers.139 Consequently, it opens that decision to 
Chenery review in addition to Overton Park arbitrary and 
capricious review (invoked in Massachusetts v. EPA). If the 
Letter is taken seriously as the Administrator’s fi nal deci-
sion, or as a serious component of that decision, the Ad-
ministrator’s decision will be on unconvincing grounds, 
similar to those which rendered EPA’s alternative conclu-
sion in Massachusetts v. EPA arbitrary and capricious.140 

Beyond the inferences that can be made from EPA’s 
inconsistent reasoning, there are striking similarities be-
tween EPA’s fi nding, as stated in the Notice of Decision, 
to EPA’s argument in Massachusetts v. EPA.141 In Massachu-
setts v. EPA, EPA argued, primarily, that carbon dioxide 
was not an “air pollutant” pursuant to CAA § 202(a).142 
To reach that conclusion, EPA relied on post-enactment 
legislative history indicating that Congress did not intend 
to address climate change by regulating greenhouse gas 
emissions.143 Here, in the Notice of Decision, EPA relies 
on contemporaneous legislative history to reason that 
Congress did not intend section 209(b)(1)(B) to allow 
California to address climate change by regulating green-
house gas emissions.144 

While contemporaneous legislative history may be 
more persuasive than post-enactment legislative history 
to glean the meaning of statutory text,145 that is the only 
divergence in EPA’s method of statutory interpretation 
between the Notice of Decision and its interpretation of 
section 202(a) in Massachusetts v. EPA.146 Both interpreta-
tions relied on intent rather than plain statutory text to 
broaden the Administrator’s authority to consider policy 
rationales when exercising his judgment. Furthermore, 
EPA’s section 209(b)(1)(B) reading relied on legislative in-
tent to distinguish global pollutants and global pollution 
from traditional pollutants and local pollution. Critically, 
EPA did not point to anything in the legislative history 
that actually expands the section 209(b)(1)(B) inquiry into 
the standard, as opposed to the more limited inquiry into 
the program as a whole. Also, there is nothing in the leg-
islative history that directly supports EPA’s reading; EPA 
fi nds intent by way of negative inference.147 However, 
both EPA’s primary reasoning in Massachusetts v. EPA, 
and here, in EPA’s Notice of Decision, are grounded in the 
statutory mandate they are required to perform. Statutory 
interpretation critiques aside, EPA’s primary reasoning 
for its fi nding to deny waiver followed the statutory in-
quiry and, therein, complied with the requirements noted 
in Massachusetts v. EPA. 

highlights the questionable legality of the Letter standing 
on its own,130 and, again, raises an inference that the No-
tice of Decision is a post hoc rationalization131 that could 
rise to arbitrary and capricious decision-making.132 

Beyond that textual inconsistency between the legal 
standards announced in the Letter and Notice of Deci-
sion, though, there is more legal inconsistency between 
the Letter’s “predominantly affects” standard and the 
Notice of Decision’s alternative reasoning. The alterna-
tive fi nding, in the Notice of Decision, “that the effects 
of climate change in California are [not] compelling and 
extraordinary compared to the effects in the rest of the 
country,” is different from a fi nding that climate change 
does not “predominantly affect[]” California. There is 
basic consistency between these two standards because 
they both compare California’s pollution impacts to those 
in the rest of the country. But “predominantly affects” is 
necessarily worse than “compelling and extraordinary” 
conditions. A “predominantly affects” standard would re-
quire California to show that its effects predominate over 
the effects in the rest of the nation. A “compelling and 
extraordinary” standard, instead, only requires a showing 
of unique, or worse than average conditions. Also, while 
the “compelling and extraordinary” standard is grounded 
in section 209(b)(1)(B), there is no statutory mention of 
“predominantly affects” anywhere in section 209(b). 

The most important question regarding the inconsis-
tencies between the Letter and Notice of Decision is the 
legal signifi cance assigned each document. That is, which 
document is the Administrator’s fi nal decision? Or will 
the two documents be reviewed together as one, patently 
inconsistent,133 decision? The effect of that determination 
will be signifi cant. If the reviewing court considers the 
Letter or the combined documents to be the Administra-
tor’s fi nal decision, he almost certainly looks less reason-
able and more arbitrary and capricious.134 Additionally, 
misquoting section 209(b)(1)(B) in the Letter could be 
damning for EPA because grounding a decision in a bla-
tantly incorrect understanding of the statute is arguably 
worse than grounding a decision in policy justifi cations 
divorced from the statute.135 Likewise, if the Notice of 
Decision is treated as the fi nal decision, EPA has a much 
stronger argument that the Administrator’s decision is 
deserving of Chevron deference, because, whatever its 
merits, it is at least grounded in section 209(b)(1)(B).136

B. Is EPA’s Reasoning Consistent with Massachusetts 
v. EPA?

In Massachusetts v. EPA, the Court chastised EPA for 
making a regulatory decision based on reasoning “di-
vorced from the statutory text.”137 The majority instructed 
that even if EPA had been correct to interpret section 
202(a)’s text as ambiguous, its judgment must be based 
“within defi ned statutory limits” and not from a “laundry 
list” of policy considerations or scientifi c uncertainty.138 
The analog question presented here, following EPA’s deci-
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and reasoning divorced from the statute (Massachusetts 
v. EPA). Third, EPA boldly relies on the same reasoning 
that was rejected by the Supreme Court in Massachusetts 
v. EPA to distinguish this waiver request from all prior 
waiver requests. Those three points expose the likely ille-
gality of EPA’s waiver denial.
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Conclusion
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ing decades. Following this introduction, section two of 
this article will present a background to asthma, its treat-
ment, and the past and present governmental actions 
affecting this disease. By way of setting up a background 
for comparison, section three will provide an overview 
of prior environmental health initiatives that have been 
developed at the national level, focusing principally on 
the pediatric environmental health movement occurring 
throughout the United States in the late 20th century. This 
section, however, is merely intended to give the reader 
a general foundation of the history of federal pediatric 
health actions and is not meant to serve as a comprehen-
sive review. Section four will then examine the impact 
of earlier governmental initiatives in light of the recent 
federal regulation of CFC-based inhalers and address 
other particular environmental justice consequences that 
the present promulgations may have. Above all, this sec-
tion will explore the possibility that much of the previous 
national activity concerning environmental health was 
merely transient and that children and other vulnerable 
groups are slowly fading from the vanguard of national 
politics. Section four will focus on the current CFC-based 
inhaler rulemakings’ failure to consider disproportion-
ately affected populations, despite the tremendous impact 
that such action will have on these groups. Section fi ve 
will suggest potential recommendations for resolving 
the issues that federal regulatory agencies like the Food 
and Drug Administration (FDA) and the Environmental 
Protection Agency (EPA) face when taking actions such as 
those regarding CFC-inhalers. In particular, this section 
will address the diffi culties in attempting to simultane-
ously protect the public health and environment, while 
not violating one of these seemingly aligned goals in this 
process. Section fi ve also will propose that new policies 
and legislation be enacted to bolster the comprehensive 
environmental health initiatives of the past. The fi nal sec-
tion of this article will serve as a summation of the major 
ideas presented in this comment and offer any remaining, 
closing remarks. Among other things, this conclusion will 
emphasize the need for the federal government to care-
fully consider the groups most affected by its regulatory 
enactments—particularly in situations with environmen-
tal justice implications, where the public health costs 
seem to greatly outweigh the environmental gains. 

II. Background
Asthma is one of the many adverse health outcomes 

associated with air pollution in the United States.8 Over 
the past several decades, the federal government has 

I. Introduction
The end of the 20th century was marked by several 

political initiatives that brought pediatric environmental 
health to the national forefront.1 Such activity seemed 
to refl ect a “new era of environmental protection”2—a 
period set not only on recognizing those with unique 
susceptibility to environmental hazards and identifying 
the substances that plague these populations, but also on 
ensuring that such vulnerability was met with increased 
protection.3 The federal government implemented this 
progressive agenda primarily through the establishment 
of policies that required administrative agencies to evalu-
ate the potential consequences of their rules on the health 
and safety of America’s most at-risk individuals.4 Of the 
governmental actions taken during this era, mandates ad-
vocating children’s environmental health looked as if they 
would support momentous change, as the nation moved 
toward the new millennium. 

In retrospect, however, this period of environmental 
health sensitivity appears to have been merely a short-
lived, political phase. Now, for example, barely a decade 
since many of the comprehensive national initiatives ad-
vocating pediatric environmental health began, it seems 
that the policies set forth during that time are but a dis-
tant memory. The national stage has turned its attention 
to “bigger” issues—including global warming, sustain-
able energy and the development of “green” technology.5 
Although these current areas of focus are by no means 
insignifi cant or undeserving of the recognition they are 
receiving, it is unfortunate that such issues have come to 
overshadow the distinctive environmental interests that 
were prioritized in the not-too-distant past.6 Even more 
troubling is that the promotion of some of these contem-
porary goals has yielded results that will potentially serve 
to the immediate detriment of those, like young children 
and other marginal groups, rather than promote their 
safekeeping.7 This disconcerting consequence of the pres-
ent federal agenda is showcased by the current rulemak-
ings that effectively serve to phase out a medication upon 
which many of these susceptible groups rely. 

This article will explore asthma, the special groups it 
affl icts, and the various factors that infl uence the develop-
ment and control of this disease, including environmen-
tal, political and social justice concerns. Specifi cally, this 
article will address the current federal rules regarding 
the elimination of CFC-based albuterol inhalers and their 
embodiment of the current national concerns that do not 
refl ect the environmental health sensitivities of preced-

Saving the Earth . . . for Whom?
Asthma and the Political Infl uences Suffocating America’s 
Most Vulnerable Populations
By Lauren C. Stabile
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susceptible to air pollution due to their increased rates of 
asthma.24 African-American and Hispanic children have 
a higher incidence of asthma than white children.25 Black 
children are more likely to have asthma than white chil-
dren.26 Moreover, black children aged fi ve to 14 years are 
four times more likely than whites to die from asthma, 
and African-Americans under the age of 24 are almost 
three-and-a-half times more likely to be hospitalized for 
asthma.27 Children of Hispanic (mainly Puerto Rican) 
mothers have a rate of asthma two-and-a-half times high-
er than whites and more than one-and-a-half times higher 
than blacks.28 Accordingly, these populations are likely to 
be the major users of relatively inexpensive, life-saving 
devices like albuterol CFC-based inhalers, and hence, will 
be disproportionately affected by the elimination of this 
important medication.

Asthma has disabling effects on both the children it 
hinders and their families.29 The disease not only lim-
its one’s everyday activities but also yields potentially 
complex and costly repercussions. Such consequences 
include direct medical costs, such as treatment expenses, 
emergency department visits and hospitalization. In ad-
dition, asthma has various indirect costs, such as missed 
days at school and work.30 This absenteeism alone can 
have devastating effects on the economic, social and emo-
tional well-being of asthmatics and their families, and is a 
signifi cant consequence that should not be taken lightly, 
particularly when considering the need for adequate 
treatment for those affected by this potentially debilitat-
ing disease. 

B. Asthma Treatment

Currently, there is no cure for asthma.31 However, it 
can be controlled through various means, such as medical 
treatment and management of environmental triggers.32 
Within the last few years, mortality and hospitalizations 
due to asthma have decreased and asthma prevalence has 
stabilized, most likely due to better methods of disease 
management, such as increased use of inhaled steroids, 
such as those discussed below.33 Nevertheless, the con-
temporary actions taken by the federal government may 
hinder such progress.

1. Inhalers and Albuterol

Inhalers are portable, hand-held mechanisms through 
which asthma medication is released.34 Traditionally, 
about 90% of the 50 million inhalers sold annually used 
chlorofl uorocarbons (CFCs) as propellants to deliver a 
misty dose of medicine into a patient’s lungs.35 CFCs are 
organic compounds that contain carbon, chlorine and 
fl uorine atoms and have served a variety of commercial 
purposes throughout the 20th century.36 Most signifi cant, 
for purposes of this comment, CFCs have been used in 
various medical products, including metered-dose in-
halers (MDIs), as propellants to carry medication to the 
lungs or elsewhere in a person’s body.37 MDIs are small, 
pressurized aerosol devices that, as their name suggests, 

responded to this epidemic through various efforts to 
diminish the causal factors associated with this disor-
der, such as ozone and particulate air pollution, and 
has sought to promote the betterment of environmental 
health on a global scale.9 Yet, the FDA, in conjunction 
with the EPA, has recently taken action that, although 
aimed at protecting the ozone layer, serves to simultane-
ously eliminate some of the very medications upon which 
many asthmatics’ lives depend. Prior to examining the 
instant federal actions affecting this disease, however, it 
is fi rst necessary to understand the nature of asthma and 
the past governmental decisions that have infl uenced the 
treatment of this disorder. 

A. Asthma and Its Impact on Particularly
Vulnerable Sectors of Society 

Asthma is a chronic respiratory disease character-
ized by the infl ammation of the bronchial airways.10 This 
infl ammation causes the airways to become increasingly 
sensitive and prone to reacting strongly to allergens or 
other irritants.11 When the airways are exposed to these 
stimuli, they contract, impacting an individual’s normal 
lung function through obstruction of the airways, chest 
tightness, coughing, wheezing, and the potentially fa-
tal consequences of severe shortness of breath and low 
blood oxygen.12 Although such problems usually happen 
in “episodes,” or attacks, the infl ammation underlying 
asthma is continuous.13 

Asthma is on the rise in the United States and in other 
industrialized nations, and is particularly common in 
children, the largest subgroup of the population suscep-
tible to the effects of air pollution.14 In fact, asthma has 
been found to be the most common chronic disorder of 
childhood.15 This is due primarily to children’s greater 
respiratory rates than adults, their developing physiology, 
and engagement in vigorous daily activities.16 During 
the 1980s, the frequency of childhood asthma increased 
nearly 40%.17 Childhood asthma’s prevalence more than 
doubled from 1980 to the mid-1990s and remains at his-
torically high levels, though the factors driving this dis-
ease are still not fully understood.18

Asthma also plagues other susceptible groups of 
individuals in the United States. In particular, African 
Americans, Hispanics, and people living in urban areas 
appear to be at greatest risk for asthma due to higher 
rates of air pollution in these regions.19 While dirty air is a 
threat to all Americans, communities of color often suffer 
disproportionately from air pollution.20 This is also true of 
low-income communities.21 Such communities have his-
torically been used as “dumping grounds” for the “toxic 
by-products of industrial society.”22 In addition, children 
in low-income families are less likely to receive suffi cient 
health care.23

Compounding the notion that children of color typi-
cally reside in the worst areas of air pollution is the fact 
that black and Hispanic children are potentially more 
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consumers bought approximately 23 million generic 
albuterol MDIs through various retail channels.53 
Nevertheless, despite the popularity of albuterol CFC-
MDIs, their presence in the lives of many of America’s 
asthmatics is quickly fading.

C. History of Governmental Activity Leading Up to 
the Current Phaseout

The federal government’s present move toward 
phasing out CFC-containing medical products is part of 
a worldwide reduction in CFC production under the in-
ternational agreement, “Montreal Protocol on Substances 
that Deplete the Ozone Layer” (“Montreal Protocol”), 
originally signed in 1987 and amended in 1990, 1992 and 
1997.54 Pursuant to this treaty, the United States must 
phase out the production and importation of ozone-de-
pleting substances (ODSs), including CFCs, according to 
the timetables agreed to by the participating countries.55 
In fulfi llment of this goal, the United States is currently 
phasing out medical products that were formerly exempt 
under the agreement, namely those CFC-based devices 
that  were previously determined to be medically “essen-
tial.”

One of the most signifi cant essential uses of CFCs un-
der the Montreal Protocol has been their use in MDIs for 
the treatment of asthma and COPD. The determination as 
to whether the use of CFCs in MDIs is “essential,” quali-
fying it for this exemption, is based primarily on whether 
“it is necessary for the health, safety, or if they are criti-
cal for the functioning of society (encompassing cultural 
and intellectual aspects)”56 and if “there are no avail-
able technically and economically feasible alternatives 
or substitutes that are acceptable from the standpoint of 
environment and health.”57 Prior to April 2005, albuterol 
MDIs were specifi cally exempt from the CFC ban under 
this qualifi cation. 

Over the past few years, however, the phasing out 
of the use of CFCs in MDIs for the treatment of asthma 
and COPD has been an issue of primary importance to 
the Parties of the Montreal Protocol.58 In 2003, in one of 
its many decisions dealing with this transition, the Par-
ties decided that no exemption for essential uses of CFCs 
would be authorized for Parties that are “developed” 
countries, after 2005.59 However, several criteria must be 
met before a formerly “essential” product is no longer 
deemed to require the necessary exemption.60 These fac-
tors include: (1) that there are suffi cient non-ODS alterna-
tives available with the same indications and approximate 
level of convenience; (2) there is adequate post-marketing 
data for the alternative products; (3) supplies are ad-
equate to meet the demand, and (4) patients who require 
the product are adequately served.61 

In April 2005, in its attempt to further implement the 
goals of the Montreal Protocol, the FDA released a fi nal 
rule that signifi cantly amended its regulation on the use 
of ODSs in self-pressurized containers.62 This rule with-

deliver a measured dose of a medication into an individ-
ual’s mouth for inhalation into the lungs.38 So, when an 
individual makes use of an inhaler, he or she incidentally 
breathes in CFCs along with the inhaler’s corresponding 
medication. Despite this seeming health risk, a majority 
of the CFCs inhaled into the lungs from MDIs are actually 
immediately exhaled into the environment, leaving only 
minimal amounts of CFCs in the body of the user.39 The 
remaining CFCs are later excreted without being broken 
down.40 Thus, through this process, essentially all of the 
CFCs released from MDIs end up in the atmosphere. 
Because CFCs are a form of greenhouse gas, their release 
harms the stratospheric ozone layer, 41 a region that be-
gins about 10 to 16 kilometers above the Earth’s surface 
and extends approximately 50 kilometers high.42 Envi-
ronmental damage occurs because the breakdown of CFC 
molecules, through a short series of chemical reactions, 
results in the release of atomic chlorine.43 One chlorine 
atom, in turn, can destroy more than 100,000 ozone mole-
cules, yielding a devastating net effect— destroying ozone 
faster than it is naturally created, and exposing individu-
als to increased levels of ultraviolet (UV) radiation.44 The 
amplifi ed UV radiation reaching the Earth’s surface has 
been found to lead to skin cancer, cataracts, suppressed 
immune systems, and other medical problems.45 Thus, 
CFC-based MDIs, while not presenting a direct threat to 
asthmatics’ well-being, may ultimately contribute to these 
potential health conditions.

Albuterol (also known as salbutamol in other places 
throughout the world)46 is one of the more prevalent asth-
ma medications currently on the market. First approved 
for use in the United States in 1981, albuterol is a broncho-
dilator that had commonly been administered through 
CFC-based inhalers.47 Albuterol is capable of relieving 
sudden or severe asthma attacks by rapidly opening re-
stricted airways.48 The quick relief offered by albuterol 
MDIs has caused these inhalers to be used most often as 
“rescue” devices to save patients experiencing broncho-
spasms,49 the constricting of muscles around the air-
ways.50 

Prior to recent federal activity, albuterol CFC-MDIs 
had been among the most widely used drug products for 
the treatment of asthma in the United States.51 The FDA 
has even acknowledged the expansiveness of the albuter-
ol MDI market, stating that

Albuterol is the preferred, and most 
commonly prescribed, short-acting relief 
medication for asthma and is also impor-
tant in the treatment of COPD [chronic 
obstructive pulmonary disease]. For 
reasons of cost, convenience, and effec-
tiveness, MDIs are preferred, and most 
commonly prescribed, route of adminis-
tration of albuterol.52

This accepted usage is further represented by FDA’s 
estimate that in the fi rst two quarters of 2004 alone, U.S. 
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Earth from irreparable damage. The aspiration behind 
reducing the usage of ODSs that is perpetuating the drive 
to eliminate CFC-based medications is thus, in many 
ways, vital to safeguarding the environment.73 Yet, due 
to the pervasiveness of asthma among particular sectors 
of society, the federal government’s recent regulations are 
certain to have a disparate impact on those currently liv-
ing in the United States. In addition, the alternatives the 
government offers to mitigate the adverse consequences 
arising from the elimination of this signifi cant medication 
are arguably neither “satisfactory”74 nor viable, despite 
the government’s contrary contentions. Hence, while the 
overall aspiration behind this governmental activity is 
imperative, the effectiveness of this particular strategy—
eliminating an important drug from populations that cur-
rently depend on its availability—is fairly questionable. 
For that reason, it is important to critically assess the costs 
and benefi ts of the implementation of the current rules 
enacted by the federal government.

1.    Costs

The replacement of one medication with another 
raises questions regarding the accessibility, effectiveness 
and possible side effects of the new product. During the 
rulemaking process, the federal agencies received several 
comments regarding these topics. Yet, the greatest worry 
that was voiced regarding the elimination of albuterol 
CFC-MDIs was that the inhalers that are going to serve 
as their replacements are more expensive than their 
predecessors. The costliness of the new products can be 
tremendously detrimental, particularly in light of the fact 
that most asthmatics that have formerly depended on 
albuterol CFC-MDIs are also those who are most likely to 
be unable to afford the alternatives.

The alternatives—brand-name inhalers that contain 
hydrofl uoroalkane (HFA) instead of CFCs—cost about 
three times as much as the generics that now dominate 
the market.75 FDA-approved PROVENTIL HFA, an al-
buterol sulfate MDI, was introduced into the U.S. market 
in late 1996.76 VENTOLIN HFA, another albuterol sulfate 
MDI, was approved on April 19, 2001 and subsequently 
introduced into the U.S. market in February 2002.77 In 
addition, IVAX has also developed an albuterol HFA 
MDI.78 All of these products use HFA as a replacement for 
ODSs.79 As a result, these medications, unlike CFC-based 
MDIs, do not damage the stratospheric ozone.80 However, 
because these albuterol HFA MDIs are patented, gener-
ics are unable to be marketed until such patents expire.81 
Consequently, a result of this rulemaking will be the 
removal of generic albuterol MDIs from the market for 
an extended period of time.82 This notion was frequently 
addressed by commentators when the FDA’s rule was ini-
tially proposed. Individuals had expressed concern that 
the economic burden resulting from this transition would 
fall most heavily on those “least able to pay the price, 
with a disproportionate effect on minorities, inner-city 
children, elderly patients on fi xed incomes, and the rural 

drew the essential-use designation for albuterol used in 
oral pressurized MDIs and essentially prohibited this 
product from being legally produced and used in the 
United States under the Clean Air Act (CAA).63 The FDA 
based its decision upon the fi nding that “satisfactory al-
ternatives” exist, and stated that by December 31, 2008, 
the use of CFCs in albuterol MDIs would no longer be es-
sential.64 

Similarly, in June 2007, when the EPA published its 
fi nal rule, Protection of Stratospheric Ozone: Allocation of 
Essential Use Allowances for Calendar Year 2007, it greatly 
curtailed the allotment of CFCs to be used in MDIs.65 The 
EPA explicitly acknowledged the objective of this action 
in the supplementary information it provided with the 
promulgation of this rule. In referring to the decreased 
allotment for ODSs, the EPA stated that “These reduc-
tions demonstrate the U.S. commitment to decreasing the 
amount of CFCs allocated for essential uses. Furthermore, 
the . . . [2007 allotment] . . . does not include an allocation 
for the manufacture of CFC-albuterol MDIs, indicating 
that the transition to non-CFC alternatives for this ap-
plication is well underway.”66 Accordingly, this action, in 
conjunction with FDA’s enactment, has laid the founda-
tion for the elimination of CFC-inhalers currently used by 
a majority of asthmatics in the United States. 

The fact that these two regulatory rules seemingly 
operate in tandem, however, is no coincidence. Each year, 
the EPA is responsible for distributing essential use allow-
ances for the production or import of ODSs to be used in 
the United States.67 Yet, when making this consideration 
in the context of the production of medical devices, the 
EPA is required to seek contribution from the FDA and, as 
a result, is greatly infl uenced by the FDA in its decision-
making process.68 This relationship is further illustrated 
in noting that, in prior years, although the EPA prohibited 
the use of CFCs in its regulations—both by forbidding 
the production and import of CFCs and through banning 
the sale or distribution of products containing CFCs69—
it also contained an exception for essential uses, such as 
in albuterol MDIs. The exemption, however, was only 
for those MDIs that are not only “intended for the treat-
ment of asthma or COPD,” but also “essential” under 
the Montreal Protocol.70 In addition, if the MDI is not for 
sale in the United States, it must be approved by the FDA 
and listed as “essential” in the FDA’s regulations.71 Un-
der these terms, by the end of 2008 when the FDA’s rule 
becomes enforceable, the federal government will have 
effectively prevented albuterol CFC-MDIs from being 
produced, sold or marketed in the United States. 

D. The Cost of “Progress” and the Problem with 
Eliminating CFC Inhalers at This Juncture

The current rules serving to phase out the use of 
CFC-based medical devices is presumably well-intended. 
Such regulations are undoubtedly meant to “encourage 
the development of ozone-friendly alternatives to medi-
cal products containing CFCs,”72 and better protect the 
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patients in attempting to access the more costly HFA 
albuterol MDIs because such populations are likely to re-
ceive medical care in emergency departments of hospitals 
and clinics rather than in doctors’ offi ces.91 

The aforementioned scenarios support the notion that 
the potential realities arising from the conversion raise 
signifi cant environmental justice and pediatric health con-
cerns, particularly in light of the large population of asth-
matic children in low-income communities who currently 
use CFC-inhalers, such as albuterol MDIs. Thus, even if 
the economic impact is slight, as the government implies, 
such action must be weighed against the prospective ben-
efi ts of this regulation. 

2.     Benefi ts

Admittedly, it is diffi cult to fully quantify the public 
health gains and environmental benefi ts resulting from 
this phaseout. Yet, the government’s response to public 
comments, acknowledging the minuscule environmental 
benefi ts of the phaseout, is quite unsatisfying, consider-
ing the quantifi able costs of this action. For instance, in 
response to allegations that the amount of ODSs released 
from albuterol CFC-based MDIs is insignifi cant, and elim-
inating their use would not provide any environmental 
benefi t, the FDA has responded:

Congress did not assign us the task of de-
termining what amount of environmental 
benefi t would result from the removal of 
CFC-containing medical devices, diag-
nostic products, drugs, and drug delivery 
systems from the market. Congress did 
instruct us to determine whether such 
products are essential. This rulemaking 
fulfi lls that obligation.92

From abrupt answers like this, followed the FDA’s 
conclusion that “the action will not have a signifi cant 
adverse impact on the human environment, and that an 
environmental impact statement is not required.”93

Despite such elusive, conclusory statements, the FDA 
has, in fact, estimated that the fi nal regulation will reduce 
CFC use by 1,200 metric tons per year after the end of 
2008.94 However, as a share of total global CFC emissions, 
the reduction associated with the elimination of albuterol 
MDIs represents only a small fraction of 1%.95 The FDA 
goes so far as to admit that “the direct benefi ts of this 
regulation are small relative to the overall benefi ts of the 
Montreal Protocol” but again justifi es its action with the 
contention that the “reduced exposure to UV-B radiation 
that will result from these reduced emissions will help 
protect in future skin cancers and cataracts associated 
with these reduced emissions.”96 However, the FDA then 
proceeds to state:

While the agency believes that the ben-
efi ts of this regulation justify its costs, 
we cannot estimate quantitatively the 

poor.”83 Other comments, such as those from patients and 
health care professionals, expressed fear that the elimina-
tion of the lower-priced generic albuterol MDIs would 
lead to the discontinuance of the use of such medications, 
resulting in increased hospitalizations, loss of quality of 
life, and other detrimental effects resulting from treat-
ment neglect.84

In response to public comments, such as those men-
tioned above, the FDA did acknowledge the difference in 
cost resulting from the changeover. The FDA noted:

The price of albuterol MDIs will rise 
because this rule, by ending the essential-
use designation for albuterol MDIs, 
will effectively remove less expensive 
generic versions of albuterol MDIs from 
the market. Consumers and third-party 
payers, including Federal and State Gov-
ernments, will spend more for albuterol 
MDIs as a result of the price increase.85 

The FDA estimated that the retail cash price per MDI 
would increase by $27 and the average yearly cost to 
uninsured patients would rise $95.86 The FDA has also 
stated, that, “[w]hile higher drug prices are undesirable, 
we do not believe that asthma and COPD patients 
will be forced to stop using albuterol MDIs because of 
price increases.”87 In support of its contention, the FDA 
refers to several programs, designed by pharmaceutical 
companies and manufacturers of the new medications, 
aimed at assisting lower-income patients during the 
transitional period of the phaseout. These programs 
allow certain eligible Medicare patients to purchase the 
new drugs at reduced prices and provide physicians 
with samples to distribute to their patients, along with 
coupons to reduce the higher costs of the HFA MDIs.88 
In addressing the fi nancial considerations raised during 
the rulemaking process, the FDA also urged that patients 
can minimize the impact of the elimination of generic 
albuterol MDIs by modifying their behavior in ways 
that include increasing their use of other types of asthma 
medications.89

Despite the government’s response and correspond-
ing recommendations, the elevated likelihood that such 
a price increase will affect the many asthmatics currently 
dependent on CFC-based albuterol MDIs is undeni-
able. Of greatest concern is that the “solutions” the FDA 
offers—particularly the patient assistance programs 
outlined for the transitional period—are only temporary 
and cannot adequately rectify a perpetual cost problem. 
In fact, such strategies, in reality, may provide no relief at 
all. As certain commentators had noted during the rule-
making process, it is highly unlikely that such programs 
will be expansive enough to assist the massive numbers 
of uninsured individuals who are likely to be unable to 
afford the new medications.90 In addition, actions such as 
providing free samples through physicians may do little 
to alleviate the diffi culties encountered by lower-income 
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has not appeared to be the reality, at least in light of the 
passage of the instant regulations. 

Without such deliberation, one begins to wonder how 
such a seemingly apathetic position regarding the po-
tentially devastating impact of an action with ostensibly 
minimal benefi ts can be taken by the federal government. 
The present governmental contentions are particularly 
alarming after contemplation of the fact that it was merely 
a few years ago when the government was vastly con-
cerned with the practical effects of its decisions on its citi-
zens. Ironically, a little more than a decade ago, the feder-
al government even went so far as to establish safeguards 
meant to insure the consideration of the consequences of 
governmental action on some of the country’s most vul-
nerable groups—children and minority communities—
both composed of a substantial number of asthmatic 
members. To reconcile this disconnect, and better assess 
the current trajectory of the federal government, it is help-
ful to look at the nation’s approach in past years, notably 
its environmental health initiatives regarding children. 

III. Contemplating Past Federal Regulatory 
Concerns Through a Look at Prior Pediatric 
Environmental Health Initiatives 

The fi rst identifi ed case of cancer in young people 
caused by environmental hazards dates back to London 
physician Percival Pott’s fi nding of the correlation be-
tween scrotal cancer and young chimney sweeps in the 
late 18th century.102 Despite this early discovery, the U.S. 
government failed to formally address pediatric environ-
mental health until more than two centuries later—with 
the enactment of the Food Quality Protection Act103 and 
the Safe Drinking Water Amendments104 in 1996.105 The 
following section serves as a general survey of the prima-
ry pediatric environmental health initiatives established 
by the U.S. government in the 1990s. 

A. Establishing a National Agenda to Protect 
Children’s Environmental Health

In 1996, the EPA published a report that set forth a 
new national agenda to protect children from health risks, 
and outlined how the EPA could address such threats.106 
The report outlined particular fi ndings regarding chil-
dren’s special vulnerabilities and exposure to environ-
mental threats, including that “[a]sthma deaths among 
children and young people increased by 118% between 
1980 and 1993 . . . [and] asthma is now the leading cause 
of hospital admissions for children.”107 In addition, the 
report announced a National Agenda to be undertaken by 
the EPA, other government agencies, health professionals, 
parents, teachers, and other groups.108 Among the goals 
outlined in the Agenda is the notion that:

In setting public health and environmen-
tal standards, EPA will take into account 
the unique vulnerabilities of children, to 
ensure that all standards protect children. 

public health effects of the phaseout. The 
decreased use of albuterol MDIs may ad-
versely affect some patients, but we lack 
the ability to characterize such effects 
quantitatively. We also are unable to esti-
mate quantitatively the reductions in skin 
cancers, cataracts, and environmental 
harm that may result from the reduction 
in CFC emissions. . . .97

Answers such as this only provoke further questions 
and concerns. For, although the economic consequences 
of these rulemakings may have been justifi ed by 
compensating environmental gains, this, unfortunately, is 
not the case. 

The only certainty resulting from this switch seems 
to be that a majority of America’s asthmatics will have to 
bear the cost of a change that may lead to environmental 
and health benefi ts, decades in the future. This notion has 
spurred much backlash, particularly by those in the medi-
cal community, beginning from the time of the proposal 
of such regulation. Robert Goldberg, senior research fel-
low at George Washington University’s Center for Neu-
roscience, Medical Progress and Society, has insisted that 
the government’s present actions are just “another cynical 
exploitation of kids for the sake of environmental cor-
rectness.”98 Others have presented the argument that the 
regulations will raise treatment costs, lessen competition 
among drug manufacturers and leave patients to suffer 
without viable alternatives.99 Many have thus maintained 
that these consequences are not worth the prospective 
environmental gain. As Sallie Baliunas, an astrophysicist 
at Harvard University and the George Marshall Institute, 
has said, “[T]he amount of CFCs in inhalers is minute, 
so banning them won’t make any improvement, and 
not having them will have a detrimental effect on some 
children.”100 In spite of these concerns, the proposal that 
these commentators once feared has become a reality. 
Moreover, with the December 2008 deadline, it seems that 
their voices, along with so many others expressing con-
cern for the public health ramifi cations resulting from this 
action, have been suffocated by the voices of others, with 
seemingly more clout, who are promoting an alternative 
agenda. 

It must be said at this point that this comment is 
not meant to imply that countries like the United States 
should cease to continue advancing the goals of the Mon-
treal Protocol or that further elimination of ODSs is an 
unworthy cause.101 It is, however, intended to urge that 
the asthmatics who are impacted by the present govern-
mental actions are entitled to more concrete assurance 
that their immediate loss will be compensated by com-
mensurate social and environmental gains. And, if noth-
ing else, these vulnerable populations should be left with 
some guarantee that their needs are being considered in 
the federal government’s decision-making processes. This 



26 NYSBA  The New York Environmental Lawyer  |  Fall 2008  |  Vol. 28  |  No. 4        

the Commonwealth of the Mariana Is-
lands.119

Thus, when considered simultaneously, these Executive 
Orders alone seem to refl ect the start of active policy 
formation that could serve to rectify the environmental 
injustices experienced by vulnerable populations in 
previous decades. 

Notwithstanding the implementation of environmen-
tal health objectives, through actions like those formerly 
mentioned, an enduring governmental sensitivity to the 
needs of those disproportionably affected by environ-
mental degradation would not be realized. Despite the 
surge of a national movement at the end of the 20th cen-
tury, spurring action by political leaders, the children’s 
pediatric environmental health movement seems to have 
dissipated in recent years, along with the government’s 
general concern for other at-risk sectors of society. In fact, 
with the federal government’s recent enactment of the 
previously discussed CFC-based inhaler regulations, it 
looks as though the progressive initiatives established a 
little over a decade ago have failed to have a lasting effect.

IV. Analysis of Past Governmental Actions
vis-à-vis Current Federal Regulation of
CFC-Inhalers

In considering the current federal regulation of CFC-
based inhalers, there seems to be a vast distinction be-
tween the approach championed by the government in 
former years and the path now being taken. Although this 
is likely just a natural result of the political process, one 
would think that past governmental enactments would 
have some impact on current activity. For example, based 
on prevalence of asthma in children, it would seem that 
the current regulations phasing out albuterol CFC inhal-
ers would be governed by Executive Order 13,045. Yet, 
unfortunately, upon closer assessment, one fi nds that this 
order fails to impose an enforceable duty upon govern-
ment agencies.120 Section 7-701 announces the discretion-
ary nature of this promulgation, stating:

This order is intended only for internal 
management of the executive branch. 
This order is not intended, and should 
not be construed to create, any right, ben-
efi t, or trust responsibility, substantive or 
procedural, enforceable at law or equity 
by a party against the United States, its 
agencies, its offi cers, or its employees. 
This order shall not be construed to create 
any right to judicial review involving the 
compliance or noncompliance with this 
order by the United States, its agencies, 
its offi cers, or any other person.121

Furthermore, and critically, this order has been inter-
preted by the EPA as applying only to those regulatory 
actions that are characterized by health or safety risks 

This new policy will apply to standards 
we set in the future—but in addition, we 
will review our most signifi cant current 
standards and ensure that they protect 
children.109

The report concluded by stating that all the actions 
sought to be taken under the National Agenda will “help 
to ensure for our children a healthy environment and a 
healthy future.”110 

Several tangible actions were listed in the report to 
facilitate the accomplishment of these goals. The plan 
included “expanding research on children’s susceptibil-
ity and exposure to environmental pollutants, address-
ing children’s total exposure to toxic chemicals . . . and 
expanding its right-to-know and education efforts about 
children’s environmental threats.”111 To facilitate the 
implementation of the National Agenda, the EPA also 
established the Offi ce of Children’s Health Protection 
(OCHP).112

B. Ordering Justice—The Protection of Children, 
Minorities and Low-Income Populations from 
Environmental Health and Safety Risks

Less than a year after the establishment of EPA’s 
National Agenda, President Clinton’s enactment of Ex-
ecutive Order No. 13,045113 continued the trend of bring-
ing children’s health to the national forefront. Executive 
Order No. 13,045, Protection of Children from Environmental 
Health Risks and Safety Risks, applies to any rule that (1) is 
determined to be “economically signifi cant” as defi ned 
under Executive Order 12,866,114 and (2) concerns an 
“environmental health and safety risk”115 that EPA has 
reason to believe may have a disproportionate effect on 
children.116 If a regulatory action is found to have met 
both criteria, the agency must evaluate the environmental 
health or safety effects of the planned rule on children, 
and explain why the planned regulation is preferable to 
other potentially effective and reasonably feasible alterna-
tives considered by the agency.117

This order appeared to echo that of President Clin-
ton’s former Executive Order regarding the need for fed-
eral agencies to be cognizant of the environmental justice 
ramifi cations fl owing from their actions. Executive Order 
No. 12,898, Federal Actions to Address Environmental Justice 
in Minority Populations and Low-Income Populations,118 com-
mands that each federal agency make:

Achieving environmental justice part of 
its mission by identifying and address-
ing, as appropriate, disproportionately 
high and adverse human health or envi-
ronmental effects of its programs, poli-
cies, and activities on minority popula-
tions and low-income populations in 
the United States and its territories and 
possessions, the District of Columbia, 
the Commonwealth of Puerto Rico, and 
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The current regulation of CFC-inhalers confl icts with 
the initiatives implemented by Executive Orders 13,045 
and 12,898. As mentioned earlier, these orders would re-
quire agency consideration of disproportionate impacts to 
children from environmental health and safety risks and 
promote environmental justice by recognizing adverse 
health effects of agency activities on minority popula-
tions and low-income communities in the United States. 
However, because there are no substantive or procedural 
rights conferred through these orders, they remain prac-
tically ineffective in combating the ills of these present 
rules. Accordingly, legislation is needed to mandate the 
enforcement of these Executive Orders. 

Fortunately, such efforts have already begun. For 
example, Rep. Hilda Solis [D-CA] introduced HR 1103: 
Environmental Justice Act of 2007129 on February 15, 2007, 
which authorizes and directs the President to execute, 
administer, and enforce as a matter of federal law the 
provisions of Executive Order 12,898.130 This law would 
not only more clearly defi ne essential terms such as “en-
vironmental justice” and “fair treatment,” but also would 
put an end to the qualifi cation stated in Section 6-609, 
prohibiting any enforceable right under the Order, and 
thus require the Administrator of the EPA to adhere to 
Executive Order No. 12,898.131 The Environmental Jus-
tice Act and similar legislation would require the federal 
government to consider the particular groups that will be 
most affected by its decisions, such as disproportionately 
impacted minority populations. In return, these affected 
populations will be able to hold the government account-
able for its actions. 

In addition to legislation such as the Environmental 
Justice Act of 2007, other laws effectuating the initiatives 
of the pediatric environmental movement of the 1990s 
are necessary. Such legislation would not only mandate 
that agencies, such as the FDA and EPA, take into account 
children’s particular sensitivities, but also create an af-
fi rmative duty on such agencies to factor children into 
environmental decision-making and the creation of regu-
latory standards. It seems that without legislation that has 
the “legal teeth”132 necessary to enforce the ideals of prior 
actions, such as Executive Order, No. 13,045, these former 
initiatives will continue to fall short of serving to promote 
pediatric environmental health efforts. 

Beyond new legislation, informed policymaking 
is crucial to the increased betterment of environmental 
health for particularly sensitive populations. Effective 
policy depends upon a further development of the cur-
rent knowledge and understanding of the many factors 
contributing to environmental health crises.133 To accom-
plish this, more research is needed that identifi es “pat-
terns of environmental diseases in children, assesses chil-
dren’s exposures to environmental toxicants, determines 
developmental periods of vulnerability, and quantifi es 
dose-response relationships.”134 A greater understanding 
of such problems will hopefully lead to improved solu-

of such a nature that they have the potential to be infl u-
enced by the analysis required under Section 5-501122 of 
the order.123 Here, because the instant regulation serves 
to implement “the phaseout schedule and exemptions 
established by Congress in Title VI of the Clean Air Act,” 
the EPA has explicitly stated that its fi nal rule, Protection 
of Stratospheric Ozone: Allocation of Essential Use Allowances 
for Calendar Year 2007, is not subject to Executive Order 
13,045.124 As explained earlier, this regulation specifi -
cally requires “that the FDA evaluate whether a use of 
an ozone-depleting substance in a drug product is, or re-
mains, an essential use.”125 The FDA is obligated to follow 
this specifi c congressional mandate, instead of the more 
general policies it may typically consider during the legis-
lative process.126

One may similarly urge the applicability of Execu-
tive Order No. 12,898, Federal Actions to Address Envi-
ronmental Justice in Minority Populations and Low-Income 
Populations,127 to the current regulations, after taking into 
account their inconsistent impact on particular commu-
nities. However, despite the powerful language of this 
order, it too, in Section 6-609, states that this order is only 
intended to improve the internal management of the ex-
ecutive branch and does not create any substantive or pro-
cedural rights of enforcement.128 Thus, the same impedi-
ments to using this order as a means of enforcement in 
addressing the enactment of particular regulations, such 
as those now governing the elimination of albuterol CFC-
inhalers, exist here, as in Executive Order 13,045.

Thus, although these Executive Orders held great 
promise, they are rendered virtually useless by the claus-
es limiting their enforcement power. This is extremely 
unfortunate considering their seeming relevance to the 
albuterol regulations. If enforceable in this situation, 
these mandates would oblige the government to carefully 
consider the costs and benefi ts of its actions and provide 
more comprehensive answers for those who are affected 
by such changes. 

V. Recommendations
It is quite simple to express disapproval of the federal 

government’s current actions affecting the treatment of 
asthma in the United States and condemn it for its failure 
to keep efforts like pediatric environmental health at the 
national forefront of American politics. However, it is 
particularly unfair to criticize without offering more vi-
able solutions to the problems at hand. Yet, as discussed, 
it is diffi cult to fi gure out how to balance competing 
needs, how to bring the different branches of government 
together and how to formulate solutions that will justly 
serve the interests of many diverse populations. Any so-
lution is likely to yield diffi cult trade-offs. However, there 
are actions that can be taken to remedy the seemingly 
obvious obstructions to establishing necessary change, 
which can, presumably, give way to more reasonable re-
sults.



28 NYSBA  The New York Environmental Lawyer  |  Fall 2008  |  Vol. 28  |  No. 4        

legislators must approach their decision-making holisti-
cally and make certain that their actions do not serve to 
do more immediate harm than future good. Ultimately, 
in looking to ensure a better environment for subsequent 
generations, the federal government must fi nd a way to 
protect the Earth in a manner that contemplates—above 
all—those for whom they are saving this world. 
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tions, increasing the number of environmental and hu-
man health benefi ts that can be enjoyed by both present 
and future populations.

Equally vital to the establishment of effective policy 
creation is a comprehensive redefi nition of environmental 
policy to include social justice assessments in environ-
mental decision-making. This would need to be sup-
ported by a reinvigorated national commitment to resolv-
ing societal inequities through an extensive action-based 
agenda.135 Such reform may be realized through the 
cooperation and coordination of multiple sectors of soci-
ety and departments of national, state and local govern-
ment.136 Or perhaps, more effectively, regulatory change 
can be accomplished through the creation of a centralized, 
politically insulated group of individuals responsible for 
considering the many factors implicated in the rulemak-
ing process.137 Such a group may be able to diminish the 
vast inconsistencies existing in the history of America’s 
regulatory agenda by dissolving the current politically 
driven system in which regulatory concern is generally 
a product of majoritarian politics, subject to the whim of 
heightened public concern.138 Nevertheless, regardless 
of its form, a comprehensive, human-oriented system 
toward resolving environmental degradation is neces-
sary. This new approach must demand policymakers to 
grapple with how to save the Earth for tomorrow, without 
leaving its current inhabitants—as in the case of the previ-
ously examined regulations—gasping for air. If nothing 
else, such reform is likely to be a fruitful starting place for 
the attainment of more equitable results in future regula-
tory undertakings.

VI. Conclusion
It is indisputable that Americans of the 21st century 

live in an environment that is, in many ways, vastly dis-
similar from that of prior generations. This age of “prog-
ress,” marked by “explosions in technology, information, 
population and material goods,”139 is met with new 
challenges—particularly in the area of environmental 
health. In efforts to save the planet—presumably for the 
generations that follow—daily realities, such as the need 
for affordable medication to treat prevalent diseases, must 
be kept at the forefront of environmental efforts. National 
interest in pediatric environmental health must be rekin-
dled and concern for America’s most vulnerable popula-
tions must again be placed on the political trajectory. 

Just over a decade ago, Carol Browner concluded 
her 1996 Report on Environmental Health Risks to Children 
by stating, “By protecting children, the most vulnerable 
among us, we protect all of us.”140 This was a poignant 
reminder that should not be forgotten. Instead, it must 
be met with action. The seeds have been planted, but 
will not grow if they are neglected and overshadowed 
by other ambitious goals. In order to guarantee that the 
environmental health actions of the past are not just a for-
gotten fragment of history, they must be supplemented by 
more forceful legislation. Additionally, policymakers and 
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Land Use
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