NYSBA WINTER/SPRING 2007 | VOL. 27 | NO. 1

The New York

Environmental Lawyer

A publication of the Environmental Law Section

of the New York State Bar Association

Message from the Chair

As I'write this in late May,
Iam a few days away from
turning over to Lou Alexan-
der the figurative gavel of the
Section Chair. (We probably
should get a literal gavel . ..
it would make meetings more
entertaining.) I used my previ-
ous two “Message from the
Chair” columns to inform you
about the debates we have had
about whether and when the

Section should take positions
on current legislative or regu-
latory proposals, and the process we should use to decide
on such positions. I will continue with that theme in this,

my last column.

SEQRA and Brownfields

After the 2006 election, then Governor-Elect Spitzer
formed a Transition Team and established several Policy
Advisory Committees, including one on Energy and
Environmental issues. Several members of our Section,
former Chair Jim Sevinsky among them, were members
of that Committee. In December we took the opportunity
to bring to that Committee’s attention our Section’s views
on two important issues. (These were issues on which we
had previously adopted a formal position.) The first is our
recommendation that the Legislature amend SEQRA to
“correct” a 1991 Court of Appeals ruling on standing to
sue. As our memorandum on the issue explained, prior
to that ruling plaintiffs who challenged state and local
SEQRA decisions were only required to meet the tradi-

N.Y.5.2d 778 (1991) imposed a more stringent—indeed,
frequently impossible—"special harm” test for standing,
which requires a plaintiff to show that she or he has suf-
fered harm different in kind and degree from the harm
suffered by the general community.

The Section’s reasons for seeking a legislative correc-
tion to bring us back to the pre-1991 test can be found on
our web site under the tab labeled “Legislative /Regula-
tory Policy Submissions.”

Under the same web site tab you will find our de-
tailed comments of August 25, 2006 on the then-proposed
Part 375 (Brownfield) regulations, since finalized by the
New York State Department of Environmental Conserva-
tion (NYSDEC). Some of our comments were adopted,
but some were not. From among our earlier comments we
extracted and briefly summarized four specific sugges-
tions for additional revisions to either the regulations, the
accompanying guidance, or the underlying statute. We
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shared this summary with the transition team’s Energy

& Environment Policy Advisory Committee. We recom-
mended that NYSDEC revise its eligibility guidelines to
conform to the statute. At the same time we also urged
that the legislature revise what we see as an overly gener-
ous tax credit formula for Brownfield redevelopments, so
that developers do not receive unjustified windfalls for
massive developments on lightly contaminated proper-
ties. We suggested that sites not qualifying for the Brown-
field Cleanup Program, or one of NYSDEC’s other exist-
ing programs, should nevertheless be subject to NYSDEC
supervision if cleaned up voluntarily, and be eligible to
receive a NYSDEC sign-off at the end. Finally, we advo-
cated that the legislature enact a provision authorizing
innocent landowners who clean up their properties to sue
under the state’s Superfund law for contribution from
other responsible parties, thus plugging the hole left in
federal Superfund law by the Aviall decision. (Our memo-
randum to the Policy Advisory Committee on the Brown-
field program is also available on the Section’s web site.)

Bottle Bill, Burn Barrels, and Backyard Boilers

Over the past half year I have asked the Co-Chairs
of our Section Committees to consider whether there are
other issues on which the Section might wish to take an
advocacy position with the new administration and/or
the legislature.

I asked the Solid Waste Committee to consider wheth-
er to recommend that the Section endorse a proposed ex-
pansion of New York State’s “Bottle Bill.” Enacted in 1982,
the law requires a 5-cent returnable deposit on soda and
beer containers. It has been very effective in reducing lit-
ter and increasing recycling rates. But in the quarter cen-
tury since the law was passed, our “drinking habits” have
changed considerably. The fastest growing segments of
the convenience beverage industry are now bottled water,
tea and sports drinks—none of which currently require a
deposit.

In early April 2007 the Solid Waste Committee sub-
mitted a proposal recommending that the Section support
a set of amendments to the Bottle Bill that were included
in Governor Spitzer’s proposed budget bill. Among
other things, these amendments would have expanded
the scope of the Bottle Bill to include all non-carbonated
beverages (with the exception of milk and dairy products;
infant formula; alcoholic beverages other than beer and
malt beverages; nutritional supplements; syrups; concen-
trates; soups; powdered and frozen beverages; and liquid
prescription or over-the-counter drugs). The amendments
would also have redirected unclaimed deposits to the
State Environmental Protection Fund.

Pursuant to our Advocacy Policy (also available on
our web site—click on “Section Business”), the Solid
Waste Committee’s proposal was circulated electronically

to all members of the Section’s Executive Committee for
a 10-day review-and-vote period. Thirty-six ExecComm
members voted, with all but one endorsing the proposal.
Before our Section position could be made public, how-
ever, the Bottle Bill amendments were dropped from the
budget bill that eventually was passed by the legislature
and signed by the governor. It was generally understood
that another attempt would be made this session to pass
such amendments. At the Executive Committee’s April
18th meeting in Albany, the members in attendance
agreed that the Section’s views should be considered as
applicable to any legislative proposal for comparable
amendments to the Bottle Bill, not just to the specific pro-
posal that had been dropped from the budget bill. Our
official memorandum on the subject takes this “generic”
approach, indicating that the Section recommends these
changes be made regardless of the specific legislative ve-
hicle used to effectuate them. This memorandum (avail-
able on our web site) has been shared with the relevant
state legislative and Executive Branch leaders.

I also suggested to our Section’s Air Quality and Solid
Waste Committees that they might consider two impor-
tant issues: (1) The regulation of open burning of wastes (also
known as “barrel” burning). Open burning of household
garbage and agricultural plastic is common in many rural
areas. Today, this practice is the largest source of dioxin
pollution in the country. Burning 10 pounds of garbage in
a backyard “burn barrel” produces as much pollution as
burning 400,000 pounds of garbage in a well-controlled
municipal incinerator. (2) The regulation of wood boilers.
These units, which have rapidly gained popularity in
recent years, are typically installed outside a house and
thus are sometimes called “backyard boilers.” They burn
wood to make hot water or steam for residential heating
and/or domestic hot water. Their emissions—which are
substantial—are currently unregulated at either the fed-
eral or state level. NESCAUM (Northeast States for Coor-
dinated Air Use Management), an inter-state organization
of which New York is a member, has developed a model
rule to address this gap. Our Section may wish to consid-
er endorsing that rule for adoption in New York.

Freshwater Wetlands

As I wrote in my previous “Message from the Chair”
column, our Section’s Executive Committee spent some
time considering a proposal I made in early 2006 to en-
dorse legislation that would expand New York State’s
freshwater wetlands jurisdiction from 12.4 acres down to
one acre. The proposal was shared with all members of
the Executive Committee in September 2006, along with
two additional memoranda—one in opposition to the
proposal, the other analyzing the arguments pro and con.
The matter was put to a vote—actually, a series of three
votes—at the October 2006 Executive Committee meeting
in Cooperstown.

2 NYSBA The New York Environmental Lawyer | Winter/Spring 2007 | Vol. 27 | No. 1



The first vote was on a motion to approve Section
support of the particular Assembly bill that was the sub-
ject of my original proposal. This motion failed, with 6 in
favor and 14 against. The second motion was to approve
Section support for an expansion of State freshwater wet-
lands jurisdiction down to one acre (but not endorsing
any specific bill), along with a direction to the Section’s
Coastal Resources and Wetlands Committee to address
certain other legal and administrative issues raised dur-
ing the discussion and report back to the ExecComm in
January. This motion also failed, albeit narrowly, with 13
in favor and 9 opposed. (The Section’s Advocacy policy
requires a two-thirds majority.)

The third motion passed, with only one vote in op-
position, directing the issue back to the Coastal Resources
and Wetlands Committee to try to prepare a consensus
proposal for further ExecComm consideration at the Janu-
ary 2007 meeting. That meeting was held on January 28
in Manhattan and, indeed, a compromise proposal was
offered by the Wetlands Committee. Under the compro-
mise, the Section would urge the State of New York to
seek “assumption” of the federal wetlands program (simi-
lar to “delegation” or “authorization” in other programs).
To assume the federal program, New York State would
need to have jurisdiction at least co-extensive with that of
the federal government. This would certainly require that
freshwater wetlands much smaller than 12.4 acres be reg-
ulated by the state. It would not, however, guarantee that
wetlands potentially excluded from federal jurisdiction as
a consequence of the SWANCC or Rapanos decisions (cited
in my previous column) would be regulated by the state,
which was one of the objectives of my original proposal. I
therefore exercised the prerogative of the Chair to re-
introduce my original motion, with two additional pro-
visos intended to address some of the concerns that had
been voiced in Cooperstown. The proposal failed again,
albeit by a narrower margin of 20 in favor to 24 against.

The Wetlands Committee’s alternate, compromise
proposal endorsing State assumption of the federal pro-
gram was then put to a vote, and won handily with 36 in
favor and one opposed. (There were a number of absten-
tions in each of the votes at both the Cooperstown and
New York City meetings.) This successful proposal was
subsequently set out in a formal Section memorandum
(available on our web site), and has also been shared with
the relevant state legislative and Executive Branch lead-
ers.

Annual Meeting and Annual Legislative Forum

Our 2007 Annual Meeting was held in late January.
The very interesting CLE program was developed by Co-
Chairs Shannon Martin LaFrance, Dan Riesel and George
Rusk, to whom I extend my great thanks. The program
focused on a group of significant environmental regula-
tions promulgated in recent years by the European Union,
which go well beyond current requirements in the U.S.

I am particularly pleased that we were able to present,

as our keynote speaker for the meeting, Dr. Mary Kelly,
Director of the Environmental Protection Agency of the
Republic of Ireland. Ireland has lately been the economic
wunderkind of Europe. With strong economic growth have
come new environmental challenges, along with the ob-
ligation as an EU member country to adhere to all these
new environmental rules. Dr. Kelly’s perspectives were
most interesting, and underscored the fact that Europe,
rather than the U.S., is now leading the way in a number
of important areas—regulation of greenhouse gases being
chief among them.

Our annual Legislative Forum in Albany was held
on April 18. My thanks to Phil Dixon and Mike Lesser,
co-chairs of our Legislation Committee, for organizing a
particularly timely and stimulating program. The speak-
ers were State Senator Carl Marcellino; Judith Enck, Gov-
ernor Spitzer’s Deputy Secretary for the Environment;
and Special Deputy Attorney General for Environmental
Protection Katherine Kennedy. The Forum—one of the
best attended ever—focused on the environmental initia-
tives of the new state administration. The program was
followed by our annual Government Attorneys Lun-
cheon, also very well attended, at which my colleague
Eric Schaaf, Regional Counsel of U.S. EPA Region 2, was
the featured speaker. He described the somewhat arcane
but actually rather sensible approach used by EPA to se-
lect areas of focus for its enforcement program.

Over and Out

My five-year stint as a Section officer has been fun,
stimulating, and occasionally exhausting. The best part
has been the opportunity to work closely with the many
exceptional attorneys whose volunteer efforts make our
Section one of the premiere environmental bar associa-
tions in the nation. But now I am very happy to be able to
say: “All yours, Lou!”

Walter Mugdan
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From the Editor

With this issue the Section
bids Walter Mugdan adieu (well,
not exactly goodbye, but certainly
many thanks) and welcomes Lou
Alexander as the incoming Section
Chair. The contributions of both
members are too many to mention,
except to note that both have con-
sistently been active, as long-time
Executive Committee members,
in a variety of capacities over
the years (who knew that Wal-
ter passed up a promising career in entertainment for the
law?). Professionally, Walter, of course, has been a major ac-
tor in EPA Region Two activities over the years, presently as
the Director of its Environmental Planning and Protection.
Lou presently serves as Assistant Commissioner for the De-
partment of Environmental Conservation’s Office of Hear-
ings and Mediation Services. Hence, both have brought
to the Section not only their years of dedication to Section
activities, but also substantial professional credentials.

Walter’s concluding column nicely summarizes a par-
ticularly active year. The Section continued its advocacy
(or not, as Walter’s column ruefully notes) with respect to
ongoing issues, but also undertook many initiatives that
were ambitious in scope. A substantial number of the latter
were accomplished. Walter modestly gives credit to many
Section members for their contributions in this regard, but
omits the obvious fact that his own contributions were like-
ly central to the success of the annual meetings and various
initiatives.

In this issue, Walter Mudgan provides another (and
hopefully not final) contribution by submitting an article
about the construction of, and permitting for, liquified natu-
ral gas facilities. The article is not only an excellent primer
on a subject that has become important in these fraught
times, when the urgency of diversifying our energy sup-
ply has become widely acknowledged, but also walks the
reader through the licensing process.

Robert Kenney submits an article on recent develop-
ments in New York law regarding the use of scientific
evidence. The discussion will have relevance to members
who litigate toxic tort cases and other cases in New York
and who will, at some point, have to grapple with the Frye
standard for the admissibility of expert evidence. Douglas
Zamelis submits an article that serves as a primer on PCBs.
The toxicity of PCBs, and their consequential regulation un-
der the Toxic Substances Control Act, has been known for
some time. Improper disposal of PCBs has been the bane
of many communities that are located along the Hudson
River or adjacent to former industrial facilities. This article,
though, examines a new arena for concern, the use of PCBs
in building materials. Both Robert and Douglas often rep-

resent the defendant in civil cases. The cautions articulated
in their articles provide valuable perspectives to members
who represent industry and business owners.

David Johnson, noting some recent judicial erosion of
the constitutional underpinnings of federal environmen-
tal statutes, which traditionally rested on the Commerce
Clause, analyzes the Property Clause as a viable, if often
underappreciated, constitutional predicate for the Endan-
gered Species Act off of federal lands. This article placed
second in the Section’s Environmental Essay Competition.

James Denniston, of St. John’s Law School, concludes
his responsibilities as Student Editor with the current issue.
The new student editor will be Jamie Thomas.

Let me conclude with a request to Section committees.
One need look no further than the Section’s agenda for each
year to appreciate how significant a role committees play
in Section activities. What may be little noted is the degree
to which our committees, and committee chairs, play qui-
etly influential roles in the formation of New York’s public
policy. This is typically accomplished when a committee,
or particular members thereof, acts in an educational or
advisory capacity, or even as a commentator on behalf of
the Section (pursuant to the recently promulgated Section
ground rules for such) for proposed legislation or regula-
tions, or in furtherance of the need to amend legislation to
address initially unanticipated glitches. On many occasions,
committees or their members work with legislative commit-
tees. Walter’s column informs our membership that Section
members recently were tapped to offer perspectives to Gov-
ernor Spitzer’s administration as he took office. Walter’s
column also amply attests to the contributions made by
many Section members and committees in these regards.
Sometimes, quiet influence is entirely appropriate. How-
ever, many times it would serve the committees—and their
efforts—Dbetter, for readers to know that the Section, acting
through its committees, is not only alive and well but also
useful in the formulation of environmental public policy.
The Journal provides a vehicle for committees to inform
our membership about Section activities, or even proposals
that might require commentary or volunteers. I would ask
the Section’s committees to take advantage of the Journal
to thus better advertise your contributions, but also to elicit
new ideas and maybe even an enlarged membership. The
Journal has always been fortunate in receiving well-written
and informative articles by commentators on the many ar-
eas within the expansive and often very sophisticated field
of environmental law. However, it goes without saying that
the committees are very much the heart and the backbone
of the Section; please let the Journal be your voice.

Kevin Anthony Reilly
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Unfamiliar Terrain: Environmental Permitting for LNG
Facilities Under the Deepwater Port Act

By Walter Mugdan’

Over the past several years, literally dozens of pro-
posals have been made for the construction of liquified
natural gas (LNG) off-loading terminals. Many of these
would be built beyond the “territorial seas” of the U.S.
Permitting of such facilities—including any and all envi-
ronmental permits—is carried out under the regime of the
Deepwater Port Act of 1974 (DPA), as amended several
times since then.?2 Most environmental attorneys have had
little or no exposure to this statute, and the environmental
permitting provisions thereunder are likely to be unfamil-
iar to them. This article provides a brief introduction to
LNG facilities and the DPA permitting process.

Description of LNG Terminal Facilities

Most Americans are familiar with natural gas. It is
used widely in homes for cooking, heating, and domestic
hot water. It is also used in many power plants to gener-
ate electricity, and in other industrial applications for heat
or steam production. Compared with other fossil fuels
like oil and coal, it burns cleaner and more efficiently;
indeed, of all the fossil fuels commonly in use, natural
gas generates the least amount of air pollution per unit of
energy produced when burned.

Natural gas is found in geologic formations, often
in association with petroleum. It is typically extracted
in much the same way as oil, i.e., brought to the surface
through drilled wells. For most of the time since it was
first put to wide commercial use, natural gas has been
transported from the wellhead to the customer through a
continent-wide network of pipelines. Compared with oil
or even coal, natural gas customers were consequently
more likely to be consuming a domestic product rather
than a foreign import. And where natural gas was import-
ed in the past, it came from our near neighbors Canada or
Mexico.

A limiting feature of natural gas is that, because it is a
gas at ordinary temperatures and pressures, it occupies a
very large volume per unit of available energy. Coal (as a
solid) and oil (as a liquid) pack their energy content into
a much smaller physical space. Cost-efficient transport of
coal and oil by ship, barge or rail has therefore long been
possible and customary. But transport of natural gas, in
its gaseous form, would be prohibitively expensive be-
cause a very large volume of space would be occupied by
a comparatively small amount of energy.

However, natural gas, like any other gaseous sub-
stance, can be liquified (or even solidified) by reducing its
temperature. Natural gas—composed primarily of meth-

ane—turns to a liquid at about -260° F. (-162° C.). Liqui-
fied natural gas (LNG) occupies only about 0.17% of the
space that it occupies as a gas, more than a six hundred-fold
reduction in volume. Thus, if one can economically cool
natural gas into a liquid, one can then ship it across the
ocean just like oil. (Well, not exactly like oil: LNG tank-
ers must be refrigerated to keep the natural gas in liquid
form.?)

Over the last decade the market for LNG has begun
to boom as liquification and refrigeration costs have come
down due to technological advances.* Leading export-
ers today include some countries familiar to us from the
oil trade, as well as some perhaps unexpected locales. At
present, Indonesia, Algeria, Malaysia, Qatar and Trinidad
are the major exporters of LNG; Russia and Iran have the
greatest potential to become industry leaders.> Not sur-
prisingly, the U.S. is already a significant destination for
LNG tankers, with five off-loading terminals built (plus
one more in Puerto Rico) and 18 more approved (plus
three approved in Canada and three in Mexico). And this
is just the beginning—some 42 more terminals are pro-
posed or under consideration. The existing and proposed
terminals are clustered in the northeast, the Gulf of Mex-
ico, southern Florida, southern California and the Pacific
Northwest.®

Since the U.S. is a receiver rather than a shipper of
LNG, environmental permitting concerns focus on the
off-loading terminals. The role of the off-loading terminal
is to receive the fuel in liquid form, re-gasify it, and pump
it into the natural gas distribution pipeline system. Re-
gasification, or vaporization, is accomplished by warming
the LNG through one of two primary methods, known as
“open loop” and “closed loop.”

e In an open-loop system, sea water at its ambient
temperature is used to vaporize the LNG. The sea
water is continually pumped through a heat ex-
changer to warm up and regasify the LNG.

¢ In a closed-loop system, water is heated by a com-
bustion unit to accomplish the regasification.

Both open- and closed-loop systems have environ-
mental benefits and drawbacks. The primary benefit of an
open-loop system is that one is not “wasting” fossil fuel
(usually the natural gas itself) for the purpose of provid-
ing heat for vaporization; the heat comes from the ambi-
ent sea water, and the energy costs for pumping the water
through the heat exchanger are comparatively modest.
The drawbacks of the open-loop system include the threat
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of impingement and entrainment of marine organisms as
large amounts of water are pumped through the system.
(This is a concern very similar to that applicable to most
power plants that use a “once-through” cooling system.)
Also, the discharge water is 10° to 15° F. colder than the
ambient water, which may or may not present an envi-
ronmental concern. The benefits and drawbacks of the
closed-loop system are the flip side of the coin: impinge-
ment and entrainment concerns are minimal, but air pol-
lution emissions and energy costs from heating the water
must be taken into consideration.

Likewise, there are a variety of basic types of LNG
terminals, which also have differing environmental and
public safety attributes. Terminals can be built on shore or
off-shore. If built off-shore, they can be grounded struc-
tures built into the water (artificial islands or concrete
caissons or the like); platforms (like offshore oil rigs);
floating terminals (mounted on huge, anchored barges);
or mooring buoys where LNG tankers that have on-board
regasification equipment simply connect to a pipeline
access point that has relatively little other infrastructure
associated with it. A wide variety of environmental con-
cerns are associated with these different types of off-load-
ing terminals. These include impacts from construction
of onshore or grounded off-shore structures and the pipe-
lines themselves; impacts from air emissions associated
with the regasification equipment and the diesel engines
of the tankers; concerns over impacts to marine biota;
aesthetic (visual) impacts; and—probably of most intense
concern to the average citizen—concerns over the safety
of the tankers and terminals.”

In the author’s Region of U.S. EPA 2 there is one exist-
ing LNG terminal—an onshore facility in Pefiuelas, Puer-
to Rico. It has been in operation since 2000. Tankers un-
load from the end of an 1,800-foot pier. The LNG is stored
in two 1,000,000 barrel tanks. Regasification equipment is
onshore; the gas is used at a nearby 461-megawatt co-gen-
eration electric power plant.’ Three additional LNG facili-
ties are, at this writing, proposed for the Region, which
is geographically the smallest of EPA’s ten regions. One,
called Crown Landing, would be an onshore facility on the
New Jersey side of the Delaware River. It was approved
by the Federal Energy Regulatory Commission (FERC)
in June, 2006.1° A second, known as Broadwater, is pro-
posed as a floating, barge-mounted terminal to be located
in the Long Island Sound, close to the New York side of
the boundary between New York and Connecticut.!! The
third, known as Safe Harbor, would be constructed on an
artificial island of 50 acres or more, to be located some 13
miles off the south shore of Long Island, NY.!?

The siting, licensing or permitting rules for these vari-
ous kinds of off-loading terminals differ based on their
proposed location. LNG facilities to be located on shore,
or off-shore but within the “territorial seas” of the United
States, are subject to the siting rules of FERC at the fed-

eral level.’® But LNG facilities to be located off-shore and
outside the U.S. territorial seas are subject to the more un-
familiar siting and licensing rules of the Deepwater Port
Act, as amended by the Maritime Transportation Security
Act of 2002.14

Siting and Licensing of LNG Facilities Under the
Deepwater Port Act

DPA Jurisdiction

The DPA was originally enacted in 1974 in order to
allow the new generation of deep-draft oil supertankers
then being put into service to unload at deepwater termi-
nals off-shore, because many U.S. ports were too shallow.
In 2002 the law was amended to include natural gas (i.e.,
LNG) terminals. The law now defines deepwater ports as

a fixed or floating man-made structure
other than a vessel, or group of such
structures, that are located beyond State
seaward boundaries and that are used
or intended for use as a port or terminal
for the transportation, storage, or further
handling of oil or natural gas for trans-
portation to any State . . . and for other
uses not inconsistent with the purposes
of this chapter, including transporta-
tion of oil or natural gas from the United
States outer continental shelf.!®

The act goes on to clarify that for natural gas (LNG)
facilities, the term “deepwater port” includes, and thus
the law’s obligations and responsibilities extend to—

all components and equipment, including
pipelines, pumping or compressor sta-
tions, service platforms, buoys, mooring
lines, and similar facilities that are pro-
posed or approved for construction and
operation as part of a deepwater port, to
the extent that they are located seaward
of the high water mark and do not in-
clude interconnecting facilities.!®

“State seaward boundaries” is an important term, since
on the landward side of those boundaries the DPA is
not applicable. It is not separately defined in the Act,
and neither is the term “territorial seas,” which is

often used as a shorthand term to explain the extent

of DPA jurisdiction. The terms are in common usage

in international and maritime law, however, and are
understood as follows. The extent of these areas is
generally measured from the “baseline,” a line drawn
connecting points of land that protrude into the ocean
(thus enclosing bays, coves, inlets, islands, etc.). In the
U.S., state boundaries are generally considered to extend
to 3 nautical miles from the “baseline,” except for Texas
and Florida which, for historical reasons, extend to 9

6 NYSBA The New York Environmental Lawyer | Winter/Spring 2007 | Vol. 27 | No. 1



nautical miles. “Territorial seas” extend out to 12 nautical
miles from the baseline; the “contiguous zone” extends
from 12 to 24 nautical miles; and the “exclusive economic
zone” extends out to 200 nautical miles. Beyond that lie
the “high seas.” The U.S. also claims certain sovereign
authorities out to 200 miles from the baseline.”

Thus, the proposed Safe Harbor LNG terminal de-
scribed above would be subject to DPA jurisdiction be-
cause it is more than 3 miles beyond the baseline along
the south shore of Long Island, New York. (Although it is
in fact more than 12 miles from the shore of Long Island,
it is still within the territorial seas of the U.S. as they are
mapped in this area.) By contrast, the Broadwater LNG
terminal proposed for Long Island Sound, also described
above, would not be subject to DPA jurisdiction. Although
Broadwater would be situated more than three miles from
both New York and Connecticut, the entire Long Island
Sound is inside the “baseline,” and thus none of the
Sound is outside of “State boundaries” for the purposes
of DPA jurisdiction.

DPA Licensing Authority

Whereas FERC is the federal licensing agency for
proposed LNG terminals on-shore or within state bound-
aries, the Secretary of Transportation is designated as the
federal licensing official for proposed facilities that fall
under DPA jurisdiction. In June, 2003 the Secretary of
Transportation delegated that authority to the Maritime
Administrator, the head of the U.S. Maritime Adminis-
tration (MARAD). The licensing process itself is shared
jointly between MARAD and the U.S. Coast Guard
(USCG). MARAD is primarily responsible for the finan-
cial reviews; USCG is responsible for project engineering,
operations, safety, and environmental reviews, including
compliance with the National Environmental Policy Act
(NEPA). USCG serves as the lead federal agency in the
preparation of any required NEPA documents, such as
an Environmental Impact Statement (EIS). Other federal
agencies with relevant expertise, such as the Environ-
mental Protection Agency (EPA), the U.S. Army Corps of
Engineers, the Fish and Wildlife Service and the National
Marine Fisheries Service, are brought into the process by
MARAD and/or USCG.

Procedural Timetables

It is, arguably, with respect to the rigorous and rigid
timetables established in the statute for the review pro-
cess, that permitting under DPA differs most from the
permitting programs with which environmental attorneys
are likely to be more familiar. Under the DPA, the federal
government (including all its participating agencies) has
a total of only 26 calendar days from the date a license
application is submitted to determine whether or not it is
complete. If a determination is made that the application
is not complete, the clock stops until an augmented appli-
cation is submitted.

From the day a determination is made that an ap-
plication is complete, the clock starts ticking again—and
ticking fast. A Notice of Application must promptly be
published in the Federal Register. From the date of that
publication, a total of 240 calendar days are allotted for
the entire NEPA process, including public scoping on the
environmental review, public meetings, and preparation
of the EIS or other required document(s). By Day 240 the
last public meeting must have been held, and there begins
a 45-day federal and state agency review period; Day 285
is the last day for agency and public comment; and by
Day 330 the Record of Decision (ROD) on the DPA license
application must be issued.!®

These are undeniably ambitious and demanding
schedules for such complex projects. In May, 2004 the
Director of the White House Task Force on Energy Project
Streamlining issued a “Memorandum of Understanding
on Deepwater Port Licensing” signed by 11 federal agen-
cies.!” The intent of the MOU is to establish a process to
facilitate the timely processing of DPA applications. The
participating agencies agree to:

* work together with applicants and other stakehold-
ers, both before and after complete applications are
filed;

* attempt to build a consensus among the govern-
ment agencies;

e identify and resolve any issues as quickly as pos-
sible; and

* expedite the environmental review required for li-
censing decisions associated with deepwater ports.

Licensing and Environmental Review Criteria

The DPA sets out criteria and conditions pursuant
to which the Secretary of Transportation may issue a li-
cense.?’ These include (but are not limited to) the follow-
ing:

¢ the applicant is financially responsible;

e construction of the proposed port is deemed to be
in the national interest;

® best available technology will be used to prevent
or minimize adverse impact to the marine environ-
ment;

e the EPA Administrator has not found that the pro-
posed port will not conform to applicable provi-
sions of the Clean Air Act, Clean Water Act, and
Marine Protection, Research and Sanctuaries Act
(also known as the Ocean Dumping Act)?!; and

e the governor of any “adjacent coastal state”? ap-
proves, “or is presumed to approve” of the license.

This last criterion or condition invests adjacent state
governors with considerable power over the fate of a pro-
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posed deepwater port. In a related section of the DPA the
matter is stated very bluntly: “The Secretary [of Transpor-
tation] shall not issue a license without the approval of
the Governor of each adjacent coastal State.”?

The Act further requires the Secretary of Trans-
portation, in consultation with the other most directly af-
fected federal agencies, to promulgate regulations setting
forth “environmental review criteria,” consistent with
NEPA, which will be used to evaluate potential impacts
of deepwater ports,?* including (but not limited to):

¢ impacts on the marine environment;

e effects on oceanographic currents and wave pat-
terns;

e effects on other, alternate uses of the oceans and
navigable waters (such as scientific study, fishing
and other resource exploitation);

e potential dangers to the port from waves, winds,
weather and geological conditions, and steps that
can minimize such dangers;

e effects of associated land-based developments; and
e effects on human health and welfare.

The regulations called for by the DPA have been promul-
gated and are codified at 33 CFR Part 148. Related regu-
lations governing deepwater port equipment require-
ments and safety are codified at Parts 149 and 150.

Enforcement

Provisions for suspension or revocation of licenses,
and enforcement provisions, are included in the DPA. As
to the former, the Act provides that if a licensee fails to
comply with an applicable provision of the law or regu-
lations, a civil judicial action can be filed in U.S. District
Court seeking to suspend the license or—if the failure
to comply is “knowing” and continues for more than 30
days after notification thereof—to revoke the license.?®
The Secretary of Transportation is also given administra-
tive enforcement authority to take quick action pending
completion of such a judicial proceeding:

If the Secretary determines that imme-
diate suspension of the construction or
operation of a deepwater port or any
component thereof is necessary to protect
public health or safety or to eliminate im-
minent and substantial danger to the en-
vironment, he shall order the licensee to
cease or alter such construction or opera-
tion pending the completion of a judicial
proceeding pursuant to subsection (a) of
this section.?

A suite of enforcement authorities—administrative,
civil judicial and criminal—is also provided by the Act:?

¢ The Secretary of Transportation can issue unilateral
administrative orders requiring compliance with
any statutory or regulatory provision, and estab-
lishing a schedule for coming into compliance.

* A civil judicial action can be filed, seeking penalties
of up to $25,000 per day per violation, and/or seek-
ing appropriate equitable relief “to redress a viola-
tion.”

* Willful violations can be prosecuted criminally as a
misdemeanor.

* Under specified circumstances, vessels used in vio-
lation of the Act and regulations can be held liable
in rem for any civil penalty or criminal fine.

Conclusion

Because relatively few deepwater ports have in fact
as yet been licensed under the Deepwater Port Act, many
environmental lawyers—as suggested at the start of this
article—are likely to be unfamiliar with its provisions.

As it turns out, most of the substantive provisions of the
law are not much different from the usual environmental
permitting programs that practitioners are accustomed to
deal with on a regular basis. Greater dissimilarities may
be found in the procedural aspects of the DPA, including
the stringent and ambitious time schedules for review of
and decision about an application, and some novelty in
the cast of characters, with MARAD in the lead and the
U.S. Coast Guard in a primary supporting role. Another
interesting difference is that the states have no actual per-
mitting authority, but nevertheless have very considerable
power over the process.

If the current boom in LNG terminal proposals is sus-
tained, and if even a fraction of the proposals move into
the application and licensing phase, many environmental
lawyers who a few years ago did not know the law ex-
isted will find themselves fast becoming experts on the
subject.

Endnotes

1. Any opinions expressed herein are the author’s own, and do not
necessarily reflect the views of the U.S. Environmental Protection
Agency (EPA). The author gratefully acknowledges the invaluable
assistance he received in compiling much of the information set
out in this article from his colleague Grace Musumecci and her
staff in the Environmental Review Section of EPA Region 2.

2. 33 U.S.C. §§ 1501-1524, January 3, 1975, as amended 1984, 1990,
1995, 1996 and 2002.

3. LNG Overview, Federal Energy Regulatory Commission (FERC),
<http:/ /www.ferc.gov /for-citizens/Ing.asp>.

4. Liquified Natural Gas (LNG), <http://www.naturalgas.org/Ing/Ing.
asp> There was an earlier, tentative “boomlet” in LNG commerce
in the late 1970s and early 1980s. The economics proved to be less
favorable than expected, however, and two of the nation’s four
LNG terminals dating from that era were actually mothballed
for many years during which domestic production of natural gas
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Wikipedia, <http://en.wikipedia.org/wiki/LNG>.
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<http:/ /www.ferc.gov/industries/Ing/indus-act/terminals/
exist-prop-Ing.pdf>.

LNG is safer than a layperson might assume, because it is

not explosive in its liquid state. When regasified, it is also not
explosive if it is unconfined. For more information on LNG safety
see: <http:/ /www.ferc.gov /for-citizens/Ing.asp>.

Region 2, which includes New York, New Jersey, Puerto Rico and
the U.S. Virgin Islands.

<http:/ /www.ferc.gov/industries/Ing/indus-act/terminals/
exist-term/penuelas.asp>.

<http:/ /www.bpcrownlanding.com/posted /569 /2006_06_15_
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dispute between the states of New Jersey and Delaware over
which state has jurisdiction of that portion of the Delaware River
in which the off-loading pier would be located. Delaware asserts
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to the New Jersey shoreline. New Jersey disputes this assertion.
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a Special Master to review the facts and provide a report. The
Special Master’s report was submitted to the Court on April 12,
2007, recommending a decision generally in favor of Delaware.
See: http:/ /www.pierceatwood.com/files /301_PLD%20Report%2
00f%20Special %20Master%20PDF%20(W0725778).PDF.

<http://www.broadwaterenergy.com/>.

Man-Made Island in Ocean Proposed as Terminal for Natural Gas,
Bruce Lambert, New York Times, 1/27/06, Section B, page 2.

<http:/ /www.ferc.gov /for-citizens/about-ferc.asp> Under the
Natural Gas Act, 15 USC §§ 717 et seq, FERC is the licensing
authority for LNG terminals constructed on shore, or off-shore
within the territorial seas. (In 2005 Congress amended the Act to
streamline the licensing approval process.) The Act gives FERC
exclusive authority to approve or deny an application to site,
construct, expand or operate an LNG terminal. Nevertheless,
other federal agencies such as the Army Corps of Engineers

and the EPA, and/or states with delegated programs under the
Clean Water Act (CWA), Clean Air Act (CAA) or Coastal Zone
Management Act (CZMA), retain their authority to issue federally-
required permits.

e With respect to the CZMA, the LNG project proponent must
certify that the proposed activity in a designated coastal zone
complies with the enforceable policies of the affected state’s
coastal zone management program. If the state does not
concur with the certification, no FERC approval to construct
may be granted. A finding of inconsistency can be appealed
to the Secretary of Commerce.

e With respect to the CWA, a § 401 certification of compliance
with the state’s water quality standards is required from
the responsible state agency for any activity (including
construction and operation of LNG import facilities)
that may result in a discharge into navigable waters. If
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18.
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20.
21.

22.

23.

24.
25.
26.
27.

the certification is denied, the LNG facility cannot be
constructed. A § 404 permit is required from the U.S. Army
Corps of Engineers for discharge of dredged and fill material.
The Corps permit also requires applicants to obtain § 401
certification, which can be blocked as stated above.

*  With respect to the CAA, a pre-construction permit is
necessary for any major new source of air pollution, and a
Title V operating permit is required for any major source
of air pollution. If the responsible state agency (or EPA, if
the state is not authorized or delegated) does not issue the
permit, the project cannot go forward.

An affected state also has the ability to be a cooperating agency
with FERC during the review of a project under the National
Environmental Policy Act (NEPA), and can contribute to the
complete environmental review of the proposal.

The Maritime Transportation Security Act is at 116 Stat. 2086,
Public Law 107-295, Nov. 25, 2002.

33 US.C. § 1502(9)(a).
33 US.C. § 1502(9)(c).

See, e.g., Primer on Ocean Jurisdiction—Drawing Lines in the Water,
published by the (now defunct) U.S. Commission on Ocean Policy,
<http:/ /www.oceancommission.gov /documents/full_color_rpt/
03a_primer.pdf#search=%22200%20mile%20limit%20%2B%20US%
22>. See also: Convention on the Territorial Sea and the Contiguous
Zone, 29 April 1958, <http:/ /fletcher.tufts.edu/multi/texts/
BH363.txt>.

33 US.C.§1504.

These are the Departments of the Army, Commerce, Defense,
Energy, Homeland Security, Interior, State and Transportation,

the EPA, FERC and the White House Council on Environmental
Quality (CEQ). The MOU itself can be found at: <http://www.etf.
energy.gov/pdfs/DPA_MOU.pdf#tsearch=%22Memorandum%?20
of%20Understanding%20Related %20t0%20the%20Licensing%200f
%20Deepwater%20Ports%22>.

33 U.S.C. § 1503(c).

The Clean Air Act is at 42 U.S.C. §§ 7401 et seq. The Clean Water
Actis at 33 U.S.C. §§ 1251 et seq. The Ocean Dumping Act is at 33
U.S.C. §§ 1401 et seq.

Defined as a coastal state that would be directly connected by
pipeline to a deepwater port, or is located within 15 miles of
such a port, or is otherwise so designated by the Secretary of
Transportation. 33 U.S.C. § 1502(1).

33 U.S.C. § 1508. If the governor fails to transmit his approval
or disapproval to the Secretary within 45 days after the last
public hearing on the application, then “such approval shall be
conclusively presumed.”

33 US.C. § 1505.
33US.C. § 1511(a).
33US.C.§1511(b).
33US.C.§1514.

Walter Mugdan is Director, Division of Environ-
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tection Agency, Region 2, in New York City.
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Parker Continues a Long Tradition: How People v. Wesley
Affected a Toxic Tort Case Twelve Years Later

By Robert Kenney

The recent New York Court of Appeals decision in
Parker v. Mobil Oil Corp.! seems to have caught many off
guard. After bracing for affirmation of a seemingly higher
Frye standard,? the legal community was surprised with
the Court’s broad strokes. At first blush, the Parker decision
appears to open the gate and cinch it closed at the same
time. As a result, Parker continues to be the subject of wide
debate. But, one thing is certain: New York remains a Frye
state.

Focusing on causation of alleged disease from expo-
sure to a toxic substance, the Court of Appeals made three
pronouncements. First, experts may rely on means other
than the precise quantification of the dose response rela-
tionship to demonstrate causation. Second, where a case
meets the general liability test under Frye, the admissibil-
ity of expert testimony will turn on specific reliability—or
foundation. Third, the Court observed in a footnote that
the principles behind Daubert are “instructive” for the
foundation analysis.

Speculation abounds that Parker has opened a fresh
chapter in the New York Frye saga. This, however, may be
an overstatement. While it is true that the Court of Appeals
has now crystallized various principles, the standards
themselves are not new. For instance, New York courts
have long considered methodologies other than dose
response as viable methods to establish causation. Well
established are forms of extrapolation such as differential
diagnosis, comparison to studies and mathematical model-
ing. So, the Parker Court has not opened the gate as per-
haps it may first seem.

That a foundation inquiry naturally springs from the
Frye test likewise is not a new idea. Indeed, as the Court of
Appeals proclaimed in its 1994 People v. Wesley decision,’
foundation has always been a prerequisite for admission of
any evidence. Wesley is most often cited as the seminal case
that—with a footnote—established New York as a “post-
Daubert” Frye state.* But, the case goes deeper than that.

The Wesley Court addressed DNA profiling in the con-
text of criminal trials. The prosecution presented witnesses
at trial to testify that DNA tests showed blood on the de-
fendant’s t-shirt belonged to a murder victim. DNA testing
was a relatively new science at the time of trial —1988—so
the trial court conducted a Frye hearing on the technique.
The trial court then admitted the testimony, finding that
DNA testing had become a generally accepted science.
When the trial concluded, the jury convicted the defendant
of murder.

The Supreme Court of the State of New York, Appel-
late Division, Third Department affirmed the conviction®
and the Court of Appeals granted the defendant’s request
for review.” The Court of Appeals’ majority affirmed, find-
ing that DNA evidence was generally accepted as reliable
in the scientific community. Without analysis, the majority
found also that the prosecution had laid a proper founda-
tion for admission of the DNA tests at trial.3

Chief Judge Kaye, joined by Judge Ciparik, concurred
in affirming the guilty verdict because the prosecution pre-
sented enough evidence of guilt at trial without the DNA
evidence. But, the concurring judges split with the majority
on the admissibility of DNA evidence at trial. Their differ-
ence with the majority was focused on two key findings:
First, that DNA testing had been accepted by the scientific
community as reliable at the time of trial in 1988; and sec-
ond, that the prosecution had laid a sufficient foundation
to admit the evidence.’

Addressing Frye, the concurring judges agreed with
the majority that the issue was “whether . . . the accepted
techniques, when performed as they should be, generate
results generally accepted as reliable in the scientific com-
munity.”! They then focused on various publications that
discussed the difficulties of DNA fingerprinting compared
with simply identifying the DNA structure within a par-
ticular sample. The concurring judges also accepted one
defense expert’s testimony that the procedures were too
new for science to validate. In the end, they found that fo-
rensic DNA analysis was still in its infancy and had not yet
been generally accepted by the scientific community. ! So,
they believed, the trial Court erred in admitting the DNA
evidence at trial. The concurring judges next turned to the
foundation inquiry.

The Wesley majority had stated that the “issues of a
proper foundation and of the adequacy of laboratory pro-
cedures here are not before us, though some of the argu-
ments made by the parties appear not to make this distinc-
tion.” But the concurring opinion pointed out that the trial
court had not properly considered the foundation element,
“relegating” it instead “for weighing by the jury.” Thus,
the trial court did not consider whether the “methodology
and procedures were adequate to assure the reliability and
accuracy of the results.”!2

The concurring judges recognized that the foundation
element, like the Frye determination, “goes to admissibility
of the evidence, not simply its weight.” They then stated
that “in each case, the court must determine that the labo-
ratory actually employed the accepted techniques.”'> As

10 NYSBA The New York Environmental Lawyer | Winter/Spring 2007 | Vol. 27 | No. 1



a result, a case can turn, not on whether the theory and
methodology are generally accepted, but on whether the
experts carried them out properly.

The concurring judges found that the prosecution did
not establish the proper foundation because its experts did
not follow proper methodologies and procedures for DNA
testing. The concurring opinion concluded that the DNA
evidence should not have been admitted at trial for this
reason as well.14

The Court of Appeals embraced this reasoning some 12
years later in the unanimous Parker decision. In Parker, the
plaintiff intended to call experts to testify that his 16-year
exposure to gasoline containing benzene caused him to de-
velop acute myelogenus leukemia (“AML”). The plaintiff’s
experts stated that his illness was caused by “extensive”
exposure to gasoline and that he had an “abundant op-
portunity for exposure to benzene.” The plaintiff’s experts
then linked these general statements to a study of oil refin-
ery workers that found a relationship between increased
levels of benzene exposure and leukemia. In doing so, the
experts concluded that the plaintiff had “far more exposure
to benzene” than the oil workers.

The defendants moved to preclude the experts under
Frye and for summary judgment. The trial court denied the
motions and the defendants appealed. The Supreme Court
of the State of New York, Appellate Division, Second De-
partment reversed the trial court and dismissed the case.!
The Second Department first established that to prove cau-
sation in a toxic tort case, a plaintiff must set forth his ex-
posure level to the toxic substance, that the substance can
cause the disease (general causation) and that plaintiff’s
exposure likely caused the disease (specific causation). The
Second Department then found that the proposed experts’
opinions were speculative and did not meet the test. Spe-
cifically, the experts did not articulate with any specificity
the plaintiff’s benzene exposure level, did not quantify the
dose response relationship between benzene and AML,
and did not address specific causation in any fashion.!®

The Court of Appeals affirmed on different grounds.!”
In the opinion, which Judge Ciparik authored, the Court
agreed that a three-step analysis—showing plaintiff’s
exposure to a toxin, general causation and specific causa-
tion—was necessary to show causation.!® But, the Court
overruled portions of the Second Department decision in
finding that Frye does not always require experts to “quan-
tify exposure levels precisely” and that dose response is
not the only means to meet the test. According to the Parker
Court, experts can establish toxic tort causation in many
ways, “provided that whatever methods an expert uses to
establish causation are generally accepted in the scientific
community.”? The Court sustained the use of extrapola-
tion methods such as differential diagnosis, mathematical
modeling, and qualitative reasoning for causation opin-
ions. The Court also found that comparative studies would
be appropriate—so long as the proponent could show how

the plaintiff’s exposure related to the subjects in the stud-
(05,20
ies.

When the Court turned to the facts in Parker, it car-
ried the analysis beyond Frye. Citing Wesley, the Court
confirmed that proponents of expert testimony must show
not only general reliability, but specific reliability—or
foundation—as well.! The Parker Court did not conduct
a Frye analysis because the experts did not use novel tech-
niques.? Instead, the Court looked to whether the method-
ologies that the experts used provided “a reliable causation
opinion without using a dose-response relationship and
without quantifying [plaintiff’s] exposure.”?*

The Parker Court found that the Second Department
properly excluded the opinion of plaintift’s first expert, a
toxicologist and epidemiologist, because his citation to an
epidemiological study of refinery workers was insufficient
to establish causation. While the expert claimed that plain-
tiff had “far more exposure to benzene” than the refinery
workers, he did not establish the workers” exposure level
or how plaintiff exceeded it. Thus, plaintiff’s first expert
failed to support his conclusory statement as necessary for
a proper foundation.?

Likewise, plaintiff’s second expert, a medical doctor
specializing in occupational medicine and epidemiology,
failed to back up his claims that plaintiff’s frequent expo-
sure to excessive quantities of both liquid and vapor gaso-
line caused his AML. The Court found that even though
“an expert is not required to pinpoint exposure with
complete precision,” the expert’s statement could not “be
characterized as a scientific expression of plaintiff’s expo-
sure level.”? Thus, the Second Department’s exclusion of
plaintiff’s second expert’s testimony also was proper.

Neither expert cited studies or otherwise established a
causal relationship between AML and benzene as a compo-
nent of gasoline. While the Court found the experts’ theo-
ries and methodologies did not require a Frye analysis, the
Court nevertheless found that plaintiff’s experts did not
properly employ the accepted methodologies. Thus, their
opinions lacked foundation and the Second Department
was right to exclude them. On this basis, the Court of Ap-
peals affirmed the Second Department’s decision.

Speculation has it that Parker may signal a transition
to the Daubert standard or a hybrid analysis in New York
because of the Court’s statement in a footnote that Daubert
cases are “instructive.”?® But, that is unlikely. The Parker
Court pointed to Daubert decisions only in its analysis of
the reliability of experts” methodologies. The general ac-
ceptance of methodologies—although one prong of the
Daubert test—also is part of the Frye analysis in toxic ex-
posure cases. As the Parker decision suggests, New York
remains a Frye state.?” So, it does not appear that the Court
of Appeals will allow Daubert principles to creep into the
Frye analysis.
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The October 2006 Parker decision already has been
cited three times. Just a week after it was published, the
Second Department referred to Parker in another toxic ex-
posure case, Edelson v. Placeway Construction Corp.?8 In Edel-
son, the Second Department relied on Parker to preclude
the plaintiffs” experts. The Court found that the experts’
conclusory affidavit failed to establish that the plaintiffs’
alleged toxic chemical exposure caused their injuries.

In doing so, the Second Department further refined the
foundation issue discussed in both the Wesley concurring
opinion and the unanimous Parker decision. The Edelstein
Court states that “[a] plaintiff alleging injuries from a toxic
chemical exposure must provide objective evidence that the
exposure caused the injury.”?’ While the Court did not
define “objective evidence,” the language seems to narrow
the findings of Parker. As a result, Edelson could be ripe for
Court of Appeals review.

Two trial-level courts also have used Parker as a guide
in their decisions. In the first case, Adams v. Rizzo,>* the
court cited Parker to define plaintiffs” burden as the three-
step analysis for toxic exposure cases: exposure, general
causation and specific causation. The Court reasoned that
the plaintiffs did not meet the burden simply by asserting
that “lead poisoning is associated with and has, can or may
cause various neurodevelopmental inquiries in other chil-
dren.”?! In the second case, People v. Williams,*? the Court
cited to Parker, along with Wesley, for the general principles
and applicability of Frye in New York.

Aside from Edelson, Parker has not yet been tested.
But, the Court of Appeals may soon get the opportunity
to further define the Parker standards. Another case that
is destined for the Court of Appeals is Nonnon v. City of
New York, which the Supreme Court of the State of New
York, Appellate Division, First Department decided in June
2006.% The Nonnon plaintiffs alleged that their 16-year
exposure to toxic chemicals from a nearby landfill caused
leukemia and other diseases. The defendants moved to
dismiss certain claims, arguing that the scientific method-
ologies the experts used were insufficient to establish cau-
sation. In the alternative, the defendants asked for a Frye
hearing. The plaintiffs, on the other hand, argued that their
experts’ methodologies—epidemiology and toxically—
were generally accepted by the scientific community.

The First Department majority agreed with the plain-
tiffs. The Court found that because epidemiology and toxi-
cology were not novel methodologies, a Frye determination
was not warranted. The Court did not address whether the
methodologies, as used by the plaintiffs” experts, sufficient-
ly established causation. Reminiscent of Wesley, the Court
simply stated that the experts had laid a proper foundation
and, therefore, denied the defendants” motion.

The dissenting judges, looking to the Wesley concur-
ring opinion, wrote that plaintiffs” experts failed both the
Frye test and the foundation inquiry. The dissent argued
that the Frye issue in Nonnon is not whether epidemiology
and toxicology are accepted practices. Instead, the dissent

saw the issue to be whether the scientific community ac-
cepted the experts’ theories, based on those disciplines,
that the landfill could cause plaintiffs” injuries.

The dissent found that the plaintiffs” experts had
“failed to use generally accepted scientific methodology.”
Sounding a lot like the Court of Appeals in the Parker deci-
sion to come, the dissent found the expert’s conclusions to
be speculative “given the absence of any data, any refer-
ence to scientific authority or treatises, or other corroborat-
ing evidence.”?* Thus, the Nonnon dissent reasoned that
the experts failed the foundation inquiry.

Nonnon appears to be a logical next step in the Wesley-
Parker chronicle. Edelson may not be far behind. As these
cases illustrate, Parker is not the final word in this field.
Courts now will grapple with Parker’s application. Experts
will continue to present novel theories. And, Frye will con-
tinue to evolve. But, as the recent cases demonstrate, this
evolution contemplates Frye’s survival in New York.
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PCBs in Building Materials: An Emerging Issue

By Douglas H. Zamelis

The three-letter abbreviation for the infamous poly-
chlorinated biphenyl molecule, or “PCB,” is well known
to the general public. In 1981, former New York Governor
Hugh Carey offered to swallow a glassful of PCBs follow-
ing the cleanup of the Binghamton State Office Building.!
General Electric legally discharged tons of PCBs into the
Hudson River requiring dredging of the river bottom.?
But what the general public does not know—and indus-
try insiders and regulators are beginning to recognize and
acknowledge—is that many buildings constructed prior
to 1978, including schools, were constructed with certain
building materials manufactured with PCBs before the
federal government banned their manufacture and dis-
tribution.? Surprising to many is that unless a particular
building material is to be removed or otherwise disturbed
by demolition or renovation, there is no legal requirement
to test for PCBs. As a result, PCBs continue to leach out of
these building materials resulting in their release to the
environment, thereby increasing the potential for expo-
sure to the public.

In 2004, the Harvard School of Public Health pub-
lished a study of PCBs in building materials.* Twenty-
four buildings in the Greater Boston area were tested and
eight were found to be constructed with such building
materials as caulk, sealants, and gaskets containing more
than 50 parts per million or “ppm” PCBs. The Harvard
study concluded that the problem of PCBs in building
materials could be widespread, and recommended rou-
tine testing of caulk and other building materials.

Dr. Daniel Lefkowitz, the parent of a child attend-
ing French Hill Elementary School in Yorktown Heights,
Westchester County, read the Harvard study.” He deter-
mined his son’s elementary school was built in 1969, and
that the windows had been replaced in 2003. It was not
difficult to find pieces of old window caulk on the ground
outside the school as no special care had been taken with
the caulk during the window replacement project two
years earlier. A sample of the caulk and some surround-
ing surface soil were sent to an environmental laboratory
for analysis. Imagine Dr. Lefkowitz’s surprise when the
laboratory reported that the caulk contained 38,000 ppm
PCBs, which is 760 times the hazardous waste threshold
under New York State Department of Environmental
Conservation regulations.® The soil from his son’s school
grounds was likewise found to contain greater than one
ppm PCBs, well above the soil cleanup objective for un-
restricted use at New York Inactive Hazardous Waste
Disposal Sites.”

Dr. Lefkowitz’s discovery resulted in the excavation
and removal of substantial quantities of contaminated
soil from the school grounds. His findings echoed the
conclusion of the Harvard study that many buildings
constructed prior to 1978 contain building materials with
PCBs which were legally manufactured and incorporated
into the building materials before the federal government
prohibited the manufacture and distribution of PCBs in
1977. It is when these building materials are disturbed
by other than properly trained workers that there is the
greatest potential for release of PCBs to the environment.
The standard contractor method for caulk removal has
been to remove as much as possible with a hand tool, and
then to mechanically grind off any remaining caulk, as
modern silicone-based caulks require a clean substrate to
adhere to.® Once released to the environment, exposure
pathways for humans include inhalation, digestion, and
dermal absorption.

“IW]hat the general public does not know
... Is that many buildings constructed
prior to 1978, including schools, were
constructed with certain building materials
manufactured with PCBs before the federal
government banned their manufacture
and distribution.”

The PCB is a family of synthetic chemicals formed by
the addition of chlorine to the biphenyl molecule.” The
biphenyl molecule is composed of two carbon-based ben-
zene rings linked by a single carbon bond, leaving ten re-
maining positions on the coupled benzene rings for either
a hydrogen atom, or the substitution of a chlorine atom.
Chlorine, a chemical bully, steals electrons from other at-
oms in a chemically disruptive reaction called oxidation.
Benzene is a Group A known human carcinogen.!? The
substitution of one chlorine for one hydrogen creates a
monochlorinated biphenyl, two chlorines creates a dichlo-
rinated biphenyl, three chlorines a trichlorinated biphe-
nyl, and so on. “Poly,” from the Greek meaning “many,”
is the name given to the collective family of chlorinated
biphenyl molecules.

Monsanto, the only domestic industrial manufacturer
of PCBs, manufactured more than 1.5 billion pounds of
PCBs from 1929 to 1977.11 PCBs, which are clear to yel-
lowish in color and range from liquid to waxy solid, were
marketed under many names, most common of which
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was the “Aroclor” series. PCBs were also sold under
about 100 other trade names, including Therminol, Clo-
phen, Pydraul, and Solvol.!?

The PCB was the shining example of better living
through chemistry. PCBs are non-flammable, chemically
very stable, have a very high boiling point, and conduct
heat very effectively.!> PCBs were thus useful in hundreds
of commercial and industrial applications including
electrical equipment containing dielectric fluids such as
transformers and capacitors. PCBs were also used in heat-
transfer media, hydraulic equipment, fluorescent light
fixtures, plasticizers, rubber products, carbonless copy
paper, pigments, dyes, paints, and caulk.

Medical and environmental science soon caught up
with the PCB, much as they did with mercury, lead, as-
bestos, and chlorinated solvents. A potent combination of
benzene rings and chlorine, PCBs are a confirmed animal
carcinogen and are a probable human carcinogen.'* PCBs
have very low solubility in water, are highly soluble in
fat, and bioaccumulate in the fatty tissues of living organ-
isms.!® The consumption of many smaller organisms with
concentrations of PCBs by larger organisms results in bio-
magnification up the food chain. PCBs are highly mobile
in the environment and are very persistent.'® Concentra-
tions of PCBs have been detected in Antarctica.'” Expo-
sure to PCBs suppresses human immune system response
and can have reproductive system effects, including re-
duced conception rate and reduced birth weight.!® PCBs
are an endocrine disruptor, and exposure suppresses neu-
rological development.!”

In light of the adverse environmental and health
effects, Congress enacted in 1976 the Toxic Substances
Control Act, or TSCA.2° TSCA eventually prohibited the
further manufacture, processing, and distribution of PCBs
in commerce.?! The manufacture of PCBs ceased in the
U.S. in 1977.22 The United States Environmental Protec-
tion Agency regulations authorize the use of PCBs in
limited circumstances? and characterize other existing
applications which contain greater than 50 ppm PCBs
as an unauthorized use.?* Any person who violates the
requirements of TSCA or its regulations faces civil penal-
ties of up to $32,500 per day, and any knowing and willful
violation can result in imprisonment and other criminal
penalties.?

Given the adverse health effects of PCBs, and the
recognition that many buildings, including schools, built
before 1978 contain building materials with PCBs which
can leach and spread into and onto the outside of build-
ings, one might expect the federal and state governments
to move swiftly to address the concern. That has not been
the case. The New York State Education Department be-
came aware of the Harvard study in 2004?° and inquired
of architectural and engineering design firms throughout
New York State as to whether certain school building

materials such as window caulking were being tested for
PCBs as part of demolition and renovation projects.?” The
responses indicated that few design firms were testing
for PCBs.?® The New York State Education Department
indicated it would be addressing the issue in consultation
with the New York State Departments of Health and En-
vironmental Conservation.?” The New York State Depart-
ment of Health and the State Education Department are
presently preparing applicable guidance for school build-
'1ngs.30 However, no regulations, guidance, or instructions
have been forthcoming.

Similarly, the federal government has been slow to
react. USEPA is understandably unsure of how to address
the potential threat to human health and the environ-
ment created by the release of PCBs from materials which
may exist in millions of buildings throughout the United
States. While building materials which contain greater
than 50 ppm PCBs are technically an unauthorized use
under TSCA, USEPA does not possess the funding or
personnel to undertake an enforcement initiative of such
enormous scope and magnitude.

Public and private building owners, design profes-
sionals, and contractors are on their own when it comes
to compliance with the myriad laws and regulations ap-
plicable to PCBs. Until the issue is eventually addressed
in legislation, regulations, or guidance, building owners,
design professionals, and contractors should address
this issue head on and all must accept the fact that the
proper identification and management of building materi-
als containing PCBs may substantially increase the cost
of certain demolition and renovation projects. Improper
management of PCB building materials could cause the
release of PCBs and create the potential for human expo-
sure inside and outside such buildings. Failure to strictly
comply with all laws and regulations applicable to PCBs
may subject building owners, design professionals, and
contractors to substantial civil and criminal enforcement
by governmental regulators and create exposure to civil
liability from third parties.
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Saving the Endangered Species Act

By David Johnson

To put the claim of the State upon title is
to lean upon a slender reed. Wild birds
are not in the possession of anyone; and
possession is the beginning of ownership.
The whole foundation of the State’s rights
is the presence within their jurisdiction
of birds that yesterday had not arrived,
tomorrow may be in another State and in
a week a thousand miles away. . . . Here

a national interest of very nearly the first
magnitude is involved. It can be protected
only by national action in concert with
another power. The subject matter is only
transitorily within the State and has no
permanent habitat therein. But for the
treaty and statute there soon might be no
birds for any powers to deal with. We see
nothing in the Constitution that compels
the Government to sit by while a food
supply is cut off and the protectors of our
forests and our crops are destroyed.!

Oliver Wendell Holmes

Recently, the Endangered Species Act has come under
attack in Congress? and is potentially in danger in the
courts.? With the limitation of the Commerce Clause* as a
constitutional grant of authority in United States v. Lopez,
United States v. Morrison,® and recently SWANCC,” the
Endangered Species Act could be the next piece of legisla-
tion to be rejected under this limited interpretation of the
Commerce Clause. But there is hope yet for the Endan-
gered Species Act. The Property Clause, a lesser known
and much less used power of Congress, could provide the
constitutional authority needed to save the Endangered
Species Act.

The Property Clause of the United States Constitu-
tion® gives broad powers to the federal government to
regulate activities on its own property. These powers have
also been used to regulate activities off federal lands when
those activities have or could have affected the federal
lands.? External applications of the Property Clause have
been successfully upheld on inholdings surrounded by
federal land,!? as well as on state or private land adjacent
to the federal land.!!

Even though federal agencies occasionally rely on this
power, the extent to which this extraterritoriality applica-
tion of the Property Clause can regulate activities off fed-
eral lands has never been tested. Rather it has only been
applied in limited circumstances. Perhaps this is because
of an unwillingness to see that power, which is currently

vague and potentially unrestricted, limited by courts. This
unwillingness is only compounded by divisive opinion in
scholarly circles. While some commentators believe that
this power could be used expansively,'? others argue that
the power only extends to regulating, “closely adjacent,
nuisance-like activities.”!3

While the extent to which the Property Clause’s ex-
traterritorial application is unknown, it is not the purpose
of this article to determine the Clause’s limits. Rather this
article will attempt to apply current jurisprudence to a
widely supported and also widely reviled piece of envi-
ronmental legislation: the Endangered Species Act of 1973.
In Part I of the article, I will trace the historical develop-
ment of the extraterritorial application of the Property
Clause from Camfield' to the present in order to provide a
current understanding of the Clause. Part IT will attempt
to address some recent criticisms of the “without limita-
tions” ruling in Kleppe.'® Finally, Part III will apply the cur-
rent state of the law specifically to the preservation of the
Endangered Species Act.

I. The Evolution of the Property Clause

A. Early Applications

The language of the Property Clause as it relates to
Congress’ regulation, occupation, and use of lands owned
by the United States government is both inclusive and
unconditional: that Congress has the power to “dispose
of and make all needful Rules and Regulations respecting
the Territory or other Property belonging to the United
States.”'® While there are some “Classical” Property
Clause theorists who argue that Property Clause juris-
prudence has been misinterpreted and that the Clause
does not even authorize federal retention of public lands,
a thorough opposing analysis of the “Classical” Property
Clause theory has already been discussed.!” Instead, it is
this author’s view that even the narrowest reading of the
Clause grants to the federal government the power to reg-
ulate all those activities that occur on its own lands. The
Supremacy Clause further guarantees that any lawfully
enacted Property Clause authority will trump conflicting
state authority.'8

This uncompromising language seems to leave no
room for exceptions on federal property and in reality,
case law decided on the application of the Property Clause
has repeatedly supported this broad definition. Courts
have held that the United States “can prohibit absolutely
or fix the terms upon which its property may be used. As
it can withhold or reserve the land it can do so indefinite-
ly.”1 Moreover, when describing the extent of this power,
the Supreme Court has repeatedly stated that “power over
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the public lands thus entrusted to Congress is without lim-
itations.”?” The United States need not fear adverse pos-
session or prescription on its lands?! and its lands remain
free from any state action of eminent domain.?? Even early
case law on the matter allowed the federal government to
violate conflicting state law on its own property.

But while the use of federal power on federal lands is
unquestioned, it is the use of the Property Clause on non-
federal lands where the extent of Congress’ power is un-
known. In a trio of cases decided since 1897, courts have
held that Congress has the power to regulate private ac-
tivities which occur on private lands located within a state
when those activities impact federal lands or the purpose
for which federal land is reserved.

In the first of these cases, Camfield v. United States,?* the
United States applied a statute prohibiting the enclosure
of public lands to force the removal of fences which were
located on adjacent private land. The Supreme Court com-
pared the fences to a private nuisance and states that the
federal government has “the rights of an ordinary propri-
etor, to maintain its possession and to prosecute trespass-
ers.”? In the case of an established nuisance, “legislation
was necessary to vindicate the rights of the government as
a landed proprietor.”2

The Supreme Court further states that the govern-
ment’s rights go beyond that of an ordinary proprietor. It
is also the sovereign of such lands. The government is the
legislator and can enact laws to maintain their absolute
possession. The Court compares this right to the state
police power when it held that, like a state, the federal
government may enact legislation against the erection of
injurious fences which did not qualify as nuisances.

The Court found that when the United States enacted
legislation preventing the enclosure of their lands in 1885,
that legislation was enacted prohibiting “all enclosures
of public lands, by whatever means.”?” This statute was
able to withstand constitutional scrutiny in regards to
the defendants because of the application of the Property
Clause’s sovereign power over adjacent private property.
With the statute in place, the federal government was au-
thorized to enter upon the lands of a private individual
and remove any nuisance restricting entry onto public
lands. Any other result, the Court reasoned, would place
“the public domain of the United States completely at the
mercy of state legislation.”?8

A similar result was reached in 1927 when the United
State prosecuted an individual for leaving a fire unat-
tended near the public domain.? The Court found that
even though the fire was left on adjacent public lands, the
“purpose of the act depends on the nearness of the fire
[to the public lands], not upon the ownership of the land
where it is built.”%? It should be noted in Justice Holmes’
tersely worded opinion, that unlike in Camfield, there is
no discussion of whether this result could be reached on a
claim of nuisance.

One further early opinion on this matter was decided
by the Fourth Circuit.3! In that case, the Back Bay Water-
fowl Refuge was created by the federal government in
order to offer sanctuary as a feeding and resting area for
migrating waterfowl. The protection was designed to re-
store waterfowl populations, “whose numbers had plum-
meted during a century of mismanagement.”? But the
protection of the sanctuary was offset by the existence of a
private hunting club just outside the refuge, where hunt-
ers shot the waterfowl as they arrived. Consequently, the
federal government banned all hunting on 5,000 acres of
surrounding state and private land, including the hunting
club.

After the owner of the hunting club filed suit, the
Fourth Circuit held in favor of the government, holding
that even though the United States claimed no title to the
lands, the ban was necessary to support the refuge. The
government was thus able to prohibit all hunting within
that 5,000-acre area surrounding the refuge. Moreover, the
Court reversed the holding of the lower court that granted
compensation for the taking, stating that allowing the col-
lection of compensation in cases where the government
has not acquired any proprietary interest “would lead to
unfortunate limitations on the power of the Secretary.”*

B. Kleppe and Its Progeny

While early case law discussed the protection of fed-
eral land itself or for the purpose of that land, the most
important recent case in this field seemingly expanded
Congress’ Property Clause power by allowing the regula-
tion of wildlife associated with that federal land. In Kleppe
v. New Mexico,** the Court discussed the authority of
federal agencies to regulate wildlife on both federal and
non-federal lands. Under the suit, the state of New Mexico
challenged the constitutionality of the Wild Free-Roam-
ing Horses and Burros Act of 1971, which protects feral
horses and burros on public lands.® In order to effectuate
the statute, the Act authorized the federal government to
round up any animals which strayed off federal property
and bring them back to the federal lands.3

In the case, a group of burros were spotted near a
water source on federal lands. Stephenson, a cattle grazer
with a grazing permit complained to the Bureau of Land
Management, which refused to remove the burros from
the water source. Stephenson then complained to the
Livestock Board of New Mexico, which then rounded up
and removed 19 burros pursuant to the New Mexico Es-
tray Law. Each burro was seized on federal property and
sold at auction off federal lands. After this sale, the state
of New Mexico filed suit claiming that the Burros Act was
unconstitutional.

The State claimed that Congress possessed only two
types of power under the Property Clause: (1) the power
to protect federal property; and (2) the power to dispose of
and make all rules regulating the use of federal property.*”
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The Court rejected both of these arguments, finding
that while the Court had previously recognized Con-
gress’ power to prevent damage to federal property as in
Alford?® it had never limited Congress’ Property Clause
power to only those situations.* Rather, the Court ex-
panded the ruling in Camfield by stating that it is up to
Congress to determine what are “'needful” rules ‘respect-
ing’ the public lands.”4°

One of the effects of Kleppe can be seen in its expan-
sive application of federal Property Clause jurisdiction to
more than just the land itself. New Mexico unsuccessfully
argued that the Property Clause was designed to protect
only the public lands.*! They contended that because the
burros were causing no damage to the federal lands, as the
deer were in Hunt,* the federal government had no juris-
diction over the burros. But rather than limiting extrater-
ritoriality to the land itself, the Court in Kleppe examined
the Congressional findings that went into the making of
the Inclosures Act.** One of these deemed horses and bur-
ros to be “an integral part of the natural system of public
lands.”** Conceding that “determinations under the Prop-
erty Clause are entrusted primarily to the judgment of
Congress,”# the Court held that wild animals were part of
the public lands.

In so holding, the Court reaffirmed the long-stand-
ing holding of Camfield that the “power over the federal
lands thus entrusted to Congress is without limitation.”46
Under the Property Clause, the United States may make
whatever laws it deems necessary to care for public lands,
and that these laws override any conflicting state law un-
der the Supremacy Clause.*” The Court also held that “the
power granted by the Property Clause is broad enough to
reach beyond territorial limits.”48

The Court ended its holding with a discussion of the
impact of the Supremacy Clause on New Mexico’s posi-
tion as the trustee of all wild animals within state jurisdic-
tion. While the Court recognized that each state owned the
animals in trust and had a duty to protect the burros for
the benefit of its citizens, the state’s duties can only exist,
“in so far as [their] exercise may not be incompatible with,
or restrained by, the rights conveyed to the federal govern-
ment by the Constitution.”* Clearly, even a duty that is
as important as the public trust can be trumped by the ap-
plication of the Property Clause when it concerns federal
lands.

While the facts in Kleppe did apply to activities that
took place entirely on federal lands, the challenge to the
constitutionality of the Burros Act dealt with broader is-
sues of the extent of Congress’ power to regulate off fed-
eral lands. The language of the Court shows the sweeping
nature of the constitutionality of the Burros Act as a “valid
exercise of the federal government’s power under the
Property Clause.”*

The Court’s unanimous approval of the Wild Free-
Roaming Horses and Burros Act in Kleppe was a sig-

nificant expansion of Property Clause jurisprudence.>!
Camfield and Alford involved statutes which were directly
related to the protection of public land or protection for
the purpose of the land. Unlike those cases, “the nexus be-
tween the legislation in Kleppe and the federal lands them-
selves is relatively indirect.”>? By authorizing Congress to
act as both the proprietor and legislator of federal land,
the Court’s holding resembles the evolution of the federal
police power that was first discussed in Camfield.

Since the Kleppe case, a number of decisions have
been decided in the Eighth and Ninth Circuits involving
the extraterritoriality of the Property Clause off federal
lands.® These courts have upheld hunting prohibitions,
camping restrictions,® boating regulations,” interference
with public officers,” and commercial enterprise regula-
tions. In these cases, the holding of Kleppe was reiterated,
stating that the Property Clause reaches beyond federal
territory.>

54

Perhaps the leading case on point is Minnesota v.
Block.%% Congress had outlawed all mechanized trans-
portation of all federal, state and private lands within
the boundaries of a federal wilderness area. The state of
Minnesota and others challenged the constitutionality of
this statute on the grounds that it applied to lands which
the federal government did not own. The Court rejected
these claims, stating that forbidding uses on state or pri-
vate land which are potentially injurious to adjacent fed-
eral land is a “necessary incident” of Congress” Property
Clause Power.?! The Court then held that a two-part test
applied to these cases, that “if Congress enacted the . . .
restrictions to protect the fundamental purpose for which
the [federal area] had been reserved, and if the restrictions
are reasonably related to that end, we must conclude that
Congress acted within its constitutional prerogative.”®?

Il. Criticism of the Scope of the Property Clause

One recent commentator has argued that the decisions
in Camfield, Alford, and Kleppe were, rather than expansive,
limited only to “nuisance-like activities on non-federal
lands that directly threaten the existence of, or access to,
federal lands.”% While Professor Eid’s assertion that the
Court in Camfield did discuss the applicability of nuisance,
this was not really about nuisance or trespass. Rather, this
was a case about applicable state law directly conflicting
with the Unlawful Inclosures of Publics Lands Act of 1885
(“Inclosures Act”).%* The Court did not decide this case
based on the nuisance afflicted upon the United States. In-
stead, the Court decided this case based on the application
of the Inclosures Act to the defendant’s private property.
While the discussion of nuisance suggests that common
law is what this case was decided on, the Court’s conclu-
sion that “Congress exercise[ing] its constitutional right
of protecting the public lands from nuisances erected on
adjoining property”® directly addresses Congress’ Prop-
erty Clause power to make all “needful rules and regula-
tions.”6
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Further, the Court held that if the federal government
so chose, it could forbid all enclosures of public lands,
even “though the alternate sections of private lands are
thereby rendered less available for pasturage.”®” This indi-
cates that the federal government’s right to restrict activi-
ties burdening federal land is not bound by the harm done
to private property and that any harm is not weighed
against the regulation, so long as the regulation is reason-
able.

Even so, the statute in Camfield was not even originally
enacted to protect the federal lands from damage; it was to
encourage further public use of those federal lands by pre-
venting the unlawful enclosure of those lands.®® The Court
discusses this by examining the history of the Inclosures
Act and finding that before the statute was in place, “the
government had suffered serious abuses at the hands of
private individuals occupying the odd-numbered check-
erboard sections, who had repeatedly succeeded in en-
closing tracts of government land for their private use.”®
The Court held that the real purpose of the Act was not to
protect the land from any harm, but rather to prevent this
type of exclusive fencing which prevented the settling of
unoccupied federal lands.”

The holding in Camfield can be stated simply: So long
as the purpose claimed by the federal government is law-
ful, it may burden public land, no matter how burden-
some the restriction. Clearly the Court is reaching this
decision based on more than just a nuisance claim by a
proprietor of land.

In Alford, the Court does predicate the statute upon a
claim of nuisance when it states that “Congress may pro-
hibit the doing of acts upon privately owned lands that
imperil the publicly owned forests.””! But when the Court
makes this declaration, it is referencing Camfield and the
federal government’s power to restrict any act on private
land that interferes with the government’s regulation of
federal lands.

Further, it should be noted in Bailey v. Holland that the
federal government was allowed to burden adjacent pri-
vate land under the Property Clause application without
paying just compensation.”? In that case, the government’s
designation of 5,000 acres of adjacent property as non-
hunting land extinguished the value of the owner’s land
and all of its improvements, but the Court denied pay-
ment of compensation for this burden.”

Perhaps Professor Eid also overreaches when she ar-
gues that the subsequent decision in Kansas v. Colorado™
strips Camfield of much of its power. She reads the case
as a limit on Congress’ Property Clause power to over-
ride conflicting state law which burdens federal land. But
rather than being a case about the application of Property
Clause extraterritoriality, Kansas v. Colorado stands for the
proposition that the Property Clause “does not grant to
Congress any legislative control over the States, and must,
so far as they are concerned, be limited to authority over

the property belonging to the United States within their
limits.””> Kansas v. Colorado is not about limiting Congress’
power under the Property Clause, but is about Congress’
inability to force a particular type of water law on a state.
It is well settled that Congress cannot dictate to the states
how to govern their own territory, but that is exactly what
Congress was trying to do in this instance. It is for that
reason, and not a limit on the Property Clause, that the
Court rejects the argument of the United States.

The assertion of Professor Eid that the holding in
Camfield is limited by Kansas v. Colorado is tempered by the
Court’s emphasis in Kansas that its decision did not erode
any earlier precedent. The Court states that it has “no
disposition to limit or qualify the [holdings] which have
heretofore fallen from this court” regarding the Property
Clause.” Clearly, the ruling in Camfield is not affect by
Kansas v. Colorado.

In addition, subsequent jurisprudence on this issue
has stated that the ruling in Kansas v. Colorado “has been
greatly limited by the Supreme Court.””” This ruling reaf-
firms that the holding in Kansas v. Colorado only establishes
that “Congress has no plenary authority over conduct on
non-federal land; rather, Congress must demonstrate a
nexus between the regulated conduct and the federal land,
establishing that the regulations are necessary to protect
federal property.”’8

Finally, Professor Eid correctly argues that an almost
limitless extraterritorial reach of the Property Clause
would stand in opposition to the principles of New Feder-
alism.” New Federalism is a principle which argues that
constitutional principles which impact federalism must
have some inherent limits.®” But, as Professor Eid argues,
those limits are “also about signaling Congress to base its
regulations in the appropriate enumerated power.”8! That
is why Professor Eid’s requirement for a nuisance-based
limit on the Property Clause doesn’t make sense. If Con-
gress were basing a regulation on the correctly enumer-
ated power and were applying it correctly, then the ap-
plication of that power would, in effect, be limitless. In the
case of the Property Clause, if Congress passes legislation
that touches non-federal land in order to somehow protect
federal land, then Congress’ ability to do so would not
threaten New Federalism because of the appropriateness
of the power.

Professor Eid’s belief that a nuisance-based limitation
on Property Clause applications would be an appropriate
basis for its implementation would also doom the Proper-
ty Clause from the start.5? As she mentions, nuisance is, “a
notoriously slippery subject,” as one man’s nuisance is
another man’s windfall. For this reason, applying the con-
cept of nuisance to the limits of the Property Clause would
prove to be unwieldy. How can one determine what is a
nuisance to a government agency? What if there were con-
flicting interests between two applicable agencies? In ad-
dition, if nuisance were used as the yardstick for Property
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Clause application, the ruling in Kleppe—which relied not
on a theory of nuisance, but rather on the conflict between
state and federal law—would be invalidated.

lll. Property Clause Applications to the
Endangered Species Act

If Commerce Clause protection for the Endangered
Species Act is unable to protect those species which
may only be found on state or private lands, but whose
existence preserves biodiversity on federal lands, then
perhaps an alternative source of congressional authority
might be found in the Property Clause. While the ruling
in Kleppe showed that the Court would defer to Congress’
recognition that the preservation of wild animals is “an
integral part of the natural system of public lands,”8 that
holding applied to wild animals that generally lived on or
near federal lands.

However, there are many endangered species which
are not to be found on federal lands. Protection for these
species must be found not by looking at the federal lands
themselves, but at how courts have construed the term
“property” that appears in the Property Clause. As was
seen in Kleppe, wild horses and burros are considered
property of the federal land. In a Tenth Circuit decision
decided the same year,® the Court considered another
case under the Inclosures Act, where the holding in
Camfield was extended to “include wildlife conservation
among the objectives that Congress could promote.”%

Lawrence was a case which dealt with restricted access
to federal lands in almost the same way as the Court did
in Camfield. There were two notable differences. In this
case, the landowner erected a fence on his own private
lands, which fenced in over 20,000 acres, of which 9,600
of them were federal lands. The first difference was that
unlike in Camfield, where the defendants had no claim to
the federal property, the defendant here had an exclusive
grazing permit to those federal lands. So while Lawrence is
in violation of the Inclosures Act, the justification for ap-
plying the Act off federal lands in Camfield®did not neces-
sarily apply here because he was already the only person
able to settle or use those lands. Here is where the second
difference between Camfield and Lawrence appears. Rather
than discussing a restriction on access to people, the Court
held that the Property Clause power, “is not diminished
where Congress acts to protect antelope rather than
people. Camfield’s characterization of the federal property
power was recently reaffirmed with regard to wildlife by
the Supreme Court.”® The Act, the c\Court concluded,
“preserves access to federal lands for ‘lawful purposes,’
including forage by wildlife.”®

In a subsequent case, a district court held that the
United States could prohibit a state from spraying pes-
ticides in order to kill black flies, even when the federal
government owned only 6,000 acres of the 60,000 acre
New River Gorge National Basin.”® The Court noted that

even though black flies were pesky and annoying, they
“are clearly ‘wildlife’”?! and that “the power of the United
States to regulate and protect the wildlife living on the
federally controlled property cannot be questioned.”%?
And in order to effectuate the applicable regulation in
Moore, that power of the United States needed to be ex-
tended to non-federal lands when it affected the federal
lands.?®

These rulings do much to justify protection for wild-
life as “property” under the Property Clause. Even though
the Court recognized that the black fly itself was a nui-
sance and lived much of its life off federal lands, its status
as wildlife guaranteed it protection under the Clause.
There is no reason to believe that these protections could
not be extended to include the “full range of biological di-
versity located on the public lands.”?* Given the substan-
tial interdependence of all organisms, there is no reason to
suspect that Congress’” power to regulate wildlife protec-
tion off federal lands would be limited, if the biological
diversity of wildlife on federal lands becomes threatened.

In addition, by applying the Property Clause to the
Endangered Species Act, it would overcome any judicial
challenges to the “takings” clause of the Act. This could
prevent constitutional Commerce Clause challenges and
courts requiring compensatory payments for any land
that is burdened by species preservation. While claiming
that the ESA is authorized by the Property Clause would
not prevent Congressional changes to the ESA, it does
provide the basic grant of authority to sustain the current
Act’s constitutionality. As Professor Goble has argued, this
same Property Clause power could provide to the major
federal land-management agencies the authority to follow
through on their mandates to conserve biodiversity.”> By
using the Property Clause as a grant of authority to their
actions, they could permissibly extend their regulations to
activities occurring off federal land when biodiversity on
federal land is threatened.

Finally, application to this specific Act is by no means
exclusive. The extraterritorial application of the Property
Clause could be extended to other legislation affecting the
federal lands.”

IV. Conclusion

By the early Twentieth Century, a broad view of the
power of Congress under the Property Clause had been
upheld by the rulings of the Supreme Court. These hold-
ings have repeatedly affirmed the preemptive use of the
Property Clause power to override conflicting state law,
even when the conduct regulated is off federal lands.

By applying the Property Clause’s ability to regulate
off federal lands with the Endangered Species Act’s stated
goal of recovering endangered species in order to conserve
biodiversity, any challenge to the constitutionality of the
Act under the Commerce Clause could be prevented.
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Eadie v. Town Bd. of Town of N. Greenbush,
7 N.Y.3d 306, 2006 N.Y. Slip Op. 0523 6

Facts

Petitioners, seeking to annul the rezoning of a large
area of land to permit retail development, filed a com-
bined proceeding pursuant to CPLR article 78 and action
for declaratory judgment. The petition alleged that the
Generic Environmental Impact Statement (GEIS) was in-
adequate because the proposed mitigation efforts within
the access management plan were “vague and discretion-
ary” and that its “proposed changes to the transportation
infrastructure” required preparation of a supplemental
GEIS and that the rezoning was not lawfully enacted be-
cause it required a supermajority vote under Town Law

§ 265(1)(b).

Pursuant to the State Environmental Quality Review
Act (SEQRA), the Town released a Draft Generic Envi-
ronmental Impact Statement (DGEIS) addressing the pro-
posed rezoning. The DGEIS included a section discussing
traffic impacts that stated that an “access management
plan”! would be needed, but describing only generally
what the plan would contain. After public hearings and
written comments, on March 25, 2004 the Town adopted
a final GEIS that included an access management plan
proposing to construct several access roads and other im-
provements and discussing budgetary aspects of the con-
struction. The plan, however, did not provide a schedule
for the construction of the proposed improvements. After
another comment period, the Town adopted a findings
statement on April 28, 2004, approving the proposed re-
zoning and completing the SEQRA process. The findings
statement also did not provide a schedule for implement-
ing the mitigation measures contained in the access man-
agement plan but stated that “the timing of the improve-
ments is beyond the scope of this GEIS,” explaining that
“the Town cannot logistically or accurately determine at
this time which parcels will be developed and when.”

On May 4, 2004, the Town Board held a public hear-
ing on the proposed zoning change at which petitioners
presented a protest petition which, if effective, would re-

quire a three-quarters vote of the Town Board to approve
the zoning change rather than the usual simple majority
vote needed, pursuant to Town Law § 265(1). The protest
petition was signed by owners of more than 20 percent of
the land located within 100 feet of the parcels affected by
the rezoning. The Town determined that the petition was
ineffective because the petitioners did not own 20 percent
of the land within 100 feet from the rezoned area, within
the affected parcels, as they interpreted the law to require,
and they passed the rezoning by a vote of three-to-two on
May 13, 2004.

On September 10, 2004, more than four months af-
ter the issuing of the findings statement that marked
the completion of the SEQRA process but less than four
months after the Town Board’s vote to enact the rezon-
ing, petitioners filed the underlying action. The Supreme
Court, Rensselaer County, granted petitioner’s applica-
tion and annulled the rezoning, siding with the petition-
er’s interpretation of Town Law § 265(1) as requiring a
supermajority vote to enact the ordinance in this case. The
Appellate Division reversed and dismissed the petition,
holding that the protest petition was insufficient under
Town Law § 265(1)(b) and therefore the approval of the
rezoning was valid. Additionally, the Appellate Division
held that petitioners’ SEQRA claims were barred by the
statute of limitations and that their SEQRA claims at any
rate lacked merit.

Issues

Three questions are presented by this case. The first
is whether under Town Law § 265(1)(b), which requires a
supermajority vote where the zoning change is the subject
of a written protest by “the owners of twenty percent or
more of the area of land immediately adjacent to that land
included in such proposed change, extending one hun-
dred feet therefrom,” the one hundred feet is to be mea-
sured from the property line of the property containing
the rezoned area or from the portion of the area subject to
the zoning change. Second, at what point in time does the
statute of limitations begin to run on a challenge to rezon-
ing under SEQRA? The issue here is whether petitioners
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suffered “concrete injury” at the time the SEQRA process
culminated in the issuing of a final statement or when

the Town Board enacted the rezoning. The third issue is
whether the Town'’s failure to include a firm schedule of
specific mitigating measures to be taken pursuant to its
access management plan or to prepare a Supplemental
Environmental Impact Statement (SEIS) constituted a vio-
lation of SEQRA.

Reasoning

The Court held that under Town Law § 265(1)(b),
the one-hundred-foot zone that determines who may
petition to force a supermajority vote is measured from
the boundary of the rezoned area, not from the property
line of the parcel of which the rezoned area is a part. The
Court relied on the language of the statute, principles of
fairness and predictability, and on prior precedent.? The
Court stated that the language “’land included in such
change’ can hardly be read to refer to land to which the
proposed zoning change is inapplicable,” holding that the
one-hundred-foot zone cannot therefore include portions
of parcels for which the zoning has not changed. This in-
terpretation is fair because it ensures that power to com-
pel a supermajority vote lies with those who will actually
be affected by the rezoning. This result allows landown-
ers who obtain rezoning to insulate themselves against
protest petitions by “buffer zoning,” or leaving the zoning
of a strip of property unchanged such that neighbors be-
yond the buffer zone are not entitled to force a superma-
jority vote. This interpretation also makes the operation of
the statute more predictable because it relies on a constant
measurement, distance, rather than boundaries of par-
cels which may change through merging or subdivision.
Moreover, under this interpretation, property lines cannot
be reconfigured to invalidate a protest petition by creating
a small unaffected parcel in between the rezoned property
and nearby landowners.

Regarding the statute of limitations, the Court held
that the statute did not begin to run in this case until the
rezoning ordinance was passed by the Town Board. An
article 78 proceeding “must be commenced within four
months after the determination to be reviewed becomes
final and binding upon the petitioner.”3 In In re City of
New York (Grand Lafayette Props. LLC),* the Court held
that this means that the statute begins to run when the
petitioner has “suffered a concrete injury not amenable
to further administrative review and corrective action.”
In the case at bar, the issue was whether the petitioners
suffered a “concrete injury” at the time of the completion
of the SEQRA process with the issuing of the final state-
ment or only later when the rezoning was finally enacted.
The Court looked to its decision in Save the Pine Bush v.
City of Albany® and reaffirmed its prior holding “that a
proceeding alleging SEQRA violations in the enactment

5

of legislation must be commenced within four months of
the date of enactment of the ordinance.” The Court rea-
soned that until the ordinance was passed, the petition-
ers’ injury was only contingent and could be avoided had
they brought an effective protest petition or persuaded
members of the Town Board to vote against rezoning. The
Court distinguished Stop-the-Barge v. Cahill,” a case hold-
ing that the statute runs from the end of the SEQRA pro-
cess, on the basis that in that case the completion of the
SEQRA process was the last action taken by the agency
whose determination petitioners challenged, the effective-
ness of which did not depend on the future passage of
legislation and it was not subject to review or corrective
action by the DEP.

Affirming the Appellate Division’s holding with
regard to petitioners’ SEQRA claims, the Court held the
Town had complied with SEQRA, taking a hard look at
the traffic problems that could result from rezoning, and
the Town'’s decision that its final GEIS was adequate, was
not arbitrary and capricious. Since “[g]eneric EISs may
be broader, and more general than site or project specific
EISs,”® the Town Board did not have to present a plan
with greater specificity, providing details of its implemen-
tation, to comply with SEQRA. The Court held that there
was “nothing unreasonable about the Town’s comment,
in its finding statement, that a more precise plan for traf-
fic mitigation was impractical until the Town could know
‘which parcels will be developed and when.”” The Town
was also not required to prepare a supplemental EIS
under SEQRA. A SEIS must be prepared when there is a
“subsequent proposed action” that was “not addressed
or was not adequately addressed” in the GEIS.” However,
the regulations do not require that a SEIS be prepared in
connection to every subsequent action. Rather, it was at
the discretion of the Town to decide, subject to a rule of
reason, how detailed an analysis to perform before rezon-
ing was enacted.

Conclusion

The Court of Appeals affirmed the Appellate Di-
vision’s order dismissing the case. Although the Court
reversed the appellate court’s holding with respect to the
statute of limitations, finding that the action was timely
brought within four months from the enactment of the
ordinance, the Court found that the petitioners’ claims
otherwise lacked merit. The petitioners” written protest
was insufficient to compel a supermajority vote require-
ment to approve the rezoning and therefore the rezoning
was valid. Finally, the Court held that the Town complied
with SEQRA and the Town’s decision that its GEIS was
adequate was not arbitrary and capricious.

Miri M. Silberstein, 2008
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Endnotes

1. “Access management,” as the Court defined it, “involves planning
for the entry and exit of traffic on major roads in such a way as to
keep interference with traffic flow to a minimum.”

2. The Court cited several cases upholding “buffer zoning,”
including Ryan Homes, Inc. v. Town Rd. of Town of Mendon, 7 Misc.
3d 709, 712-714 (Sup. Ct., Monroe Co. 2005) and decisions from
other states. The Court also distinguished Herrington v. County of
Peoria (11 TIl. App. 3d 7, 295 N.E.2d 729 [1973]), the case on which
petitioners relied, on the grounds that that case did not involve a
statute requiring the measurement of distance from land subject to
a zoning change.

CPLR 217(1).
6 N.Y.3d 540, 548 (2006).
1d.

70 N.Y.2d. 193,200 (1987).
1N.Y.3d 218 (2003).

6 N.Y.C.RR. 617.10(a).

6 N.Y.C.RR. 617.10(d)(4).
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Islander East Pipeline Company, LLC v. State
of Connecticut Department of Environmental
Protection, 2006 U.S. App. LEXIS 25111 (2d Cir.
2006)

Facts

Petitioner, Islander East Pipeline, is a natural gas
company, formed under the law of Delaware with its
principal place of business in Houston, Texas. On June 15,
2001, Petitioner filed an application with the Federal En-
ergy Regulatory Commission (FERC) under § 7(c) of the
Natural Gas Act (NGA)! for a certificate of public conve-
nience and necessity to construct, own and operate a new
interstate pipeline to transport gas in Connecticut and
New York.? The proposed interstate natural gas pipeline
would originate in North Haven, Connecticut, cross over
the Long Island Sound, and terminate in Brookhaven,
Long Island.? Concurrent with the FERC’s review of a
natural gas project application, the project must also
comply with the requirements of the relevant federal
laws, including the National Environmental Policy Act
(NEPA),* the Coastal Zone Management Act (CZMA)?
and the Clean Water Act (CWA).® FERC issued a final or-
der on September 19, 2002, granting Petitioner’s request
for authorization to construct and operate its proposed
interstate natural gas pipeline, conditioned on its compli-
ance with various environmental requirements prior to
beginning construction on the pipeline.”

Pursuant to the CZMA and the CWA, Petitioner filed
applications with the States of Connecticut and New York
seeking the following state authorizations under federal
law: (1) certificate of consistency with the state’s Coastal
Zone Management Plan (CZMP),® and (2) a Water Quality
Certificate (WQC) indicating consistency with the state’s

Water Quality Standards.” New York granted both of the
necessary authorizations. Connecticut Department of
Environmental Protection (CTDEP) however, denied both
the CZMP and WQC authorizations. Petitioner sought
review of an order of Respondent, CTDEP, denying Pe-
titioner’s WQC application pursuant to a recent amend-
ment to the NGA, 15 U.S.C. § 717 (2000), in particular § 19
which provided for an expedited direct cause of action in
the federal appellate courts to challenge a state adminis-
trative agency’s order, action or failure to act with respect
to a permit application required under federal law in
order to proceed with a natural gas facility project subject
to § 5 or 7 of the NGA.!Y The consideration of 19(d) of the
NGA was a matter of first impression for the Second Cir-
cuit.

Issue

The issues, addressed by the United States Court of
Appeals for the Second Circuit, was whether: (1) the court
had subject matter jurisdiction to review this petition, (2)
§ 19(d) of the NGA applied retroactively, and (3) the CT-
DEP denial was inconsistent with federal law.

Reasoning

As per the Eleventh Amendment, United States courts
may not consider “any suit in law or equity, commenced
or prosecuted against one of the United States by Citizens
or another State. . . .”!! Respondent argued that § 19(d)
of the NGA violates the Eleventh Amendment because it
permits a private company to bring suit in federal court to
challenge a decision by a state action and thus entitled it
to immunity.'? In addition, Respondent argued that while
they accepted a role as deputized regulator under the
CWA, "3 they never waived their Eleventh Amendment
immunity from suit under § 19(d) of the NGA because
this provision was passed into law after they denied
Petitioner’s WQC application. The Court of Appeals how-
ever found a fatal omission in Respondent’s argument by
noting that Respondent never asserted that Connecticut
ever withdrew its participation from the CWA and NGA
regulatory scheme following the enactment of the EPACT.
Therefore, by going forward with its federally deputized
role even after the EPACT’s enactment, Connecticut had
knowingly waived its immunity from suit in order to
receive benefits of participating in the NGA and CWA
regulator scheme.'* Furthermore the court stated that the
principles underlying state sovereign immunity do not
justify applying Connecticut’s waiver only for new CWA
determinations, especially where the state’s decisions
continue to serve as a bar to proceeding with a federally
approved natural gas project. The court found this con-
clusion to be especially warranted, as in this case, after
the state becomes aware that it is subject to federal juris-
diction, it continues actively to litigate in defense of its
earlier decision and elects not to relinquish its deputized
authority back to the federal government.
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With respect to Respondent’s Tenth Amendment im-
munity claim, the court found that granting Petitioner’s
request for review would not interfere with Connecticut’s
control over its sovereign lands because Petitioner’s au-
thorization to exercise power of eminent domain to ob-
tain right of way for the natural gas pipeline comes from
the FERC in accordance with its authority under NGA.
At most, such review would infringe upon the state’s
authority to establish whether the anticipated federally
approved construction on the land at issue would satisfy
state water quality standards. The exercise of this author-
ity is not a sovereign state right under the Tenth Amend-
ment. Instead, Congress has the authority to regulate
discharges into navigable waters under the Commerce
Clause, and the state exercises only such authority as del-
egated by Congress. Respondent’s ability to issue WQCs
was conferred by the federal government, which has
exclusive control over navigable waterways. Respondent
thus lacks independent rights in its WQC determinations.
Furthermore, even if Respondent did have property or
contract rights under the CWA, § 19(d) would not affect
its exercise of its rights. Respondent is still entitled to
make WQC determinations; these determinations, how-
ever, are reviewed in federal court instead of state court.
Therefore, the court concluded that § 19(d) applies retro-
actively, and its provisions of exclusive jurisdiction to this
court control this petition.

The Court of Appeals then applied the traditional
arbitrary and capricious standard for review of Respon-
dent’s denial of Petitioner’s application.!> After reviewing
Respondent’s brief denial documentation, the court con-
cluded that Respondent’s denial of Petitioner’s applica-
tion for a WQC was arbitrary and capricious because Re-
spondent did not sufficiently examine the evidence. Addi-
tionally, Respondent failed to express rational connections
between the facts and the bases for its WQC denial in
regard to water quality impacts and habitat modification.

Conclusion

The court held that that Respondent, in order to re-
ceive the benefits of participating in a regulatory scheme,
knowingly waived its Eleventh Amendment immunity
from suit under the NGA § 19(d) by not asserting that
it withdrew its participation from the CWA and NGA
regulatory scheme following the enactment of the EPACT,
by going forward with its federally deputized role even
after the EPACT’s enactment. Furthermore the court con-
cluded that there was no basis for Respondent’s Tenth
Amendment challenge because it could only regulate
the powers granted by Congress. Additionally, the NGA
§ 19(d) applied retroactively because Respondent’s con-
tractual rights were unaffected. Finally the court ruled
that Respondent’s denial of Petitioner’s application was
arbitrary and capricious. The court drew no conclusions
whether Respondent was obligated to grant Petitioner’s

application, but required only that Respondent conduct
a complete and reasoned review contemplated by federal
law within seventy-five days of issuance of the court’s
opinion, or if Respondent is unwilling or unable to do so,
to abandon its authority to issue a WQC in this case.

Jamie M. Thomas, 2008

Endnotes

1. The NGA provides comprehensive federal regulation for the
transportation or sale of natural gas in interstate commerce. 15
U.S.C. §717(b); see also Schneidenwind v. ANR Pipeline Co., 485 U.S.
293, 300-01, 108 S. Ct. 1145, 99 L. Ed. 2d 316 (1988).

2. The FERC is required to issue such a certificate if it finds the
company “is able and willing” to comply with the federal
regulatory scheme and the proposed project “is or will be required
by the present or future public convenience and necessity,” but
the FERC may attach “to the issuance of the certificate . . . such
reasonable terms and conditions as the public convenience and
necessity may require.” 15 U.S.C. § 717f(e).

3. Inpertinent part, Islander East proposed to construct:
(1) approximately 44.8 miles of 24-inch pipeline from an
interconnection with an existing pipeline near North Haven,
Connecticut, across the Long Island Sound to Brookhaven, New
York on Long Island; and (2) approximately 5.6 miles of 24-inch
pipeline from the proposed Islander East mainline near Wading
River, New York, to a power plant in Calverton, New York. See
Islander East Pipeline Co., 97 FE.R.C. P61,363 at 62,685 (2001).

4. The NEPA requires the FERC to prepare an Environmental Impact
Statement prior to taking “major Federal actions” that significantly
affect the quality of the human environment. 42 U.S.C. §
4332(2)(C).

5. The CZMA requires that “any applicant for a required federal
license or permit to conduct an activity, in or outside of the coastal
zone, affecting any land or water use or natural resource of the
coastal zone of that state shall provide in the application to the
licensing or permitting agency a certification that the proposed
activity complies with the enforceable policies of the state’s
approved program and that such activity will be conducted in a
manner consistent with the program.” 16 U.S.C. § 1456(c)(3)(A).

6.  Pursuant to § 401 of the CWA, “[a]ny applicant for a Federal
license or permit to conduct any activity . . . which may result in
any discharge into navigable waters,” is required to “provide the
licensing or permitting agency a certification from the State in
which the discharge originates or will originate, or, if appropriate,
from the interstate water pollution agency having jurisdiction over
the navigable waters at the point where the discharge originates
or will originate, that any such discharge will comply with the
applicable provisions of 1311, 1312, 1313, 1316, and 1317 of the
title.” 33 U.S.C. § 1341(a)(1). State certification is deemed waived if
a state refuses to act on a request for certification within one year
of such request. Id.

Islander East Pipeline Co., 100 FE.R.C. at P62,102.
Pursuant to § 307(c)(3)(A) of the CZMA, 16 U.S.C. § 1456(c)(3)(A).
Pursuant to § 401(a) of the CWA, 33 U.S.C. § 1341(a).

10. Inpart, § 19 of the NGA was amended by the Energy Policy Act of
2005 (EPACT), Pub. L. No. 109-58 § 3 13(b), 119 Stat. 594, 689-90
(2005). See 15 U.S.C. § 717r(d) (West Supp. 2006).

11. U.S. Constitution amend. XI.

N

12.  Respondent took note of two instances where private citizens
may sue state agencies in federal court: (1) when Congress
unequivocally expresses its intent to abolish state sovereign
immunity pursuant to a valid grant of constitutional authority,
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see Fitzpatrick v Bitzer, 427 U.S. 445, 456, 96 S. Ct. 2666, 49 L.

Ed. 2d 614 (1976); and (2) when a state voluntarily waives its
Eleventh Amendment immunity, see Coll. Sav. Bank v. Fla. Prepaid
Postsecondary Educ. Expense Bd., 527 U.S. 666, 686-87, 144 L. Ed. 2d
575 (1999).

13. A state agrees to waive its immunity from suit under § 19(d) of
the NGA once it accepts a role as a deputized regulator under the
CWA.

14.  See Lapides v. Bd. of Regents, 535 U.S. 613, 619, 122 S. Ct. 1640, 152 L.
Ed. 2d 806 (2002).

15.  The statute did not prescribe an applicable standard of review.
Both parties suggested that the applicable standard of review for
this question be the traditional arbitrary and capricious standard
for review of federal decisions under the Administrative Procedure
Act (APA). See 5 U.S.C. § 706(2)(A).

* % %

No Preliminary Injunction Preventing the Removal of
Trees at the New Yankee Stadium Site

Save Our Parks v. City of New York, N.Y.LJ., Aug.
21, 2006, p. 22, col. 1 (Sup. Ct., N.Y. Co.), 2006 N.Y.
Misc. LEXIS 2365 (August 15, 2006)

Facts

Under a CPLR Article 78 proceeding alleging viola-
tions of the State Environmental Quality Review Act
(“SEQRA”) regarding approvals for the City of New York
and the New York Yankees Partnership (“Yankees”) (col-
lectively the “Respondents”) to construct a new Yankee
Stadium (the “Project”), Save Our Parks, an association of
local residents, along with other similar associations and
local community entities (collectively the “Petitioners”)
moved for a preliminary injunction under CPLR 6301 en-
joining the Respondents from removing any mature trees
in the proposed new stadium site. Petitioners sought to
preserve the status quo before the commencement of the
construction and demolition on August 17, 2006 and until
full judicial review of their claims.

The existing Yankee Stadium was originally built in
1923 and was subsequently renovated in the mid-1970s.
With current operations being severely constrained and
the current stadium not complying with the Americans
with Disabilities Act of 1990 (the “ADA”), the Yankees
have sought the construction of a new stadium on ad-
jacent community parkland. The new state-of-the-art
stadium, and three of four new parking garages, are to be
constructed to the north of the existing stadium, across
161st Street, on portions of Macomb’s Dam and John
Mullaly Parks. The project will replace 22.42 acres of un-
encumbered parkland with 24.56 acres of replacement
parkland; a net increase of 2.14 acres of parkland and new
public waterfront access.

Petitioners asserted that the Parks Department, as the
lead agency under SEQRA and the City’s Environmental
Quality Review (“CEQRA”) regulations for weighing the

environmental consequences of the new stadium project,
the New York City Planning Commission, and the New
York City Council all violated the SEQRA in three ways:
(1) the Final Environmental Impact Statement (“FEIS”)
did not engage in an honest exploration of the new sta-
dium’s impact on the neighboring community parkland
and open space, natural and visual resources, specifically
with regard to the value of the parks to the local commu-
nity and an assessment of the number of schools in the
area; (2) the FEIS’s discussion of alternatives to proposed
stadium project was “superficial and disingenuous,” and
did not provide the information necessary to make a ra-
tional choice among other options; (3) the FEIS did not
properly assess and consider the removal of 377 mature
shade trees and the impact of the loss of those trees on the
local environment and community.

Respondents argued that City agencies properly and
in great detail analyzed the project and the objections
presented. The Yankees, in particular, argued that a delay
would cause serious harm where the project may have to
be abandoned. Delay would jeopardize the sale of bonds,
the source of the project’s funding; and jeopardize the
Yankees” agreement with the federal government regard-
ing the resolution of the current stadium’s ADA non-com-
pliance.

Issue

The issue, addressed by the Honorable Herman Cahn,
was whether the Petitioners were entitled to a prelimi-
nary injunction delaying the new Yankee Stadium Project
in order to prevent the removal of mature shade trees on
the site.

Reasoning

The Court noted that in order to be entitled to a pre-
liminary injunction, Petitioners must demonstrate: (1) a
likelihood of success on their claims that SEQRA was vio-
lated; (2) irreparable injury absent granting of the prelimi-
nary injunction; and (3) a balancing of the equities in their
favor.! In reviewing SEQRA determinations, as presented
in this matter, the Court noted that it must apply a def-
erential standard of review, i.e., “whether, substantively,
the determination ‘was affected by an error of law or
was arbitrary and capricious or an abuse of discretion.
Indeed, “SEQRA allows an administrative agency or gov-
ernmental body considerable latitude in evaluating the
environmental impacts and alternatives discussed in an
environmental impact statement to reach a determination
concerning a proposed project.”? In assessing an agency’s
compliance with the substantive mandates of SEQRA,
courts review the administrative record to determine
if the agency “identified the relevant areas of environ-
mental concern, took a ‘hard look” at them, and made a
‘reasoned elaboration’ of the basis for its determination.”

7172
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The court’s role is not to conduct a de novo review of the
agency’s decision-making process,” or substitute its judg-
ment for that of the governmental decision-makers.® The
Court further noted that it cannot review a determination
on environmental matters based upon evidence or argu-
ments not presented during the proceeding before the
lead agency.”

As to Petitioners’ demonstration of the likelihood
of success on the merits of their claims that SEQRA was
violated, the Court found that Petitioners have failed. The
Court reasoned that the Petitioners are barred from rais-
ing objections regarding the Project’s impact on the local
schools and schoolchildren because they failed to raise
this argument during the administrative review process.
According to the Court, neither the CEQR nor the SEQRA
required an environmental impact statement to assess the
potential impact of a temporary reduction in open space
on any particular sector of the population.® The Court
stated that the Project’s FEIS contained a thorough analy-
sis of the potential impact to the community as a whole,
which necessarily included schoolchildren; and that the
failure to quantify the number of affected schools and
schoolchildren did not render the Parks Department’s
analysis legally deficient.

The Court further reasoned that in reviewing the
sufficiency of analysis of alternatives under SEQRA, the
standard to be applied is the “rule of reason,” where “not
every conceivable alternative must be identified and ad-
dressed before a FEIS will satisfy the substantive require-
ments of SEQRA.”? The Court noted that only a “reason-
able range of alternatives to the specific project” must
be analyzed.!? The court’s role is not to choose among
alternatives, or substitute its judgment for that of the gov-
ernmental decision-makers.!! Provided the lead agency
considers a reasonable range of alternatives, the “judicial
inquiry is at an end.”'? The Court then noted the discus-
sion of Project alternatives that were addressed and reject-
ed by the Parks Department in the FEIS and concluded
that the Petitioners had not demonstrated a likelihood of
success on their claim that the FEIS’s discussion of alter-
natives was “superficial and disingenuous,” or failed to
provide information necessary to make a rational choice
among other options.

The Court then addressed the issues of whether the
FEIS properly assessed and considered the removal of
377 mature shade trees and the impact of the loss of those
trees on the local environment and community. The Court
noted that not only did the FEIS examine the impact of
the tree removal, but also that the SEQRA merely requires
state and local governments to promote efforts which will
prevent or eliminate damage to the environment and did
not prohibit the cutting down of mature trees.!® Further,
the Parks Department had plans to plant 500 to 800 trees
in the same area. Accordingly, the Court stated that trees
themselves have no legal protection and there is no bar to

removing them to permit a project deemed beneficial to
the City. The trees, for the Court, were owed no more def-
erence than the City community as a whole.

As to irreparable injury absent granting of the prelim-
inary injunction, the Court noted Respondents” argument
that the Project presented no irreparable harm because the
loss of parkland was only temporary, there would be a net
gain of 2.14 acres of parkland, and the lost trees would be
replaced by the planting of many more trees in the area.
The Court recalled, however, that Respondents would be
irreparably harmed by a preliminary injunction delaying
the commencement of the Project’s construction.

As to the balancing of the equities, the Court stated
that the balancing clearly favors the Respondents. Among
other reasons, a delay in the project would present a “real
and significant” possibility of harm for the Yankees, the
City, and the residents of the South Bronx. The Court
noted that it would be “reckless at the very least” to disre-
gard the Yankees’ statements that a delay may terminate
the project and force the Yankees to find an alternative
home in another city.

Conclusion

Because of Petitioners’ failure to meet the require-
ments necessary for the granting of a preliminary injunc-
tion and the absence of legal protection for trees over the
needs of the community as a whole, the Court denied
Petitioners” motion to prevent the removal of trees in the
proposed new stadium site.

Brian P. Mitchell, 2007
Endnotes

1. Doe v. Axelrod, 73 N.Y.2d 748, 750, 536 N.Y.S.2d 44 (1988); Olympic
Tower Condominium v. Cocoziello, 306 A.D.2d 159, 160, 761 N.Y.S.2d
179 (1st Dep’t 2003).
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4. Jackson v. New York State Urban Dev. Corp., 67 N.Y.2d 400, 417, 503
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Id. at 418
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Aldrich at 267-68; see also Miller v. Kozakiewicz, 300 A.D.2d 399, 400,
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8. Jackson at 420 (rejecting challenge that FEIS did not address
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S.D. Warren Co. v. Maine Board of Environmental
Protection, et al, 126 S.Ct. 1843 (2006)

Facts

Petitioner, S.D. Warren Company (Warren) operates
several hydropower dams along the Presumpscot River in
southern Maine. The purpose of the dams is to generate
electricity for the company’s paper mill. Each dam col-
lects water which runs through a turbine and eventually
is returned to the riverbed after passing around a section
of the river.

In order to operate the dams, Warren needed to re-
new its license from the Federal Energy Regulatory Com-
mission (FERC) under the Federal Power Act. Section 401
of the Clean Water Act required state certification that
“discharge” will not violate state water quality standards.
In order to renew its licenses, Warren had to apply for cer-
tification from the Maine Department of Environmental
Protection, which they did under protest because they did
not believe their dams result in any “discharge” into the
river and therefore do not trigger § 401. The certifications
were issued as long as Warren maintained a minimum
stream flow in the bypassed part of the river and allowed
some passage of certain fish and eels. FERC then licensed
the dams, subject to the Maine conditions, but Warren
kept denying the need for any § 401 certification. Warren
appealed to the Board of Environmental Protection, but
was unsuccessful. Next, Warren filed suit in the State’s
Cumberland County Superior Court where their argu-
ment was rejected. The Supreme Judicial Court of Maine
affirmed. The United States Supreme Court granted certio-
rari and affirmed.

Issue

The issue at bar is whether operating a dam to pro-
duce hydroelectricity “may result in any discharge into
the navigable waters” of the United States, therefore, re-
quiring state certification under § 401 of the Clean Water
Act.

Reasoning

In determining the issue the Court first considered
how to define the meaning of “discharge” within § 401.
The Court cites FDIC v. Meyer,! stating that since “dis-
charge” is not defined in the act or is it a term of art, it
must be construed “in accordance with its ordinary or
natural meaning.” According to Webster’s New Internation-
al Dictionary, this common meaning in relation to water
is a “flowing or issuing out.” The Court stated that this is
how the term has been defined in past water cases, and
most importantly, this meaning was accepted by all of the
Court members in the only other case dealing with § 401
of the Clean Water Act. Finally, both the EPA and FERC
have read “discharge” in its ordinary meaning.

The Court then addressed Warren’s three arguments
regarding why the term “discharge” should not be inter-
preted according to its common meaning. The first argu-
ment was that the Court should apply the interpretive
canon of noscitur a sociis. Warren claimed that this canon
applies to § 502(16) of the Clean Water Act which gives
the term discharge without qualification the meaning of
“a discharge of a pollutant and a discharge of pollutants.”
Warren argued that “discharge” standing alone must re-
quire something foreign to be added to the water where
the “discharge” flows into. Because the water that Warren
released into the river did not add anything foreign, the
water flowing from the turbines was not “discharge” into
the river. The Court stated Warren was incorrect in apply-
ing this interpretative canon.

Next, Warren argued that the word discharge should
be interpreted as the Court did in South Fla. Water Man-
agement Dist. v. Miccosukee Tribe.? Here, the Court ad-
dressed § 402, which is not interchangeable with § 401.
Warren determined that in order to implicate § 402, some-
thing must be added to the water, but the Court explained
that what constituted a discharge in § 402 was not the
same as what it must be under § 401, as the two sections
served different purposes and used different language to
reach them. The Court went on to note that the triggering
statutory term in § 402 was “discharge of a pollutant” and
not the word “discharge” alone as in § 401.

Warren’s final argument regarding its interpretation
of the term “discharge” centered on the Act’s legisla-
tive history. Congress initially had included “thermal
discharges” in the provision. Eventually, an amendment
was offered to exclude thermal discharges from § 402
but to have them remain in § 401, the definition being
“[t]he term “discharge’ when used without qualification
includes a discharge of a pollutant, a discharge of pollut-
ants, and a thermal discharge.” The final definition omit-
ted any reference to a “thermal discharge” and we now
have the current definition. Warren argued that when
Congress took out the term “thermal discharge” they
carelessly left the word “includes,” and therefore there
is no reason to assume that describing “discharge” as
including certain acts was meant to extend the reach of §
401 beyond those acts specifically mentioned. The Court,
said that Warren’s argument was complete speculation
and that if Congress did decide to leave “thermal dis-
charge” as a subclass of “discharge” under § 502(16) War-
ren would have a stronger argument for noscitur a sociis,
because this would have provided the statute with a short
list of terms with the common feature of an addition.
However, the legislative history only shows Congress
rejecting a term that would have created this short series
of terms based on an addition. The Court finally men-
tioned that Warren’s argument highlighted the point that
Congress uses statutory language with an intent. Warren
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thus showed that Congress was most likely deliberate in
distinguishing “discharge” and “discharge of pollutants”
so they could be used to reach separate ends in separate
places in the Act.

The Court finally looked to the broad purpose of the
Clean Water Act which is to “restore and maintain the
chemical, physical, and biological integrity of the Nation’s
waters,”® and its “national goal” of achieving water qual-
ity that would provide protection for aquatic animal life
and provide recreation on the water. To achieve this, the
Court stated that the Act must not only deal with the
“addition of pollutants” but with “pollution” in general,
defined as any alteration to water. Warren admitted the
dams caused changes in the water’s movement resulting
in less absorption of oxygen and making the water less
passable to fish and boaters. Several amici also brought
up similar points. Finally, the findings of the Maine De-
partment of Environmental Protection support the claims

that Warren’s dams have had an adverse impact on the
river. The Court held that these changes fall within the
state’s legislative power and § 401 certifications are neces-
sary to preserve state authority to address overall pollu-
tion.

Conclusion

By giving “discharge” its common meaning, the pur-
pose of the Clean Water Act and the state authority it in-
tended is left intact. The judgment of the Supreme Court
of Maine was accordingly affirmed.

Alexis Agnew, 2009
Endnotes
1. 114S.Ct. 996 (1994).
2. 124S.Ct. 1537 (2004).
3. 33US.C.§1251(a).
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NEW YORK STATE

Association of the Bar of the City of New York Web
site at www.abcny.org/volunteer, and through

VOLS

LN ROV MBI\ the Volunteers of Legal Service Web site at www.
volsprobono.org/volunteer.

Volunteers of
Legal Service
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BOOKS

New York
Municipal
Formbook

Third Edition

Completely revised and updated, the New York Municipal Formbook, Third Edition, was pre-
pared by Herbert A. Kline, a renowned municipal attorney. Many of the forms contained in the
Municipal Formbook have been developed by Mr. Kline during his 50-year practice of municipal
law. Mr. Kline's efforts have resulted in an essential resource not only for municipal attorneys,
clerks, and other municipal officials, but for all attorneys who have any dealings with local gov-
ernment as it affects employees, citizens and businesses.

NEW YORK
MuNiIcIPAL FORMBOOK

Volume One

Written by
Herbert A. Kline, Esq.

Extiked by
Nancy E. Kline, Esq.

New York STaTE BAR Associamion

Even if you only use a few forms, the time saved will more than pay for the cost of the
Municipal Formbook; and because these forms are unavailable from any other source, this
book will pay for itself many times over.

Reasons to Buy Product Info and Prices*

e Access more than 1,100 forms for use when Book Prices
representing a municipality—including plan- 2006 * 3,318 pp., loose-leaf, 3 vols.
ning, zoning, highways, building permits and * PN: 41606
more NYSBA Members $130
Non-Members $165

Author

Herbert A. Kline, Esq.
Coughlin & Gerhart, LLP
Binghamton, NY

Editor

Nancy E. Kline, Esq.
Coughlin & Gerhart, LLP
Binghamton, NY

i
il

NYSBA

New York State Bar Association

Book with Forms CD Prices
2006 * PN: 41606C

NYSBA Members $150
Non-Members $180
CD Prices

WordPerfect and Microsoft Word
* PN: 616006

NYSBA Members $130
Non-Members $170

Third Edition Pricing for past
purchasers only. Book and CD
NYSBA Members $110
Non-Members $140

* Prices include shipping and handling, but
not applicable sales tax.

To order call 1-800-582-2452 or visit us online at www.nysba.org/pubs.
Mention code: PUB0101 when ordering.
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Section Committees and Chairs

The Environmental Law Section encourages members to participate in its programs and to contact the Section Officers or

Committee Chairs for information.

Committee on Adirondacks,
Catskills, Forest Preserve and
Natural Resource Management
Thomas A. Ulasewicz
Ulasewicz Melewski

& Greenwood LLP
112 Spring Street, Suite 307
Saratoga Springs, NY 12866
Tom@umgllp.com

Carl R. Howard

US EPA

290 Broadway

Oftice Of Regional Counsel
New York, NY 10007-1866
howard.carl@epa.gov

Committee on Agriculture and
Rural Issues

David L. Cook

Nixon Peabody LLP

1300 Clinton Square

Rochester, NY 14603
dcook@nixonpeabody.com

Peter G. Ruppar

Duke Holzman Yaeger
& Photiadis LLP

1800 Main Place Tower

Buffalo, NY 14202-3718

pruppar@dhyplaw.com

Committee on Air Quality

Flaire Hope Mills

US Environmental Protection Agency
Regional Council

290 Broadway

New York, NY 10007-1823
mills.flaire@epa.gov

Peter C. Trimarchi

Whiteman Osterman & Hanna LLP
One Commerce Plaza

Albany, NY 12260
ptrimarchi@woh.com

Robert R. Tyson

Bond Schoeneck & King, PLLC
One Lincoln Center

Syracuse, NY 13202-1355
rtyson@bsk.com

Committee on Biotechnology and
the Environment

David W. Quist

NYS Department of Health

P.O. Box 2272

Albany, NY 12220
davidquist@earthlink net

Committee on Coastal and
Wetland Resources
Drayton Grant

Grant & Lyons, LLP

149 Wurtemburg Rd
Rhinebeck, NY 12572-2342
grantlyons@aol.com

Terresa M. Bakner

Whiteman Osterman & Hanna LLP
One Commerce Plaza

Albany, NY 12260-2015
tbakner@woh.com

Committee on Continuing Legal
Education

Kimberlee S. Parker

Bond Schoeneck & King PLLC
111 Washington Avenue

Albany, NY 12210
kparker@bsk.com

James P. Rigano
Certilman Balin Adler

& Hyman, LLP
1393 Veterans Memorial Highway
Suite 3015
Hauppauge, NY 11788
jrigano@certilmanbalin.com

Maureen F. Leary

NYS Dept. of Law
Environmental Protection Bureau
The Capitol

Albany, NY 12224
maureen.leary@oag.stateny.us

Robert H. Feller

Bond Schoeneck and King, PLLC
111 Washington Avenue

Albany, NY 12210
RFeller@bsk.com

Committee on Corporate Counsel
George A. Rusk

Ecology & Environment

368 Pleasantview Drive

Lancaster, NY 14086-1316
grusk@ene.com

Robert M. Hallman

Cahill Gordon & Reindel LLP
80 Pine Street

New York, NY 10005-1701
rhallman@cahill.com

Edward J. Malley

TRC Companies, Inc.

1430 Broadway, 10th Floor
New York, NY 10018
emalley@trcsolutions.com

Committee on Energy

Kevin M. Bernstein

Bond, Schoeneck & King, PLLC
One Lincoln Center

Syracuse, NY 13202-1325
kbernstein@bsk.com

William S. Helmer

Green & Seifter, PLLC

194 Washington Avenue, Suite 315
Albany, NY 12210
whelmer@gslaw.com

Jennifer L. Hairie

NYS Dept of Environmental
Conservation

Division of Legal Affairs

625 Broadway, 14th Floor

Albany, NY 12233-1500

jlhairie@gw.dec.state.ny.us

Committee on Enforcement and
Compliance

Dean S. Sommer

Young Sommer LLC

Executive Woods

5 Palisades Drive

Albany, NY 12205
dsommer@youngsommer.com
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George F. Bradlau

The Bradlau Group, LLP

P.O. Box 541

18 Washington Street, 2nd Floor
Morristown, NJ 07963-0541

gbradlau@thebradlaugroup.com

Committee on Environmental
Business Transactions

Louis A. Evans

Nixon Peabody, LLP

50 Jericho Quadrangle, Suite 300
Jericho, NY 11753-2726
levans@nixonpeabody.com

Jeffrey B. Gracer

Sive Paget & Riesel PC

460 Park Avenue, 10th Floor
New York, NY 10022
jgracer@sprlaw.com

Committee on Environmental
Impact Assessment

Kevin G. Ryan

10 Circle Avenue

Larchmont, NY 10538
kevingryan@cs.com

Mark A. Chertok

Sive, Paget & Riesel, P.C.
460 Park Avenue

10th Floor

New York, NY 10022
mchertok@sprlaw.com

Michael P. Naughton

Owens, McHugh, Naughton &
McQuade PLLC

358 Broadway, Suite 206

Saratoga Springs, NY 12866

mikenaughtonlaw@aol.com

Committee on Environmental
Insurance

Daniel W. Morrison, I1I
Bleakley Platt & Schmidt, LLP
One North Lexington Avenue
White Plains, NY 10601
dmorrison@bpslaw.com

Gerard P. Cavaluzzi
Malcolm Pirnie Inc.

104 Corporate Park Drive
P.O. Box 751

White Plains, NY 10602-0751
gcavaluzzi@pirnie.com

Committee on Environmental
Justice

Peter M. Casper

New York State Thruway Authority
Legal Department

200 Southern Blvd

Albany, NY 12201-0189
peter_casper@thruway.state.ny.us

Jean M. McCarroll

Carter Ledyard & Milburn LLP
2 Wall Street

New York, NY 10005
mccarroll@clm.com

Luis Guarionex Martinez

Natural Resources Defense Council
(NRDC)

40 West 20th Street, 11th Floor

New York, NY 10011

Imartinez@nrdc.org

Committee on Global Climate
Change

Antonia Levine Bryson

321 West 78th Street

New York, NY 10024
abryson@earthlink.net

J. Kevin Healy

Bryan Cave LLP

1290 Avenue of the Americas
New York, NY 10104
jkhealy@bryancave.com

Committee on Hazardous Waste/
Site Remediation

Lawrence P. Schnapf

Law Offices of Larry Schnapf

55 E. 87th Street, Suite 8B

New York, NY 10128
Ischnapf@aol.com

David J. Freeman

Paul, Hastings, Janofsky and
Walker LLP

75 East 55th Street

New York, NY 10022

davidfreeman@paulhastings.com

Committee on Historic Preservation

Parks and Recreation

Jeffrey S. Baker

Young, Sommer, Ward, Ritzenberg,
Baker & Moore, LLC

5 Palisades Drive

Albany, NY 12205

jbaker@youngsommer.com

Dorothy M. Miner
400 Riverside Dr.
New York, NY 10025

Committee on International
Environmental Law
Constantine Sidamon-Eristoff
Lacher & Lovell-Taylor

460 Park Avenue, 20th Floor
New York, NY 10022
cseristoff@lltlaw.com

John French, III

33 East 70th Street, Suite 6 E
New York, NY 10021
tudorassoc@aol.com

Committee on Land Use
Rosemary Nichols

Rosemary Nichols Law Firm

1241 Nineteenth Street

Watervliet, NY 12189-1602
rosemarynicholslaw@nycap.rr.com

Michael D. Zarin

Zarin & Steinmetz

81 Main Street, Suite 415
White Plains, NY 10601
mzarin@zarin-steinmetz.net

Committee on Legislation

Philip H. Dixon

Whiteman Osterman & Hanna LLP
One Commerce Plaza

Albany, NY 12260
pdixon@woh.com

Michael J. Lesser

NYS Department of Environmental
Conservation

625 Broadway

Albany, NY 12233

mijlesser@gw.dec.state.ny.us

Committee on Membership
David R. Everett

Whiteman Osterman & Hanna LLP
One Commerce Plaza

Suite 1900

Albany, NY 12260
deverett@woh.com

Howard Michael Tollin
Environmental Services Group
Aon Risk Services, Inc. of NY

300 Jericho Quadrangle, Suite 300
Jericho, NY 11753
howard_tollin@aon.com
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Committee on Mining and Oil &
Gas Exploration

Dominic R. Cordisco

Drake Loeb Heller Kennedy Gogerty
Gaba & Rodd, PLLC

555 Hudson Valley Avenue, Suite 100
New Windsor, NY 12553
dcordisco@drakeloeb.com

Committee on Mining and Oil &
Gas Exploration

Thomas S. West

The West Firm PLLC

677 Broadway, 8th Floor

Albany, NY 12207
twest@nyenvirolaw.com

Committee on Pesticides
Telisport W. Putsavage
Keller & Heckman LLP
1001 G Street, NW

Suite 500 West
Washington DC 20001
putsavage@khlaw.com

Vernon G. Rail

NYS Dept of Environmental
Conservation

111 Dale Drive

Oakdale, NY 11769-1832

railmail@optonline.net

Committee on Pollution Prevention
Kristen Kelley Wilson

Thatcher Proffitt & Wood LLP

50 Main Street

White Plains, NY 10606
kkwilson@tpw.com

Shannon Martin LaFrance

Rapport, Meyers, Whitbeck, Shaw &
Rodenhausen, LLP

35 Main Street, Suite 541
Poughkeepsie, NY 12601
slafrance@rapportmeyers.com

Committee on Public Participation,
Intervention and ADR

Terrence O. McDonald

The Bradlau Group, LLP

545 West 236th Street

Riverdale, NY 10463
tmcdonald@thebradlaugroup.com

Jan S. Kublick

McMahon, Kublick et al

500 South Salina Street, Suite 816
Syracuse, NY 13202-3371
jsk@mkms.com

Committee on Solid Waste
Marla E. Wieder

Office of Regional Counsel USEPA
290 Broadway

17th Floor

New York, NY 10007-1823
wieder.marla@epa.gov

John Francis Lyons
Grant & Lyons, LLP
149 Wurtemburg Road
Rhinebeck, NY 12572
jlyons@grantlyons.com

Committee on Toxic Torts

Cheryl P. Vollweiler

Wilson Elser

150 East 42nd Street, 23rd Floor
New York, NY 10017
cheryl.vollweiler@wilsonelser.com

Stanley Norman Alpert
The Alpert Firm

85 Fourth Avenue

New York, NY 10003
salpert@alpertfirm.com

Committee on Transportation
William C. Fahey

Wilson Elser

3 Gannett Drive, Suite 400
White Plains, NY 10604-3407
faheyw@wemed.com

Prof. Philip Weinberg

St. John’s University School of Law
8000 Utopia Pkwy

Fromkes Hall

Jamaica, NY 11439
weinberp@stjohns.edu

Committee on Water Quality

George A. Rodenhausen

Rapport, Meyers, Whitbeck, Shaw &
Rodenhausen, LLP

35 Main Street, Suite 541

Poughkeepsie, NY 12601

grodenhausen@rapportmeyers.com

Michael J. Altieri

57 Lime Street
Newburyport, MA 01950
mjaltieri@lstcounsel.com

Internet Coordinating Committee
Alan J. Knauf

Knauf Shaw LLP

2 State Street

1125 Crossroad Building

Rochester, NY 14614-1314
aknauf@nyenvlaw.com

Robert S. McLaughlin

Bond Schoeneck & King, PLLC
One Lincoln Center

Syracuse, NY 13202
mclaugr@bsk.com

Journal

Kevin Anthony Reilly

Appellate Division, First Department
27 Madison Avenue

New York, NY 10010-2201

Petroleum Spills Task Force
Douglas H. Zamelis

8363 Vassar Drive

Manlius, NY 13104
dzamelis@windstream.net

Wendy A. Marsh

Hancock & Estabrook, LLP
1500 Mony Tower I

PO Box 4976

Syracuse, NY 13221-4976
wmarsh@hancocklaw.com

Gary S. Bowitch

Law Office of Gary Bowitch
744 Broadway

Albany, NY 12207
bowitchlaw@earthlink.net
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From the NYSBA Bookstore

Zoning and Land Use

2006-2007 Edition

Authors

Michael E. Cusack, Esq.
Young, Sommer, Ward, Ritzenberg, Baker &

GENERAL PRACTICE MONOGRAFH SERIES

Moore, LLC
Albany, NY
ZONING AND John P. Stockli, Jr, Esq.
L AND USE Stockli Greene & Slevin, LLP
Albany, NY

This publication is devoted to practitioners who

Michael E. Cusack, Esq.

LS need to understand the general goals, framework
20006-2007 . .
and statutes relevant to zoning and land use law in
111 - New York State.

In addition to updating case and statutory refer-
ences, this latest edition discusses new legislation
which allows town, city and village boards to create
alternate member positions to replace members who
are unable to participate due to conflicts of interest,

Book Prices*
2006-2007 » 110 pp., softbound
PN: 42396

$72/NYSBA Member

$80/Non-member and includes discussion of current case law regarding
public hearings, application approvals, and repeated
* Prices include shipping/handling but not applicable . . . . .
sales tax. denials of an application which constitute a tempo-
rary taking.

Get the Information Edge

NEW YORK STATE BAR ASSOCIATION
1.800.582.2452  www.nysba.org/pubs Mention Code: PUB0102
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Publication—Editorial Policy—Subscriptions

Persons interested in writing for this Journal are welcomed
and encouraged to submit their articles for consideration. Your
ideas and comments about the Journal are appreciated.

Publication Policy: All articles should be submitted to me
and must include a cover letter giving permission for publica-
tion in this Journal. We will assume your submission is for the
exclusive use of this Journal unless you advise to the contrary
in your letter. If an article has been printed elsewhere, please
ensure that the Journal has the appropriate permission to
reprint the article. Authors will be notified only if articles are
rejected. Authors are encouraged to include a brief biography.

For ease of publication, articles should be submitted on a 3'2"
floppy disk, preferably in Microsoft Word or WordPerfect.
Please also submit one hard copy on 8%" x 11" paper, double
spaced. Please spell-check and grammar-check submissions.

Editorial Policy: The articles in this Journal represent the
author’s viewpoint and research and not that of the Journal
Editorial Staff or Section Officers. The accuracy of the sources
used and the cases cited in submissions is the responsibility of
the author.

Non-Member Subscriptions: The New York Environmental Law-
yer is available by subscription to law libraries. The subscrip-
tion rate for 2007 is $100.00. For further information contact the
Newsletter Dept. at the Bar Center, (518) 463-3200.

Publication Submission Deadlines: On or before the 1st of
March, June, September and December each year.

Kevin Anthony Reilly
Editor

Student Editorial Assistance
St. John's University, School of Law

Editor: James Denniston

Contributors:
Alexis Agnew
Brian P. Mitchell
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