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Message from the Chair

On June 1 of this year,
Walter Mugdan turned over
the Section’s “gavel,” at which
time I assumed the position
of Section Chair. It is truly a
great honor to be serving in
this capacity and I am looking
forward to working with you
in the upcoming year.

Our Section includes many
of the most distinguished en-
vironmental lawyers in New
York State and the nation, and has, in light of the work of
past Section chairs and members, been at the forefront in
addressing critical environmental issues. I look forward to
continuing and building on that tradition.

I must also admit to a degree of trepidation, as the
responsibilities and challenges associated with managing
the Section are somewhat daunting. However, I am very
fortunate to be working with an excellent and able seven-
member Section Cabinet, which is the governing body for
our Section. For the current term (June 1, 2007-May 31,
2008), the members of the Section Cabinet, in addition to
the Section Chair, include the following officers:

Joan Leary Matthews, as First Vice-Chair;
Alan J. Knauf, as Second Vice-Chair;
Barry R. Kogut, as Treasurer; and

Philip H. Dixon, as Secretary.

In addition, the Section Cabinet includes the Section’s
Delegate to the House of Delegates and a representa-
tive from the Section Council (which consists of all past
Chairs). I am pleased that John Greenthal has graciously
agreed to serve as Section Delegate now that Phil has as-

sumed the position of Secretary. I am also pleased that
our colleague Virginia Robbins will, for the next year,

be the Section Council Representative to the Cabinet. I
would also like to take this time to thank Alice Kryzan
for her participation on, and contributions to, the Section
Cabinet as the Section Council’s representative during the
past year.

Although this is Phil Dixon’s first term as an officer,
his participation in the Section has been long-standing.
Phil’s service extends back to the 1980s, when he served
as Co-Chair of the Section’s Water Committee. Most re-
cently, Phil ably served for several years as our Section
Delegate to the New York State Bar Association’s House
of Delegates.

I can assure you that Joan, Alan, Barry, Phil, John, and
Ginny will keep me on the straight and narrow over the
next year!

Governmental Developments and
Legislative Initiatives

This is certainly an exciting time for those who prac-
tice in the area of environmental law. With the transition
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in state government in Albany, new environmental ini-
tiatives are being advanced that will rechart the course

of environmental policy. Issues, such as climate change,
which have been the center of concern, are taking on

a new urgency in light of a greater understanding and
awareness of the anticipated impacts. Furthermore, the
policy debates at the early stages in the campaign for the
U.S. presidency give some hope that environmental issues
will be accorded serious attention at the national level.

To the extent possible, I would like to see our Section
continue to take positions on key environmental issues.
Walter Mugdan, in his final message in the Winter/Spring
2007 issue of The New York Environmental Lawyer, dis-
cussed in detail several of the Section’s positions, includ-
ing endorsing a legislative correction to standing under
the State Environmental Quality Review Act, supporting
a long-needed expansion to New York State’s Returnable
Container Act (“Bottle Bill”), and urging New York State
to seek “assumption” of the federal freshwater wetlands
program within this state.

In addition, for more than five years, Section mem-
bers Larry Schnapf and Dave Freeman, together with
their committee and task force members, have analyzed
and recommended changes to the state’s brownfields pro-
gram for the Section’s consideration. Their efforts have
led to an active Section role in this significant debate,
which encompasses both environmental and economic
development concerns.

For your reference, information on the Section’s re-
cent legislative positions can be found on the NYSBA
Environmental Law Section website (http://www.nysba.
org/environmental), under the tab labeled “Legislative/
Regulatory Policy Submissions.”

Ours is a diverse Section, which includes a wide
range of views on policy questions. It is not expected that
the Section can achieve consensus on all the significant
legislative proposals that are likely to be advanced over
the coming years. However, during my term, I would like
for our Section committees to continue to evaluate areas
where the Section may wish to support environmental
legislative or policy initiatives. In the upcoming year,
such areas may include consideration of proposals to sup-
port a legislative correction to address ambiguities associ-
ated with the commencement of the statute of limitations
period in SEQRA matters, to establish a process for power
plant siting, and to establish new limitations governing
the open burning of wastes and the use of wood boilers,
among others.

Section Meetings and Field Trips

A significant part of the Section experience are the
meetings and conferences that our Section sponsors.
These functions provide the opportunity not only for con-
tinuing legal education, but an opportunity for Section
members to interact socially as well as professionally. For

the upcoming year, our Section meetings are scheduled as
follows (please mark your calendars with these dates):

Fall Meeting: October 12-14, 2007 at The Gideon
Putnam in Saratoga Springs, New York. The meeting
will include a dinner on Friday evening (October 12), a
CLE program on Saturday morning, and a Section dinner
on Saturday evening. Section committees and task forces
and the Executive Committee are scheduled to meet on
the morning of Sunday, October 14.

Our Fall Meeting will be focusing on new directions
in environmental law. As you know, with respect to the
transition in state government, significant and exciting
developments are occurring at the Department of Envi-
ronmental Conservation. Commissioner Alexander “Pete”
Grannis has assembled an experienced and forward-look-
ing leadership team, and a wide range of organizational
reforms and progressive legislative initiatives are under
consideration.

At the Friday night dinner, we are fortunate to have
as our speaker Alison H. Crocker, the General Counsel to
the Department. Alison is a former member of our Execu-
tive Committee and previously served as Co-Chair of the
Air Quality Committee. She will be addressing the topic
of organizational changes and new directions in the Office
of General Counsel.

The Saturday morning CLE program will consist of
two components. The first part will include speakers from
the Department who will be addressing new program
and enforcement initiatives and policies. In addition,
there will be a presentation on invasive species, which are
posing serious if not uncontrollable destruction to ecolog-
ical systems in our state. The second part of the CLE pro-
gram will focus on cutting-edge SEQRA issues, including
the evaluation of noise impacts in the SEQRA process and
project reviews, SEQRA considerations in the alienation
of parkland, consideration of climate change issues in the
review of projects under SEQRA, and issues relating to
SEQRA and the statute of limitations.

Saturday afternoon will be free for leisure activities.
The Gideon Putnam Hotel, at which the Fall Meeting will
be located, is in the heart of Saratoga Spa State Park. The
Park offers a variety of recreational activities, including
golf, tennis, and mineral baths and spas. We are planning
to organize an environmental hike to an area of local in-
terest. For those who are interested, we are also looking
to schedule an informational walking tour of the Park.

A bike tour may also be planned. In addition, numer-
ous museums and sites of historical interest are nearby,
including the National Museum of Racing and Hall of
Fame, the National Museum of Dance, the Saratoga (Bat-
tlefield) National Historical Park, and the Saratoga Auto
Museum, among other attractions. Downtown Saratoga
Springs, which is a short ride from The Gideon Putnam,

(Continued on page 33)
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From the Editor

Lou Alexander submits his
introductory column in this issue.
The upcoming Section meetings
promise to be informative and
professionally enjoyable, and, if
the growing attendance recently
enjoyed by the Section at its meet-
ings is any guide, will likely be
well attended. However, I would
like to draw attention to one of
Lou’s proposals which suggests
an unconventional, yet entirely
professional, idea that is worthy of consideration: field
trips. Lest one think that the idea lacks sufficient serious-
ness for serious professionals, I can personally attest that
the various side trips that Section members routinely take
at the time of the Fall Meetings have provided wonderful
opportunities to not only become better informed about
any number of topics, but also to get to know one another
better. The beauty of field trips is that they can be orga-
nized around specific topics or locations that might be of
significant interest to smaller and self-selecting groups of
people rather than to the entire Section, and they can be
counted as successes even with small numbers of partici-
pants. Think of them as outdoor seminars. This would
be just another way, among many, in which the Section
provides services to members and thereby enhances the
value of Section membership and participation. I am sure
that the Section leadership will be receptive to proposals
as well as, importantly, organizers.

In this issue, Walter Mugdan submits an article on
coal gasification. As I noted in my last column, Walter’s
ongoing discussion of alternative energy sources is timely
and valuable. A consensus has clearly emerged among
credible scientists and policy makers that global warming
is occurring, and that greenhouse gases are an important
component of the warming trend. As such, shifting our
reliance away from fossil fuels is critically important,
especially considering that petroleum production often
takes place in some very bad neighborhoods and our
economy would be dramatically affected by disruptions
in supply. However, it is unrealistic to expect that the shift
will be efficient or fast, especially given the early stages of
research and development for energy sources that do not
emit greenhouse gases, the unproven reliability of some
that have been proposed, and the economic limitations of
others. As Jeffrey Sachs noted in a recent issue of Scientific
American, technological advances are a necessary and

achievable means of addressing global climate change.
However, the time line is uncertain for the substantial
conversion to non-fossil fuel sources of energy and, in the
interim, greener variations on present themes may be ad-
visable. Coal gasification is a proposal that sparked inter-
est of late. Walter’s article provides a thorough discussion
of what coal gasification is, how it operates to produce
synthetic natural gas, and why the modern process is
cleaner than the original process, especially as technology
for carbon capture and sequestration improves. The ar-
ticle discusses the three major coal gasification plants that
operate in the United States today, how they operate and
how they might operate better. The article also lays out
the legal debate over applicable standards for the technol-
ogy and the manner in which EPA has approached the
topic. As always, Walter’s article is informative, incisive
and adopts a pragmatic approach to environmental prob-
lems and solutions.

Kristen Sentoff submits an article about if, and when,
to suspend environmental regulations in the face of a
devastating emergency. Emergencies in environmentally
explosive or environmentally sensitive locations have
been on the rise of late, presenting face-offs between the
immediate needs of health and safety, and environmental
regulatory goals. The latter also seek to protect health and
safety, yet they seem to require consistent political justifi-
cation notwithstanding consistent scientific justification,
and there is always the concern for emergency waivers
evolving into systemic backsliding. Kristen analyzes the
availability of waivers, examines them in the context of
natural disasters such as Hurricanes Rita and Katrina,
and skeptically discusses proposed legislation to allow
additional waiver authority for EPA.

Jamie Thomas, of St. John’s Law School, is the new
student editor. Jamie submits case summaries prepared
by St. John's students on decisions selected by Phil Wein-
berg. These include summaries of two rulings by the
United States Supreme Court, which has shown a striking
inclination recently to engage in environmental jurispru-
dence.

I will conclude by reminding readers about the Fall
Meeting, which Lou mentions in his column, asking com-
mittees to avail themselves of the journal as a tool to fa-
cilitate and expand their activities, and alerting potential
authors that they may qualify for CLE credit (see pg. 35).

Kevin Anthony Reilly

Get CLE Credit:
Write for the N.Y. Environmental Lawyer!

For more information see page 35
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Back to the Future: Coal Gasification

Comes of Age ... Again

By Walter Mugdan

Historical Background of Coal Gasification

Over two centuries ago, in 1792, the Scottish engineer
William Murdock pioneered the process of commercial
coal gasification—that is, turning the solid lumps of hard,
black mineral into gaseous form. Murdock, a colleague
of James Watt (of steam engine fame, not the former U.S.
Secretary of Interior), heated coal in the absence of air,
converting most of the coal to gas and leaving a residue of
coke (pure carbon).! The gaseous portion is very similar
to the natural gas that many of us use today to heat our
homes or cook our meals.

Murdock’s purpose was to generate gas that could be
used for lighting. Within a few years, gas lighting became
common in most larger factories in Britain. By 1814, gas
streetlights were being installed in London, and by 1819
close to 300 miles of pipe had been laid in that city to sup-
ply some 51,000 burners.? In 1816, a Murdock licensee, the
Baltimore Gas Company, started the first coal gasification
operation in America, also primarily for use in lighting.?
For many decades, coal gas was the dominant fuel for
indoor lighting, and for nearly a century it was dominant
for urban street lighting.

In due course, gas gave way to electricity as a means
of producing light, but gasification of coal continued to be
important industrially. Nazi Germany, with plenty of coal
but not much oil or natural gas, depended on gasification
to create some of the substances on which its chemical,
fertilizer and armaments industries depended. During
World War 11, Britain and France also used the technology,
for similar reasons.* And indeed, the process of heating
coal to produce coke and gas is still used today in the
metallurgical and other industries.’

More than 1,500 gasification plants (or “manufactured
gas” plants) operated in the U.S. in the past. Coal gasifica-
tion was a messy business in those earlier times, leaving
tarry residues loaded with what today we call hazardous
wastes.® There are coal tar sites on the federal Superfund
list and on comparable state lists of contaminated sites.

Coal gas is, of course, no longer used to make light.
Instead, coal is burned to make electricity, which is used
to make light and to operate so much else in our mod-
ern technological world. In the U.S. today, coal burning
provides 57% of our electricity.” And whereas America is
heavily dependent on foreign sources for oil (and, increas-
ingly, natural gas), coal is abundant here. Indeed, a quar-
ter of the world’s coal reserves are in the U.S., with a total
energy content exceeding that of all the world’s known
recoverable 0il.® For this reason the U.S. has been dubbed
“the Saudi Arabia of coal.”

But just as coal gasification was a messy affair during
much of its history, coal remains the dirtiest fuel burned
to make electricity. The air emissions from even the best
controlled coal-burning power plants today exceed the
emissions from plants that burn oil or natural gas. This is
true with respect to essentially all the common pollutants
of concern—fine particulates, sulfur dioxide, oxides of ni-
trogen and mercury.

Note the use of the phrase “coal-burning power
plants” in the previous paragraph. The word “burning”
in that phrase is not mere surplusage, but is rather the
central point of this article. For there are two ways to
use coal to manufacture electricity, but only one involves
burning the coal. There is the traditional or old way, in
which coal is burned to make steam to spin a turbine to
generate electricity; and there is a new application of an
even older way, in which coal is gasified to produce “syn-
thetic natural gas” (an oxymoron if ever there was one),
which is burned to make steam to spin a turbine which
generates electricity.

Modern Coal Gasification

Modern coal gasification plants are a far cry from
the industry’s earlier incarnation. To the untutored eye,
a coal gasification plant would be indistinguishable from
a chemical or petroleum refinery. And indeed, much of
the internal workings of a gasification plant are strikingly
similar to those in a refinery.’

The new approach of using gasification to turn coal
into electricity actually goes one step further, using “com-
bined cycle” power plants. Common for power plants
that burn “real” natural gas, a combined cycle plant uses
the gas stream itself to spin one generating turbine, then
burns the gas to make steam to spin a second turbine. The
combined cycle system is considerably more efficient than
a traditional coal- or oil-fired plant. The synthetic natural
gas manufactured in a coal gasification plant can be used
just like real natural gas to run an efficient, combined
cycle operation. Thus, the technology is often referred to
as “Integrated Gasification Combined Cycle,” or IGCC. In
a traditional coal-burning plant, only about a third of the
energy value in the coal is converted to electricity; in an
IGCC plant, this can be increased to 50% or more.!”

Because the combined cycle technology is more ef-
ficient than single cycle technology, it has air pollution
benefits. Combined cycle emissions are lower per unit of
energy produced than single cycle emissions. Further-
more, the synthetic natural gas fuel is inherently less pol-
luting than the coal from which it was produced (just as
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natural gas is inherently cleaner than either coal or oil).!!
The gasification process enables relatively easy removal
of mercury, sulfur and other contaminants in coal that
can become airborne pollutants when the coal is burned
directly. The process also generates less solid waste and
wastewater than a coal-burning plant;'2 and it can pro-
vide these energy, air pollution and waste benefits even
when using very low-grade, soft coal, such as lignite.'?

The Promise of Carbon Capture and
Sequestration

What is perhaps most important and encouraging is
that it is also comparatively easy and inexpensive to cap-
ture carbon dioxide (CO,) in an IGCC plant—much easier
than in a traditional power plant burning coal or, for that
matter, oil or natural gas.!* CO, is the most ubiquitous
greenhouse gas, which is driving global warming. Once
CO;, has been captured it can be sequestered, avoiding
further contribution to global climate change.

Sequestration can be accomplished by injecting the
CO;into deep, stable underground geologic formations.
Also known as carbon dioxide capture and storage (CCS),
this approach holds the promise of being deployable in
many different kinds of geologic formations around the
globe, and yielding meaningfully large reductions in
CO; emissions to the atmosphere.' It is therefore almost
certain that sequestration will become one of the key
strategies to address global warming, at least for as long
as combustion of carbon-based fuels remains a significant
source of our energy. In short, it appears to be vital that
gasification of coal with separation and sequestration of
the CO, becomes a central part of our energy and envi-
ronmental goals—and this must happen soorn.

There are three major coal gasification plants operat-
ing in the U.S. today:!' a plant in Tennessee that yields a
variety of useful chemicals used in manufacturing pro-
cesses; a 250-megawatt IGCC electric power plant in Flor-
ida;'” and a facility in North Dakota, which manufactures
synthetic natural gas for distribution, along with a wide
variety of other commercially useful chemical byprod-
ucts. At present, of course, there are no laws or rules in
the U.S. that require carbon capture—CO; is not regulated
as a pollutant at the federal level.!® The Tennessee and
Florida plants do not capture CO,, and therefore emit just
as much of the greenhouse gas as would be the case if the
coal were burned directly.

But the North Dakota coal gasification plant does
capture its CO,, for the very best of business reasons—to
make money. Starting in the late 1990s, the CO; from the
plant has been pumped into a 205-mile long pipeline built
specially for the purpose. Some 115 million cubic feet of
CO; per day travel this way to Saskatchewan, Canada,
where the gas is injected under high pressure to nearly
a mile underground into an oil field that had been expe-
riencing declining yields. The injected high pressure gas
pushes additional oil toward the pumps that bring it to

the surface; the CO, stays underground, out of the atmo-
sphere. The Canadian oil company pays the North Da-
kota gasification company about $2.5 million per month
for what was formerly a waste product that went up the
smokestack.'?

The potential benefits from this technology are obvi-
ous and enormous, and the “buzz” about IGCC is intense.
The U.S. government, which has resisted domestic and
international calls for regulation of carbon emissions, pre-
ferring the carrot of voluntary incentives to the regulatory
stick, is actively promoting IGCC. In December 2006 the
U.S. Department of Energy (DOE) announced an agree-
ment with a consortium of eight private electric utility
companies to spend an estimated $1 billion to construct
what is being billed as the world’s first “zero emissions”
power plant. Known as “FutureGen,” it is to be an ad-
vanced IGCC plant that will include carbon sequestra-
tion. DOE is providing $700 million of the total cost of
this plant.?’ The State of New York has also taken steps to
promote construction of an IGCC plant with carbon se-
questration, offering to identify a “shovel ready” site for
such a facility and providing $50 million in direct subsi-
dies plus additional tax benefits to the winning bidder in
a clean coal competition.?!

Nor is private industry waiting for government sub-
sidies, as in the FutureGen project, to move ahead with
coal gasification. In 2004 American Electric Power (AEP),
a major investor-owned utility, announced plans to build
an IGCC plant to be placed in commercial operation by
2010.%2 The power industry’s interest in IGCC likely stems
from a recognition that, at some time in the perhaps not
too distant future, carbon capture and sequestration will
be required.

Although it appears that the time for coal gasifica-
tion has come (again), it is fair to say that at this writing it
remains an unfamiliar technology to most electric power
industry professionals and investors, and it is therefore by
definition somewhat riskier than traditional electric gen-
erating techniques. Building and running a gasification
plant is qualitatively quite different from what many utili-
ties are accustomed to. And the capital costs for an IGCC
plant are undeniably high.

For these reasons, most proposals for new coal-based
power plants during the past several years continue to be
for traditional coal-burning facilities, and not the promis-
ing new IGCC technology. The environmental implica-
tions of this fact are significant. The life span of a new
coal-burning power plant is likely to be 50 years or more.
Though the newest generation of coal-burning plants are
cleaner than those of the past and will have to comply
with comparatively stringent pollution control require-
ments, they will nevertheless emit more pollutants than
would a comparable plant using IGCC. And—of greater
concern—if and when the U.S. finally regulates CO,, it
will be extremely expensive to retrofit these units. This
would likely result in a decision to “grandfather” them
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from such obligations. Thus, every coal-based plant that
is now built using combustion rather than gasification
technology could represent many decades of lost oppor-
tunity for potentially crucial greenhouse gas emissions
reductions. And there are some 154 new coal-fired plants
now being proposed in 42 states across the country.®

The Legal Debate About IGCC as “BACT"

This inescapable fact has fueled a legal debate over
the proper application of Prevention of Significant De-
terioration of Air Quality (PSD) rules under the federal
Clean Air Act.2* The PSD rules require that proposed
major new sources of air pollution utilize “best available
control technology,” or BACT. The determination of what
is BACT is made on a case-by-case basis, and involves
technological, environmental, energy and economic con-
siderations. The U.S. Environmental Protection Agency
(EPA), which promulgated the PSD rule and administers
the program, has issued fairly detailed guidance on how
this BACT analysis is to be performed, but that guidance
pre-dates the current interest in IGCC.

As will be seen, the fundamental legal question posed
by the availability of viable IGCC technology is whether
or not it represents the best available control technology
for the conversion of coal into electricity. Answering that
question requires an analysis of how the proposed emis-
sion source should be characterized or defined.

Draft EPA guidance from 1990 indicates that it is the
Agency’s general policy not to “redefine the design of the
source” for the purpose of considering “available” control
technology.?® The example given in the guidance is that
if a permit applicant proposes to build a coal-fired power
plant, EPA would not require the applicant to consider
building a natural gas—fired plant instead, even though
emissions might be lower per kilowatt of electricity pro-
duced. On the other hand, the guidance goes on to say
that there are instances where consideration of “alterna-
tive production processes” is appropriate in the BACT
analysis.

Under this existing draft guidance the question pre-
sented is whether coal gasification, when compared to
the direct burning of coal, represents a redefinition of
the source or merely an alternative production process.
If the proposed new source is considered to be a “facil-
ity for burning coal to make electricity,” then requiring
consideration of gasification in the BACT analysis would
be seen as redefining the source. If, on the other hand, the
proposed new source is considered to be a “facility for
using coal to make electricity” then gasification might be
viewed as merely an alternative production process, and
could appropriately be considered in the BACT analysis.

EPA issued its answer to this question in a December
13, 2005 letter from Stephen D. Page, Director of EPA’s
Office of Air Quality Planning and Standards.?® The EPA
letter addressed whether a BACT analysis for proposed
coal-fired power plants “must specifically include evalua-

tion of alternative designs of coal-fueled processes,” such
as IGCC.

In the letter, Page cites to section 165(a)(4) of the
Clean Air Act,?” which requires that a proposed new
major air emission sources apply BACT, which in turn is
defined in section 169(3)?® as follows:

[BACT is] an emission limitation based
on the maximum degree of reduction

. which the permitting authority . . .
determines is achievable for such facility
through application of production pro-
cesses and available methods, systems,
and techniques, including fuel cleaning,
clean fuels, or treatment of innovative
fuel combustion techniques for control of
each such pollutant.

The Page letter sets out EPA’s view that, through the
above-quoted statutory language, Congress distinguished
between “production process and available methods,
systems and techniques” that should be considered in a
BACT analysis, and “alternatives” to the proposed source
that would, in EPA’s words, “wholly replace the proposed
facility with a different type of facility.” Page goes on to
acknowledge that, in practice, it is often quite difficult to
draw the precise line between an alternative “production
process” or “available method, system or technique,”
on the one hand, and an “alternative to the proposed
source,” on the other. He cites the use of the phrase “in-
novative fuel combustion technique” in the statutory defi-
nition of BACT as a reason why, in the case of the IGCC
question, the line is even more difficult to draw.

In the final analysis, however, EPA concludes that
an IGCC plant is so fundamentally different from a tra-
ditional coal-fired power plant that it really would rep-
resent an alternative to a coal-burning plant, rather than
merely a different production process or fuel combustion
technique. Page cites an earlier EPA decision and the 1990
draft EPA guidance which indicate that it is EPA’s general
policy not to “redefine the design of the source” for the
purpose of considering “available” control technology.
As noted above, by way of example the guidance states
that EPA would not require an applicant proposing a
coal-fired power plant to include, in the BACT analysis,
consideration of a natural gas—fired power plant instead,
even though the latter would generate fewer pollutants
per unit of electricity produced.

The EPA analysis rests on the fact that, at its core,
an IGCC plant is arguably more like a combination of
a chemical plant or a refinery plus a natural gas—burn-
ing power plant than it is like a traditional coal-burning
power plant. Thus, EPA concludes that consideration of
IGCC within the BACT analysis for a proposed coal-burn-
ing plant is not required by the Clean Air Act.

Page does note that there are two separate parts of
the PSD permitting process in which alternative designs
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or production processes are open for consideration. Un-
der section 165(a)(2) of the Clean Air Act? the permitting
authority (either EPA or a delegated or authorized state)
must allow an “opportunity for interested persons . . . to
appear and submit . . . presentations on the air quality im-
pact of [a proposed new source], alternatives thereto, con-
trol technology requirements, and other appropriate con-
siderations” (emphasis added). Page writes, “[W]e believe
that an IGCC facility is an alternative to [a coal-burning]
facility and therefore it is most appropriately considered
under Section 165(a)(2) rather than Section 165(a)(4).”

Finally, although the inquiry to which Page was re-
sponding did not explicitly pose this question, EPA also
opined on whether IGCC would need to be considered in
a “LAER” (lowest achievable emission rate) analysis for
new sources proposed in a Clean Air Act non-attainment
area;>Y EPA’s answer is the same—such consideration is
not required.

As Page concedes, the issue is a arguably a close call,
and a reasonable interpreter of the law might come to a
different conclusion. Nevertheless, it is important to note
that even if consideration of IGCC were required to be
included in a BACT or LAER analysis, and even if it were
determined (as would almost surely be the case) that an
IGCC facility would have lower emissions per unit of
electricity produced than a coal-burning plant, that does
not mean that the applicant would in fact be forced, as a
condition of the permit, to build an IGCC plant. Emission
rates are a central, but not the only, element of BACT and
LAER analyses. Technological feasibility and economic
considerations are also included. If an applicant could
show that IGCC is too expensive per ton of pollutants
reduced,’! or that the technology is still unproven, it
would not be required to adopt that technology even if,
arguendo, it was required to consider IGCC in the BACT
or LAER analysis.

Nevertheless, EPA’s decision not to require consid-
eration of IGCC in the BACT or LAER analysis process
was seen as a serious mistake by a number of environ-
mental and health organizations that filed petitions for
judicial review of the December 13, 2005 Page letter.3* The
petitions challenged the letter on substantive as well as
procedural grounds. On September 25, 2006 the parties
executed a Settlement Agreement pursuant to which EPA
stipulated that the Page letter is not a final agency action
and “creates no rights, duties, obligations, nor any other
legally binding effects on EPA, the states, tribes, any regu-
lated entity or any person.”3* The Agreement also indi-
cates that in a September 12, 2006 letter EPA informed the
Petitioners and other interested parties that it intended to
“establish a process that will foster a dialog [sic] among
a balanced array of interested stakeholder groups on the
deployment of advanced coal technology and result in
policy recommendations to EPA on this topic. . . .”*® Of
course, this Settlement Agreement merely postpones the
likely battle. It certainly does not represent a retreat from
the legal position staked out in the December 2005 Page

letter; on the contrary, there is every reason to assume
that this remains EPA’s position. And the environmental
and health groups are free to renew their challenge if and
when EPA (or a state managing the federal new source
review program) issues a permit for a coal-fired plant
without requiring consideration of IGCC as a part of the
BACT or LAER review.

Coincidentally, at about the same time this settlement
was being developed, the EPA’s Environmental Appeals
Board (EAB) issued a decision addressing, inter alia, the
substantive question that is begged by the procedural ar-
gument over whether or not IGCC must be considered as
part of the BACT analysis for a new proposed coal-fired
power plant. On August 24, 2006 the EAB issued its rul-
ing in In re Prairie State Generating Company,* an appeal
from a PSD permit issued by the State of Illinois. Two ele-
ments of the ruling are relevant to the questions consid-
ered in this article:

* Defining the source. The applicant proposed to
build a new power plant at the mouth of a new
underground coal mine that the applicant also
controlled, with an anticipated supply of at least
30 years. This mine provides coal with a relatively
high sulfur content. A number of environmental
and health groups (the Petitioners) commented that
in the BACT analysis the Illinois EPA (IEPA) should
have required the consideration of the use of an
alternate, low sulfur coal as fuel. IEPA declined to
require such consideration, determining that use
of a different (lower sulfur) source of coal would
fundamentally change the proposed project, which
was intended to use the coal from the company’s
own adjacent mine. After IEPA issued the permit,
the Petitioners appealed to the EAB, which held:

The Board rejects Petitioners” argument
that IEPA improperly excluded low-
sulfur coal from its BACT analysis as a
method for controlling emissions of SO,
from the proposed Facility. The statute
contemplates that the permit issuer must
look to the permit applicant to define

the proposed facility’s purpose or basic
design in its application, at least where
that purpose or design is objectively dis-
cernable, as it is in the present case. This
approach not only harmonizes the BACT
definition with the permit application
process in which the definition must be
applied, but also is consistent with the
Agency’s longstanding policy against re-
defining the proposed facility. In conclud-
ing that compelling use of low-sulfur coal
would redefine the proposed Facility’s
basic design or purpose, IEPA properly
considered Prairie State’s objectives for
the proposed Facility and concluded that
the use of a particular 30-year coal supply
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under common ownership and control is
an inherent aspect of the proposed proj-
ect. The Board is satisfied that IEPA took
a sufficiently hard look at the Facility to
determine whether further emissions re-
ductions would be achievable while still
meeting Prairie State’s purpose.’’

At first blush this finding by the EAB supports, at
least implicitly, the rationale underlying the Page
letter of December 2005. It may be, however, that
the most important element for the EAB in reach-
ing its determination about “redefining the facility”
was the business-based nexus between the pro-
posed power plant and the adjacent 30-year supply
of high-sulfur coal controlled by the same entity. If
so, then a proposed power plant located indepen-
dent of a specific coal supply might possibly yield
a different decision. Thus, while this element of the
EAB'’s Prairie State decision is certainly consistent
with the Page letter, it may not be dispositive on the
question of whether IGCC would represent a fun-
damental redefinition of a proposed coal-burning
power plant.

In the context of its discussion of the low-sulfur
versus high-sulfur coal issue the EAB did, however,
address and dismiss one of the basic arguments
against the assertion that IGCC would represent a
“redefinition” of a proposed coal-burning power
plant. The EAB wrote:

We also specifically reject Petitioners’
contention that an electric generating
facility’s purpose must be viewed as
broadly as “the production of electricity,
from coal.” . . . We have frequently recog-
nized that an electric generating facility’s
purpose may be more narrowly defined.
For example, in Kendall New Century, we
recognized that it was appropriate for
the permitting authority to distinguish
between electric generating stations de-
signed to function as “base load” facilities
and those designed to function as “peak-
ing” facilities, and that this distinction af-
fects how the facility is designed and the
pollutant emissions control equipment
that can be effectively used by the facility.
It has also been long-standing EPA policy
that certain fuel choices are integral to the
electric power generating station’s basic
design.3®

On the other hand, the EAB, in responding to an-
other of Petitioners” arguments on the high-sulfur
versus low-sulfur coal debate, did offer an interest-
ing glimpse of how it might respond if and when it
is presented squarely with the question of whether
or not IGCC represents a “redefinition” of a pro-

posed coal-burning power plant. As it happens, in
the Prairie State case the IEPA did consider IGCC as
part of the BACT analysis, although it was subse-
quently rejected (as discussed more fully below). In
advancing their view that low-sulfur coal should
have been considered in the Prairie State permit
review, the Petitioners argued that allowing the ap-
plicant to specify the source of fuel for the plant as
part of the project definition (as Prairie State had
done with respect to its own adjacent coal mine)
enables the applicant to manipulate the process to
avoid consideration of effective and available con-
trol technologies. The EAB disagreed, citing IEPA’s
requirement that the applicant consider IGCC as an
available control technology:

IEPA’s demand that Prairie State provide
a detailed analysis of IGCC, which IEPA
noted has the promise to achieve greater
reductions, demonstrates that IEPA’s
application of the policy against rede-
fining the design of the source through
application of BACT did not treat “very
few” design changes as consistent with
the proposed Facility’s basic design—se-
lection of IGCC would have required
extensive design changes to Prairie
State’s proposed Facility. Thus, we reject
Petitioners” allegation that “IEPA’s inter-
pretation would allow a permit applicant
to avoid all BACT review by including its
preferred fuel, add-on controls, and other
pollution controls and hide behind the
claim that requiring anything different
would unlawfully ‘redefine’ the proposed
source.”%

This language might be read to imply that the EAB
believes IEPA was right to require the applicant

to consider IGCC in the BACT analysis. If so, that
would be contrary to the view expressed in the
Page letter of December 2005, and might hint at
how the EAB would rule if and when the ques-
tion is presented directly. On the other hand, if the
EAB in the above-quoted language is merely citing
IEPA’s decision as supportive of the proposition
that an applicant can be required to consider some
design changes (but not necessarily this particular
one), then this language may have limited predic-
tive value.

Considering IGCC in the BACT Analysis. As
noted, in this case IEPA did consider IGCC as part
of the BACT analysis, but then rejected it. The EAB
upheld that rejection. To understand the decisions
by the IEPA and EAB, it is important to first under-
stand how a BACT analysis is carried out. BACT is
defined in the Clean Air Act:
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The term “best available control technol-
ogy” means an emission limitation based
on the maximum degree of reduction of
each pollutant subject to regulation un-
der this chapter emitted from or which
results from any major emitting facility,
which the permitting authority, on a case-
by-case basis, taking into account energy,
environmental, and economic impacts
and other costs, determines is achievable
for such facility through application of
production processes and available meth-
ods, systems, and techniques, including
fuel cleaning, clean fuels, or treatment or
innovative fuel combustion techniques
for control of each such pollutant.*

Pursuant to EPA guidance (which is not binding,
but is almost universally used by EPA and state
agencies), BACT analysis follows a “top down”
procedure. This means that all available emissions
control technologies or techniques are arrayed in
descending order of their effectiveness. The most
effective one is analyzed first. If acceptable, it is
adopted; but if rejected as not “achievable” based

tailed impacts analysis at step 4 for each
control alternative found to be technically
feasible at step 2, there is one narrow
exception. A full analysis is not required
where there are two or more alternatives
with comparable control efficiencies and
one is more costly than the other. IEPA’s
rationale in the present case for rejecting
full evaluation of IGCC as a more costly,
comparably efficient option falls within
this guidance.*?

With respect to conventional pollutants—specifi-
cally, sulfur dioxide and oxides of nitrogen—it may
be that emissions from then-current IGCC technol-
ogy would not necessarily have been judged to

be significantly lower than such emissions from a
modern, well-controlled, conventional coal-burning
plant.** If so, the IEPA decision to eliminate IGCC
at Stage 2 is indeed defensible. If and when carbon
dioxide emissions should ever be regulated, that
calculus would of course change dramatically, as
discussed above.

Conclusion

on applicable statutory and regulatory criteria, then
the next-most effective alternative is considered. If
that alternative is also rejected as not “achievable,”
the analysis proceeds to the third alternative on the

In summary—stay tuned! The new age of coal is upon
us, and the technological, economic and legal questions
that will likely be posed and answered in the next few
months and years will have a profound impact on our

list; and so on.

The actual analysis itself customarily follows a 5-
step process. In the first step, all “potentially avail-
able” control options are listed. In Step 2, “techni-
cally infeasible” options are eliminated from the

domestic and global environment for many decades and
even centuries to come. For that reason the permit review
process for any proposed power plant that is to use coal
will be carefully scrutinized, and the “availability” of
gasification as a control technology will be vigorously

list. At Step 3 the remaining options are arrayed debated.

in descending order of effectiveness at controlling
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APPENDIX

How Coal Gasification Power Plants Work
U.S. Department of Energy**
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The heart of gasification-based systems is the gasifier. A gasifier converts hydrocarbon feedstock into gaseous
components by applying heat under pressure in the presence of steam.

A gasifier differs from a combustor in that the amount of air or oxygen available inside the gasifier is carefully
controlled so that only a relatively small portion of the fuel burns completely. This “partial oxidation” process
provides the heat. Rather than burning, most of the carbon-containing feedstock is chemically broken apart by the
gasifier’s heat and pressure, setting into motion chemical reactions that produce “syngas.” Syngas is primarily
hydrogen, carbon monoxide and other gaseous constituents, the proportions of which can vary depending upon
the conditions in the gasifier and the type of feedstock.

Minerals in the fuel (i.e., the rocks, dirt and other impurities which don’t gasify like carbon-based constituents)
separate and leave the bottom of the gasifier either as an inert glass-like slag or other marketable solid
products. Only a small fraction of the mineral matter is blown out of the gasifier as fly ash and requires removal
downstream.

Sulfur impurities in the feedstock are converted to hydrogen sulfide and carbonyl sulfide, from which sulfur

can be easily extracted, typically as elemental sulfur or sulfuric acid, both valuable byproducts. Nitrogen oxides,
another potential pollutant, are not formed in the oxygen-deficient (reducing) environment of the gasifier; instead,
ammonia is created by nitrogen-hydrogen reactions. The ammonia can be easily stripped out of the gas stream.

In integrated gasification combined-cycle (IGCC) systems, the syngas is cleaned of its hydrogen sulfide,
ammonia and particulate matter and is burned as fuel in a combustion turbine (much like natural gas is burned
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in a turbine). The combustion turbine drives an electric generator. Hot air from the combustion turbine can
be channeled back to the gasifier or the air separation unit, while exhaust heat from the combustion turbine is
recovered and used to boil water, creating steam for a steam turbine-generator.

The use of these two types of turbines—a combustion turbine and a steam turbine—in combination, known as
a “combined cycle,” is one reason why gasification-based power systems can achieve unprecedented power
generation efficiencies. Currently, commercially available gasification-based systems can operate at around 42%
efficiencies; in the future, these systems may be able to achieve efficiencies approaching 60%. (A conventional
coal-based boiler plant, by contrast, employs only a steam turbine-generator and is typically limited to 33-40%
efficiencies.)

Higher efficiencies mean that less fuel is used to generate the rated power, resulting in better economics (which
can mean lower costs to ratepayers) and the formation of fewer greenhouse gases (a 60%-efficient gasification
power plant can cut the formation of carbon dioxide by 40% compared to a typical coal combustion plant).

All or part of the clean syngas can also be used in other ways:

¢ As chemical “building blocks” to produce a broad range of liquid or gaseous fuels and chemicals (using
processes well established in today’s chemical industry);

* As a fuel producer for highly efficient fuel cells (which run off the hydrogen made in a gasifier) or perhaps
in the future, hydrogen turbines and fuel cell-turbine hybrid systems;

® Asa source of hydrogen that can be separated from the gas stream and used as a fuel (for example, in
President Bush’s hydrogen-powered Freedom Car initiative) or as a feedstock for refineries (which use the
hydrogen to upgrade petroleum products).

Another advantage of gasification-based energy systems is that when oxygen is used in the gasifier (rather

than air), the carbon dioxide produced by the process is in a concentrated gas stream, making it easier and less
expensive to separate and capture. Once the carbon dioxide is captured, it can be sequestered—that is, prevented
from escaping to the atmosphere, where it could otherwise potentially contribute to the “greenhouse effect.”
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Emergency Waivers of Environmental Regulations:
Necessary Relief or Back-Door Damage?

By Kristen Sentoff

l. Introduction

On August 31, 2005, two days after Hurricane Katrina
devastated the Gulf Coast, Environmental Protection
Agency (EPA) Administrator Steven Johnson was among
several agency and department heads who gave a joint
press conference about the response to the disaster.! The
damage and flooding caused by the hurricane, which
some would argue was made worse by destruction of
wetlands,? development of coastlines,® and greenhouse
gas emissions,? is certain to have enormous environmen-
tal impacts;® yet the head of the agency charged with
safeguarding the public from environmental harms made
only a single announcement: that some of those very safe-
guards would be waived to ensure adequate fuel supply
in the weeks following the disaster.®

In response to natural disasters, the first concern is,
and should be, the safety of the people affected. Adequate
fuel supply for emergency vehicles and transport of evac-
uees and supplies is certainly essential to the response.
However, waiving environmental regulations in response
to supply disruptions will have broader impacts on those
in affected areas and the public as a whole. The waivers
issued and proposed in response to Hurricane Katrina
raise important questions as to the efficacy and impact of
such measures, especially in light of the attacks on long-
standing environmental statutes by the current adminis-
tration and Congress.” Are waivers really the best way to
expedite and improve response, or are they merely oppor-
tunistic attacks by opponents of the regulations waived?
This article will explore the source of EPA’s authority for
these waivers, their impact on the response effort and the
environment, and whether they are necessary to ensure
an adequate response. Such questions must be considered
in the context of EPA’s actual response to Katrina to en-
sure that the policies in place for the next natural disaster
serve both the needs of immediate responders and the
long-term health of the public and the environment.

Part II of this article will examine the history and
purpose of the Clean Air Act (CAA) fuel standards, which
were waived in response to Katrina. Part III will address
this waiver and its impact. Part IV will introduce and
discuss congressional proposals for broader waiver au-
thority introduced in response to Hurricane Katrina. Part
V will discuss the propriety of such waivers and Part VI
will draw conclusions as to what type of waiver authority
should be granted in times of national disaster.

Il. The Clean Air Act and Regulation of Motor
Vehicle Fuels

Early in the brief history of federal environmental
regulation, Congress recognized that motor vehicles were
a significant threat to air quality and health.® When the
Clean Air Amendments of 1970 (Clean Air Act, CAA)°
were passed, members of the House of Representatives
expressed a desire to see motor vehicle air pollution re-
duced through changes in automobile design and fuel
formulation:

Automotive pollution constitutes in
excess of 60 percent of our national air
pollution problem and such pollution is
particularly dangerous in the highly ur-
banized areas of our country. Therefore,
increased attention must be paid to that
source of pollution by insisting on the
kinds of motor vehicles and fuels which
will reduce pollution to minimal levels.'

Congress hesitated to impose specific standards to
achieve this goal, however, recognizing that it was “not
particularly well equipped to design cars or to determine
the composition of fuels appropriate towards these
ends.”!!

Instead, Congress authorized the Secretary of the De-
partment of Health, Education, and Welfare to regulate
the composition of fuels if the ingredients or additives
would “endanger the public health or welfare” or would
interfere with emission control devices in vehicles.!? This
“residual authority” was intended to be used as a stopgap
measure if automobile manufacturers and fuel suppliers
failed to make improvements on their own.!3 Despite in-
clusion of emissions standards for vehicles and the option
to regulate fuels if necessary, three committee members
called the 1970 Amendments “woefully inadequate to
meet the menace of motor vehicle-generated air pollu-
tion.”14

Between 1970 and 1990, the negative effects of Con-
gress’s failure to regulate fuels were compounded by reg-
ulations limiting the use of lead as a gasoline additive.'®
Lead was replaced with other compounds that were
toxic and had higher volatility, which also contributed to
smog.'® In response, the Clean Air Act Amendments of
1990 (Amendments)!'” added specific standards for motor
vehicle fuels. The specific standards were added with-
out altering the residual authority to regulate fuels that
endanger public health or emissions control systems,®
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although the EPA Administrator, rather than the Secretary
of Health, Education, and Welfare, now holds this author-
ity.!? The Amendments limited the volatility of gasoline
and the sulfur content of diesel fuel and required the use
of reformulated gasoline and oxygenated fuels in areas
that failed to meet National Ambient Air Quality Stan-
dards (NAAQS) for certain pollutants.?

The NAAQS system first appeared in the 1970 Clean
Air Act.?! The CAA directs the Administrator to promul-
gate regulations setting primary and secondary ambient
air quality standards.?? Primary standards represent the
level of air quality “requisite to protect the public health”
with an “adequate margin of safety.”?* Secondary stan-
dards are designed to protect the “public welfare from
any known or anticipated adverse effects” of air pollu-
tion.?* These effects might include damage to vegetation
and buildings and harm to livestock, among others.” In
order to meet the primary and secondary standards of
the NAAQS, the Act requires each state to create a State
Implementation Plan (SIP) detailing how the state will
achieve these standards.?® Non-attainment areas for a
pollutant are those areas that do not meet the primary or
secondary standard for that pollutant.?’

NAAQS have been promulgated for sulfur dioxide,
particulate matter,”® carbon monoxide, ozone, nitrogen di-
oxide (NO»), and lead.? Each standard is in the form of a
maximum numerical concentration of the pollutant in the
ambient air.3 Because of these numerical criteria, the six
pollutants are often referred to as “criteria pollutants.”3!
The fuel standards added in the 1990 Amendments are
designed to help meet the air quality criteria established
under the NAAQS system by limiting fuel components
that contribute to elevated levels of criteria pollutants.
The regulations created under the 1990 Amendments help
achieve this end.

A. State Regulations

Section 211(c)(1) of the Clean Air Act allows the Ad-
ministrator to regulate a fuel or fuel additive where emis-
sions from the fuel or additive “cause[], or contribute[],
to air pollution which may reasonably be anticipated to
endanger the public health or welfare” or “will impair
to a significant degree the performance of any emission
control device or system which is in general use.”3? Sec-
tion 211(c)(4) pre-empts state regulation of fuels that the
Administrator has regulated under paragraph (1) or for
which the Administrator has determined that regulation
under paragraph (1) is unnecessary.® There is, however,
an exception to federal pre-emption for certain state
standards contained in a State Implementation Plan.3* If
the Administrator finds that regulation of a fuel or fuel
additive is necessary to achieve a primary or secondary
NAAQS in a particular state, she may promulgate or
approve an SIP with a state-specific fuel provision.?® To
find that state control is “necessary,” the Administrator
must find that there are no other means of achieving the

NAAQS or that the other means are “unreasonable or im-
practicable.”3¢ California is also exempt from federal pre-
emption of state fuels regulations.’” Thus, in California
and in other states where state-specific controls are con-
sidered necessary for air quality, fuel suppliers are subject
to state as well as federal regulations.

B. Volatility

Volatility is the tendency of a liquid to evaporate, or
become a gas.® It is measured in terms of the vapor pres-
sure of the liquid substance.?? Gasoline with a higher va-
por pressure evaporates more readily, especially at higher
temperatures, leading to greater hydrocarbon air emis-
sions.*’ Hydrocarbons react with nitrogen oxides (NOx)
to create ground-level ozone, which is the main compo-
nent of urban smog.*!

As amended in 1990, the Clean Air Act section 211(h)
requires the Administrator to “promulgate regulations
making it unlawful for any person during the high ozone
season (as defined by the Administrator) to sell, dispense,
supply, offer for supply, transport, or introduce into com-
merce gasoline with a Reid Vapor Pressure in excess of 9.0
pounds per square inch (psi).”#? The Act also authorizes
the Administrator to promulgate more stringent volatil-
ity standards for fuels sold in non-attainment and former
non-attainment areas.*3

Regulations promulgated under CAA § 211(h) es-
tablish a regulatory control period, running from May
1st through September 15th, during which a “refiner,
importer, distributor, reseller, or carrier” is prohibited
from selling or supplying gasoline that exceeds applicable
volatility standards.* It also establishes a high ozone sea-
son, between June 1st and September 15th, when retailers
and “wholesale purchaser-consumer[s]” are prohibited
from supplying gasoline exceeding volatility standards.*®
The applicable volatility standard is 9.0 psi in attainment
areas and also 9.0 in non-attainment areas in many North-
ern states.*® A more stringent standard of 7.8 psi applies
during the high ozone season in non-attainment areas in
many Southern states.”” The regulations also have an ex-
ception for fuels containing ethanol.*® Fuels with between
nine and ten percent ethanol content may exceed the
above volatility standards by up to one psi.*’

C. Sulfur Standards for Diesel Fuel

Section 211 of the 1990 Clean Air Act Amendments
also requires that “no person shall manufacture, sell,
supply, offer for sale or supply, dispense, transport, or
introduce into commerce motor vehicle diesel fuel which
contains a concentration of sulfur in excess of 0.05 percent
(by weight) or fails to meet a cetane index minimum of
40.”%° Limiting the sulfur content of diesel fuels cuts sul-
fur dioxide and sulfate particulate emissions.” The cetane
index is a measure of aromatic compounds, which con-
tribute to carbonaceous and sulfate particulate emissions
from combustion of diesel fuel.>

14 NYSBA The New York Environmental Lawyer | Summer 2007 | Vol. 27 | No. 2



The health benefit of reducing the sulfur content of
fuel is derived primarily from the removal of fine particu-
lates.>® Diesel particulates cause cancer and genetic muta-
tions and may also carry other carcinogenic and mutagen-
ic chemicals into the lungs.> Some have estimated that
the cap on sulfur content eliminated as many as 15,000
deaths per year.>®

In addition to its health benefits, the sulfur limit,
which was projected to reduce sulfur emissions by
285,000 tons each year, was imposed partly to reduce acid
deposition.® Acid deposition is precipitation with low
pH, commonly known as “acid rain,” or dry deposition
of acidic particles and gases caused when sulfur dioxide
(50O,) in the atmosphere combines with water to create
sulfuric acid.”” Acidic precipitation lowers the pH of lakes
and streams, killing fish and deterring other wildlife, and
damages forest ecosystems.>®

D. Reformulated and Oxygenated Gasoline

The 1990 Amendments also added provisions to ad-
dress the problem of ground level ozone and carbon mon-
oxide (CO) in large urban areas.” Section 211(k) requires
sale of only “reformulated” gasoline (RFG) in ozone non-
attainment areas, which are those cities that fail to meet
the NAAQS for ozone.?® The effect of the reformulated
gasoline provision is to mandate at least a fifteen percent
reduction in volatile organic compounds (VOCs)®! and
toxic pollutants by 1995, and a twenty-five percent reduc-
tion by 2000 from 1990 levels.®? The VOC reductions are
required only during the “high ozone season,” while tox-
ics reductions are required year round.®

Section 211(m) of the CAA requires states to include
provisions in their State Implementation Plans to ad-
dress carbon monoxide non-attainment areas.® Carbon
monoxide “deprives the heart and brain of oxygen,” and
most of it comes from mobile source emissions. ® Adding
oxygen to fuel is the most cost-effective way to reduce
carbon monoxide emissions.®® Thus, SIPs must require
sale of oxygenated fuel with an oxygen content of at least
2.7 percent to be sold in and around CO non-attainment
areas.®”” The higher oxygen content can be achieved by ad-
dition of ethanol or MTBE.®

Congress authorized the regulation of fuels because
of an increasing understanding of both the significance of
mobile sources’” contribution to air pollution and the neg-
ative effects of such pollution on human health and eco-
logical systems.®” While the 1970 Clean Air Act attempted
to address these problems primarily through regulation
of automobile design, the 1990 Amendments reflect the
realization that air quality goals could be more fully and
efficiently achieved through regulation of fuels as well.”

lll. Fuel Standard Waivers: The Energy Policy Act
of 2005

A. The Boutique Fuels Problem

One of the consequences of the fuel provisions of
the 1990 Clean Air Act Amendments is that many dif-
ferent types of fuel must be produced and distributed to
comply with federal and state regulations.”! “Boutique
fuel” is a term used to describe a specialized fuel blend
that is required in a particular geographic area.”> Many
unique blends are required only in “islands”—isolated
urban non-attainment areas—while less stringent fuel
standards apply to the rural areas in between.” In 2001,
EPA estimated that there were fifteen different fuel blends
required across the country, each of which was available
in at least two grades.” Thus, between thirty and forty-
five different types of fuel had to be produced and distrib-
uted.

Boutique fuels can contribute to price volatility by
making gasoline less fungible, meaning it cannot be
shifted from an area with a surplus to an area with a
shortfall.” In 2001, the President directed EPA to study
possible ways to address these concerns while maintain-
ing environmental benefits of the fuel regulations.”® EPA
and others found that many factors contributed to the
volatility of gasoline prices and that boutique fuels had
the greatest impact on price volatility in places that re-
quired unique blends that could only be produced by a
few suppliers.”” The studies also concluded that boutique
fuels contributed most to price volatility where other fac-
tors had already created a tight market.”® Both EPA and
the Energy Information Administration (EIA) examined
the possibility of creating a “menu” of fuels to reduce the
overall number of fuels being produced.” EPA suggested
that incentives could be used to ensure that states chose a
cleaner fuel from the menu than their current blend, thus
reducing the number of fuels without degrading air qual-
ity.8 EIA noted that such a shift to cleaner fuels would in-
crease production costs, resulting in higher average prices
in exchange for fewer and less severe price spikes.! Nota-
bly absent from any of the recommendations was the idea
of waiver authority during supply emergencies.??

The idea that waivers of the Clean Air Act should be
used to address the boutique fuels problem has been pro-
moted by the Wisconsin congressional delegation since
2002,% presumably due to pressure from constituents
reacting to the price spikes of 2000.8* In 2002, Representa-
tive Sensenbrenner introduced legislation to allow the
governors of Wisconsin, Illinois, and Indiana to waive
RFG requirements if prices got too high or supplies too
low.® The issue of boutique fuels remained a subject of
debate throughout consideration of the failed Energy Pol-
icy Act of 2003, though proposed amendments to that bill
relating to boutique fuels did not contain waiver authori-
ty.86 In 2004, Representative Ryan of Wisconsin along with
Representative Blunt of Missouri again proposed waiver
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authority under a bill entitled “The Gasoline Price Reduc-
tion Act of 2004.”%” This bill authorized the EPA Admin-
istrator to waive fuel standards under an SIP in the case
of a “significant fuel supply disruption” for “such period
as the Administrator . . . deems necessary.”® The bill also
authorized the Administrator to give preference to SIPs
that used one of the fuel blends required under federal
regulations, prohibited the Administrator from approving
an SIP that would increase the total number of fuel types
required across the country, and required the Administra-
tor to conduct a study of the impact of boutique fuels on
fuel price and air quality.®

Strong opposition on the floor of the House focused
on the waiver provision.”® Opponents argued that the
waiver would do nothing to alleviate gas prices and
would increase air pollution-related public health prob-
lems.”! Representative Dingell, a member of the Commit-
tee on Energy and Commerce, criticized the ambiguity
and indeterminacy in the waiver provision:

The bill allows EPA to waive Clean Air
Act requirements in the event of a “sig-
nificant fuel supply disruption.” Yet the
meaning of this term is not supplied. Nor
are there limits placed on the length of
the waiver or on the overall detriment to
air quality that could occur. Nothing in
the bill would require anyone to either
analyze or ameliorate the impacts on air
quality in any way, regardless of how eas-
ily or inexpensively that could be done.”

Representative Udall likewise expressed concern that
because a waiver need only be deemed “necessary,”
“EPA’s decision might not be subject to judicial review,
or that any review would be very limited.”> He and
others also criticized the way the bill was introduced.*
The bill was brought up for a vote without consideration
or revision in committee and without any supporting
studies or hearings.”®

Despite the failure of previous attempts, waiver
authority was again introduced on April 5, 2005 in the
“Boutique Fuels Reduction Act of 2005.”% This bill would
authorize the Administrator to waive state and federal
fuel standards during “extreme and unusual fuel or fuel
additive supply circumstances.”®” The bill also contained
provisions capping the number of boutique fuels at the
September 1, 2004 level and requiring the EPA Admin-
istrator and the Secretary of Energy to conduct a study
on boutique fuels.” The following day a bill entitled the
“Boutique Fuels Elimination Act of 2004” was introduced,
which contained the same substantive language as the
earlier bill, but combined it into a single section.”” The
precise language in these bills, including the waiver pro-
vision, was subsequently inserted into the Energy Policy
Act of 2005.1%

The legislative history of the Energy Policy Act itself
is scant. The House Conference Report contains no expla-
nation of the waiver provision, and indeed, no explana-
tions of any of the provisions of the revised bill set forth
in that report.1%! The waiver was only briefly mentioned
in debate on the Energy Policy Act. Representative Ryan
of Wisconsin, a co-sponsor on each of the boutique fuels
bills, said the provision was “very important to reduc-
ing the price spikes that we are experiencing.”1% He also
emphasized the emergency and temporary nature of the
waiver.!® “If there is a problem in supply overnight, an
immediate problem . . . a pipeline break or a refinery fire,
the EPA has waiver authority on a 20-day basis to fix
that.”104

B. The Energy Policy Act of 2005

On August 8, 2005, President Bush signed the Energy
Policy Act of 2005 into law.!% Section 1541 of the Act
amends section 211(c)(4)(C) of the Clean Air Act to in-
clude the following waiver authority:

The Administrator may temporarily
waive a control or prohibition respecting
the use of a fuel or fuel additive required
or regulated by the Administrator pursu-
ant to subsection (c), (h), (i), (k), or (m) of
this section . . . if, after consultation with,
and concurrence by, the Secretary of En-
ergy, the Administrator determines that—

(I)  extreme and unusual fuel or fuel
additive supply circumstances exist
in a State or region of the Nation
which prevent the distribution of
an adequate supply of the fuel or
fuel additive to consumers;

(II)  such extreme and unusual fuel and
fuel additive supply circumstances
are the result of a natural disaster,
an Act of God, a pipeline or refin-
ery equipment failure, or another
event that could not have been
foreseen or prevented and not the
lack of prudent planning on the
part of the suppliers of the fuel or
fuel additive to such State or re-
gion; and

(III) it is in the public interest to grant
the waiver (for example, when a
waiver is necessary to meet project-
ed temporary shortfalls in the sup-
ply of the fuel or fuel additive in a
State or region of the Nation which
cannot otherwise be compensated
for).106
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Thus, the Administrator is authorized to waive most
of the fuel standards created under the 1990 Clean Air Act
Amendments, including standards based on endanger-
ment to public health and state standards (subsection c);
volatility standards (subsection h); diesel sulfur standards
(subsection i); reformulated gasoline (subsection k); and
oxygenated fuel requirements (subsection m).!%” In the
event the Administrator finds that the “extreme and un-
usual” supply circumstance exists, that it was created by
one of the listed events, and that a waiver is in the public
interest, then any waiver granted must meet additional
requirements.'® The waiver may only be applied “to the
smallest geographic area necessary to address the extreme
and unusual fuel and fuel additive supply circumstances”
and may only be “effective for a period of 20 calendar
days” or the “shortest practical time period necessary to
permit the correction of the extreme and unusual fuel and
fuel additive supply circumstances and to mitigate impact
on air quality” if the Administrator finds that less than
twenty days are necessary.!?”

C.  Fuel Waivers Issued in Response to Hurricanes
Katrina and Rita

On August 30, 2005, just twenty-two days after the
Energy Policy Act of 2005 became law, Administrator
Johnson waived volatility and sulfur standards in Florida,
Louisiana, Alabama, and Mississippi—the states hardest
hit by Hurricane Katrina.!!? In a letter announcing the
waiver to the governors of the four states, Administrator
Johnson stated that EPA and the states had come to the
conclusion that there was a shortage in those states of gas-
oline with RVP below 9.0 psi and of diesel fuel with less
than 500 ppm sulfur content.!!! The letter also indicates
that suppliers should use available compliant fuel before
selling fuel that does not meet the volatility and sulfur
standards and that suppliers should submit a report con-
taining the total volume of non-compliant fuel sold.!'? On
August 31, 2005—the very next day—the waiver of vola-
tility and sulfur standards was expanded to all fifty states,
USS. territories, and Washington, D.C.!'3 The waiver was
effective through September 15, 2005.114

In the following weeks, extensions and additional
waivers of state-specific fuel standards were granted.!
Volatility waivers were extended in some states and
non-attainment areas that required sale of lower volatil-
ity gasoline beyond the September 15th end of the high
ozone season.'1® EPA extended the volatility waiver
through September 30th for the Phoenix area, where
low volatility fuel was required through the end of the
month.!'” It waived volatility standards in Texas through
October 1st.!® Three extensions of the volatility waiver
were issued for the State of California, allowing use of
non-compliant fuel through October 31st.!!? California’s
SIP required summer gasoline with low volatility through
the end of October.1?

EPA also issued waivers of the standards for sulfur
content of diesel fuel in several states.'”! EPA waived the
standard until October 5th in Tennessee and Petroleum
Administration for Defense Districts (PADDs) I and 111,
encompassing the East Coast and Gulf Coast states, re-
spectively.?? Kentucky was added to this waiver on Sep-
tember 30th.'?? The waiver was extended until October
25th for Virginia, North Carolina, South Carolina, Geor-
gia, Florida, Tennessee, Kentucky, and all of PADD III.124
It was again extended through November 10th for Flor-
ida,'® and November 14th for Kentucky and Mississip-
pi.1?6 EPA also waived the sulfur diesel requirements for
Iowa and Nebraska from October 24th through Novem-
ber 15th,'?” even though those states had been required to
use low-sulfur diesel since the nationwide waiver expired
on September 15th.12

In addition to extension of the volatility and sulfur-
diesel waivers, EPA also granted waivers of other fuel
standards required in specific states and regions.!? EPA
issued three waivers of a requirement to sell low-sulfur
gasoline in the Atlanta area, extending that exemption
through October 25th.!%° EPA raised specific limits on
the sulfur content of gasoline produced by the Baytown,
Texas, ExxonMobil refinery from September 30th through
October 6th, and the Lake Charles, Louisiana, CITGO
refinery between October 11th and October 15th.!3! EPA
granted several waivers allowing the use of conventional,
rather than reformulated, gasoline.!®? These included a
waiver for the Houston—-Galveston and Dallas—Fort Worth
areas that was extended twice through September 30th, a
waiver and two extensions for the Richmond area allow-
ing sale of conventional gasoline through October 20th,
and a waiver and extension for the St. Louis area that was
effective through October 27th.!3 It also issued two waiv-
ers delaying implementation of a new Texas program
requiring low-emission diesel fuel.!3*

D. Impact of Waivers and Waiver Authority

In testimony before Congress, an EPA official stated
that “[t]o date, EPA believes that its exercise of the new
waiver authority contained in section 1541 of the Energy
Policy Act of 2005 has not resulted in excessive emis-
sions.”1% The example given in support of this statement,
however, is that the volatility waiver was only in place
for two weeks prior to the September 15th date when
sale of higher volatility “wintertime” gasoline would
have been permitted anyway.!% The testimony offers no
evidence concerning the effects of the other waivers on
health, nor does it indicate whether temperatures during
early September were low enough in metropolitan areas
to mitigate the effects of an early change to winter gaso-
line.’” Furthermore, the waivers were extended in many
areas where state and federal officials had previously de-
termined that later use of summer gasoline or other mea-
sures were necessary to combat air quality problems.!3
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It is difficult to quantify the overall impact these
waivers have had on air quality. While available data
reflect the amount of each type of fuel supplied in the
months following the hurricanes, they do not provide a
clear indication of what portion of any change was at-
tributable to the waivers as opposed to other factors.!®
Such information will be essential to determining what
the environmental and health impacts of the waivers
were, if any. One promising sign is that EPA has required
suppliers taking advantage of the waivers to provide in-
formation on the quantities of non-compliant fuel used.!4°
Lawmakers should push EPA to enforce this reporting
requirement and release information on the amounts of
non-compliant fuels used and the associated emissions.
Such information will allow Congress to more accurately
assess the environmental impact and weigh it against
supply needs in emergency situations.

In addition to the immediate impact of post-Katrina
waivers, the provisions of the Energy Policy Act of 2005
may have long-lasting, more frightening impact. This is
because the Energy Policy Act of 2005 grants the Admin-
istrator authority to waive fuel standards based on vari-
ous supply disruptions.!! The language of the waiver
provision provides some safeguards in requiring that the
supply circumstance be “extreme and unusual” and that
a waiver is “in the public interest.”14? These terms, how-
ever, are vague and leave much to the Administrator’s
discretion.

The part of the waiver provision giving rise to the
greatest concern, however, is the provision listing the
events that may justify a waiver. In order to justify a
waiver, the supply disruption must be caused by “a
natural disaster, an Act of God, a pipeline or refinery
equipment failure, or another event that could not reason-
ably have been foreseen or prevented and not the lack of
prudent planning on the part of the suppliers of the fuel
or fuel additive.”!*3 These provisions suggest that any
supply disruption not caused by the negligence of suppli-
ers might justify a waiver.!* Thus, in addition to natural
disasters and Acts of God,'*® foreign wars, acts of terror-
ism, or simple unforeseen equipment failures at a large
refinery would allow the EPA Administrator to waive fuel
standards that protect air quality.

E. Economic Analysis: Were CAA Waivers
Necessary?

The fuel standard waivers issued after Katrina have
been justified as an adjustment necessary to protect con-
sumers and facilitate relief efforts.!*® The Administrator
stated that the waivers were issued “to ensure that the
hurricane Katrina natural disaster does not result in seri-
ous fuel supply interruptions around the country” and
that the waivers were “necessary to ensure that fuel is
available throughout the country to address public health
issues and emergency vehicle supply needs.”'* Critics of
the fuels standards have argued that they threaten a reli-

able fuel supply and cause price increases.'*® Oil industry
representatives made similar arguments during hearings
on the Energy Policy Act.!%

Regulation of fuels may be seen as a burden on in-
dustry that reduces supply below what the market would
ordinarily provide; it also, however, can be seen as means
of compensating for a market failure.'® One type of mar-
ket failure is an external cost, or a cost imposed on society
that is not reflected in the price of the good.'>! Air pol-
lution is an external cost of the use of motor vehicles.!>?
Because of the negative effects on health and ecosystems
from use of dirtier fuels,!5 the waivers have increased the
external costs of motor vehicle use in the weeks following
Hurricane Katrina. People across the country may be will-
ing to endure the additional costs of air pollution in order
to ensure the availability of fuel for relief efforts. On the
other hand, the costs are likely to be borne disproportion-
ately by those in urban areas who are most affected by
smog and diesel particulates.

One way to obtain the benefits of providing adequate
supply without imposing additional external costs on
vulnerable segments of the population would be to imple-
ment conservation measures. In a surprising reversal
of its prior policies, the Bush Administration called on
federal agencies to limit their use of all types of fuel after
the hurricanes by cutting non-essential travel, encourag-
ing energy-efficient commuting, and reducing peak hour
electricity usage.'> This approach has some support in
the waiver provision itself, which states that a waiver
should only be issued when “in the public interest . . . for
example, when a waiver is necessary to meet projected
temporary shortfalls . . . which cannot otherwise be compen-
sated for.”1% This language, though only an example of a
situation in which a waiver would be in the public inter-
est, suggests a waiver might not be in the public interest if
conservation could “otherwise compensate” for the short-
age.1

IV. Proposals for Broader Environmental Waiver
Authority

Congress has considered many legislative proposals
dealing with the response to the hurricanes of 2005.15
Thus far, only legislation appropriating funds to re-
sponse and recovery has been signed into law.!% Several
proposed measures, however, would give the executive
branch additional authority to waive environmental
laws.!>® The proposals raise important questions about
whether additional waiver authority is necessary to ad-
equately respond to these and other disasters.'®

A. Proposed Legislation

Of the initiatives introduced, Senate Bill 1711 has
gained the most attention and generated the strongest
criticism from environmentalists.!®! The proposed law
would allow the EPA Administrator, “in consultation with
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the Governor of any affected State, as determined by the
Administrator” to “waive or modify the application of
any requirement that is contained in any law (including

a regulation) under the administrative jurisdiction of, or
that applies to any project or activity carried out by, the
Environmental Protection Agency.”%2 A waiver may only
be granted if the Administrator finds that its is “necessary
torespond . . . to a situation or damage relating to Hur-
ricane Katrina” and is “in the public interest, taking into
consideration any emergency condition relating to Hur-
ricane Katrina and any consequence to public health or
the environment.”1%3 Waivers issued under the bill would
initially go into effect for 120 days from August 26, 2005,
but could be extended “as the Administrator determines
to be appropriate” for up to eighteen months.16*

By authorizing waivers of any law under EPA juris-
diction, the bill could impact air quality,'®®> water quality
and drinking water,'% hazardous waste clean-up and dis-
posal,'” and reporting of emissions and toxic releases.!%
In addition to its reach across environmental media, the
law, if passed, could authorize waivers in all fifty states.!®
Forty-one states were declared disaster areas and every
state has at least arguably been affected by the hurricane
because of higher gasoline prices and efforts to house
displaced victims.!”? The proposed legislation leaves the
determination of whether a state has been affected to the
Administrator.!”!

Criticism of the bill has focused on the need for these
environmental protections during clean-up and recovery
from the disaster.”? In response to the bill, Senator Fein-
gold stated:

People returning to areas devastated by
the hurricane deserve to know, among
other things, that their water is safe to
drink and that new construction won’t
put them or their families in harm’s way
by polluting the air or destroying wet-
lands that can provide valuable ecologi-
cal services. . . .

... While all of us want to help those af-
fected by hurricane Katrina, there is sim-
ply no valid reason to think that we need
to erode established environmental and
public health protections in order to do
so. We should be focused not on efforts
that could harm the very people who
have already faced the unthinkable but
on efforts that will safeguard the health
of the public and the health of the envi-
ronment.!”

Thus, in the case of such broad environmental waivers,
the benefit of expedited response may be outweighed by
the cost of additional health and environmental risks.

Senate Bills 1765 and 1766, both known as the “Loui-
siana Katrina Reconstruction Act,” also grant significant
waiver authority to the executive branch.!”* Section 502 of
both bills would give the President authority to grant an
emergency permit to state or local governments or private
enterprises for any project related to hurricane response
or reconstruction.!”> A project receiving such an emer-
gency permit would automatically be considered to be in
compliance with federal law.!7¢ This authority would re-
main in place for two years from enactment of the law.!””
The proposal does contain some safeguards, such as
requiring notice to Congress and agencies that would oth-
erwise have regulatory authority over the project.'”® Thus,
Congress could take legislative action to halt a project, or
an agency could petition Congress to take such action.

Other proposals do not directly authorize waivers
of substantive environmental regulations, but affect the
application of environmental laws nonetheless. These in-
clude the Gulf Coast Infrastructure Emergency Assistance
Act of 2005, which waives conditions for federal funding
of water treatment system improvements;'”” the Gaso-
line for America’s Security Act, which encourages the
construction of new refineries by relaxing Clean Air Act
standards and transferring approval authority from EPA
to the Department of Energy;!'®’ and H.R. 3836, which
would streamline permitting for reconstruction of refiner-
ies damaged by Katrina.!8!

B. Is Broader Waiver Authority Necessary?

In its response to proposed legislation authorizing
new waivers of environmental laws after Hurricane Ka-
trina, the American Bar Association Section of Environ-
ment, Energy, and Resources (SEER) identified over 50
exemptions in existing environmental laws that could
be used during hurricane recovery.'8? These include ex-
emptions for an “act of God,” “emergency,” or “disaster
areas.”!8 The Resource Conservation and Recovery Act,
Clean Air Act, Clean Water Act, and Safe Drinking Water
Act allow the President to issue one-year renewable ex-
emptions when “in the paramount interest of the United
States to do so.”'8 The requirements of the National En-
vironmental Policy Act (NEPA), including Environmen-
tal Impact Statements for federally funded projects, can
be waived in an emergency situation under regulations
promulgated by the Council on Environmental Quality
(CEQ).'® Finally, executive agencies also have general
enforcement discretion and can choose on a case-by-case
basis not to enforce environmental laws where doing so
could interfere with disaster response.!

Given the numerous exemptions and sources of
waiver authority already present in environmental stat-
utes and regulations, additional waiver authority is su-
perfluous.'®” SEER found no evidence that environmental
regulations had impeded hurricane response and recov-
ery efforts between August and November of 2005.188
A Congressional Research Service study of existing and
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proposed waiver authority likewise found that “what is
lacking are specific examples of the types of activity that
would constitute essential components of reconstruc-
tion but that might not be permitted or could be delayed
under current law and regulations.”'® Furthermore,
EPA Administrator Steven Johnson told members of the
Senate committee considering Senate Bill 1711 that envi-
ronmental laws would not be an impediment to clean-up
efforts.!® The lack of a clear necessity for broader waiver
authority again suggests that such proposals may be
merely opportunistic attacks on environmental laws.

V. Policy Implications: When Are Waivers
Appropriate?

The primary question for policymakers in determin-
ing whether to authorize and issue environmental waiv-
ers is whether the benefit to emergency response out-
weighs the environmental harm of allowing the previous-
ly prohibited activity. In the case of Hurricane Katrina, the
perceived threat to emergency response and the general
public welfare was the limited supply and high price of
motor vehicle fuels.'! Gasoline and diesel prices spiked
after the hurricanes,'? but it is unclear how much of this
increase was due to volatility caused by the boutique fu-
els problem or whether the waivers mitigated the impact.

One study has concluded that the price increases
cannot be explained by crude oil prices.!®® This conclu-
sion seems to support the idea that the price increases
were caused by problems in the refining and distribution
stages of the supply chain, where waivers of fuel specifi-
cation could help. On the other hand, oil companies have
reported record profits in the months following Katrina,
leading some to believe that price gouging on the part of
suppliers and retailers caused the high prices.!* The im-
pact of price gouging may have varied across the country.
In New York, fifteen retailers were fined for gouging,'®
while in California, a study found that other factors were
to blame for high prices.!? Like the effect of the waivers
on supply and price, further study of the environmental
impact of the waivers will be needed to allow policy mak-
ers to determine whether they were justified and whether
similar authority should be exercised in the future.

One way for Congress to ensure that waivers are only
implemented when the benefits to response outweigh
the environmental impacts is to narrowly draft waiver
authority. Courts review agency action with substantial
deference.!”” Deference to agency action will only be
given, however, where there is an ambiguity in the statute
that Congress has left for the agency to fill.'® Thus, when
Congress imposes a specific criterion for granting waivers
and specific limitations on the type of waiver that may be
granted, courts will review the agency action for its com-
pliance with these mandates. If, on the other hand, the
statute only requires a waiver to meet broad or ambigu-
ous conditions, courts will likely defer to the agency’s
interpretation.

For example, the waiver provision of the Energy
Policy Act of 2005 requires that a waiver be based on an
“extreme and unusual” supply disruption that prevents
distribution of “adequate” supplies.!®” Courts reviewing
a waiver should give a narrow interpretation to the “ex-
treme and unusual” language. A basic principle of statu-
tory construction is that every word in a statute should be
given meaning.?"’ Furthermore, opposition to and failure
of earlier proposals authorizing waivers during “sig-
nificant” supply disruptions®! indicates that something
more than a “significant” disruption is required to meet
the standards of the enacted statute. Still, the question
of what constitutes an “adequate” supply is left to the
Administrator.?? Is an “adequate” supply one that meets
the level of demand at $1.50 per gallon? Or is a supply
that causes prices to increase to $2.50 per gallon, but also
causes people to drive less and thereby reduce demand
“adequate”? With such ambiguity in the statute, courts
reviewing a waiver would be likely to defer to the agency
interpretation of what constitutes an adequate supply.

The provisions of the waiver authority that limit the
type of waiver that may be granted face similar prob-
lems. The waiver can only be applied to “the smallest
geographic area necessary to address” the supply disrup-
tion.?% It is unclear, however, what “necessary” means.
This is another instance in which courts would be likely
to defer to agency interpretation. On the other hand, the
determinations of the agency are still subject to a reason-
ableness standard.?* An arbitrary and capricious inter-
pretation, even where Congress has delegated authority,
will not be upheld.?® Thus, granting a waiver in an area
clearly unaffected by the supply disruption could still be
found unlawful.

Congress provided a clearer mandate with respect
to the duration of the statute.?? The statute states that a
waiver is only permissible if it “is effective for a period
of 20 calendar days or, if the Administrator determines that
a shorter waiver period is adequate, for the shortest practi-
cable time period necessary to permit the correction of
the . .. supply circumstances and to mitigate impact on
air quality.”?"” A close reading of this language demon-
strates that Congress intended that twenty days to be the
maximum length of any waiver granted. Again the vague
term “necessary” is used, but here the Administrator only
has authority to determine how long is necessary if that
time is shorter than twenty days.?% A strict reading calls
into question the legality of post-Katrina waivers, some
of which extended well into October and November.?"” If
Congress only intended to grant authority for waivers of
twenty days or less, repeated renewals of such waivers
far beyond that limit are in direct contravention of that
authority.

The new proposed waiver authority would likely be
even more difficult to challenge. Under Senate Bill 1711,
the Administrator need only determine that a waiver is
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“necessary to respond” to Hurricane Katrina and “is in
the public interest.”?!? Under the Louisiana Katrina Re-
construction Act, the President is only required to find
that a waiver would be “in the best interests of the United
States.”?!1 Thus, each of these proposals would authorize
waivers of almost any environmental regulation that
would be subject to very limited judicial review.

Without such review, there will be no incentive for
those issuing waivers to consider the need for the waiver
as weighed against the environmental impact or alterna-
tive options for meeting response needs. During emergen-
cies, individuals who have broad authority to waive envi-
ronmental regulations will likely to be subject to political
pressures to take any action within their authority that is
perceived as aiding response and recovery, even if that ac-
tion will be ineffective or harmful in other ways. Instead,
Congress should issue specific waiver authority to ad-
dress known problems. Because more narrowly drafted
authority would be subject to a more searching judicial re-
view, the agency or individual issuing the waiver would
have an incentive to create a record and weigh the costs
and benefits of the decision.

VI. Conclusion

Waivers of environmental regulations should be
viewed with some skepticism. Because they undermine
long-standing environmental policies designed to protect
public health, other alternatives that can achieve similar
results of ensuring adequate emergency response, such as
conservation measures, should be considered. In addition,
regulations may be necessary to protect those impacted
by natural disasters and to ensure recovery is conducted
in a way that does not create long-term problems. Pro-
posed legislation granting broad waiver authority to the
Administrator goes beyond what is necessary to ensure
relief and threatens the safety of those victims emergency
waivers are intended to protect. Instead, narrowly drafted
legislation designed to address specific disaster response
issues will ensure careful consideration by agencies and
searching judicial review. This, in turn, will ensure that
waivers of environmental regulations are used to ensure
the safety of disaster victims while mitigating negative
effects on the rest of the population, rather than being
exploited by those who seek to profit from relaxed stan-
dards.
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The New Source Performance Standards and the
Prevention of Significant Deterioration Provisions
of the Clean Air Act May Not Be Read Together
with Respect to “Modification” of Sources of
Emission

Envtl. Def. v. Duke Energy Corp., __U.S. __, 127 S.

Ct. 1423 (2007)
Facts

In the 1970s Congress augmented the Clean Air
Act (“Act”) with two pollution control measures: New
Source Performance Standards (“NSPS”) and Prevention
of Significant Deterioration (“PSD”), each designed to
cover new, as well as modified, stationary sources of air
pollution. The NSPS provisions define “modification”
of sources as “any physical change in, or change in the
method of operation of, a stationary source which increas-
es the amount of any air pollutant emitted by such source
or which results in the emission of any air pollutant not
previously emitted.”! The PSD measure requires a permit
before a “major emitting facility” is “constructed,” and
defines such “construction” as including a “modification
(as defined in [NSPS]).”? Not withstanding this definition,
the EPA’s implementing regulations define “modifica-
tion” differently for the NSPS and PSD.

The EPA’s regulations implementing NSPS require
sources to use the best available pollution-controlling
technology® when a modification would “increase . . . the
emission rate” that “shall be expressed as kg/hr of any
pollutant discharged into the atmosphere.”* The PSD reg-
ulations, however, require a permit only when the modi-
fication is a “major” one,® and when it would increase an-
nual emissions to a level above that “actually emitted

... during a two-year period which precedes the par-
ticular date and which is representative of normal source
operation.”® These two competing definitions were each
respectively relied on by the parties in this case.

Duke Energy Corporation operates coal-fired electri-
cal generating units at eight different plants in North and
South Carolina.” Between 1988 and 2000 it replaced or
redesigned twenty-nine tube assemblies, which extended

their service life and allowed them to run longer each
day.® The United States brought an action in 2000, alleg-
ing, inter alia, that Duke violated the PSD provisions by
performing this work without the necessary permit. A
few environmental groups intervened as plaintiffs and
filed a complaint with similar charges.” Duke moved for
summary judgment, claiming that none of its modifica-
tions were “major” or required a PSD permit because they
did not increase the hourly emissions rate. The District
Court agreed and entered summary judgment for Duke
on all PSD claims.

The United States Court of Appeals for the 4th Cir-
cuit affirmed, but used slightly different reasoning. It
held that “Congress’ decision to create identical statutory
definitions of the term ‘modification’” in the NSPS and
PSD sections of the Act “has affirmatively mandated that
this term be interpreted identically” in the regulations
enacted with the Act’s authority.!” This reasoning was
principally taken from the Supreme Court’s decision in
Rowan Cos. v. United States,"! wherein the Court disagreed
with the government’s position that the word “wages”
could be defined differently in separate tax provisions.
Hence, the 4th Circuit found that Rowan requires the pre-
sumption that both PSD and NSPS regulations contain
the same conditions for a “modification,” which includes
an increase in the hourly emissions rate.'> Additionally,
plaintiffs contended that a claim that the 1980 PSD regula-
tion exceeded statutory authority could not be brought
in an enforcement proceeding because it amounted to an
attack on the validity of the regulation.!* The 4th Circuit
rejected this approach, finding that its interpretation was
not an invalidation of the PSD regulations because the
increases in the hourly emissions rate could still be used
as an additional element of the PSD major “modification”
that prompts the permit requirement.!> The Supreme
Court granted certiorari.'®

12

Issues

1. Whether the Act’s definition of “modification,”
which relies on increases in emissions and applies
to both the NSPS and PSD programs, requires the
EPA to rely on examinations of hourly increases in
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emissions as well as its long-standing scrutiny of
overall annual emissions.

2. Whether the 4th Circuit’s decision violated section
307(b) of the Clean Air Act, which requires that the
Act’s regulations be challenged “only” in the D.C.
Circuit within sixty days of their promulgation,
and “shall not be subject to judicial review” in en-
forcement proceedings.

Reasoning

The Supreme Court began by acknowledging the 4th
Circuit’s attempt to interpret both regulations as harmo-
nious with the Act. Nevertheless, it found that the result
was an inherent declaration that the PSD regulations were
invalidly written.!”

The Court took issue with the lower court’s character-
izing as “effectively irrebuttable” the presumption that
identical terms appearing in various locations within a
statute must have the same meaning.!® Justice Souter,
writing for the majority, found that, to the contrary, the re-
quirement that similar words used in various parts of the
same statute be defined equally “is not rigid and readily
yields whenever there is such a variation in the connec-
tion in which the words are used as reasonably to warrant
the conclusion that they were employed in different parts
of the act with different intent.”? The point stands even
where the terms are commonly defined within the statute,
as every part of a statute “must be analyzed to determine
whether the context gives the term a further meaning that
would resolve the issue in dispute.”?’ The Court did not
read Robinson as being discordant with Rowan because
in the latter case the government’s attempt to define the
same word differently was rebuffed not due to a lack of
“definitional identity,”?! but because it did not serve the
“congressional concern for the interest of simplicity and
ease of administration.”?? Therefore, the Court laconically
noted, “context counts.”?

The Court continued by conceding that the PSD sec-
tion referred to the NSPS definition of “modification”
and did not simply iterate the word, but discounted that
fact because Robinson presented the same scenario and
the case at bar presented no peculiarity that made a dif-
ference.?* The majority also took note of there being no
indication in the text or legislative history that Congress
was aware of the EPA’s regulatory implementation of the
NSPS protocols when it enacted the PSD requirements on
modification of sources.?” Conversely, the Court provided
an example of Congress’s intent to do so with an unre-
lated provision of the Act, which specifically incorporated
“the interpretative regulation of the [EPA] Administrator
... published in 41 Federal Register 55524-30.”%° Thus,
“Congress’s failure to use such an express incorporation
of prior regulations for modification cuts against any
suggestion that ‘Congress intended to incorporate” into
the Act the preexisting regulatory definition of modifica-
tion.”?” Therefore, absent a basis for treating PSD and

NSPS “modifications” identically, the EPA’s interpreta-
tion, so long as reasonable, should govern.?®

In the second section of its opinion, the Court dis-
agreed with the 4th Circuit’s holding that the PSD and
NSPS regulations may be read together to produce a
congruous result. The Court found that when referencing
an emissions rate, the PSD regulations invariably refer
to an annual rate, measured in tons per year.?? In addi-
tion, since the provision calls for “actual emissions [to]
be calculated using the unit’s actual operating hours,”*
such emissions “must be measured in a manner that looks
to the number of hours the unit is or probably will be
actually running.”*! In short, the Court concluded, the
point of the provisions is to calculate actual emissions
over a period of time, and its charge is incompatible with
a procedure that treats the “hourly rate of emissions” as
conclusive.?? Finally, the Court sharply discounted Duke’s
position that letters written by Edward E. Reich, EPA’s
Director of the Division of Stationary Source Enforcement,
should sway its opinion when they are inconsistent with
the wording of the regulation and a subsequent EPA dec-
laration is contrary to the earlier position.??

Conclusion

The Supreme Court held that the text of the 1980 PSD
regulations prevented them from being read together
with their NSPS equivalents. Consequently, the 4th
Circuit’s interpretation of the PSD regulations invalidates
them, and brings into the equation section 307(b) of the
Act, which prohibits challenges to the validity of regula-
tions during enforcement proceedings when such review
was obtainable in the Court of Appeals for the District
of Columbia within sixty days of the EPA’s rulemaking.
Since the Court of Appeals believed its analysis would
be able to withstand scrutiny, it did not consider that sec-
tion’s applicability in this case. As such, the Court vacated
and remanded for further proceedings.

Daniel Ginzburg ‘07
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Ferry Company’s Claim Remanded for Further
Hearings on Dormant Commerce Clause Issue

Town of Southold v. Town of East Hampton, 477
F.3d 38 (2d Cir. 2007)

Facts/History

The Town of Southold, Town of Shelter Island and
Cross Sound Ferry Services, Inc. (a Connecticut company
and the appellant) brought an action in the United States
District Court for the Eastern District of New York against
the Town of East Hampton to strike down Local Law No.
40 of 1997 as unconstitutional.

East Hampton, located on the South Fork of Long
Island, has a long history as a favorite destination for
vacationers, and its popularity continues to grow. In light
of an escalating population during the tourist season and
ever-worsening traffic congestion, in 1995 East Hampton
announced a moratorium on new ferry services while the
Town conducted a review of problems associated with
transportation. The Town commissioned a study that it
later adopted as the Transportation Element of its Com-
prehensive Plan. The study found that a new ferry termi-
nal would worsen already congested conditions on the
local streets and highways and that the overall increase
in traffic would negatively affect the environment and
character of East Hampton. As a result of the findings and
public hearings held on the matter, East Hampton passed
Local Law No. 40 (the Ferry Law), which prohibited high-
speed ferries from docking in East Hampton except in
emergencies and required special permits for the opera-
tion of all other ferries.

Cross Sound Ferry Services, Inc. (Cross Sound) oper-
ates high-speed and vehicular ferries that travel between
New London, Connecticut, and Orient Point on Long
Island. When the Ferry Law effectively blocked Cross
Sound from expanding its high-speed operation to in-
clude East Hampton service, they brought suit, joined by
the Towns of Southold and Shelter Island. The complaint
alleged that the Ferry Law was an unconstitutional viola-
tion of the Dormant Commerce Clause, was in violation
of the Equal Protection Clause of both the New York and
federal constitutions, and that it was an abuse of East
Hampton’s police power under the laws of New York.
East Hampton immediately moved for summary judg-
ment dismissing the claims on the grounds that the claims
lacked any merit, that the statute of limitations had run
out and that the plaintiffs lacked standing to sue. The
plaintiffs then made a cross motion for summary judg-
ment on the three constitutional claims.

On December 21, 2005, the District Court granted de-
fendant East Hampton’s motion for summary judgment.
The court found that the two Town-plaintiffs did not have
standing, that Cross Sound had standing as a third party
to bring suit on behalf of its customers and that the action
was not barred by the statute of limitations. It went on to
say that Cross Sound had failed to allege any disparate
treatment between interstate and intrastate commerce
resulting from the Ferry Law or to produce any evidence
of such treatment and that this was fatal to the Dormant
Commerce Clause claim. Turning to the Equal Protection
claim, the court held that since the Ferry Law did not
implicate the right to travel, the fact that it was rationally
related to protecting the Town’s residents was a purpose
sufficient to pass the rational basis standard of review
applicable under both the New York and federal constitu-
tions. Only Cross Sound appealed the judgment.
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Issue

The issue presented is whether the District Court
erred in granting summary judgment to East Hampton,
dismissing Cross Sound’s substantive challenges to the
Ferry Law as presenting no genuine issue of fact.

Reasoning

The Court of Appeals first turned to the Dormant
Commerce Clause claim. Circuit Judge Miner identified
two possible avenues of inquiry for claims brought un-
der the Dormant Commerce Clause: (1) where the local
law clearly discriminates against interstate commerce in
favor of intrastate commerce and (2) where the local law
has incidental effects on interstate commerce.! In the first
instance, the Court of Appeals agreed with the District
Court. Looking at whether the Ferry Law clearly discrimi-
nates against interstate commerce, the court noted that,
on its face, the law applies evenhandedly to in-state and
out-of-state ferry companies. Equally important was the
lack of any apparent discriminatory purpose. The records
of the Town Board of East Hampton’s meetings and hear-
ings showed that economic advantage for local operators
was never a concern and that the primary purpose of the
Ferry Law was to protect local residents from congestion
and resulting increases in pollution. The Court rejected
Cross Sound’s contention that references to traffic from
Connecticut casinos in the meeting minutes evinced a
discriminatory purpose, since the minutes also referred
to traffic from a number of sources, including many in-
trastate locales. The majority was also unmoved by Cross
Sound’s argument that a discriminatory effect was pres-
ent in the Ferry Law’s different treatment of ferries and
“excursion” boats (such as sightseeing tours), noting that
a discriminatory effect for Commerce Clause purposes
does not exist where the in-state and out-of-state entities
are not in direct competition with one another.?

Turning to the second line of inquiry under the Dor-
mant Commerce Clause, referred to as the Pike Test, the
Court of Appeals found that the District Court erred. The
Pike Test applies when a facially non-discriminatory law
has incidental effects on interstate commerce.? In such
a case, the Court said, the law will be upheld unless the
incidental burdens on interstate commerce clearly out-
weigh the local benefits. Looking at the District Court’s
treatment of this issue, the appellate court observed that
the plaintiff’s complaint did not address the Pike Test
with particular depth, which it identified as a likely rea-
son that the District Court was overly dismissive of the
claim. The court found that plaintiffs had identified an
incidental effect under the Pike Test when they argued
that the law increases the cost to out-of-state travelers by
forcing them to choose less direct, more expensive routes
to East Hampton. The District Court, it reasoned, ignored
this fact in holding that the plaintiff had failed to offer
any evidence of a disparity in the way the Ferry Law af-
fected interstate and intrastate commerce. Furthermore,

the court said that there was an issue of fact regarding the
affidavits of the party’s respective traffic engineers. Ron-
ald N. Hill, traffic engineer for Cross Sound, submitted
an affidavit in opposition to East Hampton’s findings that
additional ferry service would increase traffic congestion
and pollution, arguing that increased ferry service would
actually decrease Vehicle Miles Traveled (VMT) and that
this in turn would improve air quality standards. This fact
was crucial because it potentially undermined the puta-
tive benefits that were the basis of the town’s reasons for
enacting the Ferry Law and might therefore tip the Pike
Test balance in favor of a determination that the burdens
clearly outweigh the benefits. Since the Pike Test involves
weighing issues that are fact specific and depend greatly
on the circumstances of the parties, the court remanded
the Dormant Commerce Clause claim for further findings
by the District Court.*

On the question of whether the Ferry Law was in
violation of the Equal Protection Clauses of the New York
and federal constitutions, the court affirmed the lower
court’s dismissal. Reasoning that the analysis is the same
under the New York and federal constitutions,® the court
held that the Ferry Law did not implicate the constitu-
tional right to travel. The right to travel, as protected
under the constitution, confers upon each citizen the right
to move freely among the states.® The fact that the Ferry
Law may have incidentally discouraged some people
from traveling from Connecticut to East Hampton was
insufficient to show an actual infringement on the right
to travel. The court noted that the law only prohibited
one type of ferry (high-speed) from making port at East
Hampton and that there were many other methods of
transportation available for travelers to reach the Long Is-
land town. Additionally, the court pointed to the fact that
the law would also affect intrastate travelers” access to
East Hampton and that the Equal Protection Clause does
not guarantee travelers access to the most convenient
mode of transportation. Thus, the court declined to apply
strict scrutiny, finding no constitutional infringement, and
held that the Ferry Law passed the less stringent rational
basis test.

Last, the court affirmed the District Court’s ruling on
the issue of whether the Ferry Law represented an abuse
of East Hampton'’s police power. The Court of Appeals
examined N.Y. Town Law § 130(17)(1), the source of East
Hampton’s power to regulate vessels, and found that a
recent amendment by the New York State Legislature did
not strip the Town of any of its authority to regulate “the
operation of vessels, the size and horse power of their
motors, the vessels” speed, and their anchoring and moor-
ing,” as Cross Sound contended.”

Conclusion

The case was remanded to the District Court for
further proceedings on the Dormant Commerce Clause
claim, because the District Court failed to consider the
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plaintiff’s evidence of the Ferry Law’s effect on interstate
commerce under the Pike Test. The Court of Appeals af-
firmed the judgment in all other respects.

Joshua M. Beiler ‘08
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EPA Has Statutory Authority to Regulate
Greenhouse Gases and Must Provide Reasoned
Justification for Action or Inaction

Massachusetts et al. v. Environmental Protection
Agency, No. 05-1120 (April 2, 2007), 549 U.S. __ (2007)

Facts

Petitioners, a group of states,! local governments,?
and private organizations, filed a petition for certiorari al-
leging that the Environmental Protection Agency (“EPA”)
abandoned its responsibility under the Clean Air Act to
regulate the emissions of four greenhouse gases includ-
ing carbon dioxide. Petitioners filed the petition after the
Court of Appeals for the District of Columbia denied a
petition for review of the EPA’s order regarding a rule-
making petition asking the EPA to regulate “greenhouse
gas emissions from new motor vehicles under § 202 of the
Clean Air Act.” The Supreme Court, in granting the writ,
noted the “unusual importance of the underlying issues”
that concern what Petitioners described as “the most
pressing environmental challenge of our time.”

On October 20, 1999, several private organizations
“filed a rulemaking petition asking [the] EPA to regulate
‘greenhouse gas emissions from new motor vehicles un-
der § 202 of the Clean Air Act.”” Under section 202(a)(1) of
the Clean Air Act, Congress mandates that

[t]he [EPA] Administrator shall by regu-
lation prescribe (and from time to time
revise) in accordance with the provisions
of this section, standards applicable to the
emissions of any air pollutant from any
class or classes of new motor vehicles or
new motor vehicle engines, which in his

judgment may reasonably be anticipated
to endanger public health or welfare. . . .*

The rulemaking petition alleged (1) that regulating carbon
dioxide fell within the EPA’s statutory authority® and (2)
that “greenhouse gases”® have significantly accelerated
climate change, which will have serious adverse effects
on human health and the environment.”

On September 8, 2003, the EPA entered an order de-
nying the rulemaking petition. The EPA provided two
reasons for its decision. First, the EPA reasoned that the
Clean Air Act does not authorize the EPA to issue man-
datory regulations to address climate change. The EPA
reasoned that it lacked authority because greenhouse
gases cannot be “air pollutants”8 under the Clean Air Act.
Second, the EPA found that even if the agency had the
authority to set greenhouse gas emissions standards, it
would be unwise to do so at this time. The EPA pointed to
four political and economic concerns: (a) an alleged lack
of scientific certainty regarding the causal link between
an increase in greenhouse gases due to human activity
and increases in global surface air temperatures; (b) that
regulation of motor-vehicle emissions constituted an un-
desirable, piecemeal approach; (c) that the President had
adopted a “comprehensive approach” to the problem,
including “voluntary” emissions reduction, and (d) that
regulation might “hamper the President’s ability to per-
suade key developing countries to reduce greenhouse gas
emissions.”

The Court of Appeals for the District of Columbia, in
a 2-1 decision, denied a petition for review of the EPA’s
denial of the petition for rulemaking. In denying the pe-
tition for review, the court reasoned that the EPA could
consider scientific uncertainty as well as non-scientific
factors in reaching its conclusion and that its decision,
thus, was within its statutory authority. Judge Sentelle
filed a concurring opinion, arguing that Petitioners failed
to satisfy Article III Standing requirements. Judge Tatel
dissented.

Issues
1. Whether Petitioner, state of Massachusetts, under
facts at hand, meets Article III Standing require-
ments;

2. whether the EPA has the statutory authority to
regulate greenhouse gas emissions from new mo-
tor vehicles; and if so,

3. whether its stated reasons for refusing to do so are
consistent with the statute.

Reasoning

The Court held (1) that Petitioners had standing to
challenge the EPA’s denial of Petitioners” rulemaking peti-
tion; (2) that the EPA has statutory authority to regulate
the emissions of greenhouse gases from new motor ve-
hicles, because greenhouse gases fit well within the Clean
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Air Act’s capacious definition of “air pollutant”; and (3)
the EPA acted in an “arbitrary, capricious” manner by of-
fering “no reasoned explanation for its refusal to decide
whether greenhouse gases cause or contribute to climate
change.” The Court did not reach the question “whether
on remand [the] EPA must make an endangerment find-
ing, or whether policy concerns can inform [the] EPA’s
actions in the event that it makes such finding.” The
Court, nonetheless, reversed the judgment of the Court of
Appeals and remanded the case for further proceedings
in which the EPA “must ground its reasons for action or
inaction in the statute.”

The Court found that Petitioners had standing to
challenge the EPA’s denial of Petitioners’ rulemaking pe-
tition. The Court rooted its decision in a non-traditional
standing analysis.” The Court, while still utilizing the
familiar framework for addressing standing,'? empha-
sized two unique factors. First, the Court highlighted
Congress'’s creation of a procedural right, concomitant
to its mandate that the EPA protect citizens from air pol-
lutants that “may reasonably be anticipated to endanger
public health or welfare,” to challenge the EPA’s rejection
of a rulemaking petition as “arbitrary and capricious.”
Second, the Court highlighted that “States are not normal
litigants for the purpose of invoking federal jurisdiction”
and protection of “quasi-sovereign” state interests are
“entitled to special solicitude in our standing analysis.”
Reviewing under this deferential standard, the Court
found that Petitioner, Massachusetts, satisfied the three
elements of Article III Standing.!! First, Massachusetts
alleged actual or imminent injury. As the Court empha-
sized, “the harms associated with climate change are seri-
ous and well recognized.” These injuries, although “wide-
ly shared,” the Court ruled, are sufficiently concrete and
particularized, because Massachusetts risks substantial
destruction of coastal property and associated costs in ex-
cess of hundreds of millions of dollars. Second, emission
of greenhouse gases is indisputably causally connected to
“global warming” and U.S. motor-vehicle emissions make
a meaningful contribution to greenhouse gas concentra-
tions. Third, a decision by the EPA to regulate greenhouse
gases may not reverse global warming, but would “slow
or reduce” global warming, and, thus, redress Petitioners’
alleged injury. Accordingly, Petitioners had standing to
challenge the EPA’s denial of their rulemaking petition.

Having resolved the standing query, the Court looked
to the merits, which involved “narrow” statutory issues.
Although the Court’s review of an agency’s refusal to
promulgate rules is necessarily “highly deferential” and
“extremely limited,” the Court, nonetheless, exercised its
statutory authority to reverse the EPA actions, which the
Court found to be “arbitrary, capricious, an abuse of dis-
cretion, or otherwise not in accordance with law.”

As an initial matter, the Court had “little trouble
concluding” that greenhouse gases are air pollutants
and, therefore, fall within the EPA’s regulatory author-

ity. The broad statutory text defines “air pollutant” as
“any air pollution agent or combination of such agents,
including any physical, chemical . . . substance or matter
which is emitted into or otherwise enters the ambient air.

..”12 Since carbon dioxide, methane, nitrous oxide, and
hydrofluorocarbons are “without a doubt physical [and]
chemical” substances “emitted . . . into the ambient air,”
the “unambiguous” statute authorizes EPA regulation of
greenhouse gases.

In regard to the EPA’s determination that regulation
of greenhouse gases would be unwise, the Court found
that the determination “rest[ed] on reasoning divorced
from the statutory text.” The Court ruled that the use
of the word “judgment” in the statutory text is not “a
roving license to ignore” the text, but rather limits the
agency’s discretion to determining whether an air pollut-
ant “cause[s] or contribute[s] to, air pollution which may
reasonably be anticipated to endanger the public health
or welfare.” The Court ruled that the EPA “refused to
comply with this clear statutory command” by merely
offering “a laundry list of reasons not to regulate,” which
were divorced from the text of the statute. In particular,
the EPA relied primarily on “policy judgments” regarding
the existence of “voluntary executive branch programs,”
the possible impairment of the President’s ability to nego-
tiate with key developing countries, and its characteriza-
tion of curtailing motor-vehicle emissions as a piecemeal
approach. Nor could the EPA, the Court found, “avoid its
statutory obligations by noting the uncertainty surround-
ing various features of climate change.” Rather, the Court
ruled, the EPA must provide “a reasoned justification”
for its action or inaction with regard to the regulation of
greenhouse gases. The agency’s inaction was, therefore,
arbitrary and capricious. The Court’s holding, however,
did not reach the question whether on remand the EPA
must make an endangerment finding, or whether policy
concerns can inform the EPA’s actions in the event that it
makes such a finding.

Chief Justice Roberts filed a dissenting opinion, joined
by Justice Scalia, Justice Thomas, and Justice Alito, in
which he argued that the case was nonjusticiable because
Petitioners failed to satisfy Article III Standing require-
ments. Justice Scalia filed a dissenting opinion joined by
the Chief Justice, Justice Thomas, and Justice Alito.

Conclusion

The Court held that the EPA offered no reasoned
explanation for its refusal to decide whether greenhouse
gases cause or contribute to climate change and, thus, re-
versed the judgment of the Court of Appeals and remand-
ed for further proceedings. The Court’s holding, however,
did not reach the question whether on remand the EPA
must make an endangerment finding, or whether policy
concerns can inform the EPA’s actions in the event that it
makes such a finding.

Matthew Ford 08
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Endnotes

1.

California, Connecticut, Illinois, Maine, Massachusetts, New
Jersey, New Mexico, New York, Oregon, Rhode Island, Vermont,
and Washington.

District of Columbia, American Samoa, New York City, and
Baltimore.

Center for Biological Diversity, Center for Food Safety,
Conservative Law Foundation, Environmental Advocates,
Environmental Defense, Friends of the Earth, Greenpeace,
International Center for Technology Assessment, National
Environmental Trust, Natural Resources Defense Council, Sierra
Club, Union of Concerned Scientists, and U.S. Public Interest
Research Group.

42 US.C. § 7521(a)(1).

The petition noted that the EPA had already confirmed its
authority to regulate carbon dioxide in 1998, an opinion that the
EPA’s General Counsel, Gary S. Guzy, reiterated two weeks prior
to the filing of the rulemaking petition.

Carbon dioxide, methane, nitrous oxide, and hydrofluorocarbons.

Subsequent to the filing of the petition, the EPA requested public
comment on “all issues raised in [the] petition.” The White
House, prior to the closing of the comment period, requested
assistance from the National Research Council (“NRC”). The NRC
filed a report in 2001, “Climate Change: An Analysis of Some

Key Questions,” which concluded that “[g]reenhouse gases are
accumulating in the Earth’s atmosphere as a result of human
activities, causing surface air temperatures and subsurface ocean
temperatures to rise.”

The Clean Air Act defines “air pollutants” to include “any air
pollution agent or combination of such agents, including any

10.

11.

12.

physical, chemical, biological, radioactive . . . substance or matter
which is emitted into or otherwise enters the ambient air.” 42
U.S.C. § 7602(g).

The Court noted that where Congress has “accorded a procedural
right” to challenge agency action unlawfully withheld, a litigant
“can assert that right without meeting all the normal standards for
redressability and immediacy.”

“[A] litigant must demonstrate that it has suffered a concrete and
particularized injury that is either actual or imminent, that the
injury is fairly traceable to the defendant, and that it is likely that a
favorable decision will redress that injury.”

The Court noted that “only one of the petitioners needs to have
standing to permit us to consider the petition for review.”

42 U.S.C. § 7602(g) (emphasis added).

Jamie Thomas graduated from Northeastern Univer-

sity in 2002 with a BS in Civil Engineering. Currently,
she is a 4th Year Evening Student at St. John’s Universi-
ty School of Law. In addition, she currently works at the
New York City Department of Environmental Protection
as one of the many project managers involved in the
design and activation of New York City’s Third Water
Tunnel. Furthermore, she is responsible for checking to
see if various NYC DEP facilities are in compliance with
federal and state environmental protection regulations.
Upon admittance to the bar she hopes to combine her
engineering background with her legal education and
pursue a legal carer in environmental law/land use de-
velopment.
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From the NYSBA Bookstore

Zoning and Land Use

2006-2007 Edition

Authors

Michael E. Cusack, Esq.
Young, Sommer, Ward, Ritzenberg, Baker &

GENERAL PRACTICE MONOGRAFH SERIES

Moore, LLC
Albany, NY
ZONING AND John P. Stockli, Jr., Esq.
LAND USE Stockli Greene & Slevin, LLP
Albany, NY

This publication is devoted to practitioners who

Michael E. Cusack, Esq.

) need to understand the general goals, framework
2006-2007 . .
and statutes relevant to zoning and land use law in
111 S — New York State.

In addition to updating case and statutory refer-
ences, this latest edition discusses new legislation
which allows town, city and village boards to create
alternate member positions to replace members who
are unable to participate due to conflicts of interest,

Book Prices*
2006-2007 » 110 pp., softbound
PN: 42396

$62/NYSBA Member

$70/Non-member and includes discussion of current case law regarding
public hearings, application approvals, and repeated
* Prices include shipping/handling but not applicable . . . . .
sales tax. denials of an application which constitute a tempo-
rary taking.

Get the Information Edge

NEW YORK STATE BAR ASSOCIATION
1.800.582.2452  www.nysba.org/pubs Mention Code: PUB0118
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Message from the Chair
(Continued from page 2)

offers a wide variety of shopping opportunities. Informa-
tion on these activities will be circulated in the packet to
be mailed to Section members in August on the Fall Meet-
ing.

Regarding Saturday evening, I am very pleased to
announce that the Honorable Carol Ash, Commissioner
of the New York State Office of Parks, Recreation and His-
toric Preservation, has accepted our Section’s invitation
to be the keynote speaker. Commissioner Ash has been a
long-standing advocate for the environment, and in her
capacity as Commissioner, is undertaking significant new
initiatives with respect to our state parks. We are very
excited about her participation in our Saturday evening
program.

On Sunday, there will be an opportunity for commit-
tee and task force chairs and co-chairs to meet with their
committee and task force members. Following the com-
mittee and task force sessions, the Executive Committee
will meet to address Section business, including possible
support for various environmental policy and legislative
initiatives.

I urge you to consider attending the Fall Meeting. As
you know, Saratoga Spa State Park is a glorious setting in
the autumn. The meeting program will offer stimulating
and thought-provoking presentations and will provide
important updates on new environmental initiatives. And
not the least, the Fall Meeting offers a superb opportunity
to interact with colleagues and friends, as well as making
new acquaintances.

Annual Meeting: February 1, 2008 (Friday) at the
New York Marriott Marquis. As in the past, our Section’s
CLE program will be held on that Friday morning. The
CLE program is anticipated to focus on brownfields is-
sues. Our Section luncheon will follow the CLE program.
Section committee meetings will be scheduled for that af-
ternoon, followed by the Executive Committee meeting.

Spring 2008: (date not yet determined) in Albany
This will include our annual Legislative Forum in the
morning, followed by the Government Attorneys’” Lun-
cheon. That afternoon, a meeting of the Executive Com-
mittee will be scheduled.

Field Trips. I am also looking to organize informal
Section field trips. The goal is to provide opportunities,
in addition to our three regularly scheduled meetings, for
Section members to interact in “smaller scale” groups in
visits to areas of environmental interest. Furthermore, I
would like to plan some of these trips in areas of the state
(such as in Central and Western New York) where we
generally haven’t ventured in scheduling our Fall, Annual
and Spring Programs. If anyone is interested in organiz-
ing a field trip in your area, please let me know.

Committee Liaisons

As we all know, our committees and task forces are
the lifeblood of our Section, and we have been very fortu-
nate in the commitment and experience of our committee
and task force co-chairs. In the upcoming year, we are
looking to further enhance our committee activities, while
recognizing limitations attendant to the voluntary nature
of committee participation.

For the last several years, each Section officer has
been assigned to be the liaison to specified committees
and task forces. The liaison is responsible for interacting
with the committee co-chairs on committee issues, in-
forming committee co-chairs of upcoming Section activi-
ties and events, and providing other committee-related
assistance. For the period from June 1, 2007 to May 31,
2008, the committee liaison assignments are as follows:

Joan Matthews is the liaison to the following com-
mittees: Coastal and Wetland Resources; Enforcement
and Compliance; Energy; Membership; Public Participa-
tion, Intervention and ADR; Task Force on Legal Ethics;
and Environmental Insurance.

Alan Knauf is the liaison to the following commit-
tees: Hazardous Waste/Site Remediation; Task Force on
Petroleum Spills; Corporate Counsel; Toxic Torts; Agricul-
ture and Rural Issues; Transportation; and Environmental
Business Transactions.

Barry Kogut is the liaison to the following commit-
tees: Internet Coordinating; Essay Contest; International
Environmental Law; Journal; Legislation; Pesticides; and
Biotechnology and the Environment.

Phil Dixon is the liaison to the following commit-
tees: Adirondacks, Catskills, Forest Preserve and Natural
Resource Management; Environmental Impact Assess-
ment; Land Use; CLE; Historic Preservation, Parks and
Recreation; and Water Quality.

I am the liaison to the following committees: Air
Quality; Environmental Justice/Minority Fellowship; Pol-
lution Prevention; Solid Waste; Global Climate Change;
and Mining.

Iinvite the committee chairs and co-chairs to actively
involve their respective liaisons in committee activities.

Ongoing Section Activities

As you know, the Section has successfully pursued a
number of ongoing activities. Our Section’s publication,
The New York Environmental Lawyer, is well recognized
as one of the finest of Section journals, which provides
a range of perspectives on current environmental topics
as well as providing up-to-date information on Section
business. Our Section’s annual essay contest for law stu-
dents has attracted thought-provoking and well-written
articles on environmental issues from the law student
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community. Also noteworthy (and which has attracted
attention from numerous other states) is the Section’s mi-
nority fellowship program. This program places minority
law students in governmental agencies and not-for-profit
organizations for paid ten-week summer internships and
provides an excellent introduction to the practice of envi-
ronmental law.

None of this would be possible without the tireless ef-
forts and commitment of several of our colleagues. Kevin
Anthony Reilly, the Editor of our journal, has ensured
the high quality of this publication. Miriam Villani has
chaired the annual essay contest and has been funda-
mental to its ongoing success. (I also would like to thank
Miriam for graciously agreeing to continue to serve as
Chair of this activity.)

Peter Casper, Luis Martinez and Jean McCarroll, in
their capacity as Co-Chairs of the Environmental Justice
Committee, have coordinated the Minority Fellowship
Program. In that regard, they have undertaken numerous
activities—including, for example, conducting interviews
of prospective candidates, assisting in the placement of
those selected for the fellowships, and developing the
mentor system. Their efforts have ensured the success of
this program.

To Kevin, Miriam, Peter, Luis and Jean, our continu-
ing thanks on a job well done.

Lastly, I would be remiss if I did not mention and
encourage members of the Section to consider submit-
ting articles (wWhether on Section activities or on current
environmental legislative and policy issues) to Kevin for
inclusion in The New York Environmental Lawyer. We are
always on the lookout for articles to publish and invite
your submissions.

Executive Committee: Comings and Goings

Several changes to the membership of the Executive
Committee have occurred since the beginning of 2007. As
of June 1, we welcome to the Executive Committee two
new at-large members: Janice Dean, who is with the New
York City branch of the Environmental Protection Bureau
of the Attorney General’s Office; and Jeffrey Brown, of
the MacKenzie Law Firm.

I am pleased to report that Executive Committee
member Shannon Martin LaFrance has agreed to serve as
the Alternate Section Delegate to the House of Delegates,
while continuing to serve as Co-Chair of the Section’s Pol-
lution Prevention Committee.

In addition, we welcome John S. Marwell of Sham-
berg Marwell David & Hollis, P.C., who will be serving
as the new NYSBA Executive Committee Liaison to the
Section’s Executive Committee.

On the departure front, one of our Executive Commit-
tee members, Christopher Dow, has relocated to the West

Coast. Chris, as you may recall, began his service on the
Executive Committee as the representative of the Young
Lawyers Section, and subsequently became a Co-Chair of
the Section’s Task Force on Petroleum Spills. Chris was
an active member of the Executive Committee and we ex-
tend our best wishes to Chris as he exchanges the winters
of upstate New York for the “seasons” of California.

Membership and Diversity

I am pleased to report that the Section is experiencing
its second straight year of membership growth. Our Sec-
tion has achieved some significant gains in the past few
years in terms of expanding the diversity of our member-
ship. Further efforts directed to governmental and public
interest organization attorneys, younger attorneys (as
well as law school students) and minority attorneys are
being considered.

The New York State Bar Association is now under-
taking a membership initiative to increase Association
membership by ten percent, in addition to focusing on
ways to attract and retain younger attorneys and achieve
greater diversity within the Association. Howard Tollin,
a Co-Chair of our Section’s Membership Committee, has
been appointed as our Section Liaison to that Association
effort.

Before concluding, I would like to express a special
thank you, on behalf of the Section and myself, to Walter
Mugdan and Lisa Bataille. Walter has served this Section
with distinction for many years, and has just completed
a very successful year as Chair. His direction and leader-
ship have significantly strengthened our Section both
organizationally and in its leadership role in the debate
on environmental issues. Above all, he has been a good
friend and colleague. Lisa is the New York State Bar As-
sociation liaison to our Section, and without whom we
would all be lost. Her knowledge of the ins and outs of
Section activities, her organization of our programs and
meetings, and her ever-present patience and goodwill are
key to our Section’s success and to the mental health of
the Section Cabinet! So again, Walter and Lisa, our appre-
ciation and thanks.

I am looking forward to an exciting and productive
year for our Section. And let me underscore that the Sec-
tion’s officers are very much interested in your thoughts
and comments about the Section and its activities. So, if
you have any issues or topics that you would like the Sec-
tion to consider or suggestions on how things might be
done better, please do not hesitate to contact me or any
other of the Section officers.

My best for a great summer and I hope to see you at
our Fall Meeting in October.

Louis A. Alexander

34 NYSBA The New York Environmental Lawyer | Summer 2007 | Vol. 27 | No. 2



NYSBA Guidelines for Obtaining

MCLE Credit for Writing

Under New York’s Mandatory CLE Rule, MCLE
credits may be earned for legal research-based writing,
directed to an attorney audience. This might take the
form of an article for a periodical, or work on a book. The
applicable portion of the MCLE Rule, at Part 1500.22(h),
states:

Credit may be earned for legal research-based
writing upon application to the CLE Board,
provided the activity (i) produced material
published or to be published in the form of an
article, chapter or book written, in whole or
in substantial part, by the applicant, and (ii)
contributed substantially to the continuing
legal education of the applicant and other
attorneys. Authorship of articles for general
circulation, newspapers or magazines direct-
ed to a non-lawyer audience does not qualify
for CLE credit. Allocation of credit of jointly
authored publications should be divided be-
tween or among the joint authors to reflect
the proportional effort devoted to the research
and writing of the publication.

Further explanation of this portion of the rule is pro-
vided in the regulations and guidelines that pertain to the
rule. At section 3.c.9 of those regulations and guidelines,
one finds the specific criteria and procedure for earning
credits for writing. In brief, they are as follows:

¢ The writing must be such that it contributes sub-
stantially to the continuing legal education of the
author and other attorneys;

e it must be published or accepted for publication;

¢ it must have been written in whole or in substantial
part by the applicant;

¢ one credit is given for each hour of research or writ-
ing, up to a maximum of 12 credits;

* a maximum of 12 credit hours may be earned for
writing in any one reporting cycle;

e articles written for general circulation, newspapers
and magazines directed at nonlawyer audiences do
not qualify for credit;

e only writings published or accepted for publication
after January 1, 1998 can be used to earn credits;

e credit (a maximum of 12) can be earned for updates
and revisions of materials previously granted credit
within any one reporting cycle;

* no credit can be earned for editing such writings;

e allocation of credit for jointly authored publications
shall be divided between or among the joint authors
to reflect the proportional effort devoted to the re-
search or writing of the publication;

* only attorneys admitted more than 24 months may
earn credits for writing.

In order to receive credit, the applicant must send
a copy of the writing to the New York State Continuing
Legal Education Board, 25 Beaver Street, 8th Floor, New
York, New York 10004. A completed application should be
sent with the materials (the application form can be down-
loaded from the Unified Court System’s Web site, at this
address: www.courts.state.ny.us/mcle.htm (click on “Pub-
lication Credit Application” near the bottom of the page)).
After review of the application and materials, the Board
will notify the applicant by first-class mail of its decision
and the number of credits earned.

Catch Us on the Web at A
WWW.NYSBA.ORG/ENVIRONMENTAL ()\1’5’

P/ I\N
[ o@ |
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Section Committees and Chairs

The Environmental Law Section encourages members to participate in its programs and to contact the Section Officers or

Committee Chairs for information.

Committee on Adirondacks,
Catskills, Forest Preserve and
Natural Resource Management
Thomas A. Ulasewicz
Ulasewicz Melewski

& Greenwood LLP
112 Spring Street, Suite 307
Saratoga Springs, NY 12866
Tom@umgllp.com

Carl R. Howard

US EPA

290 Broadway

Office Of Regional Counsel
New York, NY 10007-1866
howard.carl@epa.gov

Committee on Agriculture and
Rural Issues

David L. Cook

Nixon Peabody LLP

1300 Clinton Square

Rochester, NY 14603
dcook@nixonpeabody.com

Peter G. Ruppar

Duke Holzman Yaeger
& Photiadis LLP

1800 Main Place Tower

Buffalo, NY 14202-3718

pruppar@dhyplaw.com

Committee on Air Quality
Robert R. Tyson

Bond Schoeneck & King, PLLC
One Lincoln Center

Syracuse, NY 13202-1355
rtyson@bsk.com

Flaire Hope Mills

US Environmental Protection Agency

Regional Council

290 Broadway

New York, NY 10007-1823
mills.flaire@epa.gov

Peter C. Trimarchi

Whiteman Osterman & Hanna LLP
One Commerce Plaza

Albany, NY 12260
ptrimarchi@woh.com

Committee on Biotechnology and
the Environment

David W. Quist

NYS Department of Health

P.O. Box 2272

Albany, NY 12220
davidquist@earthlink.net

Committee on Coastal and
Wetland Resources

Terresa M. Bakner

Whiteman Osterman & Hanna LLP
One Commerce Plaza

Albany, NY 12260-2015
tbakner@woh.com

Drayton Grant

Grant & Lyons, LLP

149 Wurtemburg Rd
Rhinebeck, NY 12572-2342
grantlyons@aol.com

Committee on Continuing Legal
Education

Maureen F. Leary

NYS Dept of Law

Environmental Protection Bureau
The Capital

Albany, NY 12224
maureen.leary@oag.state.ny.us

Robert H. Feller

Bond Schoeneck & King, PLLC
111 Washington Avenue
Albany, NY 12210
RFeller@bsk.com

James P. Rigano
Certilman Balin Adler

& Hyman, LLP
1393 Veterans Memorial Highway
Suite 3015
Hauppauge, NY 11788
jrigano@certilmanbalin.com

Kimberlee S. Parker

Bond Schoeneck & King PLLC
111 Washington Avenue
Albany, NY 12210
kparker@bsk.com

Committee on Corporate Counsel
Robert M. Hallman

Cahill Gordon & Reindel LLP

80 Pine Street

New York, NY 10005-1701
rhallman@cahill.com

George A. Rusk

Ecology & Environment
368 Pleasantview Drive
Lancaster, NY 14086-1316
grusk@ene.com

Edward J. Malley

TRC Companies, Inc.

1430 Broadway, 10th Floor
New York, NY 10018
emalley@trcsolutions.com

Committee on Energy

Kevin M. Bernstein

Bond, Schoeneck & King, PLLC
One Lincoln Center

Syracuse, NY 13202-1325
kbernstein@bsk.com

Jennifer L. Hairie

NYS Dept of Environmental
Conservation

Division of Legal Affairs

625 Broadway, 14th Floor

Albany, NY 12233-1500

jlhairie@gw.dec.state.ny.us

William S. Helmer

Green & Seifter, PLLC

194 Washington Avenue, Suite 315
Albany, NY 12210
whelmer@gslaw.com

Committee on Enforcement and
Compliance

Dean S. Sommer

Young Sommer LLC

Executive Woods

5 Palisades Drive

Albany, NY 12205
dsommer@youngsommer.com
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George F. Bradlau

The Bradlau Group, LLP

P.O. Box 541

18 Washington Street, 2nd Floor
Morristown, NJ 07963-0541

gbradlau@thebradlaugroup.com

Committee on Environmental
Business Transactions

Louis A. Evans

Nixon Peabody, LLP

50 Jericho Quadrangle, Suite 300
Jericho, NY 11753-2726
levans@nixonpeabody.com

Jeffrey B. Gracer

Sive Paget & Riesel PC

460 Park Avenue, 10th Floor
New York, NY 10022
jgracer@sprlaw.com

Committee on Environmental
Impact Assessment

Mark A. Chertok

Sive, Paget & Riesel, P.C.

460 Park Avenue, 10th Floor
New York, NY 10022
mchertok@sprlaw.com

Kevin G. Ryan

10 Circle Avenue
Larchmont, NY 10538
kevingryan@cs.com

Michael P. Naughton

Owens, McHugh, Naughton
& McQuade PLLC

358 Broadway, Suite 206

Saratoga Springs, NY 12866

mikenaughtonlaw@aol.com

Committee on Environmental
Insurance

Daniel W. Morrison, I1I
Bleakley Platt & Schmidt, LLP
One North Lexington Avenue
White Plains, NY 10601
dmorrison@bpslaw.com

Gerard P. Cavaluzzi
Malcolm Pirnie Inc.

104 Corporate Park Dr.

P.O. Box 751

White Plains, NY 10602-0751
gcavaluzzi@pirnie.com

Committee on Environmental
Justice

Jean M. McCarroll

Carter Ledyard & Milburn LLP
2 Wall Street

New York, NY 10005
mccarroll@clm.com

Peter M. Casper

New York State Thruway Authority
Legal Department

200 Southern Blvd.; P.O. Box 189
Albany, NY 12201-0189
peter_casper@thruway.state.ny.us

Luis Guarionex Martinez

Natural Resources Defense Council
(NRDCQ)

40 West 20th Street, 11th Floor

New York, NY 10011

Imartinez@nrdc.org

Committee on Global Climate
Change

J. Kevin Healy

Bryan Cave LLP

1290 Ave of the Americas

New York, NY 10104
jkhealy@bryancave.com

Antonia Levine Bryson

Urban Environmental Law Center
475 Park Avenue S, Floor 16H
New York, NY 10016
abryson@earthlink.net

Committee on Hazardous Waste/
Site Remediation

Lawrence P. Schnapf

Law Offices of Larry Schnapf

55 E. 87th Street, Suite 8B

New York, NY 10128
Ischnapf@aol.com

David J. Freeman
Paul, Hastings, Janofsky
and Walker LLP
75 East 55th Street
New York, NY 10022
davidfreeman@paulhastings.com

Committee on Historic Preservation

Parks and Recreation

Jeffrey S. Baker

Young, Sommer, Ward, Ritzenberg,
Baker & Moore, LLC

5 Palisades Drive

Albany, NY 12205

jpaker@youngsommer.com

Dorothy M. Miner
400 Riverside Dr.
New York, NY 10025

Committee on International
Environmental Law

John French, II1

33 East 70th St., Suite 6E
New York, NY 10021
tudorassoc@aol.com

Constantine Sidamon-Eristoff
Lacher & Lovell-Taylor

460 Park Avenue, 20th Floor
New York, NY 10022
cseristoff@lltlaw.com

Committee on Land Use
Rosemary Nichols

Rosemary Nichols Law Firm

1241 Nineteenth Street

Watervliet, NY 12189-1602
rosemarynicholslaw@nycap.rr.com

Michael D. Zarin

Zarin & Steinmetz

81 Main Street, Suite 415
White Plains, NY 10601
mzarin@zarin-steinmetz.net

Committee on Legislation

Philip H. Dixon

Whiteman Osterman & Hanna LLP
One Commerce Plaza

Albany, NY 12260
pdixon@woh.com

Michael J. Lesser

NYS Department of
Environmental Conservation
625 Broadway

Albany, NY 12233
mijlesser@gw.dec.state.ny.us

Terresa M. Bakner

Whiteman Osterman & Hanna LLP
One Commerce Plaza

Albany, NY 12260
tbakner@woh.com
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Committee on Membership
David R. Everett

Whiteman Osterman & Hanna LLP
One Commerce Plaza, Suite 1900
Albany, NY 12260
deverett@woh.com

Howard Michael Tollin
Environmental Services Group
Aon Risk Services, Inc. of NY

300 Jericho Quadrangle, Suite 300
Jericho, NY 11753
howard_tollin@aon.com

Committee on Mining and Oil and
Gas Exploration

Thomas S. West

The West Firm PLLC

677 Broadway, 8th Floor

Albany, NY 12207
twest@nyenvirolaw.com

Dominic R. Cordisco

Drake Loeb Heller Kennedy Gogerty
Gaba & Rodd, PLLC

555 Hudson Valley Avenue, Suite 100

New Windsor, NY 12553

dcordisco@drakeloeb.com
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