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A Message from the Chair

As we celebrate the de-
mise of Bin Laden and the
start of summer, our legal
world is undergoing some
profound changes. The
economy is not good. Many
of our clients have lost their
jobs or their businesses.
Real estate values are barely
above outstanding mortgag-
es. There are many foreclo-
sures and the banks are not
making realistic attempts to
enter into workout agreements. New York’s budget-
ary crunch will materially affect the operation of the
courts. Massive layoffs and retirements of judicial staff
have begun. The courts will be understaffed and the
wheels of justice will turn slower. There are no more
JHOs to preside over the parts that move cases to trial.
It will take longer to receive decisions on motions. The
processing of judgments and other papers will take
longer. Those of us who have been in practice since the
1970s and 1980s have seen these budgetary crunches
before. Justice delayed is justice denied.

Meanwhile, technology will continue to play a
greater part in our practice. The courts are headed in
the direction of mandatory e-filing. The federal courts
are already there and the state supreme courts are
headed there. It is imperative for all lawyers to become
computer literate. Legal research has been online for
many years. Not many of us still use books to do our
research. Law libraries are less important in our prac-
tice. We can no longer avoid technology. We all have to
learn something about computer law. Original signa-
tures on documents are no longer necessary. Contracts
and stipulations are signed by facsimile transmission
and email. We must learn about the validity of such

signatures. Contracts are now made by email. Remem-
ber contracts by correspondence from law school?
How enforceable is a contract made by emails back
and forth? Social media and the law is now a hot topic.

The general practice of law may be one of the fast-
est growing areas of law. Young attorneys who cannot
find a job or who have been laid off are starting their
own practice. Financial problems breed family prob-
lems. People need help with matrimonial problems,
foreclosure problems, elderly parents, wills, trusts and
estates, real estate purchases and sales and business
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From the Co-Editors

As the Co-Editors of
Omne on One, we endeavor to
provide our members and
readers with a great selec-
tion of topical articles on
issues affecting the varying
and diverse areas of law in
which our General Practice
Section members practice.
This issue, we are pleased
to offer you the following
articles, which we hope will
be found very helpful and
informative:

Richard Klass

Alternative Dispute Resolutions: In light of the
recent budget cuts to the State’s judicial branch, vari-
ous methods of alternative dispute resolution are being
considered with great zeal. The former Chief Judge of
the United States District Court for the Northern Dis-
trict of Ohio, Thomas D. Lambros, writes in the article
entitled “The Summary Jury Trial and Other Hybrid
Forms of ADR” that the Summary Jury Trial is consid-
ered “trial science.” Judge Lambros has found, through
his extensive experience, that Summary Jury Trials are
very accurate predictors of the ultimate result after a
full-blown trial. More importantly, the vast majority of
cases that venture through this form of ADR are settled.
The article also outlines other forms of ADR, including
the (i) mock trial; (ii) mini trial; (iii) shadow jury; and
(iv) virtual jury study.

Grandparent Visitation: Unfortunately, the re-
alities of families today include various issues relat-
ing to custody and visitation of not only parents but
grandparents. Family law practitioner Debra L. Rubin
analyzes the rights of grandparents to obtain visita-
tion rights concerning minor children, considering the
relevant statute (Domestic Relations Law Section 72)
and recent case law, namely: the United States Supreme
Court decision in Troxel v. Granville. The article delves
into the circumstances in which a grandparent will
have standing to seek visitation rights and the constitu-
tional rights afforded to the parents of the child.

Instant Replay in Baseball: Now that we are well
into the baseball season, we have the article entitled
“Play It Again Bud: Baseball and Instant Replays” by
Bennett Liebman. Mr. Liebman previously served as a
member of the New York State Racing and Wagering
Board. The phenomenon in all sports of instant replay
was recently adopted as a rule in baseball (in limited
circumstances). Aside from instant replay, there are
various review issues, such as when the call of an um-

pire may be overruled by
the Baseball Commissioner.
There is discussion of recent
reviews and what potential
effects it would have on the
sport.

Fee-Splitting in Arbitra-
tion: In an article by Dayna
B. Tann, she opens up the
analysis of fee-splitting pro-
visions in employment con-
tracts by setting forth two
situations in which prospec-
tive employees are presented
with employment agreements, one for a low-level, en-
try position and one for an experienced securities bro-
ker. The article discusses the Arbitration Fairness Act
and case law, including the decision of Brady v Williams
Capital Group. There are different viewpoints on the is-
sue as to whether to force employees to bear the cost
of arbitration of claims with their employers, including
whether it is fair; whether it reduces claims of bias of
the arbitrator; and whether it is against public policy.

Martin Minkowitz

Defective Foreclosure Documents: All of the
recent news about rampant foreclosures around the
country, such as the packaging and securitization of
loans, robo-signing of affidavits, and missing docu-
ments raises serious concerns about foreclosure law in
general. In a very topical article by Marvin N. Bagwell
and Robert E. Bedford, counsel for Old Republic Na-
tional Title Insurance Company entitled “What Is the
Probable Effect of Defective Foreclosure Documents
Under New York Law?” they pose an interesting ques-
tion—what are the possibilities that many homeowners
will try to reclaim title to properties lost to foreclosure?
The article considers the various provisions of law that
set up defenses to homeowners’ claims, including the
statute of limitations and motions to vacate default
judgments. The risks of title insurers and purchasers at
foreclosure auctions and REO (real estate owned) sales
are considered.

Estate litigation: One of the most common issues
that arises in estate proceedings is contesting the ad-
mission of a decedent’s Last Will and Testament to pro-
bate. In “Summary Judgment Motion in a Will Contest:
An Updated Proponent’s Perspective,” Gary E. Bashi-
an, a partner in Bashian & Farber LLP, discusses the
procedural advantages of the probate practitioner in
defeating an objectant’s bid to contest a Will. The article
reviews the laws concerning Due Execution of a Will;
Testamentary Capacity; Undue Influence; Fraud; and

(Continued on page 3)
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A Message from the Chair

(Continued from page 1)

problems. The members of the General Practice Section
can play an important role in assisting younger law-
yers and the public at large. The Section maintains a
listserve that enables attorneys to exchanges ideas and
obtain guidance from more experienced attorneys. We
urge you to visit the listserve when you can and con-
tribute to the community.

We are always looking to expand the membership
of the Section and diversify. We invite the members

From the Co-Editors

to contribute ideas about how to do it. We need more
members under 35 years old, more minority members
and more women members. Tell your attorney friends
about the Section. It will help them improve their prac-
tice. We are exploring using social media to aid us in
increasing membership.

Martin S. Kera

(Continued from page 2)

Standing. The author concludes that objectants have a
very heavy burden in defeating the admission of a Will.

The General Practice Section encourages its Section
members to participate on its committees and to share
their knowledge with others, especially by contributing
articles to an upcoming issue of One on One. Your con-
tributions benefit the entire membership.

Articles should be submitted in a Word document.
Please feel free to contact either Martin Minkowitz at

Request

www.nysba.org/OneonOne

mminkowitz@stroock.com (212-806-5600), or Richard
Klass at richklass@courtstreetlaw.com (718-643-6063) to
discuss ideas for articles.

Sincerely,

Martin Minkowitz
Richard Klass
Co-Editors

for Articles

If you have written an article you would like
considered for publication, or have an idea for
one, please contact the One on One Editor:

Richard A. Klass, Esq.

Your Court Street Lawyer

16 Court Street, 29th Floor
Brooklyn, NY 11241
richklass@courtstreetlaw.com

(718) COURT - ST or (718) 643-6063
Fax: (718) 643-9788

Articles should be submitted in electronic document
format (pdfs are NOT acceptable), along with biographical
information.
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New York State Construction Industry Fair Play Act
and Independent Contractors

By Martin Minkowitz

Anew statute in New York has important meaning
for the Workers” Compensation Law. For the first time
New York is defining, although for a limited group
of workers, an independent contractor. The statute
enacted last year stated that the construction industry
in New York was experiencing dangerous levels of
misclassification of its employees for workers’ com-
pensation coverage. The legislature found that employ-
ers were intentionally reporting that some employees
were independent contractors or keeping them off the
books, and not listing them as employees for workers’
compensation coverage purposes. Under New York
Law this is a fraud and it was estimated that 25% of the
contractor workforce was being subjected to it. These
contractors who engaged in this practice would have
an unfair competitive advantage to those who properly
reported and paid for coverage, since their cost of do-
ing business would be lower.

The new statute, known as the “New York State
Construction Industry Fair Play Act,” requires that
any person who works for a contractor is an employee
unless that person is a separate “business entity” and
meets the definition in the statute of an independent
contractor. In order to qualify as an independent con-
tractor the statute lists the following:

1. The individual is free from control and direction
in performing the job, both under his or her con-
tract and in fact;

2. The service must be performed outside the usual
course of business for which the service is per-
formed; and

3. Theindividual is customarily engaged in an in-
dependently established trade, occupation, pro-
fession, or business that is similar to the service
at issue.

To qualify as a “business entity” the independent
contractor is required to meet all of the following
elements:

1. The business entity is performing the service
free from the direction or control over the means
and manner of providing the service, subject
only to the right of the contractor for whom the
service is provided to specify the desired result;

2. The business entity is not subject to cancellation
or destruction upon severance of the relation-
ship with the contractor;

3. The business entity has a substantial investment
of capital in the business entity beyond ordinary
tools and equipment and a personal vehicle;

4. The business entity owns the capital goods and
gains the profits and bears the losses of the busi-
ness entity;

5. The business entity makes its services available
to the general public or the business community
on a continuing basis;

6. The business entity includes services rendered
on a Federal Income Tax Schedule as an inde-
pendent business or profession;

7. The business entity performs services for the
contractor under the business entity’s name;

8. When the services being provided require a li-
cense or permit, the business entity obtains and
pays for the license or permit in the business
entity’s name;

9. The business entity furnishes the tools and
equipment necessary to provide the service;

10. If necessary, the business entity hires its own
employees without contractor approval, pays
the employees without reimbursement from the
contractor and reports the employees” income to
the Internal Revenue Service;

11. The contractor does not represent the business
entity as an employee of the contractor to its
customers; and

12. The business entity has the right to perform
similar services for others on whatever basis and
whenever it chooses.

Since this is the first time the legislature has ad-
dressed the definition of an independent contractor for
entitlement for workers” compensation benefits, this
may have broader application than merely applying to
construction workers. It is likely that Workers” Com-
pensation Law Judges could use the terms outlined by
the legislature here for their interpretation of an inde-
pendent contractor in other types of injured worker
situations.

Martin Minkowitz (212-806-6256) is Of Counsel
in the Insurance Practice Group of Stroock & Stroock
& Lavan LLP. Mr. Minkowitz concentrates in insur-
ance regulatory and litigation matters and on work-
ers’ compensation law, in which he is a nationally
recognized author and expert.
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The Summary Jury Trial and Other Hybrid Forms

of ADR

By Thomas D. Lambros

When I first became a lawyer 58 years ago (at the
tender age of 22), and then as a young judge (at the age
of 30), I had dreams of enhancing the system of justice
in this great nation of ours, by helping litigants not only
to achieve the justice they desired, but also to actually
help them solve their problems. I recognized that taking
a case to trial was, and still is, a strict, formal, extraor-
dinarily costly and risky process, and that many times,
the benefits of forgoing those costs and risks through
an early settlement was outweighed by the litigants’
desire to have their day in court. I was driven to find a
better way to achieve justice for all, and sought assis-
tance from my colleagues, who were older, established
judges. However, I quickly became discouraged when
I realized that they were stuck in the ways of the past,
and it seemed they had no interest in doing anything
other than simply administering the time-honored pro-
cess of the jury trial. It was from my colleagues’ lack of
vision regarding a stagnant process and my goal of es-
tablishing a better way to achieve justice and solve the
problems of the litigants who appeared before me that I
created the Summary Jury Trial.!

The Summary Jury Trial is a hybrid ADR process
that I consider to be a “trial science,” as it is a method
for predicting the outcome of litigation that regularly
and reliably produces trustworthy results. In other
words, the Summary Jury Trial converts our adversarial
system of litigation from what is usually an imprecise
art, involving a great deal of guesswork, to a predict-
able process. It permits the participants to predict the
outcome of a jury trial in any type of case without go-
ing through the significant expense of preparing for,
and putting on, a full-blown trial? by presenting a sig-
nificantly shortened version of their case to a real jury
and receiving a non-binding verdict. In a Summary Jury
Trial, the parties have the opportunity to see and hear
how their case is presented, how their opponent’s case
is presented, how a random cross-section of the com-
munity reacts to the presentation of each side’s case,
and how a typical jury ultimately decides the issues.
While this article focuses on Summary Jury Trials, Sum-
mary Bench Trials can be used in a similar manner for
cases that will be tried before the judge instead of a jury.

The Summary Jury Trial is the most advanced
mode of ADR, the purpose of which is not to supplant
the jury trial, but to encourage a fair and informed
settlement among the parties by demonstrating the
strengths and weaknesses of each side’s position, per-
mitting them to assess the merits of the claims and

defenses of the case as a whole, and allowing them to
mutually place a realistic settlement value on the case.
Thus, the Summary Jury Trial allows the litigants to
have their day in court while simultaneously avoiding
the expense of a trial by reaching a fair settlement that
is based upon an informed assessment of the case.

“The Summary Jury Trial...is a method
for predicting the outcome of litigation
that reqularly and reliably produces
trustworthy results.”

In a Summary Jury Trial, a jury is summoned and
selected in the same manner as in a jury trial. The
lawyers for each side present a one- to two-hour sum-
mary of their case, consisting of opening statements,
reference to exhibits, recitation of pertinent documents,
and deposition testimony; the “judge” or “magistrate”
reads a brief jury charge; the jurors are left to deliberate
and, if a verdict is reached, it is read to all participants.
Whether or not a verdict is reached, after the jury has
finished deliberations, the judge, attorneys, and parties
are given time to engage in a dialogue with the jury to
explore their views on the case and how they reached
the decision they did. The entire process takes only one
day.

Typically, the subject of the Summary Jury Trial
is broached at the final pre-trial, when all prior settle-
ment negotiations have failed, and the judge asks the
attorneys and parties whether they wish to participate
in one last effort to resolve the case short of trial. At this
time, a majority of discovery has been completed, such
that the parties have a full grasp of the evidence in the
case, but extensive trial preparation has not yet begun.
However, lawyers and litigants who would prefer to
cut to the chase need not wait for the final pre-trial,
but may instead agree to engage in limited, voluntary
discovery and proceed to a Summary Jury Trial long
before the case generates any longevity of its own, with
the consequent expense and disruption to the parties,
and settle it early.

In most circumstances, the Summary Jury Trial is
non-binding, as the judges in this process are without
the power or authority to order the outcome to bind
the parties. Occasionally, however, in cases in which
settlement negotiations have resulted in an impasse,
the parties may agree to be bound by the outcome of
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a Summary Jury Trial in connection with a “high-low”
agreement. For example, if the verdict is for the defense
or less than the low, the plaintiff will agree to accept the
low; if the verdict is greater than the high, the plaintiff
will agree to accept the high; and for any verdicts in
between, the parties will be bound by the jury’s verdict.
In this regard, a smart and versatile mediator can ef-
fectively resolve the impasse by integrating the hybrid
Summary Jury Trial into the mediation process. When
the dialogue shifts to a Summary Jury Trial, the parties
can either agree to participate in a binding Summary
Jury Trial, or at the very least, the discussion serves to
provide momentum for the dialogue and a settlement
results.

Moreover, recently there has been an increasing
use of the unilateral Summary Jury Trial, which is often
called an “advisory proceeding,” in which one party
presents both sides of a case to a jury that has been
selected by a facilitator in a private courtroom or con-
ference room. While this type of advisory proceeding
does not allow both parties to hear a neutral assess-
ment of the case for purposes of reaching a settlement
that is deemed fair by both sides, it certainly assists a
party that needs or desires a neutral assessment of the
strengths and weaknesses of each party’s case so that it
may better evaluate its own settlement position.

In my experience, Summary Jury Trials work. I
have presided over 80 Summary Jury Trials, and of
those, all but seven cases settled following the Sum-
mary Jury Trial. Of the seven cases that did not settle,
but instead proceeded to trial, five of the verdicts were
virtually identical to the verdicts rendered in the Sum-
mary Jury Trial; only two trials resulted differently. By
way of example, in one construction case, the jury in
the Summary Jury Trial found in favor of the defen-
dant after deliberating for only thirty minutes. When
the parties failed to settle, and the case proceeded to
ajury trial, the jury returned a verdict in favor of the
defendant after deliberating for only twenty minutes.
Similarly, in one antitrust case, the jury in the Summary
Jury Trial returned an award of $27 million for the
plaintiff. When the parties failed to settle, and the case
proceeded to a jury trial, the jury returned an award
of $25 million for the plaintiff. Thus, in my experience,
the Summary Jury Trial accurately predicts the ultimate
outcome of a jury trial in a cost-effective manner which
allows the parties to reach a fair and informed resolu-
tion while saving the expense of preparing for and par-
ticipating in an actual trial and still having a version of
their day in court.

I am not alone. The Judicial Conference of the Unit-
ed States endorsed the experimental use of Summary
Jury Trials as a potentially effective means of promot-
ing the fair and equitable settlement of civil jury cases
in September of 1984. Also, the Federal Judicial Center

reached the tentative conclusion that “summary jury
trial worked well in settling cases that might have gone
on to full trials had they not been assigned to such a
procedure.”?

While I am certainly partial to the Summary Jury
Trial,  would be remiss if I did not at least briefly men-
tion several additional hybrid ADR processes. The first
is the mock trial, which is, in essence, an enactment of
the trial in which each of the parties presents a short-
ened version of their case, including opening and clos-
ing statements and rebuttals and witness examinations,
over a two- to three-day period, after which a mock
jury deliberates and renders a verdict. Afterwards, the
lawyers listen while the mock jury is “debriefed” by
the “judge,” who is often a forensic expert, and then
have the opportunity to discuss the strengths and
weaknesses of the case with the mock jury. One down-
fall of this particular ADR process is that often nearly
as much preparation is put into the mock trial as would
be put into the actual trial, thus not saving the litigants
a great deal of legal fees.

A second hybrid ADR process is the mini trial,
which is most often used in business disputes. In a mini
trial, the attorneys for each party present their side of
the case to a neutral advisor, sometimes a retired judge,
and to the high-level representatives of the parties,
particularly those who have settlement authority. Key
witnesses or experts may be called to testify if neces-
sary, but the rules of evidence do not apply. During the
mini trial, this neutral advisor and the party represen-
tatives may ask questions to probe the strength of each
side’s case. Afterwards, the party representatives meet
to discuss potential settlement. If no settlement can
be reached based on this discussion alone, the neutral
advisor may be asked to give his or her opinion as to
the likely outcome at trial. The mini trial is not a trial
in the real sense of the word, but is rather an enhanced
and intensive settlement dialogue which utilizes the
evidentiary components of a trial, including actual wit-
nesses in a process that is moderated by a neutral.4

A third hybrid ADR process is the shadow jury,
which is a select number of individuals who are re-
tained by one party to watch the jury trial as it is being
presented to the actual jury and provide feedback to
the attorneys throughout the trial. There are several
drawbacks to this option, the primary one being that it
does not save the parties any of the expense that goes
into preparing for trial, the secondary one being that
the information is only given to one side such that it
does not assist in reaching a mutual resolution.

A fourth hybrid ADR process is known as the vir-
tual jury study, in which jurors are recruited online by
forensic experts and are provided with written material
prepared by the attorneys for each party consisting of

NYSBA One on One | Summer 2011 | Vol. 32 | No. 1



introductory remarks, an outline of the case, and each
side’s presentation. After the jurors have read the ma-
terials, they participate in a chatroom with the forensic
experts, who ask them questions and engage in a dia-
logue with them regarding their thoughts on the case.
One forensic expert, Dr. Robert Gordon of the Wilming-
ton Institute, who was the first to use virtual jury stud-
ies, plants a “provocateur” in the chatroom to stir up
the jury’s reactions. Dr. Gordon’s creation of this online
virtual trial may be proven to be the most cost-effective
way to conduct a jury study.’

“...all hybrid forms of ADR are
important to litigants in that they allow
the parties to predict the outcome of
trial and thus enhance the quality of
settlements.”

Finally, the reach of the hybrid ADR processes is
limitless—the only limit is one’s imaginative and cre-
ative abilities. This is the most fascinating aspect of us-
ing different dispute resolution mechanisms as part of
the adversarial process, for it permits us to experiment
with new ways and methods and to modify existing
means of predicting outcomes, all with the objective of
providing people with opportunities to achieve more
informed settlement decisions. This type of forensic
science is not tampering with an established system,
but is merely fine-tuning it and making due process a
modern day reality rather than an old-fashioned list of
stagnant imperatives. We must remember this: with or
without ADR, most cases settle. The Supreme Court,
the appellate courts, and the trial courts handle to con-
clusion and decision a relatively small number of cases.
Thus, if most cases settle, and settlement is the staple of
the adversarial industry, we should keep working on
making it better.

As the Summary Jury Trial—at least in my opin-
ion—is the best method for predicting the outcome
of a jury trial without having to go through the time
and expense of actually preparing for trial, I strongly
recommend that all practitioners take this route if they

have reached the final pre-trial stage and settlement ne-
gotiations have reached an impasse. Not only will the
attorneys be spared the stress, headaches, and sleepless
nights that often go hand-in-hand with trial prepara-
tion, but the litigants themselves will be spared the
stress and expense for that preparation while achieving
the same outcome—all while having their day in court.
However, whether or not the Summary Jury Trial is
utilized, it should be remembered that all hybrid forms
of ADR are important to litigants in that they allow the
parties to predict the outcome of trial and thus enhance
the quality of settlements.

Endnotes

1. Some commentators and practitioners refer to Summary Jury
Trials as “mock trials.” I believe that this characterization dis-
credits the process, as it is a real trial with a real jury reaching a
real decision based upon real facts and evidence, the difference
being that in most circumstances the result is not binding.

2. Inmy experience, trial preparation and attendance (for at-
torneys and lay and expert witnesses) typically comprises
approximately 40% of all legal fees.

3. Stephen B. Goldberg, et al., Dispute Resolution 282-283 (1985)
quoting M. Daniel Jacoubovitch & Carl M. Moore, Summary Jury
Trials in the Northern District of Ohio, Federal Judicial Center 7

(1982).

4. See Stephen B. Goldberg, et al., Dispute Resolution 271-279
(1985).

5. See David Berg, The Trial Lawyer: What it Takes to Win 56-57
(2003).

Thomas D. Lambros, thomas.lambros@janiklaw.
com, Former Chief Judge of the United States District
Court for the Northern District of Ohio, Cleveland,
Ohio is Of Counsel at Janik L.L.P,, in Cleveland,
Ohio. Judge Lambros serves on the CPR panel of neu-
trals and serves as a “judge” in minitrials and as an
arbitrator and mediator.

With thanks and sincere appreciation to Kelly
H. Rogers, Esq. for assisting in the drafting of this
article.

This article originally appeared in the Fall 2010 issue of
the New York Dispute Resolution Lawyer published by
the Dispute Resolution Section of the New York State Bar
Association.
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Arbitration Fee-Splitting Provisions:
Do the Benefits Outweigh the Disadvantages?

By Dayna B. Tann

Introduction

Fresh out of high school, Henry finally landed his
first job. Quickly glancing over his thick employment
contract, Henry shrugs as he scribbles his signature.
After all, if he wants the job, he does not have much
of a choice. Buried in the contract is an arbitration
provision mandating that the parties share the costs
of arbitration. On this same day, Margaret, an experi-
enced securities broker, is presented with an updated
employee manual. Having seen similar agreements
before, Margaret flips through the manual and reads
the fee-splitting provision. Margaret ponders over the
provision and signs the agreement assuming that she
will never need to dispute a claim.

By signing their respective agreements, Henry and
Margaret have waived their rights to litigate a claim
in court. The factual differences between Henry’s and
Margaret’s circumstances help explain the arguments
for and against mandatory arbitration clauses in em-
ployment contracts. Proponents of mandatory arbitra-
tion argue that sophisticated individuals like Margaret,
who freely enter into an agreement, should not be able
to invalidate a mandatory arbitration clause based
on the freedom of contract.! In contrast, opponents of
mandatory arbitration argue that such provisions are
inherently unfair because an employee in Henry’s po-
sition has little choice but to sign anything presented
to him.2 The Supreme Court has weighed in on this
debate and ruled in favor of mandatory arbitration on
the principle that upholding the validity of such agree-
ments “merely provide[s] for a change of forum and
not a loss of substantive rights.”® However, given that
Henry’s and Margaret’s particular contracts contain
fee-splitting provisions, their contracts raise another is-
sue the Supreme Court has not yet addressed: whether
fee-splitting clauses in mandatory arbitration provi-
sions are enforceable.

Recently, in Brady v. Williams Capital Group, L.P.*
the First Department severed a fee-splitting provision
in an arbitration agreement on the basis that it violated
public policy.® The court upheld the parties” agreement
to split the arbitrator’s fee rather than the American
Arbitration Association’s (“AAA”) “employer pays”
rule but nevertheless rendered the fee-splitting provi-
sion invalid because the high cost of the arbitrator’s fee
prevented the claimant from effectively vindicating her
statutory cause of action in an arbitral forum.® This past
March, the Court of Appeals affirmed the decision but
remanded the case to the Supreme Court, New York

County, to determine whether the claimant is finan-
cially able to share the costs of arbitration.”

Brady analyzes the case history examining the en-
forceability of a fee-splitting arbitration provision in an
employment contract, discusses the enforceability of a
negotiated agreement between two parties and evalu-
ates the costs of arbitration in comparison to the costs
incurred in litigation. Thus, Brady is an excellent ave-
nue to discuss the issues confronting the enforceability
of fee-splitting provisions. Part I of this article analyzes
Brady v. Williams Capital Group, L.P. and the case history
regarding the enforceability of fee-splitting provisions
in arbitration. Part II examines the policy arguments for
and against fee-splitting clauses in mandatory arbitra-
tion provisions and evaluates the debate concerning the
passage of the Arbitration Fairness Act of 2009. Finally,
Part I1I looks at claimant prevailing rates and the costs
incurred by arbitration in comparison to litigation and
argues that the benefits of enforcing fee-splitting provi-
sions outweigh its disadvantages.

Part I: Brady v. Williams and the History of
Fee-Splitting Provisions

A. The Case History of Fee-Splitting Provisions

The Supreme Court has never directly addressed
whether a fee-splitting provision in an arbitration
agreement is enforceable.® As a result, there is no uni-
form standard to measure the enforceability of such
provisions, resulting in many different court interpreta-
tions. At first, many courts refused to uphold mandato-
ry fee-splitting provisions. For example, in Cole v. Burns
International Security Services,” the D.C. Circuit held that
an arbitration agreement requiring an employee to pay
half of the arbitrator’s fee was per se unenforceable.!

In Paladino v. Avnet Computer Technologies, Inc.,'! the
Eleventh Circuit “went a step further and held that a
fee-splitting provision imposing steep filing fees upon
an employee was a per-se basis for non-enforcement.”!?
In contrast to this per se rule, the First, Fifth and Sev-
enth Circuits apply a case-by-case test to determine
the enforceability of fee-splitting provisions.'® “These
courts focus more on the certainty that a given plaintiff
will incur prohibitive costs than the philosophical idea
that a party [should not] have to pay for a judge when
vindicating statutory rights.”14

In response to the split among the circuits, the Su-
preme Court attempted to resolve the issue in Green
Tree Financial Corp. v. Randolph.'> Recognizing that ex-
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cessive costs of arbitration could preclude a claimant
from vindicating her statutory rights, the Court never-
theless placed the burden on the claimant to prove that
such costs are prohibitively expensive.!® By leaving the
burden on the claimant, the Court “cas[t] doubt on the
continuing viability of earlier circuit court decisions
that propose[d] a per se rule against enforcement of fee-
splitting arrangements.”'” However, Green Tree hardly
resolved the controversy as the decision provides little
direction on how much proof is required to invalidate a
fee-splitting provision.!® Accordingly, despite the Green
Tree decision, the debate between the circuits persisted
as some circuits continued to enforce a per se approach
while others adhered to Green Tree’s “burden of proof
standard.”??

In Bradford v. Rockwell Semiconductor Systems, Inc.,*
the Fourth Circuit attempted to refine Green Tree’s bur-
den of proof standard by implementing a three-part
test to determine whether a claimant is financially able
to share the costs of arbitration.?! The Fourth Circuit’s
burden- shifting analysis focused on (a) “the claim-
ant’s ability to pay the arbitration fees and costs, (b)
the expected cost differential between arbitration and
litigation in court, and (c) whether that cost differential
is so substantial as to deter the bringing of claims.”??
Recently, as demonstrated in Brady v. Williams Capital
Group, L.P., there has been a move towards applying
Bradford's case-by-case analysis rather than Cole’s per se
rule of unenforceability.??

B. Brady v. Williams Capital Group, L.P.

Lorraine C. Brady was hired to sell fixed income
securities at Williams Capital Group, L.P. (“Williams”),
an investment bank and broker-dealer.?* One year af-
ter hiring Brady, Williams produced a new employee
manual and required Brady and all of its employees to
agree to its provisions as a condition of continued em-
ployment.?® The manual contained a mandatory arbi-
tration clause with a provision requiring the parties to
equally share the costs of the arbitrator.2® At the time of
the agreement, this fee-splitting provision was consis-
tent with the current rules under the AAA.?7

When Brady was terminated five years later, she
commenced an arbitration proceeding with the AAA
for discriminatory termination.?® By this time, the AAA
adopted an “employer pays” rule in which the employ-
er is required to pay the arbitrator’s fee.’ Pursuant to
this rule, the AAA sent Williams a bill for the total cost
of the arbitrator.’® Williams refused to pay, demanding
that Brady must pay half of the fee pursuant to their
agreement.’! The AAA waited several months for the
fee and eventually cancelled the arbitration.3? Brady
then filed suit to compel Williams to arbitrate and pay
for the costs of arbitration, but the Supreme Court dis-
missed her suit holding that the parties” agreement to
share the arbitrator’s fee equally applied.?

The Appellate Division reversed in a 3-2 decision.3
The court addressed two questions: (1) whether the
AAA’s “employer pays” rule should supplant the fee-
splitting provision of the parties” arbitration agreement,
and (2) whether the fee-splitting provision should be
rendered unenforceable as against public policy.* The
court answered the first question in the negative, as-
serting that ““arbitration is a creature of contract, and
it has long been the policy of the State to ‘interfere as
little as possible with the freedom of consenting par-
ties.””% The court therefore refused to rewrite the con-
tract holding that reading the “employer pays” rule
into the agreement would modify the terms and force
Williams to arbitrate “in a manner contrary to [its]
agreement.”%

The court nevertheless held that it would be un-
conscionable to enforce the fee-splitting provision on
these particular facts.3® Recognizing that large arbitra-
tion costs could preclude a litigant from vindicating her
statutory cause of action,® the court held that Brady
met her burden in proving that the costs of arbitration
are significantly prohibitive given that Brady’s upfront
$21,150 fee excludes additional costs that may be in-
curred.®’ Additionally, the majority argued that Brady’s
18 months of unemployment following her termination
adds further credence to her argument that sharing the
costs of the arbitrator is prohibitively expensive.?!

In contrast to these surmounting arbitration costs,
the majority argued that the filing costs associated with
litigation are minimal.*? The majority pointed out that
an employee may be able to secure an attorney will-
ing to take the case on a contingency basis and may
also prevail in obtaining attorneys’ fees.** The court
thus concluded that the proper remedy is to sever
the improper provision rather than void the entire
agreement.**

In a vigorous dissent, Justice McGuire argued that
the majority’s assertion that Brady would incur pro-
hibitive costs was “pure ipse dixit.”#> Citing Brady’s
six-figure salary, the dissent argued that Brady did
not even attempt to prove that she lacked the financial
wherewithal to pay the arbitrator’s fee and therefore
failed to meet her burden in proving the arbitration
fees were debilitating.*® In the alternative, the dissent
argued that even if Brady did meet her burden, invali-
dating the fee-splitting provision would effectively
“authorize the court to do what they otherwise cannot
do: fundamentally modify the terms of the parties’
contract and force [one party] to arbitrate in a manner
contrary to the agreement to which it has assented.”*
The dissent concluded that the proper remedy is not
to rewrite the arbitration agreement but to permit the
party to litigate its claims in court.*

The Court of Appeals affirmed the decision of the
Appellate Division as modified by its opinion.*’ The
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Court of Appeals determined that the lower courts
were correct in upholding the terms of the parties’ ar-
bitration agreement rather than the AAA’s “employer
pays” rule but agreed with the dissent in the Appellate
Division that Brady made an “inadequate showing”
that she was unable to pay her share of the arbitra-
tor’s fee.’0 As a result, the Court held that the lower
courts erred by failing to apply all the criteria the Court
deemed relevant to determine whether a claimant is
financially able to share the costs of arbitration and
remanded the case to the Supreme Court.”! Looking
towards Bradford and other federal courts for guidance,
the Court of Appeals adopted a three-prong standard
to assess a litigant’s ability to share the costs of the
arbitrator’s fee.52 The Court held that, on remand, the
New York County Supreme Court should “at mini-
mum” consider “(1) whether the litigant can pay the
arbitration fees and costs; (2) what is the expected cost
differential between arbitration and litigation in court;
and (3) whether the cost differential is so substantial as
to deter the bringing of claims in the arbitral forum.”>?
The Court of Appeals did not decide what the proper
remedy should be if the “equal share” provision is
found unenforceable but instead left it to the Supreme
Court to decide.>* Offering no guidance as to how the
Supreme Court should determine whether to render a
fee-splitting provision unenforceable, the Court of Ap-
peals concluded that the Supreme Court should deter-
mine, “in the first instance, whether to sever the clause
and enforce the rest of the Arbitration Agreement, or
to offer petitioner a choice between accepting the equal
share provision or bringing a lawsuit in court.”>

Part II: The Issues Confronting the
Enforceability of Fee-Splitting Provisions

A. Policy Arguments for and Against Fee-Splitting
Provisions

As demonstrated in the passionate discussion be-
tween the majority and dissent in Brady,* the extent to
which a party must prove that a fee-splitting provision
is prohibitively expensive is a hotly contested debate.
At the crux of the dispute is the fairness of such provi-
sions as scholars debate whether the costs of arbitration
exceed the costs in litigation and whether claimants are
more likely to prevail in one forum over the other.

Proponents of fee-splitting clauses argue that such
provisions are overall more fair and a cheaper alterna-
tive to litigation. Accordingly, for the same reasons
they argue to uphold mandatory arbitration provisions
in general, these proponents argue that arbitration
reduces the number of cases on the court’s docket, low-
ers the cost and speed for a claimant to bring a claim,
“increase[s] access to a system of dispute resolution for
lower-income employees,”” and provides “a need for
closure.”® Advocates argue that these clauses should
be upheld because parties are free to negotiate their

own terms based on the freedom of contract.”® There-
fore, because the parties negotiated for an agreement
to split arbitration costs—that bargained for agreement
should be enforced. Those in favor of fee-splitting pro-
visions also argue that such provisions reduce the risk
of arbitrator bias as no single party is responsible for
paying the arbitrator’s entire fee.?’ Requiring the em-
ployer to pay all the costs could lead to bias in which
the arbitrator curries favor to the employer in order to
secure repeat business.®!

Critics of fee-splitting clauses argue that such
agreements are inherently unfair because they are
provided on a take-it-or-leave-it basis and are drafted
to favor employers.®? Accordingly, they argue that the
employee did not have any other choice but to sign the
fee-splitting provision. In response to the argument
that fee-splitting provisions limit arbitrator bias, these
critics argue that there is little proven arbitrator bias in
favor of an employer.> Adamant to protect consumers
and employees who are subject to contracts of adhe-
sion, these critics lobbied hard to propose the Arbitra-
tion Fairness Act of 2009.%4

B. The Arguments for and Against the Enactment
of the Arbitration Fairness Act of 2009

The Arbitration Fairness Act of 2009 essentially
seeks to make fee-splitting provisions in pre-dispute
agreements unenforceable.%® The Act was first pro-
posed in 2007 by Senator Russ Feingold and Congress-
man Hank Johnson.?® Introduced to the United States
Congress on February 12, 2009, it has not yet been
scheduled for Congressional vote.”” If enacted, it would
amend the Federal Arbitration Act by adding a provi-
sion under Sec. 2. Validity and Enforceability, stating:

(b) No predispute arbitration agree-
ment shall be valid or enforceable if it
requires arbitration of—

(1) an employment, consumer or fran-
chise dispute; or

(2) a dispute arising under any statute
intended to protect civil rights.

(c) An issue as to whether this chapter
applies to an arbitration agreement
shall be determined by Federal law.
Except as otherwise provided in this
chapter, the validity or enforceability
of an agreement to arbitrate shall be
determined by the court, rather than
the arbitrator, irrespective of whether
the party resisting arbitration chal-
lenges the arbitration agreement spe-
cifically or in conjunction with other
terms of the contract containing such
agreement.
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(d) Nothing in this chapter shall apply
to any arbitration provision in a collec-
tive bargaining agreement.®

Not surprisingly, scholars and politicians argue
over the potential consequences of passing the Act.
Those in favor of the Bill contend that it will finally
put a stop to the unequal power between an employee
and employer. For example, Scott L. Nelson, a member
of the ABA’s Special Committee on the Future of Civil
Litigation, stated that: “[The Act will return arbitration]
to what it was intended to be, which is something that
allows sophisticated entities to agree on an alternative
means of resolving their disputes [rather than] some-
thing imposed on weaker parties in essentially one-
sided transactions.”®

In contrast, those against the Act’s enactment ar-
gue that it “overrules the settled law balancing the
authority of the arbitrator and the court””® and ne-
glects the fact that litigation is expensive and a burden
on the court’s overflowing dockets.”! As one scholar
commented:

As now drafted the bill would under-
cut more than 80 years of thoughtfully
developed arbitration law and reverse
fundamental globally accepted prin-
ciples of arbitration as to the allocation
of authority between the court and

the arbitrator. The bills that have been
proposed would hamper the ability

of US business interests to compete in
cross-border commerce, where arbitra-
tion is the widely accepted method for
dispute resolution, and would have

a negative impact on businesses that
have freely contracted for domestic ar-
bitration as their mechanism of choice.
The bills under consideration are likely
to cause significant delays and addi-
tional costs, impose a meaningful extra
burden on the courts, and alter the eco-
nomics of commercial transactions.”?

Arguing that the Bill is over-expansive, opponents are
concerned that the Bill's breadth would invalidate pre-
dispute arbitration clauses between sophisticated busi-
ness parties.”

Part lll: The Benefits of Mandatory Arbitration
Provisions Containing Fee-Splitting Provisions
Outweigh the Disadvantages

As explained below, fee-splitting provisions are
neither unfair nor detrimental for most employees.
Although an arbitrator’s fee may at first glance seem
prohibitively expensive, arbitration costs are overall
less expensive than litigation. Moreover, arbitration
provides a forum that would otherwise be unavailable

to many claimants. Thus, although there may be a few
example cases to the contrary, for many claimants, it is
“arbitration or nothing.””*

A. Bargained for Fee-Splitting Provisions Are
Rooted in the Freedom of Contract

The freedom of contract is a fundamental concept
rooted in American contract law. Given this essential
privilege, most courts defer to the parties’ negotiations
and interfere as little as possible with the intent of the
parties.” In fact, in contrast to Brady, courts have up-
held this principle despite an argument that it violates
public policy. For example, in Townes Telecommunica-
tions Inc., v. Travis, Wolff & Co. L.L.P.,”® the Texas Court
of Appeals vacated an arbitration award which did not
award costs to the prevailing party as specified in the
parties” agreement but instead split the fees equally
between the parties.”” Although splitting the fee might
be more equitable,”® the Court held that the arbitrator
“exceeded its powers by allocating between the parties
the cost of the arbitration in direct contravention of the
agreement.””” Moreover, the parties’ freedom to con-
tract is not superseded by the argument that fee-split-
ting provisions are contracts of adhesion. Addressing
this very argument, the Supreme Court upheld such
agreements on the basis that they “merely provide for a
change of forum and not a loss of substantive rights.”%

B. The Costs and Recovery Rate in Arbitration
Versus Litigation

Arbitration is generally the faster and cheaper
alternative to litigation.8! However, as demonstrated
by the majority in Brady, that is not always the case.
Like many lawyers in major law firms, arbitrators are
paid based on the “billable hour.”? This hourly basis
includes many facets of the case outside of the amount
of hours the arbitrator spends attending the arbitra-
tion hearing.®® Accordingly, it is not surprising that the
arbitrator’s fee could sometimes exceed the amount
in dispute as frequently occurs in litigation. Although
there may be cases in which the claimant had to pay
incredible arbitration fees,®* these cases are the excep-
tion, not the rule.®®

In addition, plaintiffs fare significantly better in
arbitration than in litigation.8¢ In a study conducted
by the AAA, arbitral claimants prevailed 63% of the
time.%” In contrast, another study determined that
claimants only prevailed in federal court 14.9% of the
time and 16.8% of the time in EEOC trials.®® Studies
also indicate that although claimants at trial generally
obtained larger awards from judges or juries, claim-
ants as a group recovered more damages in arbitra-
tion.% In fact, “one study concluded that litigation is
not a plausible option for employees below around the
$60,000 income level but that arbitration is a realistic
alternative.”?® This is due to the fact that “arbitration
does not include extensive discovery or the numerous
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stages that are inherent in litigation.”?! Moreover, be-
cause of the informality of the process, “it is easier for a
pro se plaintiff to prosecute a claim through arbitration
rather than litigation.”%? Therefore, because arbitration
provides the parties with a low-cost method to resolve
their disputes that otherwise would not be available,
“for many claimants, it is arbitration or nothing.””3

C. Fee-Splitting Provisions Reduce the Risk of
Arbitrator Bias

Arbitrator bias does exist in practice, most often to
the detriment of the employee.?* This bias is often cre-
ated “in favor of the employer because the employer
is a repeat player and [therefore is more likely] to pick
that arbitrator again while the individual will probably
never be before the arbitrator again.”

In a study on whether there is a bias in favor of re-
peat player employers, Professor Lisa Bingham of In-
diana University proved such bias exists as employees
were significantly less likely to prevail on their claims
and were awarded considerably lower damages when
they did win against repeat player employers.”® As a
result, “[ilndividual employees [may] feel more com-
fortable paying part of the arbitrator’s fee, being unable
to accept the notion there is no connection between the
source of payment and a potential bias on the part of
the decisionmaker.”?” Given that the source of payment
may affect the arbitrator’s neutrality, splitting the arbi-
trator’s fee reduces the risk of arbitrator bias.

D. The Arbitration Fairness Act Fails to Address
the Problems It Seeks to Rectify and Should
Not Be Enacted

Despite the valid concerns of those against manda-
tory arbitration agreements, the Arbitration Fairness
Act of 2009 fails to address the problems that these
critics seek to rectify. First, the Act ignores the potential
cost of arbitration. There is no evidence “that a post-
dispute agreement will cost less than a pre-dispute
agreement or that the consumer will receive any infor-
mation about the cost of arbitration.”%® Second, the Act
does not completely eliminate fairness concerns given
that “the AFA does not devise a mechanism to help
consumers understand arbitration clauses, which may
lead to unsuspecting consumers entering into post-dis-
pute arbitration agreements.”* Finally, although post-
dispute agreements are more likely to be truly volun-
tary given that they are entered into after a particular
issue has already arisen and the employee can therefore
make an informed decision whether to arbitrate or go
to court, “management representatives testified before
the Dunlop Commission that employers would gener-
ally not be willing to enter into post-dispute agree-
ments to arbitrate.”1% Therefore, instead of rendering
mandatory arbitration provisions unenforceable, critics
should instead focus on ensuring that arbitration due

process protocols, including the neutrality of the arbi-
trator, are followed.

Conclusion

Despite valid evidence that arbitration is generally
cheaper than litigation and that fee-splitting provisions
may reduce the risk of arbitrator bias, the enforceability
of fee-splitting provisions in the employment context
remains a controversial issue. Although the unpredict-
able outcome in Brady may be difficult to draft around,
Brady sends a message to employers that they need to
carefully examine any fee-splitting provision in their
arbitration agreement as it may be rendered void as
against public policy. “Employers should beware of
any such fee-sharing provisions which likely will be
viewed with skepticism, especially when challenged
by employees who have not secured new employment
and thus, arguably do not have sufficient income to
share arbitration costs.”!!
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Com. L. 151, 157 (2009).

See Sandra D. Grannum, The Faith and Face of Securities Arbitra-
tion After the 2008 Crash in PRACTISING Law INSTITUTE, Corporate
Law and Practice Course Handbook Series: Securities Arbitration

NYSBA One on One | Summer 2011 | Vol. 32 | No. 1

13



68.

69.

70.

71.

72.
73.

74.
75.
76.
77.

78.
79.
80.
81.
82.

83.

84.

85.
86.

87.
88.

in the Market Meltdown Era: Achieving Fairness and Perception in
Reality, 111, 115 (2009) (noting that the Bill “’has a long way to
go"”).

See ARBITRATION FAIRNESS ACT OF 2009, H.R. 1020, 111th Cong.
(2009), available at http:/ /www.opencongress.org/bill /111-
h1020/text (last visited October 20, 2009).

See Henry R. Chalmers, Future of Mandatory Arbitration of
Consumer Disputes in Doubt, LITIGATION NEws (August 2009),
available at http:/ /www.abanet.org/litigation/litigationnews /
top_stories/arbitration-consumer-disputes.html.

See Sussman, supra note 65, at 48.

Although it is the court’s responsibility to
determine if there is a valid agreement to arbi-
trate, arbitrators generally decide if a contract

is otherwise valid or if a specific dispute falls
within the scope of the arbitration clause. Yet the
[Arbitration Fairness Act] would invest the courts
with sole authority to determine the validity of
arbitration agreements irrespective of whether
the party resisting arbitration challenges the ar-
bitration agreement specifically or in conjunction
with other terms of the contract containing such
agreement. Id. at 50.

See Chalmers, supra note 69 (citing Edward M. Mullins, current
co-chair of ABA’s International Litigation Committee, and
Andrew L. Sandler, co-chair of ABA’s Consumer and Personal
Rights Litigation Committee).

See Sussman, supra note 65, at 48.

Id. at 50. For example, the Bill as now drafted would invalidate
pre-dispute clauses in franchise disputes which have sophisti-
cated parties on both sides. Id.

See infra note 93.
See supra note 36.
291 S.W.3d 490 (Tex. App. 2009).

Id. at 492. The Court vacated the portion of the award relating
to the payment of costs. Id. at 494.
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Grandparent Visitation
By Debra L. Rubin

Domestic Relations Law
section 72(1), which autho-
rizes a Court to order grand-
parent visitation, was neces-
sitated by the common-law
rule that grandparents have
no standing to assert a right
to visit a grandchild against
a custodial parent. The rea-
soning behind the crafting of
the statute is the recognized
benefit that children gener-
ally receive from sharing a
relationship with a grandparent—a positive experience
that cannot be duplicated in any other relationship.!

Domestic Relations Law section 72(1), while al-
lowing a Court to order grandparent visitation, does
not create an automatic right to such visitation by a
grandparent.? The statute, which provides as follows,
requires the Court to make a two-part inquiry prior to
making a determination:

Where either or both of the parents

of a minor child, residing within this
state, is or are deceased, or where cir-
cumstances show that conditions exist
which equity would see fit to intervene,
a grandparent or the grandparents of
such child may apply to the supreme
court by commencing a special pro-
ceeding or for a writ of habeas corpus
to have such child brought before such
court, or may apply to the family court
pursuant to subdivision (b) of section
six hundred fifty-one of the family
court act; and on the return thereof,
the court, by order, after due notice to
the parent or any other person or party
having the care, custody, and control of
such child, to be given in such manner
as the court shall prescribe, may make
such directions as the best interest of
the child may require, for visitation
rights for such grandparent or grand-
parents in respect to such child.?

The Court must first determine whether the
grandparent(s) making an application for visitation
have standing. Standing will be found where one or
both of the parents are deceased, or where “equity
would see fit to intervene.” If the Court concludes that
standing exists, it must then determine whether order-
ing visitation is in the best interests of the grandchild.*

Whereas the death of one of a child’s parents es-
sentially affords a grandparent automatic standing to
seek visitation, a grandparent of a child with two living
parents has standing to seek visitation only if he or she
can establish circumstances in which equity would see
fit to intervene.® Although circumstances under which
“equity would see fit to intervene” have not been spe-
cifically defined by statute, case law has guided us
with respect to the primary factors to be considered by
the Court: 1) the nature and extent of the grandparent-
grandchild relationship; and 2) the nature and basis
of the parents’ objection to visitation.® While the equi-
table circumstances provision of the domestic relations
statute is not intended to allow automatic standing to
seek visitation, it is error to conclude that standing is
permitted only in cases where there was “a change in
the status of the nuclear family, or interference with
a derivative right, or some abdication of parental
responsibility.””

“[W]hile the problems resulting from
animosity between a parent and
grandparent cannot be ignored, such
an acrimonious relationship is generally
not sufficient cause to deny visitation to
a grandparent.”

However, it has been repeatedly held that the
Court should not readily intrude on family relation-
ships against the wishes of a fit parent. There is a
strong presumption that the decisions of a fit parent are
in the best interests of the child and the Court should
at least afford some special deference to the parent’s
decision. As is further detailed below, without such
deference to a parent’s decision, the constitutionality of
statutes providing for grandparent visitation is subject
to challenge. Nonetheless, while the problems result-
ing from animosity between a parent and grandparent
cannot be ignored, such an acrimonious relationship
is generally not sufficient cause to deny visitation to a
grandparent. It is crystal clear that where grandparents
must seek the intervention of the Court in order to
obtain visitation rights with their grandchildren, some
level of animosity must exist between them and the
custodian of the children; otherwise, they could pre-
sumably resolve this issue by agreement.’

Constitutional challenges have been mounted to
Domestic Relations Law section 72(1) based upon per-
ceived interference with a fit parent’s decision making
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process. However, as mentioned above, the statute

can be and has been interpreted to accord deference

to a parent’s decision, although such deference is not
specifically provided for in the language of the statute.
Additionally, Domestic Relations Law section 72(1) is
drafted much more narrowly than a “breathtakingly
broad” Washington statute which was not declared to
be invalid by the United States Supreme Court in Troxel
v. Granville.” Accordingly, it has been held that the more
narrowly drafted New York Statute is not unconstitu-
tional on its face.l? Thus, while Court intervention is
not proscribed when a fit parent refuses grandparent
visitation, it is required that a Court afford some special
weight to a parent’s decision when determining wheth-
er or not grandparent visitation should be granted.

The Court of Appeals dealt directly with the afore-
said issues in E.S. v. .P.D.! The issues presented to the
Court of Appeals were whether the petitioner grand-
parent was properly granted visitation with her grand-
child pursuant to Domestic Relations Law section 72(1),
and whether said statute was constitutional in light
of the decision of the United States Supreme Court in
Troxel v. Granville. The Court of Appeals answered both
questions in the affirmative.

In E.S. v PD., the parents, who were married, gave
birth to a son in November 1993. In June 1997, the
mother was diagnosed with cancer and the paternal
grandmother was asked to move into their residence to
care for her terminally ill daughter and the child. The
grandmother cooked, cleaned, shopped and assisted in
caring for the child. When the mother died, the father
invited the maternal grandmother to stay on in order to
assist with child care and household duties. During the
following three and a half years, they resided together
amicably and the maternal grandmother comforted the
child, got him ready for school, put him to bed, did his
laundry, drove him to school, doctor’s appointments
and activities, and arranged for play dates.

By the fall of 2001, the father and maternal grand-
mother began to have difficulties getting along. The
maternal grandmother was apparently less strict in
enforcing certain rules and the father was of the belief
that she was interfering with his authority as a parent.
In February of 2002, the father demanded that the ma-
ternal grandmother vacate his home. For approximate-
ly seven or eight weeks thereafter, the father forbade
any contact between the maternal grandmother and
the child. Starting in April of 2002, the father allowed
sporadic visits and occasional telephone calls. After
waiting four hours for a scheduled visit with the child
in December of 2002, the grandmother, then 78 years of
age, brought an application pursuant to Domestic Rela-
tions Law section 72(1) and Family Court Act section
651 seeking an order of visitation with the then nine-
year-old child.

Following a lengthy hearing, the Supreme Court
made an order of visitation to the maternal grandmoth-
er, stating as follows:

Although mindful of [the father’s]
right to rear [the child] as he sees fit,
and of his stated concern that [the
grandmother] undermines his pa-
rental authority, the Court finds that
he has failed to present any credible
evidence warranting either the termi-
nation of the relationship between [the
grandmother] and [the child] or the
imposition of restrictions on the right
of visitation. Instead, the evidence in
the record establishes the existence of a
very close, loving relationship between
[grandmother] and [the child] and that
[the child’s] best interest is served by
granting [the grandmother] regular,
unfettered visitation.'?

On appeal, the Appellate Division, Second Depart-
ment, rejected the father’s argument that the Supreme
Court had abused its discretion in granting visitation
to the grandmother, affirmed the Supreme Court’s
judgment, but modified certain terms of the visitation
schedule in accordance with the father’s wishes, rely-
ing on Troxel. The Appellate Division noted:

Contrary to the father’s contention,
this Court has determined that New
York State’s grandparent visitation
statute, Domestic Relations Law § 72,
is not facially invalid under [Troxel]
even though it does not specifically
require that parental decisions are to
be given “special weight.”...Our visita-
tion statute, narrowly drafted to only
afford a grandparent standing to sue
for visitation when a child’s parent has
died or where ‘conditions exist which
equity would see fit to intervene’

and additionally requiring that after
standing has been conferred, that the
grandparent establish why visitation is
in the child’s best interest, necessarily
gives the parent’s decision presump-
tive weight.!®

In E.S. v. PD., the Court of Appeals found that the
grandmother had “automatic standing” under Domes-
tic Relations Law section 72(1), based upon the death
of her daughter, the child’s mother.!* The Court further
found that records before the Supreme Court and the
Appellate Division supported their determinations that
visitation between the grandmother and the child was
in the child’s best interests.!
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The Court of Appeals further rejected the father’s
contention that Domestic Relations Law section 72(1)
was facially unconstitutional in light of Troxel.1® Nota-
bly, the Washington statute at issue in Troxel allowed:

“[A]ny person” to petition for
visitation rights at “any time” and
authorize[d] [state superior courts] to
grant such visitation rights whenever
“visitation may serve the best interest
of the child.”"”

In Troxel, the paternal grandparents petitioned for
visitation of their grandchildren under this statute.
The mother did not object to all visitations but sought
to limit them. The trial court awarded visitation to the
grandparents. The intermediate appeals court reversed
on statutory grounds and dismissed the grandparent’s
petition entirely. The Washington Supreme Court then
affirmed the holding of the intermediate appellate
court, but on different grounds. The Court held that
it was facially invalid under the Federal Constitution
because it infringed on the right of parents to raise their
children.

The United States Supreme Court affirmed the
dismissal of the petition but declined to hold the Wash-
ington statute unconstitutional. The plurality consid-
ered it critical, however, that there were no allegations
or findings of the mother’s unfitness as a parent and
that there was no “special weight” given to the fit par-
ent’s own determination. The implication was that if
there was finding of unfitness, or if the trial court had
indicated that such “special weight” was given to the
parent’s decision, that the award of visitation may have
been upheld.

In applying the reasoning from Troxel, the Court of
Appeals in E.S v. P.D. found Domestic Relations Law
section 72(1) to be “facially constitutional,” quoting as
follows from Justice Altman:

[The statute] can be, and has been,
interpreted to accord deference to a
parent’s decision, although the stat-
ute itself does not specifically require
such deference. Further, [section 72(1)]
is drafted much more narrowly than
the Washington statute [considered in
Troxel]. If the United States Supreme
Court did not declare the ‘breathtak-
ingly broad” Washington statute to be
facially invalid, then certainly the more
narrowly drafted New York statute is
not unconstitutional on its face. In fact,
the Court indicated that it would be
hesitant to hold specific nonparental
visitation statutes unconstitutional per

se because ‘much state-court adjudica-
tion in this context occurs on a case-
by-case basis.” Troxel does not prohibit
judicial intervention when a fit parent
refuses visitation, but only requires
that a court accord ‘some special
weight to the parent’s own determina-
tion” when applying a nonparental
visitation statute.!®

The Court of Appeals further noted that other states
have also chosen to read their grandparent visitation
statutes so as to encompass the constitutional protec-
tions necessary to protect parental rights.

In further distinguishing Troxel from E.S. v. PD., the
Court of Appeals noted that the Trial Court in Wash-
ington applied a presumption in favor of grandparent
visitation, rather than applying the presumption that a
fit parent will act in the best interests of his or her child.
In contrast, the trial court in E.S. v. P.D. emphasized
that it was “mindful” of the father’s parental wishes
and employed the presumption that his wishes were in
the child’s best interests. However, the maternal grand-
mother overcame that presumption by demonstrating
the level of care she had provided and the relationship
that she had established with the child for more than
three years.

In Dorothy M. v. Amy N. and Trevor N.,'° decided
shortly after E.S. v. P.D., the Monroe County Family
Court carefully followed the guidance of the Court of
Appeals in arriving at its determination so as to avoid
any constitutional challenges.

After finding that the grandmother had standing
based upon equitable circumstances (primarily her
past nurturing relationship with the child), the Monroe
County Family Court cited to E.S. v. P.D. in noting that
“Domestic Relations Law § 72 (1) must be interpreted
to accord deference to a fit parent’s decision as to
whether to allow visitation with a grandparent.”?° Af-
ter acknowledging the special weight to be afforded to
the parent’s determination, the Monroe Family Court
found, as did the Court of Appeals in E.S. v. P.D., that
the grandmother surmounted this heavy burden with
evidence that she resided with the child for approxi-
mately a year and then lived across the street from him
and continued to have daily positive contact with him
for an additional two years.?! Accordingly, the Fam-
ily Court found a “substantial relationship” between
grandmother and grandchild, and determined that it
was in the best interests of the child to visit with his
grandmother, despite the animosity existing between
her and the child’s mother, which was an outgrowth
of a divorce between the grandmother and the grand-
father.?? The Family Court stated that, “[a]nimosity
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between the parent and grandparent is not a proper
reason for denial of visitation, without more.”%

As with any visitation determination, an applica-
tion for grandparent visitation is fact sensitive, and
each and every case must be considered on its own
merits. Most trial courts want to find a basis to award
visitation to a grandparent, it being a relatively com-
mon belief that a relationship between a grandparent
and a grandchild has a special and distinct element,
which lends something positive to a child’s life. How-
ever, the courts must be, and have been, careful to bal-
ance the grandparent/grandchild relationship with the
right of a fit parent to make determinations for his or
her own children.

“Most trial courts want to find a basis
to award visitation to a grandparent, it
being a relatively common belief that

a relationship between a grandparent
and a grandchild has a special and
distinct element, which lends something
positive to a child’s life.”

It is likely that the law will continue to evolve in
this area. The absence of a specific definition for cir-
cumstances “where equity would see fit to intervene,”
and the lack of a specific statutory provision mandating
deference to a fit parent’s determination, leave ample
room for statutory interpretation, and possibly further
constitutional challenges.

Endnotes
1. Emanuel S. v. Joseph E., 78 N.Y.2d 178, 181 (1991).

2. Wilson v. McGlinchey, 2 N.Y.3d 375, 380 (2004) (citing Lo Presti v.
Lo Presti, 40 N.Y.2d 522, 526 (1976).

N.Y. DOM. REL. Law § 72(1) (McKinney 2010).
Matter of Emanuel S., 78 N.Y.2d at 181.
Id.

Dorothy M. v. Amy N. and Trevor N., 866 N.Y.S.2d 91 (Fam. Ct.
2008).

oo e w

7. Matter of Emanuel S., 78 N.Y.2d at 181-82.
8. LoPresti v. LoPresti, 40 N.Y.2d at 526.
. 530U.S. 57, 63 (2000).
10. E.S.v. PD.,8N.Y.3d 150, 153 (2007).
1. I
12.  E.S.v E.D.,800 N.Y.S.2d 345 (2004).
13.  E.S.v. E.D.,815N.Y.S.2d 607, 609 (2d Dept. 2006).
14. 8N.Y.3d at 157.
15. Id.
16. Id. at 158-60.

17.  Id. at 158 (quoting Troxel, 530 U.S. at 60, quoting WASH. REv.
CODE § 26.10.160(3)).

18. 8 N.Y.3d 150, 159-60 (2007) (citing, Hertz v. Hertz, 738 N.Y.S.2d
62 (2d Dept. 200); see also Morgan v. Grzesi, 732 N.Y.S5.2d 773

(4th Dept 2001).
19. 866 N.Y.S.2d 91 (Fam. Ct. 2008).
20. Id.at3.
21. Id.at4.
22, Id.
23. Id.at5.

Debra L. Rubin is the senior partner of Rubin &
Rosenblum, PLLC, a Long Island law firm concentrat-
ing in the area of family and matrimonial law. She is
further admitted to practice before the Federal Courts
in the Eastern District of New York. She is a member
of the American Bar Association, the New York State
Bar Association, the Nassau County Bar Association,
the Suffolk County Bar Association and the New
York State Women’s Bar Association, as well as being
a member of the Family Law and Matrimonial Law
Committees of each of these organizations. In addi-
tion to handling litigated matters, she is trained in
Mediation and Collaborative Law, and is a member
of the New York Association of Collaborative Profes-
sionals, which focuses on the resolution of matrimo-
nial matters without need for litigation.

This article originally appeared in the Spring 2011 issue
of the Elder Law Attorney, published by the Elder Law Sec-
tion of the New York State Bar Association.

18

NYSBA One on One | Summer 2011 | Vol. 32 | No. 1



Play It Again Bud: Baseball and Instant Replays

By Bennett Liebman

Adopted from a speech delivered on September 25, 2010

The major sporting upset in this country 70 years
ago, according to the Associated Press, was a football
game between Dartmouth and Cornell.! Cornell’s foot-
ball team had been undefeated for over two years. This
unbeaten streak stood at 18 games. In 1940, going into
the Dartmouth game, Cornell had outscored opponents
18 to 13, and was ranked second in the nation.2 On the
field, the Big Red had seemed to beat Dartmouth as
well. The score at the end of the game was 7-3 Cornell,
according to the referee: But that score would not stand.

The Fifth Down Game

As the game reached the final seconds with Dart-
mouth leading 3-0, Cornell had a first and goal at the
Dartmouth six-yard line. Three plays later, Cornell
approached the goal line. On fourth down, Cornell
was called for delay of game after calling an improper
time-out. The ball was brought back to the six. An in-
complete pass into the end zone should have been the
end of the game. However, the referee, Red Friesell, did
not see it that way. He still called it fourth down, and
Cornell scored with six seconds left to seemingly win
the game 7-3.

The National Collegiate Athletic Association barely
held any power then, and the issue initially went to the
Eastern Intercollegiate Football Association (EIFA).? The
head of EIFA, Asa Bushnell, said that he had no power
to change the result*—that would be up to the athletic
departments of the colleges. With films and charts of
the game made available, the referee admitted error.
Cornell conceded the game, and the fifth down game
went down in the record books as a 3-0 Dartmouth
victory.?

Asa Bushnell after the Cornell concession stated,
“Only when an official reverses his decision on the last
play of the game is it possible to accept such a reversal
and permit it to change the score.”® Bushnell wrote, “In
any sport...where the game unfolds in a consecutive
series of inter-related and inter-dependent plays, it is
manifestly impossible to alter any of these plays with-
out affecting and altering perhaps every one of them
which follow.”” The Dartmouth-Cornell game was what
Bushnell called the “one game in a million,” where a
change could be made without establishing a danger-
ous precedent.

Joe Williams, the syndicated columnist for Scripps
Howard, wrote that the “photo finish had come to foot-
ball... Now you can’t follow it without a camera.”® But

70 years later, it remains controversial. It was not a one
in a million game. Similar cases have been rare, but
they have occurred. There have been other college foot-
ball games where the on-field result was not changed.
There have been two fifth down situations in college
football where games turned in the last seconds on

the award of an extra down.” One fifth down decision
eventually led to Colorado being the national cham-
pion in 1990.1° The erroneous referee decisions were
not overturned. Similarly, in 1961, the referees made a
mistake on a rules interpretation on a field goal on the
final play between Syracuse and Notre Dame.!! The
referees mistakenly let Notre Dame retry the field goal,
and Notre Dame won. Again, the referees erred on the
last play, but the result was not changed. Even the prec-
edent established by the Cornell-Dartmouth decision
has not been followed.

It should be noted that fans really cannot sue to
overturn the decision of the referee. The few court de-
cisions in this field show no such creature as referee
malpractice. Either the issue is not jus’riciable,12 or there
is no legal duty—except for some possible safety con-
cerns—that a referee has for fans.!® This is probably
best established in the area of horse racing. Where fans
have sued to recover for their bets when the stewards
made an incorrect call, they lost.!* The finding was that
the bettors are bound by the stewards’ decisions as part
of the rules of the game and cannot contest them.

The Baseball Issue

In the last year, we have seen this umpire or referee
mistake issue turn up repeatedly in baseball, and we
have seen that baseball has hardly had any answers to
these mistake questions.

Without any need to view the videotapes, baseball
has seen Detroit Tiger pitcher Armando Galarraga lose
a perfect game on an admittedly mistaken call with
two out in the bottom of the ninth inning by umpire
Jim Joyce. During the American League playoffs in
2009, we witnessed umpire Phil Cuzzi call a ball hit
down the left field line by Minnesota Twin catcher Joe
Mauer foul that was obviously fair.!” In the American
League Championship Series, the umpires missed three
calls in one inning. Two of the missed calls were made
by umpire Tim McClelland, who in 1983 had made
the overturned call that George Brett’s use of a bat
with more than 18 inches of pine tar on it from the bat
handle was enough to declare him out.!® The mistakes
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were reminiscent of Don Denkinger’s missed call in the
ninth inning of the sixth game of the 1985 World Series,
which may have led to the St. Louis Cardinals losing
the World Series.!”

In the absence of Leslie Nielsen (as Frank Drebin or
Enrico Pallazzo, or whatever his name may have been)
in the 1988 movie The Naked Gun,'® Major League Base-
ball (MLB) is not doing much to correct umpire errors.
All that the MLB is doing is reviewing certain potential
home runs. This system has been in place since late in
2008. One can resort to instant replay for a home run
to see if the batted ball is fair or foul, whether it left the
playing field, and whether or not there was fan inter-
ference on a home run.!”

Replays in Other Sports

That is far less of a replay rule than in other major
sports.

Professional basketball can determine whether a
shot was a two-pointer or a three-pointer, and whether
a shot was taken before or after the buzzer. The replay
rule is also used to figure out who exactly was involved
in a fight.?°

Professional hockey uses replays to review goals,
whether a puck crossed the goal line, whether the puck
crossed the goal line before a period ended, whether it
was directed in by a foot or hand, or deflected off the
high stick of an attacking player, or whether the goal
was scored before the net became dislodged.!

Professional football has a rule for a host of calls,
although generally not including fouls. These include
scoring plays, pass completions or interceptions, going
out of bounds, passes or fumbles, forward progress,
placements of footballs, and whether there were a legal
number of players on the field. In theory, this is not
supposed to include judgment calls, such as holding
or pass interference, but some calls, such as forward
progress or certain catches, can involve exercises of
judgment.??

Tennis now has the Hawk-Eye simulation system,
which has been in place for the past four years, to gov-
ern out-of-bounds calls. While there have been a few
problems, most everybody seems to think that the sys-
tem has been excellent in establishing quick straight-
forward reviews of out-of bounds calls.? The system
basically makes a decision in 10 seconds.

The absence of instant replay was a major deal in
the recent World Cup where a number of referee errors
were made on goals that could not be corrected.

If baseball does move towards instant replay, what
does it do, and what are the concerns?

Levels of Review

In most sports, there are three levels of review of
umpire decisions.

First, there are the umpires/referees themselves
conferencing after a play. In baseball, after a completed
play, one will see the officials occasionally huddling to
try to get the initial call and its applicable rule correct.
That occurs repeatedly in football as well, to coordinate
the actual decision. In baseball, sometimes different
umpires might have better angles on certain plays such
as whether or not a ball was caught or trapped. Um-
pires will huddle to make sure that the rules have been
interpreted properly.

Second, there is the video replay, where an offi-
cial views the instant replay of an event to determine
whether a call was correct, and whether it should be
overturned.

Finally, there is the review by the Commissioner/
off-playing field authority after the entire event has
been run. This is the Galarraga perfect game review or
the George Brett pine tar bat review.

The question for baseball is what should be looked
at for each respective level, and what should be the
proper parameters of a review system. There is little
criticism of the existing umpire conferencing system.
Obviously, there can only be one decision emanating
from the game officials, and if a conference places all
the officials on the same page, that certainly makes
sense.

Instant Replay Issues for Baseball

The instant replay question raises the most concern
for baseball. As compared with football, one of the in-
stant replay concerns is that it takes too long to make
a decision. Baseball prides itself on the fact that time is
never of the essence in a baseball game, but how much
is too much?

In addition, who initiates the review? Does it go to
the teams, giving them a limited number of challenges?
Such a system might seem akin to establishing a review
system based on our legal notions of harmless errors on
appeal. If there are a limited number of appeals, teams
will rationally only use them for errors that cause real
harm. Would it become a self-policing harmless error
process, or should the initiator of the challenge be the
crew chief of the umpires? Would there be a separate
instant replay official making a sua sponte challenge?
In theory, the replay rules in the National Basketball
Association (NBA) are automatically triggered. Or, is
it better to turn to a mixed system, like the National
Football League (NFL), where the teams make most of
the challenges, but the instant replay official makes the
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challenges in the last two minutes? Perhaps all ninth
inning and extra-inning decisions to go to replay will
be determined by the instant replay official.

Who would make the instant replay decision?
Would it be the crew chief, an instant replay official,
the on-field officials jointly (which is the way the NBA
is supposed to work), or perhaps a system like ten-
nis, where for some decisions the replay system itself
makes the call?

What respect is accorded the initial call on the
field? How strong is the presumption that the initial
call is the correct one??* In the NFL, one needs “incon-
trovertible visual evidence” to overturn a call. In the
NBA, the standard is “clear and conclusive visual evi-
dence.” Looking at the National Hockey League rules,
there does not appear to be any presumption. Should
one even have a presumption, and just make the call de
novo from the replay? Why should a traditional legal
appellate deferential standard apply when the whole
idea of instant replay is to get the facts right? After all,
the basis of deference to the trier of facts is that the trier
of facts is more familiar with the evidence than the ap-
pellate court.?” In the instant replay system, the replay
official is likely to know more about the evidence than
the on-field official. Should lawyers use this as a teach-
able moment, as some have claimed, about the nature
of appellate review and error correction??®

Who does the deciding official talk to before reach-
ing the decision? Does he or she talk to other on-field
officials? Should the official allow the mangers to have
an opportunity for a brief oral argument to assuage
due process concerns? There is actually a horse racing
case from the Montana Supreme Court where the deci-
sion of the racing stewards to disqualify a horse was
overturned because the stewards had failed to give the
trainer of the horse that was disqualified an opportu-
nity to plead his case.”

How would the notion of the field of play decisions
integrate with instant replay? Under numerous deci-
sions of the world-wide arbitration panel, the Court
of Arbitration for Sport, field of play decisions should
not be altered. Most notable is the Court of Arbitra-
tion’s 2004 decision involving the award of the overall
men’s Olympic gymnastic gold medal to American
Paul Hamm. The court found that a mistake in the
calculation of a score could not be remedied after the
overall competition because the mistake occurred in
the course of the competition.?® All of the competitors
took actions relying on this mistaken decision, and “no
one can be certain how the competition in question
would have turned out had the official’s decision been
different, for a court to change the result would on this
basis still involve interfering with a field of play deci-
sion.”?? Therefore, that means at a minimum, one has

to make the replay decision before the next event in the
game occurs. It also should mean that umpires should
not regularly make speculative judgments on what
would have happened if a different decision had been
made. For example, in a fair ball down the left field line
example with runners on base, if the decision is over-
turned and the ball ruled fair, how would the runners
be replaced? Would one look at the subjective base run-
ning attributes in question, or make the decision based
on the speed of a reasonable professional baseball run-
ner? Does the arm of the leftfielder become a factor? To
what extent should umpires be allowed to make these
types of field of play decisions?

Most importantly, for baseball, there is the issue
of which decisions should be subject to instant replay.
There are a few obvious candidates. There is the Phil
Cuzzi fair or foul decision on the line. That is an easy
one for baseball. It is not too different from the in-court
decision in tennis or the out-of-bounds decision in
football. It would probably be best to make the calls
at first base decision (whether the Denkinger/Galar-
raga decision) subject to replay. Did the first baseman
or the pitcher catch the ball at first before the batter
reached the bag? What about the sacrifice fly ball play?
Would not an instant replay be especially useful in de-
termining whether a player tagged up before the ball
was caught? Recently cases involving whether or not
a thrown pitch hit a batter have been in the news.* In
fact, there have been a number of famous World Series
games that might have been determined based on the
issue of whether a batter was hit by a pitch.*! That
ought to be subject to review. What about catcher’s in-
terference calls, and whether or not a batted ball struck
the batter in foul territory? Did the runner reach home
plate before a third out on the base paths was record-
ed? Was the fielder making the catch properly inside
the playing field at the time of the catch? These rules
would be good ones for review.

Baseball presents many issues that, while objec-
tive on their face, are as a practical matter subjective.
Ball and strike calls are theoretically objective, but that
is actually not the case and would be terrible issues
for replay. Over the years, players have been forced
out when the infielder making a catch by the base was
generally in the area of the base (but not necessarily on
the base) when the ball was caught. Should this type of
on the base decision be subject to review? One might
assume, given baseball custom, that the answer would
be no for any base other than first base. The same
would be true for the balk rules or the check swing
question. The MLB, in fact, has no rules about what is a
check swing. Custom has it always as a judgment call.
Baseball rules call for a pitch to be thrown within 12
seconds after a pitcher receives the ball when the bases
are unoccupied. That is certainly objective. It would
actually work under replay, but since the rule is barely
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enforced now, one can assume it would not be a great
candidate for replay.

Then, there are a host of other questionable issues.
Was a player tagged out properly on the base paths?
Did the catcher catch strike three or properly catch a
foul tip? Was a ball trapped or caught? Did a ball that
hit before first or third base go over the bag in fair or
foul play? Did a player run out of the base lines? These
are certainly dicey situations and might explain a lot of
the reluctance that baseball has had for instant replay
rules.

Finally, baseball has to concern itself with the ef-
fect of instant replay on the umpires. Will it make them
better because their judgments will be subject to peer
review? Will it make them somewhat more gun-shy to
make a controversial call? Why bother to make a call
that a runner tagged up too soon? If they really think
he tagged up before the catch was made, let them ap-
peal it to the instant replay official. Maybe this hesi-
tancy to make controversial calls will lead to a general
decline in the quality of umpiring. One could assume
that the evidence from other sports is that instant re-
play will not have a significant effect on the overall
quality of the judging.

Role of the Commissioner

The final subject is what should be the role of
the baseball commissioner in reviewing decisions of
umpires. In June, Baseball Commissioner Bud Selig
refused to overrule the on-field decision that Cleveland
Indian Jason Donald was safe at first, thereby denying
Detroit pitcher Armando Galarraga a perfect game.
Selig feared setting a bad precedent and opening a
“Pandora’s box.”%? Yet should not this be the job of a
commissioner—that of getting things right? Is not that
the precedent that should be set? What should the role
of a commissioner be?

It would be reasonable to assume that one thing
that a commissioner should not do is become involved
in the field of play decisions. That again is the lesson of
the 2004 Court of Arbitration for Sport case involving
Paul Hamm and Yang Tae Yang. Yang’s performance
on the parallel bars was given an incorrect start value.
If it had been given the correct start value—and noth-
ing else had changed in the competition—Yang would
have finished first in the competition and not third.

The court found that this had been a field of play de-
cision in the midst of the competition, and it might
have changed Yang’s future performance. He still had
to compete in the high bars event, and if he had been
scored properly in the parallel bars, it could have af-
fected his mental and physical attitude and changed his
performance. As the court said, “While the error may
have cost Yang a gold medal, it did not necessarily do
s0.”34 This is much like what Asa Bushnell said in 1940.

33

A competition unfolds in a consecutive series of inter-
related and inter-dependent plays. A sports contest is
like Humpty Dumpty—it cannot be played with and
then put back together again. Sports are not scripted;
they are not connect-the-dots contests. As Yogi Berra
supposedly said, “It’s tough to make predictions, espe-
cially about the future.”

Therefore, it would probably be best to limit com-
missioner review to those cases where the referee deci-
sion has no effect on the subsequent play in the com-
petition. As a practical matter, we are now focusing on
decisions at the end of the game.

The sport of horse racing might again have some
relevance here. Horse racing has no direct referees. It
has stewards who function largely as instant replay
officials, and the racing commissions or boards serve
the function of commissioners. In those circumstances,
most racing commissions have no problems in re-
versing not only the results of the race but also the
decisions of the stewards.*® New York State has been
far more judicious than most other jurisdictions. The
Racing Board does not interfere with stewards’ judg-
ment calls, but even in New York, where there has
been incontrovertible visual evidence of a mistake, or
a mistake in an interpretation of a rule, the result was
changed by the commission.3

In 1986, at Saratoga, when the stewards misidenti-
fied and disqualified a horse for interference when that
horse was nowhere near the interference, the Racing
Board reversed the result.” While it may be a rare oc-
currence, it is hardly unprecedented in racing for plac-
ing judges to get the order of finish wrong.3® When that
happens, and the stewards do not correct it, the racing
commission invariably changes the result. So if racing
commissions can correct through incontrovertible vi-
sual evidence mistakes that do not implicate any field
of play decisions, why not Bud Selig?

After all, what is the George Brett example? In the
Brett pine tar case, the American League Commissioner
Lee McPhail overruled the decision of the umpires
that excess pine tar—more than 18 inches from the bat
handle—was a cause for ruling the batter out. That de-
cision ended the game. The reason for the pine tar rule
was not to give a batter an advantage; it was simply to
keep more baseballs in play so that they might not be
damaged by contact with pine tar. The penalty was to
take the bat out of play, and McPhail had previously
ruled on a protest that a violation of the pine tar rule
was not a proper basis for finding a batter out. McPhail
reinstated Brett’s home run and ordered the game to be
replayed from the time after the incident.

The Brett incident was a rules misinterpretation
by the umpire. Why could that be reviewed while the
Galarraga incident involving “incontrovertible visual
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evidence” could not? What is the possible distinction?
The Galarraga incident, since it would have simply
ended the game, would seem to be an easier case for
the commissioner to reverse than the Brett case which
involved a game to continue three weeks after it had
been played.

What would Bud Selig have done if after the mis-
taken call on Jason Donald, the Indians had come back
and won the game? They were only down 3-0. Would
that have made him change the call?

It is not that simple to say that Commissioner Selig
totally blew it. What would have happened if Donald
had been improperly declared out when he was safe?
What would Selig have done? Would he have ordered
the game to continue? Would he have added an aster-
isk to the Galarraga perfect game?

New York Giants fans might remember the unfor-
tunate 2003 playoff loss to the San Francisco 49ers, who
came back to win from a 24-point 3rd quarter deficit.
On the last play of the game, the Giants lined up for a
42-yard field goal that would have won the game. The
snap was low and hit the dirt. The holder had to throw
a desperation pass. The pass was incomplete. There
was, however, pass interference by the 49ers. Nonethe-
less, the potential receiver was deemed to be ineligible,
and the game was ruled over, with the Giants the
losers.

It turned out there was a mistake by the officials.®
The potential receiver was eligible, and another Gi-
ant downfield who was not involved in the play was
ineligible. Legally, there should have been offsetting
penalties, and the play should have been returned to
the original line of scrimmage with the Giants given
another play. If he had followed the George Brett for-
mulation, should Paul Tagliabue have required this one
down to be replayed a day or two later?4

Conclusion

This author still believes that the Galarraga deci-
sion should have been reversed, but perhaps it is the
Brett decision that should be reconsidered. Maybe there
should only be a commissioner’s review of umpire
decisions where the umpire’s decision was (1) either a
mistake in the rules or wrong based on incontrovert-
ible visual evidence, (2) where the decision involved
the last play of the game so that there was no subse-
quent field of play decisions, and (3) where the com-
missioner’s decision to reverse the call would end the
game. The Brett decision would not have qualified on
the third aspect.

My own subjective field of play decision is that
Commissioner Selig was wrong to deny Galarraga a
perfect game. The similarities between the Galarraga

case and the Cornell-Dartmouth game 70 years ago are
remarkable—an objectively incorrect call on the last
play of the game where the blown call could not pos-
sibly affect any subsequent field of play decisions, and
where there would be no need to continue further play
of the game. The fact that cases like Galarraga and Brett
turn up so infrequently indicates that there is no need
to worry about opening up Pandora’s box or about a
domino effect. Galarraga was the one case (perhaps not
one in a million but one in 25,000) that Asa Bushnell
was talking about 70 years ago.*! There’s little risk of
establishing a dangerous precedent. If there ever was

a case for a baseball commissioner reversal, the Galar-
raga case was it.
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What Is the Probable Effect of Defective Foreclosure
Documents Under New York Law?

By Marvin N. Bagwell and Robert F. Bedford

One of the more tragic consequences of the ongoing
financial crisis is the number of residential homes that
have gone into foreclosure. Even worse, what is now
coming to the fore is that many of the foreclosed-out
homeowners may have lost their home due to defective
documentation submitted to the courts.! Thus, the fore-
closure of residential mortgages and the sale of proper-
ties recovered by lenders in foreclosure proceedings is
a topic that has found itself thrust into the limelight, as
well as under the microscope.? Everything from chal-
lenges to standing, to allegations of robo-signing, and
assembly-line foreclosures have left many in the title in-
surance industry asking themselves, how do we assess
the possibility that many of these homeowners may try
to reclaim the titles to their home from the insured new
homeowners and lenders?® Despite the tragedy expe-
rienced by foreclosed-out homeowners, for the reasons
set forth below, it is our opinion that New York law of-
fers substantial protection for REO (Real Estate Owned)
purchasers out of foreclosure actions where some of the
foreclosing lenders” documents may have been defec-
tive. Our analysis is based upon a fact situation where
the foreclosed-out borrower is bringing suit and asking
the Court to put him or her back into title and posses-
sion of the property because the foreclosing lender’s
documents allegedly are defective. The defects may
have arisen from “robo-signing,” unverified affidavits,
defective notarizations, etc.

In New York, the most likely course of action for
the returning borrower is to bring an action in fraud
against the foreclosing lender, the new REO purchaser,
and the purchaser’s lender. It is possible that the bor-
rower might also sue the title company which insured
the new buyer and lender, but it is more likely that the
title company would be brought in to defend the new
borrower and lender. As a preface, note that New York
is a judicial foreclosure state.

Difficulty in Pleading Fraud

The first hurdle that the returning borrower would
have to overcome is the requirement of Civil Practice
Law and Rules (“CPLR”) Section 3016 which requires
that: “Where a cause of action or defense is based
upon misrepresentation, fraud, mistake, willful default,
breach of trust or undue influence, the circumstances
constituting the wrong shall be stated in detail.” (empha-
sis added). Mere allegations, or purported fraud, and
unsubstantiated statements are insufficient to support
a fraud claim.* Therefore, to survive a summary judg-

ment motion, the returning and foreclosed-out buyer
cannot just say that a fraud occurred; the borrower
must state in specific detail how, where and when

the fraud occurred. This would mean that the return-
ing borrower will be required to show the court, at a
minimum, exactly which documents were defectively
executed and their adverse impact upon the plaintiff—
not an easy task.

“In New York, the most likely course
of action for the returning borrower
is to bring an action in fraud against
the foreclosing lender, the new REO
purchaser, and the purchaser’s lender.”

Next, the returning borrower must show the court
a “misrepresentation of material fact, intended to de-
ceive [the borrower], which caused injury.”® Although
there are no cases on point in New York involving a
title underwriter and mortgage fraud, it is fair to as-
sume that a returning borrower must prove to the court
that the “misrepresentation” (the defective documents)
caused the borrower’s injury. The loss of the borrow-
er’s home would be the conceivable injury, but there is
case law in another area which suggests that the bor-
rower would have to show that he or she could payoff
the mortgage. Otherwise, the court might find that the
injury was inevitable and no fault of the foreclosing
lender. That law will be discussed shortly in the service
of process section.

If the Plaintiff Successfully Pleads Fraud, Upon
Whom Does the Loss Fall?

If the returning borrower makes it past a sum-
mary judgment motion regarding the alleged fraud,
the blame for the fraud must be pinned upon one of
the defending parties. In the typical case, presum-
ably those parties would be the REO purchaser, the
new REO lender, the foreclosing lender and possibly
the title company that insured the new purchaser and
lender. The courts have already decided upon whom
the blame must fall.

In Fidelity National Title Insurance Company of New
York v. Consumer Home Mortgage, Fidelity insured sev-
eral new mortgages, but it was later discovered that the
lender’s counsel had stolen the pay-off funds from the
old mortgages.® The lender, Consumer Home Mortgage
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(“Consumer”), brought suit against Fidelity and sought
to recover its loss because Fidelity had insured the new
mortgage. However, the court noted that the loss was
caused by Consumer’s attorney, who absconded with
the funds; in other words, Consumer’s own agent was
responsible for Consumer’s loss. The Court stated the
general rule that: “[W]here a loss is caused by the fraud
of a third party, in determining the liability as between
two innocent parties, the loss should fall on the one
who enabled the fraud to occur.”” Therefore, the loss
fell upon Consumer. In the event a foreclosed borrower
returned and tried to reclaim his or her former home,
certainly the new REO purchaser, the new lender, and
the new title insurer can claim to be innocent parties.
They had nothing to do with and had no knowledge of
the defective documents submitted by the foreclosing
lender to the court in the foreclosure action. The only
defendant left would therefore be the foreclosing lend-
er. Based upon Fidelity, the title underwriter should be
dismissed from the action and the loss should fall upon
the foreclosing lender.

In the above discussion, the loss will fall upon the
foreclosing lender by court ruling without any claimed
pay-out by a title insurance underwriter. However, if
the court rules that the title underwriter has liability
and the underwriter is required to pay the claim, then
under the subrogation clauses of the standard title
policy® the underwriter would “be subrogated and en-
titled to the rights of the insured Claimant in the Title
or insured Mortgage and all other rights and remedies
in respect to the claim that the insured Claimant has
against any person or property, to the extent of the
amount of any loss, costs, attorneys’ fee, and expenses
paid by the Company.” Therefore, as per the subroga-
tion clause, the title underwriter could elect to step into
the insured’s shoes and bring suit against the Referee
who conveyed title and more importantly, against the
foreclosing lender to recover the underwriter’s loss.

There would be two hurdles for the underwriter
to overcome in that scenario. First, the Referee’s deed
is without warranties. The underwriter would have to
find a way to go behind the Referee to the foreclosing
lender. Second, the underwriter would have to make
a management decision whether it would be good
business to sue a lender client. The option, however, is
there.

Will the Court Force the REO Purchasers From
Their Home?

It is highly unlikely that the court will order the
new REO purchasers to leave their home or void the
new lender’s mortgage. Even in the standing cases in
which the New York courts have uniformly dismissed
foreclosure actions when the foreclosing lenders have

been unable to prove that the lenders actually owned
the mortgage at the time the lenders commenced their
foreclosure actions, the courts have never voided the
mortgages. The courts have always dismissed the fore-
closure actions without prejudice. The courts have only
required that the lenders start new foreclosure actions
once their paperwork is in order.? Therefore, in the
name of “there is no free lunch,” it is likely that the re-
turning borrower’s victory will be short-lived and the
courts will permit the foreclosing lender to commence
a new foreclosure action.

In fact, the courts have held that a good faith pur-
chaser is entitled to retain the ownership of property
conveyed by a Referee’s deed. If the mortgage on
which the REO sale was based is voided, the return-
ing borrower is only entitled to monetary damages
and not to possession of the property secured by the
mortgage.!? The returning borrower is unlikely to walk
away with the title to the foreclosed-out home.

Statutes of Limitations: Appeals

Under CPLR Section 5513(b), the returning bor-
rower has thirty (30) days from the date of service of
the foreclosure judgment upon the borrower to ap-
peal. However, that is only the beginning of the story.
Generally, this applies only when the foreclosed owner
has appeared in the action and is now appealing the
determination made in the judgment of foreclosure and
sale. Upon motion to the court, under CPLR 5513(b),
foreclosed owners could request permission to appeal
and state the basis for their request. Whether or not
the court would grant such an appeal would depend
on the court’s interpretation of the facts of each action;
however, a judgment of foreclosure and sale is final and
is an adjudication of all the questions at issue between
the parties.!! Therefore, foreclosed owners would have
to present a compelling reason that they would have
been incapable of arguing during the initial action to
justify the grant of an appeal.

The foreclosed owner could also move to vacate
the judgment of foreclosure and sale. CPLR Section
5015 (a) provides that the court issuing the judgment or
order may, upon motion, relieve a party from the judg-
ment or order upon such terms as may be just, for the
grounds of: fraud, misrepresentation, or other miscon-
duct of an adverse party in section 3, or lack of jurisdic-
tion in section 4. Both of these issues have appeared
elsewhere in this article. There appears to be no statute
of limitations as to when this motion can be brought,
particularly under section 4. However, as stated previ-
ously, absent a showing that the homeowner can pay
off the mortgage, it is unlikely that the court would
grant a vacatur motion and the outcome would be for
the lender to simply re-foreclose the title.

26

NYSBA One on One | Summer 2011 | Vol. 32 | No. 1



Statutes of Limitations: Fraud

There are two statutes of limitations governing
when an action alleging fraud may be brought in New
York. Under CPLR Sections 203(f) and 213(8), if a plain-
tiff alleges that the defendant committed actual fraud,
then the statute of limitations is six (6) years from the
date of the fraud, or two (2) years from discovery of the
fraud, whichever is later. If the plaintiff alleges that the
fraud was constructive, then the six year period runs
from the date that the act or omission constituting the
fraud occurred. Therefore, the outside period of which
the possible defendants may have liability is six (6)
years from the date of the fraud. If the documents sub-
mitted to the courts from defective foreclosures are dat-
ed between 2009 and 2010, the run-out period in New
York would be 2015 or 2016. It could be argued that
the frauds were discovered in 2010 when news reports
started coming out, thereby giving the plaintiffs until
2012 to bring suit. However, such a position might be
too aggressive for the courts to bear given that people
have lost their homes.

“Barring, new, unexpected turns in the
law, hope upon hope, this may not
turn out to be the crisis that the title
underwriters fear.”

Statute of Limitations: Lack of Personal Service

There is one additional statute of limitation which
must be considered. Under CPLR Section 317, a person
in any action who is not served by personal in-hand
delivery and who does not appear in the action has
one year from the date he or she learns of the judg-
ment, but not more than five years from the date the
judgment is entered, to move to vacate the judgment of
foreclosure and sale, provided that person has a meri-
torious defense. In Ameritek Construction Corporation v.
Gas, Wash & Go, Inc., the court denied the taxpayer the
right to re-open a tax sale because the taxpayer never
attempted to tender the moneys due to the city.!? New
York title attorneys have always assumed, based upon
Ameritek and the words “meritorious defense” in Sec-
tion 317, that a returning borrower who was not served
by personal in-hand service (which is the usual situa-
tion) would have to prove to the court that he or she
can pay off the foreclosed mortgage before the court
would re-open the foreclosure action. Although there is
no case law in support, we believe that the courts will
bring the “meritorious defense” requirement to fraud
actions as well. Additionally, a lack of personal in-hand
service is not absolute proof of lack of knowledge for
the purposes of the motion. A factual showing that the
foreclosed owner was aware of the action and judg-
ment, and did not move to vacate within one year from

that time, would probably be enough to defeat a mo-
tion of this nature.

Conclusion

For the foregoing reasons, we do not believe that
a suit to set aside a mortgage foreclosure action based
upon the foreclosing lender’s submitting defective in-
struments to the court will result in the REO purchaser
losing his or her home. Title underwriters may have to
defend one or two actions, and bear the defense cost
of doing so, but if they lose, the most that will happen
is that the court will force the foreclosing lender to re-
foreclose the property. The longest possible time period
for which underwriters would have liability ends in
2016 and depending upon when the court dates the
fraud as occurring, the time period may end in 2012.
Barring, new, unexpected turns in the law, hope upon
hope, this may not turn out to be the crisis that the title
underwriters fear. For foreclosing lenders and regret-
fully, for the many homeowners who have lost their
homes, the results may not be as cheery.
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Summary Judgment Motion in a Will Contest:
An Updated Proponent’s Perspective

By Gary E. Bashian

A motion for sum-
mary judgment pursuant to
N.Y. Civil Practice Law &
Rules 3212 or 3211 (CPLR)
is a powerful procedural
tool that can end litigation
immediately.

Summary judgment can
deliver a swift and decisive
victory on the outcome of a
matter. It can limit the issues
or award the broadest types
of relief by ending all claims. When granted, it can
avoid years of potential litigation and expense.

But for all its versatility, drafting a motion for sum-
mary judgment can be a daunting and complex under-
taking. The facts (hopefully none in question) and the
applicable law in any matter can make it difficult to
identify issues with no triable issue of fact. Communi-
cating the facts and the law clearly to the court so as to
show that summary judgment should be granted is the
challenge.

However, estate litigation can be surprisingly well
suited to determinations based on summary judg-
ment, which should not be forgotten by proponents
who find themselves in a will contest. This is largely
due to the fact that estate contests that reach the point
of full-blown litigation are almost always based on
one, a combination of or all of the familiar objections
to testamentary validity: the failure to duly execute the
instrument pursuant to N.Y. Estates Powers & Trusts
Law 3-2.1 (EPTL), the testator’s lack of testamentary
capacity or the fact that the instrument was the product
of undue influence or fraud.

Although summary judgment can be granted only
if the movant makes a “prima facie showing of entitle-
ment to judgment as a matter of law, tendering suffi-
cient evidence to demonstrate the absence of any mate-
rial issues of fact,”! this is by no means an insurmount-
able task, even in matters where it appears that issues
of fact dominate the proceeding. This is especially true
in Surrogate’s Court, where the traditional aversion to
granting summary judgment has been eroded over the
last several years.

Indeed, a probate petitioner in Surrogate’s Court
holds a number of procedural advantages over an ob-
jectant when making a motion for summary judgment

to dismiss objections, several of which are described in
greater detail below.

Due Execution

From a proponent’s perspective, the issue of due
execution is perhaps best suited for summary judg-
ment. After all, the requirements for due execution are
clearly articulated in EPTL 3-2.1 and are often complied
with by even the most novice of draftsmen, making it a
particularly attractive issue for summary relief where a
failure to duly execute has been alleged.

“Summary judgment can deliver a swift
and decisive victory on the outcome of
a matter. It can limit the issues or award
the broadest types of relief by ending all
claims. When granted, it can avoid years
of potential litigation and expense.”

It is well established that the initial burden of proof
regarding due execution is on the proponent. The “par-
ty who offers an instrument for probate as a will must
show satisfactorily that it is the will of the alleged testa-
tor”? and that the instrument was duly executed.® To
establish due execution, a proponent must show that:
“(i) the testator signed at the end of the instrument; (ii)
the testator either signed in the presence of at least two
attesting witnesses, or acknowledged his/her signature
to them; (iii) the testator declared to each of the attest-
ing witnesses that the instrument was his/her will; and
(iv) the witnesses signed at the testator’s request.”

This is by no means a heavy burden for a propo-
nent, as it must be proved only by a preponderance of
the evidence.” Furthermore, a proponent is afforded a
number of favorable presumptions regarding due ex-
ecution. If the instrument was signed under the super-
vision of an attorney, it is presumed valid. In addition,
where “a propounded instrument contains an attesta-
tion clause, it is inferred that the requisite statutory
requirements were satisfied.”® Finally, case law shows
that only substantial, not strict, compliance with EPTL
3-2.1 need be present.

Accordingly, an alleged failure to comply with the
strict and literal terms of the statute is not a basis for
dismissing a petition for probate and is insufficient to
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make a showing that a will was not duly executed. The
court may find that substantial compliance with the
statute is in fact sufficient to establish due execution.
Furthermore, compliance with EPTL 3-2.1’s require-
ments may be found by inference from the conduct and
circumstances surrounding execution of the will.”

Testamentary Capacity

When determining testamentary capacity, the court
will consider the following factors: (1) whether the tes-
tator “understood the nature and consequences of ex-
ecuting a will”; (2) whether the testator “knew the na-
ture and extent of the property” he or she was dispos-
ing of; and (3) whether the testator “knew those who
would be considered the natural objects of his bounty
and his relations with them.”® When moving for sum-
mary judgment, it is the proponent’s task to prove that
as a matter of law, the testator was legally capable of
executing the instrument.

As with due execution, the proponent has the bur-
den of proving testamentary capacity by a preponder-
ance of the evidence’ but is also afforded the benefit
of several presumptions. For example, until “the con-
trary is established, a testator is presumed to be sane
and to have sufficient mental capacity to make a valid
will.”10 In addition, a testator’s testamentary capac-
ity is assessed at the precise time of the propounded
instrument’s execution.!! Also, a testator need only a
lucid interval of capacity to execute a valid will, and
this interval can occur contemporaneously with an
ongoing diagnosis of mental illness, including depres-
sion.'> Moreover, courts have consistently recognized
that the existence of self-proving affidavits executed by
the attesting witnesses creates a presumption of testa-
mentary capacity.'® Each of these presumptions can be
used with great effect to prove testamentary capacity
and make the proponent’s burden significantly easier
to meet.

Undue Influence

Unlike due execution and testamentary capac-
ity, which must be proved by the proponent of a will,
undue influence must be proved by the objectant.!* To
establish that a testamentary instrument was procured
by undue influence, an objectant must demonstrate by
a preponderance of the evidence “that the influencing
party had a motive to influence, the opportunity to
influence, and that such influence was actually exer-
cised.”’® This influence must have been so strong and
pervasive that it subverted the true intentions of the
testator at the time of execution to the extent that, but
for the undue influence, the testator would not have
executed the instrument. Clearly, this is a rather high
standard to meet. At a minimum, the objectant must
make a showing of actual acts of undue influence,

including proof of “time and places when and where
such acts occurred.”16

It may come as no surprise that the actual exercise
of undue influence is rarely proven by direct evidence;
rather, it is usually established by circumstantial evi-
dence of a substantial nature.!” Among the factors the
Surrogates consider when determining if undue influ-
ence prevents the probate of an instrument are: “(i) the
testator’s physical and mental condition; (ii) whether
the attorney who drafted the propounded instrument
was the testator’s attorney; (iii) whether the propound-
ed instrument deviates from the testator’s prior testa-
mentary plan; (iv) whether the person who allegedly
wielded undue influence was in a position of trust; and
(v) whether the testator was isolated from the natural
objects of his bounty.”!8 Often, an objectant will fail to
offer evidence of any “actual acts” of undue influence
at all, much less a single example raising an inference
sufficient to meet the burden of proof to establish a
prima facie case.

As illustrated in the matter of the Will of Julia Eliza-
beth Taschereau,'® decided in 2010 by the New York
County Surrogate’s Court, actual and specific acts of
undue influence can be difficult to establish. Taschereau
discusses at length the nature of the evidentiary bur-
dens an objectant alleging undue influence must meet,
albeit in the context of a successful objection. In the
Taschereau decision, Surrogate Webber provides a care-
ful analysis of the facts of the case within the frame-
work of the elements discussed above.

The case involved twin sisters battling over their
mother’s estate, whose primary asset was a co-op in
Manhattan valued at approximately $475,000. The
proponent lived near her mother, and the objectant
resided in France. Both had a history of animus toward
each other from the time they were children, a fact well
known to the testifying witnesses. The proponent peti-
tioned the court to probate the will one day after their
mother’s death. The propounded instrument left the
testatrix’s entire estate to the proponent, was signed
at the proponent’s insistence while the testatrix was
recovering from an illness and contained significant
changes from the prior will, which left her estate to her
daughters equally.

The Surrogate’s Court determined that shortly
before her death, the testatrix had health problems
which made her dependent on the proponent, who had
power of attorney, managed the testatrix’s finances and
who herself increasingly depended on the testatrix for
financial assistance. Testimony was also admitted into
evidence showing that the proponent threatened to
deny the testatrix visitation of the proponent’s children,
to whom she was devoted, when the testatrix provided
financial assistance to the objectant or allowed the ob-
jectant to stay at the Manhattan co-op during her visits
from France.
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Circumstantial evidence, drawn from a long and
detailed family history of strife between the sisters and
their relationship with the decedent, formed the basis
of a reasonable inference that undue influence had oc-
curred. However, the lessons of Taschereau should not
be lost on a petitioner seeking summary judgment in
dismissing an objection based on undue influence. This
is because the objectant’s burden is set rather high.

In Taschereau, this burden was met by an abundance

of credible testimony from many close friends of the
decedent, coupled with inconsistent and self-serving
testimony from the proponent which, in the words of
the court, sought “to manipulate the record.”?’ It is un-
common for objectants to have the favorable facts and
wealth of multisource testimony that were present in
Taschereau. Petitioners may be able to leverage to their
advantage the absence of facts such as those present in
Taschereau when moving for summary judgment to dis-
miss objections based on undue influence.

Fraud

The objectant also bears the burden of proof by
clear and convincing evidence when seeking to estab-
lish a prima facie case regarding the exercise of fraud in
the procurement of an instrument.?! In order to state a
claim for fraud and defeat a motion for summary judg-
ment on that issue, the objectant must show that there
is an issue of fact as to whether the proponent or a third
party “knowingly made a false statement to the testator
which caused him to execute a will that disposed of his
property in a manner differently than he would have
in the absence of that statement.”?? Evidence of actual
misrepresentation is necessary; a showing of “motive
and opportunity” to mislead is insufficient.* Impor-
tantly, “[m]ere conclusory allegations and speculation”
are insufficient for an objectant to establish a prima facie
case;?* “[a]llegations must be specific and detailed,
substantiated by evidence in the record.”? Again, these
can be very difficult allegations to substantiate. A peti-
tioner should make clear in his or her motion the lack
of specific examples offered by an objectant, as with-
out such examples the objectant’s argument must be
dismissed.

Standing

Standing is an often overlooked avenue by which a
petitioner may succeed on summary judgment. As with
all litigated matters, the parties to contested probate
proceedings must establish that they have the right to
be heard before the court.

The Second Department decision in Matter of
Abady?® is a recent example of how a motion based
on standing can benefit a petitioner. There, the object-
ant, who was the decedent’s surviving spouse, filed

objections to probate and notice of election. The pe-
titioner moved for summary judgment pursuant to
CPLR 3211(a), seeking dismissal on the grounds that
the objectant had no standing due to her waiver of her
right to any claims against the estate in two prenuptial
agreements, one executed in 2001 and the other in 2006.
The objectant sought to prove the prenuptial agree-
ments invalid, arguing that they had not been properly
acknowledged and that the execution of the 2001 agree-
ment had been procured by fraud.

The Appellate Division, Second Department, deter-
mined that the execution of the 2001 prenuptial waiver
“substantially complied”?” with the standards set forth
in the N.Y. Real Property Law and, by extension, the
requirements of EPTL 5-1.1-A (e) (2), which provides
that a waiver or release of a surviving spouse’s right to
an elective share of the deceased spouse’s estate “must
be in writing and subscribed by the maker thereof, and
acknowledged or proved in the manner required by the
laws of this state for the recording of the conveyance of
real property.”?

As the Abady court noted, there ““is no require-
ment that a certificate of acknowledgement contain the
precise language set forth in the Real Property Law.
Rather, an acknowledgement is sufficient if it is in sub-
stantial compliance with the statute.”’?’ Thus, the dece-
dent’s signature was not required on the waiver, as the
objectant had argued, since the waiver was unilateral in
form. Rather, both signatures would be required only
if the waiver were bilateral in form pursuant to EPTL
5-1.1-A(e)(3)(C). In the end, the petitioner’s motion
for summary judgment to dismiss the objections was
granted on the grounds that the 2001 waiver was prop-
erly executed and thus denied the objectant standing.

Conclusion

Estate litigators should bear in mind the foregoing
key elements of summary judgment the next time they
confront an objectant’s claims. The presumptions in fa-
vor of a petitioner, and heavy burden of proof upon an
objectant, make summary judgment a tactic that must
be considered in counteracting many common objec-
tions. Some desperate objectants will attempt to present
theories as factual questions, but mere speculation and
conclusory allegations are not sufficient to raise tri-
able issues of fact?*—they are at most the “wailing and
gnashing of teeth.”3!
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Ethics Opinion 846

Committee on Professional Ethics of the New York State Bar Association (10/27/10)

Topic:

Digest:

Rules:

Code:

Facts
1.

Contacts by non-lawyer insurance company
representatives with workers” compensation
claimants represented by counsel.

A lawyer for an insurance carrier may not,
without prior consent of claimant’s counsel,
send forms directly to a specific claimant
where the lawyer knows the claimant is
represented by counsel with respect to the
claim, but if the lawyer gives reasonable
advance notice to claimant’s counsel, the
lawyer may cause the insurance carrier’s
employees to send the forms. The fact that
a lawyer designed, or assisted in designing,
forms to be sent by non-lawyer employees
of the carrier to claimants as a class does not
trigger the requirements of Rule 4.2, even
though the lawyer knows that some of the
claimants are represented by counsel.

42.
DR 7-104(A)(1).

An insurance carrier provides workers” com-
pensation insurance for employers in New York
State. The insurance company employs (or con-
tracts with) personnel to act as claims adjusters,
examiners, investigators or third-party adminis-
trators to investigate and manage workers’ com-
pensation claims. (Although the personnel have
varying titles, we will refer to all of them in this
opinion by the generic term “claims adjusters.”)
The claims adjusters are not lawyers (or at least
are not acting as lawyers in the claims adjuster
jobs). In the course of investigating and manag-
ing claims, the claims adjusters regularly com-
municate with claimants.

The facts presented to us indicate that every
claimant with whom the claims adjusters com-
municate is a party to an ongoing Workers’
Compensation Board proceeding, and some of
the claimants are represented by legal counsel
regarding their claims. The carrier knows which
claimants are represented by counsel because

12 NYCRR § 300.17 requires attorneys or li-
censed representatives representing claimants

to file a “notice of retainer” with the Workers’
Compensation Board “immediately upon being
retained” and to transmit a copy of this form

to the insurance carrier “at the time of filing.”
Whether claimants are represented by counsel or
not, the carrier sends forms to claimants that seek

information on their work status or entitlement
to benefits. The insurers may later use the infor-
mation on these forms against the claimants (e.g.,
to seek a change in benefits due to a claimant’s
status, or to disqualify a claimant from receiving
benefits if the representations on a form prove
false).

When an insurance carrier sends a form to a
claimant in the above circumstances, is an attor-
ney for the insurance carrier violating the New
York Rules of Professional Conduct (the “Rules”)
if:

(a) the form is sent by an attorney to a specific
claimant? or

(b) the form is sent by a non-attorney to a
specific claimant at the direction of an
attorney? or

(c) the form is sent by a non-attorney not acting
under an attorney’s direction, but an attorney
designed or assisted in designing the form
and will use the information from the form?
or

(d) the form is sent on a regular basis via
computerized process without human
intervention, but an attorney designed or
assisted in designing the form or will use the
information from the form? or

(e) the attorney provides reasonable advance
notice to the claimant’s counsel?

(f) If the answer to question (e) is yes, what
constitutes “reasonable advance notice” in
the case of written and oral communications?

Opinion
4. The most relevant provision of the Rules of

Professional Conduct for this inquiry is Rule 4.2,
which has two subparagraphs. Rule 4.2(a) pro-
hibits lawyers from communicating or causing
another to communicate about the subject of the
representation with a party the lawyer knows to
be represented by another lawyer in the matter,
without the prior consent of the other lawyer.
Rule 4.2(b), however, permits a lawyer to “cause
a client” to communicate with a represented
person, and counsel the client with respect to
those communications, provided the lawyer gives
“reasonable advance notice” to the represented
person’s counsel that such communications will
be taking place.!
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5.

We note at the outset that the restrictions of Rule
4.2 do not apply if a lawyer “is authorized...by
law” to communicate or cause another to com-
municate with a represented party. Thus, if the
Workers” Compensation Board has validly au-
thorized insurance carrier attorneys to contact
claimants, or to cause claims adjusters to contact
claimants directly, with respect to matters before
the Board, then Rule 4.2 would not restrict such
contacts.’

Question (a)

6.

Assuming that the restrictions of Rule 4.2 apply
to sending the forms in question, it is clear that
Rule 4.2(a) would prohibit the insurance carrier’s
attorneys from sending the forms themselves, ab-
sent prior consent of the claimant’s counsel, if the
lawyer knows that the claimant is represented by
counsel.

Questions (b) and (e)

7.

Where the lawyer directs the insurance compa-
ny’s non-lawyer agents to send a form to a spe-
cific claimant, Rule 4.2(b) applies and the lawyer
may ordinarily “cause a client to communicate
with a represented person.” In that case, the law-
yer may proceed without the “prior consent” of
the claimant’s counsel as long as the lawyer gives
“reasonable advance notice” to the claimant’s
counsel.

Question (f)

8.

Rule 4.2 does not further define what constitutes
“reasonable advance notice.” We believe the term
must be interpreted in light of the purpose of the
requirement, which is to permit the represented
party’s lawyer to counsel his or her client on
what to do when the client is contacted by the
insurance company. The notice thus must be pro-
vided in a manner and with enough time so that
the receiving lawyer has a reasonable amount of
time, under all the circumstances, to contact his
or her client regarding the planned communica-
tion. This is consistent with the sound guidance
contained in former EC 7-18 of the New York
Code of Professional Responsibility, which stat-
ed, in relevant part:

“Reasonable advance notice” means
notice provided sufficiently in ad-
vance of the direct client-to-client
communications, and of sufficient con-
tent, so that the represented person’s
lawyer has an opportunity to advise
his or her own client with respect to
the client-to-client communications
before they take place.

Questions (c) and (d)

9.

10.

11.

The more difficult questions concern the level of
attorney involvement in the design of the forms,
and the procedures for sending the forms, that
will constitute “causing” the client to commu-
nicate with the claimant for purposes of Rule
4.2. We considered a related question in N.Y.
State 828 (2009). In that opinion, a New York
State agency maintained a staff of non-lawyer
investigators who would conduct investigations
of agency licensees “without any supervision

of the investigators by staff counsel.” When
misconduct by a licensee was discovered, a
report would be prepared by one of the inves-
tigators for review by counsel and possible
prosecution by counsel. We opined that the
non-lawyer investigator’s conduct in contacting
represented licensees would not be imputed to
the agency’s staff attorneys unless the attorneys
were charged with “supervision or control” of
the investigators, which was not the case. We
observed:

Where, for example, the agency re-
quires its investigators to be instructed
by staff attorneys concerning the pro-
cedures to be followed before under-
taking an investigation, the conduct
of the investigators will generally be
imputed to the attorneys.... Where,
on the other hand, there is no require-
ment or expectation that the agency’s
investigators will operate under the
guidance of the staff attorneys, then...
the conduct of the investigators will
not ordinarily be imputed to the staff
attorneys.

We did not specifically address in N.Y. State 828
the extent to which a lawyer’s involvement in
setting up or designing a general program of con-
tacts with counterparties, some of whom may be
represented by counsel, would constitute “super-
vision or control.” With respect to the present in-
quiries, we conclude that the fact that an attorney
designed or assisted in designing a form to be
sent to claimants generally—some of whom may
be represented by counsel—does not, for the pur-
poses of Rule 4.2, constitute “causing” the carrier
to communicate with those claimants who are
represented. In other words, designing a form to
be sent by non-lawyers does not by itself amount
to supervision and control over the non-lawyers.3

This conclusion is based on sound policies. A cli-
ent such as the insurance carrier here should be
able to consult with its lawyers on generalized
or mass communications with claimants or other
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counterparties. If an attorney’s design or advice
about mass communications triggered Rule 4.2
based merely on the statistical probability (or
even certainty) that some of the counterparties
would be represented by counsel, then insurance
carriers and similar clients might be chilled in
seeking such advice—a perverse result that was
not the intent of Rule 4.2.# Rather, we believe
Rule 4.2 is triggered by an attorney’s involve-
ment in sending a communication to a specific
claimant (or set of claimants) only when the at-
torney knows that the specific claimant (or set of
claimants) is represented in the matter in ques-
tion. Thus, we answer questions (c) and (d) in the
negative.

Conclusion

12. In answer to question (a), an attorney for the
insurance company may not, without obtaining
consent of the claimant’s counsel under Rule
4.2(a), send a form directly to a specific claimant
where the lawyer knows that the claimant is rep-
resented by counsel with respect to the workers’
compensation claim.

13. In answer to questions (b) and (e), the attorney
for the insurance carrier may direct a non-lawyer
employee of the carrier to communicate with
a represented claimant after the attorney gives
“reasonable advance notice” to the claimant’s
counsel within the meaning of Rule 4.2(b).

14. In answer to question (f), such a communication
must be provided in a manner and with enough
time so that the receiving lawyer has a reason-
able amount of time, under all the circumstances,
to contact his or her client and advise the client
what to do when contacted by the insurance
company.

15. In answer to questions (c) and (d), where non-
lawyer claims adjusters send forms to claimants
who are represented by counsel, or where a
computerized process sends such forms without
human intervention to represented and unrepre-
sented claimants, Rule 4.2 does not apply simply
because a lawyer designed or assisted in design-
ing the forms unless the attorney knows that a
specific claimant is represented by counsel in the
matter.

Endnotes

1.

Rule 4.2 provides:

(a) In representing a client, a lawyer shall not
communicate or cause another to communicate about
the subject of the representation with a party the
lawyer knows to be represented by another lawyer in
the matter, unless the lawyer has the prior consent of
the other lawyer or is authorized to do so by law.

(b) Notwithstanding the prohibitions of paragraph
(a), and unless otherwise prohibited by law, a
lawyer may cause a client to communicate with

a represented person unless the represented

person is not legally competent, and may counsel
the client with respect to those communications,
provided the lawyer gives reasonable advance
notice to the represented person’s counsel that such
communications will be taking place.

Because the facts presented to us indicate that every claimant in
question is at all relevant times a party to an ongoing Workers’
Compensation Board proceeding, we need not address here
whether Rule 4.2 restricts contact with a represented person
who is not a “party” to a relevant proceeding. Compare Grievance
Comm. for Southern District of New York v. Simels, 48 F.3d 640 (2d
Cir. 1995) (criminal defense lawyer did not violate DR 7-104(A)
(1) by interviewing witness represented in related matter) with
N.Y. State 735 (2001) (in noncriminal cases, the term “party”

in DR 7-104(A)(1) should be read broadly to cover represented
witnesses) and N.Y. State 785 (2005) (“[T]he ‘no contact’ rule will
bar unconsented communication with [a nonparty insurance]
adjuster if the insurance company is known to be separately
represented by counsel with respect to the matter.”).

The Board’s regulations provide that a licensed representative for
an insurance carrier should “communicate with an adverse party
who is represented by an attorney or licensed representative
only through such attorney or representative,” see 12 NYCRR

§ 302-2.6, but some Board opinions state that this regulatory
limitation on communications with an adverse party “applies
only to licensed representatives, whom the Board regulates, and
attorneys for the parties, who are regulated by the Appellate
Division and by the Code of Professional Responsibility, in

their professional dealings with the adverse parties in litigated
matters, and does not apply to claimants, employers and carriers
themselves.” Matter of Nick Tahou’s Inc., 2008 NY Wrk. Comp.
70210028, 2008 NY Wrk. Comp. LEXIS 9427. See also Fink Baking
Co., 2007 NY Wrk. Comp. 34566, 2007 NY Wrk. Comp. LEXIS
10305 (carrier did not err in asking its investigator to obtain
represented claimant’s written statement regarding work activity
because “a carrier has an absolute right...to have direct contact
with claimants on behalf of its insured”); NYS Dept of Corrections,
2001 NY Wrk. Comp. 59800320, 2001 NY Wrk. Comp. LEXIS
97590 (restriction in § 302-2.6 “applies to the representatives

of claimants, employers and carriers, not to the claimants,
employers and carriers themselves”). We express no view on
whether the Board’s regulations permit communications with
claimants when those communications would be prohibited

by Rule 4.2, or whether the Board’s decisions supersede the
restrictions of Rule 4.2. Those are questions of law beyond our
jurisdiction.

Another rule about causing another to violate the Rules of
Professional Conduct is Rule 8.4(a), which provides that a
“lawyer or law firm shall not violate the Rules of Professional
Conduct, knowingly assist or induce another to do so, or do so
through the acts of another.” A lawyer who complies with Rule
4.2(b) by causing another person (a client) to communicate with
the opposing party upon reasonable advance notice to opposing
counsel is not violating Rule 4.2(a). Thus, a lawyer who complies
with Rule 4.2(b) also is not violating Rule 8.4(a).

A lawyer should not, of course, design the form so as to seek
privileged information or to discourage represented claimants
from consulting with their counsel. See Rule 4.2, Cmt. 1 (Rule
4.2 protects represented parties against “uncounseled disclosure
of information relating to the representation”) and Rule 4.2,
Cmt. 11 (lawyer “may not advise the client to seek privileged
information”).

(24-10)
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Ethics Opinion 847

Committee on Professional Ethics of the New York State Bar Association (12/21/10)

Topic:

Digest:

Rules:

Contflicts of interest; lawyer’s responsibilities
to third parties; lawyer as corporate officer.

An attorney may represent the beneficial
owner of a mortgage note and mortgage,
and may concurrently serve as an officer of
the mortgagee of record, for the purposes

of executing a mortgage assignment to the
beneficial owner and prosecuting a mortgage
foreclosure action in the assignee’s name.

1.0(f); 1.7(a); 1.7(b).

Question

1.

Facts

May an attorney represent the beneficial owner of
a mortgage note and mortgage, and concurrently
serve as an officer of the mortgagee of record, for
the purposes of executing a mortgage assignment
to the beneficial owner and prosecuting a mort-
gage foreclosure action in the assignee’s name?

In 1993, the real estate mortgage industry created
an electronic registration system for mortgages.
Mortgage Electronic Registration Systems, Inc.
("MERS”), a Delaware corporation, was estab-
lished to act as nominee and mortgagee of record
for members of the system (the "MERS System”).
The purpose of the MERS System was to facilitate
the transfer and assignment of mortgages in the
secondary mortgage market by bypassing, in fa-
vor of instant and inexpensive private electronic
registration, the more cumbersome preparation
and expensive recording of paper mortgage as-
signments in the real property records of the na-
tion’s municipal recording authorities. In New
York, regardless of how many electronic assign-
ments of the mortgage occurred within the MERS
System, MERS would remain the mortgagee of
record as reflected by the public records of the
county clerks.

In 2006, the New York Court of Appeals upheld
the continuing utility of the private MERS System
by affirming a writ of mandamus and declaring
that the Suffolk County Clerk was statutorily
required to record and index mortgages, assign-
ments of mortgage, and discharges of mortgage
that named MERS as nominee or mortgagee of
record. See Merscorp, Inc. v. Romaine, 8 N.Y.3d 90
(2006).

In connection with the specific question before
us, the inquirer has related the following facts,
which we assume to be true. The inquirer is an
attorney (“Attorney”) who represents the current

mortgagee (“Client”) in a pending residential
mortgage foreclosure action. The inquirer does
not represent MERS in the foreclosure action, and
does not otherwise represent or provide legal
services to MERS. The mortgage instrument ex-
ecuted by the mortgagor and the initial lender at
the closing in October 2007 provided that MERS
would be the mortgagee of record “acting solely
as a nominee for Lender and Lender’s successors
and assigns.” The initial lender subsequently
sold the mortgage loan, and the inquirer’s Client
is the current assignee and holder of the note and
mortgage, which is duly registered in the MERS
System, but not in the real property records of the
county clerk.

. Many residential foreclosure actions brought in

the name of MERS, as nominee and mortgagee
of record, have foundered on the question of
MERS’ standing to sue. See, e.g., LaSalle Bank
National Association v. Lamy, 12 Misc.3d 1191(A),
2006 WL 2251721 (N.Y. Sup. Ct. Suffolk Cty.
2006) (citations omitted) (“this court and oth-
ers have repeatedly held that a nominee of the
owner of the note and mortgage, such [as] MERS,
may not prosecute a mortgage foreclosure ac-
tion in its own name as nominee of the original
lender because it lacks ownership of the note and
mortgage at the time of the prosecution of the
action”). To avoid dismissal or delay for lack of
standing, some members of the MERS System,
including inquirer’s Client here, have elected to
prepare and record a paper assignment with the
county clerk before commencing the foreclosure
action. That way, the plaintiff in the foreclosure
action will not be merely the mortgagee of re-
cord; rather, the plaintiff will be the real party in
interest and the holder of the mortgage note.

. To accommodate the expeditious preparation

and recording of these paper assignments from
MERS as assignor to Client, as assignee, a three-
party agreement entitled ”Agreement for Signing
Authority” was entered into between MERS,
Client and Attorney in December 2007. This
agreement appointed Attorney, plus three non-
lawyer members of Attorney’s staff, as assistant
secretaries and vice presidents of MERS, and
authorized each of them (i) to execute, on MERS
behalf, any assignment of any mortgage lien or
any release of any mortgage loan registered to
Client in the MERS System, and (ii) to execute
all documents necessary to foreclose upon real
property secured by a mortgage loan registered
to Client in the MERS System.
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Opinion
A. Are There Conflicts Under Rule 1.7(a)(2)?

7.

Against this background, we are asked whether
Attorney’s dual role—officer of MERS (or super-
visor of three employee non-lawyer officers of
MERS) and counsel for Client—constitutes a con-
flict of interest. This inquiry is governed by Rule
1.7(a)(2) of the New York Rules of Professional
Conduct (the “Rules”), which addresses conflicts
between a client and the personal interests of

the client’s lawyer. Specifically, Rule 1.7(a)(2)
provides:

(a) Except as provided in paragraph
(b), a lawyer shall not represent a cli-
ent if a reasonable lawyer would con-
clude that...(2) there is a significant
risk that the lawyer’s professional
judgment on behalf of a client will

be adversely affected by the lawyer’s
own financial, business, property or
other personal interests.

Because Attorney here was selected, engaged
and paid by Client, not by MERS, to prosecute
the foreclosure proceeding, there is no basis for
a “reasonable lawyer” to conclude, under Rule
1.7(a)(2), that there exists a “significant risk that
[Attorney’s] professional judgment on behalf of
[Client] will be adversely affected by lawyer’s
own financial, business, property or other per-
sonal interests” arising from Attorney’s limited
signing authority on behalf of MERS.

Are There Conflicts Under Rule 1.7(a)(1)?

9.

10.

We will also address Rule 1.7(a)(1), which ad-
dresses conflicts between or among multiple cli-
ents. Rule 1.7(a)(1) provides as follows:

(a) Except as provided in paragraph
(b), a lawyer shall not represent a
client if a reasonable lawyer would
conclude that...(1) the representation
will involve the lawyer in representing
differing interests.

Rule 1.7(a)(1) is not at issue because MERS is not
a client of Attorney. Rather, Attorney represents
only one client, the mortgagee. Nonetheless,

for the sake of completeness, we note that there
are no “differing interests” between MERS and
Client that would create a conflict of interest
under Rule 1.7(a)(1). Rule 1.0(f) defines “differ-
ing interests” to include “every interest that will
adversely affect either the judgment or loyalty of
a lawyer to a client, whether it be a conflicting,
inconsistent, diverse or other interest.” There are
no differing interests between MERS and Client
because the mortgage assignment from MERS to

11.

12.

13.

Client did not convey any tangible interest in real
property. Rather, MERS was merely a nominee
mortgagee of record without any economic inter-
est in the outcome of the foreclosure proceeding.
Similarly, MERS'’s express grant to Attorney of
the requisite authority to prosecute the foreclo-
sure action is not adverse to MERS.

Moreover, even if a conflict of interest did arise
under subparagraphs (a)(1) or (a)(2) of Rule 1.7,
the conflict was cured pursuant to Rule 1.7(b).

It was cured when Attorney obtained informed
consent from the affected Client, confirmed in
writing, as reflected in the Agreement for Signing
Authority described above.

It is conceivable, of course, that in preparing and
prosecuting the foreclosure action, Attorney will
discover some error or omission on the part of
MERS that has created a viable defense to the
foreclosure action or that could result in substan-
tial delay to the entry of a mortgage foreclosure
judgment in Client’s favor. For example, it is
possible that the electronic records of the MERS
System are materially incomplete or inconsistent
with Client’s putative status as mortgagee. This
circumstance, in which Attorney erroneously
relied upon the accuracy of the MERS System in
exercising the Attorney’s signing authority to cre-
ate and record a paper assignment in anticipation
of a mortgage foreclosure action, might rise to the
level of conflicting fiduciary obligations between
Attorney as assistant secretary and vice presi-
dent of MERS, on the one hand, and Attorney as
foreclosure counsel for Client, on the other hand.
Such a situation would require further analysis
under Rule 1.7(a)(2) and (b). However, as far as
we have been informed, such a conflict does not
exist here.

We do not opine on the application of the Real
Property Law, or other State or federal statutes,
to the execution of the mortgage assignment or
any other documents submitted in the foreclo-
sure action. That is beyond our jurisdiction as an
ethics committee.

Conclusion

14.

(45-10)

Based on the facts presented, and subject to the
qualifications stated, we answer the inquiry in
the affirmative. An attorney may represent the
beneficial owner of a mortgage note and mort-
gage, and concurrently serve as an officer of the
mortgagee of record, for the purposes of execut-
ing a mortgage assignment to the beneficial own-
er and prosecuting a mortgage foreclosure action
in the assignee’s name.
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Ethics Opinion 848

Committee on Professional Ethics of the New York State Bar Association (12/22/10)

Topic:

Digest:

Rules:

Facts
1.

Attorney newsletters; advertisements; dis-
claimers about prior results.

Whether a publication by a lawyer or law
firm is an “advertisement” depends on its
content, its intended purpose, and the tar-
geted audience. With certain exceptions, if

a publication is an advertisement, it must

be labeled “Attorney Advertising,” and if it
makes certain types of claims it must include
the precise disclaimer set out in Rule 7.1(e)(3).
If a law firm’s website is an advertisement,

it must say “Attorney Advertising” on the
home page.

1.0(a) and 7.1(d), (e) & (f).

Alaw firm (“Law Firm”) is contemplating pub-
lishing an educational newsletter, which is in-
tended to be informative. Law Firm will publish
the newsletter in both hard copy and electronic
formats. Law Firm will send the newsletter to cur-
rent clients, former clients, persons who are not
clients, attorneys, and persons not in any of those
categories who have affirmatively opted to receive
the firm’s newsletters, announcements, emails, or
blog posts. Law Firm wants to direct the recipients
of the newsletter to the firm’s website and to the
firm’s attorneys, but does not want such refer-
ences to render the newsletter an “advertisement”
that will be governed by Rule 7.1.

Law Firm also publishes marketing brochures,
blogs and announcement emails, and Law Firm
currently maintains a website that includes its
own disclaimer regarding prior case results. The
disclaimer reads as follows: “Case results depend
upon a variety of factors unique to each case

and matter. Similar results are not guaranteed in
any future case.” Neither this disclaimer nor the
statement “Attorney Advertising” appears on the
home page of Law Firm's website.

Questions

3.

Is a law firm’s educational newsletter an “ad-
vertisement” under the New York Rules of
Professional Conduct if it refers to the lawyers
and law firm who send out the newsletter?

Must a law firm use the exact disclaimer lan-
guage included in Rule 7.1(e)(3) of the New York
State Rules of Professional Conduct regarding
prior results, or is substantially similar language
acceptable?

5. Does language disclaiming similar results in
future cases as those achieved in prior cases re-
lieve a law firm of the need to state “Attorney
Adpvertising” on the home page of its website?

Opinion

Is Law Firm’s Educational Newsletter an
"Advertisement”?

6. The first question is whether Law Firm's educa-
tional newsletter is an “advertisement” within the
meaning of the New York Rules of Professional
Conduct (the “Rules”). This question is important
because if a communication is deemed to be an
“advertisement” as defined in Rule 1.0(a), then
the language and format of the communication
are governed by Rule 7.1." For example, Rule
7.1(f) requires that most lawyer advertising must
be labeled “Attorney Advertising.”

7. Rule 1.0(a) defines “advertisement” as follows:

“Advertisement” means any public or
private communication made by or on
behalf of a lawyer or law firm about
that lawyer or law firm'’s services, the
primary purpose of which is for the
retention of the lawyer or law firm. It
does not include communications to
existing clients or other lawyers.

8. In determining whether Law Firm’s contemplated
educational newsletter is an attorney advertise-
ment within the meaning of Rule 1.0(a)—and is
therefore subject to the mandates set out in Rule
7.1—we consider three factors: (i) the intent of
the communication, (ii) the content of the com-
munication and (iii) the targeted audience of the
communication.

9. Regarding the first factor—the intent of the com-
munication—Law Firm’s newsletter is deemed
to be advertising under Rule 1.0(a) only if its
primary goal is “the retention of the lawyer or
law firm.” Contact or biographical information
about the lawyers or the law firm contained in
the newsletter does not, without more, transform
an otherwise educational communication into
advertising. As with general marketing materials
(such as pencils, pads, and T-shirts), stating the
firm’s name, logo and contact information does
not change attorney communications into adver-
tising under the Rules “if their primary purpose
is general awareness and branding, rather than
retention of the law firm for a particular mat-
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10.

11.

12.

ter.” See Rule 7.1, Cmt. 8; c¢f. Rule 7.1, Cmt. 10 (if
information disseminated in connection with
not-for-profit sponsorship by a firm is limited to
the name of the law firm, contact information,
brief description of areas of practice and the fact
of sponsorship of the event, the communication is
not considered advertising.)

Regarding the second factor—the content of the
newsletter—Comment 7 to Rule 7.1 provides the
following guidance:

Topical newsletters, client alerts, or
blogs intended to educate recipients
about new developments in the law
are generally not considered advertis-
ing. However, a newsletter, client alert,
or blog that provides information or news
primarily about the lawyer or law firm (for
example, the lawyer or law firm’s cas-
es, personnel, clients or achievements)
generally would be considered advertising.
[Emphasis added.]

Thus, whether the newsletter is considered adver-
tising will depend in part on its content.

Regarding the third factor—the audience for the
communication — the definition of “advertise-
ment” expressly excludes existing clients or other
lawyers. Accordingly, communications that other-
wise meet the criteria for an advertisement are not
required to conform to the strict requirements of
Rule 7.1 if they are directed to existing clients or
other lawyers. Moreover, we believe that certain
communications to former and prospective clients
are not advertisements. Specifically, according to
Rule 7.1, Comment 7:

Communications to former clients that
are germane to the earlier representa-
tion are not considered to be advertis-
ing.... Communications, such as pro-
posed retainer agreements or ordinary
correspondence with a prospective
client who has expressed interest in,
and requested information about, a
lawyer’s services are not advertising.

If Law Firm determines that its educational
newsletter is an advertisement under the Rules—
which will depend mainly on the intent (purpose)
and content of the newsletter—then Law Firm
should consider the audience for the newslet-

ter in order to determine whether it must be
labeled “Attorney Advertising.” If the newslet-
ter is produced in hard copy and mailed to the
general public, then Law Firm must include the
“Attorney Advertising” label required by Rule
7.1(f). Likewise, if the newsletter will also be cir-
culated and made available electronically via the

firm’s website, via email, and via blogs, and posts,
where the precise nature of the receiving audience
is unknown, Law Firm must include the phrase
“Attorney Advertising” on the electronic versions
of the newsletter. However, Law Firm has the op-
tion of omitting that language in versions of the
newsletter that are sent only to existing clients,
other lawyers, or persons who meet the excep-
tions for former and prospective clients discussed
above, because communications to those persons
are not advertising even if their primary purpose
is the retention of the lawyer or law firm.

B. Must Law Firm Use the Precise Disclaimer Set
Out in Rule 7.1(e)(3)?

13.

14.

15.

The second question is whether Law Firm must
use in its newsletter the exact disclaimer language
included in Rule 7.1(e)(3) of the New York State
Rules of Professional Conduct regarding prior
results, or instead whether substantially similar
language would be acceptable.

We do not know the content of the proposed
newsletter, but we will assume it will contain
some of the categories of information governed
by Rule 7.1(d), which allows a law firm to include
certain types of information in an advertisement
(e.g., “statements that are reasonably likely to cre-
ate an expectation about results the lawyer can
achieve,” and “statements that compare the law-
yer’s services with the services of other lawyers”),
provided the advertisement complies with Rule
7.1(e). In turn, Rule 7.1(e)(3) states, in relevant
part, as follows:

(e) It is permissible to provide the in-
formation set forth in paragraph (d)
provided...

(3) it is accompanied by the fol-
lowing disclaimer: “Prior results
do not guarantee a similar outcome.”
[Emphasis added.]

We believe the precise disclaimer language speci-
fied in Rule 7.1(e)(3) is required, and that para-
phrasing or similar language does not comply
with the Rules. Rule 7.1 is written with great
specificity regarding both content and format. For
example, the disclaimer just quoted from Rule
7.1(e)(3) is placed inside quotation marks, and the
last line of Rule 7.1(f) (quoted below) provides
that in the case of email advertising, “the sub-
ject line shall contain the notation ‘ATTORNEY
ADVERTISING.” (Quotation marks and capital
letters in the original.) We think this high degree
of specificity as to language and formatting dic-
tates strict compliance with the requirements of
Rule 7.1(e)(3). Language that is substantially simi-
lar to the specific disclaimer language prescribed

38
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16.

in Rule 7.1(e)(3) is not sufficient and does not ne-
gate the need to include the precise disclaimer set
out in Rule 7.1(e)(3). Omitting that exact language
violates the plain language of the rule.

We also believe, however, that a law firm may
include additional language alongside the Rule
7.1(e)(3) disclaimer as long as the additional lan-
guage does not undermine or contradict the Rule
7.1(e)(3) “prior results” disclaimer. Nothing in
Rule 7.1 prohibits additional language unless it

is false, deceptive, or misleading—see Rule 7.1(a)
(1). But when an advertisement contains informa-
tion falling within the ambit of Rule 7.1(d), a law
firm does not satisfy Rule 7.1(d) and 7.1(e)(3) by
substituting other language for the mandated lan-
guage. It must include the exact wording set out
in the rule.

Must Law Firm’s Home Page Say “Attorney
Advertising”?

17. The third question is whether language dis-

18.

claiming similar results in future cases as those
achieved in prior cases relieves Law Firm of the
need to state “Attorney Advertising” on the home
page of its website. This question is controlled by
Rule 7.1(f), which provides as follows:

Every advertisement other than those
appearing in a radio, television or
billboard advertisement, in a direc-
tory, newspaper, magazine or other
periodical (and any web sites related
thereto), or made in person pursuant
to Rule 7.3(a)(1), shall be labeled *Attor-
ney Advertising” on the first page, or on
the home page in the case of a web site. If
the communication is in the form of a
self-mailing brochure or postcard, the
words “Attorney Advertising” shall ap-
pear therein. In the case of electronic
mail, the subject line shall contain the
notation “ATTORNEY ADVERTIS-
ING.” [Emphasis added.]

Under Rule 7.1(f), all of Law Firm’s communica-
tions that fall within the definition of “advertise-
ment,” including the home page of the firm’s
website, must include the phrase “Attorney
Adpvertising.” Thus, if Law Firm’s newsletter,
website, marketing brochures, blogs, announce-
ment emails, or other communications constitute
advertising under the Rules, then the communica-
tion must be labeled as “Attorney Advertising”
unless specifically exempted by the Rules. The
“Attorney Advertising” label “serves to dispel
any confusion or concern that might be created
when non-lawyers receive letters or emails from
lawyers” and the recipients otherwise might not

otherwise know whether these communications
are advertisements or educational items. See Rule
7.1, Cmt. 5. Conversely, because advertisements in
newspapers and on television and radio are “self
evidently advertisements” and there is “no risk

of such confusion or concern,” the Rules do not
require those forms of advertising to include the
label “Attorney Advertising.”

Conclusion

19. Whether a newsletter or other law firm commu-
nication is an “advertisement” under the New
York Rules of Professional Conduct depends on
three factors—the content of the communication,
the intent (purpose) of the communication, and
the targeted audience of the communication. If a
particular communication is an “advertisement”
within the meaning of Rule 1.0(a), then it is gov-
erned by Rule 7.1. However, limited references
to the law firm, its lawyers, and their contact
information do not transform an otherwise educa-
tional newsletter into an advertisement.

20. Advertisements that include information of the
types set out in Rule 7.1(d), such as statements
that are reasonably likely to create an expectation
about results the lawyer can achieve, statements
that compare the lawyer’s services with the ser-
vices of other lawyers, or statements describing or
characterizing the quality of the lawyer’s or law
firm’s services, must include the specific disclaim-
er language set out in Rule 7.1(e)(3), which states:
“Prior results do not guarantee a similar out-
come.” The Rules permit additional language that
does not contradict or undermine that disclaimer,
but the Rules do not permit substitute language.

21. Finally, every advertisement other than those
appearing in a radio, television or billboard ad-
vertisement, in a directory, newspaper, magazine
or other periodical (and any websites related
thereto) must be labeled “Attorney Advertising”
as prescribed by Rule 7.1(f), and the statement
“Attorney Advertising” must also appear on the
home page of the firm’s website if the website is
an “advertisement.” The presence of the “prior
results” disclaimer required by Rule 7.1(e)(3) does
not relieve a law firm of the obligation to include
the words “Attorney Advertising” on its home

page.

Endnote

1. In Alexander v. Cahill, 598 F.3d 79 (2d Cir. 2010), the Second Cir-
cuit affirmed almost all of a district court decision that certain
provisions of Rule 7.1 are unconstitutional. Defendants filed a
petition for certiorari in the United States Supreme Court on
August 9, 2010, but that petition has been denied.

(10-10)
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Ethics Opinion 849

Committee on Professional Ethics of the New York State Bar Association (1/19/11)

Topic:

Digest:

Rules:

Facts
1.

Conlflicts analysis of concurrent representa-
tion of a bank and an equipment manu-
facturer in a vendor equipment financing
program.

A lawyer who has previously represented a
bank in connection with an equipment ven-
dor financing program may later represent
the equipment vendor regarding the ven-
dor’s participation in such a program while
continuing to represent the bank on unrelat-
ed matters, provided the lawyer obtains the
informed consent of each client, confirmed
in writing.

1.0(f), 1.7.

The inquiring lawyer represents a bank (the
“Bank”) in connection with an equipment ven-
dor financing program. In this program, the
Bank agrees with an equipment supplier to
provide equipment lease financing for the sup-
plier’s customers to enable the customers to
acquire the supplier’s equipment. Among the
documents in the program is a lease in which
the supplier is the lessor and the supplier’s cus-
tomer is the lessee. If, among other things, the
customer satisfies the Bank’s credit standards,
then the supplier sells the lease to the Bank for
an amount approximating the cost of the fi-
nanced equipment.

he would be available to represent the Supplier
to perform various tasks.

Questions
4. May the inquiring lawyer represent the Supplier

in any or all of the following activities while
continuing to represent the Bank in unrelated
matters?

* Taking over from the Supplier’s in-house
staff the negotiation and drafting of new
leases with the Supplier’s customers. These
new leases would be sold to the Bank or
possibly used in similar financing programs
that the Supplier establishes with other
lenders.

¢ Assisting the Supplier in organizing an
efficient lease documentation process and
educating its staff on equipment financing.

* Representing the Supplier in various
transactions (other than its financing
program with the Bank).

If the inquirer agrees to represent the Supplier
in this matter, he anticipates amicably ending
his representation of the Bank with respect to
the Supplier’s program while continuing to
represent the Bank from time to time on other,
unrelated matters. The inquirer asks whether
agreeing to represent the Supplier as requested
would raise any conflict issues. We conclude
that certain of the representations would give

2. The Bank retained the inquirer several years . - .

ago to advise it in connection with its program rise to conflict issues, and these issues turn on

with a particular equipment supplier (the the same analysis whether the inquirer contin-

“Supplier”), which had provided the form lease ues to represent the Bank in unrelated matters

documents.’The inquirer reviewed these lease (and thus remains inquirer’s current client) or

documents to ensure they were purchase-wor- ceases to represent the Bank (and thus becomes

thy from the Bank’s perspective, and advised the inquirer’s former client) while continuing to

the Bank on certain modifications that the in- work on the financing program for the Supplier.

quirer considered appropriate.

3. The Supplier has not previously engaged the Opinion

inquirer to perform legal work. Rather, the 6. Rule 1.7 of the New York Rules of Professional

Supplier’s in-house finance and legal staff con- C.onducfc (the “Rules”) governs concurrent con-

duct the negotiations over the lease with the flicts of interest. Rule 1.7 says, in summary, that

Supplier’s customers and draft the lease docu- a conflict of interest arises if a reasonable lawyer

ments, with occasional input from inquirer (in WOUIC! concl.ud.e that (i) the represgntation of

his capacity as the Bank’s counsel) and from the one chent. will 1'nvollve the lawy.e.r In represent-

Bank’s finance personnel. The Supplier’s staff is mng (.11.ffer1ng- client interests or (i) ther.e 1sa

not experienced in this negotiation and drafting, mgmﬁcant risk that the lawyeF s own interests

so the Supplier has asked the inquirer whether will adversely affect the exercise of the lawyer’s
40 NYSBA One on One | Summer 2011 | Vol. 32 | No. 1



10.

professional judgment on a client’s behalf. If ei-
ther type of conflict exists, then the lawyer may
proceed only if the lawyer reasonably believes
the lawyer can provide competent and diligent
representation to each affected client and the
lawyer obtains each affected client’s informed
consent, confirmed in writing.

Rule 1.9 governs conflicts of interest with former
clients. Rule 1.9 says, in applicable part, that a
lawyer who has formerly represented a client in
a matter may not thereafter represent another
client in the same or a substantially related mat-
ter in which the subsequent client’s interests are
materially adverse to the first client’s interests
unless the subsequent client gives informed con-
sent, confirmed in writing.

According to the inquirer’s plan, the Bank will
remain a current client on matters unrelated to
the Supplier’s financing program and become a
former client on the substantially related matter
of the Supplier’s financing program. Whether
the inquirer’s proposed representation of the
Supplier constitutes a conflict of interest de-
pends on whether the Bank’s interests will differ
from those of the Supplier in any of the three as-
signments the Supplier has suggested, as well as
on whether a significant risk exists that the law-
yer’s own interests (for instance, the importance
of his ongoing relationship with the Bank to his
law practice) will adversely affect the lawyer’s
professional judgment on behalf of either the
Supplier or the Bank. We analyze in turn each
task that the Supplier has asked the inquirer to
perform.

Taking over the negotiation and drafting cur-
rently done by the Supplier’s in-house staff.
Although lease negotiations are between the
Supplier and its customer as counterparties,
the lease transaction is in contemplation of the
Bank’s acquisition of the lease. In some situ-
ations, the Bank’s involvement as a lender or
other participant in a transaction in which the
inquirer (who is still the Bank’s lawyer on other
matters) represents another party may give rise
to a conflict of interest, and in other instances it
may not. This is a case-by-case determination.

In the circumstances here, we believe that the
particular interests of the Bank and the Supplier
will involve the lawyer in representing “differ-
ing interests” within the meaning of Rule 1.7(a)
(1) and Rule 1.0(f) (defining “differing interests”
as “every interest that will adversely affect ei-
ther the judgment or the loyalty of a lawyer to a
client, whether it be a conflicting, inconsistent,

11.

12.

diverse, or other interest”). While the Bank and
the Supplier appear to be broadly aligned in
interest in the proposed transactions with the
Supplier’s customers, the interests of the Bank
and the Supplier may be “differing” within the
meaning of the Rule with respect to the issues
that are likely to arise in negotiation of the lease
terms. In particular, the Supplier will likely be
primarily interested in closing an equipment
leasing deal, while the Bank is likely to be pri-
marily interested in ensuring that the Supplier’s
customer satisfies the Bank’s credit standards.

These divergent goals are sufficient to implicate
the concerns of Rule 1.7(a) regarding the rep-
resentation of differing interests. See Rule 1.7,
cmt. [7] (“Differing interests” can also arise in
transactional matters. For example, if a lawyer

is asked to represent the seller of a business in
negotiations with a buyer represented by the
lawyer, not in the same transaction but in an-
other, unrelated matter, the lawyer could not
undertake the representation without the in-
formed consent of each client); N.Y. City 2001-2
(law firm may represent client whose interests in
transaction are adverse to those of a current cli-
ent in a separate matter if a disinterested lawyer
would believe that the law firm can competently
represent the interests of each client). The di-
vergent goals also are sufficient to implicate the
concerns of Rule 1.9(a) in barring a lawyer from
representing a new client (the Supplier) whose
interests are “materially adverse” to the interests
of a former client (the Bank) in a matter substan-
tially related to the lawyer’s work for the former
client (the lawyer’s work on behalf of the Bank
regarding the Supplier’s equipment financing
program).

Nevertheless, we do not believe that the cir-
cumstances necessarily create a conflict beyond
the capacity of informed consent to cure. If the
inquirer reasonably believes that he will be able
to “provide competent and diligent representa-
tion” to the Supplier in this matter and to the
Bank in the unrelated matters—i.e., that he will
neither “pull his punches” in representing the
Supplier’s interests as a lessor in order to serve
the Bank’s interests as a lender, nor diminish his
vigor in representing the Bank in unrelated mat-
ters—and if both clients give informed consent,
confirmed in writing, then the inquirer is ethi-
cally permitted to take on the negotiations with
the Supplier’s customers regarding leases while
continuing to represent the Bank in unrelated
matters. See Rule 1.7(b)(1), (4).
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13. Assisting Supplier in organization and educa-

tion. The same is true with respect to the sec-
ond of the requested assignments, assisting the
Supplier’s with education and organization.
Although these activities could be said to be in
the Bank’s interests in minimizing the Bank’s
transaction costs, the main point of the exercise
is to affect the negotiations between the Supplier
and the Supplier’s customers, which could give
rise to the same differing interests with the Bank
as the actual negotiation and drafting of the
lease documents. For instance, when training
the Supplier’s employees, the lawyer would
have to decide whether to instruct employees

to negotiate credit terms aggressively (for the
Bank’s benefit) or to relax credit terms to ob-
tain the customer’s prompt acceptance (for the
Supplier’s benefit). Yet here, too, we do not be-
lieve that the conflict is necessarily non-consent-
able. As before, if inquirer reasonably believes
that inquirer will be able to “provide competent
and diligent representation” to the Supplier in
this matter and to the Bank in unrelated mat-
ters, and if both clients give informed consent
confirmed in writing, the inquirer is ethically
permitted to provide this assistance to Supplier

14.

(27-10)

while continuing to represent the Bank in other
matters.

Working on Supplier transactions outside of
Bank program. The inquirer’s representation of
the Supplier in matters not involving the Bank
would not raise any special conflict issues apart
from those we discuss above. To the extent that
inquirer needs to obtain the Bank’s consent to
conflicts arising out of any future representa-
tions of the Bank adverse to the Supplier, the
extent of the representation of the Supplier may
be material to any consent.

Conclusion
15.

Alawyer who has previously represented a
bank in connection with an equipment ven-
dor financing program may later represent the
equipment vendor regarding the vendor’s par-
ticipation in the financing program while con-
tinuing to represent the bank on unrelated mat-
ters, provided the lawyer obtains the informed
consent of each client, confirmed in writing.
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Ethics Opinion 850

Committee on Professional Ethics of the New York State Bar Association (1/19/11)

Topic:

Digest:

Rules:

Law firm name—former partner.

Alaw firm may not use the name of a for-
mer partner in the firm name if the former
partner continues to practice law elsewhere.

7.5(b), 8.4(d).

Question

1.

Facts

May a law firm use the name of a former partner
in its firm name if the former partner departs
from the firm but continues to practice law as
general counsel to a corporation?

The inquirer is a member of a law firm, fiction-
ally styled ABCD. Named partner B was re-
cently hired as an officer and general counsel of
a closely held corporation located in the same
city as the firm. Upon accepting this position, B
withdrew as a partner of ABCD. B continues to
have a close social relationship with the law firm
and regularly refers matters to the firm, but B no
longer participates in law firm matters and nei-
ther draws an income nor takes a salary from the
firm.

ABCD prefers not to change the law firm name,
however, “due to cost and the possibility of con-
fusion that would be caused by a name change.”
ABCD, which is comprised of twenty-five law-
yers (of whom ten are partners), “does nothing
intentionally to trade off B’s name or reputa-
tion.” Based on the fact that B is now employed
by a corporation as general counsel, does not
compete with the law firm in any way, does not
hold himself out as being available to take on
matters from the public, and does not take on
matters from the general public for compensa-
tion, the inquirer asks whether B has “retired”
from the practice of law so that the firm can con-
tinue to include B in the firm name.

Opinion

4.

The question is governed by Rule 7.5(b) of

the New York Rules of Professional Conduct,
which provides that “[a] lawyer in private
practice shall not practice under a trade name,
a name that is misleading as to the identity of
the lawyer or lawyers practicing under such
name, or a firm name containing names other

than those of one or more of the lawyers in the
firm....” Cf. Rule 7.5, cmt. 1 (“In order to avoid
the possibility of misleading persons with
whom a lawyer deals, a lawyer should be scru-
pulous in the representation of professional sta-
tus. Lawyers should not hold themselves out as
being partners or associates of a law firm if that
is not the fact, and thus lawyers should not hold
themselves out as being partners or associates of
a law firm if that is not the fact”). Rule 7.5(b) in-
cludes an exception, however, allowing a firm to
“use as, or continue to include in its name the
name or names of one or more deceased or re-
tired members of the firm or of a predecessor
firm in a continuing line of succession.”

. In N.Y. State 266 (1972), we interpreted the rel-

evant portion of Rule 7.5(b)’s identical predeces-
sor provision in the New York Lawyer’s Code
of Professional Responsibility, DR 2-102(B), and
concluded that “[a] law firm may continue the
name of a retired partner in the partnership
name provided he does not practice law inde-
pendently of the firm....” We noted that “[s]o
long as the former partner has a continuing rela-
tionship with the firm and to the extent he prac-
tices law it is with his former firm, he will not
be considered to be practicing independently of
the firm and the firm may properly continue his
name as part of the firm name.”

. Here, however, B is still actively engaged in

the practice of law as the general counsel to

a corporation. While Rule 7.5(b) allows a law
firm to use the name of a retired member of the
firm, B has not “retired” from the practice of
law within the meaning of that provision. See
22 NYCRR § 118.1(g) (“An attorney is ‘retired’
from the practice of law when, other than the
performance of legal services without compen-
sation, he or she does not practice law in any
respect and does not intend ever to engage in
acts that constitute the practice of law.”); cf. Rule
1.17(a) (“Retirement shall include the cessation
of the private practice of law in the geographic
area...”). Therefore, Rule 7.5(b) does not permit
the continued use of B’s name in the firm name.
See also former New York Lawyer’s Code of
Professional Responsibility EC 2-11 (“the name
of a partner who withdraws from a firm but
continues to practice law should be omitted
from the firm name in order to avoid misleading
the public”).
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7. Moreover, using the firm name ABCD after B’s

withdrawal as a partner of ABCD, even though
B continues the active practice of law elsewhere
in the same geographic area, violates Rule
7.5(b), because the name ABCD “is misleading
as to the identity of the lawyer or lawyers prac-
ticing under [the] name.” See North Carolina
Formal Opinion 20 (2007) (opining that if an
attorney leaves a firm and begins engaging in
the private practice of law, the firm could not
continue to use the attorney’s surname in the
firm name because it would be misleading);
Maryland Ethics Op. 00-03 (1999) (professional
corporation may not continue to include the
name of a former member of the firm who

is no longer a shareholder and is practicing

elsewhere, as such designation would be mis-
leading); District of Columbia Op. 277 (1997)
(“[i]t is...misleading to include in a firm name
the name of a lawyer practicing elsewhere”); see
also Rule 8.4(d) (“A lawyer or law firm shall not
engage in conduct involving dishonesty, fraud,
deceit or misrepresentation.”).

Conclusion

8. Alaw firm may not use the name of a former

partner in its firm name when the former part-
ner departs from the firm but continues to prac-
tice law as general counsel to a corporation.

NYSBA's Law Practice Management online resources

include the following:

- Monthly T-News e-newsletter
- Quarterly LPM e-newsletter
- TechConnect technology blog
- Solo/Small Firm blog
- Law Practice Management Tip of the Week blog
- Monthly luncheon CLE series
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Ethics Opinion 851

Committee on Professional Ethics of the New York State Bar Association (1/19/11)

Topic: Using a law firm photograph in a newspaper
advertisement.
Digest:  An advertisement for a law firm may feature

a photograph with non-lawyer employees

of the firm provided that the advertisement,
viewed as a whole, is not misleading about
the size of the firm, its ethnic or gender diver-
sity, or whether those pictured are lawyers.

Rule: 7.1.

Question

1. May an advertisement for a law firm feature a
photograph of the entire firm, including non-
lawyer staff such as paralegals and secretaries?

Opinion
2. Rule 7.1(a) of the Rules of Professional Conduct
states that “[a] lawyer or law firm shall not use
or disseminate or participate in the use or dis-
semination of any advertisement that: (1) contains
statements or claims that are false, deceptive or
misleading; or (2) violates a Rule.”

3. Aphotograph in a law firm’s advertisement
makes “statements or claims” within the meaning
of Rule 7.1(a). The issue before us is whether a
photograph of a law firm that includes non-law-
yers such as paralegals and secretaries would vio-
late Rule 7.1 by creating a misimpression about
the size of the firm, the ethnic or gender diversity
of its personnel, or whether all those appearing in
the photograph are lawyers.

4. This Committee’s prior opinions state that, when
a law firm holds a non-lawyer out to the public,
the firm must identify the non-lawyer as such
to avoid confusing or misleading the public. For
instance, we have opined that the name of a non-
lawyer may appear on law firm letterhead as long
as the letterhead includes appropriate disclosure
of the non-lawyer’s professional status. See N.Y.
State 500 (1978) (“While non-lawyer status will
no longer preclude the use of a person’s name on
a firm’s letterhead, his name should be accompa-
nied by language that makes clear his non-lawyer
status.”). Similarly, a law firm may permit a para-
legal to use a business card with the law firm’s
name as long as the card identifies the paralegal
as a non-lawyer. See N.Y. State 640 (1992) (when
a law firm lists a paralegal on a letterhead or busi-
ness card “the primary concern is to insure that
the listing is not false, deceptive or misleading”).
Each of these prior opinions interpreted DR 2-101,
the predecessor of Rule 7.1, but the principles

are the same. See also ABA Inf. Opinion 89-1527
(“The listing of nonlawyer support personnel on
lawyers’ letterheads is not prohibited...so long
as the listing is not false or misleading. In order
to avoid being misleading, the listing must make
it clear that the support personnel who are listed
are not lawyers.”).

5. The Connecticut Bar Association’s Committee on
Professional Ethics addressed a similar question
and concluded that an advertisement containing
a photograph of a firm’s two lawyers and the
firm'’s paralegals would not violate that state’s
ethics rules as long as the “proposed advertise-
ment makes it clear that [the] paralegals are not
lawyers or otherwise competent to practice law
(i.e., they are staff or assistants).” Connecticut Inf.
Opinion 92-27.

6. We agree with Connecticut’s approach, and we
conclude here that an advertisement containing a
photograph of a law firm is ethically permissible
if the photograph, viewed in the context of the
advertisement as a whole, is not misleading. One
way to ensure that a firm photograph including
non-legal staff is not misleading would be to ac-
company the photograph with a caption specify-
ing the professional status of each person in the
photograph or stating that the photo includes
non-legal staff.!

Conclusion

7. The question presented is answered in the affir-
mative, subject to the qualifications stated above.
An advertisement for a law firm may feature a
photograph that includes non-lawyer employ-
ees of the firm provided that the advertisement,
viewed as a whole, is not misleading about the
size of the firm, its ethnic or gender diversity,
or whether the people in the photograph are
lawyers.

Endnote

1.

Cf. Alexander v. Cahill, 598 E.3d 79 (2d Cir. 2010), petition for cert.
denied, (U.S. Dec 13, 2010)) (No. 10-203). In Alexander, the Second
Circuit addressed the constitutionality of parts of DR 2-101(C)
and DR 2-103(G), including DR 2-101(C)(3)’s prohibition of
attorney advertising featuring “the portrayal of a fictitious law
firm, the use of a fictitious name to refer to lawyers not associ-
ated together in a law firm, or otherwise imply[ing] that lawyers
are associated in a law firm if that is not the case.” 598 F.3d at 90.
The Court interpreted this provision to apply “only to situa-
tions in which lawyers from different firms give the misleading
impression that they are from the same firm.” Id. Subject to that
interpretation, the Court held that the provision did not violate
the First Amendment. Id.

(8-10)
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Ethics Opinion 852

Committee on Professional Ethics of the New York State Bar Association (2/10/11)

Topic:

Digest:

Rules:

Settlement agreements requiring attorney to
indemnify client’s obligation to third party.

An attorney may not agree to indemnify a
client’s obligations to a third party as part of
a settlement of the client’s claim.

1.2(a); 1.8(e); 5.6(a); and 8.4(a).

Question

1.

May a lawyer agree to indemnify a client’s obli-
gations to a third party as part of a settlement of
the client’s claim?

Opinion

2.

The inquirer represents several plaintiffs in as-
bestos litigation. She notes that, under Section
111 of the Medicare, Medicaid, and SCHIP
Extension Act of 2007 (“MMSEA”), defendants
and insurance carriers have new reporting
requirements in connection with settlements

of personal injury claims. Under these new re-
quirements, whenever there is a settlement, the
defendant and its insurer have a duty to report
certain payment details to the government and
can be fined significantly if they fail to report.
According to the inquirer, “the defendants and
their insurers have been formulating ways to
cover themselves in the event that plaintiffs
provide them with the wrong information.” The
inquirer notes that one of the things frequently
requested from the plaintiff’s attorney is an
indemnification with regard to Medicare liens
owed by the attorney’s client.

The applicability and requirements of the
MMSEA are questions of law beyond the scope
of this Committee’s jurisdiction. We note, how-
ever, that the scenario posed by the inquirer is
strikingly similar to those addressed in several
recent ethics opinions. For example, in N.Y. City
2010-3, the New York City Bar’s Committee

on Professional and Judicial Ethics addressed
whether an attorney representing a settling
plaintiff may enter into a hold harmless/indem-
nity agreement for the benefit of the settling
defendants. The opinion noted that plaintiffs

in personal injury litigation frequently obtain
financial assistance from Medicaid, Medicare,
workers compensation carriers, or private insur-
ance coverage. Furthermore, when a plaintiff

is entitled to funds through a damages award
or settlement at the conclusion of the litigation,

such carriers or agencies may be entitled by
statute or contract to reimbursement from the
plaintiff for any payments the carriers or agen-
cies have made to the plaintiff. These entities
therefore frequently seek to recoup amounts the
defendant has paid to the plaintiff in the litiga-
tion. See, e.g., Fasso v. Doerr, 12 N.Y.3d 80 (2009)
(plaintift’s health insurer permitted to intervene
in plaintiff insured’s medical malpractice action
to assert an equitable subrogation claim against
defendant doctor for reimbursement of the pay-
ments the health insurer made for plaintiff’s
medical expenses); Teichman v. Community Hosp.
of Western Suffolk, 87 N.Y.2d 514 (1996) (noting
that if an injured party receives settlement mon-
ies from a tortfeasor to cover medical expenses
that were paid by plaintift’s insurer, the insurer
may recoup its disbursements from its insured).

. Asnoted in N.Y. City 2010-3, defendants and

their attorneys who settle cases generally are
aware that payments made under a settlement
agreement may be subject to the liens or claims
of plaintiff’s insurance providers or other credi-
tors. In addition, defendant tortfeasors may

be subject to subrogation claims brought by
plaintiff’s health insurers. See Fasso, 12 N.Y.3d
at 86-87 (“It is well established that when an
insurer pays for losses sustained by its insured
that were occasioned by a wrongdoer, the in-
surer is entitled to seek recovery of the monies
it expended under the doctrine of equitable sub-
rogation”). To protect themselves against any
potential liability for those claims, defendants
frequently demand language in the settlement
agreement stipulating that the settling plaintiff
will hold defendants harmless from any claims
made by insurers or other creditors. Defendants
also frequently demand that the plaintiff’s at-
torney personally guarantee the plaintiff’s in-
demnification obligation and hold defendants
harmless from any third party claims.

. Rule 1.8(e) provides, in pertinent part, “While

representing a client in connection with con-
templated or pending litigation, a lawyer shall
not advance or guarantee financial assistance

to the client.” Rule 1.8(e)(1)-(2), however, states
exceptions providing that the lawyer may “ad-
vance court costs and expenses of litigation, the
repayment of which may be contingent on the
outcome of the matter,” and may pay court costs
and expenses of litigation on behalf of “an indi-
gent or pro bono client.”
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6.

“Financial assistance” comes in many forms,
including gifts, loans, and guarantees. See, e.g.,
ABA (04-432 (lawyer’s posting or arranging for
the posting of a bond to secure release from cus-
tody of a client the lawyer represents in the mat-
ter in which the client has been detained consti-
tutes “financial assistance” under Model Rule
1.8(e), but falls within the ambit of the exception
in subparagraph (e)(1) for “court costs and
expenses of litigation”); Missouri Opinion 125
(2008) (“Any type of guarantee to cover a cli-
ent’s debts constitutes financial assistance.”). Cf.
New York Rule 1.8, cmt. [10] (“Lawyers may not
subsidize lawsuits or administrative proceed-
ings brought on behalf of their clients, including
making or guaranteeing loans to their clients

for living expenses, because to do so would
encourage clients to pursue lawsuits that might
not otherwise be brought and because such as-
sistance gives lawyers too great a financial stake
in the litigation.”). An attorney’s agreement to
indemnify the client for the client’s failure to
meet her own obligations, such as the payment
of a Medicare lien, constitutes a “guarantee [of]
financial assistance” that is prohibited by Rule
1.8(e). See N.Y. City 2010-3.

As noted above, Rule 1.8(e)(1)-(2) creates excep-
tions to the prohibition against advancing or
guaranteeing financial assistance to the client in
connection with litigation and permits the law-
yer to advance or pay “court costs and expenses
of litigation” in certain situations. A lawyer’s
agreement to indemnify or guarantee the cli-
ent’s obligations under a settlement does not
fall within this exception because the settlement
obligation does not constitute a “court cost” or
“expense of litigation.” As Comment [9B] to
Rule 1.8 explains:

[Plaragraph (e) limits permitted
financial assistance to court costs di-
rectly related to litigation. Examples
of permitted expenses include filing
fees, expenses of investigation, medi-
cal diagnostic work connected with
the matter under litigation and treat-
ment necessary for the diagnosis, and
the costs of obtaining and presenting
evidence. Permitted expenses do not
include living or medical expenses
other than those listed above.

See N.Y. City 2010-3 (“a client’s obligation to use
settlement proceeds to satisfy a lien or other in-
debtedness is a personal obligation of the client,
and, for purposes of the Rule, is indistinguish-
able from the client’s obligation to pay other ex-
penses such as medical expenses or residential
rent”).

While Rule 1.2(a) requires a lawyer to “abide
by a client’s decision whether to settle a mat-
ter,” the lawyer cannot pursue or enter into a
settlement that violates the Rules. See Rule 1.2,
cmt. [1] (a lawyer should “take whatever law-
ful and ethical measures are required to vindi-
cate a client’s cause or endeavor”) (emphasis
added); see also Rule 5.6(a)(2) (“A lawyer shall
not participate in offering or making...an agree-
ment in which a restriction on a lawyer’s right
to practice is part of the settlement of a client
controversy.”); Rule 5.6, cmt. [2] (“Paragraph
(a)(2) prohibits a lawyer from agreeing not to
represent other persons in connection with set-
tling a claim on behalf of a client.”). Therefore, a
lawyer cannot pursue or enter into a settlement
agreement that requires the lawyer to advance
or guarantee financial assistance to the client in
violation of Rule 1.8(e) even if the client desires
such a course of action.

Insofar as a lawyer may not agree to indemnify
his or her own client’s obligations to a third par-
ty as part of a settlement of the client’s claim, it
is also impermissible for another lawyer to enter
into a settlement that requires such an indemni-
fication. See Rule 8.4(a) (“A lawyer or law firm
shall not...violate or attempt to violate the Rules
of Professional Conduct [or] knowingly assist or
induce another to do so”).

Conclusion
10. Rule 1.8(e) prohibits a lawyer from agreeing to

indemnify a client’s obligations to a third party
as part of a settlement of the client’s claim, and
Rule 8.4(a) prohibits another lawyer’s par-
ticipation in a settlement that requires such an
indemnification.

(46-10)
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Ethics Opinion 853

Committee on Professional Ethics of the New York State Bar Association (3/11/11)

Topic:

Law firm name including name of part-
ner who becomes inside counsel to a
corporation.

Digest: A name partner who becomes inside coun-

Rules:

sel to a corporation will not be “retired” un-
der Rule 7.5(b) so as to allow the firm to re-
tain the partner’s name in the firm’s name.
The firm also may not retain the partner’s
name in the firm’s name if the partner’s
time working as inside counsel is consid-
ered an open-ended leave of absence, or if
the partner becomes of counsel to the firm
and minimizes his participation in the firm
while working as inside counsel. Finally,

if the partner is simultaneously associated
with both the law firm and the corporation’s
legal department, the conflicts of one may
be imputed to the other.

1.7@a), 1.10(a)&(e), 5.1, 7.5(a)&(b).

Question

1.

Inquirer is a name partner of a law firm (the
“Firm”). Another name partner (the “Partner”)
in the Firm “will transition to an in house cor-
porate position shortly.” The Partner has not yet
withdrawn from the Firm, and Inquirer hopes
that the Partner will remain a partner of the
Firm. The Firm wishes to retain the Partner’s
name in the Firm’s name, and Inquirer poses
three questions about the permissibility of doing
so:

A. May the Firm retain the Partner’s name in
the Firm’s name because the Partner will
be “retired”?

B. May the Firm retain the Partner’s name
in the Firm’s name because the Partner
may be treated “essentially on a leave
of absence, notwithstanding that he
continues as a partner and can come and
go as he pleases”?

C. May the Firm retain the Partner’s name
in the Firm’s name if the Partner becomes
“of counsel” to the Firm and “minimizes
his participation” in the Firm?

After addressing these questions, we raise a
question of our own regarding whether conflicts
of the corporation’s legal department will be im-
puted to the Firm, and vice versa.

Opinion
2. The main rule governing questions about law
firm names is Rule 7.5(b) of the New York Rules
of Professional Conduct (the “Rules”), which
provides:

A lawyer in private practice shall not
practice under a trade name, a name
that is misleading as to the identity of
the lawyer or lawyers practicing un-
der such name, or a firm name contain-
ing names other than those of one or more
of the lawyers in the firm, except that...
if otherwise lawful, a firm may use as,
or continue to include in its name the
name or names of one or more deceased or
retired members of the firm or of a pre-
decessor firm in a continuing line of
succession. [Emphasis added.]

Question A: Will the Partner be “retired” under Rule
7.5(b)?

3. Rule 7.5(b) permits a law firm to “include in its
name the name or names of one or more...re-
tired members of the firm,” so the first question
is whether a Partner working in house at a cor-
poration will be “retired” within the meaning of
Rule 7.5(b). In N.Y. State 850 (2011), we opined
that a lawyer who is still actively engaged in the
practice of law as the general counsel to a corpo-
ration has not “retired” from the practice of law
within the meaning of Rule 7.5(b). We therefore
concluded that a law firm “may not use the
name of a former partner in its firm name when
the former partner departs from the firm but
continues to practice law as general counsel to a
corporation.” For the same reasons, the Partner
in the inquiry here will not be “retired” under R
ule 7.5(b), and the Firm cannot retain his name
in the Firm’s name on that basis.

Question B: May the Partner be treated “as
essentially on a leave of absence,” notwithstanding
that he continues as a partner and can come and go
as he pleases”?

4. The next question is whether the Partner may
be treated as if he were a partner essentially on
“leave of absence” while he is working in house
at the corporation, allowing the Firm to retain
his name in the Firm’s name on that basis. In
N.Y. State 381 (1975), this Committee opined
that the name of a professional legal corporation
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“may not properly include the name of [a] for-
mer partner who is practicing law with another
firm.” An in-house lawyer at a corporation is
practicing with another law firm because Rule
1.0(h) defines “Firm” or “law firm” to include
“the legal department of a corporation or other
organization.”

5. Moreover, while the Partner is working in house
at the corporation, the facts suggest that the
Partner would not be active in the Firm. In N.Y.
State 346 (1974), we opined that a law firm may
not list on its letterhead an “inactive” partner
practicing in another jurisdiction because “there
is no proper purpose to be served by such a list-
ing,” and the “designation of an inactive partner
would only tend to confuse the public as to the
status and responsibility of the inactive mem-
ber.” Similarly, in N.Y. County 735 (2006), the
committee opined that whether a lawyer’s name
may properly be included in a firm’s name
under the predecessor to Rule 7.5(b) involves a
“qualitative” test of whether the lawyer is “suf-
ficiently involved to provide the supervision
required of the law firm collectively and himself
individually as a manager of the law firm and
partner” under DR 1-104 (the predecessor to
Rule 5.1). That committee also concluded that if
the lawyer in question “were not in fact practic-
ing with the firm,” then the name of the firm
that includes the absent lawyer would violate
the rule governing law firm names. We agree
with that conclusion.

6. Accordingly, we conclude that the name of a
partner who is not retired from the practice
of law, but is practicing elsewhere and is not
actively involved in the supervision and man-
agement of the law firm’s practice, cannot be
included in the firm’s name.

7. We note that the inquiry here refers to “essen-
tially...a leave of absence,” but the facts suggest
an open-ended departure to practice elsewhere
with no particular expectation by the Firm that
the Partner will ever return. We express no view
on whether a partner who leaves a firm for a
relatively brief period, or leaves in other circum-
stances with the expectation of returning, must
always remove his or her name from the law
firm’s name.

Question C: May the Firm retain the Partner’s name
in the Firm’s name if the Partner takes “of counsel”
status and “minimizes his participation” in the Firm?

8. The third question is whether the Firm may
keep the Partner’s name in the Firm name if the
Partner takes of counsel status and “minimizes
his participation” in the Firm. As a threshold

10.

matter, there is no prohibition on retaining in a
firm’s name the name of a former partner who
has retired and taken of counsel status. See ABA
90-357 (1990) (finding no risk of misleading the
public in that situation). See generally N.Y. City
1995-9 (“There is no requirement that a firm’s
name consist exclusively of partners; a person’s
continuing ‘of counsel’ relationship with the
firm is enough”).

But the Partner here will not qualify as an “of
counsel” lawyer while working full time as an
in house lawyer at a corporation. An of counsel
relationship is one in which “the of counsel law-
yer is “available to the firm for consultation and
advice on a regular and continuing basis.”” N.Y.
State 793 (2006). The ABA Standing Committee
on Ethics and Professional Responsibility has
described the “core characteristic properly de-
noted by the title ‘counsel’”” as ““a close, regular,
personal relationship.”” ABA 90-357 (1990). See
also Rule 7.5(a)(4) (“Alawyer...may be desig-
nated ‘Of Counsel’...if there is a continuing rela-
tionship with a lawyer or law firm, other than as
a partner or associate.”)

In an opinion closely on point, the Ethics
Advisory Panel of the Rhode Island Supreme
Court opined that a law firm could not continue
to use the name of a partner who took a posi-
tion as inside counsel and became “of counsel”
to the firm. Rhode Island Opinion 94-65 (1994).
The Panel stated that “if the lawyer is a named
partner of the firm and is retiring to become ‘of
counsel,” the lawyer’s name may be retained

in the firm name. This is not true if instead of
retiring, the lawyer is withdrawing to practice
in another place, to take other employment or is
taking a leave of absence.” (Citations omitted.)
The panel reasoned that retaining the lawyer’s
name in the firm’s name under the circumstanc-
es “connotes a partnership and is therefore mis-
leading to the public.” The Nebraska Lawyers’
Advisory Committee recently reached a similar
conclusion. In Nebraska Opinion 10-04 (2010),
the committee opined that if a “retired partner
resumes the practice of law outside and apart
from the firm, continued use of the attorney’s
name in the former firm’s name is misleading
to the public and therefore prohibited. This is
true even if the attorney becomes ‘of counsel’
to the former firm after resuming practice.” The
committee reasoned that “[w]hen an attorney is
actively practicing law and the attorney’s name
appears in a firm name...there is an implicit
representation to the public that the lawyer is

a partner or principal in that firm with fully
shared responsibility for the firm’s work.”
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11.

We agree with the Rhode Island and Nebraska
committees, and we therefore conclude that,
as we understand the facts here, the Firm may
not continue to include the Partner’s name

in the Firm’s name if the Partner becomes of
counsel and minimizes his participation in

the Firm while working as inside counsel at a
corporation.

Listing of predecessor firm

12.

Although we have concluded that it would be
inappropriate to retain the Partner’s name in
the Firm name under any of the alternative sce-
narios presented, the Firm may wish to consider
whether it meets the criteria for listing, on its let-
terhead and professional announcement cards,
“the names and dates of predecessor firms in

a continuing line of succession,” under Rules
7.5(a)(2), (4). If so, the Firm may note the former
Firm name on its letterhead and announcement
cards. However, even if the Firm may do so,
under the facts here it may not use that former
name as the Firm’s name on an ongoing basis.
See, e.g., N.Y. State 622 (1991) (articulating fac-
tors for determining when a law firm may con-
tinue to use the name of a successor law firm).

Imputation of conflicts of interest

13.

14.

Finally, although Inquirer has focused on ques-
tions about retaining the Partner’s name in the
Firm’s name, we perceive an additional issue
regarding imputed conflicts of interest. Rule
1.10(a), New York’s main rule on imputation of
conflicts, provides: “While lawyers are associ-
ated in a firm, none of them shall knowingly
represent a client when any one of them practic-
ing alone would be prohibited from doing so by
Rule 1.7, 1.8 or 1.9, except as otherwise provided
therein.”

The term “associated” is not defined in the
Rules. We have previously opined that “the con-
cept extends beyond lawyers who are partners,
associates or ‘of counsel’ in a firm, [but] it does
not apply to all lawyers who are in any way
‘connected’ or ‘related.”” N.Y. State 715 (1999)
(whether a contract lawyer is “associated” with
a law firm “depends on the facts and circum-
stances of the employment”). The touchstone is
whether the lawyer “has general access to the
files of all clients of the firm and regularly par-
ticipates in discussions of their affairs.” Id. Thus,
conflicts may be imputed from the Partner to the
Firm if, after he assumes the position of inside
counsel, the Partner continues to be “associated”
with the Firm, albeit on a basis that is too at-

15.

tenuated for him to be held out as either a name
partner or of counsel.

More broadly, if the Partner is simultaneously
associated for purposes of Rule 1.10(a) with both
the Firm and the legal department of the cor-
poration, the conflicts of the Firm and the legal
department will generally be shared and must
become part of both of their conflict-checking
systems under Rule 1.10(e). For example, in N.Y.
State 793 (2006), we considered the circumstance
when an attorney (“L”) simultaneously had

an of counsel relationship with two law firms,
XYZ and ABC. We concluded that if attorney X,
a partner with the XYZ firm, was disqualified
from a particular representation under the pre-
decessor to Rule 1.7(a), then all lawyers associ-
ated with the firm XYZ, including L, were also
disqualified, and the disqualification generally
extended to the lawyers with whom L was as-
sociated in the ABC law firm. See also N.Y. City
2007-2 (discussing the imputation of conflicts in
the context of a “secondment,” such as a tem-
porary assignment of a lawyer to a corporate
client, and discussing how to safeguard against
imputation); ABA 90-357 (“the effect of two or
more firms sharing an of counsel lawyer is to
make them all effectively a single firm, for pur-
poses of attribution of disqualifications”); D.C.
Opinion 338 (2007) (a lawyer may be a partner
in one firm and of counsel to another firm, but
“any disqualification of a lawyer in either firm
will be imputed to all lawyers in both firms,”
unless an exception applies).

Conclusion

15.

(35-10)

The Partner, who is becoming inside counsel to
a corporation, will not be “retired” under Rule
7.5(b), and it would therefore be improper to
retain the Partner’s name in the Firm’s name on
that basis. Nor may the Firm continue to retain
the Partner’s name in the Firm’s name if the
Partner is considered to be on an open-ended
leave of absence, or if the Partner takes of coun-
sel status and minimizes his participation in the
Firm while working elsewhere as inside counsel.
If the Partner is simultaneously “associated”
with both the Firm and the legal department

of the corporation, the conflicts each one will
generally be imputed to the other, and the con-
flict-checking systems of both the corporation’s
legal department and the Firm need to take the
other’s conflicts into account.
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Ethics Opinion 854

Committee on Professional Ethics of the New York State Bar Association (3/11/11)

Topic: Reporting known or suspected violation of
Rules of Professional Conduct by another
lawyer.

Digest:  Lawyer who was employed by another
lawyer must report knowledge of for-
mer employer’s violation of the Rules of
Professional Conduct if the violation raises
a substantial question about the employer’s
honesty, trustworthiness, or fitness as a
lawyer and if the report does not disclose
confidential information. If the former em-
ployee lacks knowledge, he may report a
good faith belief or suspicion of the former
employer’s professional misconduct to an
appropriate authority if the report does not
disclose confidential information, but may
not communicate that belief or suspicion to
the employer’s clients.

Rules: 1.6, 8.3(a) & (c).

Facts

1. Lawyer A (for “Associate”) was formerly
employed by another lawyer, Lawyer P (for
“Partner”). Lawyer A believes that Lawyer P
wrongfully failed to pay wages and premiums
on employer-provided health insurance, over-
billed clients, and misrepresented to his clients
the services that he could perform for them.
(Lawyer A does not suggest that any of the cli-
ents were his personal clients, and we assume
for purposes of this inquiry that they were not.)

Question
2. Lawyer A (the inquirer) has raised two related
questions:

A. May (or must) Lawyer A report Lawyer
P’s alleged misconduct to a disciplinary
authority?

B. May (or must) Lawyer A inform Lawyer
P’s clients about Lawyer P’s alleged
misconduct?

Opinion
Question A: May (or must) Lawyer A report Lawyer
P’s alleged misconduct to a disciplinary authority?

3. The most relevant rule in the New York Rules of
Professional Conduct (the “Rules”) is Rule 8.3.
That rule provides, in pertinent part:

(a) A lawyer who knows that anoth-
er lawyer has committed a viola-
tion of the Rules of Professional
Conduct that raises a substantial
question as to that lawyer’s hon-
esty, trustworthiness or fitness as
a lawyer shall report such knowl-
edge to a tribunal or other au-
thority empowered to investigate
or act upon such violation.

* X % *

(c) This Rule does not require disclosure of:

(1) information otherwise protected by Rule

1.6; or

(2) information gained by a lawyer or judge

while participating in a bona fide lawyer
assistance program.

4. In N.Y. State 635 (1992), which construed DR
1-103 (the nearly identical predecessor to Rule

8.3), this Committee opined that a lawyer in

Lawyer A’s situation must report professional

misconduct by another lawyer (here, Lawyer
P) if four criteria are satisfied. Those criteria
are consistent with the New York Rules of

Professional Conduct that took effect on April 1,

2009. The four criteria are as follows:

A. Lawyer A has “actual knowledge” or a
“clear belief” as to the pertinent facts,
i.e., more than a “mere suspicion” or a
“reasonable belief”;

B. None of the information that would
be essential for Lawyer A’s report is

protected as confidential information (see
Rule 8.3(c)(1)) and none of the information
was gained while participating in a bona
fide lawyer assistance program (see Rule

8.3(0)(2));

C. Based upon Lawyer A’s knowledge about
the facts, Lawyer A knows or has a “clear
belief” that Lawyer P has violated one or
more Rules of Professional Conduct; and

D. The violation “raises a substantial
question” as to Lawyer P’s “honesty,
trustworthiness or fitness as a lawyer”
(Rule 8.3(a)).

7

5. Asin N.Y. State 635, we express no opinion

here on the question whether Lawyer P’s al-
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leged conduct was a “violation of the Rules of
Professional Conduct” or, if it was, whether the
violation raises a “substantial question” as to
Lawyer P’s “honesty, trustworthiness or fitness
as a lawyer....” Rule 8.3(a). Answering those
questions would require us to make factual de-
terminations about circumstances that may well
be disputed, and would require us to evaluate
the past conduct of an attorney other than the
inquirer. As in N.Y. State 635, “It is for [Lawyer
Al to determine, based on his knowledge of all
the pertinent facts and circumstances, whether
the foregoing prerequisites have been met”
and, therefore, whether Lawyer A must report
Lawyer P’s misconduct to an appropriate tribu-
nal or disciplinary authority.

Even if Lawyer A determines that he is not re-
quired to report lawyer P, he is nevertheless per-
mitted to report his reasonable suspicions of mis-
conduct if the report does not reveal confidential
information protected by Rule 1.6. “As a general
proposition, a lawyer is always free to report ev-
idence of what may constitute improper conduct
by another attorney, subject to the obligations to
preserve client confidences and secrets. The law-
yer need not have actual proof of misconduct;

a good faith belief or suspicion that misconduct
has been committed is a sufficient basis for mak-
ing a report.” N.Y. State 635 at p. 4, citing N.Y.
State 480 (1978.) See also SIMON’S NEW YORK CODE
OF PROFESSIONAL RESPONSIBILITY ANNOTATED 77
(2008 ed.) (“a lawyer may report another lawyer
based on rumor, suspicion, or hearsay, and may
report activities raising less-than-substantial
questions about a lawyer’s fitness as a lawyer”).

But the freedom to report a good faith belief or
suspicion of misconduct should not become a
pretext for a report intended “to gain advan-
tages or concessions from other lawyers in the
course of litigation, in private business transac-
tions, or in interpersonal relationships, or by
attorneys acting purely out of spite.” N.Y. State
635 at p. 4. Even though disciplinary complaints
are confidential under Judiciary Law §90, “it
would be patently improper for a lawyer to
make a report of misconduct and subject an-
other lawyer to investigation without having a
reasonable basis for doing so or solely to gain
a tactical advantage in a matter.” Id. (citations
omitted). See also SIMON’S NEW YORK CODE OF
PROFESSIONAL RESPONSIBILITY ANNOTATED, supra,
at 78 (mandatory reporting rule “should not be
used as a weapon against opposing lawyers or
competing law firms”).

Question B: May (or must) Lawyer A inform Lawyer
P’s clients about Lawyer P’s alleged misconduct?

8.

10.

11.

Lawyer A is not required to inform Lawyer P’s
clients about Lawyer P’s alleged misconduct.
However, assuming Lawyer A does not improp-
erly disclose confidential information concern-
ing any client, and assuming Lawyer A acts in
good faith, Lawyer A is permitted to disclose
knowledge (as distinguished from a suspicion)
of Lawyer P’s misconduct to the affected client
or clients. (Whether such a disclosure could vio-
late the dictate of § 90 of the New York Judiciary
Law that disciplinary complaints shall be confi-
dential unless and until professional discipline
is publicly imposed is a question of law as to
which we offer no opinion.)

However, before making any such discretionary
report to Lawyer P’s clients, Lawyer A should
carefully consider the dangers of informing
another lawyer’s clients about that lawyer’s
misconduct. As this Committee observed in
N.Y. State 480 (1978), the dangers inherent in
reporting another lawyer’s misconduct to that
lawyer’s clients are greater than the dangers of
reporting the lawyer’s misconduct to appropri-
ate authorities. In particular, divulging another
lawyer’s alleged misconduct to that lawyer’s cli-
ents may unnecessarily endanger that lawyer’s
attorney-client relationships.

Moreover, a lawyer may not inform another
lawyer’s clients about mere suspicions of the
other lawyer’s misconduct. We recognized in
N.Y. State 480 that a lawyer may properly report
mere suspicions to an appropriate authority, but
we perceived “a substantial danger in permit-
ting a lawyer to approach present clients of the
suspected counsel” because in that instance
“the sanctity of the attorney-client relationship
weighs far more heavily in favor of proscribing
the communication.... Usually the interests of
all can best be served by reporting suspicious
conduct to an appropriate authority. The former
client’s confidence in his present counsel should
not be jeopardized unnecessarily.”

In deciding whether to disclose either actual
knowledge or a clear, good faith belief of mis-
conduct by another lawyer to anyone other than
an appropriate tribunal or disciplinary author-
ity, therefore, a lawyer should carefully weigh
(i) the certainty or uncertainty of his belief (i.e.,
whether the belief rises to the level of knowl-
edge or a clear belief, as opposed to a mere sus-
picion), (ii) the risk of unnecessary and perhaps
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unwarranted damage to the other lawyer’s at-
torney-client relationships, and (iii) the counter-
vailing risks of irreparable injury to the interests
of the other lawyer’s clients absent prompt and
effective disclosure to them.

Conclusion
12. Lawyer A must report the conduct of his former

employer, Lawyer P, to an appropriate author-
ity if all four of the following criteria are met:

(1) Lawyer A has knowledge or a clear belief
concerning the pertinent facts (i.e., he has more
than a reasonable belief or mere suspicion); (2)
Lawyer A’s report will not reveal confidential
information protected by Rule 1.6 or informa-
tion that Lawyer A gained while participating
in a bona fide lawyer assistance program; (3) the
conduct by Lawyer P constitutes a violation of
one or more Rules of Professional Conduct; and
(4) the violation raises a substantial question as
to Lawyer P’s honesty, trustworthiness or fitness
as a lawyer.

13.

14.

(17-10)

If all four of those criteria are met, Lawyer A
may also report such misconduct to the affected
clients of Lawyer P—but before informing the
clients, Lawyer A should carefully weigh both
dangers to Lawyer P’s attorney-client relation-
ships if the affected clients are informed against
the countervailing dangers to the clients if they
are not informed.

Even if Lawyer A is not satisfied that all four cri-
teria have been met, Lawyer A may nevertheless
report a good faith belief or suspicion of Lawyer
P’s alleged misconduct to an appropriate au-
thority, provided that the report of the suspected
misconduct does not require the disclosure of
confidential information or information that
Lawyer A gained while participating in a bona
fide lawyer assistance program. But Lawyer A
may not inform Lawyer P’s clients about mere
suspicions of Lawyer P’s misconduct.
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Ethics Opinion 855

Committee on Professional Ethics of the New York State Bar Association (3/14/11)

Topic:

Digest:

Rules:

Conflict of interest; referral of clients to
spouse’s litigation financing company.

A lawyer conducting litigation for a cli-

ent may not refer the client to a litigation
financing company owned by the inquiring
lawyer’s spouse to provide financial assis-
tance that the lawyer personally would be
barred from providing.

1.8(e), 1.8(1), 8.4(a).

Question

1.

When clients of a personal injury law firm have
financing needs in connection with contem-
plated or pending litigation, may a lawyer at
the firm refer such clients to a legal financing
company formed by the lawyer’s spouse for the
purpose of advancing funds to clients?

Opinion

2.

The inquirer practices law at a firm that handles
personal injury cases. Clients of the firm are
sometimes unable to pay living expenses or liti-
gation expenses, and they may turn to a litiga-
tion financing company for help. The inquirer’s
spouse would therefore like to establish a litiga-
tion financing company to aid such clients, and
the inquirer would like to refer clients to the
spouse’s litigation financing company.

This plan implicates provisions in the New York
Rules of Professional Conduct (the “Rules”) con-
cerning financial assistance to clients, taking a
proprietary interest in a client’s matter, and vio-
lating a Rule of Professional Conduct through
the actions of another.

Prohibitions in Rule 1.8

4.

Rule 1.8 is entitled “Current Clients: Specific
Conlflict of Interest Rules.” Rule 1.8(e), which is
identical to DR 5-103(B) of the former Code of
Professional Responsibility as amended in 2007,
provides:

While representing a client in connection with
contemplated or pending litigation, a lawyer
shall not advance or guarantee financial assis-
tance to the client, except that:

(1) alawyer may advance court costs and
expenses of litigation, the repayment of
which may be contingent on the outcome
of the matter;

(2) alawyer representing an indigent or
pro bono client may pay court costs and
expenses of litigation on behalf of the
client; and

(3) alawyer, in an action in which an
attorney’s fee is payable in whole or
in part as a percentage of the recovery
in the action, may pay on the lawyer’s
own account court costs and expenses of
litigation. In such case, the fee paid to the
lawyer from the proceeds of the action
may include an amount equal to such
costs and expenses incurred.

. If the inquiring attorney had asked this

Committee whether a lawyer could personally
form a litigation financing company to advance
funds to clients, the Committee would have
concluded that such an act violates Rule 1.8(e).
Under Rule 1.8(e), the inquirer personally could
not advance funds to clients in the form of
loans. As Comment [10] to Rule 1.8 provides:

Lawyers may not subsidize law-
suits or administrative proceedings
brought on behalf of their clients,
including making or guarantee-

ing loans to their clients for living
expenses, because to do so would
encourage clients to pursue lawsuits
that might not otherwise be brought
and because such assistance gives
lawyers too great a financial stake in
the litigation.

. Nor could the inquirer overcome the prohibi-

tion against giving financial assistance to a cli-
ent by obtaining the client’s informed consent.
As observed in SIMON’S NEW YORK RULES OF
PROFESSIONAL CONDUCT ANNOTATED 116 (West
2009 ed.), “Rule 1.8...makes some personal
interest conflicts non-consentable no matter
how fully a lawyer discloses the potential for
conflicts of interest that will harm the client.”
Rule 1.8(e) addresses a type of personal conflict
of interest that is not waivable by the client and
cannot be cured by the client’s consent.

. Likewise, a lawyer may not evade the prohibi-

tion on financial assistance to clients by purchas-
ing an interest in a client’s litigation instead

of providing a loan. Purchasing a proprietary
interest would violate a different provision, Rule
1.8(i), which is substantially identical to former
DR 5-103(A). Rule 1.8(i) states:
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Alawyer shall not acquire a proprietary interest
in the cause of action or subject matter of litiga-
tion the lawyer is conducting for a client, except
that the lawyer may:

(1) acquire a lien authorized by law to secure
the lawyer’s fee or expenses; and

(2) contract with a client for a reasonable
contingent fee in a civil matter subject to
Rule 1.5(d) or other law or court rule.

However, there is at least one legitimate route to
avoiding the restrictions imposed by Rule 1.8(e)
and (i): a lawyer may refer a client to a financial
institution in which the lawyer has no interest.
In N.Y. State 666 (1994), a lawyer wished to refer
a client to a financial institution that would lend
the client money for living expenses. Repayment
of the loan would be contingent on the success-
ful resolution of the client’s claim for personal
injuries. The Committee concluded that “a mere
referral to the lending institution would not be
unethical per se,” considering that the lawyer
did not propose to “pay” or “advance” any part
of the loan. “The lawyer’s sole function would
be to refer the client to a lending institution that
then would assess the value of the claim and
take a lien on its proceeds to secure the loan.”

In N.Y. State 769 (2003), which specifically con-
cerned the litigation financing industry, we ac-
knowledged that a lawyer could ethically refer
clients to a litigation financing company, but

we added: “As we pointed out in N.Y. State 666
(1994), the lawyer cannot own any interest in the
financing institution; any such interest would be
prohibited by the Code.”

Referring Clients to the Lawyer’'s Spouse

10. That background brings us to the question

11.

posed here. If a lawyer may ethically refer a cli-
ent to a lending institution in which the lawyer
has no interest for the purpose of obtaining a
loan contingent on the outcome of the client’s
case, may a lawyer refer a client to a lending in-
stitution owned by the lawyer’s spouse?

The Committee has frequently concluded that
various rules relating to conflicts involving fi-
nancial interests apply both to the lawyer and
to the lawyer’s business relationships with the
lawyer’s spouse. See, e.g., N.Y. State 738 (2001)
(referral to title abstract company in which
spouse had an interest); N.Y. State 493 (1978),
(lawyer or spouse as broker); N.Y. State 340
(1974) (lawyer and spouse as salesperson in a

12.

(18-10)

brokerage agency); N.Y. State 291 (1973) (lawyer
or spouse with interest in a brokerage agency);
N.Y. State 244 (1972) (lawyer and spouse real
estate broker). For example, in N.Y. State 738
we asked: “May an attorney who represents
clients engaged in real estate matters refer those
clients to a title abstract company in which the
attorney’s spouse has an ownership interest?”
We had stated in two previous opinions that

a lawyer could not refer a real estate client to

a title abstract company in which the lawyer
personally owned an interest unless the abstract
work was “purely ministerial” and the lawyer
obtained consent from the client after full dis-
closure. Noting the unified financial interests of
husband and wife, and based on N.Y. State 244,
N.Y. State 291, N.Y. State 340, and N.Y. State 493,
we concluded in N.Y. State 738 that an attorney
“may not refer a real estate client to a title ab-
stract company for other than ministerial title
work where the lawyer’s spouse has an owner-
ship interest in the abstract company.”

We believe the same conclusion applies when

a lawyer refers clients to a litigation financing
company owned by the lawyer’s spouse, at least
to the extent the lawyer personally would be
barred from providing financial assistance to

a client. Moreover, referring clients to a litiga-
tion financing company owned by the lawyer’s
spouse would usually also implicate Rule 8.4(a),
which provides: “A lawyer or law firm shall

not: (a) violate or attempt to violate the Rules

of Professional Conduct, knowingly assist or
induce another to do so, or do so through the
acts of another.” Referring clients to the spouse’s
financing company would violate Rule 1.8(e)
“through the acts of another,” essentially using
the spouse as a front for advancing improper
financial assistance to a client for whom the law-
yer is conducting litigation.

Conclusion
13.

A lawyer may not refer a client for whom the
lawyer is conducting litigation to a litigation
financing company owned by the lawyer’s
spouse in order to advance financial assistance
to the client based on the prospective recov-
ery in that litigation if the lawyer personally
would be barred from providing that financial
assistance.
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Ethics Opinion 856

Committee on Professional Ethics of the New York State Bar Association (3/17/11)

Topic:

Digest:

Rules:

Limiting the scope of a representation to
particular stage of a matter.

A lawyer may limit the scope of the repre-
sentation of a client provided that the client
gives informed consent to the limitation,
the scope of the representation is reasonable
under the circumstances, and the limitation
is not prejudicial to the administration of
justice. However, even if the original limita-
tion is permissible, the ethical obligation to
represent the client may extend beyond the
initial limitation contemplated by the law-
yer and client if withdrawal from the repre-
sentation requires court permission and the
court withholds or denies that permission.

1.2(c), 1.16(c)-(e), 8.4(d).

Question

1.

May a lawyer limit representation of a client in a
criminal case to representation for arraignment
purposes only?

Opinion

2.

A union legal services plan regularly retains a
lawyer to represent union members in criminal
matters for arraignment purposes only. After
arraignment, the legal services plan requires the
union member to personally obtain counsel (ei-
ther the original legal services plan attorney or
some other private attorney) for the remainder
of the criminal matter or, if the member cannot
afford to retain counsel, to seek a court-appoint-
ed or legal aid attorney. Occasionally, however,
a court will disregard the terms of the union’s
legal services plan and order a legal services
plan attorney to continue representing the union
member after arraignment, even if the member
cannot afford the attorney’s fees and the mem-
ber does not personally retain the legal services
plan’s attorney.

A. s limited representation ethically permissible?

3.

The first question that arises is whether it is
ethical for a lawyer to enter into a limited scope
representation (in this case, through arraign-
ment only) and then withdraw unless the client
personally retains him or her.

The attorney-client relationship is generally
contractual in nature, and the lawyer and cli-
ent may ordinarily determine the scope of their

relationship, but any contractual limitation

on the scope of the lawyer’s representation
must be consistent with the New York Rules of
Professional Conduct (the “Rules”).

Limited representation is directly addressed in
Rule 1.2(c) of the Rules of Professional Conduct,
which provides as follows:

A lawyer may limit the scope of the
representation if the limitation is rea-
sonable under the circumstances, the
client gives informed consent and
where necessary notice is provided to
the tribunal and/or opposing counsel.

Comments [6] and [6A] to Rule 1.2 are helpful in
understanding this rule. Those Comments pro-
vide, in relevant part, as follows:

[6] The scope of services to be pro-
vided by a lawyer may be limited by
agreement with the client or by the
terms under which the lawyer’s ser-
vices are made available to the client.

[6A] In obtaining consent from the
client, the lawyer must adequately
disclose the limitations on the scope
of the engagement and the matters
that will be excluded. In addition, the
lawyer must disclose the reasonably
foreseeable consequences of the limi-
tation. In making such disclosure, the
lawyer should explain that if the law-
yer or the client determines during
the representation that additional ser-
vices outside the limited scope speci-
fied in the engagement are necessary
or advisable to represent the client
adequately, then the client may need
to retain separate counsel, which
could result in delay, additional ex-
pense, and complications.

7. Rule 1.2(c) had no direct equivalent in the for-

mer Disciplinary Rules, but this Committee is-
sued an opinion on limited representation under
the old Code of Professional Responsibility. That
opinion, N.Y. State 604 (1989), is consistent with
Rule 1.2(c) and its Comment and is useful in ap-
plying Rule 1.2(c) to the present inquiry.

In N.Y. State 604, we opined that a lawyer may
limit the scope of a representation to the inves-
tigative and grand jury proceedings in a matter
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if three conditions are satisfied. First, the lawyer
must obtain the client’s agreement to the limita-
tion after the lawyer has disclosed “all relevant
circumstances,” including: (i) the potential
outcomes of the limited representation, (ii) the
possibility that the client may need to promptly
retain new counsel depending on the outcome
of the limited representation, and (iii) any facts
affecting the substantive rights of the client or
the client’s ability to retain replacement counsel.
This condition parallels the “informed consent”
requirement in Rule 1.2(c). Second, the scope of
the representation must be sufficiently broad

to allow the lawyer to render practical (i.e.,
competent) service to the client. This condition
matches the requirement in Rule 1.2(c) that the
limitation must be “reasonable under the cir-
cumstances.” Third, the lawyer’s limited repre-
sentation must not be prejudicial to the adminis-
tration of justice (e.g., it must not violate a court
rule or unreasonably delay the court’s calendar).
This condition is today found in Rule 8.4(d) of
the Rules of Professional Conduct, which pro-
hibits a lawyer or law firm from engaging in
“conduct that is prejudicial to the administra-
tion of justice.”

Similarly, on the facts before us here, we believe
that limiting the representation to arraignment
pursuant to the union legal services plan is ethi-
cal provided that the lawyer complies with Rule
1.2(c) and Rule 8.4(d). We believe the lawyer
can comply with those rules by satisfying the
three conditions set out in N.Y. State 604: (a) the
lawyer must obtain the client’s consent after
giving the client the information necessary to
make an informed decision whether to agree to
the limitation, (b) the limitation must be reason-
able under the circumstances (i.e., the scope of
the representation must be sufficiently broad to
enable the lawyer to render competent service),
and (c) the limitation must not be prejudicial to
the administration of justice.

10. As to the language in Rule 1.2(c) concerning
notice to the tribunal and/or opposing counsel
“where necessary,” we think notice of the lim-
ited representation is “necessary” under Rule
1.2(c) only if a court rule requires such notice,
and we lack jurisdiction to interpret court rules.
See generally N.Y. County Lawyers 742 (2010)
(interpreting the notice clause of Rule 1.2(c) in
the context of “ghostwriting”).

Is withdrawal after arraignment ethically
permissible?

11. The second question that arises is whether the
union legal services plan lawyer may freely

12.

13.

14.

withdraw following arraignment if the client
cannot afford to pay the lawyer’s fees and does
not enter into a new retainer agreement with
the lawyer providing for post-arraignment
representation.

Ordinarily, if a lawyer has obtained, in advance,
the client’s knowing and free assent to termi-
nate the representation upon the occurrence of
certain specified events, then the lawyer may
withdraw when those events occur. See Rule
1.16(c)(10) (“Except as stated in paragraph (d), a
lawyer may withdraw from representing a client
when...the client knowingly and freely assents
to termination of the employment”). In addi-
tion, N.Y. State 604, while not directly discussing
advance assent to withdrawal, indicates that a
lawyer may ethically agree with a client to ter-
minate a representation after “a discreet stage of
a matter,” and arraignment is such a “discreet
stage.”

Of course, there are some limitations on advance
consent to withdrawal. We expressed some of
those limitations in N.Y. State 719 (1999), where
a domestic relations lawyer’s retainer agreement
said that the lawyer would have “good cause”
to withdraw if (among other things) the client
failed to follow the lawyer’s advice, failed to
approve an expert recommended by the lawyer,
failed to pay any bill within thirty days, or failed
to approve a change in the lawyer’s hourly rate.
We concluded that these grounds for withdraw-
al were not authorized under DR 2-110 (the pre-
decessor to Rule 1.16), and that the withdrawal
provisions were therefore improper under the
general principle that a retainer agreement
“may not authorize the attorney to withdraw
from the representation under circumstances in
which withdrawal would be impermissible un-
der DR 2-110.” We also said that the provision in
DR 2-110 permitting withdrawal when a client
“’knowingly and freely assents to termination’
...does not authorize an agreement in advance

by which the client assents to termination upon
some future occurrence that is unrelated to
achieving the objectives of the representation.”
(Emphasis in original.)

We applied the reasoning of N.Y. State 719 in
N.Y. State 805 (2007). There we concluded that a
retainer agreement “may not ethically provide
for a client’s advance assent to a lawyer’s with-
drawal from employment based on the client’s
failure to pay agreed legal fees and expenses,”
but could “advise the client of the lawyer’s right
to withdraw, subject to court approval where
applicable, if the client ‘deliberately disregards’
a payment obligation.”
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15.

16.

17.

N.Y. State 719 and N.Y. State 805 are distin-
guishable from the situation here. Both of those
opinions rested on a lawyer’s attempts to gain
through a retainer agreement the right to with-
draw on grounds not set forth in the withdrawal
rule (then DR 2-110, now Rule 1.16). The situa-
tion before us now, in contrast, is more like the
situation in N.Y. State 604, which approved a re-
tainer agreement in which the client agreed that
the lawyer could terminate a representation af-
ter “a discreet stage of a matter.” That describes
the facts at hand. Also, the “objectives of the
representation” (providing counsel for the client
at arraignment, which can occur on short notice)
have been met here. Accordingly, our reason-
ing in N.Y. State 719 and N.Y. State 805 does not
prohibit a retainer agreement in which a lawyer
obtains a client’s informed advance consent for
the lawyer to withdraw after arraignment. By
representing the client through arraignment, the
lawyer has completed the representation that
the client expected the lawyer to undertake.

However, even if a lawyer validly obtains a cli-
ent’s informed advance consent to withdraw
after a discreet stage (such as after arraignment),
the lawyer must also comply with Rule 1.16(d),
which provides: “If permission for withdrawal
from employment is required by the rules of a
tribunal, a lawyer shall not withdraw from em-
ployment in a matter before that tribunal with-
out its permission.” As N.Y. State 604 observed,
the Appellate Division rules in all four depart-
ments require both assigned and retained coun-
sel to represent a defendant in trial court “until
the action or proceeding has been terminated”
in that court. Those rules remain in effect today.
See 22 NYCRR § 606.5(a)(1) (First Department);
22 NYCRR § 671.2 (Second Department); 22
NYCRR § 821.1(a) (Third Department); 22
NYCRR § 1022.11(a) (Fourth Department).
Although interpreting the rules of the Appellate
Divisions is beyond the jurisdiction of this
Committee, we can confidently observe that
permission to withdraw from the representation
is likely to be required with respect to represen-
tation in a criminal matter once the lawyer has
entered an appearance on behalf of a client for
purposes of an arraignment, whether or not the
client is willing or able to pay the attorney for
future stages of the representation.

Rule 1.16(d) also provides: “When ordered to
do so by a tribunal, a lawyer shall continue
representation notwithstanding good cause for
terminating the representation.” Thus, even if
the original limitation on the representation

18.

74-09

was ethical, and even if the lawyer has good
cause for terminating the representation because
the client knowingly and freely assented, in
advance, to the lawyer’s withdrawal after ar-
raignment, Rule 1.16(d) requires the lawyer to
continue the representation if ordered to do so
by the court. The court may take into account
whether or not the client can afford to pay the
lawyer’s fees for continuing the representation
after arraignment—that is up to the court—but
if the court orders the lawyer to continue the
representation, then Rule 1.16(d) requires the
lawyer to continue the representation even if the
client cannot pay for the representation.

Finally, we caution that even when a court
permits the lawyer to withdraw from the repre-
sentation of a criminal defendant at the end of
arraignment, Rule 1.16(e) obligates the lawyer to
“take steps, to the extent reasonably practicable,
to avoid foreseeable prejudice to the rights of
the client....” Rule 1.16(e) notes that these steps
may include, among others, (i) “allowing time
for the client to employ other counsel,” (ii) “de-
livering to the client all papers and property to
which the client is entitled,” and (iii) “comply-
ing with applicable laws and rules.” Cf. N.Y.
State 604 (“it is not unethical for a lawyer...to
terminate his or her services under the contract
upon indictment, as long as there is enough time
between the indictment and the trial date for the
client to hire and prepare new counsel.”).

Conclusion
19.

A lawyer may limit the scope of the lawyer’s
representation of a client provided that the law-
yer complies with Rule 1.2(c) and Rule 8.4(d). A
lawyer can comply with Rules 1.2(c) and 8.4(d)
by satisfying three conditions: (a) the lawyer
must obtain the client’s consent after giving

the client the information necessary to make an
informed decision as to the limitation, (b) the
scope of the representation must be reasonable
under the circumstances, and (c) the limitation
must not be prejudicial to the administration of
justice. However, even if the initial limitation
on the scope of the representation is permis-
sible, a lawyer’s ethical obligation to represent
a client may extend beyond the initial limitation
if a court’s permission to withdraw from the
representation is required and the court denies
permission. Finally, if the court does grant per-
mission to withdraw, the lawyer must take steps
to the extent reasonably practicable to avoid
foreseeable prejudice to the rights of the client.
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Ethics Opinion 857

Committee on Professional Ethics of the New York State Bar Association (3/17/11)

Topic:

Digest:

Rules:

In-person distribution of announcements of
law firm’s name change.

Distribution of law firm’s announcements
by a lawyer’s employee must not involve
in-person contact with recipients, or the dis-
tribution will constitute forbidden in-person
solicitation.

71,73,75.

Question

1.

May an attorney have her employee personally
distribute professional announcements to nearby
residences?

Opinion

2.

The inquiring attorney has changed the name of
her law firm and wishes to have her paralegal
personally deliver an announcement of the re-
naming to residences near her office.

Rule 7.5(a)(2) of the New York Rules of
Professional Conduct (the “Rules”) permits law-
yers to use professional notices announcing a
law firm’s name change, provided the announce-
ments comply with Rule 7.1 (“Advertising”).
However, the methods of distributing such an-
nouncements are subject to some restrictions. In
particular, Rule 7.3(a) prohibits lawyers from en-
gaging in solicitation by “in-person or telephone
contact” unless the recipient is “a close friend,
relative, former client or existing client.” Rule
7.3(b) defines “solicitation” to mean, in pertinent
part:

any advertisement initiated by or on
behalf of a lawyer or law firm that is
directed to, or targeted at, a specific
recipient or group of recipients, or
their family members or legal repre-
sentatives, the primary purpose of
which is the retention of the lawyer or
law firm, and a significant motive for
which is pecuniary gain.

This Committee addressed the issue of the hand-
delivery of advertising in N.Y. State 659 (1994).
There, the inquiring attorney asked whether

he could allow his law firm’s advertisement to
be included in an “information package” to be
distributed by a car dealer to car buyers. The
Committee concluded that hand-delivery of the
packet to car buyers by the dealer would not

transform the distribution into a prohibited in-
person solicitation by the lawyer. We said:

The Committee...does not perceive
any substantive difference between
sending an advertisement through
the mail and having it handed to a
recipient as part of an information
package. It is presumed that the de-
livery of the information package
will not be made by the attorney (and
thus would not involve in person
solicitation of a prospective client by
the attorney), and that the car dealer
or his employee will deliver the infor-
mation package but not discuss the
advertisement with the purchaser.

5. The Committee’s conclusion in N.Y. State 659

that the car dealer’s personal distribution of the
lawyer’s advertisement was not a forbidden in-
person solicitation rested on the facts that the
car dealer was not being paid by the attorney
and would not discuss the advertisement with
car buyers. Here, however, the proposed deliv-
ery agent is the attorney’s own paid employee
and agent (her paralegal), so N.Y. State 659 is
not dispositive.

The lawyer cannot have her paralegal do what
the lawyer herself is forbidden to do, so the pro-
priety of the proposed distribution by the law-
yer’s paralegal rests on whether the paralegal’s
hand-delivery of the announcement constitutes
in-person solicitation in violation of Rule 7.3(a).
See Rule 8.4(a) (“A lawyer or law firm shall

not (a) violate or attempt to violate the Rules

of Professional Conduct...through the acts of
another”).

The inquirer contends that the delivery would
not meet the definition of “solicitation” in Rule
7.3(b) because the announcement is not an “ad-
vertisement” within the meaning of Rule 1.0(a).
It is not an advertisement or solicitation, the
inquirer says, because its “primary purpose”

is not “pecuniary gain.” We reject that conten-
tion. The inquirer is not offering her services pro
bono, and the primary motive is surely the hope
that once the recipients of the announcement
know she is in the neighborhood, some of them
will retain her. See Rule 7.3, Comment [2] (con-
trasting a lawyer’s advertisement “that has as a
significant motive for the lawyer to make mon-
ey” with “a public-interest lawyer offering pro
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MCLE Credit can be obtained easily once you've completed
the course — the form is part of the program! Just fill
it out and mail it in for your MCLE certificate.

bono services.”) We therefore conclude that the
name-change announcement is an “advertise-
ment” within the meaning of Rule 1.0(a) because
it is a communication by the inquiring lawyer
about her firm whose “primary purpose...is the
retention of the lawyer or law firm.” Similarly,
we conclude that the announcement is a “so-
licitation” within the meaning of Rule 7.3(b) be-
cause “a significant motive...is pecuniary gain”
and it is “directed to, or targeted at,” a specific
recipient or recipients. (Comment [3] to Rule 7.3
notes that any advertisement that is made by
in-person or telephone contact is “directed to or
targeted at” a specific recipient or recipients.)

Given that the name-change announcement

is a solicitation, we see two possibilities. On
one hand, if the inquirer proposes to have her
paralegal deliver these announcements in a
manner that will bring the paralegal into per-
sonal contact with the residents, the Committee
concludes that the delivery will constitute an
impermissible in-person solicitation (unless the
recipients are close friends, relatives, former
clients, or existing clients). On the other hand, if
the paralegal will simply leave a name-change
announcement at a residence—for example, by
hanging the announcement on a door handle or
placing it on a porch—and if the paralegal has
no personal contact with the recipients, then the
paralegal’s delivery of the announcements will
not constitute forbidden in-person solicitation.
The ban in Rule 7.3(a) is not against all solicita-
tion—it is only against in-person solicitation.
The inquirer must avoid in-person solicitation
through her paralegal.

Rule 7.3 imposes various additional require-
ments and restrictions on any solicitation di-
rected to a recipient in New York State, but the
inquirer has not raised any issues concerning
those requirements and restrictions, so we do
not address them. We assume that the inquirer
will study and abide by all applicable provisions
of Rule 7.3.

Conclusion

10.

(43-10)

Provided the announcements are delivered
without any personal contact between the in-
quirer’s paralegal and the recipients, provided
the announcements conform to the requirements
of Rule 7.1, and provided the inquirer abides by
all applicable requirements and restrictions of
Rule 7.3, the inquirer may cause her paralegal

to deliver the name-change announcements to
residences.
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Ethics Opinion 858

Committee on Professional Ethics of the New York State Bar Association (3/17/11)

Topic:

Digest:

Rules:

Conditioning in-house attorney’s employ-
ment on execution of a confidentiality
agreement.

A general counsel licensed in New York
may ethically require staff attorneys to sign
a confidentiality agreement that arguably
extends staff attorney confidentiality obliga-
tions, after their employment ends, to infor-
mation not otherwise protected as confiden-
tial information under the New York Rules
of Professional Conduct, if the agreement
makes plain that such confidentiality obliga-
tions do not restrict the staff attorney’s right
to practice law after termination and do not
expand the scope of the staff attorney’s duty
of confidentiality under the Rules.

1.6(a), 1.9(c), 5.6(a).

Question

1.

Facts

As a condition of an in-house staff attorney’s
employment or continued employment, may

a New York lawyer acting as in-house general
counsel for a New York not-for-profit corpora-
tion require an in-house staff attorney to enter
into an employee confidentiality agreement
which (1) prohibits the employee-attorney from
disclosing information deemed confidential, in-
cluding information as to the employer’s trade
secrets and business and regulatory activities;
and (2) contains a “savings clause” providing
that the restrictive covenant shall be interpreted
consistently with applicable rules of professional
conduct and will not restrict the lawyer’s right
to practice law following employment?

The inquiring attorney, a New York attorney,

is the in-house general counsel of a New York
not-for-profit corporation (the “Corporation”).
The Corporation has regional offices across the
country, including in New York, and it employs
in-house staff attorneys who are members of the
New York bar. This inquiring attorney wants to
require the Corporation’s in-house attorneys to
enter into the same confidentiality agreement
imposed on all other current or prospective em-
ployees as a condition of employment or contin-
ued employment. The proposed confidentiality
agreement is a form agreement intended to have
effect in multiple jurisdictions.

3. The Corporation provides regulatory and

business services and engages in research and
marketing activities. These services and activi-
ties involve highly sensitive information. The
information that the Corporation seeks to keep
confidential may relate to the Corporation and
may also relate to its customers, vendors and
members.

The proposed confidentiality agreement pur-
ports to bar employees from using or disclosing
information (except as required by the scope

of the employee’s employment duties) that the
Corporation has delineated as confidential. The
proposed agreement provides that these con-
fidentiality obligations survive termination of
employment—indefinitely as to all trade secrets,
and for two years with respect to any other con-
fidential information. However, the proposed
confidentiality agreement sets forth exclusions
for previously acquired information, public
knowledge, or information available from other
sources, and sets forth an exception for compli-
ance with court orders.

The proposed confidentiality agreement also
contains a “savings clause” applicable only to
licensed attorneys. The savings clause expressly
limits the agreement’s confidentiality restric-
tions by providing that the agreement “shall be
interpreted to be consistent with” the applicable
rules of professional conduct or ethics rules and
that it “shall not expand the scope” of an attor-
ney’s duties to maintain privileged and confi-
dential information under any such rules.!

Opinion
6. The central question here is whether the pro-

posed confidentiality agreement will restrict an
in-house lawyer’s right to practice law follow-
ing employment. Rule 5.6(a)(1) of the New York
Rules of Professional Conduct (the “Rules”)
prohibits lawyers from participating in, offering
or making agreements that restrict the right of a
lawyer to practice law upon the termination of
an employment relationship. Specifically, Rule
5.6(a)(1) provides as follows:

(a) A lawyer shall not participate in of-
fering or making:

(1) a partnership, shareholder, operat-
ing, employment, or other similar
type of agreement that restricts the
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right of a lawyer to practice after ter-
mination of the relationship, except
an agreement concerning benefits
upon retirement.... [Emphasis
added.]

7. The main purposes of Rule 5.6(a)(1) are to pro-

tect the ability of clients to choose their counsel
freely and to protect the ability of counsel to
choose their clients freely. See Rule 5.6, cmt. [1]
(“An agreement restricting the right of lawyers
to practice after leaving a firm not only limits
their professional autonomy but also limits

the freedom of clients to choose a lawyer.”);
N.Y. State 129 (1970) (“A covenant restricting a
lawyer after leaving the partnership from fully
practicing his profession appears...to be an un-
warranted restriction on the right of the lawyer
to choose his clients in the event they seek his
services and an unwarranted restriction on the
right of the client to choose the lawyer he wishes
to represent him”); see also Cohen v. Lord, Day

& Lord, 75 N.Y.2d. 95, 98 (1989) (“The purpose
of the rule is to ensure that the public has the
choice of counsel”). Agreements prohibited by
Rule 5.6 have the practical effect of restricting
the pool of available attorneys and thus limiting
a client’s choice of legal counsel and a lawyer’s
autonomy in accepting new engagements.

. When one New York lawyer seeks to impose a

confidentiality provision on another New York
lawyer as a condition of employment, a pivotal
question is whether the confidentiality provision
defines protected information more expansively
than Rule 1.6(a), which itself is quite broad. Rule
1.6(a) provides, in pertinent part, as follows:

“Confidential information” consists
of information gained during or
relating to the representation of a cli-
ent, whatever its source, that is (a)
protected by the attorney-client privi-
lege, (b) likely to be embarrassing or
detrimental to the client if disclosed,
or (c) information that the client

has requested be kept confidential.
“Confidential information” does not
ordinarily include (i) a lawyer’s legal
knowledge or legal research or (ii) in-
formation that is generally known in
the local community or in the trade,
field or profession to which the infor-
mation relates.

9. A New York attorney’s continuing obligation of

confidentiality after termination of employment
is almost equally broad, though not unlimited.
Rule 1.9(c) provides that a lawyer who has for-
merly represented a client in a matter, or whose

present or former firm has formerly represented
a client in a matter, shall not thereafter:

(1) use confidential information of the
former client protected by Rule 1.6 to
the disadvantage of the former client,
except as these Rules would permit
or require with respect to a current
client or when the information has
become generally known; or

(2) reveal confidential information of
the former client protected by Rule
1.6 except as these Rules would per-
mit or require with respect to a cur-
rent client.

10. If the proposed confidentiality agreement pro-

11.

tects more information than Rules 1.6(a) and
1.9(c), a New York lawyer who enforces the
agreement after an in-house legal employee
terminates employment may be violating Rule
5.6(a)(1) by restricting the former in-house law-
yer’s practice of law. However, as a practical
matter, because the definition of confidential
information in Rule 1.6 is so broad, most con-
tractual confidentiality provisions are not likely
to exceed the scope of a New York lawyer’s con-
fidentiality obligations under the Rules.

This Committee’s prior opinions regarding re-
strictive covenants that affect competition, and
the Committee’s prior opinions regarding obli-
gations that restrict a lawyer’s right to practice
law, arose in the quite different contexts of part-
nership agreements and settlement agreements.
See N.Y. State 129 (1970) (lawyer must not “be

a party to or participate in a partnership or em-
ployment agreement with another lawyer that
restricts the right of the lawyer to practice law
after the termination of the relationship created
by the agreement”); N.Y. State 730 (2000) (law-
yers must not enter into a settlement agreement
whose overly broad confidentiality provisions
restrict the right of the lawyer to practice law).
Thus, N.Y. State 129 and N.Y. State 730 do not
control the present situation. Much more closely
on point are New Jersey Opinion 708 (2006) (“it
may be reasonable for a corporation to request
its lawyers to sign a non-disclosure or confiden-
tiality agreement, provided that it does not re-
strict in any way the lawyer’s ability to practice
law or seek to expand the confidential nature

of information obtained by the in-house law-
yer”); and Washington State Advisory Opinion
2100 (2005) (confidentiality provision that dealt
specifically with a lawyer’s post-employment
activities unrelated to the practice of law did not
violate Rule 5.6(a)).
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12.

13.

14.

In any event, the proposed confidentiality agree-
ment in question contains a so-called “savings
clause.” This savings clause specifically states
that, as applied to licensed attorneys, the agree-
ment’s provisions are not meant to restrict the
employee’s post-termination right to practice
law in violation of the applicable rules of pro-
fessional conduct or in violation of the ethics
rules of the jurisdictions in which the attorney is
licensed. The agreement also provides that it is
to be interpreted consistently with all such rules
and does not expand the duty to maintain confi-
dentiality under those rules.

The effect of this “savings clause” is to make
plain that, to the extent the limitations imposed
by the proposed agreement appear to be more
stringent than the Rules, the limitations in the
agreement apply only to an attorney’s use and
disclosure of information with respect to the
practice of law. Thus, even if the contractual
confidentiality provision on its face might be
construed to expand the scope of an attorney’s
confidentiality obligations beyond those pro-
vided by the Rules, the savings clause keeps the
agreement within the confines of the Rules and
renders further analysis under Rule 5.6 unneces-
sary. See Connecticut Informal Opinion 02-05
(2002) (deciding, in connection with a proposed
employment agreement that would apply to
lawyers, that a savings clause in the agreement
“fairly vitiates ethical concerns over executing,
procuring execution, and/or enforcement of the
agreement while seeking to preserve legitimate
non-ethical concerns”).

We therefore determine that the proposed con-
fidentiality agreement does not run afoul of
Rule 5.6(a)(1). In making this determination, this
Committee does not reach or imply any conclu-
sion as to whether the confidentiality agreement

is enforceable. However, we have noted that “an
agreement restricting a lawyer’s right to practice
law may be enforceable even if it violates the
disciplinary rule.” N.Y. State 730 (2000) (citing
Feldman v. Minars, 230 A.D.2d 356 (N.Y. 1st Dep’t
1997)). Conversely, a contractual provision that
passes ethical muster may be unenforceable. In
either case, enforceability is a question of law
beyond our jurisdiction.

Conclusion

15. A general counsel who is a New York attorney

may require in-house staff attorneys to sign a
confidentiality agreement that might otherwise
extend staff attorney confidentiality obligations,
after the employment period, to information not
otherwise protected as confidential information
under the Rules, if the agreement makes plain
that such confidentiality obligations do not
restrict the former in-house attorney’s right to
practice law following employment and do not
expand the scope of the attorney’s duty of confi-
dentiality under the Rules.

Endnote
1. The proposed agreement that we address in this inquiry
provides:

(2-11)

If I am a licensed attorney, this confidentiality
provision is not meant to restrict my right to
practice law, after I cease to be an employee, in
violation of the applicable rules of professional
conduct (such as Rule 5.6 or its equivalent), and the
confidentiality provision shall be interpreted to be
consistent with all such rules. The confidentiality
provision shall not expand the scope of my duty

to maintain privileged or confidential information
under Rule 1.6, Rule 1.9, or other applicable rules of
professional conduct.
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Ethics Opinion 859

Committee on Professional Ethics of the New York State Bar Association (3/25/11)

Topic: Part-time government attorneys: conflicts of Opinion
intere.st, imputed conflicts, non-consentable 4. To represent Social Services against the
conflicts. Respondent, and simultaneously to act on be-
Digest: A part-time Department of Social Services half of the Respopdent n an unrelat§d criminal
attorney’s representation, in a criminal proceeding, will involve the/ lawyer in repre-
proceeding, of a private client who is also senting ”dlffermg 1nteres:cs,’ a phrase defined _
a respondent in unrelated child abuse and by Rule 1.0(f) to 1r.1clude ’ every interest that will
neglect proceedings brought by Social adversely affect e1ther.the ]udgment. or the loy-
Services, creates an incurable conflict of in- alty of a lawyer to a client, whether it be a con-
terest that is imputed to the other members flicting, inconsistent, diverse, or other interest.”
of the Social Services legal unit. . Rule 1.7(a)(1) of the New York Rules of
Rules: 1.0(f) & (h), 1.7, 1.8, 1.9, 1.10, 1.11. Professional Conduct prohibits concurrent
representations involving “differing interests,”
unless they are permitted by Rule 1.7(b). Rule
Facts 1.7(b) provides as follows:
L A,t Cognty S Depa}f tment of Soc1al. Selfvmes (b) Notwithstanding the existence of a
(“Social Services”) has a legal unit (“Legal : )
s . concurrent conflict of interest under
Unit”) that employs one full-time attorney (the aragraph (a), a lawyer may represent a
inquirer) and one part-time attorney. The full- pl' &' f.P ’ y yrep
time attorney supervises the Legal Unit and has chientit
an office at Social Services. The part-time attor- (1)  the lawyer reasonably believes
ney is in private practice and does not have an that the lawyer will be able to
office at Social Services. However, the part-time provide competent and diligent
attorney frequently visits Social Services and its representation to each affected
Legal Unit to retrieve and discuss files, to con- client;
ference cases, and to obtain supplies. o .
(2) the representation is not prohibited
2. Social Services brought a child neglect petition by law;
against an individual (the “Respondent”), and ) )
the Legal Unit assigned the case to the part-time (3)  the representation does not involve
attorney. Upon assignment, the part-time at- the assertion of a claim by one client
torney realized that the Respondent is the part- against another client represented
time attorney’s client in an “unrelated” local by the lawyer in the same litigation
criminal proceeding.! or other proceeding before a
tribunal; and
Questions (4) each affected client gives informed
3. These facts raise four related questions: consent, confirmed in writing.
. 6. The first of these four conditions—the lawyer’s
a. May the part-time attorney represent ble belief that the 1 ~
the Respondent in the child neglect reaslo na de d'?' '€ la ¢ lawyer C;n ([?fomp Z li
proceedings brought by Social Services? tently anc e 1gently represent eac L a ected cli-
ent—is “by far the most important” element in
b. Would consent (waiver) by the Respondent the analysis. ROy D. SIMON, SIMON’S NEW YORK
(or Social Services) cure the conflict? RULES OF PROFESSIONAL CONDUCT ANNOTATED 102
) (West 2009 ed.). It determines whether a conflict
¢. Ifthe conflict Fannot be cur.ed by consent, . can or cannot be cured by disclosure and con-
may the full—tnnc.e attorney in the Legal Unit sent. (A conflict is also non-consentable when a
prosecute the child neglect proceedings? representation is “prohibited by law” or when
d. Would a screening process avoid or cure the same lawyer is representing both sides in
the conflict? the same proceeding before a tribunal, but those
situations are not presented here.) “The con-
64 NYSBA One on One | Summer 2011 | Vol. 32 | No. 1



sentablility language in Rule 1.7(b) is somewhat
different but nevertheless essentially equivalent
to language formerly found in DR 5-101(A) and
DR 5-105(C).” Id.

This Committee has repeatedly opined that a
part-time prosecutor who is also in private prac-
tice is barred from representing criminal defen-
dants in any state court in New York. See N.Y.
State 544 (1982) (“attorney who has prosecuto-
rial responsibilities as an incident of part-time
employment by a local governmental unit is
disqualified from the private practice of criminal
law in all courts of the state.”);. N.Y. State 657
(1993) (if part-time attorney for Town prosecutes
traffic violations, then he is “precluded from
representing, in criminal cases, a defendant in
any court of the State,” and consent cannot cure
the conflict); N.Y. State 788 (2005) (part-time
prosecutor may not act as criminal defense
counsel in New York State courts, “risk of the
public perceiving favoritism at the prosecu-
tor’s office precludes waiver of the conflict”).
We have also said that a part-time prosecutor is
barred from representing a criminal defendant
in a civil matter and that the conflict “cannot be
cured by consent.” Id. Here we determine that
the Department of Social Services attorney is
subject to these principles.

In N.Y. State 788, a part-time prosecutor, as part
of her private practice, had begun revising wills
for a husband and wife when the lawyer learned
that another attorney in the same prosecutor’s
office was bringing criminal charges against the
husband. Applying the Disciplinary Rules then
in effect in New York, the Committee concluded
that (i) a prosecutor (including a part-time
prosecutor) may not represent a private client
in a civil matter if the private client is also a
criminal defendant in a matter brought by the
same prosecutor’s office, (ii) the part-time pros-
ecutor’s conflict could not be cured by consent,
and (iii) the conflict was imputed to the entire
prosecutor’s office. We advised the part-time
prosecutor to withdraw from representing the
client in the civil matter if withdrawal could be
accomplished without prejudice to the client.
However, if withdrawal would prejudice the
civil client, and if the civil matter was “substan-
tially related” to the criminal matter, then the
entire prosecutor’s office should be disquali-
fied and a special prosecutor appointed. “If the
criminal prosecution involves allegations of se-
creting assets, for example,” we said, “an estate-
planning representation might be substantially
related to that prosecution, requiring appoint-

10.

11.

ment of a special prosecutor. If the alleged crime
is a traffic offense, however, that is unlikely.”

N.Y. State 657 and 788 both noted that prosecu-
tors have special responsibilities to the public
that render the roles of prosecutor and defense
counsel “inherently incompatible.” In addition,
there are significant risks of an actual or per-
ceived miscarriage of justice because a prosecu-
tor’s office may show favoritism to persons who
hire part-time prosecutors to represent them in
other matters. See also N.Y. State 683 (1996) (a
prosecutor’s “special duty” to seek justice “im-
poses a responsibility on prosecutors not only
to ensure the fairness of the process by which a
criminal conviction is attained, but also to avoid
the public perception that criminal proceedings
are unfair.”).

N.Y. State 800 (2006) dealt with a situation closer
to the one here. A part-time prosecutor sought
to represent indigent persons in Family Court
matters. We held that “a part-time prosecutor is
not precluded from accepting all assignments as
court-appointed counsel in Family Court.” Yet
we also said that “[i]n specific types of cases and
specific situations, including cases in which law
enforcement personnel with whom the pros-
ecutor works as a prosecutor are involved, and
cases that are quasi-criminal in nature, the pros-
ecutor is barred from accepting assignments.”
We emphasized that the attorney “must avoid
all conflicts of interest, ensuring that neither

the attorney’s own interests nor the attorney’s
simultaneous work as a prosecutor preclude the
attorney from exercising independent judgment
on behalf of his or her clients....”

N.Y. State 800 also focused on ways in which
law enforcement matters may be intertwined
with Family Court matters (including child
protective proceedings, adoption, custody and
visitation, support, family offense, guardian-
ship, delinquency, paternity, persons in need
of supervision (PINS), and foster care approval
and review). We said:

[Vlirtually all types of proceedings
heard by the Family Court are likely
to have some involvement of law en-
forcement agencies or similar govern-
mental entities. In neglect and abuse
cases, for example, multiple govern-
ment entities are often involved. The
local child protective service investi-
gates allegations and the county at-
torneys present (“prosecute”) the case
in the Family Court. Family offense
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12.

13.

14.

cases by their nature pose a great risk
of criminal charges being brought...

Therefore, the Committee concluded in N.Y.
State 800 that the part-time prosecutor was
barred from accepting assigned cases in three
situations: (a) matters involving law enforce-
ment personnel with whom the lawyer works
(or has worked) as a part-time prosecutor; (b)
juvenile delinquency proceedings; and (c) PINS
proceedings. The Committee then singled out
representation of respondent parents in abuse
and neglect proceedings (i.e., child protective
proceedings) for “special mention,” saying:

In child protective proceedings, re-
spondent parents are answering to
charges from the government regard-
ing their parenting. Ultimately, the
parent could temporarily or perma-
nently lose custody of the child as a
result of this proceeding. Here, too,
even if the government personnel
charging the parents are not those
with which the part-time prosecutor
would be involved, a part-time pros-
ecutor must be particularly sensitive
to the appearance of impropriety that
may arise from his or her attempting
to appear adverse to authorities con-
ducting proceedings very similar to
those of a prosecutor.

The role of the Social Services attorney when
prosecuting child abuse and neglect proceedings
is comparable to the role of the D.A.’s office in
criminal prosecutions. In both, the attorney rep-
resents the interests of the state in matters with
grave consequences (incarceration in one, cus-
tody and parentage in the other). Like the D.A.
in criminal prosecutions, the Social Services
prosecutor has a special role that is “inherently
incompatible” with the role of defense counsel.
See N.Y. State 657 and N.Y. State 788.

The public can assume that individuals will be
driven by great forces to do everything they can
to avoid the consequences of a prosecution or

a finding of child abuse and neglect. That urge
may include—or so the public might believe—
hiring a part-time Social Services attorney in an
unrelated proceeding to secure an advantage

in the child abuse and neglect case. This cre-
ates significant risks of an actual or perceived
miscarriage of justice due to potential favoritism
shown to persons who hire part-time prosecu-
tors to represent them in other matters.

15.

16.

17.

18.

Moreover, the personnel with whom the part-
time Social Services attorney will work in ne-
glect and abuse proceedings will often include
law enforcement personnel. See N.Y. State 800.
Those same personnel may oppose the part-
time Social Services attorney when represent-
ing the defendant in the criminal matter. In the
criminal defense role, therefore, the part-time
Social Services attorney might have to impeach
the same law enforcement personnel on whom
Social Services relies in abuse and neglect
proceedings. Accordingly, a part-time Social
Services attorney prosecuting an abuse and ne-
glect case cannot “reasonably believe[]” that he
or she will be able to “provide competent and
diligent representation to each affected client”
within the meaning of Rule 1.7(b)(1).

Regarding our first and second questions, there-
fore, we conclude that the part-time attorney
may not represent the Respondent in the child
neglect proceedings brought by Social Services,
and we further conclude that informed consent
(waiver) by the Respondent or by Social Services
(or by both) cannot cure the conflict.

That brings us to our third question: May the
full-time Social Services attorney who works

in the same office with the inquiring attorney
prosecute the abuse and neglect case against

the Respondent while the part-time attorney
defends the Respondent in the “unrelated”
criminal matter? We also answer no to this ques-
tion. Under Rule 1.10(a): “While lawyers are as-
sociated in a firm, none of them shall knowingly
represent a client when any one of them practic-
ing alone would be prohibited from doing so by
Rule 1.7, 1.8 or 1.9, except as otherwise provided
therein.” The full-time and part-time Social
Services attorneys are “associated in a firm”
under Rule 1.10(a) because Rule 1.0(h) defines

a “firm” to include “lawyers employed in ... a
government law office....” This conclusion is
consistent with N.Y. State 788, which reiterated
our long-held view that a D.A.’s office must be
treated as a “law firm” for purposes of imputa-
tion of conflicts.

Thus, the part-time lawyer’s conflicts are im-
puted to the entire Social Services Legal Unit.
The part-time Social Services attorney has access
to information about the office and its cases.
This access is comparable to the access enjoyed
by a lawyer who is “of counsel” to a law firm.
An of counsel lawyer’s conflicts are imputed to
all lawyers in the firm. See N.Y. State 773 (2004)
(if lawyer who serves on municipal board is
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19.

20.

21.

22.

disqualified from a particular representation,
the disqualification is imputed to a law firm
with which that lawyer has an “of counsel” re-
lationship). Therefore, under Rule 1.10(a), the
part-time attorney’s conflicts are imputed to all
attorneys in the Social Services Legal Unit.

Conversely, the part-time attorney’s conflicts of
interest arising from government service are im-
puted to (and therefore disqualify) the part-time
attorney’s partners and associates in private
practice. See N.Y. State 450 (1976) (if part-time
town attorney is disqualified, then his firm is
also disqualified from representing private cli-
ents in matters where clients may need building
permits, zoning variances, etc., from the town).

Turning to our fourth question, can a screening
mechanism prevent imputation of the conflict?
No. Under Rule 1.11(b)(1), screening mecha-
nisms apply only to former government employ-
ees moving to private practice. Screening cannot
prevent imputation of a current employee’s con-
flicts to the other attorneys in the government
office.

However, screening is not the only solution. If
the part-time attorney stops working at Social
Services, then the imputation will cease. Social
Services may then continue prosecuting the
parents for abuse and neglect as long as Social
Services lawyers do not possess confidential
information about the Respondent that the part-
time attorney represents in private practice. See
Rule 1.10(b) (when a lawyer terminates an asso-
ciation with a firm, the firm may not oppose any
client of the terminated lawyer if any lawyer in
the firm still has confidential information about
the terminated lawyer’s client).

Alternatively, if the part-time attorney can and
does ethically withdraw from representing the
Respondent in the unrelated criminal matter,
Social Services may continue to prosecute the

Respondent (who would now be the part-time
attorney’s former client) for abuse and neglect.
Since the facts state that the criminal matter is
not substantially related (and is indeed unrelat-
ed) to the abuse and neglect proceedings, Social
Services would not need the consent of the part-
time attorney’s former client pursuant to Rule
1.9. See N.Y. State 788 (D.A.’s office may contin-
ue prosecuting former client of part-time D.A. as
long as criminal prosecution is not substantially
related to matter in which part-time prosecutor
represented defendant in private practice.)

Conclusion

23. The part-time Social Services attorney may not
represent the Respondent in abuse and neglect
proceedings brought by Social Services. The
full-time attorney is disqualified from repre-
senting Social Services in the child neglect and
abuse proceedings against the Respondent
while the part-time attorney is representing the
Respondent in the unrelated criminal matter.
These conflicts of interest are not curable by
consent or by screening, but may be cured if the
part-time attorney either terminates his associa-
tion with Social Services or withdraws from
representing the Respondent in the unrelated
criminal matter.

Endnote

1. The inquirer has informed the Committee that the criminal
proceeding is “unrelated.” We accept that representation for
purposes of this opinion and we understand it to mean that
the criminal proceeding involves a different factual setting,
although it is difficult to imagine how the existence of a
criminal proceeding, and the facts relating to the criminal
proceeding, would not be potentially germane to Social
Services in prosecuting a neglect and abuse proceeding
involving the Respondent. Cf. Rule 1.9, cmt. [3] (explaining
meaning of “substantially related”).

(14-10)
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