
This will be my fi nal 
message after two years as 
the Chair of this Section. We 
have accomplished a lot but 
still have much more that 
we can do. We have two ac-
tive committees that hold 
meetings at regular intervals 
that are well attended—
Business Law chaired by 
Lew Tesser and Election 
and Government Affairs 
chaired by Jerry Goldfeder. 
These are both excellent committees where members 
can learn substantive law. Recently, David Hernan-
dez, former Chair of the Puerto Rican Bar Association, 
joined the GP Section and agreed to become the Chair 
of a Diversity Subcommittee of the General Practice 
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Section. We held a kickoff meeting on March 14th at 
Brooklyn Borough Hall that was very well attended. I 
got the chance to meet many Brooklyn members and 
prospective members including members that I know 
only from the Listserve. We hope to expand these 
meetings to other boroughs of New York City and the 
surrounding counties as well as upstate. We also hope 
to activate committees in real estate and trusts and 
estates. If anyone is interested in chairing a committee 
or joining a committee, please contact me. There is no 
charge for committee membership. You only have to be 
a member of this Section.

Membership has been holding steady at slightly 
above 2,000 members but, as always, the overall 
NYSBA goal is to increase membership and to try to 
get more members to be active in the Section. Like 
a professional sports team, we hope to get younger 
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fi nd a job and have huge debts for student loans to pay. 
The claim is that the schools fraudulently represented 
employment statistics for recent graduates. It appears 
that most of these actions will be dismissed but the 
problem will remain. There are large numbers of recent 
graduates who cannot fi nd jobs or if they fi nd a job, 
cannot fi nd another job. There is no mobility and recent 
graduates are often stuck in a dead end job.

Many recent graduates are opening their own 
practice because they have no other alternative. Mem-
bership in the Section and just reading the questions 
and answers on the Listserve can be a terrifi c learning 
experience for new lawyers starting their own practice. 
The law is still a great profession. The GP Section exists 
to help you grow your practice.

Finally, I want to welcome and introduce my suc-
cessor, Zachary Abella, and thank you all for giving me 
the opportunity to serve as Chair of the General Prac-
tice Section for the past two years. 

Regards,
Martin S. Kera, Esq.

Chair

members. We also want more of those members to be 
women and of diverse background.

Computer fi ling is taking over in litigation and real 
estate. E-fi ling is now mandatory in Westchester and 
Rockland Counties, most cases in New York County 
and commercial cases over $75,000 in Kings County. 
Medical malpractice cases must be e-fi led in Bronx 
County. The requirement to e-fi le should spread by the 
end of this year. It can be tricky and is probably a little 
different in each county. You should read the rules and 
talk to the Clerk because not everything is clear in the 
rules. Filing an order to show cause with a temporary 
restraining order is especially tricky because you have 
to e-fi le a preliminary order to show cause and then 
take the papers to court. In real estate, use of ACRIS is 
now mandatory in all counties except Richmond Coun-
ty. Westchester County requires use of its PREP System.

The law is under attack in a new way. Florida’s 
“Stand Your Ground” law is front and center in the 
news headlines with the Trayvon Martin-George Zim-
merman case. The Supreme Court will soon decide 
whether Obamacare is constitutional. Law graduates 
are suing their law schools alleging that they cannot 

Are you feeling 
overwhelmed?  
The New York State Bar Association’s Lawyer 
Assistance Program can help. 

NEW YORK STATE BAR ASSOCIATION
LAWYER ASSISTANCE PROGRAM

We understand the competition, constant stress, 
and high expectations you face as a lawyer, judge 
or law student. Sometimes the most diffi cult 
trials happen outside the court. Unmanaged 
stress can lead to problems such as substance 
abuse and depression.  

NYSBA’s LAP offers free, confi dential help. All 
LAP services are confi dential and protected 
under section 499 of the Judiciary Law. 

Call 1.800.255.0569
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As the Co-Editors of 
One on One, we endeavor to 
provide our members and 
readers with a great selec-
tion of topical articles on 
issues affecting the varying 
and diverse areas of law in 
which our General Practice 
Section members practice. 
This issue, we are pleased 
to offer you the following 
articles, which we hope will 
be found very helpful and 
informative:

New York’s Lien Law: The authors, Joshua Stein 
and Colin Bumby, discuss Articles 2 and 3-A of the Lien 
Law, the governing statutes regarding mechanic’s liens 
on construction projects. They analyze the two types 
of liens that may be asserted by vendors and general 
contractors against the owner of a project, including the 
notice of mechanic’s lien recorded against real property 
and rights in and to “trust assets” as “trust benefi cia-
ries.” Written for the intended audience of property 
owners, the authors run down the requirements of a 
valid lien and trust claim, as well as steps that owners 
may take to limit and minimize potential liability.

Changes in Wages Law: In an article by Joel J. Gre-
enwald, the managing partner of an employment and 
labor law fi rm, he writes about the new Wage Theft 
Prevention Act (WTPA) enacted by New York State. The 
WTPA substantially increases the penalties and expo-
sure to civil liability of employers for their failure to pay 
minimum or overtime wages and not keeping proper 
records. New requirements include disclosing to em-
ployees certain information, including rate of pay, how 
the pay is calculated, and regular payday.

Long-Term Care Insurance: Long-term care insur-
ance is an important part of an estate plan, states Jeffrey 
A. Asher, head of the Elder Care practice at Eaton & Van 
Winkle LLP. Considering that the fastest-growing seg-
ment of the population are people ages 85 and older, 
the author believes that long-term care insurance is one 
of the necessary components of a comprehensive elder 
care plan. This type of insurance may be especially im-
portant when negotiating between Medicaid eligibility 
and transfers of assets, where the “look back” provisions 
come into play. 

Judges of the Court of Appeals: In an article by 
Spiros A. Tsimbinos, he offers our readers a brief biog-
raphy of each of the seven Judges of the New York State 
Court of Appeals. The article lists the schools attended 
and prior experience of the judges, namely: Chief Judge 
Jonathan Lippman, Judges Carmen Beauchamp Cipar-
ick, Victoria A. Graffeo, Susan Phillips Read, Robert S. 
Smith, Eugene F. Pigott, Jr. and Theodore T. Jones, Jr.

 From the Co-Editors
Interest in Wrongful 

Death Cases: David Schul-
ler provides insight into the 
recent decision of the New 
York State Court of Appeals 
to overturn a century’s worth 
of case precedent concern-
ing pre-verdict interest on 
wrongful death awards. 
There has always been a di-
chotomy between personal 
injury and wrongful death 
cases concerning the date 
from which interest would be 
added to the verdict amount. In Toledo v. Iglesia Ni Chris-
to, the court declared: “We now conclude that the proper 
method for calculating preverdict interest in a wrongful 
death action is to discount the verdict to the date of li-
ability, i.e., the date of death, and award interest on that 
amount from the date of death to the date of judgment. ”

Insurance Law: The relationship between insur-
ers and their insured is defi ned from the “metes and 
bounds” of the insurance contract itself, states author 
Alecia Walters-Hinds, a partner at Lewis, Brisbois, Bis-
gaard and Smith. In her article, Ms. Walters-Hinds walks 
the reader through the rights and obligations of both 
insurer and insured.

Special Needs Trusts: An article by Anthony J. Enea, 
the Chair-Elect of the Elder Law Section of the New York 
State Bar Association and Past President and found-
ing member of the New York Chapter of the National 
Academy of Elder Law Attorneys (NAELA), discusses 
the relevancy and importance of creating a special needs 
trust for aging ”baby boomers” with the benefi ciaries 
in mind. He identifi es needs of both aging parents and 
their children concerning estate planning.

 Electronic Discovery: Co-Editor of One on One, 
Richard A. Klass, reports on the recent development in 
New York State’s First Department to adopt the Zubulake 
duty to preserve electronic evidence, including e-mails 
and other records, in order to avoid sanctions for spolia-
tion of evidence. Recognizing that electronic data is very 
valuable to litigation, the court in VOOM HD Holdings 
LLC v. EchoStar Satellite LLC declares that the duty to 
preserve is not only to take affi rmative acts to prevent 
destruction of data but also to turn off automatic dele-
tion functions of computer systems.

Articles should be submitted in a Word document. 
Please feel free to contact either Martin Minkowitz at 
mminkowitz@stroock.com (212-806-5600), or Richard 
Klass at richklass@courtstreetlaw.com (718-643-6063) to 
discuss ideas for articles.

Sincerely,
Martin Minkowitz and Richard Klass

Co-Editors

Martin MinkowitzRichard Klass
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Letter to the Editors

Dear Mr. Minkowitz and Mr. Klass: 

I read with great interest the recent issue of One on One and “Get a Bigger Bang for Your Buck in Di-
vorce” written by Jamie D. Svenson and Paul W. Siegel.

I found that the article is especially informative but obviously written well before the publication 
date of the magazine. For example, under the heading “Children as Exemptions,” the exemption for the 
2011 tax year is stated to be $3,700.00 per person. For the 2012 tax year, which was not mentioned, the ex-
emption is $3,800.00. 

In the same section there is a statement that “most preparers utilize the E-File system when prepar-
ing returns for their clients.” E-Filing is now mandatory for practically every tax preparer. It is no longer 
optional. 

Under the heading “Childcare as a Credit,” the statement is made that “only custodial parents may 
claim such credits and exemptions.” In practice, the parent who is to claim the exemption may be negoti-
ated. It is particularly important that a custodial parent have that exemption each year for at least one 
child in order to claim fi ling status as head of household. 

Finally, under “Remedies and Options,” the authors suggest that a party who wrongly fi les for an 
exemption may seek recovery in either “Small Claims or District Court so attorneys’ fees do not circum-
vent the entire recovery.” 

First, there are many courts throughout New York State which also have jurisdiction to entertain 
suits for money damages, such as the Justice Court, Town Court, County Court, etc. Second, the word 
“circumvent” was confusing to me because I do not believe that attorneys’ fees may “circumvent the en-
tire recovery,” but rather may “offset the entire recovery.” 

Substantially, the article is informative, clearly written and of signifi cant value, especially for attor-
neys in general practice who do not focus their prime attention to family law matters. 

Very truly yours,
Willard H. DaSilva

Past President
American Academy of Matrimonial Lawyers

New York Chapter
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assets from that trust, then Owner may incur liability to 
any Vendors that hold Liens or contracted directly with 
Owner.6

Owner will want to minimize its Article 2 and 
Article 3-A exposures if a Project goes bad, whether 
because of GC default or bankruptcy or otherwise. 
Owner will also want to: (1) complete the Project; (2) do 
so on time; and (3) do so on budget. As a practical mat-
ter, Owner will count itself lucky to achieve even the 
fi rst goal if GC gets into trouble. But the strategies sug-
gested here may help Owner achieve the best possible 
outcome under the circumstances.

As always, the legal rights, obligations, analysis, 
and strategy for any Project will depend on the facts 
and circumstances of that Project. That holds particu-
larly true for the Lien Law. Application of the Lien 
Law to any set of facts usually amounts to a diffi cult 
exercise, given: (a) the opacity of the Lien Law; (b) the 
limited scope of cases interpreting the Lien Law; (c) the 
fact-intensive nature of the scant case law that does ex-
ist; and (d) the history of surprises in this area, particu-
larly in Article 3-A.7

Thus, although this article seeks to offer a general 
roadmap, any Owner or its counsel must fully under-
stand the facts and think through the law that applies 
to them, and not rely on this summary. This article of-
fers only a rudimentary introduction to the Lien Law, 
and only from an Owner’s point of view.

I. Owner’s Obligations Under the Lien Law
This article fi rst summarizes an Owner’s exposure 

under Article 2, then turns to Article 3-A. It does so for 
three reasons, all discussed at greater length below:

1. Article 2 Lien claims have priority over Article 
3-A trust claims. Article 3-A expressly blesses 
the use of “trust assets” to pay Liens,8 and im-
poses extra liability on an Owner that applies 
Article 3-A trust funds to make payments that 
violate Article 2 priority rules for Liens.9

2. The Article 2 priority rules restrict an Owner 
much more than comparable rules under Article 
3-A.

3. Owner must therefore fi gure out how to con-
tend with its Article 2 obligations before it fi g-
ures out how to deal with Article 3-A.

This discussion focuses primarily on Owner’s Lien 
Law problems. For a typical Project, of course, most 
of the money will come from a construction lender. In 

A substantial commercial construction project (a 
“Project”) can go wrong in many ways. One common 
way occurs when the general contractor (the “GC”) 
becomes insolvent or otherwise trips and falls and can-
not fi nish the project. When that happens, the owner of 
the Project (the “Owner”) will fi nd itself in an awkward 
corner, potentially facing claims from parties that Own-
er didn’t even know existed.

When an Owner engages a GC under a traditional 
general contract, that GC agrees to build the Project 
for a fi xed fee1 and pay all subcontractors and material 
suppliers (collectively, “Vendors”2). At any point dur-
ing the Project, however, GC may drop the ball as sug-
gested above, or may default in other ways. In a perfect 
world, i.e., in an Owner’s fantasyland, GC will at that 
point have paid all its Vendors everything due them. 
GC will have funded these payments from money that 
Owner gave GC to pay for the Project.

More likely, however, GC will not be current in 
paying Vendors. To the contrary, GC’s problems will 
usually also lead to delayed Vendor payments. GC will 
have used funds from this Project to pay other debts or 
clean up similar messes on previous Projects. Or those 
payments may have funded home theater systems, 
birthday parties, and cruises in the Caribbean and 
elsewhere.3

Owner will derive cold comfort from the fact that 
GC remains liable to unpaid Vendors. As a practical 
matter, unless someone pays Vendors, they won’t keep 
working. Although Owner could conceivably fi nish 
the Project with replacement Vendors, that process will 
cause huge disruptions and delays. Moreover, Owner 
will fi nd some Vendors so vital that Owner cannot re-
place them.

In New York, Owner may also face direct claims 
against the Project and the real property on which it 
sits (together, the “Site”) from unpaid Vendors, as a 
result of New York’s “fl oridly complicated and impen-
etrably opaque”4 Lien Law (the “Lien Law”). The Lien 
Law gives Vendors two possible ways to make claims 
against Owner or the Site, in addition to any direct con-
tractual rights that any particular Vendor can assert.5

First, Lien Law Article 2 (“Article 2”) allows an un-
paid Vendor to fi le a mechanic’s lien against the Site (a 
“Lien”) and enforce that Lien.

Second, Lien Law Article 3-A (“Article 3-A”) creates 
a separate trust fund regime to protect GCs and Ven-
dors. Article 3-A makes Owner a statutory trustee over 
certain funds available for a Project. If Owner diverts 

Introduction to the New York Lien Law for Counsel to 
Owners of Troubled Construction Projects
By Joshua Stein and Colin Bumby
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Second, even if the Lien is valid, Owner faces ex-
posure only to the extent of the unpaid balance due the 
Lien holder when it fi led its Lien.16

Third, Vendor must have “substantially per-
formed” its contract before it can collect what it is 
owed under its contract.17 Otherwise, the Vendor can 
recover only in “quantum meruit.” Although the mea-
sure of damages based on “substantial performance” 
consists of the contract price less the cost of completion, 
the measure of damages in “quantum meruit” consists 
of the fair value of its work—measured not by the con-
tract balance, but instead by the reasonable value to 
Owner of Vendor’s labor and materials.18

 A court will generally hold that Vendor has “sub-
stantially performed” if Vendor can demonstrate that 
it “has in good faith intended to comply with the con-
tract,” and has substantially done so.19 Thus, if Ven-
dor’s work contains slight defects or deviations from 
the plans, it can still collect the unpaid balance of its 
contract minus any damage that resulted from defects 
or deviations.20 If, however, Vendor’s work is some-
what signifi cantly incomplete or defective—even, e.g., 
to the extent of as little as fi ve percent of the total value 
of the contract—a court may decide that Vendor has 
not “substantially performed.”21 As in so many areas of 
the law, and particularly the Lien Law, much depends 
on the particular facts and circumstances and how a 
specifi c court decides to view them.

The doctrine of “substantial performance” applies 
a little differently to an “installment contract,” a con-
tract structure often seen in construction. Here, Vendor 
accepts payments in installments based on Vendor’s 
completion of specifi ed tasks. An installment contract 
might say, for example, that Vendor will receive a per-
centage of the contract based upon completion of each 
fl oor in a multifl oor building. Vendor will be entitled 
to payment under its contract to the extent it has “sub-
stantially performed” each installment even if it has 
not “substantially performed” the entire contract.22 
Thus, if Vendor has substantially completed two of fi ve 
fl oors, it will be entitled to the contract price for only 
those two fl oors. For the other three fl oors, Vendor will 
be limited to “quantum meruit”—at least until Vendor 
substantially completes each of those three fl oors.

The doctrine of “substantial performance” should 
not be confused with the concept of “substantial com-
pletion” in many construction contracts.23 The Ameri-
can Institute of Architects (“AIA”) form construction 
contract defi nes “substantial completion” as the stage 
in the Project when “Owner can occupy or utilize the
[w]ork for its intended use.”24 Put another way, the 
AIA’s version of “substantial completion” occurs at the 
point when Owner can take benefi cial occupancy of the 
work.

some ways, a lender’s issues will overlap Owner’s. The 
Lien Law’s requirements for a “building loan contract” 
will, however, compound a lender’s headaches. This 
article does not cover the special concerns of a con-
struction lender.10

A. Owner and Article 2 

If a Vendor fi les a valid Lien under Article 2, 
Owner will need to pay that Lien or fi gure out how to 
get rid of it. If Owner doesn’t, then eventually the Lien 
holder can foreclose its Lien and force a sale of the Site. 
In the meantime, so long as a Lien remains in place, 
Owner may fi nd the Site unsaleable and unfi nanceable. 
Often, Owner cannot proceed with the Project either, 
because Owner’s lender will refuse to fund further 
advances.

Article 2 contains two sets of rules that Owner 
must understand.

First, Article 2 defi nes how much a Vendor can 
expect to successfully claim on its Lien. As against the 
rest of the Lien Law, these provisions are relatively 
comprehensible.

Second, Article 2 defi nes the priorities an Owner 
must follow if it wants to pay multiple Lien holders. 
These rules limit Owner’s freedom to play favorites in 
paying Lien holders.

1. Owner’s Liability to Mechanic’s Lienors

In general, Owner faces exposure for the amount 
a Vendor claims in a Lien only to the extent that: (a) 
the Lien is valid; (b) the Lien holder’s claim represents 
a reasonable estimation of the amount owed, and, (c) 
Owner still owes money to GC. If the Owner does not 
owe money to GC when a subcontractor fi les a Lien, 
but an open balance later arises, the Lien will attach 
only to the after-arising “Lien Fund.”11

First, Owner is only liable to a Lien holder if the 
Lien is valid. To obtain a valid Lien, the claimant must: 
(a) follow numerous technicalities to properly fi le the 
Lien,12 and (b) meet three substantive conditions in 
Lien Law Section 3. Those three substantive conditions 
are:

a. Vendor must fall within a certain class of per-
sons that provide materials or services that im-
prove property, which includes contractors, sub-
contractors, laborers, and material suppliers;13 

b. Vendor must have “permanently” improved 
Owner’s real property;14 and

c. Owner, or its agent (who can be GC or some 
other Vendor) must have requested, or at least 
consented to, the improvement.15
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of authority and latitude to fashion remedies as they 
see fi t.33 For context, an action to enforce a Lien takes 
the form of an action to foreclose a mortgage.34 This 
means that the action is one in equity.35 Against that 
backdrop, Owner must proceed with great care.

Article 2 priority rules do not follow the “fi rst-to-
fi le” priority rules that typically apply in real property 
law. As among Lien holders claiming from the same 
Project, order of fi ling does not matter.36 Instead, Lien 
holders will be treated the same regardless of when 
they fi led, with two important exceptions. First, if a 
Vendor does not fi le until after an earlier fi led Lien 
has been discharged, the late fi ling Vendor will lose 
any rights to whatever Owner paid the Lien holder 
who fi led fi rst.37 Second, if a Vendor does not fi le 
until after Owner has conveyed the property under 
a recorded deed containing the statutory covenant 
provided by Lien Law § 13(5), that Vendor will not be 
treated the same as those Vendors who fi led before the 
conveyance.38

The Lien Law sets four priorities as among valid 
Liens in a foreclosure action under Article 2:

1. Laborers for daily and weekly wages;39

2. Sub-Vendors;40

3. Vendors that directly supplied GC;41 and fi nally 

4. GC and other parties with whom Owner has 
contracted directly.42

Within each priority level, multiple Lien holders 
have “parity,” meaning they each take a pro rata share 
in proportion to their claims.43 Where a single contract 
covers more than one building, each Vendor should 
have a priority claim on the part of the real property or 
the particular building where such Vendor’s labor was 
performed or such Vendor’s materials were used.44

If Owner disregards these statutory priorities and 
chooses to pay certain favored Vendors fi rst, Owner 
should not face signifi cant penalties. Lien Law § 56 
states: “Payments voluntarily made upon any claim 
fi led as a lien shall not impair or diminish the lien of 
any person except the person to whom the payment 
was made.”45 Implicitly, Lien Law § 56 recognizes and 
permits voluntary payments of any Lien. Although 
payments made under Lien Law § 56 to certain Ven-
dors do not diminish the Lien of other Vendors, prac-
tically speaking, the payments work to reduce the 
overall Lien fund. First, most construction contracts 
will reduce the contract price payable to GC when 
Owner pays Vendors and Sub-Vendors directly. Second, 
GC will not be able to include the amount of the Lien 
Law § 56 payment to Vendor or Sub-Vendor in its Lien 
claim.

A construction contract will often require Vendor 
to demonstrate “substantial completion” as a condition 
to payment, or at least as a condition to the fi nal pay-
ment.25 The contract may also require Vendor to obtain 
a certifi cate from the architect stating that the work has 
been completed in accordance with the terms and con-
ditions of the contract, as a condition precedent to pay-
ment.26 Where a certifi cate is required, a Lien will not 
be enforced without such certifi cate, unless Vendor can 
demonstrate that it was unreasonably withheld.27

As a fourth limitation under Article 2, Owner’s li-
ability to Lien holders cannot exceed the total amount 
Owner owes GC.28 Each Vendor essentially steps into 
the shoes of GC in asserting claims against Owner (in 
effect becoming “subrogated” to GC’s claims against 
Owner), and those claims cannot exceed whatever 
claims GC could assert against Owner.29 As a result of 
this principle of subrogation, Owner owes Vendor only 
the lesser of:

a. Whatever GC owes Vendor when Vendor fi les 
its valid Lien, and

b. Whatever Owner owes GC when Owner re-
ceives notice of fi ling of that Lien. 

Similarly, if Vendor has contracted out part of its 
contract to some other Vendor (a “Sub-Vendor,” typi-
cally a subcontractor), Sub-Vendor becomes subrogated 
to Vendor’s rights. Thus, Sub-Vendor’s Lien is valid 
and enforceable only up to the amount, if any, still 
due and unpaid to Sub-Vendor from GC.30 If no funds 
are due, Sub-Vendors are relegated to their trust fund 
rights.31

Where GC owes Vendor funds, Owner would then 
owe Sub-Vendor the lesser of:

a. Whatever Vendor owes Sub-Vendor when Sub-
Vendor fi les its valid Lien,

b. Whatever GC owes Vendor when GC receives 
notice of fi ling of that Lien.

These “subrogation”-based limits are also subject 
to the requirements for “substantial performance” 
discussed above. If, for example, GC has not “substan-
tially performed” under its contract, then Vendor Lien 
holders will see their claims capped at GC’s “quantum 
meruit” damages, if any, instead of as described in sub-
paragraph “b” of the two preceding formulas.32

2. Priorities Under Article 2

If Owner must pay one Lien holder, Owner will 
probably fi nd it must pay many. If so, it will need to 
navigate the complicated and perilous Article 2 prior-
ity rules. These priority rules should, however, not be 
relied upon as written. They are nuanced, have been 
heavily litigated, and the Lien Law gives courts plenty 
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ries” as Vendors that hold valid “trust claims.”53 Most 
Vendors will, however, rarely have valid “trust claims” 
against Owner. That is because, under Lien Law §
71(3)(a), for the trust where Owner acts as trustee, 
“trust claims” means only “claims of contractors, sub-
contractors, architects, engineers, surveyors, laborers 
and materialmen arising out of the improvement, for 
which the owner is obligated.”54 Under New York law, 
Owner is “obligated” only to those Vendors that are in 
privity of contract with Owner55 or that have actually 
obtained valid Liens on the Site.56 In the typical case, 
Vendors who are “trust benefi ciaries” have obtained 
valid Liens, so their “trust claims” simply consist of 
whatever they can claim under Article 2. Sub-Vendors 
who are not in privity of contract with Owner—hence 
unable to claim against “trust assets” held by Owner—
may still have valid “trust claims” against the GC or 
other Vendors who have received “trust assets.”57

2. Article 3-A Priority Rules

Owner can pay favored Vendors fi rst out of the 
“trust assets”—even if those Vendors are not them-
selves “trust benefi ciaries”—if Owner follows a few 
simple rules.

Owner can pay any Vendor claim for a cost of 
improvement, and can apply any “trust asset” among 
Vendors as Owner chooses, so long as a court has not 
directed Owner to make particular payments of “trust 
assets.”58 A court will probably direct payments only if 
it fi nds that Owner has diverted “trust assets.”59 Owner 
can avoid diverting “trust assets” by following two 
precautions.60

First, Owner cannot use “trust assets” for any pur-
pose except the purpose of the trust. Virtually every 
payment Owner would want to make for the Project 
will probably meet that test, given that Lien Law § 
71 defi nes the “purpose of the trust” as “payment of 
the cost of improvement.”61 Courts have occasionally 
found that a few Project-related payments an Owner 
might want to make would fl unk that test, such as re-
funds to Owner for emergency advances, corporate ad-
ministrative costs, and attorneys’ fees.62 Despite occa-
sional exceptions like these, the “purpose of the trust” 
remains quite broad.

Second, Owner must keep records on the infl ow 
and outfl ow of “trust assets”—failing which, a court 
can decide that Owner has “diverted trust assets.”63 
Any diligent Owner can usually satisfy these record-
keeping requirements, though, because Owner should 
typically maintain most or all of the same records for its 
own purposes anyway.64 Owner’s failure to maintain 
these records could be disastrous should a “trust ben-
efi ciary” demand to examine them, especially if Owner 
could not reconstruct them quickly under pressure.65

Because Lien Law § 56 does not expressly limit 
an Owner’s liability, a court could conceivably frown 
upon46—and impose liability on account of—payments 
that an Owner makes to favored Vendors without re-
gard to Lien priority rules. No available case considers 
that specifi c question.

B. Owner as Statutory Trustee Under Article 3-A

Above and beyond Liens arising under Article 2, 
Lien Law Article 3-A establishes an entirely separate 
legal regime. Under this system, Owner can automati-
cally become a statutory trustee to hold certain “trust 
assets” for the benefi t of certain Vendors known as 
“trust benefi ciaries.”47 These “trust assets,” as provided 
for in Article 3-A, include funds that Owner receives 
in connection with an improvement of real property.48 
Funds that do not originate from any of the seven 
sources described in Article 3-A are not “trust assets.”49 
For example, Owner’s own invested equity capital 
does not constitute a “trust asset.”

Although any Owner may fi nd Article 3 a greater 
nuisance than Article 2, Article 3-A is, as a substan-
tive matter, not nearly as onerous as Article 2. Usually, 
Owner will not owe any Vendor more under Article 
3-A than Owner owes the same Vendor under Article 
2. Article 3-A also usually allows an Owner to pick and 
choose which Vendors to pay fi rst, but subject to one 
crucial caveat. If Owner violates the very limited prior-
ity rules in Article 3-A, Owner can face severe conse-
quences under New York Penal Law.50 It’s a crime!

1. Owner’s Liability to Vendors 

Owner’s potential liability under Article 3-A is 
staggeringly broader than under Article 2. Owner will, 
however, rarely owe Vendors more under Article 3-A 
than under Article 2. 

Owner potentially owes Vendors the entire amount 
of Owner’s “trust assets,” which consist of certain 
funds Owner has received or is due to receive to com-
plete the Project. Owner’s “trust assets” include its con-
struction loan proceeds plus any availability—includ-
ing future availability—under the construction loan. 
The “trust assets” in Owner’s hands could also include 
other funds Owner received, or Owner’s rights of ac-
tion for payment of funds in connection with the Site.51 
Owner should note that if a single construction loan 
agreement governs the entire Project, this will create a 
single pool of “trust assets,” even if multiple notes and 
mortgages exist. If multiple construction loan agree-
ments govern different pieces of the Project, multiple 
pools of “trust assets” will exist.52

From this large pool of “trust assets” under Article 
3-A, however, only a certain limited class of Vendors 
will actually have the right to make claims as “trust 
benefi ciaries.” Lien Law § 71(4) defi nes “trust benefi cia-
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c. What do these Vendors owe their Sub-Vendors?

d. To what extent have GC and Vendors substan-
tially performed under their contracts?

e. Which Vendors have fi led Liens?

f. Of the various GC and Vendor claims, how 
much covers labor?

g. How much retainage does Owner still hold, and 
what claims does Owner anticipate against the 
retainage?

2. Sources of Information 

With any luck, Owner will already have main-
tained the records that Article 3-A requires. But those 
records, even when combined with information in No-
tices of Lien, will probably not give Owner a full pic-
ture of the Project. Owner should turn to other sources, 
including:

a. GC’s records;

b.  Vendor records;

c.  A full title search of the Site, to include an exam-
ination of any unrecorded but fi led documents 
under the Lien Law;

d.  A litigation search on GC and perhaps major 
Vendors; and 

e.  Physical inspection of the Site. 

GC’s records probably constitute Owner’s best 
source of information, though Owner may have diffi -
culty obtaining them, depending on the terms of Own-
er’s contract with GC, Owner’s leverage against GC at 
the time, and GC’s willingness to cooperate. Owners 
should consider retaining a forensic accounting fi rm to 
assist in unraveling the mess.

Even if the construction contract does give Owner 
the right to review GC’s payment records, GC might 
just tell Owner to take a fl ying leap—especially given 
that GC knows Owner will probably soon terminate 
GC’s contract anyway. Owner might have better luck 
by seeking the assistance of a cooperative Vendor. In 
doing so, Owner would indirectly take advantage of 
Article 3-A, which makes GC a statutory trustee of its 
own Article 3-A trust. As a result of that trust, Article 
3-A allows Vendors to demand copies of GC’s records. 
Still, even if a cooperative Vendor exists, that Vendor 
may need a month to obtain GC’s records. Finally, if 
GC becomes subject to bankruptcy or similar protec-
tion, GC’s records may become publicly available.

C. Complete the Project: Dealing with the Lender

For Owner to achieve its primary goal, completing 
the Project, Owner will typically need a source for more 
funds. If a Lien has been fi led against the Project, this 

If Owner does not follow these two simple rules 
in disbursing trust assets, Owner may face dire con-
sequences. Courts have wide latitude to fashion the 
“appropriate” relief to protect “trust benefi ciaries.”66 
Courts can recover “trust assets” disbursed to third 
parties, require Owner to replenish the trust, limit 
Owner’s authority over the trust, direct Owner to 
distribute trust assets based on a set priority scheme, 
and hold Owner (or certain Owner agents) liable for 
damages. The Lien Law even contemplates criminal 
liability.67 

II. Owner’s Strategies to Contend with Lien 
Law

Owner can and should plan a strategy early in the 
life of any Project—and certainly as soon as a problem 
erupts, although at that point it can be too late—to min-
imize Owner’s exposure to a fi nancially troubled GC, 
so Owner can come as close as possible to achieving its 
three goals: completing the Project, doing so on sched-
ule, and doing so on budget. This section of the article 
discusses some measures that Owner and its counsel 
might consider taking.

A. Prepare the Battlefi eld

Contracts between Owner and GC must address 
the handling of Liens. In general, Owner should re-
quire GC to secure the discharge of Liens in fairly 
short order. Until Liens are discharged, Owner must 
be exceedingly careful before disbursing funds to GC, 
because payments made to a GC after Owner receives 
notice of a Vendor’s Lien will not reduce that Lien, and 
Owner may end up paying twice for the same work.

B. Gather Information

Owner may not know its GC has been delinquent 
in paying Vendors until the moment Owner receives 
a Vendor’s Notice of Lien.68 With its bubble of bliss-
ful ignorance burst, Owner should promptly take all 
reasonable steps to collect information about its Project 
to (a) understand the whole picture, (b) plan Owner’s 
strategy and (c) prepare to defend itself in court.

This information gathering should be given the 
highest priority. It may amount to a time-consuming 
ordeal. Even while Owner collects information, Owner 
will need to make some strategic decisions. Additional 
Notices of Lien will probably arrive during this pro-
cess, further complicating matters.

1. Information Owner Needs

Owner will want answers to a variety of questions, 
including:

a. How much does Owner owe GC under the 
contract?

b. How much does GC owe to Vendors under their 
contracts? 
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E. Assume Contracts with Vital Vendors and 
Consider Replacing GC

If Owner can assure access to funds to complete the 
Project, Owner’s next challenge will be to try to stay as 
close to schedule as reasonably possible in fi nishing the 
Project. To do that, Owner may want to try to convince 
vital Vendors to stay on the job and fi nish their work. 
Otherwise, Owner risks further delays to the Project 
while Owner seeks new Vendors.

Owner’s general contract with GC will often al-
low Owner to assume the contracts of any Vendors it 
chooses, such as the vital Vendors. Before Owner does 
so, it should consider three issues:

1. Owner must confi rm that its general contract 
does allow it to pick and choose which Vendor 
contracts to assume. Many, probably most, gen-
eral contracts follow the AIA’s standard general 
contract, Form A201. That form gives Owner the 
ability to obtain the assignment of any Vendor 
contracts that it so chooses.76 Owner must fi rst, 
however, terminate the general contract “for 
cause.”77 GC’s failure to properly pay Vendors 
constitutes suffi cient cause under Form A201.78

2. Owner must confi rm that the appropriate court 
allows it the fl exibility to choose which contracts 
it assumes—even if the general contract grants 
this fl exibility—a question outside the scope of 
this article. Owner should also consider its lon-
ger term business relationships with the various 
Sub-Vendors when deciding which contracts to 
assume and which to terminate.

3. Third, Owner must be sure not to inadvertently 
assume any contracts it did not want to assume. 
Owner should assume the contracts of vital Ven-
dors only if it can do so without assuming the 
contracts of non-vital Vendors. If Owner can’t, 
then it should try to negotiate new contracts 
with new vital Vendors. As a practical matter, 
Owner should try to negotiate these new con-
tracts before it terminates its contract with GC. 
Otherwise, vital Vendors might stop work, in 
an attempt to obtain better contract terms from 
Owner. Owner’s agreement with GC should, 
ideally, require GC to give Owner copies of all 
contracts with Vendors promptly after being 
executed, and should state that GC automati-
cally assigns those contracts to Owner following 
a default, termination of the General Contract, 
and Owner’s election to assume any affected 
contracts.

Owner should also take steps to try to limit poten-
tial recoveries by Vendors whose contracts Owner has 
assumed. Before assuming a contract, Owner should 

will usually constitute a default under Owner’s con-
struction loan and excuse the lender from further fund-
ing. The documents will, however, usually let Owner 
solve that problem by bonding the Lien.69

Once Owner knows a Lien has been fi led, Owner 
will usually want to notify its construction lender—so 
the lender hears about the problem fi rst from Owner 
rather than from a regular title continuation—and 
be ready to answer the lender’s questions about the 
Lien. These questions will usually not vary much from 
the questions Owner will ask about the same Lien, 
as described above. More generally, the construction 
lender’s agenda will largely overlap Owner’s agenda, 
except that the lender will have some unique burdens, 
concerns, and risks driven by the “building loan” pro-
visions of the Lien Law70 and a major recent surprise 
from the New York Court of Appeals in interpreting a 
lender’s risks under Article 3-A.71 That lender-specifi c 
rat’s nest lies beyond the scope of this article.

D. Bond the Project

The fi ling of a single Lien can function much like 
a drop of blood in a tank of sharks. Other Vendors will 
race to fi le their own Liens, further complicating Own-
er’s Project and relations with its construction lender.

Owner can, in theory, prevent other Vendors from 
fi ling additional Liens against the Site by fi ling a bond 
under Lien Law § 37.72 After Owner fi les such a bond, 
any future Liens will attach to the bond, not the Site.73 
A § 37 bond is, however, quite expensive, typically 
costing 1% to 2% of the bond amount. It also requires 
Owner to deliver substantial credit support, perhaps 
at least the remaining cost of the Project plus some 
cushion, typically very unpalatable or even impossible. 
Finally, such a bond gives Lien claimants tremendous 
leverage going forward, as it gives them security far 
superior to a claim against real property. Thus, Owner 
may not choose to fi le such a bond. One advantage of 
fi ling a Lien Law § 37 bond arises from the likelihood 
that Vendors may not pay enough attention and may 
still fi le Liens, instead of claims against the bond. If 
a Vendor does not re-fi le correctly within the time al-
lowed for fi ling, it will no longer have a valid claim 
against the bond.74 Although such Vendors may have 
a malpractice claim against the attorney who was 
engaged to enforce the Vendors’ rights (and forgot to 
check whether a bond had been fi led), they will no lon-
ger have a claim against Owner.

Should Owner decide to fi le such a bond, it should 
do so as soon as possible. In many cases, a bond under 
Lien Law § 37 does not discharge Liens that Vendors 
fi led before Owner posted the bond, and Owner will 
have to fi le a separate bond for each Lien under Lien 
Law § 19.75



NYSBA  One on One  |  Spring/Summer 2012  |  Vol. 33  |  No. 1 11    

io—an insolvent GC and a largely incomplete Project—
it would seem highly likely that at least some party will 
have not substantially performed. If Owner can suc-
cessfully assert that GC or a Vendor (or several) has not 
substantially performed, Owner can avoid paying the 
full Liens.79 Though these Lien holders will be left with 
a remedy of quantum meruit, they face an uphill battle 
to collect. Given that Project completion will probably 
require Owner to pay more than what it agreed to pay 
GC to complete the Project, Owner may be able to ar-
gue that it did not benefi t from the Lien holders’ work 
beyond what Owner has already paid.

Owner might also challenge the validity of any 
Liens. If Owner can successfully claim that a Lien hold-
er does not meet one of the three substantive condi-
tions of having a Lien (as summarized above), Owner 
may eliminate all payments under Article 2 to that Lien 
holder. 

Owner might also assert that Liens were not prop-
erly fi led because they violated one of the many techni-
cal requirements for fi ling a Lien.80

Before making any substantive or procedural chal-
lenge to a Lien, Owner will typically want to wait until 
after the deadline for fi ling (or re-fi ling) a Lien has 
passed—eight months from Project completion—before 
asserting its claim.81 After that point, if Owner success-
fully challenges a Lien, the Lien holder will probably 
not be able to re-fi le.82

Finally, Owner can challenge whether the amounts 
a Vendor claims in its Lien are reasonable. Any Notice 
of Lien must include the Lien holder’s statement of 
the agreed price or value of the labor performed and 
materials furnished when the Vendor fi les its Lien.83 
The Lien holder’s claim must be reasonable based on 
the balance due. Owner can sometimes challenge the 
Lien amount on that basis. In addition, in the rare case 
where Owner can demonstrate that the Lien holder 
willfully exaggerated the amount of the Lien, the court 
can declare the Lien void and force the Lien holder to 
pay Owner damages, including bond premiums, and 
a penalty equal to the exaggerated piece of the Lien.84 
The Lien holder will also have no right to fi le another 
Lien for that claim. Unfortunately for Owner, how-
ever, Lien claimants do not often willfully exaggerate 
their claims, and Owner may have trouble proving 
willfulness,85 which must be established in the trial of 
the foreclosure action.86 The question cannot be deter-
mined on motion prior to trial.87

2. Avoid Article 3-A Violations

Owner should take great care not to violate Article 
3-A, such as by diverting “trust assets” away from the 
purpose of the trust or by failing to keep proper re-
cords. As long as Owner complies with Article 3-A, it 
can pay its vital Vendors in whatever order it chooses 

obtain an estoppel certifi cate from Vendor confi rming 
the absence of defaults, other than payment, and es-
tablishing an agreed schedule for the payment of any 
balance for work already performed. In some cases, 
Owners have been known to condition their assump-
tion of a contract upon Vendor’s agreeing to fi rst pur-
sue GC for the open balance before asserting any part 
of that open balance against Owner. In essence, this ar-
rangement gives Vendor a choice between (A) asserting 
only limited remedies against Owner but being paid 
to complete the Project and (B) being terminated from 
the Project, but retaining its Lien rights. If construction 
lending is involved, any fi led Liens will need to be dis-
charged, which in turn may make the fi rst alternative 
more palatable.

Finally, Owner may want to stop paying the re-
maining (non-vital) Vendors and GC. Although this 
will probably precipitate litigation, Owner has tech-
niques available to minimize the resulting liability.

F. Minimize Exposure to
Non-Vital Vendors

By selectively taking over contracts with vital Ven-
dors, Owner may increase its chances of completing 
the Project and doing so on schedule. As its remaining 
goal, Owner will want to stay as close to budget as it 
can. This will require fi nding ways to pay Lien holders 
less than what they claim in their Liens—but without 
violating Article 3-A.

1. Minimize Funds Owner Must Pay to Lien 
Holders

From Owner’s perspective, any payments Owner 
pays to resolve claims of non-vital Vendors are es-
sentially wasted, because they give Owner very little 
benefi t. These Lien holders will have probably already 
fi nished their work—given that otherwise they could 
not establish “substantial performance” (or “substan-
tial completion” under the construction contract). Thus, 
any further work they might perform will not deliver 
to Owner any additional value. Owner should keep in 
mind, however, that a non-vital Vendor that has dem-
onstrated “substantial performance” or “substantial 
completion” will have a Lien for the value of its work 
and/or a claim for breach of contract. Owner must get 
rid of any fi led Liens unless it wishes to have an un-
marketable Site, an unhappy lender, and a substantial 
risk of foreclosure. Thus, to the extent Owner can, it 
should reduce the amount that it must ultimately pay 
Lien holders to resolve the Liens. The Lien Law does 
give Owner several options to mitigate the amount 
Owner must pay.

As a particular compelling argument, Owner can 
argue that a Lien holder (or a party to whom the Lien 
holder has become subrogated) has not substantially 
performed under its contract. Given the factual scenar-
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deliver to Owner a letter of credit, which Owner could 
draw upon if problems arose. Or Owner could require 
GC to deliver a payment bond, where a bonding com-
pany agrees that if GC does not pay its Vendors, then 
the surety will, up to the amount of the bond. Measures 
like these are often expensive. And if a GC’s credit is 
strong enough so GC can arrange measures like these, 
then traditionally any Owner would conclude that 
GC’s credit is also strong enough to make such mea-
sures unnecessary. Regardless of GC’s credit, however, 
Owner should remember that GCs sometimes do play 
games of the types that lead to trouble. And war stories 
abound regarding a GC who fi les a Chapter 11 petition 
with one entity on Monday and is back in business 
Tuesday with a new corporate entity using the plant, 
equipment, and other assets of the bankrupt entity.

Finally, Owner could try to hire a more creditwor-
thy and reliable GC. Such a GC may charge more. But 
Owner may fi nd that a GC with better credit means 
less likelihood of trouble. Of course, particularly after 
the events that have rocked the real estate and fi nancial 
worlds since late 2007, Owner might conclude that no 
one is as reliable as he or she seems. Owners may seek 
credit enhancement in the form of performance bonds 
that guarantee completion of the project, although 
the litigation that is needed to realize on these bonds 
sometimes makes their protection illusory. Other credit 
enhancements that are gaining acceptance in the con-
struction industry are standby credits, which are be-
yond the scope of this article.90

In any event, Owners must recognize that New 
York law provides very meaningful rights and rem-
edies for parties whose labor and materials go into a 
Project. The Lien Law is intended to help assure that 
those parties receive payment for their work. Owners 
must have a plan to ensure that these protected parties 
do not acquire the ability to derail the Project.

Endnotes
1. Owner may engage GC or, more commonly at least in New 

York City, a construction manager (“CM”). Under a traditional 
CM structure, Owner bears all fi nancial risks of the Project, and 
CM enters into contracts with Vendors as Owner’s agent. That 
mitigates many risks this article describes, but replaces them 
with others. A variation on a CM structure imposes obligations 
that are similar to conventional contracting, and is known as 
“Construction Manager at Risk.” Even more complications 
arise if the Owner elects to use the “Design-Build” method of 
project delivery, where one entity performs both design and 
construction under a single contract. A CM arrangement will 
sometimes switch to a GC arrangement once the CM satisfi es 
itself that very little risk remains in costing out the Project. This 
article considers only the implications of the GC structure for 
any Project. And this article limits itself to private/commercial 
Projects, as opposed to Projects undertaken for public agencies.

2. This article uses “Vendor” to refer to everyone—except GC—
who may be owed money for a Project. Not every Vendor can 
always assert the Lien Law rights this article describes. The 
lines drawn will vary among various routes to recovery. Some 

and can pay any remaining “trust benefi ciaries” out of 
any “trust assets” that remain. And, given that Vendors 
will in most instances be “trust benefi ciaries” when 
they also have claims for valid Liens, Owner will often 
not owe these “trust benefi ciaries” any more than it 
would have paid to satisfy their Lien claims, anyway. 
Although this is often the case, Owner should note 
that Vendors can be considered “trust benefi ciaries” 
whether or not they have fi led or had the right to fi le a 
valid Lien.88

Owner should also bear in mind that if it assumes 
contracts of vital Vendors, as this article suggests an 
Owner might consider doing, Owner will become 
“obligated” to those Vendors under Article 3-A. Thus, 
those Vendors will become “trust benefi ciaries” with 
trust claims equal to the full amounts of their contracts. 
Owners should always consider using an intermediary 
to act as a replacement GC going forward, or entering 
into separate new contracts if possible.

III. How Owners Can Plan Ahead to Prevent 
Lien Problems

The discussion above focuses on steps an Owner 
can take after a Project goes bad. If Owner could turn 
back the clock, though, or wanted to try to do better 
next time, what more could Owner do at the outset of 
a Project to prevent problems? This article concludes 
by offering a few suggestions. Some are just remind-
ers of “best practices” in running construction jobs. 
Others have not been typical in construction projects 
either because they are expensive or a GC will refuse 
to accept them. In today’s markets, though—at least 
until the next construction boom—GCs may decide to 
accommodate.

First, Owner can insist on monitoring the Project 
by requiring GC to keep good records and give Owner 
regular access to those records. Owner might condition 
any payments to GC on proof that GC has paid Ven-
dors. If owner can persuade GC to agree to such mea-
sures, Owner must also bear in mind the possibility of 
fraud. Such owners should consider engaging a foren-
sic accounting fi rm to keep an eye on the chicken coop.

Second, Owner can insist on having the right—
even before GC gets into visible trouble—to pay Ven-
dors directly, or through joint checks, instead of using 
GC as the middleman. Again, GC will typically object 
to any such arrangement. And Owner should note 
that any such arrangement could make Vendors into 
Article 3-A “trust benefi ciaries,” because Owner could 
be deemed “obligated” to Vendors.89 But if Owner’s 
payments to Vendors are voluntary, Vendors would 
probably not have rights until the payment is actually 
made.

Third, Owner could obtain third-party assurances 
that GC will pay its Vendors. For example, GC could 
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3. Case law has expanded the list to include, e.g., draftsmen, 
engineers, surveyors, and architects. See 21 LAURENCE S. 
TAUBER, GENERAL PRACTICE IN NEW YORK § 10.5, n. 1, 2 (Robert L. 
Ostertag & James D. Benson eds. 1998) (hereinafter Ostertag & 
Benson). 

14. See N.Y. LIEN LAW § 2 (“improvement” includes all work 
on real property and any work done on such property for 
its permanent improvement). N.Y. LIEN LAW § 2 defi nes 
“improvement” quite broadly. See Ostertag & Benson, supra note 
13, § 10.6. The requirement of a “permanent” improvement 
distinguishes between works that remain after the Project is 
completed, and those that are transient. Even more confusion 
arises because the law treats the value of temporary works as 
lienable if and when those works are the means by which the 
permanent improvement is accomplished.

15. See N.Y. LIEN LAW § 3.

16. See id. § 4(1).

17. See, e.g., Klinik v. 66 East 80 Realty Corp., 15 Misc. 2d 911, 913-
14, 185 N.Y.S.2d 1009, 1012-13 (Sup. Ct. N.Y. Cnty. 1959) (if 
contractor fails to fully perform under contract, contractor may 
still recover based on substantial performance). See id. for early 
cases discussing this issue. 

18. See Frank v. Feiss, 266 A.D.2d 825, 826, 698 N.Y.S.2d 363, 364 
(4th Dep’t 1999) (absent direct evidence of the reasonable 
value of the work performed or materials supplied, court can 
infer such value from the parties’ agreement); see also Pronti 
v. Smutzinger, 52 A.D.3d 1015, 1016, 861 N.Y.S.2d 148, 149 (3d 
Dep’t 2008) (price payable under void contract may evidence 
reasonable value for services).

19. See Cassino v. Yacevich, 261 A.D. 685, 687, 27 N.Y.S.2d 95, 98 
(3d Dep’t 1941) (fi nding that a builder may recover the contract 
price where he has in good faith intended to comply with the 
contract, and has substantially complied with it); see also Pfeil 
Const. Corp. v. Moley, 14 Misc. 2d 379, 382, 179 N.Y.S.2d 443, 
448 (Sup. Ct. Erie Cnty. 1958) (contract must be performed 
according to its terms, but trivial and innocent omissions 
trigger damages, not forfeiture).

20. See Spence v. Ham, 163 N.Y. 220, 226, 57 N.E. 412, 413 (1900) 
(“[t]he question of substantial performance depends somewhat 
on the good faith of the contractor. If [the contractor] has 
intended and tried to comply with the contract and has 
succeeded, except as to some slight things omitted by 
inadvertence, he will be allowed to recover the contract price, 
less the amount necessary to fully compensate the owner for 
the damages sustained by the omission.” (quoting Van Clief v. 
Van Vechten, 130 N.Y. 571, 579, 29 N.E. 1017, 1019 (1892)).

21. See Carefree Building Products, Inc. v. Belina, 169 A.D.2d 
956, 957, 564 N.Y.S.2d 852, 854 (3d Dep’t 1991) (whether 
performance was substantial turns upon facts of case). The 
court in Carefree listed a number of cases discussing substantial 
performance based on varying degrees of defi ciency: Fuchs v. 
Saladino, 133 A.D. 710, 715, 118 N.Y.S. 172, 176 (1st Dep’t 1909) 
(15%); Wilson Roofi ng & Painting v. Jobco-Kelly Assoc., 128 
A.D.2d 953, 955, 513 N.Y.S.2d 263, 265 (3d Dep’t 1997) (15%); 
Gompert v. Healy, 149 A.D. 198, 199, 133 N.Y.S. 689, 690 (2d 
Dep’t 1912) (25%); Mitchell v. Williams, 80 A.D. 527, 529, 80 
N.Y.S. 864, 866 (1st Dep’t 1903) (1/7th); Fox v. Davidson, 36 
A.D. 159, 162, 55 N.Y.S. 524, 524 (1st Dep’t 1899) (1/20).

22. EDWARD MARKS, JENSEN ON THE MECHANICS’ LIEN LAW OF THE 
STATE OF NEW YORK § 136 (4th ed. 1963) (hereinafter Jensen). 

23. See AIA Document A201, General Conditions of the Contract for 
Construction, art. 9, § 9.8.1 (2007), available at http://www.aia.
org/contractdocs/aiab081513 (hereinafter AIA Document A201).

24. Id.

25. See generally Jacob & Youngs, Inc. v. Kent, 230 N.Y. 239, 129 
N.E. 889 (1921) (plaintiff requested certifi cate of completion 
necessary for fi nal payment). 

Vendors, such as architects, will deal directly with Owner, not 
GC. The claims of such Vendors will be similar to GC’s. Other 
design professionals, such as engineers, and consultants, stand 
in a relation to the architect that is analogous to the contractor-
subcontractor relationship. This article does not discuss those 
claims separately.

3. This would violate Lien Law Article 3-A, which prohibits a 
GC from using funds from one Project to pay debts of another 
unless GC has paid certain Vendors at the fi rst Project. See N.Y. 
LIEN LAW §§ 70–79 (McKinney 2007), discussed at length below.

4. Kevin J. Connolly, Surprises Lurk in the Lien Law, N.Y. L.J., Aug. 
8, 2010, at 9.

5. Such direct contractual rights would include, for example, 
any Vendor contracts that Owner has guaranteed or assumed. 
Vendors might have other avenues to claim a direct contractual 
relationship with Owner. For example, Vendor(s) and GC could 
enter into a so-called “liquidation agreement,” which is an 
arrangement where GC assumes liability for Owner’s actions so 
as to pursue Owner on behalf of Vendors. For more about these 
agreements, otherwise beyond this article, see Barry, Bette & 
Duke, Inc. v. New York, 240 A.D.2d 54, 56, 669 N.Y.S.2d 741, 743 
(3d Dep’t 1998).

6. In an extreme case, diversion of trust assets also constitutes 
larceny. See N.Y. LIEN LAW § 79-a(1). Other parties, such as GCs 
and subcontractors, can also constitute “trustees.” Although 
this article does not exhaustively treat the trust fund obligations 
of these other trustees, any such trust follows the trust assets 
into the hands of transferees. This can sometimes produce 
surprises. For more on these surprises, see Connolly, supra note 
4. 

7. See Aspro Mech. Contracting, Inc. v. Fleet Bank, 1 N.Y.3d 324, 
805 N.E.2d 1037 (2004), for an example of how the New York 
Court of Appeals sent a chill down the spines of construction 
lenders, as this article will briefl y explain below. 

8. See generally N.Y. LIEN LAW § 79 (nothing in Article 3-A prevents 
enforcement of a Lien under Article 2 or 3; and neither such 
Lien nor its satisfaction amounts to diversion of trust assets or 
unauthorized preference).

9. See, e.g., In re Marcus Substructure Corp., 76 A.D.2d 926, 429 
N.Y.S.2d 722 (2d Dep’t 1980). The court considered a proposal 
to settle the claims of two classes of creditors—mechanics’ 
lienors under Article 2 and Article 3-A trust benefi ciaries who 
did not hold mechanics’ Liens—by paying each creditor pro 
rata without regard to their class status. The court rejected this 
proposal, holding that “a class of mechanic’s lienholders must 
take priority over a class of mechanic’s nonlienor benefi ciaries 
of a trust fund under [A]rticle 3-A of the Lien Law.” Id. 
(collecting cases in support). 

10. For more about construction loans, see JOSHUA STEIN, STEIN ON 
NEW YORK COMMERCIAL MORTGAGE TRANSACTIONS, § 5 (2006); 8 
WILLIAM X. WEED, WARREN’S WEED NEW YORK REAL PROPERTY § 
92.53 (5th ed. 2010) (hereinafter Warren’s Weed). 

11. See Brainard v. County of Kings, 155 N.Y. 538, 50 N.E. 263 (1898) 
(fi nding that if nothing is due to GC according to the contract 
when the Lien is fi led, but some amount later becomes due 
under the contract, the Lien attaches to the extent of that sum). 

12. See N.Y. LIEN LAW §§ 9–11. Failure to comply with these 
technicalities can trigger signifi cant problems for a Lien 
claimant. For example, LIEN LAW § 9 requires Lien claimants 
to include certain information in their notice of Lien. If they 
aren’t careful, these Lien claimants might, for example, forget to 
designate the block or blocks of real property to which the Lien 
will attach, which is required under LIEN LAW § 10. In addition, 
LIEN LAW § 11 requires Lien claimants to properly serve upon 
Owner their notices of Lien.

13. The statutory class includes contractors, subcontractors, 
laborers, materialmen (now often called material suppliers), 
landscape gardeners, and nurserymen. See N.Y. LIEN LAW § 
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 For instance, GCs and subcontractors who hire others on 
the Project also constitute trustees. See also N.Y. LIEN LAW § 
71. 

48. For a full list of Owner’s trust assets, see N.Y. LIEN LAW §§ 70(5)
(a)-(e), 71-a. 

49. See Bristol, Litynski, Wojcik, P.C. v. Elliot, 107 Misc. 2d 1005, 
436 N.Y.S.2d 190 (Sup. Ct. Albany Cnty. 1981) (funds to pay 
consideration expressed in the contract do not originate from 
any source described in N.Y LIEN LAW § 70(5), hence that 
section does not apply to the contract). 

50. N.Y. LIEN LAW § 79-a provides: “Any trustee of a trust arising 
under this article, and any offi cer, director or agent of such 
trust, who applies or consents to the application of trust funds 
received by the trustee as money or an instrument for the 
payment of money for any purpose other than the purposes of 
that trust…is guilty of larceny and punishable as provided in 
the penal law…” See also People v. Chesler, 50 N.Y.2d 203, 205, 
406. N.E.2d 455, 456, 428 N.Y.S.2d 639, 640 (1980) (discussing 
defenses to a charge of larceny in violation of Lien Law § 79-a). 

51. See supra note 48 and accompanying text. 

52. See N.Y. LIEN LAW § 70(2). 

53. See id. § 70(4).

54. § 71(3)(a) (emphasis added). 

55. A court may also fi nd Owner “obligated” to a Vendor if Owner 
agrees to pay GC and that Vendor by joint check. See Sabol & 
Rice, Inc. v. Poughkeepsie Galleria Co., 175 A.D.2d 555, 572 
N.Y.S.2d 811 (3d Dep’t 1991).

56. See Weber v. Welch, 246 A.D.2d 782, 784, 668 N.Y.S.2d 71, 72 
(3d Dep’t 1998). In Weber, Owner argued for dismissal of the 
“trust claim” of a Vendor who held a valid Lien. The court 
rejected Owner’s argument, holding that Vendor’s Lien made 
Owner potentially obligated to Vendor. For that argument to 
work, however, Vendor’s Lien must be valid. But see Innovative 
Drywall Inc. v. Crown Plastering Corp., 224 A.D.2d 664, 664, 
638 N.Y.S2d 722, 722-23 (2d Dep’t 1996) (Owner not “obligated” 
to a Vendor because Vendor’s Lien was defective and Vendor 
could not show Owner had any other contractual obligation to 
Vendor).

57. See Onondaga Commercial Dry Wall Corp. v. Sylvan Glen 
Co., 26 A.D.2d 130, 133, 271 N.Y.S.2d 523, 525 (4th Dep’t 1966) 
(plaintiff could not show it was benefi ciary of trust assets held 
by Owner, but could for trust assets received by contractor).

58. N.Y. LIEN LAW § 74(1). 

59. Fortunately for Owner, if a trust benefi ciary wants to show 
Owner diverted trust assets, the benefi ciary must prove exactly 
that—actual diversion of trust assets. Mere failure to pay 
the trust benefi ciary does not suffi ce. See Ryan Ready Mixed 
Concrete Corp. v. Caristo, 158 N.Y.S.2d 451 (Sup. Ct. Kings 
Cnty. 1959) 

60. Article 3-A does, however, contain a priority scheme if Owner 
“diverted” trust assets. See N.Y. LIEN LAW §77(8). 

61. Id. § 71(1). 

62. See Schwadron v. Freund, 69 Misc. 2d 342, 345, 329 N.Y.S.2d 
945, 950-51 (N.Y. Sup. Ct. Rockland Cnty. 1972) (“costs of 
improvements” did not include corporate administrative 
expenses, attorneys’ fees, or unrelated union benefi ts). 

63. A court will not automatically fi nd that Owner diverted trust 
assets merely because Owner cannot provide the records. Such 
failure does, however, constitute “presumptive evidence” of 
diversion, placing on Owner the burden of proving a negative. 
See N.Y. LIEN LAW § 75(4).

64. See N.Y. LIEN LAW § 75(2) (Owner must keep records for its 
trust, and allocate amounts based on any commingled bank 
accounts); see id. § 75(3) (listing records—trust assets receivable, 
payable, received and payments made—Owner must provide 

26. See AIA Document A201, supra note 23, at § 9.10.1. 

27. See Nesbit v. Braker, 104 A.D. 393, 394, 93 N.Y.S. 856, 856 (1st 
Dep’t 1905) (absent completion certifi cate, plaintiff needed to 
show a demand and unreasonable refusal by architect); see also 
Beecher v. Schuback, 4 Misc. 54, 55, 23 N.Y.S. 604, 606 (N.Y.C. 
C.P. Gen. T. N.Y. Cnty. 1893) (absent evidence that architect’s 
certifi cate was fraudulently or unreasonably withheld, recovery 
under contract was not possible). 

28. See N.Y. LIEN LAW § 4(1) (limiting liability to value or agreed 
price of labor and materials remaining unpaid when notice of 
Lien fi led).

29. Not every state limits Vendors’ claims in this way. Absent such 
a limitation, even if Owner paid GC, Owner still bears the risk 
that GC won’t pay Vendors. In these states, Owner must police 
GC. In New York, however, Owner has no obligation to see to 
GC’s proper application of funds.

30. See Ace Contracting Co. v. Garfi eld & Arma Assoc., 148 Misc. 2d 
475, 477, 560 N.Y.S.2d 382, 383 (Sup. Ct. N.Y. Cnty. 1990) (citing 
older cases to similar effect). 

31. Please see Section B below for a discussion of Vendor’s rights 
under Article 3-A.

32. See Electric City Concrete Co. v. Phillips, 100 A.D.2d 1, 4, 473 
N.Y.S.2d 608, 610 (3d Dep’t 1984) (lienors derive rights from 
those of GC and cannot exceed Owner’s balance due GC).

33. See N.Y. LIEN LAW § 45 (court may adjust and determine equities 
of all parties). 

34. Discussion of the fl uid law of foreclosure in New York is 
beyond the scope of this article, but readers should be aware 
that the rule that contracts will be generally enforced as written, 
articulated in Graf v. Hope Bldg. Corp., has been eroded to such 
an extent that Justice Cardozo’s ringing dissent has come to be 
accepted as the better rule. Justice Cardozo wrote: “however 
fi xed the general rule and the policy of preserving it, there may 
be extraordinary conditions in which the enforcement of such a 
clause according to the letter of the covenant will be disloyal to 
the basic principles for which equity exists.” 254 N.Y. 1, 11, 171 
N.E. 884, 887 (1930) (Cardozo, J., dissenting). 

35. See Brescia Constr. Co. v. Walart Constr. Co., 264 N.Y. 260, 265, 
190 N.E. 484, 486 (1934).

36. See N.Y. LIEN LAW § 13(1) (time of fi ling does not set priority of 
Liens).

37. See id. § 56. 

38. The mere fact that a conveyance recites the required trust fund 
covenant may not give it priority over Liens fi led later, if no 
fund was actually created. See Monroe Sav. Bank v. First Nat’l 
Bank of Waterloo, 50 A.D.2d 314, 317-18, 377 N.Y.S.2d 827, 830-
31 (4th Dep’t 1976).

39. See N.Y. LIEN LAW § 13(1). 

40. See id. § 56. 

41. See id. 

42. See generally Warren’s Weed, supra note 10, at § 92.50[3] 
(referencing N.Y. LIEN LAW §§ 13, 56; subcontractor has priority 
over subcontractor with whom he contracted and also over 
contractor with whom he contracted).

43. See N.Y LIEN LAW § 13(1).

44. See id.

45. Id. § 56 .

46. See generally M.F. Hickey Co. v. Imperial Realty Co., 65 Misc. 2d 
1088, 1094, 319 N.Y.S.2d 972, 979 (N.Y. Civ. Ct. N.Y. Cnty. 1970) 
(suggesting that if voluntary payments can defeat or diminish 
Lien rights of other Vendors, this seems inconsistent with N.Y. 
LIEN LAW § 56).

47. Many parties involved in a Project other than Owner can 
become trustees under Article 3-A. 
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79. The Lien claimant bears the burden of proof on the amount and 
validity of its claim, thus must prove substantial performance. 
See Nesbit v. Braker, 104 A.D. 393, 394, 93 N.Y.S. 856, 857 (1st 
Dep’t 1905) (plaintiff bore burden of proof of substantial 
performance). 

80. See supra note 12 and accompanying text for more details on 
these technicalities. 

81. See N.Y. LIEN LAW § 10 (notice of Lien may be fi led at any 
time during progress of work, or within eight months after 
completion of contract). 

82. The deadlines in N.Y. LIEN LAW § 10 differ dramatically for a 
Project that constitutes a “public improvement.” See id. § 12 
(deadline is 30 days after completion and acceptance of public 
improvement).

83. See id. § 9(4). 

84. See id. §§ 39 and 39-a.

85. Walker v. Security Trust Co., 85 Misc. 2d 614, 622, 379 N.Y.S.2d 
308, 316 (Sup. Ct. Monroe Cnty. 1976) (“willful” means more 
than just doing the act or failing to do the act, but rather an 
intentional and deliberate doing of the act or failing to do the 
act with a certain awareness). 

86. See Durand Realty Co. Inc. v. Stolman, 197 Misc. 208, 211, 94 
N.Y.S.2d 358, 361 (Sup. Ct. N.Y. Cnty. 1949), aff’d, 280 A.D. 758, 
113 N.Y.S.2d 644 (1st Dep’t 1952); see also Guzman v. Estate of 
Fluker, 226 A.D.2d 676, 678, 641 N.Y.S.2d 721, 724 (2d Dep’t 
1996) (citing Durand, willful exaggeration must be established 
at trial of foreclosure action). 

87. But see generally Joe Smith Inc. v. Otis-Charles Inc., 279 A.D. 
1, 5 107 N.Y.S.2d 233, 236 (4th Dep’t 1951) (when appellant 
succeeded in having Lien discharged at commencement of 
trial, this terminated foreclosure action, leaving court without 
authority to declare Lien void for willful exaggeration).

88. N.Y. LIEN LAW § 71(4). 

89. See id. § 71(3)(a) (“trust claims” can also mean any obligation 
of Owner incurred in connection with the improvement for a 
payment or expenditure defi ned as cost of improvement). 

90. See, e.g., Kevin J. Connolly, Security for Contract Performance, 24 
JOHN LINER REV. 2 (Summer 2010).
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to trust benefi ciary upon demand). Owner doesn’t have very 
much time to comply with any such demand, so should have 
the records ready.

65. See generally N.Y. LIEN LAW § 76 (entitling any trust benefi ciary, 
upon request, to examine the books or records, to make copies, 
or to opt for a verifi ed statement setting forth information in 
such books or records).

66. See id. § 77(3)(a). 

67. See id. § 79-a; see also People v. Miller, 23 A.D.3d 699, 803 
N.Y.S.2d 734 (3d Dep’t 2005). In Miller, a GC that used “trust 
assets” to pay bills and expenses associated with unrelated 
construction projects was convicted of 32 counts of grand 
larceny and sentenced to concurrent prison sentences, the 
maximum of which was 5 to 15 years.

68. In a Notice of Lien, Vendor must allege (among other things) 
the work it has done, the unpaid balance for that work, and 
Vendor’s right to a Lien. When someone says colloquially that 
a Vendor fi led a Lien, that usually means they fi led a Notice of 
Lien. See generally N.Y. LIEN LAW § 9 (required contents of notice 
of Lien). 

69. Id. § 37(1). 

70. The lender will need to make sure that any loan to pay for 
“costs of improvement” qualifi es as a “building loan” under the 
Lien Law. If the lender later modifi es the terms of the loan, this 
may require further nonintuitive measures to retain “building 
loan” qualifi cation. See generally id. § 2(5).

71. In Aspro Mech. Contracting, Inc. v. Fleet Bank, N.A., 1 N.Y.3d 
324, 330, 805 N.E.2d 1037, 1040 (2004), the New York Court 
of Appeals held that a mortgage lender that takes a security 
interest in Owner’s construction contract steps into the shoes 
of Owner and is thus a “trustee” under Article 3-A. The 
construction lender can solve the problem by fi ling a Notice of 
Lending. Such a fi ling only protects advances made up to fi ve 
days before the fi ling, on the date of fi ling or after the fi ling 
until the termination date specifi ed in the Notice. See N.Y. LIEN 
LAW § 73; see also, 33 ROBERT RUBIN, SARAH BISER & CATHERINE 
KETTLE BROWN, NEW YORK CONSTRUCTION LAW MANUAL § 9.76 
(2011 ed.).

72. See N.Y. LIEN LAW § 37 (upon approval of a bond, court shall 
discharge the property from Lien claims arising from contract 
described in such bond); see also Jensen, supra note 22, § 268.

73. N.Y. LIEN LAW § 37(5).

74. Id. § 37(5) (claimant must perfect Lien claim within statutory 
deadline for fi ling notice of Lien).

75. Compare In re Rockefeller Center, Inc., 238 A.D. 736, 738, 265 
N.Y.S. 546, 548 (3d Dep’t 1933) (§ 37 not intended to provide a 
method to discharge Liens fi led before delivery of bond) with 
Trustees of Hanover Square Realty Investors v. Weintraub, 
52 A.D.2d 600, 600-01, 382 N.Y.S.2d 110, 110 (2d Dep’t 1976) 
(suggesting a § 37 bond also discharges previously fi led Liens). 
See generally N.Y. LIEN LAW § 19 (discharge of a Lien for private 
improvement). 

76. See AIA Document A201, supra note 23, § 14.2.2 

77. See id. § 5.4.1. To terminate the AIA standard General Contract 
for cause, Owner must (a) have the architect certify that 
suffi cient cause exists to justify such action and (b) give GC 
seven days’ written notice. See id. § 14.2.2 

78. Id. §14.2.1. Cause would also arise if GC “repeatedly refuses 
or fails to supply enough properly skilled workers or proper 
materials; fails to make payment to Subcontractors for materials 
or labor in accordance with the respective agreements between 
the Contractor and the Subcontractors; repeatedly disregards 
applicable laws, statutes, ordinances, codes, rules and 
regulations, or lawful orders of a public authority; or otherwise 
is guilty of substantial breach of a provision of the Contract 
Documents.” 
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week until the violation is remedied, up to $2,500 for 
each employee. Also, if an employer fails to provide 
the wage statement information, the employee may re-
cover $100 a week until the violation is remedied, up to 
$2,500. In addition, an employee may recover an equal 
amount in liquidated damages plus collect his/her 
costs and attorney’s fees. Thus, it is crucial for employ-
ers to be in compliance.

The records required by the Act (i.e. the above no-
tices) must be kept for six years, and the Act contains 
a six-year statute of limitations, or time period during 
which a legal action could be brought for violations of 
the Act. 

Thus, these requirements hit employers two ways: 
fi rst, by directly increasing compliance costs; and sec-
ond, by enhancing the likelihood of private lawsuits 
by allowing private lawsuits to redress recordkeeping 
violations.

The federal Department of Labor is currently pro-
posing regulations2 which will require extensive new 
disclosures by all employers to their employees. Under 
the proposed rules, employers will have to notify their 
workers of their rights under the Fair Labor Standards 
Act, provide information regarding hours worked and 
wage calculation, and even perform an explicit “clas-
sifi cation analysis” of any workers, such as indepen-
dent contractors or purported exempt employees, they 
intend to exclude from the coverage of the FLSA and 
provide that analysis to workers. Again, this type of 
notice requirement is meant to bring the issue of cor-
rect pay and classifi cation to the employees. If such a 
regulation is passed, it will result in signifi cantly more 
costs to employers to analyze both the correct classifi -
cation of workers and to address the signifi cant liability 
associated with workers fi nding they were incorrectly 
classifi ed.

Other states have jumped on the bandwagon, too. 
For example, Maryland,3 Illinois4 New Mexico5 and 
Washington State6 have all passed their own anti-wage 
theft laws. The movement’s even trickled down to the 
local level: Miami-Dade County7 and the city of San 
Francisco8 have passed their own ordinances, too. And 
this just the tip of the iceberg: wage theft laws are be-
ing considered or have been passed in jurisdictions all 
across the country.

While the laws vary—and generally appear to not 
be as tough as New York’s law—what they all seem 
to have in common is increasing compliance burdens 

It has always been the law that employees must be 
paid all wages due them, and there have always been 
remedies for employees when they were not: the em-
ployee could complain to the federal or state Depart-
ment of Labor, and/or could bring a private lawsuit 
(either individually, or together with other, similarly 
situated workers). Without denying that some workers 
have been taken advantage of, and without denigrating 
how serious not being correctly paid is, there was no 
apparent epidemic of nonpayment sweeping the na-
tion, or any particular reason to think that the existing 
remedies didn’t work.

So if that’s the case, why are “anti-wage theft” laws 
starting to sweep the nation? 

New York State’s Wage Theft Prevention Act en-
acted in December 2010 is one of the most talked-about 
“anti-wage theft” laws. The Wage Theft Prevention 
Act (WTPA)1 increased the penalties and exposure to 
civil liability for failure to pay minimum or overtime 
wages, and reporting or record-keeping failures, while 
simultaneously increasing the record-keeping burden 
on employers. Under the Act, within 10 days of an 
employee’s start date, and annually each January there-
after, employers must provide employees with written 
notice of:

1. The employee’s rate of pay (including overtime 
rates, for nonexempt employees) (i.e. you have 
to inform employees of their classifi cation) 

2. How the employee’s pay is calculated (i.e. by 
piece, hour, shift, day, week, salary, commission, 
or other) 

3. Any allowances claimed by the employer as 
part of minimum wage (e.g. tip credit; or meal 
or lodging allowance) and 

4. The employee’s regular payday. 

The notices must be provided to the employee in 
English as well as the employee’s primary language.

In addition, each time wages are paid—so, each 
payday—employers must provide their employees 
with (a) written notice of the dates covered by that pay-
ment; (b) items 1, 2 and 3 above, and (c) the employee’s 
gross wages, itemized deductions from gross wages, 
and net wages. Employers will need to be able to show 
this information was provided as well.

If an employer fails to provide the proper annual 
or start-date notice, the employee may recover $50 a 

Anti-Wage Theft Laws: A Solution Creating More 
Problems Than It Solves?
By Joel J. Greenwald
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DISCLAIMER: The foregoing is a summary of the laws dis-
cussed above for the purpose of providing a general overview 
of these laws. These materials are not meant, nor should they 
be construed, to provide information that is specifi c to any 
law(s). The above is not legal advice and you should consult 
with counsel concerning the applicability of any law to your 
particular situation.

Endnotes
1. Fact Sheet: http://www.labor.ny.gov/formsdocs/wp/P715.

pdf.

2. http://www.dol.gov/regulations/factsheets/whd-fs-fl sa-
recordkeeping.htm.

3. MD Code Ann. Lab. & Empl. §§ 3-501 et seq, (2009).

4. 820 ILCS 115, (2010).

5. § 1 37-1-5, 50-4-32, 50-4-26, 50-4-26.1 NMSA 1978 (2009).

6. Chapter 42 of the Laws of 2010.

7. Miami–Dade Fla., Code of Miami-Dade County cha. 22 (2010).

8. San Francisco, Cal., Ordinance 101594 (2011).
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by increasing penalties and expanding liability while 
simultaneously making the government even more 
involved in “policing” wage issues than it has been in 
the past.

The problem is that to catch or deter a minority of 
businesses, all businesses have signifi cant new man-
dates and costs imposed on them. Overall, it’s reason-
able to predict that the aggregate cost to business will 
exceed any gains—but whether these laws are good or 
bad, they are. That means that businesses must adapt to 
them?

What can and should an individual business do? 
First, it’s vital to recognize that it is likely that the busi-
ness is, or will soon be, affected by one or more sets of 
wage theft rules or laws, on the federal, state, and/or 
local level. Second, it’s important to also recognize that 
these laws refl ect a sea change in the nation’s mood—
expect that any purported wage theft will be viewed 
harshly by regulatory agencies and the courts.

With all that in mind, it pays be to be prudent. 
Consult with employment counsel about both what 
laws now (or shortly will) affect your business, and 
have counsel analyze your wage-related practices for 
compliance. You may also wish to review your wage-
related practices from an economic as well as legal 
perspective. Your goal is to ensure full compliance with 
the law while also streamlining your processes as much 
as possible. If you can avoid fi nes and lawsuits (and 
bad publicity) while also using the opportunity to im-
prove your practices, you’ve met the challenge posed 
by these new rules successfully.
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priate, to pay for such care. For those for whom it is 
appropriate, we will help them prepare more long-term 
planning solutions, such as qualifying for Medicaid 
benefi ts.

The Costs of Long-Term Care
According to the Genworth 2010 Cost of Care sur-

vey,4 a person aged 75 years needing long-term care 
should anticipate paying, on average, around $48,000 
per year in home health care costs,5 around $40,000 
per year for assisted living facility costs, and around 
$117,000 per year for nursing home costs. According to 
the same survey, a person currently 55 years old and 
anticipating care in 20 years’ time will pay, at age 75, 
approximately $129,000/year for home care, $104,000/
year for assisted living facility, and $310,000/year for a 
nursing home.6 Needless to say, this can become very 
expensive very quickly.

A good Elder Law attorney will also help evaluate 
the fi nancial situation, prepare a realistic and appropri-
ate budget to pay for long-term care needs, and, when 
appropriate, prepare more long-term planning solu-
tions, such as qualifying for Medicaid benefi ts.

Medicaid Eligibility and the Transfer of Assets 
Planning Dilemma

There are generally two types of Medicaid cover-
age: Medicaid home care7 (also referred to as communi-
ty-based Medicaid), which provides home health care, 
some hospital coverage, doctor appointments, medi-
cations, etc. And, Medicaid nursing home care (also 
referred to as institutional Medicaid), which is care in a 
skilled nursing facility or similar institution.

To qualify for Medicaid, Medicaid recipients 
(whether for home care or nursing home care) may only 
keep a small amount of assets and income. As of the 
time of writing this article, a Medicaid recipient living 
alone may keep no more than $13,800 in non-exempt 
assets and have no more than $767 per month in in-
come (both of these amounts increase depending on the 
number of family members who live with the Medicaid 
recipient), plus an unearned income credit of $20 if the 
applicant is over 65, blind or disabled. An individual 
in a nursing home or similar institution is restricted to 
a personal needs allowance of $50 per month. Income 
includes Social Security payments, distributions from 
IRAs and other retirement accounts, interest and divi-
dends, etc. 

People are living longer.1 The number of persons 
aged 65 and over is expected to double by the year 2030 
and the fastest-growing segment of the population con-
sists of people who are 85 and older.2 Many experts are 
concerned that “aging issues” will reach a critical point 
as early as this year when the “baby boom” generation 
fi rst starts to reach the age of retirement.3 In this current 
political world, issues of health insurance, retirement, 
and long-term care are dominating discussions sur-
rounding the upcoming mid-term elections. For some, 
aging will bring continued health, enjoyable retirement, 
and fi nancial freedom. For others, aging will bring men-
tal disability, terminal illness, and poverty. For all, aging 
will bring an increased complexity to life.

As Elder Care attorneys we focus on issues of long-
term care, fi nancial management, assisted living, public 
benefi ts, and whether our clients can afford their long-
term care choices. The good Elder Care attorney will 
work closely with social workers, retirement coaches, 
geriatric care managers, fi nancial planners, and others, 
to create a comprehensive plan for our elder clients. The 
following shows how long-term care insurance (“LTC 
insurance”), as part of a comprehensive elder care plan, 
will address many of the needs discussed above.

The Need for Long-Term Care and Long-Term 
Care Solutions

A person needs long-term care when he or she suf-
fers from a chronic illness or condition, or has suffered 
a trauma, that will limit his or her ability to do certain 
things for himself or herself. These activities, or what 
we know as “activities of daily living” or ADLs, include 
such things as bathing, dressing, toileting, and eating. 
These activities may also include such things as doing 
household chores, preparing meals, food shopping, 
and/or managing his or her fi nances, or activities we 
call “instrumental activities of daily living” or IADLs. 
Alzheimer’s disease is a good example of a common 
chronic illness that, depending on how far the disease 
has progressed, will necessitate long-term care and 
long-term care solutions.

For most of our clients needing long-term care solu-
tions, we typically evaluate their fi nancial situations, 
prepare for them a Health Care Proxy and/or Power 
of Attorney evidencing their appointments of alternate 
decision-makers, help them prepare a realistic and ap-
propriate budget to pay for their long-term care needs, 
or help them get benefi ts, when necessary and appro-

Using Long-Term Care Insurance as Part of the
Elder Care Plan
By Jeffrey A. Asher
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of assets? In that case, (3) is false since the value of the 
transferred property will be brought back into the cli-
ent’s available resources and the client will be ineligible 
to receive Medicaid benefi ts for the duration of the cal-
culated penalty. 

The Role of Long-Term Care Insurance in the 
Qualifi ed Elder Care Plan

This article proposes an Elder Care plan utilizing a 
transfer of assets, together with a Medicaid Trust, and 
assumes the likelihood that Medicaid nursing home 
benefi ts may be needed within fi ve years. For purposes 
of this article, and the plan discussed herein, the reader 
needs to assume a few things:

1. We are not dealing with a situation where the 
client is imminently going into a nursing home 
and the family is looking for emergency Medic-
aid planning. For those situations, there are other 
planning options that are the subject of other 
articles. 

2. There are no qualifi ed donees with which to 
make exempt transfers for purposes of the trans-
fer of asset rules.

3. The client is of a certain age where the purchase 
of long-term care insurance is at least reasonable, 
if not easily affordable.

Example: Carla Client’s irrevocable 
income only trust (“Medicaid Trust”) 
was funded with $600,000 on May 1, 
2006, after the effective date (February 
8, 2006) of the new Medicaid rules.

Under the old rules, the transfer penalty would 
have been calculated as follows:

$600,000 ÷ $9,132/mo9 = 65.70 months
≈ 66 months ÷ 12 months = 5.50 years.

Under the old rules, the funding of the trust on May 
1, 2006 would have generated a 5 year and 6 month 
penalty beginning on May 1, 2006 and ending on No-
vember 1, 2011. Assuming that Carla Client would not 
have needed Medicaid to pay for her nursing home un-
til at least November 2011, this would have been a great 
result for the client and a great plan by the attorney.

However, the new rules did away with such plan-
ning. Under the new rules, assuming the facts above 
and further assuming that the client goes into a nurs-
ing home and applies to Medicaid on June 1, 2010, the 
transfer penalty is calculated as follows:

$600,000 ÷ $10,285/mo10 = 58.34 months 
≈ 59 months ÷ 12 months = 4.91 years.

The funding of the Medicaid Trust back on May 
1, 2006, will generate a penalty period of 4.91 years 

Giving assets away to qualify for Medicaid is not 
permitted. A Medicaid applicant who does so is “penal-
ized”—denied Medicaid benefi ts—for a period of time 
following the transfer; provided, however, that there 
are certain transfers which are considered “exempt 
transfers.” 

In determining the penalty period, Medicaid will 
“look back” at the applicant’s assets over a period of 5 
years. The “look back” period examines account state-
ments, deeds, tax returns, etc., intended to discover any 
transfer of assets which would disqualify an applicant 
from Medicaid.

The Defi cit Reduction Act of 2005 (“DRA”),8 enact-
ed on February 8, 2006, changed, among other things, 
the date on which the applicant’s penalty begins, fol-
lowing a transfer of assets. Under the “old rules” of 
Medicaid eligibility, relating to transfers prior to Febru-
ary 8, 2006, the penalty period, once it is calculated on 
the transfer, began on the fi rst day of the month follow-
ing the transfer of assets, regardless whether a Medicaid 
application was made or whether the applicant was 
otherwise eligible for Medicaid. 

Under the “new rules,” however, the transfer of 
assets penalty period begins, not on the fi rst day of the 
month following the original transfer as under the “old 
rules,” but on the date the applicant makes his or her 
Medicaid application, is in an institution receiving care, 
and would otherwise be eligible for Medicaid but for 
the transfer of assets. The DRA shifted the penalty pe-
riod from something that may have occurred in the past 
but hopefully and typically expired before the Medicaid 
application is made, to one not yet happening until the 
applicant needs Medicaid.

So, this leaves us in a bit of a planning dilemma. 
The good Elder Care attorney cannot advise his or her 
client to transfer an asset to qualify for Medicaid unless 
and until the client (1) enters and is in need of institu-
tional care, (2) makes a Medicaid application to pay for 
such care, and (3) has no other non-exempt assets such 
that the client is otherwise eligible for Medicaid.

If we wait until (1) and (2) are true, and then make 
the transfer of assets, then our client will be penalized 
from Medicaid benefi ts beginning on the date of the 
transfer because (3) would have been false. On the other 
hand, if the client makes the transfer of assets now 
when any of (1), (2), and/or (3) are false, and waits until 
(1) and (2) become true to make (3) true, then the client 
had better not need Medicaid within the fi ve years fol-
lowing the transfer. The best solution is that the client 
waits the fi ve years from the date of the transfer to ap-
ply to Medicaid. That way, Medicaid will not pick up 
the transfer within the look-back period.

But, what if, as happens many times, (1) and (2) 
become true, but it is within fi ve years of the transfer 
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Insurance Only policy and need to cover for home care 
services. 

Similar to Home Care Insurance Only policies, 
Nursing Home Insurance Only pays for nursing home 
care. It is used by individuals who have every intention 
of going into a nursing home, or anticipate that their 
condition will necessitate them going into a nursing 
home. And, individuals who purchase Nursing home 
Insurance Only policies typically have the fi nancial 
wherewithal to provide for their home care needs, but 
want to guard against the costs for nursing home care. 
Or, these individuals have already purchased a Home 
Care Insurance Only policy and need to cover for nurs-
ing home services. 

A Nursing Home and Home Care Insurance policy 
provides coverage for nursing homes and home care 
only. This policy should be less expensive than a Long 
Term Care Insurance policy, but does not cover as 
much. 

Long-Term Care Insurance is the broadest policy, 
and thus the most expensive. Typical Long-Term Care 
Insurance policies also cover adult day care facilities, 
assisted living facilities, and other such places. 

All LTC insurance policies in New York must offer, 
as an option, the “infl ation protection” benefi t which is 
designed to increase the daily benefi t amount over time 
to keep pace with infl ation. Otherwise, an individual 
could choose to increase the benefi t amounts at a future 
time. Under this option, the individual can increase the 
benefi t amounts every specifi ed number of years. How-
ever, choosing to increase the daily benefi t will also in-
crease the premiums based on the individual’s attained 
age at the time he or she increases the benefi ts.

Speaking with my long-term care insurance broker, 
I asked the question “for those people who don’t like 
LTC insurance, why don’t they?” His answer was: cost 
of the premiums and “because they don’t really under-
stand it.” As Elder Care attorneys we really cannot help 
with the cost aspect, since that is the responsibility and 
a function of the LTC insurance company and industry. 
But, we can help with the lack of understanding. 

The reason why people do not understand LTC is 
because it is not part of an overall comprehensive elder 
care plan. When LTC insurance is purchased outside 
of a qualifi ed planning process, people typically do not 
know whether to choose a “lifetime benefi t” or a term 
benefi t; they do not know how much to choose as a 
daily benefi t, nor whether or not to take the infl ation 
protection rider. Incorporating LTC insurance with an 
elder care plan gives the client a real understanding of 
the way in which LTC insurance works as part of the 
greater long-term care solution.

Now, imagine that Carla Client’s brother, Charles 
Client, purchased his LTC insurance policy and created 

beginning on June 1, 2010. Starting June 1, 2010, and 
continuing for almost 5 years, the family will have to 
pay privately for the nursing home services. Taking 
$12,000 per month as an example for the cost of Carla 
Client’s nursing home care, the Medicaid Trust will be 
exhausted (assuming no growth) in 50 months or just 
over 4 years. In other words, the Medicaid penalty will 
continue for another year even after the Medicaid Trust 
has been exhausted.

On the other hand, if in May of 2006, Carla Cli-
ent had purchased a LTC insurance policy at the same 
time she created and funded her Medicaid Trust, then 
the planning would have been complete back in May 
of 2006. On June 1, 2010, when Carla Client goes into a 
nursing home three things will happen: (1) she will fi le 
a claim with her LTC insurance provider starting her 
entitlement to nursing home benefi ts under the policy;11 
(2) Carla Client’s Medicare benefi ts will pay entirely for 
the fi rst 20 days of the nursing home’s services and will 
require a co-pay for the next 100 days; and (3) Carla Cli-
ent will make an application for Medicaid thus begin-
ning the 4.91 year penalty period.12 

When 4 years and 11 months have elapsed, and 
Carla Client is no longer subject to Medicaid’s penalty 
period, then she will be able to stop the benefi ts from 
her LTC insurance policy and qualify for services under 
Medicaid. Or can she? The answer is probably not, be-
cause Medicaid will not just let you stop your outside 
benefi ts if you are entitled to them. And, if Carla Client 
had purchased a “lifetime benefi t” policy rather than 
a set term policy, then there might be a few more years 
left in the policy during which time Medicaid, which 
is called the “payer of last resort,” will expect the LTC 
insurance company to continue to pay.

But, assuming that Carla Client purchased a LTC in-
surance policy that was structured through the coordi-
nated planning of the Elder Care attorney and the LTC 
insurance broker to provide no more than 5 or 6 years13 
in benefi ts, then the transition from the LTC insurance 
company to Medicaid would coincide with the expira-
tion of the look-back period following the creation and 
funding of the Medicaid Trust in May of 2006.

Understanding LTC Insurance
In New York, LTC insurance is available in four 

general forms: Home Care Insurance Only, Nursing 
Home Insurance Only, Nursing Home and Home Care 
Insurance, and Long-Term Care Insurance. It is the 
Long-Term Care Insurance that we are discussing in the 
examples herein.

As the name states, Home Care Insurance only 
pays for home care. It is used by individuals who have 
absolutely no intention whatsoever to go into a nurs-
ing home. Or, have already purchased a Nursing Home 
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Endnotes
1. The average American life expectancy is about 75 for men and 

80 for women. Deaths: Final Data for 2006: National Vital Statis-
tics Reports; Vol. 57, No. 14; Hyattsville, MD; National Center 
for Health Statistics; 2009; Table 8, Pg. 27. Available at http://
www.cdc.gov/nchs/data/nvsr/nvsr57/nvsr57_14.pdf. 

2. World Population Ageing, 1950–2050, New York (NY): United 
Nations Publications; 2002; Pg. 23. Available at http://www.
un.org/esa/population/publications/worldageing19502050/.

3. The United States Census Bureau considers a baby boomer to be 
someone born between 1946 and 1964. See, United States Cen-
sus Bureau, “Oldest Boomers Turn 60” (2006). Available: http://
www.census.gov/Press-Release/www/releases/archives/
facts_for_features_special_editions/006105.html.

4. Available at http://www.genworth.com/content/products/
long_term_care/long_term_care/cost_of_care.html (Genworth 
Study). 

5. Based on 8 hours of care per day, 5 days per week.

6. Genworth Study, supra note 4. The Genworth Study webpage 
has a function to calculate future costs.

7. Within Medicaid community-based care there are several pro-
grams, such as: Certifi ed Home Health Agency Services, Person-
al Care Services, Long-Term Home Health Care Program (a/k/a 
Lombardi), Medical Adult Day Care, and Managed Long-Term 
Care Services. 

8. Pub.L. 109-171, 120 Stat. 4 (Feb. 8, 2006).

9. The 2006 Medicaid monthly regional rate for NYC. GIS 06 
MA/001. Available at http://www.health.state.ny.us/ health_
care/medicaid/publications/docs/gis/06ma001.pdf.

10. The 2010 Medicaid monthly regional rate for NYC. GIS 10 
MA/001. Available at http://www.health.state.ny.us/ health_
care/medicaid/publications/docs/gis/10ma001.pdf.

11. The commencement of Carla Client’s benefi ts will be subject to 
the policy’s elimination period, which is typically 90 days. The 
“elimination” or “waiting period” is the number of days the 
insured must wait before long-term care benefi ts will be paid 
under the policy. During the elimination or waiting period, the 
insured will have to pay privately for the care he or she receives. 
Shortening the elimination period will increase the cost of cov-
erage.

12. Carla Client can apply to Medicaid either when she goes into 
the nursing home and have her penalty period calculated at 
that time, or after the look-back period expires, thus avoiding 
the calculation of a penalty period. The end result would be the 
same.

13. Different LTC insurance companies offer different benefi t terms 
and options.

14. The client (and the reader) should consult with qualifi ed LTC 
insurance broker to learn more about available LTC insurance 
policies and options. LTC insurance policies have certain limita-
tions on benefi ts or even exclude them altogether. The client 
must understand the individual limitations and benefi t exclu-
sions which are contained in his or her LTC insurance policy.

Jeffrey A. Asher is a Partner in the Trusts & Es-
tates Group, and head of the Elder Care Practice, at Ea-
ton & Van Winkle LLP, with offi ces in New York City.

This article originally appeared in the Fall 2011 issue of 
The Senior Lawyer, published by the Senior Lawyers Sec-
tion of the New York State Bar Association.

his Medicaid Trust also in May 2006. But, for whatever 
reason, Charles Client did not fund his Medicaid Trust 
at that time. Ten years later, in May 2016, Charles has to 
go into a nursing home for skilled nursing care. At the 
same time that Charles fi les his claim with the LTC in-
surance company he also funds his Medicaid Trust. By 
making his Medicaid application in May 2016, and as-
suming none of the current rules have changed within 
the last ten years, including the look-back period, then 
Medicaid will see the transfer of assets in May 2016 
and penalize him accordingly. Since we do not know 
how long the penalty period will be at that time (and 
it may be longer than the 6 year benefi t Charles Client 
purchased under his LTC insurance policy), it would 
probably be wise for Charles Client to wait out the look-
back period and apply to Medicaid only after the fi ve 
years have elapsed since the funding of the Medicaid 
Trust. By waiting until June 2021 to apply for Medicaid 
benefi ts, Charles Client can ensure that his Medicaid 
application will be approved since (1), (2), and (3), as 
discussed above, would all be true—he would already 
be receiving qualifi ed institutional care, he will make a 
Medicaid application to pay for such care, and he will 
have no other non-exempt assets that would otherwise 
render him ineligible for Medicaid.

For those people who like and understand LTC in-
surance, they purchase it because they want to preserve 
the assets they have worked hard to accumulate, or 
because LTC insurance gives them independence—free-
dom from having to rely on children or the government 
to provide long-term care.

For those people, however, who do not understand 
LTC insurance or fail to see that the annual cost for such 
LTC insurance is only a fraction of the lifetime costs for 
long-term care, the qualifi ed comprehensive elder care 
plan may help them better understand the benefi ts of 
LTC insurance. The bottom line is that when used prop-
erly as part of a comprehensive elder care plan, LTC 
insurance enables our client to receive qualifi ed care in 
their home, the community, in an alternate living facil-
ity, or in a nursing home or other skilled nursing facility.

I am not trying to sell LTC insurance.14 I am merely 
pointing out that this type of planning should be fairly 
obvious to us. But, is it obvious to our local LTC insur-
ance brokers and companies? I suggest that you speak 
with your local LTC insurance broker and make it obvi-
ous to him or her. We surely see the need for LTC insur-
ance as part of our Medicaid planning to cover the gap, 
if any, between transfer of assets/trust funding and the 
need for Medicaid. But, do our local LTC insurance bro-
kers see the need for Elder Care and Medicaid planning 
when they sell a LTC insurance policy to their clients? 
This is not a primer intended to show us, the good el-
der care practitioner, the value of LTC insurance, but 
to show the fi nancial adviser the value of our services 
in combination with their own for the benefi t of their 
clients.
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New York Supreme Court in 1982. Judge Ciparick 
is also generally considered to be a member of the 
liberal bloc within the Court and to be somewhat 
more favorable to defense concerns in criminal law 
cases. During the past term, she issued 19 dissenting 
opinions and often voted together with Chief Judge 
Lippman and Judge Jones. 

Judge Victoria A. Graffeo
Judge Graffeo was 

appointed by Gover-
nor Pataki and joined 
the Court in 2000. Her 
current term ends in 
2014. She is currently 59 
years of age and is the 
youngest member of 
the Court. Prior to her 
elevation to the New 
York Court of Appeals, 
Judge Graffeo held sev-
eral governmental posi-

tions, including Solicitor General and as legislative 
counsel. She also served in the Supreme Court in the 
Third Judicial District and was an Associate Justice 
of the Appellate Division, Third Department. Judge 
Graffeo was born in Rockville Centre, New York 
and was educated in Schenectady. She is a graduate 
of Albany Law School. Judge Graffeo is basically 
included in the more conservative bloc of the New 
York Court of Appeals. She often votes together 
with Judge Read. During the last term, Judge Graf-
feo dissented in 12 cases.

Judge Susan Phillips Read
Judge Read was 

appointed by former 
Governor Pataki and 
joined the Court in 2003. 
Her current term ends 
in 2017. She is currently 
64 years of age. Prior to 
her appointment to the 
Court of Appeals, she 
served as the Presiding 
Judge of the New York 
State Court of Claims, 
and also served as 
Deputy Counsel to Governor Pataki from 1995 to 
1997. She was born in Ohio and attended the Uni-
versity of Chicago Law School. She also engaged in 
the private practice of law from 1988 to 1994. Judge 
Read currently resides with her husband in West 

Although the New York Court of Appeals acts as 
one body when it issues its decisions, it is comprised 
of seven distinct individuals with their own personal 
backgrounds, characteristics and judicial philosophies. 
We present, for the benefi t of our readers, a brief bio-
graphical sketch of each of the Judges currently on the 
Court. We begin with the Chief Judge and continue 
with the six Associate Judges listed in the order of their 
seniority on the Court. 

Chief Judge Jonathan Lippman
Chief Judge Lippman 

was appointed to the New 
York Court of Appeals in 
2009. He moved directly 
from being the Presiding 
Justice of the Appellate 
Division, First Department, 
into the New York Court of 
Appeals. He was appointed 
by then-Governor Paterson. 
Judge Lippman has served 
for many years within the 
New York State court sys-

tem, having held various posts including Chief Admin-
istrative Judge. While on the Court, he has attempted to 
achieve a greater consensus among the Judges, but in 
many instances he has found himself among the minor-
ity, and for the 2010-2011 term he led the Court in the 
number of dissents, which amounted to 28. He is basi-
cally placed within the more liberal bloc of the Court, 
and usually votes together with Judges Ciparick and 
Jones. Judge Lippman is currently 66 years of age, with 
his term expiring in the year 2015. He is a graduate of 
New York University School of Law. 

Judge Carmen Beauchamp Ciparick
Judge Ciparick is the 

Senior Associate Judge of 
the Court, serving since 
1994 when she was fi rst 
appointed by former Gov-
ernor Cuomo. She is cur-
rently 69 years of age, and 
her current term will end in 
2012. She is a graduate of 
St. John’s University School 
of Law. Judge Ciparick 
grew up in Washington 
Heights and graduated 
from Hunter College in 1963. Prior to her elevation to 
the New York Court of Appeals she served on the New 
York City Criminal Court and then was elected to the 

A Personal Look at the New York Court of Appeals
By Spiros A. Tsimbinos
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hole in any one particular camp. He must be listed 
as one of the swing votes on the Court.

Judge Theodore T. Jones, Jr.
Judge Jones was ap-

pointed by former Gov-
ernor Spitzer in 2007. 
His current term expires 
in 2015. Judge Jones was 
born in Brooklyn, New 
York and attended pub-
lic schools in New York 
City. He is a graduate 
of St. John’s University 
School of Law. After 
conducting a private 
practice for several 

years in Brooklyn, he was elected to the New York 
State Supreme Court in 1990. He eventually became 
the Administrative Judge for the civil term in Brook-
lyn, and in 2007, he began his current tenure on the 
New York Court of Appeals. Judge Jones is married 
and has two children. Judge Jones also has a distin-
guished military background, having served in Viet-
nam and having reached the rank of Captain in the 
United States Army. Judge Jones is placed by most 
observers within the liberal camp of the Court and 
currently appears to be one of the most pro-defense 
Judges with respect to criminal law decisions. Dur-
ing the last term, he issued 24 dissents, the second 
highest within the Court, many of which involve 
criminal law decisions. He brings to the Court a 
criminal law background, since he served for many 
years as a criminal defense attorney with the Legal 
Aid Society. 

Conclusion
In a recent article in the New York Law Journal 

of August 18, 2011 summarizing the workings of 
the Court during the 2010-2011 term, Chief Judge 
Lippman is quoted as commenting, “It is a Court 
that is not predictable in any particular case. I think 
we often disagree but are never disagreeable with 
one another. It is a Court that I don’t think is easy to 
label.” Professor Vincent Bonventre, of Albany Law 
School, who often writes on the New York Court of 
Appeals, also is quoted as saying, “You have some 
really interesting personalities writing some very 
strong opinions.” I hope that these brief snapshots 
of the seven interesting personalities who make up 
the New York Court of Appeals will lead to a better 
understanding of the Court by our readers. 

This article originally appeared in the Winter 2012 issue 
of the New York Criminal Law Newsletter, published 
by the Criminal Justice Section of the New York State Bar 
Association.

Sand Lake and Saratoga Springs, New York. Judge 
Read is also listed within the more conservative bloc 
of the Court and she often votes together with Judge 
Graffeo. During the past term, she issued 13 dissenting 
opinions. 

Judge Robert S. Smith
Judge Smith joined the 

Court in 2003. He was ap-
pointed by Governor Pata-
ki, and his term expires in 
2014. He was born in New 
York City and grew up in 
Massachusetts and Con-
necticut. He is a graduate 
of Columbia Law School 
where he served as Editor 
in Chief of the Law Review. 
From 1968 to 2003, he prac-
ticed law in New York City 

with the fi rm of Paul, Weiss, Rifkind, Wharton & Garri-
son. He is currently 67 years of age and resides with his 
wife in New York City. He has three children and two 
grandchildren. Judge Smith moved directly from the 
private practice of law to the New York Court of Ap-
peals, and had no prior judicial experience before his 
elevation to the Court. During his eight years of service 
on the Court, it has been diffi cult to place Judge Smith 
in either the liberal or conservative grouping, and he 
often takes an independent and contrary position from 
many of his colleagues. During the last term, he issued 
23 dissenting opinions. He also must be considered one 
of the critical swing votes on the Court. 

Judge Eugene F. Pigott, Jr.
Judge Pigott was ap-

pointed to the Court by for-
mer Governor Pataki, and 
has served on the Court 
since 2006. His current 
term expires in 2016. Judge 
Pigott is currently 65 years 
of age. He was born in 
Rochester, New York and 
practiced law in Buffalo 
for several years. He also 
previously served as Erie 
County Attorney. His prior 
judicial experience includes service on the New York 
State Supreme Court and as presiding Justice of the 
Appellate Division, Fourth Department. Judge Pigott 
is married, with two children, and he currently resides 
in Grand Island, New York. He is a graduate of Buffalo 
School of Law. Although Judge Pigott is also generally 
included within the more conservative grouping of the 
Court, he often pursues a more liberal and pro-defense 
position in criminal law matters, and is hard to pigeon-
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v. City of Niagara Falls,5 the Court expanded on that, 
holding that in the event liability was determined by 
motion rather than verdict, interest runs from the date 
of the order granting the motion. Love was based on 
CPLR 5002, which provides that “in any action,” inter-
est runs “from the date the verdict was rendered or the 
report or decision was made to the date of entry of fi nal 
judgment.” Love, in effect, bifurcated that statute, and 
picked the earlier date of the liability determination as 
the date of the verdict, report or decision.

Old timers may remember the dark days when 
every personal injury judgment involved litigation 
over whether the defendant had delayed the ultimate 
entry of judgment through unsuccessful motions and 
appeals, because the lower courts had established a 
mythical rule that pre-judgment interest for personal 
injuries would be awarded only if the defendant had 
caused an undue delay in entry of fi nal judgment.6 
Love put an end to that exercise, holding that interest 
is not a penalty for dilatory tactics, but a fair payment 
by the defendant for the use of the plaintiff’s money 
from the time of the liability determination to the fi nal 
reckoning.

Interest on death recoveries followed a very differ-
ent path. Until 1992, the EPTL provision went unques-
tioned, and a death recovery bore interest from the date 
of death. If the case took fi ve years to come to trial, it 
was a “given” that fi ve years of interest would be add-
ed to the verdict amount, and then post-verdict interest 
would run on that entire amount—the verdict plus the 
fi ve years of pre-verdict interest—up to the entry of 
judgment. In fact, the same old timers remember that 
meritorious death cases were relatively easy to settle, 
because the carriers were generally willing to pay the 
full value of the damages in settlement just to avoid 
the interest; and most plaintiffs’ lawyers were happy 
enough to settle for the principal value of the case, 
rather than try the case just for the interest. In extreme 
cases, such as where it took ten years to get to trial in 
the days before preliminary conferences with calendar-
ing deadlines, the carriers would often pay more than 
the principal value of the case, and plaintiffs’ lawyers 
would insist on such a premium, because once the le-
gal interest rate was raised to nine percent in 1981, ten 
years of interest could almost double the value of the 
case.

Until the scourge of tort reform took hold in the 
mid-1980s, interest from the date of death was an ac-
cepted fact of life in the profession. After all, the tort 
reformers had never successfully challenged the EPTL 

In Milbrandt v. A.P. Green 
Refractories Co.,1 the New 
York Court of Appeals, in a 
paradigm of judicial activ-
ism, overruled a century of 
precedent, as well as one of 
the oldest surviving statutes 
in the State, ruling that pre-
verdict interest in a wrongful 
death case does not run from 
the date of death, but only 
from: (1) as to future dam-
ages, the date of the dam-
ages verdict,2 and (2) as to past damages, the date each 
individual past bit of pecuniary loss would, if not for 
the death, have been realized by the decedent and his 
distributees.

EPTL 5-4.3, as recodifi ed from its predecessor stat-
utes going back to the nineteenth century, creates the 
statutory cause of action for wrongful death, which did 
not exist at common law, and provides that interest, 
from the date of death, shall be added to the award of 
damages.

The date-of-death statutory interest provision was 
long recognized as an expression of New York’s public 
policy that where a death is caused by tort, the dam-
ages are a debt as of that date.3

There has, therefore, always been a dichotomy 
between personal injury and wrongful death causes 
of action. The cause of action for personal injury is a 
creation of the common law, and the legislature has 
never weighed in with a specifi c statutory provision of 
a date upon which a personal injury recovery becomes 
a debt due and owing. We were, therefore, left to the 
provisions of CPLR Article 50 to ferret out a “due and 
owing” date for personal injury actions. As a result, 
the courts fl oundered for decades, if not centuries, to 
determine when interest begins to run on a recovery for 
personal injury. Pre-verdict interest was out of the ques-
tion, because CPLR 5001 specifi es the actions in which 
pre-verdict interest applies, and is limited, essentially, 
to breach of contract and property damage actions; and 
personal injury does not have an embedded interest 
date as do death actions. It was not until Love v. State,4 
in 1991, that the Court of Appeals took a stand and held 
that interest begins to run on a personal injury award 
from the date that liability is established. Love involved 
a bifurcated trial, and the Court held that interest on 
the damages award would be awarded from the ear-
lier date of the liability verdict. Thereafter, in Rohring 

Pre-verdict Interest on Wrongful Death Is Back:
Toledo v. Iglesia Ni Christo
By David Schuller
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paying almost no interest on deposits of any kind). Ul-
timately, reality set in: a close reading of the statute re-
vealed that the discount did not even impact the annu-
ity that would have to be purchased, but rather affected 
only the attorney’s fee, usually one-third or even less 
in the “reformed” malpractice fee schedule, and the 
amount to be docketed as a lien and serve as the prin-
cipal amount upon which interest post-verdict would 
be awarded. In an ironic twist, in fact, the defendants 
had cost themselves money by decreasing the attorney’s 
fee in medical liability cases, because the discount only 
saved them money on the attorney’s fee, leaving more 
of an undiscounted amount that they would have to 
fund for the future damage annuities!

While all of this mind-numbing activity was pro-
ceeding in the lobbies of the Legislature, two pre-Arti-
cle 50-A wrongful death malpractice cases were wind-
ing their way through the courts: Milbrandt, and 
Schmertz v. Presbyterian Hospital. Both cases arose in the 
1970s, before tort reform had done much besides de-
stroying most vehicular negligence cases. Both had 
proceeded to verdict, producing a modest recovery in 
Milbrandt, and a signifi cant recovery in Schmertz. By the 
time the cases were tried in the 1980s, the CPLR al-
ready provided for itemized verdicts in malpractice 
cases, and for a delineation between past and future 
damages, with a time period attached to each element 
of future damages. The only purpose served by the de-
lineation at that time, however, was to facilitate review 
of the amounts awarded under the newly amended 
CPLR 5501, which overruled the “shocks the con-
science” standard of review at common law, and sub-
stituted a “departs materially from reasonable compen-
sation” standard, which was intended to encourage the 
Appellate Division, and by extension trial judges, to set 
aside “excessive” verdicts more readily than had been 
done previously. The itemized verdict rule was subse-
quently applied in all personal injury cases, and served 
as the basis for the preparation of the Article 50-A/B 
judgment.

In Milbrandt, the jury was given a “present day 
value” charge. In Schmertz, an economist testifi ed about 
present value, but no present day value charge was 
given. Although the ultimate Court of Appeals decision 
states that the Milbrandt jury was instructed to reduce 
to present value, that is unlikely, because the Pattern 
Jury Instruction present value charge was permissive, 
not mandatory. Having been tried before the enactment 
of CPLR 4111(d), there was no instruction to award 
future damages without discount. Therefore, there was 
no means of determining whether the jury’s verdicts 
were based on the present value as of the rendering of 
the verdict, or the full value of the loss as the jury be-
lieved it to be, or anything else.

In 1992, Milbrandt and Schmertz came to the Court 
of Appeals, consolidated, on a single point of law: 

provision beginning interest on the day of death, and 
that provision, and its successors, were widely under-
stood as expressing New York’s public policy in that 
regard. In fact, it was the interest provision that led to 
a series of distinctions between relevant pretrial devel-
opments in death cases as opposed to injury cases. For 
one, the subsequent remarriage of a surviving spouse is 
deemed inadmissible in a death case, even if the second 
spouse has higher earnings than the decedent, because 
the survivor’s damages are fi xed and immutable as 
of the date of death7 (an exception to this immutabil-
ity is the pretrial death of the surviving spouse; his/
her damages are personal, whereas a fi ctional recovery 
based on life expectancy would merely provide a ben-
efi t to heirs). For another, the post-death adoption of an 
orphaned child is irrelevant,8 even if the child is adopt-
ed by a wealthier family. That is all because the damag-
es are fi xed at the moment of death. By contrast, in an 
injury case, divorce, or death of either spouse during 
the pendency of the action, will limit the recovery for 
loss of services to the time that the marriage continued. 
And, of course, healing or worsening of the injury, or 
taking up a new income-producing career, are both rel-
evant and determinative of the sustainable damages.

Then came the “reformers.” With the enactment 
of CPLR Articles 50-A and 50-B, the preparation of a 
judgment in an injury or death case became a career for 
lawyers, economists, actuaries, and judgment clerks. It 
also put the trial judiciary into a new line of work: no 
longer would juries be given the “present day value” 
charge, which permitted, but did not require, the jury to 
consider the proposition that a dollar awarded today 
is worth more than a dollar lost tomorrow. Instead, the 
jury, pursuant to a companion statute, CPLR 4111(d) 
and (f) (now found at CPLR 4111[e]), would be in-
structed to award future damages without any reduc-
tion to present day value, and the trial judge would be 
charged with the task of determining the present value 
of each element of damages, based on (1) a discount 
rate for which the statute provided no benchmark, and 
(2) the number of future years specifi ed in the verdict 
for each such element of damages. The insurers and 
other institutional defendants were giddy with de-
light, because at that time of double-digit infl ation, the 
discount rate could decimate the present value of the 
award. Defense economists appeared at hearings and 
testifi ed that the discount rate should be the amount 
that the plaintiff could earn on a money market ac-
count or long term certifi cate of deposit, which were 
then running well above ten percent. Plaintiffs’ econo-
mists would argue that the double digit rates were not 
sustainable over the long term of the verdict, which in 
infants’ cases, or death cases where there were infant 
distributees with special needs, could run over sixty 
years (some economists even predicted that around 
2010, there would be defl ation; that has practically oc-
curred in the fi nancial markets, which is why banks are 



26 NYSBA  One on One  |  Spring/Summer 2012  |  Vol. 33  |  No. 1        

manner, or stretch of imagination, interest. The jury is 
instructed to award such losses as have been proved 
with “reasonable certainty.” If the verdict exceeds the 
evidence of principal loss, it almost automatically will 
be set aside and a new trial ordered unless the plaintiff 
were to stipulate to accept the maximum principal loss 
supported by the proof. Clearly, as to pre-verdict dam-
ages, Milbrandt/Schmertz overruled EPTL 5-4.3, without 
bothering to declare it unconstitutional.

Why would the Court of Appeals do such a thing? 
One factor was the predictably faulty reliance on the 
United States Court of Appeals for the Second Circuit 
as a reliable authority on New York substantive law. 
The Second Circuit had published two decisions on 
the subject: Shu-Tao Lin v. McDonnell Douglas Corp.,9 
and Woodling v. Garrett Corp.10 These decisions pre-
dated New York’s procedure for accepting referrals of 
questions of New York substantive law from federal 
appellate courts.11 Both decisions have at their core 
the assumption that there is no point to an award of 
pre-verdict interest, because pre-verdict interest on an 
amount discounted to the accrual date will simply can-
cel out the discounting. That premise arises from the 
many years during which one of the advantages to the 
defense of removing a case to the federal court was that 
the federal courts, even in a New York diversity case, 
used to ignore the New York legal rate of interest, and 
apply the fl oating federal law interest rate based on 
market factors. Since the discount rate also is based on 
fl oating market factors, the interest and discount rates 
would be nearly identical, and there would be no point. 
The Second Circuit, however, noted in Woodling that 
it felt itself constrained to follow its earlier decision in 
Lin, about which it obviously had doubts. Ultimately, 
the cancel-out reasoning of Lin and Woodling was effec-
tively overruled when the Second Circuit, in Action S.A. 
v. Marc Rich & Co.,12 instructed the District Court to 
apply the New York statutory interest rate in diversity 
cases, and not look for excuses to ignore New York’s 
substantive law in that regard. Therefore, this funda-
mental underpinning of Lin and Woodling had been 
eliminated before Milbrandt was even decided. To the 
extent that Woodling relies on public policy-type argu-
ments, the decision is fl awed as an attempt by a federal 
court to overrule a New York statute, once again, with-
out bothering to declare it unconstitutional.

Milbrandt, Love, and Articles 50-A/B collided in 
1994 in Rohring, supra. Rohring was a personal injury, 
not wrongful death, case, and was also the fi rst major 
Court of Appeals decision interpreting Articles 50-A/B 
(at that time, the statutes were identical). Rohring was 
a bifurcated case, in that liability had been determined 
in the plaintiff’s favor on motion, and then proceeded 
to a damages trial two years later. The plaintiff, relying 
on Love, sought interest from the date of the liability 
determination. The defendant sought to establish that 
Love did not apply to future damages in a case under 

should interest be added to the verdict from the date 
of death? In a startling upset decision, the Court held: 
(1) as to future damages, interest from the date of death 
may be awarded only where the damages have been 
discounted to date-of-death present value, and since 
there was no way of knowing what the juries did, 
there was no starting point for such a calculation, and 
there could be no pre-verdict interest; and (2) as to past 
damages, it would be illogical to interpret EPTL 5-4.3 
literally and award damages from the date of death, 
because the families did not actually lose money until 
each paycheck and other element of pecuniary loss 
had actually occurred; put another way, since the stat-
ute provides for “reasonable compensation,” interest 
from the date of death would be inconsistent with the 
fundamental purpose of the law, because interest on 
losses that had not yet been sustained would not be 
compensatory (however, in order to avoid the tedious 
and possibly impossible task of allocating each dol-
lar of the verdict for past damages to a specifi c date of 
loss, the trial court could use a “mid-point” fi ction, and 
award interest on half of the pre-verdict damages). And 
weirdly enough, the half of the decision devoted to fu-
ture damages appears fi rst, followed by the half of the 
decision devoted to past damages.

The plaintiffs’ bar was mystifi ed at this judicial 
overruling of a century or more of precedent. The 
Milbrandt decision simply overruled the clear and un-
mistakable legislative intent that death damages are a 
debt on the date of death. The decision is fundamen-
tally fl awed by its internal inconsistency: if an item of 
past damage earns no interest until it has actually been 
sustained—basically, every payday that the decedent 
would have earned a paycheck had he/she lived—then 
why would there be any justifi cation for an award of 
interest on discounted future damages, even if the jury 
had been instructed to discount to the date of death? 
If there is no interest until an item of damage would 
otherwise have been received by the distributees, the 
entire discussion of interest on post-verdict damages 
should have been entirely unnecessary; yet, the deci-
sion starts with the discussion of interest on future 
damages, and then closes with its complete overruling 
of the EPTL as to pre-verdict damages.

Some observers point to the decision’s language 
that a verdict on a loss at a later date includes an 
element of damages as a rationale for the decision. 
However, that is not a rationale, but a rationalization. 
Especially in the case of past damages, the verdict can-
not include a cent of interest in a wrongful death case. 
The damages for death are purely pecuniary. The jury’s 
verdict, say, for past lost earnings cannot exceed the 
paychecks that the decedent would have earned up to 
that point. Any increase in those paychecks based on 
annual raises in pay is not interest; it is the principal 
loss of pay for each such year, already incurred prior to 
the date of the verdict, and therefore not in any means, 



NYSBA  One on One  |  Spring/Summer 2012  |  Vol. 33  |  No. 1 27    

only in one Appellate Division case, which then itself 
became lost to history.16

One Appellate Division decision in a wrongful 
death case followed Rohring as a roadmap, and ap-
proved the award of interest, from the date of death,
on the future damages discounted to the date of death, 
after the court had already performed the Arrticle
50-A/B discounting to the date of the damages verdict. 
The decision also clarifi ed that the interest would be 
added to the amount to be docketed, that is, the date of 
verdict value, and post-verdict interest would be 
awarded on the total up to the entry of judgment. That 
case was Krumenacker v. Gargano,17 which was remand-
ed for a new trial on other issues. However, Krumen-
acker never gained much traction, and went largely un-
cited in subsequent lower court cases.

Desiderio v. Ochs
Desiderio v. Ochs,18 was not about interest, but is 

an important link in this particular chain. Desiderio 
was a medical malpractice case brought on behalf of a 
neurologically impaired infant. The case proceeded to 
trial, and the jury awarded future damages amounting 
to $48,000,000, to be paid out over fi fty-fi ve years. The 
previously mentioned anomaly of the structured judg-
ment statute fi nally materialized: since the discounting 
required by Article 50-A did not affect the annuity that 
had to be purchased, and since the payments increase 
by 4% per year, compounded annually, the plaintiff 
could receive much more over the life of the annuity 
than the actual damages awarded by the jury.19 The 
defendant simply couldn’t stand this psychologically. 
In the view of the defense industry, tort reform had 
turned out to be a potential Frankenstein monster. The 
defense, with amici in tow, whined all the way to the 
Court of Appeals that they had been robbed. Their 
carefully constructed monstrosity statute didn’t work!

So, the defense actually argued that the Court of 
Appeals should truncate the award so that the plaintiff 
could not receive lifetime annuity payments exceeding 
the base amount of the verdict. The Court of Appeals 
majority fl atly rejected the notion that the role of the 
courts was to make sure that the defendants received 
what they believed they had bargained for in their leg-
islative agenda. The Court held that the statute would 
not be ignored in favor of the supposed intent of the 
Legislature to diminish every verdict by the application 
of the structuring statute, and referred the defense, and 
their amici, to the Legislature for any fi x to the statute.

And the fi x did come. Almost immediately, by Al-
bany standards, the Legislature amended Article 50-A 
(but not 50-B—the malpractice defendants have their 
own lobbyists, separate and apart from the general 
defense lobbyists). They actually made Article 50-A 
applicable to fewer cases: wrongful death malpractice 

Articles 50-A/B, reasoning that under Milbrandt, which 
was not a 50-A/B case, the court’s discounting to the 
date of the damages verdict for purposes of the struc-
tured judgment statutes implicitly meant that interest 
was included in the discounted future damages award, 
and that any award of interest would provide an inter-
est “windfall” to the plaintiff. The Court of Appeals, 
relying on Milbrandt, held that the judgment should add 
interest from the liability award to the damages verdict, 
on the future damages discounted to the date of the 
liability determination. The Court’s take on its earlier 
Milbrandt decision was that: “in a wrongful death [Mil-
brandt] case we held that future damages should be dis-
counted to the date of liability, which by statute is the 
date of death, before interest is calculated on them.”13

That sentence went relatively unnoticed for more 
than fi fteen years. The pundits almost uniformly es-
poused that following Milbrandt, there was to be no 
pre-verdict interest awarded onto the verdict for future 
damages, period. One astute commentator, who hap-
pens to be the author of McKinney’s commentaries, 
however, while advancing his view that Milbrandt 
barred any pre-verdict interest on future damages, and 
while doubting the veracity of plaintiff’s lawyers who 
were seeking to discount the damages to the date of 
death and have interest awarded on them, conceded 
that in light of the foregoing quotation from Rohring, 
his analysis could not be considered a “roadmap” for 
the preparation of a judgment in a wrongful death 
case.14

Rohring was re-affi rmed by the Court in Pay v. 
State.15 Pay was a procedurally tortured case in which 
liability for injuries to an impaired infant was de-
termined on motion for summary judgment, based 
on collateral estoppel, after the mother’s estate was 
successful in establishing that the childbirth incident 
which killed the mother and impaired the child was 
caused by medical malpractice. Three years after the 
child’s motion for summary judgment was granted, 
damages were awarded. The child’s attorney sought 
to ignore both Milbrandt and Rohring, and sought three 
years of interest on the verdict date value of the award 
from the date of the liability determination to the date 
of the damages verdict. The Court followed its earlier 
Rohring decision, and compelled the damages to be 
discounted to the date of the liability determination. 
Pay actually did not do anything new, but added some 
nice, but unfortunately confusing, language that injury 
and death cases should be treated the same. The clear 
import of the language was that in either case, the ver-
dict date value should be discounted to the appropriate 
interest accrual date. Defendants have jumped on Pay’s 
language to argue that in a wrongful death case, pre-
verdict interest should not run from the date of death, 
but from the date of the liability determination. That 
argument is obviously a stretch, and gained traction 
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made it quite clear that the “properly discounted” 
referred to the fact of discounting and awarding inter-
est, and not whether the calculations were correct. The 
Appellate Division initially answered “no,” and struck 
the award of interest on future damages.21 The plaintiff 
moved to reargue, and on reargument, the Appellate 
Division unanimously recalled its earlier decision, and 
affi rmed the judgment as entered.22

The defendant moved for, and was granted, leave 
to appeal to the Court of Appeals. The Defense As-
sociation of New York submitted an amicus brief, and 
the appeal was argued in November, 2011. In its deci-
sion, dated January 10, 2012, affi rming the judgment,23 
the Court split 5-2, with the majority opinion being 
authored by Judge Ciparick, and the dissent by Judge 
Smith.

The majority opinion holds: “We now conclude 
that the proper method for calculating pre-verdict 
interest in a wrongful death action is to discount the 
verdict to the date of liability, i.e., the date of death, and 
award interest on that amount from the date of death to 
the date of judgment. ”

The majority relies on two key features in the his-
torical treatment of EPTL 5-4.3’s command that “Inter-
est upon the principal sum recovered by the plaintiff 
from the date of the decedent’s death shall be added to 
and be a part of the total sum awarded.”

First: “Applying this statute and its predecessor 
statutes, this Court and the courts below have long 
held that ‘prejudgment interest in a wrongful death 
action is part of the damages’”…“and that such inter-
est should run from the date of death to the date of 
verdict.”

Second: “Furthermore, it has long been the rule in 
New York that the damages on a wrongful death action 
are due on the date of the death of the plaintiff’s dece-
dent.... Future damages are thus a debt owed entirely 
as of the date of liability the date of death (see Rohring, 
94 N.Y.2d at 69, 70) and such damage award properly 
should include pre-verdict interest calculated from the 
date of death.”

The dissent, relying on the above referenced Sec-
ond Circuit decisions predating Action S.A., concludes 
that the discount and interest rates should be the same, 
and therefore cancel each other out, rendering any 
computation of pre-verdict interest improper. The dis-
sent also disapproves of adding the pre-verdict interest 
so calculated to the amount of the award as discounted 
to the date of the damages verdict, because the amount 
already includes interest.

It is submitted that the dissent overlooks two key 
points of law in its analysis. First, interest and discount 
rates are not identical. New York’s legal interest rate 
is nine percent. The only statutory inkling as to a dis-

verdicts would no longer be subject to structuring at 
all; the minimum future damage award subject to the 
statute was increased from $250,000 to $500,000; pain 
and suffering would be paid out over a maximum of 
eight years rather than ten. The jury would not render 
a total award for future damages; instead, the jury 
would come to an annual damage amount, set a num-
ber of years, and set a “growth rate.” The discount rate 
would no longer be subjected to litigation. The ten-year 
U.S. Treasury bond would provide the benchmark, but 
with an exception: for awards to be paid over more 
than twenty years, 2% would be added to the U.S. Trea-
sury yield, to assure that the discount to present value 
would be substantial (even though the only people 
hurt by discounting are the attorneys; the malpractice 
defendants have been quite successful at discouraging 
fi lings by making malpractice litigation less profi table 
for lawyers). There is a trade-off: payment for perma-
nent economic losses no longer terminate with the 
death of the plaintiff.20

Most important for our discussion, however, the 
Court of Appeals had refused to hold that the statute 
should be ignored so as to comport with supposed leg-
islative intent or economic doctrine.

Toledo Adm. Martinez v. Iglesia Ni Christo
Joaquin Martinez, an immigrant masonry worker, 

was a young father of a neurologically impaired child, 
and his wife was expecting their second child, when 
he was crushed and killed by a falling concrete pillar 
on a construction site in 2002. Summary judgment was 
granted on his estate’s cause of action under Labor Law 
section 240 in early 2006, and the damages trial ensued 
near the end of 2007. Following post-trial motions, the 
judgment was entered late in 2008. The judgment fol-
lowed the dictates of Milbrandt, as most distinctly clari-
fi ed in Rohring, Pay, and Krumencacker: interest on past 
damages was awarded from the mid-point between 
the date of death and the date of the damages verdict; 
and interest on future damages, discounted to the date 
of death utilizing the relevant Treasury Bond rate, was 
awarded at the statutory nine percent interest rate from 
the date of death to the date of the damages verdict. 
The interest so calculated was added to the amount 
of the judgment calculated pursuant to the dictates of 
Article 50-B. The defendant had submitted a counter-
judgment, which provided no pre-verdict interest at all 
on the future damages, but the trial judge rejected the 
counter-judgment.

The parties proceeded to the Appellate Division, 
First Department, having stipulated that the calcula-
tions were correct, and that the appeal presented a 
single question of law: whether the trial court properly 
discounted the future wrongful death damages back to 
the date of death, and awarded interest thereon from 
the date of death to the date of judgment. The context 
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CPLR 5002 provides that pre-verdict interest is added 
to the amount of the verdict, so that the same result 
should apply to death cases not within Article 50-B, 
such as medical malpractice wrongful death cases, and 
wrongful death cases where the future damages do not 
exceed $250,000.
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19. Judge Rosenblatt’s concurrence places the total payout, 
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$140,000,000.
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count rate, Article 50-A as amended in 2003, declines 
to establish a fi xed discount rate, and keys the interest 
rate to a fl oating benchmark. Not even the most stal-
wart defense economist has argued for a fi xed discount 
rate. Since the setting of fi xed numbers is a legislative 
task, the courts properly decline to engage in setting 
them. The dissent’s contention that the discount rate 
should equal the interest rate also confuses the issue 
because interest refl ects the cost of borrowing money, 
whereas discount and growth rates determine the 
value of money over a time continuum. Second, the 
only amount available to which to add the pre-verdict 
interest is the amount of the award as calculated under 
Article 50-B; any attempt to change that would over-
rule that statute.24

Most interesting, however, is that the majority deci-
sion, in holding that: “the proper method for calculat-
ing pre-verdict interest in a wrongful death action is to 
discount the verdict to the date of liability, i.e., the date 
of death, and award interest on that amount from the 
date of death to the date of judgment,” makes no dis-
tinction between past and future damages. This is, to a 
discerning eye, no mere accident. The majority’s analy-
sis of law relies heavily on precedent establishing that 
the entire liability for wrongful death damages accrues 
on the date of death, and there can be no logical reason 
to strip the pre-verdict damages out of that principle.

It therefore appears that the longstanding belief 
of many that Milbrandt overruled the fi nal sentence of 
EPTL 5-4.3 can be laid to rest. The only legal and logi-
cal conclusion to be drawn from Toledo is that the entire 
amount of the award, after the machinations mandated 
by Article 50-B, should be discounted from the date of 
the damages verdict back to the date of death, utilizing 
an appropriate benchmark such as the ten- or thirty-
year Treasury Bond, or a mixture thereof if there are 
multiple elements of damage carrying short and long 
payout periods; and interest on the date of death value 
should then be added to the judgment amount mandat-
ed by Article 50-B. Notably, the majority opinion, be-
cause of the parties’ stipulation in Toledo, did not reach 
the issue whether the interest should be added to that 
amount, as opposed to the discounted-to-date-of-death 
amount. However, since Article 50-B is a legislative 
imperative, and since it mandates that the judgment 
amount is the value “at the time of the award,”25 there 
is no other number to which to add the pre-verdict 
interest without overruling that statute. In addition, 
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claims made against the insured resulted in increased 
premiums.9 Although an   insurer is not obligated to 
consult its  insured in regard to settlement, the insurer 
is obliged, in most circumstances, to respond accurately 
to requests from its  insured with reference to the prog-
ress of any settlement negotiations.10 

Consequently, liability insurance policies obligate 
the insurer to defend lawsuits against the insured, 
pay the costs of defense and indemnify the insured 
for judgments and settlements up to a specifi ed limit. 
However, the insured still also has rights including the 
right to retain its own counsel and obtain information 
from the insurer.

“An insured’s right to be accorded 
legal representation is a contractual 
right and consideration upon which his 
premium is in part predicated, and this 
right exists even if debatable theories 
are alleged in the pleading against the 
insured.”
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The liability insurance policy/contract defi nes 
the metes and bounds of the relationship between 
the insurer and the insured. An insured’s right to be 
accorded legal representation is a contractual right 
and consideration upon which his premium is in part 
predicated, and this right exists even if debatable theo-
ries are alleged in the pleading against the insured.1 A 
contract of insurance, like any other contract, is to be 
construed according to the sense and meaning of the 
terms that the parties have used; and if such terms are 
clear and unambiguous, they are to be understood in 
their plain, ordinary and popular sense.2

Generally, liability insurance policies obligate the 
insurance company (“insurer”) to defend lawsuits 
against the insured,3 pay the costs of defense and in-
demnify the insured for judgments and settlements up 
to a specifi ed limit. Under most policies, the insurer 
has the right to select and supervise counsel in the 
defense of the lawsuit, to require the cooperation of 
the insured4 and to determine the settlement strategy, 
including whether to litigate or settle claims within 
their policy limits.5 Accordingly, unless the liability 
policy specifi es when an insurer must retain defense 
counsel, the insurer may retain counsel when it deems 
it necessary. 

Although these rights exist, an insured always has 
the right to opt out of the benefi ts of insurance cover-
age and handle any lawsuit without interference by an 
insurer. Furthermore, although the insurer-appointed 
counsel must provide competent representation to the 
insured, the insured cannot force the insurer to pay for 
legal services that are against its interests or wishes.6 

Assuming that an insured submits a claim to an 
insurer for indemnifi cation and defense, insurers have 
exclusive control over settlement and defense of claims, 
subject to the implied duty of good faith and fair deal-
ing.7 The liability contract generally gives the insurer 
the right to control the settlement and the right to ac-
cept any settlement within policy limits without the 
insured’s consent.8 The insured’s consent to settlement 
is not necessary because it was implicitly given when 
the insured signed the liability contract and submitted 
the claim for insurance coverage.    Moreover, New York 
has not recognized a cause of action for breach of an 
insurer’s implied covenant of good faith and fair deal-
ing where it was alleged that contrary to the wishes of 
the insured, the insurer has settled such claim within 
the monetary limits of the insured’s policy or it is al-
leged that an insurer’s failure to reasonably investigate 
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Largely in response to 
The New York Times Article, at 
its November 2011 Fall Na-
tional Meeting, the NAIC’s 
Financial Condition Com-
mittee formed a “Captives 
and Special Purpose Vehicle 
Use Subgroup” to review is-
sues surrounding the use of 
captives and special purpose 
vehicles. Specifi cally, the 
Captives and Special Pur-
pose Vehicle Use Subgroup was tasked with studying 
insurers’ use of captives and special purpose vehicles 
to transfer third-party insurance risk in relation to ex-
isting state laws and regulations. However, the charge 
proved unclear, particularly with respect to the use of 
the phrase “third-party insurance risk.” Consequently, 
a major focus of the Subgroup’s discussion at the most 
recent NAIC National Meeting in March 2012 was the 
meaning of such phrase, as used in the charge.

According to some, the phrase has been mistakenly 
used to describe both fi rst-party insurance, which was 
said to occur when only an insurer and an unaffi liated 
business or person are involved in the risk transfer, and 
third-party insurance, which was said to require a third 
party to the transaction. Most property/casualty prac-
titioners recognize fi rst-party coverage to be that under 
which the claimant is someone injured by the insured 
(e.g. property insurance) and third-party coverage to 
be that under which the claimant is someone injured 
by the insured (e.g. liability insurance). The Captives 
and Special Purpose Vehicle Use Subgroup determined 
that a more fi tting phrase for its charge would be “in-
surance risk,” defi ned as “a formal risk transfer, by 
contract known as an insurance policy, of an unaffi li-
ated business or person to an insurer for consideration 
known as premium.”

On March 5, 2012, the Captives and Special Pur-
pose Vehicle Use Subgroup’s charge was amended to 
studying insurers’ use of captives and special purpose 
vehicles to transfer insurance risk, fi rst-party and/
or third-party risk, but not self-insurance risk, in rela-
tion to existing state laws and regulations. Despite 
the amendment, however, some are skeptical that the 
somewhat esoterically clarifi ed charge is directly re-
sponsive to the concern raised in The New York Times 
article.

The Times article also indicated that states which 
have adopted specifi c laws regarding captives and spe-
cial purpose vehicles “are offering a refuge from other 

The National Associa-
tion of Insurance Commis-
sioners (NAIC), which meets 
three times a year, is the 
standard-setting and regula-
tory support organization 
created and governed by its 
members, the chief insurance 
regulators from the 50 states, 
the District of Columbia and 
the U.S. territories. State 
Insurance regulators estab-
lish standards and best practices, conduct peer review, 
and coordinate their state regulatory oversight. NAIC 
members, together with the central resources and staff 
support of the NAIC, form a sort of national system for 
state-based insurance regulation in the U.S.

The NAIC describes its goals to be to: protect the 
public interest; promote competitive markets; facilitate 
the fair and equitable treatment of insurance consum-
ers; promote the reliability, solvency and fi nancial solid-
ity of insurance institutions; and support and improve 
state regulation of insurance.

During the past year, the National Association of 
Insurance Commissioners (NAIC) has focused increas-
ingly on the use of “captive” reinsurance companies 
and “special purpose vehicles” by insurance compa-
nies. Captive insurance companies have traditionally 
been formed to facilitate programs of risk retention 
and risk fi nance, with the classic example being a pure 
captive that accepts risks transferred by its non-insurer 
parent. However, recently, some insurance companies 
have transferred all or a portion of the insurance risk 
assumed on their books to captive reinsurers or other 
special purpose vehicles. For example, life insurers 
have used captives or special purpose vehicles in the 
context of secured lending facilities or securitization 
transactions when conservative standards would oth-
erwise require such life insurer to post reserves that 
would only be needed in rare situations.

On March 8, 2011, The New York Times reported 
such use of captives and special purpose vehicles in an 
article entitled “Seeking Business, States Loosen Insur-
ance Rules.” In particular, the article stated that insur-
ance companies’ use of captives and special purpose 
vehicles “has given rise to concern that a shadow insur-
ance industry is emerging, with less regulation and more 
potential debt than policyholders know, raising the 
possibility that some companies will fi nd themselves 
without enough money to pay future claims…much 
like the shadow banking system that contributed to the 
fi nancial crisis” (emphasis added). 
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role of captives or special purpose vehicles with respect 
to risk transfer, participants at the Spring 2012 meeting 
emphasized the need for the Subgroup to refocus its 
analysis by stepping away from the survey approach 
and, perhaps, adapting a more qualitative approach, 
concentrating on those states that have captive and 
special purpose vehicle laws and are active in the cap-
tive and special purpose vehicle market (e.g.: Vermont 
and Delaware).

Martin Minkowitz is of Counsel to Stroock & 
Stroock & Lavin LLP in its Insurance Practice Group, 
and Keira McCarthy is a Corporate/Insurance Associ-
ate at the Firm.

[Copyright, all rights reserved to Stroock & Stroock & 
Lavin LLP.]

states’ insurance rules,” including those requiring suf-
fi ciency of reserves. Perhaps as a consequence thereof, 
during its Spring meeting, the Captives and Special 
Purpose Vehicle Use Subgroup noted a recent trend 
to a greater number of states enacting specifi c laws 
regarding captives and special purpose vehicles. There 
appears to have been a fundamental shift from states 
previously enacting captive laws primarily to gain 
an advantage in the competition to be the domicile of 
insurers providing insurance to businesses. It now ap-
pears that states are enacting such laws for “defensive” 
purposes, to keep insurance companies and insurance 
business from moving to states with captive laws more 
hospitable to the fi nancial needs of insurers. 

With more states allowing the formation of cap-
tives and special purpose vehicles, after presenting 
responses from regulators to a survey regarding the 
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or she handle his or her fi nances and live 
independently?; 

(b) Is he or she able to participate in decisions? If 
yes to what extent?;

(c) Is he or she employed? Nature of em-
ployment? Salary? Is there a history of 
employment?;

(d) What is his or her level of education? Has he 
or she received any special training?;

4) Review and assess the proposed benefi ciaries’ 
present housing. What type of housing is it an-
ticipated the benefi ciary will need in the future 
(group home, institutional, living with family/ 
renting an apartment)? Is the housing Federally 
subsidized?

5) What government benefi ts, if any, is the benefi -
ciary receiving? (SSI/SSD/Medicaid Communi-
ty/Institutional)? How long has the benefi ciary 
received these benefi ts?

6) What are the anticipated future needs of the 
proposed benefi ciary?

7) What are the fi nancial resources available to the 
disabled person? Inheritance, family, siblings, 
etc. One should inquire as to whether the trust 
benefi ciary is presently a named benefi ciary or a 
contingent benefi ciary of a Will or Trust.

An analysis of all of the above will allow the 
drafter of the trust to tailor some of its provisions to the 
specifi c needs and wants of the benefi ciary.

It should be explained to the client that the SNT 
is for non-basic needs. That it is not a trust created for 
basic necessities, such as food and shelter, and that the 
purpose of the SNT is to preserve the trust funds for 
the disabled person without affecting his or her eligibil-
ity for government benefi ts such as Medicaid and SSI 
(Supplemental Security Income). It is also important to 
explain to the client the federal standard for determina-
tion that the benefi ciary of the SNT is a “disabled per-
son” as required by statute. 

Under federal law, 42 U.S.C. 1382C(a)(3) a disabled 
person is defi ned as a person “unable to engage in any 
substantial gainful activity by reason of a medically 
determinable physical or mental impairment which can 
be expected to result in death or which has lasted or 
can be expected to last for a continuous period of not 
less than 12 months.” (If one is receiving Medicaid, SSI 
or SSD, he or she is considered “disabled.”)

It has been well docu-
mented in recent years that 
millions of “baby boomers” 
are coming of age, and that 
their aging will have a sig-
nifi cant impact upon our 
Medical and long-term care 
infrastructure. While this 
poses many challenges for 
Elder Law and Wills, Trusts 
and Estates attorneys, one 
consequence of the aging of 
baby boomers often over-
looked is its impact upon the non-elderly disabled chil-
dren of baby boomers. 

Unfortunately, it appears that little is being done 
to educate the aging baby boomers as to what steps 
should be taken to provide for the future care and well-
being of their disabled children.

Because Special Needs Trusts, a/k/a Supplemental 
Needs Trusts play an integral role in planning for the 
disabled, the following is a summary of the variations 
thereof and the analysis that needs to be done when 
considering their use to insure that each trust is tailored 
to the specifi c needs of the benefi ciary.

I. Pre-Drafting Issues and Analysis
The following is a sample of some of the issues and 

factors that need to be assessed prior to the preparation 
of the SNT:

1) Obtain and review the biographical details rel-
evant to the benefi ciary of the Trust. The age of 
the benefi ciary is an important factor to consider 
especially when drafting a Self Settled SNT.

2) Obtain and review the specifi c details as to 
the nature of the benefi ciary’s disability and 
the level of need of the benefi ciary of the trust. 
Inquire as to whether the incapacity is physical 
or mental. Make inquiry as to the medications, if 
any, the benefi ciary is taking. Is the medication 
psychotropic? Obtain as much information as 
possible about the nature of the disability, and its 
anticipated duration.

3) Ascertain what are the functional abilities and 
limitations of the proposed benefi ciary. For 
example:

(a) Is he or she able to cook, clean and attend 
to his or her own personal hygiene? Can he 
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(c) Must be established for the benefi t of the 
disabled benefi ciary, by a parent, grandpar-
ent, guardian or court. Once established it may 
be funded by the disabled benefi ciary. If the 
disabled benefi ciary has no parent or grandpar-
ent, it will be necessary to obtain a Court order, 
pursuant to Article 81 of Mental Hygiene Law 
or SCPA 2101 and 202.

The transfer of disabled benefi ciaries funds to the 
Self Settled SNT creates no look back period or ineli-
gibility period for Medicaid nursing home benefi ts, so 
long as the disabled benefi ciary is under the age of 65 
at the time the gift to the Trust is made.

(d) Must have a “Payback Provision.” Upon the 
death of the disabled benefi ciary all remaining 
trust principal and accumulated income must 
be paid back to Medicaid to reimburse Medicaid 
for all benefi ts paid to the disabled benefi ciary 
during his or her lifetime. Any funds left over 
may be paid to the named benefi ciary of the 
Trust.

C. When Is a Court Order Required in Order to 
Create and Fund a Self Settled SNT?

If the disabled benefi ciary is competent, and has 
a parent or grandparent willing to be the creator/ 
grantor of the trust, a Court Order is not required. If 
the disabled benefi ciary is mentally incapacitated, then 
regardless of the existence of a parent or grandparent, a 
Court Order is required for the creation of the trust for 
the assets or income of the benefi ciary to be transferred 
to the SNT. If the disabled person is competent, and has 
no parent or grandparent, a Court Order is required.

Court Orders are normally obtained within an 
Article 81 Guardianship (can be a single transaction 
guardianship), or if the matter involves an inheritance, 
or if funds are received by a developmentally disabled 
or mentally retarded person then within a 17A Proceed-
ing in the Surrogate’s Court.

D. “Pooled Self Settled SNT”

A Pooled Self Settled SNT is one that must be man-
aged by a Non-profi t Association. For example, the 
United Jewish Appeal (“UJA”) and the New York State 
Association of Retarded Citizens (“NYSARC”) sponsor 
such Pooled Trusts for disabled persons. 

The funds transferred to the trust are pooled in the 
Trust, but a separate account is established for each 
individual benefi ciary. The benefi ciary can be under or 
over the age of 65. However, if the benefi ciary is over 
the age of 65 there is a penalty period for assets trans-
ferred to the Pooled Trust for Medicaid nursing home 
benefi ts. These Trusts are usually utilized where there 

II. 3 Basic Types of Supplemental Needs 
Trusts

A. “Third Party SNT”

A Third Party SNT is a Trust created and funded 
by someone other than the disabled benefi ciary. It is 
generally created by a parent, grandparent or sibling. 
The source of funds used to fund a Third Party SNT is 
not from the disabled person. A disabled benefi ciary’s 
funds should never be used to fund a Third Party SNT. 
Any individual can fund this type of trust for a dis-
abled person without affecting the benefi ciary’s right to 
receive any government benefi ts for which he or she is 
eligible.

It is important to note that a Third Party SNT can 
be “inter-vivos” or “testamentary.” The spouse of a 
disabled benefi ciary or the parent of a minor disabled 
benefi ciary cannot create and fund an “inter-vivos” 
SNT and get the protections under §7-1.12 of EPTL 
for government benefi ts. However, the spouse or par-
ent can fund and create a “testamentary” trust for the 
disabled benefi ciary. All too often we tend to think of 
SNTs as inter vivos instruments, however, their use in 
testamentary documents can be of great importance. 

In the seminal case of Matter of Escher, 94 Misc. 2d 
952, aff’d, 75 A.D. 2d 531, 426 NYS 2d 1008, the Bronx 
County Surrogate’s Court held that a testamentary 
trust established by parents of a disabled daughter 
which provided that principal was to be used only for 
the “necessary support and maintenance of daughter” 
was protected from the claim of the State for reim-
bursement of the amount it had paid on behalf of the 
daughter. The Court found that the Testator had in-
tended principal be used for daughter during her life-
time. EPTL 7-1.12 codifi es Matter of Escher.

It should also be noted that the funding of a Third 
Party SNT has Medicaid planning benefi ts for the 
Grantor of the Trust. The transfer is considered an ex-
empt transfer. Thus, no period of ineligibility is created. 
See 42 U.S.C. 1382 c(a)(3).

B. “Self Settled SNT or First Party SNT”

Self Settled Trusts are authorized by the Omnibus 
Budget Reconciliation Act of 1993 (“OBRA93”). These 
are SNTs funded with a disabled benefi ciary’s own 
funds, or funds to which he or she is entitled such as 
a personal injury award or an inheritance. In order for 
the disabled benefi ciary to establish and fund a Self 
Settled SNT, he or she must establish the following: 

(a) Must be disabled (proof of SSI or SSD generally 
suffi cient);

(b) Must be under the age of 65 (as of the date the 
assets are transferred to the Trust);
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IV. Drafting Considerations for a Self Settled 
SNT to Be Approved by Court

When requesting that the Court approve the Self 
Settled SNT, the Petition to the Court seeking said ap-
proval should articulate the following:

(a) The disabled benefi ciary’s life expectancy and 
life care plans;

(b) Projected growth of funds; and

(c) Project how long the funds will last.

With respect to Court Ordered SNTs, the Courts 
have required different drafting requirements. (See 
Matter of DiGennaro, 202 AD 2d 259 (2d Dept 1994), 
Matter of Goldblatt, 162 AD 2d 888 and Matter of Morales, 
NYLJ 7/28/95 (Supreme Court Kings County). In Mo-
rales, the Court offered a model SNT to be used in New 
York City. The Department of Social Services must be 
notifi ed when a Court Ordered Self Settled SNT is be-
ing requested.

In drafting an SNT it is important to be familiar 
with the specifi c disability of the benefi ciary. For ex-
ample, the needs of a competent physically disabled 
non-elderly benefi ciary will be different than those of 
someone who is mentally incapacitated and physically 
disabled. The competent physically disabled benefi cia-
ry can be actively involved in the decisions concerning 
the drafting and implementation of a Self Settled SNT 
and his or her future care plan. For example, he or she 
can be made a member of an Advisory Committee to 
the Trustees. 

It is also important to know what government ben-
efi ts program or programs will support the benefi ciary. 
Will it be institutional or non-institutional? This will 
provide the attorney draftsman an idea as to how trust 
assets can be used, and the specifi c terms to be con-
tained in the Trust as well as for the preparation of an 
additional memo to Trustees about their use.

For example, a severely developmentally disabled 
individual residing in a group home may have more 
predictable needs than an individual suffering from 
a psychiatric illness who resides in federally subsi-
dized housing, and receiving outpatient mental health 
services.

The individual suffering from a psychiatric illness 
who resides in the federally subsidized housing will 
most likely be receiving SSI, and any distributions for 
shelter by the Trustee of the SNT will impact the SSI 
coverage.

is no family member to act as a trustee or when the 
benefi ciary is over age 65.

Depending on the terms of the Pooled Trust, 
the disabled person may be able to provide how the 
remaining balance of his or her account is to be dis-
tributed upon his or her death; however, this would 
be subject to a payback to Medicaid. If the balance on 
death is retained by the Pooled Trust, then Medicaid is 
not entitled to a payback of the benefi ts paid.

Pooled Trusts play an important role when the dis-
abled benefi ciary has income that exceeds the monthly 
amount permitted by the community/home care Med-
icaid program. For example, if a Medicaid home care 
applicant has income in excess of the permitted $792.00 
per month for the year 2012, he or she is allowed to 
contribute said excess income to a Pooled Trust. The 
Trust will then pay the disabled benefi ciary’s house-
hold expenses such as mortgage, rent and taxes from 
the monthly income deposited into said Trust. The 
Pooled Trust in many cases affords the benefi ciary the 
fi nancial ability to remain at home, and still be eligible 
for Medicaid Home Care.

III. General Drafting Considerations for SNTs
The following are some provisions to consider in-

cluding in an SNT:

(a) Make specifi c reference to Matter of Escher 
within the body of the Trust, and that the trust is 
intended to comply with Escher. 

(b) Make specifi c reference to EPTL 7-1.12 within 
the body of the Trust, and that the Trust is in-
tended to comply with its provisions. 

(c) Utilize the requisite provision that the trust 
corpus is to be used on behalf of the disabled 
individual to “supplement” and “not supplant” 
government benefi ts such as Medicaid and SSI, 
and that the funds are not to be used for basic 
needs such as food, clothing and shelter. How-
ever, despite the aforestated provision it is still 
important to give the Trustee the power to make 
distributions to meet the benefi ciary’s basic 
needs (food, clothing and shelter), even if it will 
diminish or impair the benefi ciary’s receipt of 
government benefi ts. This is commonly referred 
to as the “Notwithstanding Consequent Effect” 
provision of an SNT. 

Third Party Trusts should also provide that the 
Trustee has the full and absolute discretion to pay out 
principal and income. However, the use of an ascertain-
able standard such as “for health, education, mainte-
nance or support” should be avoided. 
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VI. Conclusion
The use of a properly drafted Special Needs Trust 

will help give the parents of a non elderly disabled 
child a level of comfort in knowing that they have 
taken a signifi cant step in assuring the future care and 
well-being of their child. It is truly the cornerstone of 
any planning for a disabled person. 

Anthony J. Enea, Esq. is a member of the fi rm of 
Enea, Scanlan & Sirignano, LLP in White Plains, New 
York. Mr. Enea is the Chair-Elect of the Elder Law 
Section and Immediate Past President and a found-
ing member of the New York Chapter of the National 
Academy of Elder Law Attorneys (NAELA). He is also 
a member of the Council of Advanced Practitioners 
of NAELA. Mr. Enea is the former Editor-in-Chief of 
the Elder Law Attorney, a quarterly publication of 
NYSBA’s Elder Law Section. Mr. Enea is a Past Presi-
dent of the Westchester County Bar Association and 
has been selected as a Super Lawyer for the fourth 
consecutive year and for the 2009 and 2010 was se-
lected as a Top 25 attorney in Westchester County. Mr. 
Enea has also been selected for inclusion in the 2012 
edition of the “Best Lawyers in America” as an elder 
law attorney. He is a member of the Guardianship 
Court Advisory Committee for the Offi ce of Court 
Administration and is the former Co-Chair of the 
Guardianship Committee of NYSBA’s Elder Law Sec-
tion. Mr. Enea is Certifi ed as an Elder Law Attorney 
by the National Elder Law Foundation* as accredited 
by the American Bar Association. He is a member 
of the Executive Committee of NYSBA’s Trusts and 
Estates Law Section as a Vice-Chair of the Committee 
on the Elderly and Disabled. Mr. Enea is also fl uent 
in Italian.

* The National Elder Law Foundation is not affi liated with any Gov-
ernmental authority. Certifi cation is not a requirement for the prac-
tice of Law in the State of New York and does not necessarily indicate 
greater competence than other attorneys experienced in this fi eld of 
law.

Conversely, the individual in the group home may 
be receiving basic community Medicaid without SSI, 
so the Trustee may be free to use trust funds to support 
a reasonable housing arrangement and provide other 
necessities that will enhance the benefi ciary’s ability to 
reside in the community.

It is important to consider the functional level of 
the benefi ciary, his or her ability in an advisory capac-
ity to participate in decisions regarding trust expendi-
tures and management. 

V. Effect of Medicaid Lien on Funding of an 
SNT

The U.S. Supreme Court’s decision in Arkansas 
HHS v. Ahlborn, 547 US 268, 126 S. Court 1752 (2006) 
dramatically impacted the law on Medicaid liens and 
the funding of Supplemental Needs Trusts.

Under Ahlborn, when a Medicaid recipient receives 
a personal injury settlement following the payment by 
Medicaid of medical costs, the Medicaid lien amount is 
limited to the amount of proceeds meant to compensate 
the recipient for medical costs, and not for damages for 
pain and suffering, lost wages and loss of future earn-
ings. This rule also applies to the personal injury settle-
ment or award of a minor. 

In Ahlborn, there was an agreement apportioning 
the settlement between medical costs and other dam-
ages, but the Court held the result would be the same 
for a Judge-allocated settlement or a jury award which 
establishes liability for both medical care and other 
kinds of damage.

Prior to Ahlborn, the rule in New York was that 
a valid Medicaid lien may be enforced against the 
entire amount of a personal injury settlement, award 
or verdict before the proceeds are transferred into a 
Supplemental Needs Trust. Please see Cricchio v. Pennisi 
and Link v. Town of Smithtown, 90 NY 2d 296, 683 NE 2d 
301(1997).
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court put it: ‘EchoStar’s purported litigation hold failed 
to turn off the automatic delete function and merely 
asked its employees—many of whom, presumably 
were not attorneys—to determine whether documents 
were potentially responsive to litigation, and to then 
remove each one from EchoStar’s pre-set path of 
destruction.’”

The motion court determined that an adverse infer-
ence was warranted against EchoStar for the spoliation 
of electronic evidence. The court outlined the criteria 
for sanctions against a party seeking sanctions based 
on the spoliation of evidence. The moving party must 
demonstrate: (1) that the party with control over the 
evidence had an obligation to preserve it at the time it 
was destroyed; (2) that the records were destroyed with 
a “culpable state of mind;” and (3) that the destroyed 
evidence was relevant to the party’s claim or defense 
such that the Trier of fact could fi nd that the evidence 
would support that claim or defense. A “culpable state 
of mind” for purposes of spoliation sanctions includes 
ordinary negligence. Some of the failures which sup-
port a fi nding of gross negligence, when the duty to 
preserve electronic data has been triggered, include: (1) 
the failure to issue a written litigation hold, when ap-
propriate; (2) the failure to identify all of the key play-
ers and to ensure that their electronic and other records 
are preserved; and (3) the failure to cease the deletion 
of e-mail.

The court agreed with the determination of the mo-
tion court that an adverse inference was warranted be-
cause EchoStar’s spoliation of electronic evidence was 
the result of gross negligence at the very least. EchoStar 
should have reasonably anticipated litigation over the 
contract at issue and implement a litigation hold long 
before litigation had already been commenced. Such 
failures on the part of EchoStar entitle a fi nder of fact to 
presume the relevancy of the destroyed electronic data.

Richard A. Klass, Esq., maintains a law fi rm en-
gaged in civil litigation at 16 Court Street, 29th Floor, 
Brooklyn Heights, New York. He may be reached at 
(718) COURT-ST or RichKlass@courtstreetlaw.com for 
any questions.

In its decision in VOOM 
HD Holdings LLC v. EchoStar 
Satellite LLC, 2012 NY Slip 
Op 658, dated January 
31, 2012, the Appellate 
Division, First Department 
held that a party’s duties 
in the electronic discovery 
context and the appropri-
ate sanctions for failure 
to preserve electronically-
stored information (ESI) 
should follow the federal 
court holding in Zubulake v. UBS Warburg, 217 FRD 309 
[SDNY 2003] and its progeny.

In the watershed case of Zubulake v. UBS Warburg, 
the federal district court held that: “Once a party rea-
sonably anticipates litigation, it must suspend its rou-
tine document retention/destruction policy and put in 
place a ‘litigation hold’ to ensure the preservation of 
relevant documents.” The ‘litigation hold’ is not only 
to prevent affi rmative acts but also automatic func-
tions of computer systems. As held in Convolve, Inc. v. 
Compaq Computer Corp., 223 FRD 162 [SDNY 2004], “In 
the world of electronic data, the preservation obliga-
tion is not limited simply to avoiding affi rmative acts 
of destruction. Since computer systems generally have 
automatic deletion features that periodically purge 
electronic documents such as e-mail, it is necessary for 
a party facing litigation to take active steps to halt that 
process.” The First Department opined, citing to the 
Convolve case, that it is “well settled that a party must 
suspend its automatic deletion function or otherwise 
preserve e-mails as part of a litigation hold.”

In the VOOM HD Holdings case, the court “ob-
served that in addition to failing to preserve electronic 
data upon reasonable anticipation of litigation, no steps 
whatsoever had been taken to prevent the purging of 
e-mails by employees during the four-month period 
after commencement of the action. EchoStar continued 
to permanently delete employee e-mails for up to four 
months after commencement of the action, relying on 
employees to determine which documents were rel-
evant in response to litigation, and to preserve those 
e-mails by moving them to separate folders. As the 

New York’s Adherence to Zubulake v. UBS Warburg
By Richard A. Klass
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individuals in their communities, are capable of risk-
ing everything good in their lives for material or other 
superfi cial gain. I had this very unique opportunity, in 
spending two months with my former boss and men-
tor, to delve into the complexities of one of the most 

notorious white collar criminals in history, and 
audiences have been fascinated by Dreier’s 

revelations.

The tragic irony of fi lming the downfall 
of my former mentor was never lost on me. 
During one of our interviews, Dreier ques-
tioned the role of the documentary fi lm-
maker and the value that this fi lm could 
serve. He proffered that the fi lm could be 

analogous to the proverbial car crash—a 
tragedy that observers gain nothing from 
witnessing, yet view due to its fascinat-
ing spectacle. I hope that UNRAVELED 

persuasively refutes this characterization, as 
a fi lm that prompts refl ection and dialogue about eth-
ics, values, and decision-making in the current societal 
landscape. I am also hopeful that it serves as a caution-
ary tale of the tragic consequences that result when 
greed and entitlement supplant moral responsibility.

Marc H. Simon is an award winning fi lmmaker. 
Mr. Simon created, wrote and produced “After Inno-
cence,” which won the special jury award at the 2005 
Sundance Film Festival, before going on to receive 
other numerous recognitions, including its selection 
as a semi-fi nalist for Best Feature Documentary at the 
78th Academy Awards. “Nursery University” marked 
Simon’s feature directorial debut. The fi lm, which 
premiered at Toronto Hot Doc Film Festival, was the 
top-grossing independent fi lm during its opening 
theatrical weekend, and has been broadcast through-
out the world. “UNRAVELED” is Simon’s second 
straight directing effort and third as a producer. Si-
mon is also a leading independent fi lm attorney (this 
past year he has served as lead counsel for fi lms such 
as “Winter’s Bone,” “The Kids Are All Right,” and 
Werner Herzog’s “Cave of Forgotten Dreams”).

When I was a young associate working at the law 
fi rm of Dreier LLP, my boss Marc Dreier would rib me, 
“Simon, you’ll never be me, you’ll never be me!” At the 
time, I thought Dreier was referencing only his grandi-
ose life as the jet-setting owner of the seemingly 
super-successful law fi rm he had found-
ed. But, interviewing him as the sub-
ject of my feature documentary UN-
RAVELED, just three days before 
he faced sentencing for swindling 
over 740 million dollars, I asked 
whether his recurring jab was 
meant to convey a deeper mes-
sage. Dreier said he had indeed 
intended the subtle forewarning, 
but I was unconvinced by his answer.

This uncertainty, and the complexity 
of the man at its center, is the foundation for what 
I hope makes UNRAVELED a uniquely compelling 
fi lm. While verité scenes, archival footage, and graphic 
animation provide both factual and dramatic support, 
this is Marc Dreier’s story told in his own words and 
through his own actions. Yet, Dreier’s circumstances 
must brand him an unreliable narrator. He is a mega-
fraudster—narcissistic and brilliant—who has chosen 
to cooperate in creating his own documentary portrait.

The challenge of telling a documentary through 
the voice of only one character—without the crutch of 
other talking heads—is signifi cant. Dreier’s isolation 
is both a practical and artistic choice. As a practical 
matter, his victims and former colleagues recognize 
only harm in further sharing Marc’s spotlight. As an 
artistic choice, I want Marc’s physical and emotional 
separation to resonate throughout the fi lm. Thus, UN-
RAVELED intentionally presents this fascinating man 
through his own transparencies and masks. The audi-
ence shall draw its own conclusions and connections. I 
do not expect uniformity of emotion or opinion.

When these massive fi nancial crimes are uncov-
ered, I think the public is deeply curious about how the 
perpetrators, often highly intelligent and well respected 

MOVIE PREMIERE

UNRAVELED—An Ambitious Man, an Immoral Plan
Director Statement by Marc H. Simon
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a client-attorney relationship do not obtain or (ii) 
the lawyer’s or law fi rm’s interest in the separate 
entity providing such services is de minimis. Id..

4. In all instances, however, the lawyer’s services 
qua lawyer are subject to the Rules. In N.Y. State 
752, we opined specifi cally that the application 
of the personal interest confl ict rule found in 
DR 5-101(A), a precursor of Rule 1.7, to a lawyer 
seeking to serve in the dual roles of lawyer and 
broker, inter alia, survived the adoption of DR 
1-106, the direct predecessor of Rule 5.7. We here 
reaffi rm our opinion in N.Y. State 752 and hold 
further that, in our opinion, Rule 1.7 applies with 
undiminished force in circumstances where a 
lawyer’s confl icting personal interest arises from 
a separate, nonlegal business or activity permit-
ted by Rule 5.7.

5. Thus, absent informed consent, a lawyer may 
not provide legal representation to a person or 
entity if a substantial risk exists that the lawyer’s 
personal interests arising from a permitted sepa-
rate, nonlegal activity will affect the lawyer’s 
professional judgment on behalf of that person or 
entity. Rule 1.7. Informed consent is dependent 
upon, inter alia, the lawyer’s reasonable belief 
that the lawyer will be able to provide competent 
and diligent representation. Id. 

6. As noted in N.Y. State 752, however, we have 
opined on a number of occasions over an ex-
tended period of time that, because of the strong 
fi nancial interest of a lawyer who serves as a 
broker in the outcome of the brokerage effort, the 
roles of broker and lawyer in the same transac-
tion are incompatible and not subject to consent 
by the client. N.Y. State 752 and Opinions cited 
therein. That a lawyer’s or law fi rm’s participa-
tion in a separate brokerage business is limited 
largely or wholly to that of investor, with little 
or no management or operational activity, does 
not alter that result. It is the personal fi nancial 
interest arising from the investment that creates 
the personal interest confl ict that is the subject of 
Rule 1.7.

Conclusion
7. For the reasons stated, a lawyer with a substan-

tial passive investment in a separate, closely held  
nonlegal entity that offers real estate brokerage, 
asset management and property management 
services may not represent a buyer, seller or 
lender in a transaction in which such separate 
nonlegal entity is serving as a broker. 

(40-10)

Topic: Ancillary business organiza tions; confl ict of 
interest.

Digest: A lawyer with a substantial investment in 
a closely held real estate brokerage fi rm is 
precluded from representing a party to a real 
estate transaction in which the brokerage fi rm 
is acting as broker.

Rules: 1.7, 5.7

Question
1. May an attorney with a substantial passive in-

vestment in a closely held nonlegal business 
entity that offers real estate brokerage, asset man-
agement and property management services rep-
resent a buyer, seller or lender in a transaction in 
which that nonlegal entity is serving as a broker?

Opinion
2. The inquirer seeks to establish a closely held 

nonlegal entity to provide brokerage, asset man-
agement and property management services to 
investors with a focus largely on multi-family 
apartment assets. The inquirer contemplates a 
substantial and signifi cant investment in the non-
legal entity but does not contemplate taking an 
active role in the management or operation of the 
entity. Inquirer intends to offer legal services to 
clients of the entity, and particularly services in 
purchase, sale and lease transactions in which the 
affi liated nonlegal entity is serving as a broker. 
The inquirer’s fi rm would be one of several law 
fi rms from which clients of the nonlegal entity 
would be free to choose. The legal services would 
be offered only after full written disclosure of the 
inquirer’s interest in the nonlegal entity. 

3. A lawyer or a law fi rm may provide nonlegal 
services, themselves or through a separate entity, 
to clients or other persons. New York Rules of 
Professional Conduct (the “Rules”) 5.7; see N.Y. 
State 752 (2002), N.Y. State 753 (2002) and N.Y. 
State 755 (2002). Whether the nonlegal services 
provided by the lawyer or law fi rm, or a separate 
entity in which they have an interest, are subject 
to the Rules depends upon whether such services 
are separate and distinct from any legal services 
that the lawyer or law fi rm may provide and, if 
so, whether the client “could [not] reasonably 
believe that such nonlegal services are the subject 
of a client-lawyer relationship.” Id. The client will 
be presumed to believe that such nonlegal servic-
es are the subject of a client-lawyer relationship 
unless (i) the lawyer or law fi rm has advised the 
client in writing that such services are not legal 
services and that the protections associated with 

Ethics Opinion 886
Committee on Professional Ethics of the New York State Bar Association (11/15/11)



NYSBA  One on One  |  Spring/Summer 2012  |  Vol. 33  |  No. 1 43    

could ethically engage. See Rule 7.2, cmt [1](a 
lawyer may “compensate employees, agents 
and vendors who are engaged to provide mar-
keting or client development services”). Thus a 
Marketer, like a lawyer in the fi rm, could devel-
op print or web-based marketing materials and 
could solicit business in person or by telephone 
from the law fi rm’s existing and former clients. 
See also the defi nitions of advertisement and so-
licitation, each of which includes a communica-
tion made on behalf of a lawyer or law fi rm.

5. A Marketer, however, is not permitted to engage 
in any activities that would be prohibited to the 
lawyer. See Rule 8.4(a) (“A lawyer or law fi rm 
shall not violate or attempt to violate the Rules 
of Professional Conduct through the acts of an-
other”). Moreover, a lawyer is liable for compli-
ance by his or her employees with the require-
ments of the Rules of Professional Conduct. 
See Rule 5.3(b) (“A lawyer shall be responsible 
for the conduct of a nonlawyer employed or 
retained by or associated with the lawyer that 
would be a violation of these Rules if engaged in 
by a lawyer [under the circumstances specifi ed 
in the Rule].”)

6. Consequently, if the Marketer would merely 
prepare written advertising materials for dis-
tribution to prospective clients or to the public, 
there would be no ethical issues, provided that 
they complied with Rule 7.1, including labeling 
it “attorney advertising,” and the requirement 
for having it pre-approved by the fi rm. This is 
so even if the written materials were directly 
addressed to particular persons. See Shapero v. 
Kentucky Bar Association, 486 U.S. 466 (1988) (let-
ter targeted to clients that lawyer knew could 
use the lawyer’s services.)

7. However, the law fi rm could not authorize the 
Marketer to meet with or call prospective clients 
who are acquaintances of the Marketer in order 
to promote the fi rm’s services, because doing so 
would violate Rule 7.3(a)(1) unless the prospects 
were close friends, clients or former clients of 
the law fi rm. 

Employee Compensation Arrangements

8. Rule 5.4(a) prohibits a lawyer or law fi rm from 
sharing legal fees with a non-lawyer, with lim-
ited exceptions. A signifi cant exception is that 
Rule 5.4(a)(3) permits a lawyer to “compensate a 

Topic: Non-lawyer marketers; bonus compensation 
to non-lawyer based on new business.

Digest: A lawyer or law fi rm may have a non-lawyer 
marketer who engages in only that advertis-
ing and solicitation in which the lawyer or 
law fi rm could engage. The lawyer or law 
fi rm may have a profi t-sharing plan that 
pays bonus compensation to the non-lawyer 
marketer based on overall profi ts of the fi rm 
or on a percentage of the employee’s base sal-
ary. However, the bonus compensation may 
not be based on referrals of particular matters 
and may not be based on the profi tability 
of the fi rm or the department for which the 
employee markets if such profi ts are substan-
tially related to the employee’s marketing 
efforts.

Rules:  Rule 1.0(a), 5.3(b), 5.4(a), 5.4(a)(3), 7.1, 7.2, 
7.3(a)(1), 7.3(b), 8.4(a), 8.4(a(3)

Question
1. May a law fi rm hire a non-attorney marketer to 

market to potential corporate or union clients 
the fi rm’s pre-paid legal services plans and its 
services as a provider of pre-paid legal services? 
May a law fi rm marketer be paid more than a 
salary, e.g., a success fee for signing up pre-paid 
legal services plan sponsors?

Opinion
2. A lawyer may disseminate an advertisement1 

about the lawyer or his/her law fi rm and the 
lawyer’s or law fi rm’s services, including 
newspaper advertisements, letters and bro-
chures. See generally Rule 7.1 of the N.Y. Rules of 
Professional Conduct (the “Rules”) and the com-
ments thereto. 

3. The lawyer’s ability to engage in in-person so-
licitation,2 however, is far more limited. Rule 
7.3(a)(1) of the New York Rules of Professional 
Conduct (the “Rules”) prohibits a lawyer from 
engaging in solicitation “by in-person or tele-
phone contact, or by real-time or interactive 
computer-accessed communication” unless the 
recipient is a close friend, relative, former client 
or existing client of the lawyer.” 

4. Clearly, a lawyer may hire an employee 
(“Marketer”) to engage in advertising and so-
licitation activities in which lawyers themselves 
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bonus based on the profi ts of the fi rm or the 
department for which the employee engages in 
marketing without the bonus being considered 
a direct sharing of legal fees. This, of course, 
would depend on the size of the department 
and the extent to which the profi ts of the depart-
ment are based on clients resulting from the em-
ployee’s marketing efforts. Such determinations 
are necessarily fact-specifi c. Accordingly, they 
are not amenable to general rules. Where profi ts 
of the fi rm or the department are not directly 
correlated with the employee’s marketing ef-
forts, a bonus plan based on a percentage of the 
employee’s salary or a percentage of the overall 
profi ts of the fi rm would pass muster under the 
Rule.

Conclusion
12. A lawyer or law fi rm may have a non-lawyer 

marketer who engages in only that advertising 
and solicitation in which the lawyer or law fi rm 
could engage. The lawyer or law fi rm may have 
a profi t-sharing plan that pays bonus compensa-
tion to the non-lawyer marketer based on the 
overall profi ts of the fi rm or on a percentage of 
the employee’s base salary. However, the bonus 
compensation may not be based on referrals of 
particular matters and may not be based on the 
profi tability of the fi rm or the department for 
which the employee markets if such profi ts are 
substantially related to the employee’s market-
ing efforts.

Endnotes
1. An advertisement is any public or private communication 

made by or on behalf of a lawyer or law fi rm about the lawyer 
or law fi rm’s services, the primary purpose of which is for 
the retention of the lawyer or law fi rm. It does not include 
communications to existing clients or other lawyers. Rule 1.0(a). 

2. Solicitation means any advertisement initiated by or on 
behalf of a lawyer or law fi rm that is directed to, or targeted 
at, a specifi c recipient or group of recipients, or their family 
members or legal representatives, the primary purpose 
of which is the retention of the lawyer or law fi rm, and a 
signifi cant motive for which is pecuniary gain. It does not 
include a proposal or other writing prepared and delivered in 
response to a specifi c request of a prospective client. See Rule 
7.3(b).

(9-11)

nonlawyer employee…based in whole or in part 
on a profi t sharing plan.“ Comment 1B explains:

Paragraph (a)(3) permits limited 
fee sharing with a nonlawyer 
employee, where the employee’s 
compensation or retirement plan 
is based in whole or in part on a 
profi t-sharing arrangement. Such 
sharing of profi ts with a nonlaw-
yer employee must be based on the 
total profi tability of the law fi rm 
or a department within a law fi rm 
and may not be based on the fee 
resulting from a single case.

9. Rule 5.4 (a)(3) is a limited exception to the prohi-
bition against a lawyer or law fi rm sharing legal 
fees with a non-lawyer. However, it does not 
supersede Rule 7.2, which prohibits a lawyer 
from compensating a person to recommend the 
lawyer’s employment or rewarding that person 
for a recommendation resulting in employment.

10. In N.Y. State 733 (2000), we held that a lawyer 
may not pay a non-lawyer employee a percent-
age of fees attributable to matters referred by 
the employee as compensation for the refer-
ral. Although that opinion interpreted former 
DR 3-102(A)(3) under the Code of Professional 
Responsibility, the former disciplinary rule is the 
same as Rule 8.4(a)(3) except for punctuation, 
and we would reach the same result under the 
Rules.

11. Rule 5.4(a)(3) clearly allows a lawyer to pay 
a bonus to a non-lawyer employee, including 
an employee engaged in marketing, that is not 
based on referrals of particular clients or mat-
ters, but rather is based on the profi tability of 
the entire fi rm or a department within the fi rm. 
Although Comment 1B interprets this prohibi-
tion as prohibiting the profi t-sharing arrange-
ment from being based on the fee resulting from 
a single case, it does not rule out the success 
of marketing efforts from being a factor in the 
amount of the bonus. Nevertheless, if the profi ts 
of the fi rm or the employee’s department are 
directly related to the success of the employee’s 
marketing efforts, it is diffi cult to see how a 
law fi rm could pay a marketing employee a 
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any fi nancial relationship between the entities) is 
permitted under similar conditions as an infor-
mational link. 

7. Reciprocal links that constitute advertising must 
comply with all the requirements of Rule 7.1, 
including the mandate that advertising not in-
clude false, deceptive, or misleading claims. In 
addition, the home pages of the web sites with 
the reciprocal links may need to be labeled as at-
torney advertising. Rule 7.1(f). 

8. If the link is part of a cooperative business ar-
rangement between the lawyer and a non-legal 
professional, the lawyer must comply with Rule 
5.8(a). A “cooperative business arrangement” is:

a contractual relationship between 
a lawyer or law fi rm and a nonlegal 
professional or nonlegal profes-
sional service fi rm for the purpose 
of offering to the public, on a sys-
tematic and continuing basis, legal 
services performed by the lawyer 
or law fi rm, as well as other nonle-
gal professional services…

 See 22 NYCRR 1205.2. Rule 5.8(a) specifi cally 
limits the non-legal professionals with whom a 
lawyer may contract. See 22 N.Y.C.R.R. § 1205.3 
(list promulgated by the Appellate Divisions of 
professionals with whom lawyers may contract), 
§ 1205.5. The rules permit contractual business 
relationships between lawyers and fi ve other 
professions (public accountancy, land surveying, 
social work, architecture and professional engi-
neering) but neither realtors nor bankers. Under 
Rule 5.8(a), a reciprocal exclusive referral agree-
ment may include joint advertising and sharing 
of offi ce space, but may not include sharing of 
any legal fees.

Conclusion
9. A law fi rm web site can include informational 

links to other web sites, including those of banks 
and real estate companies. Neither the linked ma-
terial nor the linkage itself may involve misrepre-
sentation or create confusion. Reciprocal links are 
not inherently unethical. A simple reciprocal link 
(without revenue generated for the law fi rm and 
without any fi nancial relationship between the 
entities) is permitted under similar conditions as 
an informational link.

(3-10)

Topic: Links on a lawyer’s web site to other 
businesses.

Digest: A lawyer may include links to other busi-
nesses on the lawyer’s web site provided nei-
ther the link nor the linked material involves 
misrepresenta tion or causes confusion. 

Rules:  5.8(a), 7.1, 8.4

Question
1. Under what circumstances may a lawyer’s 

web site include links to the web sites of other 
businesses?

Opinion
2. The inquiring lawyer wishes to establish a law 

fi rm web site. He asks whether the web site may 
include links to the web sites of other businesses, 
particularly banks and real estate companies. 

3. Whether or not a link on an attorney web site is 
ethically permissible depends on the purpose of 
the link, the nature of the site to which a link is 
made, and the nature of the relationship between 
the attorney and the owner of the web site to 
which the link is made. 

4. A web link need not be the subject of any agree-
ment between the law fi rm and the site to which 
the link is made. Links can be made with or 
without the consent of the owner of the web site 
to which the link is made. In fact, the owner of a 
web site need not even be aware that the link has 
been made, much less give consent for the link. 

5. A law fi rm web site may include informational 
links to third party web sites. Such links are not 
ethically barred if the lawyer ensures that neither 
the inclusion of the link nor the material to which 
the link is made will create confusion or misrep-
resentation. For example, a link to an offi cial gov-
ernment web site that created the impression that 
the law fi rm had some government connection 
would be impermissible where the implied con-
nection does not exist. NY Rule of Professional 
Conduct 8.4(c). The same is true for links to pri-
vate web sites if the link is likely to create confu-
sion or misrepresentation. In some circumstances, 
an appropriate disclaimer would be necessary. 

6. No categorical ethical bar prohibits lawyers and 
third parties from agreeing to link to each other’s 
web sites, but greater care must be exercised 
with reciprocal links. A reciprocal link (without 
revenue generated for the law fi rm and without 
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shall not share legal fees with a non-lawyer. 
New York Rule 5.4(b) provides that “[a] lawyer 
shall not form a partnership with a nonlawyer 
if any of the activities of the partnership consist 
of the practice of law.” While it is clear that the 
New York rules of legal ethics prohibit such a 
partnership and such fee sharing, the nuanced 
question here is whether a lawyer admitted in 
New York runs afoul of our ethics rules by liti-
gating in New York as part of a partnership in 
the District of Columbia that is, and ethically 
may be, structured in the way the New York 
rules generally prohibit.

5. Under New York Rule 8.5(a) a New York admit-
ted lawyer is subject to the disciplinary author-
ity of New York regardless where the conduct 
occurs, but we must determine whether the eth-
ics rules to be applied are those of New York or 
those of the District of Columbia. To make this 
determination we look to the New York choice 
of law rules contained in New York Rule 8.5.

6. Under New York Rule 8.5(b)(1), for “conduct in 
connection with a proceeding in a court before 
which a lawyer has been admitted to practice 
(either generally or for purposes of that proceed-
ing), the rules to be applied shall be the rules of 
the jurisdiction in which the court sits, unless 
the rules of the court provide otherwise.” Thus, 
the New York Rules of Professional Conduct 
apply to conduct in connection with proceed-
ings in a New York court unless the rules of that 
court provide otherwise.

7. Forming a District of Columbia partnership 
with a non-lawyer in the District of Columbia 
does not become subject to New York Rule 5.4 
just because the partnership may undertake 
some New York litigation work. As we read the 
inquiry, there is no suggestion that undertak-
ing the New York litigation would substantially 
shift the fi rm’s focus. We assume that the fi rm, 
even if it undertook the New York litigation, 
would continue to be centered on cases and 
revenue within the District of Columbia. Under 
those circumstances, we believe that formation 
of the partnership cannot be said to be “conduct 
in connection with” the New York litigation. 
The same is true of distributing profi ts, includ-
ing those generated from occasional legal fees in 
New York, according to the general terms of the 
District of Columbia partnership agreement.

Topic: Sharing legal fees and forming partnership 
with non-lawyer.

Digest: A lawyer who principally practices in a juris-
diction that allows partnership with a non-
lawyer, and who is also admitted in New 
York, may ordinarily conduct New York liti-
gation even if in a partnership that includes 
a non-lawyer who would benefi t from the 
resulting fees; although the New York rules 
generally prohibit such arrangements, in this 
case the governing ethical provisions would 
be those of the other jurisdiction.

Rules: 5.4(a) & (b), 8.5(a) & (b)

Facts
1. The inquirer is a lawyer admitted to practice in 

both New York and the District of Columbia. 
The lawyer’s practice is based in the District 
of Columbia and the majority of his revenue 
is derived from cases and matters within that 
jurisdiction.

2. The lawyer desires to form a District of 
Columbia partnership with a non-lawyer, a 
technical expert, who will assist the lawyer with 
prosecuting certain class action claims, at least 
one of which would be brought in the State of 
New York. For the purposes of this opinion, it is 
assumed that the District of Columbia permits 
lawyers to form a partnership with non-lawyers, 
and to share legal fees and profi ts as between 
them, if they comply with certain rules. See D.C. 
Opinion 322 (2004); D.C. Rule 5.4.

Questions
3. When the lawyer earns legal fees resulting from 

litigation commenced and prosecuted in New 
York, may he share those fees with his District of 
Columbia partnership, which would include a 
non-lawyer who has worked on that litigation? 
If the lawyer may not share the fees directly, 
may the fi rm hire the non-lawyer as an employ-
ee, to be compensated through a profi t-sharing 
arrangement triggered by increases over the 
fi rm’s current average profi t?

Opinion
4. New York Rule 5.4(a) provides that, with excep-

tions not here pertinent, a lawyer or law fi rm 
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would be ineffective to circumvent the New 
York rules on fee sharing.

12. Other jurisdictions have reached varying con-
clusions as to the choice of law that governs 
such situations. Compare Philadelphia Opinion 
2010-7 (opining that a Pennsylvania lawyer 
could share fees with a non-Pennsylvania law-
yer in the District of Columbia even though the 
DC fi rm had a non-lawyer partner) with ABA 91-
360 (opining that lawyer practicing in a jurisdic-
tion forbidding partnerships with non-lawyers 
would be subject to that prohibition even if 
a member of a DC fi rm), followed in Virginia 
Opinion 1584 (1994). It should be noted, how-
ever, that the ABA and Virginia opinions were 
based on codes without choice of law provisions 
similar to the current Rule 8.5 in New York.1 We 
believe that the Philadelphia opinion is the more 
instructive precedent, and for the reasons stated 
above, we believe the New York choice of law 
rules support a similar conclusion.

13. Alternatively, we are asked to address whether 
the lawyer could employ the non-lawyer techni-
cal expert, with the expert receiving compensa-
tion based upon a profi t-sharing model based 
on increases from the fi rm’s current average 
profi t. In N. Y. State 733 (2000), we addressed 
whether a lawyer may share legal fees with non-
lawyer employees. Under DR 3-102 [now Rule 
5.4(a)], we held that “a lawyer may compensate 
non-lawyer employees based on profi t sharing 
but may not tie remuneration to the success of 
specifi c efforts by employees to solicit business 
for lawyers or law fi rms.” We specifi cally stated 
that any permissible profi t sharing between 
lawyer and non-lawyers “may not be used to 
circumvent the specifi c prohibition on fee shar-
ing refl ected in Judiciary Law §491 and DR 
2-103(B).” See also Rule 5.4, Cmt. [1B].

14. As posed to this Committee by the inquirer, the 
profi t-sharing with the non-lawyer employee 
would be based upon total profi ts above a sig-
nifi cant minimum threshold. Although the non-
lawyer would not be paid a percentage of fees 
from a given case, the non-lawyer’s compen-
sation under this profi t-sharing model would 
correspond roughly to the amount by which his 
involvement increases the profi t of the fi rm.

15. We do not reach the question whether this pro-
posed profi t-sharing model would comport 
with the standards that would generally apply 
in New York. On the facts of this inquiry, and 

8. Under New York Rule 8.5(b)(2)(ii), for conduct 
not in connection with a proceeding in court, 
the rules to be applied shall be “the rules of 
the admitting jurisdiction in which the lawyer 
principally practices; provided, however, that 
if particular conduct clearly has its predomi-
nant effect in another jurisdiction in which the 
lawyer is licensed to practice, the rules of that 
jurisdiction shall be applied to that conduct.” 
The inquirer principally practices in the District 
of Columbia. Unless the formation of the part-
nership or the division of compensation arising 
from New York litigation clearly have their pre-
dominant effect in New York, those matters are 
subject only to the District of Columbia ethics 
rules.

9. Forming the District of Columbia partnership 
does not clearly have its predominant effect in 
New York just because the partnership may un-
dertake some New York litigation work. Under 
the circumstances presented, neither does it 
clearly have a predominant effect in New York 
for the partnership to distribute its fees ac-
cording to the general terms of the partnership 
agreement, even though this may include occa-
sional fees from New York litigation.

10. Accordingly, while the proposed distribution 
of legal fees may have to comply with relevant 
ethical rules in the District of Columbia, it is not 
subject to New York Rule 5.4. A contrary result, 
applying the New York Rules more broadly than 
their intended reach, could result in undue bur-
dens for lawyers admitted in New York, but le-
gitimately practicing in the District of Columbia 
through a partnership that includes a non-law-
yer, who wish to participate in the occasional 
New York litigation matter.

11. Our conclusion as to choice of law is premised 
on the particular facts of the inquiry. These in-
clude that the lawyer and the law fi rm, now and 
in the foreseeable future, have their principal 
place of business in the District of Columbia 
and that the bulk of their revenue is derived 
from matters unrelated to the State of New York. 
Different facts could lead to a different result. 
For example, if a major portion of the revenue 
of the lawyer or the law fi rm were derived from 
the practice of law in the State on New York, 
then, depending on the particular facts, Rule 8.5 
could make applicable the prohibitions of New 
York Rule 5.4. Certainly if the partnership were 
created for the very purpose of litigation in New 
York, establishing it in the District of Columbia 
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even if a non-lawyer would benefi t from the re-
sulting fees (either as a member of the lawyer’s 
partnership in that other jurisdiction or as its 
employee compensated through a profi t-sharing 
arrangement), if the arrangements comply with 
the ethics rules of that other jurisdiction.

Endnote
1. The ABA opinion was issued at a time when ABA Rule 8.5 was 

limited to jurisdiction of the disciplinary authority without 
provision for choice of law. Amendments adopted by the ABA 
in 1993 broadened the rules to include choice of law provisions 
as are found in New York Rule 8.5(b) upon which we base our 
conclusion. At the time of the Virginia opinion, the applicable 
confl icts rule, Virginia DR 1-102(B), was limited in scope.

(38-11)

following the same analysis as set forth above 
with respect to partnership, we believe the pro-
priety of the profi t-sharing arrangements would 
be governed by the ethics rules of the District 
of Columbia. If the facts were different—for ex-
ample, if New York litigation represented a sig-
nifi cantly greater portion of the fi rm’s caseload 
or revenues—then it would be necessary to con-
sider whether the profi t-sharing model would 
be consistent with New York ethical rules.

Conclusion
16. A lawyer who principally practices in another 

jurisdiction but is also admitted in New York 
may conduct occasional New York litigation, 
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Opinion
5. The inquirer recognizes that he cannot person-

ally represent the client in litigation against an 
adversary represented by his wife. His con-
cern is well founded. Under the terms of Rule 
1.10(h), the prohibition on lawyers representing 
clients in any matter where the adversary is 
represented by the lawyer’s spouse is subject to 
consent by the lawyer’s client “after full disclo-
sure” and only if “the lawyer concludes that the 
lawyer can adequately represent the interests 
of the client.” While worded differently, this in-
quiry is the same as that set forth in Rule 1.7(b)
(1), the general concurrent confl ict rule: whether 
“the lawyer reasonably believes that the lawyer 
will be able to provide competent and diligent 
representation” to the affected client or clients. 
Because both husband and wife are subject to 
the same prohibition, for both lawyers to remain 
on the case, both would have to conclude that 
they could adequately represent the interests 
of their clients, and both clients would have to 
consent. In the Committee’s view, it would be 
a rare case in which spouses could reasonably 
conclude that they could adequately represent 
the interests of their respective clients in appear-
ing personally as lead counsel on opposite sides 
of a litigation.

6. The prohibition set forth in Rule 1.10(h) is 
not, however, automatically imputed to other 
lawyers in the law offi ces of the husband and 
wife. Rule 1.10(a) provides for automatic im-
putation where the confl ict arises under Rules 
1.7, 1.8 or 1.9, but does not list confl icts arising 
under Rule 1.10(h). This Committee has previ-
ously observed that, under essentially identi-
cal provisions of the former New York Code of 
Professional Responsibility, even in cases in-
volving criminal prosecutions, “disqualifi cation 
of the district attorney’s spouse in a particular 
case does not result in automatic disqualifi ca-
tion of other lawyers in the spouse’s fi rm under 
DR 5-105(D) [now Rule 1.10(a)].” N.Y. State 654 
(1993); accord N.Y. State 660 (same as to lawyers 
in close dating relationship).

7. Nevertheless, the confl ict may be imputed 
under the facts and circumstances of a given 
case, where the policies underlying the primary 
disqualifi cation are also implicated by partici-
pation of other lawyers in the fi rm. N.Y. State 

Topic: Disqualifi cation of spouses practicing in dif-
ferent fi rms from appearing on opposite sides 
of a litigation.

Digest: Confl icts of spouses representing clients on 
opposite sides of the same litigation under 
Rule 1.10(h) are not automatically imputed 
to other lawyers in the disqualifi ed lawyers’ 
fi rms, but imputation may arise in the partic-
ular circumstances of any given case. At least 
in civil matters, even if the confl ict is imputed 
to other lawyers in the spouses’ fi rms, the 
resulting confl ict may, depending on the facts 
of the particular case, be waived by the cli-
ent or clients with their informed consent. If 
substitute counsel from outside the fi rm is 
engaged, the originally retained lawyer may 
share confi dential information with the sub-
stitute counsel as long as the affected client 
gives his or her informed consent or the dis-
closure is impliedly authorized to serve the 
best interests of the client under Rule 1.6.

Rules: 1.0(j), 1.6(a), 1.7(b)(1), 1.10(a) & (h)

Facts
1. The inquirer and his wife are lawyers working 

in a small city. The inquirer is the managing at-
torney of a legal services offi ce and his wife is in 
private practice at a local fi rm. Recently, a client 
engaged the inquirer’s wife to bring an eviction. 
The respondent in that proceeding sought the 
assistance of the inquirer’s offi ce.

Questions
2. Is the prohibition in Rule 1.10(h) that, absent a 

valid consent, precludes husband and wife from 
personally representing opposing parties in liti-
gation imputed to other lawyers in their respec-
tive fi rms?

3. If the confl ict is imputed, can consent cure the 
confl ict, and, if so, is consent of one or both cli-
ents needed?

4. If the inquirer chooses to recommend that the 
client engage instead volunteer outside counsel, 
can the inquirer share with the outside counsel 
information derived from the legal services of-
fi ce’s intake interview?
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quite likely, if the respective law offi ces are rela-
tively small, that a signifi cant risk of an adverse 
effect on the litigating lawyer’s professional 
judgment would arise.

9. Even if there is such a signifi cant risk, however, 
that confl ict can be cured by consent of the af-
fected clients as long as the lawyer involved 
reasonably believes that, notwithstanding that 
risk, he or she will in fact be able to provide 
competent and diligent representation to the 
affected client. Rule 1.7(b)(1). Any consent will 
often be conditioned on effective screening of 
the disqualifi ed spouse from all contact with the 
matter.

10. Whether consent needs to be obtained from one 
client or both also depends on the circumstanc-
es. For example, a colleague in the inquirer’s 
offi ce, where the inquirer is managing attorney, 
might well conclude that he or she must obtain 
consent of the respondent in the eviction mat-
ter. Yet perhaps the colleague in the wife’s fi rm, 
given facts such as the size of that offi ce and the 
lawyer’s role in it, might reach a different con-
clusion. It would always be most prudent for all 
the various lawyers involved to obtain consent 
from their clients, but whether that is required 
depends on the analysis above.

11. Information derived from the intake interview is 
confi dential whether or not the lawyer assumes 
representation of the prospective client. See Rule 
1.18(b). If the representation were taken over 
by a colleague in the inquirer’s legal services 
offi ce, the inquirer could discuss information 
from the intake interview with that colleague. 
See Rule 1.6 Cmt. [5] (“lawyers in a fi rm may, in 
the course of the fi rm’s practice, disclose to each 
other information relating to a client of the fi rm, 
unless the client has instructed that particular 
information be confi ned to specifi ed lawyers”). 
If outside counsel is retained to take over a rep-
resentation, however, confi dential information 
may be disclosed to the new lawyer only, under 
Rule 1.6(a)(1), with the “informed consent” of 
the respondent as that term is defi ned by Rule 
1.0(j), or, under Rule 1.6(a)(2), if the disclosure 
is impliedly authorized to advance the best 
interests of the client and reasonable under the 
circumstances or customary in the professional 
community.1 Assuming that the client is aware 
that the inquirer has undertaken to fi nd replace-
ment counsel, briefi ng new counsel is likely to 
be both reasonable and customary unless the 
information derived from the intake interview 
was adverse to the interests of the client.

654 (1993); N.Y. State 638 (1992); N.Y. State 632 
(1992). In N.Y. State 654, we enumerated certain 
factors that should be considered in determining 
whether a confl ict was imputed in a given case:

Relevant facts would include 
the size of the spouse’s fi rm, the 
spouse’s position in the fi rm, 
whether the spouse will derive 
direct or indirect fi nancial or other 
benefi t as a result of the defen-
dant’s employment of the fi rm, 
and whether the spouse played 
any role in the defendant’s seeking 
representation by the fi rm.

 In that opinion, we concluded that the confl ict 
that prevented the spouse of a district attorney 
from representing a criminal defendant was 
imputed to the spouse’s fi rm, and that consent 
of the criminal defendant would not cure the 
confl ict. We rested heavily on the fact that the 
case was a criminal matter and the concern that 
the public might perceive favoritism in the dis-
trict attorney’s handling of the matter: “Since 
the fi rm of the district attorney’s spouse is quite 
small, the public would be likely to see the po-
tential for abuse whether the defendant were 
represented by the district attorney’s spouse’s 
partner or associate, or by the district attorney’s 
spouse.” N.Y. State 654.

8. This opinion, by contrast, involves a civil 
landlord-tenant case that does not implicate the 
public interests present in a criminal matter. 
In these circumstances, whether a colleague in 
the inquirer’s offi ce or a colleague in the wife’s 
law fi rm, or both, could proceed with the repre-
sentation in the eviction matter would depend 
primarily on whether, under all the facts, “there 
is a signifi cant risk that the [litigating] lawyer’s 
professional judgment on behalf of a client will 
be adversely affected by the lawyer’s own…
personal interests” occasioned by that lawyer’s 
relationship with one or the other spouse. Rule 
1.7(a)(2). This is an objective test based on the 
particular circumstances: the lawyers involved, 
“acting reasonably,” must “determine wheth-
er…the lawyer’s judgment may be impaired 
or the lawyer’s loyalty may be divided if the 
lawyer accepts or continues the representation.” 
Rule 1.7, Cmt. [2]. The answer may depend 
on, among other things, whether both spouses 
withdraw from the affected representation or 
only one of them does. In the latter case in par-
ticular—where a colleague is litigating directly 
against one of the spouses—we believe it is 



NYSBA  One on One  |  Spring/Summer 2012  |  Vol. 33  |  No. 1 51    

Endnote
1. This is not a case in which the lawyer’s contact with a 

prospective or former client is so remote as to call into question 
whether disclosure to serve the client’s best interests could 
ever be reasonable or customary. To the contrary, the inquirer’s 
involvement with the respondent is ongoing. Without trying 
to formulate general rules, we conclude on the present facts—
where a lawyer has obtained confi dential information from 
a prospective client and has undertaken, with permission, to 
hand the matter over to new counsel identifi ed by the lawyer—
that the lawyer may be impliedly authorized to disclose 
information to the new lawyer if doing so meets the tests set 
forth in Rule 1.6(a)(2).

(40-11)

Conclusion
12. Confl icts under Rule 1.10(h) are not automati-

cally imputed to other lawyers in the disquali-
fi ed lawyers’ fi rms, but imputation may arise in 
the particular circumstances of any given case. 
Even if the confl ict is imputed to other lawyers 
in the spouses’ fi rms, the resulting confl ict may, 
depending on the facts of the particular case, 
be waived by the client or clients with their in-
formed consent. If substitute counsel is engaged, 
the originally retained lawyer may share confi -
dential information with the substitute counsel 
as long as the affected client gives his or her 
informed consent or the disclosure is impliedly 
authorized under rule 1.6(a)(2).
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non-ministerial tasks (such as title insurance or 
recommendations for title insurance), the result-
ing personal interest confl icts with the attorney’s 
duty to the client in the transaction and is a non-
consentable confl ict. 

5. N.Y. State 621 confi rmed the result in N.Y. State 
595 and distinguished N.Y. State 576 which al-
lowed an attorney to refer a client in a transac-
tion to a title company that paid a commission 
to the attorney, provided that, among other 
things, the attorney passed the commission on 
to the client and where exceptions to title were 
not negotiable. 

6. N. Y. State 738 applied the prohibition where the 
attorney’s spouse holds a fi nancial interest.

7. N. Y. State 752 made clear that notwithstanding 
the adoption of DR 1-106 the prohibitions re-
garding title companies remained valid.

8. N. Y. State 753 reiterated that a lawyer’s interest 
in a title abstract company providing insurance 
or making an insurance recommendation could 
not, even with client consent, represent the 
buyer, seller or lender in the transaction unless 
the abstract company performs only ministerial 
tasks.

9. Rule 5.7 is substantially the same as DR 1-106 
and accordingly the same reasoning applies 
regarding the permissibility of referrals to title 
companies.

Conclusion
10. An attorney may refer a client to a title company 

in which the attorney has a fi nancial interest 
provided that the attorney may not represent 
the client in the transaction in which that title 
company will provide title services to the cli-
ent unless the services are purely ministerial or 
if, among other things, the attorney passes the 
commission on to the client and where excep-
tions to title are not negotiable.

(27-11)

Topic: Confl ict of Interest; Referrals by attorney to a 
title abstract company or title company agent 
in which the attorney has a fi nancial interest.

Digest: An attorney may refer a client to a title ab-
stract company or title company agent in 
which the attorney has a fi nancial interest 
in the limited case where the Company or 
Agent does only ministerial tasks. The attor-
ney’s personal interest confl ict arising from 
the fi nancial interest may preclude the attor-
ney from representing that client in the same 
transaction that the title abstract company or 
title company agent is providing services in.

Rules: DR 1-106; 5-104(A); Rule 1.7; 1.8; 5.7

Questions
1. May an attorney refer work to a title abstract 

company or title company agent in which the at-
torney has a fi nancial interest? (A “title abstract 
company” and a “title company agent” being 
hereinafter collectively referred to as a “title 
company.”)

2. May an attorney represent a client in a transac-
tion where the title company in which the attor-
ney has a fi nancial interest is providing services 
to that client?

Opinion
3. Both of the above questions were answered un-

der the Code of Professional Responsibility by 
opinions of this Committee. See N.Y. State 595, 
621, 738, 752, 753 and 755. The answers and rea-
soning set forth in those opinions are still valid 
under the NY Rules of Professional Conduct 
which replaced the Code of Professional 
Responsibility effective April 1, 2009.

4. N.Y. State 595 held that an attorney could refer 
clients to an abstract company in which the at-
torney has an interest and continue to represent 
the client in the transaction, provided that the 
abstract company performs only ministerial 
tasks. If the abstract company were to perform 

Ethics Opinion 891
Committee on Professional Ethics of the New York State Bar Association (11/17/11) 
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“grossed up” or increased sales price is ethically 
prohibited, unless the gross-up is disclosed in 
the transaction documents. That opinion did not 
hold that a seller’s concession or gross-up was 
improper. Rather, the opinion held a full dis-
closure of the gross-up in the transaction docu-
ments was necessary to avoid a misrepresenta-
tion regarding the amount of the purchase price.

5. In N.Y. State 882 (2011) we affi rmed what we 
said in N.Y. State 817 and clarifi ed in which 
documents the disclosure of the gross-up was 
required to be made:

The problem is not the seller’s 
concession in the abstract. Many 
seller’s concessions are legitimate. 
The problem here is the match-
ing “gross up” of the selling price, 
which effectively wipes out the 
seller’s concession. If a buyer has 
to pay $6,000 in order to get a 
$6,000 discount, then the true sell-
ing price has not changed. Thus, a 
gross up, if not expressly disclosed 
as such, is a misrepresentation 
and is proscribed by Rule 8.4(c). 
Consequently, if a lawyer partici-
pates in a real estate transaction 
in which the lawyer knows (or 
should know) that the transaction 
documents containing the grossed-
up sales price do not expressly 
disclose that the sales price was 
increased by the same amount as 
the seller’s concession, the lawyer 
violates Rules 8.4(c). The fact that 
the practice may be widespread 
does not authorize an attorney to 
participate in the misrepresenta-
tion. The Rule is equally applicable 
to the buyer’s attorney, the seller’s 
attorney, and the lender’s attorney.

N.Y. State 882 ¶ 10.

 Here, because the mortgagee bank rejected the 
disclosure required by our ethical opinions, the 
attorneys for the buyer, seller and lender not 
only had reason to know that the documents 
with the deletion would contain a misrepresen-
tation, they each had actual knowledge.1

6. N.Y. State 882 addressed the issue raised by the 
current inquiry.

Topic: Lawyer’s participation in residential real es-
tate transaction that includes both a “seller’s 
concession” and an equivalent “gross-up” in 
the sale price.

Digest: The fact that the sales price in a residential 
real estate transaction has been “grossed-up” 
must be expressly disclosed in the transac-
tion documents containing the sales price 
in addition to the amount of the “seller’s 
concession.”

Rules: 8.4(c)

Facts
1. Seller’s attorney presented a contract for the 

sale of a single family home to the mortgagee 
bank with provisions stating that “At the clos-
ing of title Seller shall pay $25,000.00 towards 
Purchasers’ closing costs and points” and 
“Purchaser and Seller hereby and herewith ac-
knowledge and understand that the sales price 
has been increased by the sum of $25,000.00 
to allow and provide for the aforesaid Seller’s 
Concession.”

2. Although seller’s attorney has been using sub-
stantially similar language without objection 
by lenders for numerous residential real estate 
transactions, the lender in this instance advised 
the seller’s attorney that the “Contract states 
price increased due to Seller concession; increase 
for this reason is not allowed.”

Question
3. May a lawyer ethically participate in a resi-

dential real estate transaction where the lender 
objects to the disclosure in the sales contract and 
the HUD-1 Settlement Statement showing that 
the amount of the sales price has been increased 
(“grossed-up”) in an amount equivalent to the 
amount of the seller’s concession?

Opinion
4. Rule 8.4(c) prohibits a lawyer from engaging in 

conduct involving misconduct. Under the facts 
of this inquiry the failure to disclose the increase 
or “gross-up” of the purchase price would 
constitute misrepresentation. In N.Y. State 817 
(2007) this Committee opined that a lawyer’s 
participation in a residential real estate transac-
tion that includes a “seller’s concession” and a 

Ethics Opinion 892
Committee on Professional Ethics of the New York State Bar Association (11/28/11)
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Even if the seller’s concession and 
matching gross-up were suggested 
by a mortgage broker, a loan of-
fi cer, or some other employee at 
the mortgage bank, the lawyer 
is not relieved from making the 
necessary disclosures. Disclosure 
may be even more important in 
that situation because the lender’s 
representative—the very person 
who might be expected to detect a 
misrepresentation (the supposedly 
increased sales price that is fully 
offset by an unexplained seller’s 
concession)—is encouraging the 
misrepresentation. No function 
other than to misrepresent the 
purchase price can be ascribed to a 
gross–up equal to an unexplained 
seller’s concession. A lawyer may 
not participate in that misrepresen-
tation no matter who suggested it.

Id. ¶ 11.

7. Under these circumstances, where the lender 
objects to the disclosure of the gross-up of the 
purchase price, none of the lawyers may ethi-
cally participate in the transaction. Their best 
course would be to advise the lender the “gross-
up” is ethically prohibited unless disclosed in 
the documents that recite the purchase price and 
that if the lender will not agree to the disclosure, 
the lawyers for the buyer, seller and lender may 
not participate in the transaction.

Conclusion
8. A lawyer may not ethically participate in a resi-

dential real estate transaction where the lender 
objects to the disclosure of the fact that there has 
been a gross-up of the purchase price equivalent 
to amount of the seller’s concession.

Endnote
1. Rule 1.0(k) provides as follows: 

“Knowingly,” “known,” “know,” or “knows” 
denotes actual knowledge of the fact in question. 
A person’s knowledge may be inferred from 
circumstances.

 A lawyer “should know” a fact when it can be readily inferred 
from the circumstances.

(12-11)
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5. Moreover, although no per se provision in the 
Rules of Professional Conduct prohibits the 
Assistant District Attorney from accepting an 
appointment as a referee, the rules governing 
confl icts of interest may prohibit an Assistant 
District Attorney, in particular situations, from 
accepting appointment to the panel generally or 
overseeing a particular foreclosure.

 Except as provided in paragraph (b), a lawyer 
shall not represent a client if a reasonable lawyer 
would conclude that …

(2) there is a signifi cant risk that 
the lawyer’s professional judg-
ment on behalf of a client will be 
adversely affected by the lawyer’s 
own fi nancial, business, property 
or other personal interests.

 Rule 1.7(a); see also Rule 1.7(b) (setting forth an 
exception based on informed consent and other 
factors).

6. An Assistant District Attorney should avoid 
situations in which his or her interests in being
a referee would create a confl ict under Rule 
1.7(a)(2). For example, given the discretion of a 
judge to make a referee appointment, the attor-
ney should consider whether it is appropriate to 
accept a referee assignment from a judge before 
whom the attorney frequently appears or is cur-
rently appearing in the role of prosecutor, or to 
seek appointment to a panel that would routine-
ly result in assignments from such a judge.

7. While it usually will be ethical for an attorney 
to accept an appointment to a referee panel, the 
Assistant District Attorney must also consider 
whether there may be a confl ict under Rule 
1.7(a)(2) with respect to an appointment to 
oversee any particular foreclosure. An attorney 
should not serve as a referee in a matter where 
one of the parties to the foreclosure is currently 
being prosecuted or is likely to be prosecuted 
by the District Attorney’s offi ce in which the 
Assistant District Attorney serves. The Assistant 
District Attorney should also consider whether 
it would be appropriate to serve as a referee in 
a proceeding in which he or she has previously 
participated in a criminal matter in which any 
party to the foreclosure was involved. Whether 
serving as a referee in such a situation would 

Topic: Assistant District Attorney accepting ap-
pointment as foreclosure referee.

Digest: A full-time prosecutor may accept appoint-
ment to referee foreclosure panels, and may 
oversee foreclosure proceedings, provided 
there is no confl ict.

Rules: 1.7, 1.12

Question
1. May a full-time Assistant District Attorney seek 

and accept appointment to a court-appointed 
referee foreclosure panel?

Opinion
2. New York law permits courts to appoint referees 

from court-appointed referee panels to exercise a 
number of powers in connection with a foreclo-
sure. N.Y. Civ. Prac. L & R. § 4301. Referees com-
pute the value of foreclosed property and sell it 
at public auction. N.Y. Civ. Prac. L. & R. §1351(1). 
The statutory fee is $50 to compute the value of 
the property and $500 to sell the property, al-
though the court can authorize a higher fee for 
property with a sales price that exceeds $50,000. 
N.Y. Civ. Prac. L & R. §8003(b).

3. Applicants to be referees complete a short form 
that includes the applicant’s education and 
experience, prior court appointments, and the 
appointment requested. The Offi ce of Court 
Administration does not conduct screening of 
those seeking appointment, and appointment 
of referees is left to the discretion of individual 
judges. Rules of the Unifi ed Court System, 
pt. 36 Appointments; NYS Offi ce of Court 
Administration, Report of the Commission on 
Fiduciary Appointments (Dec. 2001).

4. No per se rule in the New York Rules of 
Professional Conduct prohibits the Assistant 
District Attorney from accepting an appointment 
to a referee panel. We caution, however, that 
apart from the Rules of Professional Conduct, 
there could be other provisions—such as in 
county law or the ethics rules for a particular 
District Attorney’s offi ce—that could prohibit an 
Assistant District Attorney from accepting an ap-
pointment as a referee. This committee does not 
opine on questions of law, regulation or agency 
policy.

Ethics Opinion 893
Committee on Professional Ethics of the New York State Bar Association (12/1/11)
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party neutral,” which are two of the categories 
of lawyers covered by that Rule. See Rule 1.12, 
Cmt. [1]. The question before us is whether an 
Assistant District Attorney may accept appoint-
ment as a referee, not what restrictions may ap-
ply to him or her after accepting such appoint-
ment. But we urge an Assistant District Attorney 
in this situation to study Rule 1.12 carefully if 
and when he or she accepts an appointment as a 
referee.

Conclusion
9. A full-time prosecutor may accept appoint-

ment to a referee foreclosure panel and may 
oversee foreclosure proceedings, provided there 
is no confl ict under the Rules of Professional 
Conduct.

(18-11)

constitute a confl ict under Rule 1.7(a)(2) might 
depend on the length of time that had passed 
since the criminal proceeding, the extent of the 
Assistant District Attorney’s involvement in that 
matter, and the extent of the party’s involve-
ment in that matter (e.g., as a defendant, wit-
ness, juror, or complainant). Where the foreclo-
sure involves law enforcement personnel with 
whom the Assistant District Attorney works as a 
prosecutor, the attorney should weigh whether 
these professional relationships might affect his 
or her professional judgment. See N.Y. State 544 
(1982); N.Y. State 800 (1986).

8. We note also that should an Assistant District 
Attorney accept an appointment as a referee in 
a matter, he or she might thereafter be subject to 
various provisions of Rule 1.12, such as restric-
tions on subsequent employment, because a 
referee is an “adjudicative offi cer” and a “third-
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5. The purpose of Rule 4.2 is to promote the proper 
functioning of the legal system by protecting a 
person who has chosen to be represented by a 
lawyer in a matter against possible over-reach-
ing by other lawyers who represent clients in the 
matter. See Rule 4.2, Cmt. [1]. Although the rule 
is popularly known as the “no-contact” rule, by 
its terms the rule prohibits contact without the 
opposing lawyer’s consent only if (a) such con-
tact involves communication, (b) the communi-
cation is about the subject of the representation, 
and (c) the communication is not authorized by 
law.

6. Rule 4.2 is not limited to oral communication. 
A letter mailed or handed to the represented 
tenant by the lawyer or the lawyer’s agent, if 
it argued the landlord’s position or offered a 
settlement of the matter, clearly would con-
stitute a prohibited communication. Whether 
legal process that commences a court action also 
constitutes “communication about the subject 
of the representation” is a question we need not 
decide, because another clause of the Rule is suf-
fi cient to answer the inquiry.

7. Rule 4.2 allows a lawyer to communicate with 
an unrepresented person when “authorized to 
do so by law.” The Real Property Actions and 
Proceedings Law provides for process to be 
personally served upon the respondent in the 
proceeding, without reference to whether the 
respondent is represented. “Service of the notice 
of petition and petition shall be made by per-
sonally delivering them to the respondent,” or 
alternatively, by specifi ed forms of mail to the 
respondent in addition to either delivering the 
papers to a person of suitable age and discretion 
at the property sought to be recovered, or else 
leaving the papers in a specifi ed manner at the 
property. RPAPL § 735(1).

8. Under the Civil Practice Law and Rules, au-
thorization to serve process and other papers 
is very broad and does not exclude lawyers. 
“Except where otherwise prescribed by law or 
order of court, papers may be served by any 
person not a party of the age of eighteen years 
or over.” CPLR 2103. Articles 8 and 8-A of the 
New York General Business Law contain re-
quirements with respect to process servers. Both 
specifi cally exempt attorneys from the defi nition 
of process servers who are required to maintain 

Topic: Communication with repre sented party; ser-
vice of process.

Digest: When authorized by statute, an attorney may 
personally serve process on a represented 
party and ask certain related questions, but 
may not go beyond service of process to com-
municate on the subject of the representation 
without the consent of such party’s lawyer.

Rules: 1.0(l), 4.2

Facts
1. An attorney for a landlord, to commence a sum-

mary eviction proceeding, serves a petition and 
notice of petition. The tenant appears by counsel 
and challenges the service. Landlord’s attorney 
wishes to effect new service by personally serv-
ing the notice and petition directly upon the 
tenant.

Question
2. May an attorney personally serve process on a 

party known to be represented?

Opinion
3. The New York Rules of Professional Conduct 

provide:

In representing a client, a lawyer 
shall not communicate or cause 
another to communicate about the 
subject of the representation with 
a party that the lawyer knows to 
be represented by another lawyer 
in the matter, unless the lawyer 
has the prior consent of the other 
lawyer or is authorized to do so by 
law.

Rule 4.2(a).

4. Clearly the tenant is represented by a lawyer in 
the matter. The validity of the original service 
of process is irrelevant to this issue. See Rule 
1.0(l) (defi ning “matter” to include a claim or 
controversy as well as a proceeding). Landlord’s 
attorney therefore may not “communicate or 
cause another to communicate” with the tenant 
about the subject of the representation without 
the prior consent of the tenant’s lawyer unless 
landlord’s attorney is authorized to do so by law.

Ethics Opinion 894
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the scope of the authorization in any way that 
would violate the no-contact rule.2 Conversation 
on the subject matter of the representation, if not 
included within the authorization for service of 
process, remains prohibited.

Conclusion
12. An attorney may personally serve process on a 

represented party as authorized by statute. In 
the course of making service, the attorney may 
ask the represented party if he or she is the per-
son named in the papers, and may request the 
represented party to sign an acknowledgement 
of receipt of process. The attorney may not, 
however, without the consent of that person’s 
lawyer, go beyond service of process to elicit or 
participate in communications with that person 
about the subject of the representation.

Endnotes
1. In fact there can be legitimate reasons, not involving 

circumvention of Rule 4.2, for a lawyer personally to effect 
service. For example, the lawyer may wish to save the cost of a 
professional server or to be assured that service is timely and 
valid.

2. We note the approach to this issue that has been taken by 
another State. In Florida, the analogue to our Rule 4.2 states 
no exception for communications authorized by law, so there 
is reason for it to include an explicit but limited exception for 
service of process:

In representing a client, a lawyer shall 
not communicate about the subject of the 
representation with a person the lawyer knows 
to be represented by another lawyer in the 
matter, unless the lawyer has the consent of the 
other lawyer. Notwithstanding the foregoing, 
an attorney may, without such prior consent, 
communicate with another’s client in order to 
meet the requirements of any court rule, statute 
or contract requiring notice or service of process 
directly on an adverse party, in which event the 
communication shall be strictly restricted to that 
required by the court rule, statute or contract, and 
a copy shall be provided to the adverse party’s 
attorney.

 Fla. Rule 4-4.2(a).

(36-11)

records (which clearly would not be necessary 
if attorneys could not personally serve process). 
GBL §§ 89-t, 89-bb. Although many lawyers use 
professional process servers, the CPLR does not 
require them to do so.1 And if it would violate 
the Rule for the lawyer personally to effect ser-
vice, then it would be equally violative for the 
lawyer to “cause another,” such as a process 
server, to do so. There is no violation in either 
case, because service directly upon a respon-
dent, even if represented, is authorized by law.

9. May a lawyer, when serving process on a repre-
sented person, engage in conversation with that 
person? It is permissible, whether or not advis-
able, to discuss matters wholly unrelated to the 
representation. Some more related communica-
tions are common in the course of serving pro-
cess. For example, the server may have occasion 
to ask the prospective recipient whether he or 
she is the person named in the papers, or to ask 
the recipient to sign an acknowledgement of re-
ceipt of service.

10. We doubt that asking the tenant to confi rm his 
or her identity, or to sign an acknowledgement 
of receipt, would be a communication “about 
the subject of the representation” within the 
meaning of Rule 4.2. In any event, we believe 
that communications such as these would fall 
within the legal authorization for making ser-
vice directly upon the respondent. The CPLR 
anticipates that a person serving process may 
have occasion to engage in some such types 
of communication. See CPLR 306 (d) & (e) (al-
lowing proof of service by means including “a 
signed acknowledgment of receipt of a sum-
mons and complaint” or a “writing admitting 
service by the person to be served”).

11. However, a statute providing for service directly 
upon parties (including represented ones) does 
not constitute a general authorization of com-
munication with such persons during the course 
of service. A lawyer serving process on a rep-
resented person must be careful not to exceed 
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the client consents to the represen-
tation after full disclosure and the 
lawyer concludes that the lawyer 
can adequately represent the in-
terests of the client. [Emphasis 
added.]

5. Thus, under Rule 1.10(h), a confl ict of interest 
arises when spouses represent opposing parties 
in a matter. However, the facts indicate that the 
sole practitioner’s spouse is not representing 
the opposing party, but rather another lawyer 
in the spouse’s fi ve-lawyer fi rm. Therefore, Rule 
1.10(h) itself does not apply.

6. However, Rule 1.10(h) is essentially a more spe-
cifi c version of Rule 1.7(a)(2), the general rule 
on concurrent confl icts arising from a lawyer’s 
personal interests. Under Rule 1.7(a)(2), unless 
a lawyer complies with Rule 1.7(b), “a lawyer 
shall not represent a client if a reasonable law-
yer would conclude that…there is a signifi cant 
risk that the lawyer’s professional judgment on 
behalf of the client will be adversely affected by 
the lawyer’s own fi nancial, business, property 
or other personal interests.” Rule 1.7(b)(1) al-
lows a client to waive a confl ict of interest if the 
lawyer reasonably concludes that she can com-
petently and diligently represent the client, but 
Rule 1.7(b)(4) adds that consent must be both 
“informed” and “confi rmed in writing.” These 
conditions for waiver also apply to a confl ict 
arising under Rule 1.10(h). See Rule 1.10(d) (“A 
disqualifi cation prescribed by this Rule may be 
waived by the affected client…under the condi-
tions stated in Rule 1.7.”).

B. Is the confl ict imputed to other lawyers in the 
spouse’s fi rm?

7. Rule 1.10(a) imputes one lawyer’s confl ict of 
interest under Rule 1.7, Rule 1.8, or Rule 1.9 to 
all lawyers “associated in” the same fi rm, but 
Rule 1.10(a) does not explicitly impute a dis-
qualifi cation arising under Rule 1.10(h). “Unlike 
disqualifi cations under most other.… Rules, 
disqualifi cations under DR 9-101(D) are not 
imputed to the rest of the disqualifi ed lawyer’s 
fi rm.” ROY D. SIMON, SIMON’S NEW YORK CODE 
OF PROFESSIONAL RESPONSIBILITY ANNOTATED 1450 
(ed. 2008). (Rule 1.10(h) is identical to former DR 
9-101(D).) Rule 1.10(h) applies only when the 
spouses personally represent opposing sides. 
Here, the lawyer’s spouse does not person-

Topic: Spousal confl icts of interest.

Digest: Absent informed consent confi rmed in writ-
ing, a sole practitioner may not represent a 
client in a matter where the opposing party is 
represented by a lawyer in a fi ve-lawyer fi rm 
in which her spouse is the senior partner. 
The lawyer in her spouse’s fi rm representing 
the opposing party may also have a confl ict, 
which would be imputed to all lawyers in the 
spouse’s fi rm unless it can be and is cured by 
informed consent, confi rmed in writing.

Rules: 1.0(h) & (j), 1.6(c), 1.7, 1.10(a), (d) & (h)

Question
1. A sole practitioner practices law from home in a 

small community, but occasionally uses the con-
ference room and telephone lines in her spouse’s 
law fi rm. The spouse’s fi rm is a fi ve-lawyer 
fi rm at which her spouse is the senior partner. 
May the sole practitioner and a lawyer from the 
spouse’s fi rm (but not the spouse) serve as op-
posing counsel in a case in which the sole practi-
tioner’s client is a minor?

Opinion
2. On April 1, 2009, the New York Rules of 

Professional Conduct (the “Rules”) replaced the 
New York Code of Professional Responsibility 
(the “Code”) but, as we show below, there is no 
substantive difference in the provisions govern-
ing the answers to these inquiries. 

A. Does a confl ict arise from the spousal 
relationship? 

3. The essence of the question is whether a lawyer 
may represent a client if the opposing counsel is 
an attorney in the law fi rm where her spouse is 
the senior partner.

4. To analyze confl icts arising from a spousal rela-
tionship, we start with Rule 1.10(h), which pro-
vides as follows:

A lawyer related to another lawyer 
as parent, child, sibling or spouse 
shall not represent in any matter a 
client whose interests differ from 
those of another party to the matter 
who the lawyer knows is repre-
sented by the other lawyer unless 

Ethics Opinion 895
Committee on Professional Ethics of the New York State Bar Association (12/6/11)
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position (i.e., married to the senior partner of 
the opposing law fi rm) would be “adversely 
affected by the [inquiring] lawyer’s fi nancial, 
business, property or other personal interests.” 
As in N.Y. State 654, factors relevant to assess-
ing the risk of an adverse effect on the inquir-
ing lawyer’s professional judgment include the 
size of the spouse’s fi rm, the spouse’s position 
in the fi rm, whether the spouse would share 
in fees earned from the representation, and the 
spouse’s involvement in the representation of 
party opposing the inquirer.

11. Here, the fi rm at which the inquirer’s spouse 
works has only fi ve lawyers. The inquirer’s 
spouse is the senior partner in the fi rm, and 
therefore would presumably share in the fees 
generated in the matter in which the inquirer is 
adverse counsel. Moreover, as the senior part-
ner, the spouse may well have a supervisory role 
in the matter. Accordingly, a favorable result for 
the sole practitioner’s client would most likely 
be an unfavorable result for her spouse. Thus, 
a confl ict arises under Rule 1.7(a)(2). (If the sole 
practitioner’s spouse was personally working 
on the case, then the sole practitioner and her 
spouse would be representing opposing parties, 
which would trigger Rule 1.10(h)—but the facts 
indicate that the spouse is not working on the 
case.)

12. Because there is a confl ict under Rule 1.7(a)(2), 
the sole practitioner may represent her minor 
client only if she complies with Rule 1.7(b). 
Specifi cally, the sole practitioner may represent 
the minor client only if she reasonably believes 
that she can provide competent and diligent 
representation and her client gives informed 
consent, confi rmed in writing. See Rule 1.7(b)
(1) and (4). (Another condition, set out in Rule 
1.7(b)(2), is that the representation is not prohib-
ited by law. That condition explicitly turns on a 
question of law on which we have no authority 
to offer an opinion, but we will assume for pur-
poses of this opinion that the condition is met 
because very few representations are prohibited 
by law.)

13. To ensure that the client’s consent under Rule 
1.7(b)(4) is “informed,” the inquirer must ad-
equately explain to her client “the material risks 
of the proposed course of conduct and reason-
ably available alternatives.” Rule 1.0(j) (defi n-
ing “informed consent”). Comment [11] to Rule 
1.7 suggests some of the material risks when 
closely related lawyers are representing oppos-
ing clients in the same matter. Even though the 
inquiring lawyer and the spouse are not both 
representing clients in the same matter, we think 

ally represent the opposing party—a partner 
in the spouse’s fi rm does. Yet this does not end 
our analysis, because we must also consider 
whether the sole practitioner or the opposing 
counsel in her spouse’s fi rm—or both – have a 
confl ict under Rule 1.7(a)(2). If the lawyer in the 
spouse’s fi rm has a confl ict under Rule 1.7(a)(2), 
then pursuant to Rule 1.10(a) that confl ict would 
be imputed to all other lawyers in the spouse’s 
fi rm.

8. This Committee considered an issue similar 
to the one here in N.Y. State 654 (1993). That 
opinion addressed whether a district attorney 
could prosecute a defendant represented not 
by the D.A.’s spouse but by the other lawyer at 
the two-lawyer fi rm where the D.A.’s spouse 
worked. Despite the heightened emphasis on 
fairness and the appearance of fairness in crimi-
nal cases, this Committee stated that under DR 
5-105(D) (predecessor to Rule 1.10(a)), “dis-
qualifi cation of the district attorney’s spouse in 
a particular case does not result in automatic 
disqualifi cation of other lawyers in the spouse’s 
fi rm.” But the Committee qualifi ed this general 
statement by noting that “whether others in the 
fi rm are disqualifi ed will turn on the particular 
facts and circumstances, including the basis of 
the primary disqualifi cation and the underly-
ing policies and interests to be served.” The 
Committee listed several relevant factors for the 
attorney to consider, including (i) “the size of 
the spouse’s fi rm,” (ii) “the spouse’s position in 
the fi rm,” (iii) “whether the spouse will derive 
direct or indirect fi nancial or other benefi t as a 
result of the [representation],” and (iv) “whether 
the spouse played any role in the [client’s] seek-
ing representation by the fi rm.” 

9. Applying these factors to the district attorney’s 
inquiry in N.Y. State 654, this Committee con-
cluded that the spouse’s entire fi rm was dis-
qualifi ed by imputation. Our determination was 
based largely on the size of the fi rm. Because 
the spouse was a partner in a two-partner fi rm, 
this Committee noted that “the public would be 
likely to see the potential for abuse whether the 
defendant were represented by the district at-
torney’s spouse’s partner or associate, or by the 
district attorney’s spouse.”

10. N.Y. State 654 shows that our analysis does not 
end simply because Rule 1.10(h) does not explic-
itly impute the confl ict of interest to the spouse’s 
entire fi rm. In accordance with Rule 1.7(a)(2), 
the inquiring sole practitioner here must ask 
whether a reasonable lawyer would conclude 
that there is a “signifi cant risk” that the profes-
sional judgment of a lawyer in the inquirer’s 
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Nothing in the Rules of Professional Conduct 
changes this conclusion.

16. However, those opinions did not address the 
ability of a representative of a minor (such as a 
parent, guardian ad litem, custodian, guardian, 
committee, trustee or court) to give the neces-
sary consent. The ability of a minor’s repre-
sentative raises questions of law beyond the 
jurisdiction of the Committee to decide. See, e.g. 
General Obligations Law §2-102 (defi ning the 
term “minor”) and §§3-101 et seq. (addressing 
the effect of status as a minor). Other provisions 
relating to minors are found in the Penal Law, 
Family Court Act, Surrogate’s Court Procedure 
Act, Social Service Law, Estate, Powers and 
Trusts Law and Domestic Relations Law. The 
sole practitioner should examine those sources.

D. Do the shared offi ce facilities create a confl ict?

17. Independent of the spousal relationship be-
tween the lawyers, there is also a question 
whether the sole practitioner’s occasional use 
of the conference room and telephone lines in 
her spouse’s fi rm means that they are deemed 
to be in the same “fi rm” for purposes of the 
Rules. In N.Y. State 715 (1999), which addressed 
temporary lawyers, we said: that “lawyers who 
share offi ce space but are not in the same fi rm 
have been deemed to be ‘associated’ in a fi rm 
for purposes of the confl icts rules and vicarious 
disqualifi cation rules.” See also Rule 1.0, cmt. [2] 
(stating that whether two lawyers constitute a 
“fi rm” will “depend on the specifi c facts,” and 
giving some examples). If the inquirer’s use of 
the spouse’s offi ce facilities makes the inquirer 
“associated in” the same “fi rm” as the spouse 
within the meaning of Rules 1.0(h) and 1.10(a), 
then the sole practitioner would be disqualifi ed 
from representing the minor to the same extent 
as a partner or associate in the spouse’s fi rm. See 
N.Y. State 437 (1976); N.Y. State 609 (1990).

18. Based upon the facts in the instant matter, 
however, we do not believe that the sole prac-
titioner’s occasional use of the spouse’s confer-
ence room and telephones rises to the level of 
at which the sole practitioner is “associated in” 
her spouse’s fi rm for confl icts purposes (but that 
could change if the offi ce sharing relationship 
expands or becomes more than occasional). See 
N.Y. State 609 (1990).

19. Nevertheless, the offi ce sharing arrangement 
is relevant to another aspect of confl ict of inter-
est analysis. As we have noted above, the sole 
practitioner has a confl ict of interest under Rule 
1.7(a)(2) because the opposing counsel works at 

the concerns in Comment [11] apply. Comment 
[11] provides, in relevant part, as follows:

When lawyers representing dif-
ferent clients in the same matter 
or in substantially related matters 
are closely related, there may be 
a signifi cant risk that client confi -
dences will be revealed and that 
the lawyer’s family relationship 
will interfere with both loyalty and 
professional judgment. As a result, 
each client is entitled to know of 
the existence and implications of 
the relationship between the law-
yers, before the lawyer agrees to 
undertake the representation. …

14. We assume that the lawyer in the spouse’s fi rm 
who is representing the opposing party is aware 
of this entire situation (i.e., knows that the se-
nior partner is married to the sole practitioner). 
Therefore, the lawyer in the spouse’s fi rm who 
is representing the opposing party has a mirror-
image confl ict under Rule 1.7(a)(2). Because the 
sole practitioner’s spouse is a senior partner in 
that lawyer’s fi rm, a reasonable lawyer would 
conclude that there is a signifi cant risk of an 
adverse effect on the lawyer’s professional 
judgment. For example, the sole practitioner’s 
spouse may not want the lawyer opposing her 
to be too aggressive against the sole practitioner, 
or may want the sole practitioner to win a large 
money judgment and a corresponding large 
fee to add to the family coffers. Many different 
scenarios are possible. Thus, a confl ict arises un-
der Rule 1.7(a)(2), and Rule 1.7(b)(1) and (b)(4) 
require that the lawyer opposing the sole prac-
titioner’s client must take appropriate action to 
deal with his confl ict of interest. Specifi cally, the 
lawyer in the spouse’s fi rm may not undertake 
or continue to represent the opposing party here 
unless he reasonably believes that he can com-
petently and diligently represent the interests 
of his client and, if so, the client gives informed 
consent, confi rmed in writing.

C. May a minor consent to a confl ict?

15. The requirement that the sole practitioner ob-
tain her minor client’s informed consent raises 
the issue of whether a minor acting alone can 
give informed consent. This issue has been ad-
dressed in a number of opinions. In three opin-
ions decided under the old Code of Professional 
Responsibility—N.Y. State 256 (1972), N.Y. State 
274 (1972), and N.Y. State 790 n.4 (2005)—this 
Committee determined that a minor by him-
self or herself could not consent to a confl ict. 
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her spouse’s fi rm, so she must obtain informed 
consent under Rule 1.7(b)(4) before agreeing to 
represent the minor client. As part of obtaining 
informed consent, the sole practitioner should 
disclose to her minor client (or the minor cli-
ent’s representative) the facts regarding her 
occasional use of the offi ce facilities at the op-
posing fi rm. Those facts—including the risks to 
the client’s confi dential information—are part 
of the “information adequate for the person to 
make an informed decision” as to whether to 
retain or continue using the lawyer, and part of 
an adequate explanation of “the material risks of 
the proposed course of conduct and reasonably 
available alternatives,” both of which are ele-
ments in the defi nition of “informed consent.” 
See Rule 1.0(j) (defi ning “informed consent”). 
Needless to say, the sole practitioner should also 
take every reasonable measure to protect her 
client’s confi dences when using the conference 
room or telephone lines at her spouse’s fi rm. Cf. 
Rule 1.6(c) (requiring lawyer to “exercise rea-
sonable care” to prevent others from disclosing 
a client’s confi dential information except as per-
mitted by Rule 1.6).

20. Since we conclude that the sole practitioner 
and her spouse are not part of the same “fi rm” 
based on the sole practitioner’s occasion use of 
her spouse’s offi ce facilities, we need not decide 
whether the sole practitioner and her spouse’s 
fi rm would have a confl ict of interest under Rule 
1.7(b)(3), which provides that a confl ict is waiv-
able only if “the representation does not involve 
the assertion of a claim by one client against 
another client represented by the lawyer in the 
same litigation or other proceeding before a 
tribunal.”

Conclusion
21. Absent informed consent, confi rmed in writing, 

a lawyer may not represent a client in a matter 
in which the opposing party is represented by 
a lawyer in a fi ve-lawyer law fi rm where her 
spouse is the senior partner. The lawyer in her 
spouse’s fi rm who is representing the opposing 
party may also have a confl ict, which would be 
imputed to all lawyers in the spouse’s fi rm un-
less it can be and is cured by informed consent, 
confi rmed in writing.

(25-10a)
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brances affecting real and personal property 
and provide their search results to lenders, title 
insurance companies, judgment creditors, and 
other interested parties. Lien search companies 
do not sell insurance.

3. Some lawyers and law fi rms undertake to per-
form lien searches for clients through their own 
employees, without engaging a third party lien 
search fi rm. Other law fi rms contract with a 
third party to perform lien searches. Sometimes 
the third party is independent of the law fi rm, 
but other times the third party is owned by or is 
otherwise affi liated with the law fi rm. Law fi rms 
that contract for third parties to perform lien 
searches sometimes pay the third party and then 
bill the client for those services, and other times 
instruct the third party to bill the client directly.

Questions
4. This opinion addresses three related questions:

A. May a law fi rm subcontract lien search work 
to an unaffi liated third party and bill the 
client more than the law fi rm pays the third 
party for those services?

B. May a law fi rm provide lien search services 
to a client through the law fi rm’s own em-
ployees and bill the client for such services?

C. May a law fi rm provide lien searches to a cli-
ent through a lien search company owned in 
whole or in part by lawyers in the law fi rm, 
and bill the client for such services?

Opinion

Question A: Providing Lien Searches Through an 
Independent Third Party

5. A law fi rm may subcontract with an indepen-
dent (i.e., unaffi liated) third party to perform 
lien searches, and may bill clients for the cost of 
such services. However, a law fi rm may not pass 
on the expense of a third party lien search to 
clients under the pretense that the law fi rm itself 
performed the services. The law fi rm must accu-
rately disclose both the fact that third party pro-
vided the services and the terms under which 
such services were provided.

6. Further, a law fi rm may not charge the client 
more than the third party search fi rm’s charges 

Topic: Providing lien search services to clients.

Digest: A law fi rm may subcontract lien search work 
to a third party but may not bill the client 
more than the costs incurred by the law fi rm. 
A law fi rm may provide lien search services 
to a client through the law fi rm’s own em-
ployees, but if the lien search services are 
“not distinct” from the legal services, then 
the law fi rm must comply with the Rules 
of Professional Conduct regarding both the 
legal and nonlegal services. A law fi rm may 
provide lien searches to a client through a 
lien search fi rm affi liated with the law fi rm, 
but the law fi rm must comply with the Rules 
regarding both the legal and nonlegal servic-
es unless the law fi rm has advised its client in 
writing that the services are not legal services 
and lack the protection of a client-lawyer 
relationship. Even then, the law fi rm must 
comply with Rule 1.7 because the law fi rm’s 
fi nancial interest in providing the nonlegal 
services through an affi liated entity creates a 
confl ict.

Rules: 1.5(d), 1.7(a)-(b), 1.8(a), and 5.7(a)-(b)

Background
1. This opinion concerns lien search services. Lien 

searches are used to determine whether a title 
owner’s interest in property is encumbered, to 
what extent it is encumbered, and—in the case 
of multiple encumbrances—the priority of the 
encumbrances. For example, a mortgage lender 
will conduct a lien search of real property re-
cords to determine if there are outstanding se-
nior mortgage liens, tax liens, mechanic’s liens 
or judgment liens affecting the property. A judg-
ment creditor will conduct a UCC lien search 
to determine if personal property owned by the 
judgment debtor has been pledged to secured 
creditors who will have priority in the collateral. 
A car dealer will conduct a lien search of the 
Department of Motor Vehicles to assure that his 
new car customer has paid off the loan on the 
trade-in vehicle.

2. A lien search is a ministerial function and does 
not constitute the practice of law. Lien searches 
thus may be performed by nonlawyers. Lien 
search companies, like title abstract companies, 
examine the public record to identify encum-

Ethics Opinion 896
Committee on Professional Ethics of the New York State Bar Association (12/12/11)
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9. Regarding confl icts, Comment [5] to Rule 5.7 
notes that “the lawyer may have a fi nancial 
interest in the nonlegal services that would 
constitute a confl ict of interest under Rule 1.7(a)
(2), which governs confl icts between a client 
and a lawyer’s personal interests.” In addition, 
Comment [5A] to Rule 5.7 notes that if the legal 
representation involves exercising judgment 
about whether to recommend nonlegal services 
and which provider to recommend, or if the rep-
resentation involves overseeing the provision 
of the nonlegal services, then a confl ict with the 
lawyer’s own interests under Rule 1.7(a)(2) is 
likely to arise on that ground as well. 

10. Under Rule 1.7(a)(2), a lawyer may not rep-
resent a client if “a reasonable lawyer would 
conclude that…there is a signifi cant risk that the 
lawyer’s professional judgment on behalf of a 
client will be adversely affected by the lawyer’s 
own fi nancial, business, property, or other per-
sonal interests” unless the lawyer complies with 
Rule 1.7(b). To comply with Rule 1.7(b), the law-
yer must reasonably believe that the lawyer can 
provide competent and diligent legal represen-
tation despite the confl ict, and the lawyer must 
obtain the client’s informed consent, confi rmed 
in writing. In obtaining the client’s informed 
consent under Rule 1.7(b), the lawyer should 
disclose the advantages and risks of obtaining 
legal and nonlegal services from the same pro-
vider in a matter, including the effect of the law-
yer’s fi nancial interest in providing the nonlegal 
services. For example, if the payment of legal 
fees is contingent upon closing the transaction, 
the lawyer may have an incentive not to per-
form an exhaustive lien search or not to reveal 
information that might prevent the closing from 
occurring.

11. A lawyer or law fi rm providing both legal and 
lien search services in the same matter must also 
comply with Rule 1.8(a), which governs busi-
ness transactions between lawyers and their 
clients. See Rule 5.7, cmt. [5A]. As Comment [6] 
to Rule 5.7 explains, when a law fi rm provides 
both legal and nonlegal services to a client in 
the same matter (or in substantially related mat-
ters), Rule 1.8(a) requires that: (i) the nonlegal 
services be provided on terms that are “fair 
and reasonable” to the client, (ii) the terms on 
which the nonlegal services will be provided 
are fully disclosed to the client in writing in un-
derstandable form, (iii) the client is advised to 
seek the advice of independent counsel about 
the lawyer’s provision of the nonlegal services, 

unless the law fi rm incurs additional costs. 
Rule 1.5 of the New York Rules of Professional 
Conduct (the “Rules”) addresses fees and ex-
penses charged by lawyers. Rule 1.5(b) requires 
a lawyer to communicate to a client the scope 
of the representation and the basis or rate of the 
fees and expenses for which the client will be re-
sponsible. Rule 1.5(d)(3) provides that a lawyer 
“shall not enter into an arrangement for, charge 
or collect … a fee based on fraudulent billing.” 
Comment [1A] to Rule 1.5 says that billing is 
fraudulent if it is “knowingly and intention-
ally based on false or inaccurate information.” 
Comment [1A] also says that “where the client 
has agreed to pay the lawyer’s cost of in-house 
services, such as for photocopying or telephone 
calls, it would be fraudulent knowingly and 
intentionally to charge a client more than the 
actual costs incurred.” Accord, ABA 93-379 
(1993) (“A lawyer may not charge a client more 
than her disbursements for services provided by 
third parties like court reporters, travel agents 
or expert witnesses, except to the extent that the 
lawyer incurs costs additional to the direct cost 
of the third-party services”).

Question B: Providing Lien Searches Through the 
Law Firm’s Own Employees 

7. If the law fi rm itself provides lien search ser-
vices through its own employees, the applicable 
rule is Rule 5.7 (“Responsibilities Regarding 
Nonlegal Services”), which covers a law fi rm’s 
provision of both legal and nonlegal services. 
Rule 5.7(a) provides, in pertinent part: 

(1) A lawyer or law fi rm that pro-
vides nonlegal services to a person 
that are not distinct from legal ser-
vices being provided to that person 
by the lawyer or law fi rm is subject 
to these Rules with respect to the 
provision of both legal and nonle-
gal services. [Emphasis added.] 

8. Thus, if the legal and nonlegal services provided 
by the law fi rm are “not distinct” from each oth-
er—as when a law fi rm renders both legal ser-
vices and lien search services related to the same 
transaction—the Rules of Professional Conduct 
apply both to the legal services and the nonlegal 
services. For example, the mandates of Rule 1.5 
with respect to fees (see above), as well as the 
mandates of Rules 1.7 and 1.8 covering confl icts 
of interest, apply both to the legal services and 
the lien search services when those services are 
not distinct from each other. 
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services could reasonably believe he or she is 
the subject of a client-lawyer relationship. If 
the law fi rm’s interest in the affi liated entity is 
more than de minimis, Rule 5.7(a)(4) establishes a 
presumption that the person receiving nonlegal 
services believes the services to be the subject of 
a client-lawyer relationship unless the law fi rm 
advises the client in writing that the services 
are not legal services and lack the protection of 
an attorney-client relationship. Even if the law 
fi rm has informed the client in writing that the 
lien search services are not subject to the Rules 
of Professional Conduct and lack the protection 
of an attorney-client relationship, Rule 5.7(b) 
reminds the affi liated law fi rm not to allow 
the nonlegal entity to undermine the lawyer’s 
independent professional judgment and not to 
compromise the lawyer’s own duty of confi den-
tiality. Rule 5.7(b) states: 

Notwithstanding the provisions of 
paragraph (a), a lawyer or law fi rm 
that is an owner, controlling party, 
agent, or is otherwise affi liated with 
an entity that the lawyer or law fi rm 
knows is providing nonlegal servic-
es to a person shall not permit any 
nonlawyer providing such services 
or affi liated with that entity to direct 
or regulate the professional judg-
ment of the lawyer or law fi rm in 
rendering legal services to any per-
son, or to cause the lawyer or law 
fi rm to compromise its duty under 
Rule 1.6(a) and Rule 1.6(c) with re-
spect to the confi dential information 
of a client receiving legal services.

14. Providing lien search services to a client through 
a lien search company owned in whole or in 
part by the law fi rm or by lawyers in the fi rm 
also raises the same confl ict of interest concerns 
under Rule 1.7(a)(2) that we discussed above in 
answering Question B. However, if the lawyer 
or law fi rm has advised the client in writing 
pursuant to Rule 5.7(a)(4) that the lien search 
services are not legal services and lack the pro-
tection of an attorney-client relationship, then 
referring a client to a lien search company whol-
ly or partly owned by the lawyer or law fi rm 
does not constitute a business transaction with 
a client and Rule 1.8(a) does not apply. See N.Y. 
State 755 (2002) (“A lawyer owning or operating 
a separately incorporated or distinct non-legal 
business who adequately informs the client that 
the non-legal business is not subject to the pro-

and (iv) the client gives informed consent, in a 
writing signed by the client, to the terms of the 
transaction in which the nonlegal services are 
provided and to the lawyer’s inherent confl ict of 
interest. If the lawyer provides nonlegal services 
on terms generally available to the public in the 
marketplace, Rule 1.8(a)’s “fair and reasonable” 
requirement is ordinarily met. But if the lawyer 
charges above-market prices for the nonlegal 
services, then the “fair and reasonable” require-
ment of Rule 1.8(a) might not be met. In addi-
tion, Comment [7] to Rule 5.7 notes that “in the 
context of providing legal and nonlegal services 
in the same transaction, Rule 1.8(a) requires a 
full disclosure of the nature and extent of the 
lawyer’s fi nancial interest or stake in the provi-
sion of the nonlegal services.”

Question C: Providing Lien Searches Through an 
Affi liated Third Party

12. When a lawyer or law fi rm refers a client to 
a company owned in whole or in part by the 
lawyer or law fi rm, Rule 5.7(a)(3) and (4) are rel-
evant. They provide as follows:

(3) A lawyer or law fi rm that is an 
owner, controlling party or agent 
of, or that is otherwise affi liated 
with, an entity that the lawyer or 
law fi rm knows to be providing 
nonlegal services to a person is 
subject to these Rules with respect 
to the nonlegal services if the per-
son receiving the services could 
reasonably believe that the non-
legal services are the subject of a 
client-lawyer relationship.

(4) For purposes of paragraphs (a)
(2) and (a)(3), it will be presumed 
that the person receiving nonlegal 
services believes the services to be 
the subject of a client-lawyer rela-
tionship unless the lawyer or law 
fi rm has advised the person receiv-
ing the services in writing that the 
services are not legal services and 
that the protection of a client-law-
yer relationship does not exist with 
respect to the nonlegal services, or 
if the interest of the lawyer or law 
fi rm in the entity providing nonle-
gal services is de minimis.

13. Thus, Rule 5.7(a)(3) provides that the law fi rm 
is subject to the Rules with respect to the lien 
search services if the person receiving those 
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clients)—with respect to both the legal and non-
legal services. 

17. A law fi rm may provide lien searches to a client 
through a lien search fi rm owned in whole or 
in part by the law fi rm or its lawyers, and bill 
the client at cost for such services, but the law 
fi rm must comply with the Rules of Professional 
Conduct with respect to both the legal and non-
legal services unless the law fi rm has advised 
the client in writing that the lien search services 
are not legal services and that the protection of 
a client-lawyer relationship does not exist with 
respect to the lien search services. Even then, 
the law fi rm must obtain the client’s informed 
consent pursuant to Rule 1.7(b) because the law 
fi rm’s fi nancial interest in providing the nonle-
gal services through an affi liated entity creates a 
personal confl ict of interest.

(41-10)

tections of the attorney-client relationship…may 
refer clients to the non-legal business without 
complying with” the rule governing business 
transactions between lawyer and client).

Conclusion
15. A law fi rm may subcontract lien search work 

to a third party but may not bill the client more 
than the law fi rm pays the third party for those 
services, except to the extent that the law fi rm 
incurs additional costs. 

16. A law fi rm may provide lien search services to 
a client through the law fi rm’s own employees, 
but if the lien search services are “not distinct” 
from the legal services the law fi rm is provid-
ing to the client, then the law fi rm must comply 
with the Rules of Professional Conduct—includ-
ing Rule 1.5 (governing fees and expenses), Rule 
1.7 (governing confl ict of interest), and Rule 
1.8(a) (governing business transactions with 
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Question
4. May an attorney market legal services by par-

ticipating in a “daily deal” or “group coupon” 
website?

Opinion
5. A recent ethics opinion from South Carolina ap-

proves of lawyers’ use of such websites, subject 
to various limitations and conditions. See South 
Carolina Opinion 11-05.

6. Although not all legal services are suited to this 
kind of discount marketing, at least some might 
be. For example, a participating lawyer might 
offer the preparation of a simple will, for which 
the lawyer normally charges $500, for $250.1 
Indeed, a lawyer could permissibly publish an 
equivalent discount coupon advertisement in 
the newspaper, see N.Y. State 563 (1984), subject 
to the rules governing advertising.2

7. The use of such a website as a means of mar-
keting legal services raises a number of issues. 
These include:

A. Whether the arrangement is an improper 
payment for a referral, Rule 7.2(a);

B. Whether the amount received by the lawyer 
could, under certain circumstances, result in 
a prohibited excessive fee, Rule 1.5;

C. Whether any statements made by or on be-
half of the lawyer are false or misleading or 
otherwise violative of the rules regarding 
lawyer advertising, Rule 7.1; and

D. Whether the logistical arrangement of pay-
ment in advance for a legal service, before 
the lawyer has had the opportunity to check 
for confl icts or determine whether the law-
yer is competent to perform the service and 
whether the client needs the service, consti-
tutes a premature and improper formation 
of a lawyer-client relationship, Rule 1.1, Rule 
1.10(e).

Is the money retained by the website an improper 
payment for a referral?

8. Rule 7.2(a) provides: “A lawyer shall not com-
pensate or give anything of value to a person or 

Topic: Marketing of legal services by use of a “deal 
of the day” or “group coupon” website.

Digest: Lawyer may market legal services on a “deal 
of the day” or “group coupon” website pro-
vided that the advertising is not misleading 
or deceptive and makes clear that no lawyer-
client relationship will be formed until the 
lawyer can check for confl icts and compe-
tence to provide the services. If the lawyer is 
unable to provide the offered service due to a 
confl ict or competence issue, the lawyer must 
give the coupon buyer a full refund. If the 
coupon buyer terminates the representation, 
the buyer is entitled to a refund subject to the 
lawyer’s quantum meruit claim.

Rules: 1.1, 1.5, 1.10(e), 1.16(e), 7.1, 7.2(a), 7.3

Facts
1. A number of websites offer subscribers a “deal 

of the day” or “group coupon” which enables 
the subscribers to purchase specifi ed goods 
or services at a discount. For example, such a 
website might invite consumers to purchase a 
coupon which can later be exchanged for a de-
scribed good or service, such as a spa treatment 
or a restaurant meal. The consumer buys the 
coupon from the website for an amount which 
can be signifi cantly less than the regular price 
for the item in question.

2. The website negotiates the discount with par-
ticipating vendors, who agree to provide the 
described good or service in exchange for the 
coupon or voucher which was purchased at a 
discount price. The coupon offer may involve a 
number of conditions or restrictions. Many times 
the offer is valid only if a certain minimum num-
ber of subscribers buy the coupon. Generally 
the coupon is valid for a specifi ed limited time 
period after which it expires and is of no further 
value.

3. The website collects the cost of the coupon via 
credit card from the consumers who purchase 
it. Upon the close of the “deal of the day,” the 
website deducts a percentage of the gross re-
ceipts as its compensation and pays the balance 
to the participating vendor.

Ethics Opinion 897
Committee on Professional Ethics of the New York State Bar Association (12/13/11)
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because the lawyer is not able to deliver compe-
tent services that are appropriate for the client. 
In such a case, the lawyer cannot provide what 
the coupon buyer purchased, and must give the 
buyer a full refund.4 

16. In other cases, the coupon buyer, having 
changed his or her mind about going forward 
with the representation, may discharge the law-
yer. If that occurs, rules of ethics and law require 
the lawyer to give a full refund, subject to any 
quantum meruit claim for services rendered prior 
to the termination of the representation. See Rule 
1.16(e) (providing that upon termination of rep-
resentation, lawyer must promptly refund any 
part of a fee paid in advance that has not been 
earned); N.Y. State 599 (1989) (citing case law for 
proposition that a client “may always discharge 
his attorney, with or without cause, and in the 
absence of a contract providing otherwise an at-
torney discharged without cause is entitled to be 
compensated in quantum meruit”).

17. Some buyers might purchase the coupon from 
the website and then never seek the discounted 
services from the lawyer. Other buyers might 
wait too long to use the coupon, which has a 
stated expiration date, and try to use it after that 
date. In either case, the lawyer is entitled to treat 
the advance payment received as an earned re-
tainer for being available to perform the offered 
service in the given time frame.

Compliance With Rules Regulating Advertising

18. Like all lawyer advertising, the “daily deal” ad-
vertisement must not be false, deceptive or mis-
leading, Rule 7.1(a)(1). The lawyer must comply 
with Rule 7.1(j), requiring the availability to 
the public of a written statement describing the 
scope of the service advertised for a fi xed fee. 
Having offered a particular service for a fi xed 
fee, the lawyer must provide the service for the 
advertised fee if the coupon purchaser seeks 
that service within the specifi ed time frame, 
Rule 1.7(l). The offered discount must not be 
illusory, but must represent an actual discount 
from an established fee for the named service. 
Otherwise the advertisement would be mislead-
ing. See N.Y. State 563 at n. 2. The advertisement 
must include the words “Attorney Advertising” 
on the web page and in the subject line of any 
related email, as required by Rule 7.1(f). If the 
specifi c language of the advertisement makes it 
“targeted,” then the advertisement is a solicita-
tion and must comply with Rule 7.3 as well.

organization to recommend or obtain employ-
ment by a client, or as a reward for having made 
a recommendation resulting in employment by 
a client,” with two exceptions that do not apply 
here.

9. Comment 1 to Rule 7.2 notes that Rule 7.2(a) 
“does not prohibit a lawyer from paying for 
advertising and communications permitted by 
these Rules....”

10. The question then arises whether the money 
retained by the website is merely an appropriate 
payment for a novel form of advertising or is a 
compensation for the referral of a client.

11. South Carolina Op. 11-05 concluded that the 
money retained by the website was the payment 
for “the reasonable cost of advertisements.”

12. We note that the website has no individual 
contact with the coupon buyers other than col-
lecting the cost of the coupon. The website has 
not taken any action to refer a potential client 
to a particular lawyer—instead it has carried a 
particular lawyer’s advertising message to inter-
ested consumers and has charged a fee for that 
service.

13. We are not privy to the percentage amount re-
tained by these various websites, but assuming 
that it is a reasonable payment for this form of 
advertising, we conclude that there is no viola-
tion of Rule 7.2.3 This conclusion rests on the 
facts and assumptions stated here. Different ar-
rangements between the lawyer and the website 
could lead to the opposite conclusion, i.e., that 
the lawyer is paying for a referral in violation of 
Rule 7.2.

Excessive Fee

14. Some coupon buyers may not, for various rea-
sons, receive all or any of the legal services to 
which the coupons entitle them. Rule 1.5 prohib-
its excessive legal fees as an ethical matter, and 
fee arrangements are also subject to other rules 
as a matter of law. Applying these rules requires 
consideration of the various reasons that the le-
gal services may not be delivered.

15. As described above, the lawyer’s portion of the 
gross amount of the website’s coupon sales re-
ceipts is paid to the lawyer shortly after the offer 
closes and before the individual buyers receive 
services. In some cases, when the buyer comes 
to receive the service, the lawyer may determine 
that he or she is unable to render the described 
services, either because of a confl ict of interest or 
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Conclusion
23. A lawyer may properly market legal services on 

a “deal of the day” or “group coupon” website, 
provided that the advertisement is not false, 
deceptive or misleading, and that the adver-
tisement clearly discloses that a lawyer-client 
relationship will not be created until after the 
lawyer has checked for confl icts and determined 
whether the lawyer is competent to perform a 
service appropriate to the client. If the offered 
service cannot be performed due to confl icts or 
competence reasons, the lawyer must give the 
coupon buyer a full refund. The website adver-
tisement must comply with all of the Rules gov-
erning attorney advertising, and if the advertise-
ment is targeted, it must also comply with Rule 
7.3 regarding solicitation.

Endnotes
1. It has long been established that a lawyer may properly offer 

a particular legal service at a specifi ed price, so long as the 
lawyer actually performs the service for that price. Bates v. State 
Bar of Arizona, 433 U.S. 350 at 372-73, 378-79 (1977).

2. For example, N.Y. State 563 makes clear that an offer of a 
discount from a customary fee would be misleading if the 
customary fee were not “readily ascertainable.”

3. A useful comparison might be to an arrangement where the 
lawyer publishes an advertisement on, for example, a directory 
website. Clicking on the ad follows a link to the lawyer’s 
website. Instead of paying a fl at fee for the placement of the 
ad, the website’s compensation (and the lawyer’s cost of 
advertising) is determined by how many times the lawyer’s 
ad is clicked. In this arrangement the lawyer is still paying the 
cost of advertising, but the calculation of the cost is different 
from the traditional arrangement customary in newspaper or 
television advertising. 

4. In reaching this conclusion we have assumed that the original 
advertisement on the website did not include any contrary 
provision regarding refunds.

(26-11)

Premature and Improper Formation of Lawyer-Client 
Relationship

19. Purchase of the coupon entitles the consumer to 
the described legal service. The danger is that 
the arrangement could be taken to establish a 
lawyer-client relationship before the lawyer has 
had any opportunity to check for confl icts, de-
termine whether the described legal services are 
appropriate for the consumer, and whether the 
lawyer is competent to provide those services.

20. South Carolina Ethics Advisory Opinion 11-05 
confronted this issue and concluded that the 
problem could be avoided with proper logistical 
arrangements and disclosures. We agree.

21. To avoid the premature and improper formation 
of a lawyer-client relationship, the lawyer’s ad-
vertisement on a “deal of the day” website must 
make clear that the offer made on the website 
is subject to a number of conditions. These 
would include that before such a relationship 
is formed, the lawyer will check for confl icts 
and determine that the lawyer is competent 
to provide legal services that are appropriate 
to the consumer. If the lawyer determines that 
the lawyer-client relationship is untenable for 
these reasons, the lawyer must give the coupon 
buyer a full refund. This arrangement should 
be disclosed as part of the coupon offer on the 
website, along with any other information need-
ed to avoid making the offer misleading in any 
way.

22. If the lawyer-client relationship is formed, the 
lawyer must promptly describe the scope of the 
services to be performed and the fee arrange-
ment as required by Rule 1.5(b).
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above, may include a lawyer) is required to in-
clude the following statement in a communica-
tion when the agency is seeking to collect upon 
a debt beyond the statute of limitations:

WE ARE REQUIRED BY LAW TO 
GIVE YOU THE FOLLOWING 
INFORMATION ABOUT THIS 
DEBT. The legal time limit (stat-
ute of limitations) for suing you 
to collect this debt has expired. 
However, if somebody sues you 
anyway to try to make you pay 
this debt, court rules REQUIRE 
YOU to tell the court that the stat-
ute of limitations has expired to 
prevent the creditor from obtaining 
a judgment. Even though the stat-
ute of limitations has expired, you 
may CHOOSE to make payments. 
However, BE AWARE: if you make 
a payment, the creditor’s right to 
sue you to make you pay the entire 
debt may START AGAIN.

 6 R.C.N.Y. § 2-191(a) (emphasis in original). If 
a lawyer were ethically barred from giving this 
notice, or other mandated notices,1 it could im-
pede the lawyer’s ability to engage in debt col-
lection work.

Question
4. May a lawyer ethically engage in debt col-

lection activities in compliance with the 
Commissioner’s rule requiring communications 
to include the above-quoted notice?

Opinion
5. Under the New York Rules of Professional 

Conduct, communications between a lawyer 
and a person unrepresented by counsel are gov-
erned by Rule 4.3, which in relevant part pro-
vides: “The lawyer shall not give legal advice to 
an unrepresented person other than the advice 
to secure counsel if the lawyer knows or reason-
ably should know that the interests of such per-
son are or have a reasonable possibility of being 
in confl ict with the interests of the client.”

6. When a lawyer’s client is a creditor seeking to 
collect a debt, it should be clear that the interests 
of the debtor “are or have a reasonable possibil-

Topic: Legal advice to unrepresented person.

Digest: A lawyer does not give legal advice to an 
unrepresented person in violation of Rule 
4.3 merely by including in a letter a legally 
mandated notice regarding expiration of the 
statute of limitations on the subject claim.

Rules: Rule 4.3

Background
1. The debt collection industry, including law 

fi rms engaged in the collection of consumer 
debt, have come under greater regulation and 
scrutiny since Congress enacted the Fair Debt 
Collection Practices Act (“FDCPA”), 15 U.S.C. 
§§ 1692 et seq., in 1978. Many states and vari-
ous local legislative bodies have followed with 
legislation modeled upon the FDCPA and, in 
certain instances, have expanded the obligations 
imposed upon collection law fi rms. In particu-
lar, the New York City Council has added obli-
gations upon lawyers engaged in the collection 
of consumer debt within New York City. In this 
opinion we address New York City’s require-
ment that lawyers who correspond with an al-
leged consumer debtor regarding a debt that is 
beyond the statute of limitations must include 
a notice that the legal time limit for suing upon 
the debt has expired.

2. New York City Administrative Code Section 20-
490 requires every “debt collection agency” that 
deals with the consumer public to be licensed 
by the New York City Department of Consumer 
Affairs. Under Code Section 20-489(a), a lawyer 
comes within the defi nition of a debt collection 
agency if the lawyer “regularly engages in activ-
ities traditionally performed by debt collectors, 
including, but not limited to, contacting a debtor 
through the mail or via telephone with the pur-
pose of collecting a debt.”

3. Section 20-493.2(b) provides that a debt col-
lection agency shall not “[c]ontact a consumer 
about or seek to collect a debt on which the 
statute of limitations for initiating legal action 
has expired unless such agency fi rst provides 
the consumer such information about the con-
sumer’s legal rights as the [Commissioner of 
Consumer Affairs] prescribes by rule.” The 
Commissioner has promulgated a rule provid-
ing that a debt collection agency (which, as seen 

Ethics Opinion 898
Committee on Professional Ethics of the New York State Bar Association (12/19/11)
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requirements of a rule that applies to every debt 
collection agency. The nature of a mandated 
notice and the purpose of this particular notice 
lead us to conclude that a lawyer who gives it is 
not giving impermissible legal advice.4

Conclusion
11. A lawyer’s compliance with the New York City 

Rule requiring a specifi ed notice as part of a 
communication to collect a debt beyond the 
statute of limitations does not constitute giving 
legal advice to an unrepresented person as pro-
hibited by Rule 4.3.

Endnotes
1. For instance, every summons issued to a defendant on a 

consumer debt collection case requires the summons to include 
specifi ed language to the unrepresented party. The language 
required in the New York City Civil Court on consumer credit 
transactions is as follows:

THIS IS A COURT PAPER—A SUMMONS. 
DON’T THROW IT AWAY!! TALK TO A 
LAWYER RIGHT AWAY!! PART OF YOUR PAY 
MAY BE TAKEN FROM YOU (GARNISHEED). 
IF YOU DO NOT SEE A LAWYER, YOUR 
PROPERTY CAN BE TAKEN AND YOUR 
CREDIT RATING CAN BE HURT!! YOU MAY 
HAVE TO PAY OTHER COSTS TOO!! IF YOU 
CAN NOT PAY FOR YOUR OWN LAWYER 
BRING THESE PAPERS TO THIS COURT RIGHT 
AWAY!!

 22 NYCRR §208.6(d) (emphasis in original).

2. See, e.g., Rule 4.3, Cmt. [2] (stating that in “negotiating the terms 
of a transaction or settling a dispute with an unrepresented 
person,” if the lawyer has complied with other requirements 
of the Rule, the lawyer may explain “the lawyer’s view of the 
underlying legal obligations”); N.Y. State 728 (2000) (“Although 
the disciplinary rule, by its terms, forbids a lawyer from giving 
any advice to a party whose interests confl ict with those of the 
lawyer’s client, other than the advice to secure counsel, the 
rule has been understood to allow a lawyer, additionally, to 
give certain non-controvertible information about the law to 
enable the other party to understand the need for independent 
counsel”).

3. As expressed in EC 3-5 of our former Code of Professional 
Responsibility: “The essence of the professional judgment of 
the lawyer is the educated ability to relate the general body and 
philosophy of law to a specifi c legal problem of a client….” 

4. Cf. Pennsylvania Inf. Opinion 93-139 (opining that lawyer 
representing a party in a divorce proceeding could ethically 
send an unrepresented party a letter and concurring affi davit 
because these materials in part refl ected standard notices 
required by civil procedure rules, and to the extent the papers 
went beyond that, they constituted merely a recitation of the 
applicable legal principles and did not constitute legal advice).

(28-11)

ity of being in confl ict with the interests of the 
client” (the creditor) within the meaning of Rule 
4.3. In addition, we assume for the purposes of 
this opinion that the debtor is unrepresented. 
Accordingly, the predicates of Rule 4.3 have ap-
parently been met, and the lawyer is prohibited 
from giving the debtor “legal advice” within the 
meaning of the Rule, other than the advice to 
secure counsel.

7. The term “legal advice” is not defi ned by the 
Rules. Whether a particular communication 
constitutes legal advice may depend not only on 
the words used but also on the context of their 
use. See Rule 4.3, Cmt. [2] (whether a lawyer is 
giving impermissible advice may depend in part 
on “the setting in which the behavior and com-
ments occur”). When the broadest possible read-
ing of the term “legal advice” would not serve 
the Rule’s purpose, then a more common-sense 
reading may be appropriate.2

8. Taking into account the purpose of Rule 4.3 
and the setting in which the mandated notice 
is given, we believe that merely providing that 
mandated notice to the debtor would not consti-
tute giving legal advice within the meaning of 
the Rule.

9. The basis for the rule against giving legal advice 
to unrepresented parties is “the possibility that 
the lawyer will compromise the unrepresented 
person’s interests.” Rule 4.3, Cmt. [2]. In this 
case, the notice is designed not to compromise 
but rather to serve those interests. It is not the 
lawyer who has made that assessment of the 
debtor’s interests; rather, the assessment was 
made in the course of a legislative and admin-
istrative process. Nor does the mandate allow 
the lawyer to vary the form of the notice in any 
way that could serve the debtor’s interests less 
effectively. The exact words of the notice are 
prescribed.

10. Moreover, it is in the nature of giving legal ad-
vice that a lawyer exercises professional judg-
ment to apply legal principles to particular facts, 
and to impart some particular advice rather 
than some other possible advice so as to help 
guide decisions of the recipient.3 None of those 
features are present here. Far from exercising 
professional judgment or choosing between dif-
ferent possible forms of advice, the lawyer is 
doing no more than complying with the explicit 
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6. “Solicitation” is defi ned in Rule 7.3(b) as 
follows:

For purposes of this Rule, ‘‘solicita-
tion’’ means any advertisement ini-
tiated by or on behalf of a lawyer 
or law fi rm that is directed to, or 
targeted at, a specifi c recipient or 
group of recipients, or their family 
members or legal representatives, 
the primary purpose of which is 
the retention of the lawyer or law 
fi rm, and a signifi cant motive for 
which is pecuniary gain. It does 
not include a proposal or other 
writing prepared and delivered in 
response to a specifi c request of a 
prospective client.

7. Thus, Rule 7.3(a) excludes from solicitation a 
response in writing to a specifi c request of a po-
tential client.

8. In general, Rule 7.1(a)(1) regulates the content of 
an advertisement by prohibiting any lawyer ad-
vertisement that “contains statements or claims 
that are false, deceptive or misleading.” Rule 
7.3(a)(1) regulates the manner of advertising by 
expressly prohibiting a lawyer from engaging in 
solicitation “by in-person or telephone contact 
or by real-time or interactive computer-accessed 
communication unless the recipient is a close 
friend, relative, former client or existing cli-
ent.…” (Emphasis added.) 

9. The term “computer-accessed communication,” 
which is used in Rule 7.3(a)(1), is defi ned in 
Rule 1.0(c) as follows:

“Computer-accessed communica-
tion” means any communication 
made by or on behalf of a lawyer 
or law fi rm that is disseminated 
through the use of a computer or 
related electronic device, includ-
ing, but not limited to, web sites, 
weblogs, search engines, electronic 
mail, banner advertisements, pop-
up and pop-under advertisements, 
chat rooms, list servers, instant 
messaging, or other internet pres-
ences, and any attachments or 
links related thereto.

Topic: Solicitation; answering legal questions on the 
Internet.

Digest:   A lawyer may provide general answers to 
legal questions from laymen on real-time or 
interactive Internet sites such as chat rooms, 
but the lawyer may not engage in “solicita-
tion” in violation of Rule 7.3. If a person initi-
ates a request on the site to retain the lawyer, 
the lawyer may respond with a private writ-
ten proposal outside the site so that those 
who did not request it cannot see it.

Rules: 1.0(a) & (c), 7.1(a), (q) & (r), 7.3(a) & (b)

Questions
1. May a lawyer answer legal questions in chat 

rooms or on other social media sites on the 
Internet?

2. If so, may the lawyer also offer his or her legal 
services in the course of answering questions?

Opinion
3. A lawyer asks whether he may visit real-time in-

teractive Internet or social media sites on which 
individuals post legal questions and, if so, 
whether he may answer questions and advise 
individuals of his availability as a lawyer. For 
example, if a layperson in an Internet chat room 
asks how long a person can wait to sue a lawyer 
for legal malpractice, may the lawyer respond 
by saying, “The statute of limitations in New 
York is three years”? May the lawyer also say, 
“Please call me at the following number as soon 
as possible for a free evaluation of your case”?

General principles of advertising and solicitation by 
lawyers

4. Rule 7.1 of the New York Rules of Professional 
Conduct (the “Rules”) governs attorney adver-
tisements, and Rule 7.3 governs a special form 
of advertising called “solicitation.” We begin our 
analysis with the defi nitions of “advertisement” 
and “solicitation.”

5. An “advertisement” is defi ned under Rule 1.0(a) 
as “any public or private communication made 
by or on behalf of a lawyer or law fi rm about 
that lawyer or law fi rm’s services, the primary 
purpose of which is for the retention of the law-
yer or law fi rm. It does not include communica-
tions to existing clients or other lawyers.” 

Ethics Opinion 899
Committee on Professional Ethics of the New York State Bar Association (12/21/11)
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13. Comment [9] to Rule 7.1 also says that lawyers 
“should encourage and participate in education-
al and public relations programs concerning the 
legal system, with particular reference to legal 
problems that frequently arise.” A lawyer’s par-
ticipation in an educational program “is ordinar-
ily not considered to be advertising because its 
primary purpose is to educate and inform rather 
than to attract clients.” If a communication is 
not advertising, then it also cannot be solicita-
tion—see Rule 7.3, cmt. [1]. But Comment [9] to 
Rule 7.1 also notes that an educational program 
“might be considered advertising if, in addition 
to its educational component, participants or 
recipients are expressly encouraged to hire the 
lawyer or law fi rm.” In that case, the commu-
nications would have to comply with Rules 7.1 
and 7.3. See, e.g., N.Y. State 830 (2009) (a lawyer 
may ethically contact lay organizations to in-
form them that he or she is available to speak 
on legal topics, but “must adhere to advertising 
and solicitation requirements under the Rules 
where the communication is made expressly to 
encourage participants to retain the lawyer or 
law fi rm”). We therefore turn to Question 2.

Question 2: May the lawyer offer his or her legal 
services in chat rooms?

14. The second question is whether the lawyer may 
offer his or her legal services in the course of 
answering legal questions on the Internet. As 
already noted, Rule 7.3(a) prohibits solicitation 
in chat rooms and other similar types of conver-
sational computer-accessed sites because they 
are considered to be “real-time” or “interactive” 
communications. However, the defi nition of 
“solicitation” in Rule 7.3(b) expressly excludes 
“a proposal or other writing prepared and de-
livered in responds to a specifi c request of a pro-
spective client.” (Emphasis added.)

15. Standing alone, a legal question posted by a 
member of the public on real-time interac-
tive Internet or social media sites cannot be 
construed as a “specifi c request” to retain the 
lawyer. Thus, encouraging a layperson to retain 
the lawyer in response to such a question is 
prohibited by Rule 7.3(a)(1). On the other hand, 
if a lawyer’s primary purpose in answering a 
question is not to encourage his own retention 
but rather is to educate the public by providing 
general answers to legal questions, then Rule
7.3(a)(l) does not prohibit the lawyer’s 
responses.

10. Comment [9] to Rule 7.3 sets forth the ratio-
nale for prohibiting solicitation by in-person or 
telephone contact or by real-time or interactive 
computer-accessed communication:

[I]n-person solicitation poses the 
risk that a lawyer, who is trained 
in the arts of advocacy and per-
suasion, may pressure a potential 
client to hire the lawyer without 
adequate consideration. These 
same risks are present in telephone 
contact or by real-time or interac-
tive computer-accessed commu-
nication and are regulated in the 
same manner.…

11. Comment [9] also explains that “[o]rdinary 
email and web sites are not considered to be 
real-time and interactive communications,” but 
“[i]nstant messaging, chat rooms, and other sim-
ilar types of conversational computer-accessed 
communication are considered to be real-time or 
interactive communication.” Thus, the lawyer 
must not engage in solicitation in those forums. 
With that background in place, we turn to the 
specifi c questions before us.

Question 1: May the lawyer answer legal questions 
in chat rooms?

12. The fi rst question is whether the lawyer may 
answer legal questions posted by laymen in 
chat rooms or on other social media sites on the 
Internet. Answering questions on the Internet 
is analogous to writing for publication on legal 
topics. As set forth in Rule 7.1(r), a lawyer may 
write for publication on legal topics without af-
fecting the right to accept employment, as long 
as the lawyer does not undertake to give indi-
vidual advice.1 Comment [9] to Rule 7.1 echoes 
Rule 7.1(r) by cautioning that, in the course of 
educating members of the public to recognize 
their legal problems a lawyer “should carefully 
refrain from giving or appearing to give a gen-
eral solution applicable to all apparently similar 
individual problems, because slight changes in 
fact situations may require a material variance 
in the applicable advice; otherwise, the public 
may be misled and misadvised.” Comment [9] 
adds that talks and writings by a lawyer aimed 
at the public “should caution them not to at-
tempt to solve individual problems” on the 
basis of the information conveyed by the lawyer. 
A lawyer who adheres to those guidelines may 
answer legal questions posted by laymen on the 
Internet.
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on solicitation by preparing and delivering a 
proposal or other writing that responds to the 
specifi c request made by that prospective cli-
ent. (Because advertising includes both public 
and private communications for the purpose of 
seeking retention, these communications must 
comply with Rule 7.1.)

19. However, the lawyer may not post a proposal 
offering his or her legal services on the real-time 
interactive Internet or social media site, because 
posting that information would be a real-time 
and interactive computer-accessed solicitation 
to people who did not request it, in violation of 
Rule 7.3(a)(1).

20. This Committee cannot answer questions of law. 
Accordingly, we cannot determine whether pri-
vate responses to a layperson’s specifi c request 
on a real-time or interactive computer-accessed 
site would violate § 479 of the New York 
Judiciary Law, which prohibits solicitation by at-
torneys. Nor can we determine whether § 479 or 
the Rules regulating advertising and solicitation 
are constitutional in light of Bates v. State Bar of 
Arizona, 433 U.S. 350 (1977), and its progeny.

Conclusion
21. A lawyer may provide general answers (not 

individual advice) in response to legal ques-
tions from laypersons on real-time or interactive 
social sites on the Internet, but the lawyer may 
not engage in “solicitation” absent compliance 
with Rule 7.3. If a person initiates a request on 
the site to retain the lawyer, the lawyer may re-
spond with a private written proposal outside 
the site so that persons who did not request the 
proposal cannot see it.

Endnote
1. We add that a lawyer who gives individual advice in a chat 

room or on a public social media site might also be establishing 
an attorney-client relationship without undertaking the 
confl ict check required by Rule 1.10(e) and would be revealing 
privileged legal advice in a public place in violation of Rule 
1.6(a).

(20-11)

16. Moreover, Rule 7.1(q) generally allows a lawyer 
to accept employment resulting from education-
al activities. Rule 7.1(q) provides as follows:

(q) A lawyer may accept employ-
ment that results from participa-
tion in activities designed to edu-
cate the public to recognize legal 
problems, to make intelligent 
selection of counsel or to utilize 
available legal services.

17. Thus, if a potential client initiates a specifi c re-
quest to retain the lawyer during the course of 
permissible real-time cyberspace communica-
tions, then the lawyer’s response to that person 
does not constitute impermissible solicitation. 
Yet because the lawyer’s response in a chat 
room or interactive social media site would 
constitute a solicitation to everyone on the site 
who did not specifi cally request the lawyer’s 
services, the lawyer may not post a response 
that encourages everyone on the site to retain 
the lawyer. Therefore, if the person making the 
request includes contact information, the lawyer 
may respond only to that person.

18. If the person making the request does not in-
clude contact information, however, then the 
lawyer’s response must be in two stages. The 
fi rst stage is to ask the layperson to commu-
nicate directly with the lawyer off the site, by 
email, phone, or otherwise. For example, if the 
person whose question the lawyer answered 
in a chat room says, “Can you represent me in 
my case?” the lawyer may post a response such 
as, “My communications on this site are for the 
purpose of educating the general public about 
legal issues. If you are seeking an individual 
consultation, please visit my website at www.
jones.com.” Alternatively, the lawyer may pro-
vide an offi ce phone number, email address, 
and/or mailing address, without giving any 
information about the lawyer’s services. If the 
person who requested the lawyer’s services then 
uses one of these methods to contact the lawyer 
directly outside the real-time or interactive site, 
then the lawyer will not violate the restrictions 
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mediator on such grounds, the mediator will not 
facilitate the case. Inquirer does not cite author-
ity for these assertions, but we will accept them 
as true for purposes of this opinion.

3. Permanency cases may be referred to mediation 
by various individuals, including employees of 
DSS. In addition, DSS employees may be par-
ties to the mediation process. DSS itself, as an 
agency, always has an interest in the outcome 
of the permanency mediation process and may 
choose to be a party to a permanency media-
tion. Inquirer personally does not represent the 
county Department of Social Services in any 
matters in his capacity as an ACA, but another 
ACA does represent DSS in various matters, in-
cluding permanency mediations.

4. Mediators are usually paid at the rate of $75 per 
hour. In some cases roster mediators are asked 
to mediate in the course of their employment. In 
that case the hourly rate is paid to the employer, 
with no fi nancial benefi t inuring to the media-
tor. However, Inquirer also mediates other cases 
either on a volunteer basis or in the course of 
Inquirer’s employment with the mediation pro-
gram, and neither Inquirer nor his employer is 
paid for such cases.

Questions
5. Question A. May Inquirer, who is employed as 

an Assistant County Attorney, ethically mediate 
a case, either on a paid or unpaid basis, if an-
other Assistant County Attorney from the same 
county represents DSS in the mediation?

6. Question B. If Inquirer serves as the mediator 
in a matter in which another Assistant County 
Attorney represents the Department of Social 
Services, will Inquirer create a confl ict of interest 
for the Assistant County Attorney representing 
DSS in the mediation and, by imputation, for 
other attorneys in the County Attorney’s Offi ce?

7. Question C. If Inquirer is currently serving as a 
mediator (or has completed service as a media-
tor) in a matter in which the County Attorney’s 
Offi ce represents DSS, must Inquirer be screened 
from other lawyers at the County Attorney’s 
Offi ce?

Topic: Assistant County Attorney as mediator in 
Child Permanency Mediation.

Digest: An Assistant County Attorney (“ACA”) may 
agree to serve as a paid or unpaid mediator 
in Child Permanency Mediations in which 
the County Department of Social Services 
(“DSS”) is represented by another ACA, but 
the mediator should disclose and explain his 
connection to the County Attorney’s Offi ce. 
An ACA who is representing DSS in the 
mediation may have a personal confl ict of 
interest, and that confl ict will be imputed to 
all ACAs in the same offi ce unless the con-
fl ict can be and is cured by DSS’s informed 
consent, confi rmed in writing. If the County 
Attorney’s Offi ce begins or continues work-
ing on a matter in which the inquiring ACA 
is serving or has fi nished serving as the 
mediator, then the offi ce must timely and ef-
fectively screen the mediator and consider 
whether the circumstances give rise to any 
appearance of impropriety.

Rules: 1.0(e), (h), (j) & (l), 1.7(a), 1.10(a), 1.11(d), 
1.12(b), (d) & (d), 2.4(a) & (b) 

Facts
1. While inquiring counsel (“Inquirer”) was 

a paid employee of a Community Dispute 
Resolution Program (“CDRC”), he was trained 
as a Permanency Mediator for the New York 
State Unifi ed Court System’s Child Welfare 
Court Improvement Project (“CIP”). Inquirer 
then applied to be on the roster of Permanency 
Mediators for a county. After Inquirer fi led his 
application to be on the roster but before his 
application was accepted, Inquirer became an 
Assistant County Attorney (“ACA”) for the 
County Department of Law. After Inquirer 
became an ACA, his application to be a 
Permanency Mediator was accepted and he is 
now on the roster in the same county where he 
serves as an ACA.

2. Inquirer’s inquiry states, by way of background, 
that (a) mediators must disclose to all media-
tion participants any relationship to any party 
that may impact the mediator’s appearance of 
neutrality, and (b) if any participant objects to a 

Ethics Opinion 900
Committee on Professional Ethics of the New York State Bar Association (12/28/11)



76 NYSBA  One on One  |  Spring/Summer 2012  |  Vol. 33  |  No. 1        

sequent necessity for “aggressive advocacy.” 

11. The parents in permanency proceedings may 
be represented or unrepresented.1 In the Child 
Permanency Mediations contemplated here, 
the parents are typically either unrepresented 
or represented by an appointed lawyer. The 
parents have allegedly committed abuse and/or 
neglect and are attempting to mediate a deter-
mination as to the permanent placement of their 
child. In that volatile context, Inquirer could be 
selected to serve as a neutral, and DSS or its em-
ployees could be represented at the mediation 
by an Assistant County Attorney who works in 
the same offi ce as Inquirer. Against that back-
ground, we turn to Inquirer’s three questions.

Question A: May Inquirer facilitate if another ACA 
represents DSS in the mediation?

12. The fi rst question is whether Inquirer may ethi-
cally mediate a case, either on a paid or unpaid 
basis, if another Assistant County Attorney from 
the same county is representing DSS in the me-
diation. The provision in the New York Rules 
of Professional Conduct (the “Rules”) most 
relevant to our analysis is Rule 2.4 (“Lawyer 
Serving as Third-Party Neutral”), which ex-
pressly addresses lawyers serving as mediators 
and other neutrals. 

13. Before applying Rule 2.4, we pause briefl y to 
consider whether Inquirer, as a lawyer in the 
County Attorney’s Offi ce, is deemed to rep-
resent not only the County itself but also the 
County’s DSS. Inquirer has told us that he does 
not personally represent DSS in any matters, 
but that another ACA in the County Attorney’s 
Offi ce does. The identity of a government law-
yer’s client is a question of law—see N.Y. City 
1999-6—but for purposes of this opinion, we 
will accept Inquirer’s statement that he does 
not represent DSS. We will also assume that 
Inquirer, when acting as a mediator, will not 
be representing DSS (or any other client) in the 
mediation. Rather, he will be serving only as a 
third-party neutral. Rule 2.4(a) defi nes a “third 
party neutral” as one who “assists two or more 
persons who are not clients of the lawyer to 
reach a resolution of a dispute or other mat-
ter that has arisen between them.” (Emphasis 
added.) Rule 2.4 thus specifi cally contemplates 
that lawyers serving as third-party neutrals do 
not represent the parties. As noted in SIMON’S 
NEW YORK RULES OF PROFESSIONAL CONDUCT 
ANNOTATED 198-199 (West 2009), Rule 2.4(a) 
makes clear that a “third-party neutral” is not 
representing the parties.2 

Opinion

Additional background regarding Permanency 
Mediation

8. The Child Welfare Court Improvement Project, 
a federally funded initiative, supports the New 
York State Family Court’s mandate to promote 
the safety, permanence and well-being of abused 
and neglected children. Recognizing the integral 
role courts play in charting the course for chil-
dren who are the subject proceedings for abuse, 
neglect, foster care, termination of parental 
rights and adoption, CIP provides resources and 
technical assistance to enhance and promote in-
novation in court operations and practices, espe-
cially alternative dispute resolution.

9. As part of the New York State Unifi ed Court 
System’s Community Dispute Resolution 
Centers Program (“CDRCP”), the Unifi ed Court 
System partners with local non-profi t organiza-
tions known as “CDRCs” to provide mediation, 
arbitration, and other dispute resolution op-
tions as an alternative to court. CDRCs serve 
as neutrals in (among other things) landlord/
tenant disputes, consumer/merchant disputes, 
and—most relevant to this inquiry—Child 
Permanency Mediation (“CPM”). CPM mediates 
child protective proceedings where the Family 
Court has placed children in foster care due 
to alleged parental abuse or neglect. See, e.g., 
Cynthia A. Savage, Recommendations Regarding 
Establishment of a Mediation Clinic, 11 Cardozo 
J. Confl ict Resol. 511, 546 (2010). Children and 
families referred to CPM are usually at a stage 
in the Family Court proceeding when a decision 
must be reached about the child’s permanent 
home. “CPM” provides a forum where parents, 
attorneys, social service agency staff, and other 
interested parties can focus on resolving prob-
lems that pose barriers to permanency for the 
child. It is always conducted under the auspices 
of a court—there is no such thing as a “private” 
CPM.

10. We addressed child protective proceedings in 
N.Y. State 800 ¶ 3 (2006), where we said: “The 
local child protective service investigates allega-
tions and the county attorneys present (‘pros-
ecute’) the case in the Family Court. Family 
offense cases by their nature pose a great risk of 
criminal charges being brought.” DSS and the 
parents are thus always adverse to one another 
in a Family Court child protective proceed-
ing. In John M. Zenir, Litigating Neglect Cases in 
Nassau Family Court, 60 Nassau Lawyer No. 9, 
at 11 (May 2011), the author stresses the adver-
sarial nature of these proceedings, and the con-
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the difference between the lawyer’s role as a 
third-party neutral and a lawyer’s role as one 
who represents a client.” In nearly all instances 
where parents are unrepresented by counsel 
and inexperienced in mediation and other legal 
matters, Inquirer “reasonably should know” 
that the parents do not understand Inquirer’s 
role, and Inquirer therefore should explain that 
difference. 

17. In addition, if another ACA is participating 
in the mediation as counsel for DSS, Inquirer 
should disclose that (i) Inquirer is an Assistant 
County Attorney, (ii) another ACA from the 
same offi ce will be participating in the media-
tion, and (iii) the parents have the right to object 
to Inquirer serving as facilitator. These disclo-
sures may enable participants who object to 
Inquirer on those grounds to have a different 
mediator assigned to the case. 

18. Our answer to Question A is the same whether 
Inquirer is a paid mediator or an unpaid media-
tor. Rule 2.4 makes no distinction between paid 
mediators and volunteer mediators. Nor would 
payment trigger an analysis under Rule 1.7(a)
(2), which provides that a lawyer generally 
“shall not represent a client if a reasonable law-
yer would conclude that … there is a signifi cant 
risk that the lawyer’s professional judgment on 
behalf of a client will be adversely affected by 
the lawyer’s own fi nancial, business, property 
or other personal interests.” Rule 1.7 does not 
apply to Inquirer because a mediator does not 
“represent a client” in the mediation. As noted 
in Rule 2.4(a), the parties to a mediation “are not 
clients of the lawyer.”

19. We do not know whether any court rules, medi-
ation rules, or other guidelines outside the Rules 
of Professional Conduct would prohibit Inquirer 
from facilitating a case in which another lawyer 
from the County Attorney’s Offi ce represents a 
party or is otherwise participating in the media-
tion, or whether any such rules or guidelines 
would require more extensive disclosures by 
Inquirer than we have suggested. However, 
Comment [2] to Rule 2.4 expressly notes that a 
lawyer (as opposed to a nonlawyer) who serves 
as a third-party neutral—especially under court 
auspices—may be subject to rules and codes 
outside the Rules of Professional Conduct. 
Comment [2] says, in relevant part, as follows:

[T]he lawyer may be subject to 
court rules or other law that ap-
plies either to third-party neutrals 
generally or to lawyers serving 

14.  Nothing in Rule 2.4 (or any other Rule) prohibits 
an ACA from serving as a mediator, whether 
in a Child Permanency Mediation or any other 
type of mediation, paid or unpaid, even though 
another lawyer in the County Attorney’s Offi ce 
represents a party. But Rule 2.4(b) does impose 
special obligations on lawyer/mediators. Rule 
2.4(b) provides as follows:

A lawyer serving as a third-party 
neutral shall inform unrepresented 
parties that the lawyer is not rep-
resenting them. When the lawyer 
knows or reasonably should know 
that a party does not understand 
the lawyer’s role in the matter, the 
lawyer shall explain the difference 
between the lawyer’s role as a 
third-party neutral and a lawyer’s 
role as one who represents a client.

15. The import of Rule 2.4(b) is examined in 
Comment [3] to Rule 2.4, which says:

Unlike nonlawyers who serve as 
third-party neutrals, lawyers serv-
ing in this role may experience 
unique problems as a result of 
differences between the role of a 
third-party neutral and a lawyer’s 
service as a client representative. 
The potential for confusion is 
signifi cant when the parties are 
unrepresented in the process.… 
Where appropriate, the lawyer 
should inform unrepresented par-
ties of the important differences 
between the lawyer’s role as a 
third-party neutral and as a cli-
ent representative…. The extent 
of disclosure required under this 
paragraph will depend on the 
particular parties involved and the 
subject matter of the proceeding, 
as well as the particular features 
of the dispute-resolution process 
selected.

16. Thus, while Rule 2.4 does not prohibit Inquirer 
from serving as a mediator when another 
ACA is participating in a Child Permanency 
Mediation, Rule 2.4(b) does require certain 
disclosures to unrepresented parties. At a mini-
mum, Inquirer “shall inform unrepresented par-
ties” that he “is not representing them.” Further, 
when Inquirer knows (or reasonably should 
know) that a party does not understand the law-
yer’s role in the matter, Inquirer “shall explain 
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represent a client when any one of them practic-
ing alone would be prohibited from doing so 
by Rule 1.7….” (The County Attorney’s Offi ce 
is a “fi rm” because Rule 1.0(h) defi nes “fi rm” 
to include “a government law offi ce….”) Thus, 
every ACA in the County Attorney’s Offi ce will 
typically have the same confl ict, and the confl ict 
cannot be cured by substituting one ACA for 
another to represent DSS in the mediation. 

23. However, a confl ict arising under Rule 1.7(a)(2) 
can usually be cured by complying with Rule 
1.7(b), which provides as follows:

(b) Notwithstanding the existence of 
a concurrent confl ict of interest 
under paragraph (a), a lawyer may 
represent a client if:

(1) the lawyer reasonably believes that 
the lawyer will be able to provide 
competent and diligent representa-
tion to each affected client;

(2) the representation is not prohibited 
by law;

(3) the representation does not in-
volve the assertion of a claim by 
one client against another client 
represented by the lawyer in the 
same litigation or other proceeding 
before a tribunal; and

(4) each affected client gives informed 
consent, confi rmed in writing.

24. Accordingly, any individual ACA who repre-
sents DSS in a mediation facilitated by Inquirer 
will have to determine as a threshold matter 
whether she “reasonably believes” that she can 
“provide competent and diligent representa-
tion” to DSS (a question dependent on all of the 
facts and circumstances of the particular media-
tion), and whether the representation of DSS 
when another ACA is serving as the mediator 
is “not prohibited by law” (a question beyond 
this Committee’s jurisdiction). If the tests under 
Rule 1.7(b)(1) and (b)(2) are satisfi ed, then the 
ACA may proceed to represent DSS despite the 
confl ict if the ACA obtains DSS’s “informed con-
sent” as defi ned in Rule 1.0(j), and that consent 
is “confi rmed in writing” as defi ned in Rule 
1.0(e). (Rule 1.7(b)(3) is irrelevant here because 
Inquirer is not representing any client, and the 
County Attorney’s Offi ce therefore is not repre-
senting clients on both sides of the same media-
tion.) If the ACA obtains the requisite informed 

as third-party neutrals. Lawyer-
neutrals may also be subject to 
various codes of ethics, such as…
the Model Standards of Conduct 
for Mediators jointly prepared by 
the American Bar Association, the 
American Arbitration Association 
and the Society of Professionals in 
Dispute Resolution.

20. If any such rules, standards, or guidelines apply 
to Inquirer, we express no opinion on them be-
cause our jurisdiction is limited to interpreting 
the New York Rules of Professional Conduct. 
We therefore strongly suggest that Inquirer 
determine whether he is subject to any such 
authorities outside the Rules of Professional 
Conduct, that he also study the ethics codes 
and policies that govern the County Attorney’s 
Offi ce in which he works, and that he consult 
with the County Attorney (if he has not done so 
already) before agreeing to serve as a mediator 
in any matter. 

Question B: Will Inquirer create a confl ict of interest 
for the ACA representing DSS?

21. The second question is whether Inquirer’s ser-
vice as the mediator in a matter in which an-
other Assistant County Attorney represents DSS 
will create a confl ict of interest for the ACA rep-
resenting DSS, and (by imputation) for all other 
ACAs in the same offi ce. At this point, Rule 
1.7(a)(2) becomes relevant—not for Inquirer 
(who, as in Question B, does not “represent a 
client”) but for the ACA who represents DSS in 
the mediation. Rule 1.7(a)(2) applies to a lawyer 
representing a client if “there is a signifi cant 
risk that the lawyer’s professional judgment on 
behalf of a client will be adversely affected by 
the lawyer’s own fi nancial, business, property 
or other personal interests.” A determination 
under Rule 1.7(a)(2) depends on all the facts and 
circumstances, but we believe that the presence 
of a fellow ACA as mediator will ordinarily 
create a “signifi cant risk” of an adverse impact 
on the professional judgment of any ACA who 
represents DSS in that mediation. For example, 
the ACA representing DSS may want to please 
Inquirer by reaching a settlement even if the 
settlement is not in the best interests of DSS. 

22. Furthermore, under Rule 1.10(a), the confl ict 
of any one ACA will be imputed to all other 
ACAs in the same County Attorney’s Offi ce. 
Rule 1.10(a) provides: “While lawyers are as-
sociated in a fi rm, none of them shall knowingly 
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County Attorney’s Offi ce) cannot work on that 
matter unless Inquirer is timely and effectively 
screened from the matter. The screening condi-
tion derives from Rule 1.12(d), which provides 
as follows:

(d) When a lawyer is disqualifi ed from 
representation under this Rule, no 
lawyer in a fi rm with which that 
lawyer is associated may know-
ingly undertake or continue repre-
sentation in such a matter unless:

(1) the fi rm acts promptly and reason-
ably to:

(i) notify, as appropriate, lawyers and 
nonlawyer personnel within the 
fi rm that the personally disquali-
fi ed lawyer is prohibited from par-
ticipating in the representation of 
the current client;

(ii) implement effective screening 
procedures to prevent the fl ow of 
information about the matter be-
tween the personally disqualifi ed 
lawyer and the others in the fi rm;

(iii) ensure that the disqualifi ed lawyer 
is apportioned no part of the fee 
therefrom; and

(iv) give written notice to the parties 
and any appropriate tribunal to en-
able it to ascertain compliance with 
the provisions of this Rule; and

(2) there are no other circumstances 
in the particular representa-
tion that create an appearance of 
impropriety.

28. The term “matter” is defi ned in Rule 1.0(l) to in-
clude “any litigation, judicial or administrative 
proceeding, case, claim, application, request for 
a ruling or other determination, contract, contro-
versy, investigation, charge, accusation, arrest, 
negotiation, arbitration, mediation or any other 
representation involving a specifi c party or par-
ties.” (Emphasis added.) Thus, once Inquirer 
has commenced service as a mediator—whether 
or not the mediation is over—Inquirer must 
be effectively screened from any involvement 
with the ongoing Family Court case. Unless the 
County Attorney’s Offi ce effectively screens 
Inquirer from any participation in the Family 
Court matter from the moment he begins serv-
ing as the mediator in the Child Permanency 

consent, confi rmed in writing, then the confl ict 
will be cured and will not be imputed to other 
ACAs under Rule 1.10(a). 

25. If the ACA fails either or both tests (i.e., if the 
ACA does not reasonably believe she can com-
petently and diligently represent DSS and/or 
if the representation is prohibited by law), then 
the ACA cannot proceed and consent from DSS 
cannot cure the confl ict. Moreover, the confl ict 
will be imputed to all other ACAs in the same 
offi ce. However, this scenario may never occur, 
because as soon as the County Attorney’s Offi ce 
recognizes the confl ict, it is likely to object to the 
inquiring ACA’s participation as the mediator, 
requiring his withdrawal. Once he withdraws as 
the mediator, the confl ict will evaporate.

Question C: Must the County Attorney’s Offi ce 
screen Inquirer?

26. The third question is whether the County 
Attorney’s Offi ce must screen Inquirer from 
other ACAs in the County Attorney’s Offi ce if 
that offi ce begins or continues to participate in 
the matter after Inquirer has begun serving as 
the mediator in the matter. The relevant rule 
is Rule 1.12 (“Specifi c Confl icts of Interest for 
Former Judges, Arbitrators, Mediators or Other 
Third-Party Neutrals”). Rule 1.12(b) provides as 
follows:

(b) [U]nless all parties to the proceed-
ing give informed consent, con-
fi rmed in writing, a lawyer shall 
not represent anyone in connection 
with a matter in which the lawyer 
participated personally and sub-
stantially as:

(1) an arbitrator, mediator or other 
third-party neutral…. [Emphasis 
added.]3

27. Plainly, Inquirer will have “participated per-
sonally and substantially as…mediator” in any 
matter in which Inquirer is currently serving 
(or has fi nished serving) as the sole media-
tor. Thus, once Inquirer has begun serving as 
a mediator in a particular matter, Inquirer is 
personally barred from working on that matter 
as a lawyer “unless all parties give informed 
consent, confi rmed in writing….” If the County 
Attorney’s Offi ce does not seek such consent 
or cannot obtain it (and we doubt that any 
party would consent to let the current media-
tor work on the same matter as a lawyer for a 
party), then other lawyers in Inquirer’s fi rm (the 
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Conclusion
30. An Assistant County Attorney (“ACA”) may 

agree to serve as a paid or unpaid mediator in 
Child Permanency Mediations in which the 
County Department of Social Services (“DSS”) 
is represented by another ACA, but when serv-
ing as a mediator the Inquirer should disclose 
and explain to all parties his connection to the 
County Attorney’s Offi ce. The ACA who is 
representing DSS in the mediation may have 
a personal confl ict of interest, and that confl ict 
will be imputed to all ACAs in the same offi ce 
unless the confl ict can be and is cured by DSS’s 
informed consent, confi rmed in writing. If the 
County Attorney’s Offi ce begins or continues 
working on a matter in which the inquiring 
ACA is serving or has fi nished serving as the 
mediator, then the offi ce must timely and effec-
tively screen Inquirer and must consider wheth-
er the circumstances give rise to any appearance 
of impropriety.

Endnotes
1. Zenir, supra, reports that in Nassau County Family Court, “the 

overwhelming majority of respondents … usually parents or 
other custodial parties, are represented by assigned counsel, 
either by attorneys employed by the Legal Aid Society of 
Nassau County or by 18-B Attorneys…because they are 
indigent.” However, N.Y. City 2009-2 n. 2 cited informal 
surveys revealing that approximately 75% of litigants in New 
York City Family Court appeared without a lawyer for critical 
types of cases, including those involving domestic violence, 
child custody, guardianship, visitation, support, and paternity. 

2. Under Rule 1.7(a)(1), a lawyer generally “shall not represent 
a client if a reasonable lawyer would conclude that…the 
representation will involve the lawyer in representing differing 
interests.” (Emphasis added.) Rule 1.7 will not apply to Inquirer 
because Inquirer will not “represent a client” in the mediation. 

3. Rule 1.12(e), which concerns “an arbitrator selected as a 
partisan of a party in a multimember arbitration panel,” 
creates an exception to Rule 1.12(b) that makes the consent of 
all parties unnecessary, but a Child Permanency Mediation 
involves neither a “multimember” panel nor an “arbitration,” 
so the exception in Rule 1.12(e) is irrelevant here.

[Inquiry 22-11]

Mediation, the parties and the public have no 
assurance that Inquirer has not (even inadver-
tently) shared the parents’ confi dential informa-
tion with other ACAs, and that lack of assurance 
will usually (if not always) create an “appear-
ance of impropriety” that should preclude the 
County Attorney’s Offi ce from representing 
DSS. 

29. Furthermore, unless the County Attorney’s 
Offi ce screens Inquirer from participation in 
every Family Court matter that may ultimately 
result in a CPM in which Inquirer may serve 
as the facilitator, the public and the parties will 
have no assurance that Inquirer will not (in-
tentionally or inadvertently) share DSS’s confi -
dential information with the parents during the 
mediation. This situation, too, will usually (if 
not always) create an “appearance of impropri-
ety” that should preclude the County Attorney’s 
Offi ce from representing DSS. We offer no 
opinion as to whether the so-called “rule of ne-
cessity” embodied in Rule 1.11(d)(1) would, by 
analogy, permit the County Attorney’s Offi ce to 
continue representing DSS despite this appear-
ance of impropriety. Rule 1.11(d)(1) provides 
that “[e]xcept as law may otherwise expressly 
provide, a lawyer currently serving as a public 
offi cer or employee shall not: (1) participate in a 
matter in which the lawyer participated person-
ally and substantially while in private practice 
or nongovernmental employment, unless under 
applicable law no one is, or by lawful delega-
tion may be, authorized to act in the lawyer’s 
stead in the matter….” (Emphasis added.) Thus, 
the rule of necessity presents questions of law 
beyond our jurisdiction. We note, however, that 
Rule 1.12 does not contain any equivalent rule 
of necessity.
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However, Offi cer informed Attorney that Offi cer 
would like to continue using Attorney’s legal 
services in the future for matters unrelated to 
the affairs of X Corp, such as the purchase of a 
summer home.

Opinion

Question A: If Offi cer is Attorney’s former client, 
may Attorney begin representing X Corp? 

5. The facts that have been presented to us de-
scribe the past and contemplated representa-
tions of Offi cer and X Corp in general terms, 
so we cannot apply the applicable New York 
Rules of Professional Conduct (the “Rules”) 
with precision. Rather, our opinion sets out gen-
eral principles that Attorney should consider 
in evaluating whether confl icts of interest exist 
and whether and how any such confl icts can be 
cured. 

6. We begin by discussing confl icts with former 
clients. We assume that Attorney has completed 
all of his legal work for Offi cer and that Offi cer 
is only a former client of Attorney, not a cur-
rent client, at the time X Corp asks Attorney to 
begin representing X Corp. The rule governing 
confl icts of interest with former clients is Rule 
1.9(a), which provides as follows:

A lawyer who has formerly repre-
sented a client in a matter shall not 
thereafter represent another person 
in the same or a substantially re-
lated matter in which that person’s 
interests are materially adverse 
to the interests of the former cli-
ent unless the former client gives 
informed consent, confi rmed in 
writing.

7. Since Attorney formerly represented Offi cer in 
negotiations with X Corp, Attorney could not 
represent X Corp in the same or a “substantially 
related” matter, without informed consent from 
Offi cer, confi rmed in writing. The key term is 
“substantially related.” When are two matters 
substantially related? Comment [3] to Rule 1.9 
explains the concept as follows:

[3] Matters are ‘‘substantially re-
lated’’…if they involve the same 
transaction or legal dispute or if, 
under the circumstances, a reason-
able lawyer would conclude that 

Topic: Simultaneous representation of corpora-
tion and individual director, offi cer, or 
shareholder.

Digest: Simultaneously representing both a corpora-
tion and a director, offi cer or shareholder of 
that corporation can create confl icts, but if the 
confl icts are consentable, then the confl icts 
can be cured by obtaining informed con-
sent from each affected client, confi rmed in 
writing.

Rules: 1.0(f) & (j), 1.7(a) & (b), 1.9(a) & (c), 1.13(a), 
(d) & (e)

Questions
1. Question A. May an attorney who has in the past 

provided personal legal services to an individual 
offi cer, director, or shareholder of a closely 
held corporation in matters relating to the cor-
poration thereafter undertake to represent the 
corporation? 

2. Question B. May an attorney who currently rep-
resents a corporation also represent an offi cer, 
director, or shareholder of the corporation in 
matters unrelated to the corporation? 

Background
3. The inquiring attorney (“Attorney”) has rep-

resented a client (“Offi cer”) over the course 
of a few years in various legal matters involv-
ing transactions. One representation related to 
Offi cer’s interest as a minority shareholder and 
offi cer of a private, closely held corporation, 
X Corp. Attorney’s representation of Offi cer’s 
interests in X Corp included negotiations con-
cerning Offi cer’s employment relation with and 
part ownership of X Corp. Those negotiations 
involved both the CEO of X Corp and the attor-
neys retained by the CEO to represent X Corp.

4. After the negotiations involving Offi cer and 
X Corp ended, Offi cer informed Attorney that 
Offi cer had been discussing with X Corp’s CEO 
the possibility of X Corp using Attorney as its 
attorney on future matters, in place of X Corp’s 
previous counsel. The CEO followed up with 
a direct contact to Attorney to request that he 
represent X Corp. Offi cer advised Attorney of 
Offi cer’s understanding that A would not be 
able to continue representing Offi cer in any 
future matters related to Offi cer’s interest in 
X Corp if X Corp became one of A’s clients. 

Ethics Opinion 901
Committee on Professional Ethics of the New York State Bar Association (12/28/11)
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Attorney’s independent professional judgment 
in representing X Corp. See N.Y. City 2005-2 (ad-
dressing confl icts arising solely from possession 
of confi dential information of another client). If 
Attorney has no such confi dential information, 
then there is no confl ict under Rule 1.7(a).2 If 
Attorney does have such confi dential informa-
tion, then Attorney must determine whether 
he nevertheless “reasonably believes” that he 
can “provide competent and diligent represen-
tation” to X Corp within the meaning of Rule 
1.7(b)(1) despite his continuing duty of confi -
dentiality to Offi cer under Rule 1.9(c). 

10. If Attorney does reasonably believe that he can 
provide competent and diligent representation 
to X Corp despite his continuing duty of confi -
dentiality to Offi cer, then Attorney must obtain 
X Corp’s informed consent, confi rmed in writ-
ing. In obtaining X Corp’s informed consent, 
however, Attorney must not disclose Offi cer’s 
confi dential information that is at the root of the 
confl ict. If Attorney cannot disclose suffi cient 
information to obtain X Corp’s informed con-
sent, or if Attorney believes that his continuing 
duty of confi dentiality to Offi cer will prevent 
him from providing competent and diligent 
representation to X Corp, then the confl ict is 
non-consentable. 

Question B: If Offi cer is or becomes Attorney’s 
current client, may Attorney concurrently represent 
both Offi cer and X Corp?

11. The second question is whether Attorney may 
concurrently represent both Offi cer and X Corp. 
The fi rst sentence of Rule 1.13(d)—which had no 
equivalent in our former Code of Professional 
Responsibility—specifi cally addresses this situ-
ation, stating: “A lawyer representing an orga-
nization may also represent any of its directors, 
offi cers, employees, members, shareholders or 
other constituents, subject to the provisions of 
Rule 1.7.” Therefore, Rule 1.13(d) directs us to 
analyze the second question under Rule 1.7, 
which provides as follows:

Rule 1.7. Confl ict of Interest: Current 
Clients

(a) Except as provided in paragraph 
(b), a lawyer shall not represent a 
client if a reasonable lawyer would 
conclude that either: 

(1) the representation will involve the 
lawyer in representing differing 
interests; or

(2) there is a signifi cant risk that the 
lawyer’s professional judgment on 

there is otherwise a substantial 
risk that confi dential factual in-
formation that would normally 
have been obtained in the prior 
representation would materially 
advance the client’s position in the 
subsequent matter. For example, 
a lawyer who has represented a 
businessperson and learned exten-
sive private fi nancial information 
about that person may not then 
represent that person’s spouse 
in seeking a divorce. Similarly, a 
lawyer who has previously repre-
sented a client in securing environ-
mental permits to build a shopping 
center would be precluded from 
representing neighbors seeking to 
oppose rezoning of the property 
on the basis of environmental con-
siderations…. [Emphasis added.] 

8. Attorney should test each proposed engage-
ment for X Corp against the principles in 
Comment [3]. If X Corp asks Attorney to rep-
resent it in a matter that is not substantially 
related to Attorney’s prior legal work for Offi cer, 
Attorney may ethically undertake the new mat-
ter even if X Corp’s interests are “materially ad-
verse” to Offi cer’s interests. But if X Corp asks 
Attorney to represent it in a matter that is sub-
stantially related to Attorney’s prior legal work 
for Offi cer and materially adverse to Offi cer’s 
interests, then Attorney may not ethically under-
take the new matter on behalf of X Corp without 
obtaining informed consent, confi rmed in writ-
ing, from Offi cer. According to Rule 1.0(j), the 
term “informed consent” requires, among other 
things, that the lawyer adequately explain to 
each person “the material risks of the proposed 
course of conduct and reasonably available 
alternatives.” The requirements for confi rming 
informed consent in writing are set forth in Rule 
1.0(e). 

9. If Offi cer gives informed consent (confi rmed 
in writing) for Attorney to represent X Corp 
against him in a substantially related mat-
ter, that consent does not automatically allow 
him to use Offi cer’s confi dential information 
against Offi cer.1 Absent Offi cer’s consent to use 
Offi cer’s confi dential information to Offi cer’s 
disadvantage, Attorney must still take one more 
step—Attorney must determine whether he has 
a confl ict of interest under Rule 1.7(a), either 
because he cannot avoid using Offi cer’s confi -
dential information while representing X Corp 
or because Attorney’s possession of Offi cer’s 
confi dential information would adversely affect 
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we will analyze several hypothetical examples 
to illustrate different types of matters that 
Attorney might be asked to undertake for the X 
Corp. 

15. Hypothetical # 1. As a fi rst hypothetical, suppose 
X Corp asks Attorney to represent it in the de-
fense of a personal injury claim in which Offi cer 
is not involved and has no interests, differing 
or otherwise. Because there are no “differing 
interests” between X Corp and Offi cer regarding 
the personal injury claim, a reasonable attorney 
could conclude that no confl ict exists. If no con-
fl ict exists, then informed consent pursuant to 
Rule 1.7(b)(4) is not necessary. 

16.  Hypothetical # 2. As a second hypothetical—at 
the opposite extreme—suppose X Corp asks 
Attorney to represent X Corp in a dispute 
directly adverse to Offi cer (e.g., asserting a 
claim against Offi cer for usurping a corporate 
opportunity, or defending X Corp against a 
breach of contract action brought by Offi cer).4 
Representing X Corp in a suit by or against 
Offi cer obviously will “involve the lawyer in 
representing differing interests,” so Rule 1.7(a)
(1) prohibits Attorney from representing X Corp 
against Offi cer unless Attorney “reasonably 
believes” he can “provide competent and dili-
gent representation” per Rule 1.7(b)(1) to “each 
affected client” (X Corp and Offi cer). The aim 
of Rule 1.7(b)(1) is to ensure that Attorney’s loy-
alty to Offi cer does not impair his competence 
and diligence on behalf of X Corp, and that 
Attorney’s loyalty to X Corp does not impair his 
competence and diligence on behalf of Offi cer. 
The “reasonably believes” test in Rule 1.7(b)(4) 
depends on all of the circumstances. For exam-
ple, it might be easier to meet in a minor breach 
of contract suit than in a fraud suit. If Attorney 
satisfi es the “reasonably believes” test, then he 
must obtain informed consent, confi rmed in 
writing, from both Offi cer and X Corp, per to 
Rule 1.7(b)(4), before undertaking the represen-
tation of X Corp.5

17. Hypothetical # 3. As a third hypothetical, sup-
pose X Corp were to ask Attorney to advise the 
corporation concerning its by-laws, corporate 
compliance manual, compensation system, man-
agement structure, or the like. Those matters 
would potentially affect the rights and obliga-
tions of Offi cer, who is a shareholder and offi cer 
of X Corp. In some situations, a reasonable law-
yer could conclude that Attorney’s simultaneous 
representation of Offi cer and X Corp “will in-
volve the lawyer in representing differing inter-
ests,” which would create a confl ict under Rule 
1.7(a)(1). For example, Attorney might be reluc-

behalf of a client will be adversely 
affected by the lawyer’s own fi -
nancial, business, property or other 
personal interests.

(b) Notwithstanding the existence of 
a concurrent confl ict of interest 
under paragraph (a), a lawyer may 
represent a client if:

(1) the lawyer reasonably believes that 
the lawyer will be able to provide 
competent and diligent representa-
tion to each affected client;

(2) the representation is not prohibited 
by law;

(3) The representation does not in-
volve the assertion of a claim by 
one client against another client 
represented by the lawyer in the 
same litigation or other proceeding 
before a tribunal; and 

(4) each affected client gives informed 
consent, confi rmed in writing.

12. The term “differing interests” in Rule 1.7(a)(1) 
is broadly defi ned in Rule 1.0(f) to include “ev-
ery interest that will adversely affect either the 
judgment or the loyalty of a lawyer to a client, 
whether it be a confl icting, inconsistent, diverse, 
or other interest.”

13. To apply Rule 1.7, we need to evaluate whether 
Attorney’s representation of X Corp would 
confl ict with Attorney’s continuing or renewed 
representation of Offi cer by creating “differing 
interests” under Rule 1.7(a)(1).3 To make that 
evaluation, we need to know what legal work 
Attorney will be doing for Offi cer and what 
legal work Attorney will be doing for X Corp. 
The inquiry stated that Offi cer understands that 
Attorney cannot represent Offi cer in any future 
matters related to Offi cer’s interest in X Corp, so 
we will assume that Attorney will not do so. 

14. As Attorney’s inquiry also gave the purchase 
of a summer home as an example of the kinds 
of legal work Offi cer might want Attorney to 
perform in the future, so we will assume that 
Attorney is engaged in representing Offi cer in 
buying a summer home at the time X Corp asks 
Attorney to take on a new matter for X Corp. We 
will further assume that X Corp has no interest 
of any kind in Offi cer’s purchase of a summer 
home, and that Offi cer’s purchase of a summer 
home therefore does not involve the Attorney 
in representing “differing interests” under Rule 
1.7(a)(1). With all of those assumptions in place, 



84 NYSBA  One on One  |  Spring/Summer 2012  |  Vol. 33  |  No. 1        

2. The “substantially related” test assumes that Attorney acquired 
confi dential information from the former client, see Rule 1.9, 
cmt. [3], but that assumption should not carry over to Rule 
1.7(a). If Attorney did not in fact acquire any confi dential 
information that he needs to use on X Corp’s behalf against 
Offi cer, then no confl ict arises under Rule 1.7(a) because 
Attorney’s representation of X Corp against Offi cer will not be 
impaired in any way.

3. Attorney’s representation of X Corp could also, in theory, create 
confl icts under Rule 1.7(a)(2), which prohibits a representation 
when a reasonable lawyer would conclude that “there is a 
signifi cant risk that the lawyer’s professional judgment on 
behalf of a client will be adversely affected by the lawyer’s 
own fi nancial, business, property or other personal interests.” 
However, nothing in the facts suggests that such personal 
interest confl icts are more likely here than in any other context, 
so we will not address Rule 1.7(a)(2).

4. We assume that Attorney is not representing Offi cer against 
X Corp. Nor could Attorney represent Offi cer and X Corp 
against each other in the same litigation matter even if both X 
Corp and client Offi cer gave their informed consent, because 
such a confl ict would be non-consentable. Under Rule 1.7(b)
(3), a lawyer may never handle both sides of the same litigation 
before a tribunal. That is a per se confl ict and cannot be cured by 
consent. 

5. In the facts here, Offi cer was the one who fi rst suggested that X 
Corp retain Attorney as its counsel, which implies that Offi cer 
has already give his consent (express or implied) for Attorney 
to represent X Corp. However, Offi cer’s consent was not 
necessarily informed consent. Each time Attorney A considers 
taking on a new matter for X Corp, he needs to make sure, 
per Rule 1.0(j), that Offi cer understands the material risks, 
advantages, and alternatives, and give Offi cer the opportunity 
to withhold consent in light of that explanation. Alternatively, 
Attorney may seek an advance waiver from Offi cer (and from 
X Corp) waiving confl icts before they arise, obviating the need 
to obtain a waiver for each new matter—see Rule 1.7, cmts. [22] 
and [22A] (headed “Consent to Future Confl ict”).

6. Whenever Rule 1.7 requires X Corp’s consent to a confl ict 
between X Corp and Offi cer, Rule 1.13(d) demands that 
“the consent shall be given by an appropriate offi cial of the 
organization other than the individual who is to be represented, 
or by the shareholders.” Thus, someone other than Offi cer 
will have to consent on behalf of X Corp, because Offi cer may 
consent to the confl ict on his own behalf but not on behalf of 
the corporation.

(79-09)

tant to give advice to X Corp that, if followed, 
could adversely affect Offi cer’s compensation or 
power at X Corp. Accordingly, Attorney could 
not undertake such a representation without ob-
taining informed consent, confi rmed in writing, 
from both Offi cer individually and X Corp as an 
entity.6 

18. Finally, whether Offi cer is a current client or 
a former client, he continues to be an offi cer 
and shareholder of X Corp. Consequently, 
when Attorney is acting on behalf of X Corp, 
Attorney should take steps to avoid any mis-
understanding by Offi cer (or other X Corp 
personnel) about Attorney’s role. As stated by 
Rule 1.13(a), when the organization’s interests 
“may differ from those of the constituents with 
whom the lawyer is dealing, the lawyer shall 
explain that the lawyer is the lawyer for the or-
ganization and not for any of the constituents.”

Conclusion
19. Simultaneously representing both a corpora-

tion and a director, offi cer or shareholder of that 
same corporation can create confl icts, but if the 
confl icts are consentable, then the confl icts can 
be cured by obtaining informed consent from 
each affected client, confi rmed in writing.

Endnotes
1. Consent to oppose the former client in a substantially related 

matter would be sought under Rule 1.9(a), but consent to 
use the former client’s confi dential information to the former 
client’s disadvantage would be sought under Rule 1.6(a), which 
is incorporated by reference into Rule 1.9(c). Consent under 
Rule 1.9(a) does not imply consent under Rule 1.9(c), and vice 
versa. A lawyer who desires both to oppose a former client in 
a substantially related matter and to use the former client’s 
confi dential information to the former client’s disadvantage 
must obtain consent under both provisions.
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Welcome New General Practice Section Members

NYSBA CD and DVD Recordings
Newly redesigned and expanded to offer you the 
most complete digital media package available in 
the market today!

Check out the new feature to our CD and DVD packages—an extra data 
disc containing that program’s entire set of lectures (in mp3 format) and 
course materials (in pdf format) that you can:

*  copy and transfer to other devices (iphones, tablets, mp3 players and 
other computers and laptops)

* upload to “cloud”-based fi le-sharing

The extra data disc now included in each 
package is in addition to the traditional CDs 
and DVDs with the program’s presentations 
(playable in computers, laptops and CD/DVD 
players) you receive with the program.
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Insurance
Robert M. Fettman
Sullivan & Cromwell LLP
125 Broad Street
New York, NY 10004
fettmanr@sullcrom.com

Intellectual Properties
Zachary J. Abella
404 East 66th Street
New York, NY 10021
zabella@gmail.com

Membership and Member
Service Issues
Lynne S. Hilowitz
DaSilva Hilowitz & McEvily LLP
120 N. Main Street
New City, NY 10956
dhm11@verizon.net

John J. Roe III
Roe Taroff Taitz & Portman LLP
1 Corporate Dr., Suite 102
Bohemia, NY 11716
j.roe@rttplaw.com

Arbitration
Irwin Kahn
Kahn and Horwitz, PC
160 Broadway, 4th Floor
New York, NY 10038
kahnadr@aol.com

Business Law
Lewis F. Tesser
Tesser Ryan and Rochman, LLP
509 Madison Avenue, 10th Floor
New York, NY 10022
ltesser@tesserryan.com

Election and Government Affairs 
Jerry H. Goldfeder
Stroock & Stroock & Lavan, LLP
180 Maiden Lane
New York, NY 10038
jgoldfeder@stroock.com

Family Law
Willard H. DaSilva
DaSilva, Hilowitz & McEvily LLP
585 Stewart Avenue, St. L-16
Garden City, NY 11530-4701
whdasilva@aol.com

General Practice Section Committees and Chairpersons

Publications
Martin Minkowitz
Stroock & Stroock & Lavan LLP
180 Maiden Lane
New York, NY 10038-4982
mminkowitz@stroock.com

Trusts and Estates
Lynne S. Hilowitz
DaSilva Hilowitz & McEvily LLP
120 N. Main Street
New City, NY 10956
dhm11@verizon.net

Paul J. O’Neill Jr.
Law Offi ce of Paul J. O’Neill, Jr.
1065 Lexington Avenue
New York, NY 10021
pjoneilllaw@gmail.com

Catch Us on the Web at
WWW.NYSBA.ORG/GP

The General Practice Section invites you to browse our Web page for in-
formation to help you manage your daily practice of law. Our primary goals 
are to: enhance the competence and skills of lawyers engaged in the general 
practice of law; improve their ability to deliver the most effi cient and highest 
quality legal services to their clients; enhance the role of general practitioners; 
and provide a medium through which general practitioners may cooperate 
and assist each other in the resolution of the problems and issues of practic-
ing law.

Visit our site at www.nysba.org/gp to fi nd out more about: Upcoming 
Events; Publications and Forms; Articles and Resources; CLE; and much more.



A Pro Bono Opportunities Guide For 
Lawyers in New York State 

Online!

Looking to volunteer? This easy-to-
use guide will help you find the right 
opportunity. You can search by county, 
by subject area, and by population 
served. A collaborative project of the 
New York City Bar Justice Center, the 
New York State Bar Association and 
Volunteers of Legal Service.

You can find the Opportunities Guide on the 
Pro Bono Net Web site at www.probono.net, 
through the New York State Bar Association 
Web site at www.nysba.org/probono, through 
the New York City Bar Justice Center’s Web 
site at www.nycbar.org, and through the 
Volunteers of Legal Service Web site at 
www.volsprobono.org.
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