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“And now for some-
thing completely different 
. . . ” If you are of the right 
age and inclination, you’ll 
recognize this from Monty 
Python’s Flying Circus as 
the introduction to a com-
plete non-sequitur. I have 
several areas to cover this 
month; they aren’t related 
but I hope you’ll bear with 
me.

The Co-Chairs of our Annual Meeting program, 
Paul O’Neill and Harriette Steinberg, have put to-
gether four hours that you will want to attend on 
January 23 at 9 a.m. Segments will include Hot Tips 
from the Experts; a CPLR update including the recent 
changes affecting the conduct of depositions; problems 
and planning opportunities under the Defi cit Reduc-
tion Act of 2005 (affecting Medicare eligibility); and as 
part of our continuing emphasis on “best practices” 
information, a panel discussion on Will Execution 
Techniques and Depositions of Attesting Witnesses. In 
addition, our Section will be co-sponsoring a program 
(with the Corporate Counsel Section) on “The Lawyer 
as Employer and Employee” and (with the Special 
Committee on Law Practice Continuity and the Com-
mittee on Attorney Professionalism) a program on 
the closing, transfer or sale of a law practice. I know 
it’s hard to take a day or two away from your offi ce 
but the scope, variety and excellence of programs at 
NYSBA’s Annual Meeting really make it worthwhile. 

“And now . . .

GP’s new committees are up and running and now 
have the benefi t of a Handbook for Committee Chairs, 

the fruit of combined labors by State Bar staff and our 
Section’s Chair Elect, Harriette Steinberg, and Secre-
tary, Paul O’Neill. As you can see, they have fi gured 
out how to multi-task and I can’t thank them enough 
for shouldering this responsibility.

“And now . . .

Some years back I got a primer in “cooperative 
learning” from my partner’s wife, a teacher, at a time 
that I was mystifi ed about why there was so much 
emphasis in my son’s school about doing projects in 
groups. In the cooperative learning model, students 
are both teachers and learners; you learn a lot by teach-
ing. I think this technique is a mixed bag for elemen-
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tary school students, but what I learned has infl uenced 
my thoughts about one of our strengths as a Section—
we as individual lawyers are an incredible potential 
resource to other Section members. Our list serve 
has offered one way to tap that resource but it has its 
limitations. A more managed and refi ned way to allow 
members to be cooperative learners is via an internet 
weblog—a blog. I envision an online resource where 
members can post information about useful forms and 
practice tips, unreported cases (practically everything 
below appellate division level is unreported), and tell 
others about interesting cases that are wending their 
way through the system but not yet adjudicated. Mem-
bers will doubtless think of other areas where they can 
share. Unlike a list serve where the initiating commu-
nication is typically a question, the blog model will let 
you post information and let others log on to fi nd it. We 
are fortunate that NYSBA is almost ready to roll out its 
new blogging application and if all goes well, GP will 
be one of the beta testers, starting soon. Check our page 
of the NYSBA website at www.nysba.org/gp for news. 
If you have no idea of what I am talking about—I do, 
but just a little bit—ask your kids; it’s how I learned. 

“And now . . .

I recently read a quote attributed to founding fa-
ther John Adams: “One useless man is a shame, two are 
a law fi rm and three are a Congress.” Perhaps this was 
an apt description of lawyers in the eighteenth century, 
but I would wager that small law fi rms, the mainstay 
of our Section, are not composed of useless men—or 
women. Our small size, if we use it right, makes us 
more sensitive to clients’ particular problems and 
needs and more useful to them but can leave us feeling 
like one-armed paperhangers, with just not enough 
bodies to cover multiple court appearances or to draft 
and serve multiple papers. We are doing several things 
to make sure that we effectively represent the views 

of solo and small fi rm lawyers on issues that affect 
day-to-day practice: our members are serving on 
NYSBA’s task force considering E-Filing in the state 
courts, and on another task force set up to review 
and comment on a recent OCA report on solo and 
small fi rms. Let me know if you think there are other 
places we should weigh in.

“And now . . . 

There is one last thought I want to share with 
you. Last week I fl ew to Dallas to take some deposi-
tions; the arrangements, including notice, copying 
exhibits, the court reporter, etc., were being taken 
care of by local counsel in Dallas whom I had met 
only over the phone. A few days before the sched-
uled date he called me to say that he was going to be 
late to the deposition and needed as much lead time 
as possible on the exhibits because, due to a death in 
the family, he had to go out of state and would not 
return until mid-morning the day of the depositions. 
He started apologizing and I stopped him, saying, 
“Practicing law is only a job, real life comes fi rst.” 
Later on in the conversation he told me that I was the 
only person during his entire career who had ever 
said such a thing. 

You may be practicing law because it’s your 
livelihood, or because you love it, or both, but don’t 
give short shrift to your real life and the people in it. 
It’s become popular to use the catch phrase “life/
work balance” for this issue but there are times when 
“balance” is impossible if you are going to meet the 
needs of the people you love and care about it. Make 
sure your real life comes fi rst.

Happy Holidays!

Linda Margolin

Catch Us on the Web at
WWW.NYSBA.ORG/GP
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From the Editor
Our fi nal edition of One 

on One for this year takes a 
different course. We have, at 
the recommendation of our 
readers, devoted a signifi cant 
portion of this edition to 
reporting articles that were 
published in the newsletters 
of other New York State Bar 
Sections during the year, 
which we believe should be 
of interest to the members of 
the General Practice Section. 

I would like to have 
your comments as to whether you believe you found 

these articles to be informative and useful in your 
practice. That will enable us to better evaluate whether 
to do this again at the end of next year. We continue 
to report, as it has become to be a popular area of our 
newsletter, the recent opinions of the State Bar Ethics 
Committee. 

I look forward to seeing many of you at our An-
nual Meeting and those who have comments should 
approach me and let me know how you think One on 
One can better serve you.

Best wishes for a Happy Holiday.

Martin Minkowitz

A Pro Bono Opportunities Guide For Lawyers in 
New York State 
Now Online!

Looking to volunteer? This easy-to-use guide 
will help you find the right opportunity. You 
can search by county, by subject area, and 
by population served. A collaborative project 
of the Association of the Bar of the City of 
New York Fund, New York State Bar Associa-
tion, Pro Bono Net, and Volunteers of Legal 
Service.

You can find the Opportunities Guide on the Pro Bono 
Net Web site at www.probono.net/NY/volunteer, 
through the New York State Bar Association Web site 
at www.nysba.org/volunteer, through the Asso-
ciation of the Bar of the City of New York Web 
site at www.abcny.org/volunteer, and through 
the Volunteers of Legal Service Web site at
www.volsprobono.org/volunteer.

NEW YORK
STATE BAR

ASSOCIATION

gp-newsl-winter06.indd   3 12/28/2006   12:46:30 PM



Ten Frequently Asked Questions About Social Security 
Disability Benefi ts
By Steven P. Lerner

Introduction
Elder Law Practitioners most often represent clients 

that are over the age of 65. However, the practitioner 
may come in contact with a younger individual who 
alleges that he/she is disabled. Clients may be eligible 
for Social Security benefi ts through the programs under 
the Social Security Act1 and accompanying Regulations.2 
The Social Security Act provides many benefi t programs, 
which include the Disability Insurance Program,3 the 
Supplemental Security Income Program,4 Childhood 
Insurance Disability Program,5 Survivor’s Benefi ts6 and 
Retirement Benefi ts.7 This article will focus upon Social 
Security Disability benefi ts under the Disability Insur-
ance Program. 

I. What Benefi ts Does Social Security
Disability Provide and Who Is Eligible?

While the Social Security Act provides for benefi ts 
for retired workers, it also provides for payments in the 
form of Disability Insurance Benefi ts8 to former workers 
who are now disabled and unable to work. It provides 
monthly income during a period of disability while the 
individual is unable to perform substantial gainful activ-
ity9 so long as he/she is currently under insured status.10 
After two years, one receives Medicare.11 Unlike Med-
icaid, one’s assets and income do not affect a person’s 
eligibility for Social Security Disability benefi ts. Assets 
and income of a spouse are also not countable in deter-
mining a person’s eligibility for Social Security Disability 
benefi ts.

II. How Does One Qualify for Disability and 
Disability Insurance Benefi ts?

The disabled wage earner must have paid into the 
Social Security system, i.e., Federal Insurance Contribu-
tions Act (FICA),12 which is federal withholding paid to 
the Social Security system. 

In order for an individual to be eligible for a period 
of disability and Disability Insurance Benefi ts, one must 
be “currently insured.”13 One is currently insured if one 
has suffi cient quarters of coverage. Each year is divided 
into four quarters of possible employment and taxation. 
The parameters for eligibility state, in general, that the 
individual must have paid taxes into (FICA) for a period 
of twenty (20) quarters out of the last forty (40) quarters, 
or, translated, fi ve (5) years out of the last ten (10) years 
prior to the application for Social Security Disability 
Benefi ts.14 Those under the age of thirty-one (31) require 
fewer quarters of coverage, but never fewer than six (6) 
quarters.15

III. What Are the Medical Criteria for
Eligibilty for Disability Insurance Benefi ts?

The Social Security program of Disability Insurance 
Benefi ts provides monthly payments to a wage earner 
who is totally and permanently disabled. The Social 
Security Administration has issued a Listing of Impair-
ments16 and Medical Vocational Guidelines,17 which are 
used to establish that one is disabled. If an individual 
presents medical evidence that there is a medically 
diagnosed impairment with the symptoms, signs, and 
test results that meet those identifi ed in the listings, 
then a fi nding of a period of disability is indicated.18 If 
an individual does not specifi cally meet a listed impair-
ment, that individual can still qualify for Social Security 
Disability benefi ts if the severity of the person’s impair-
ments rise to the level of a listed impairment, taking 
into account the functional limitations created by the 
impairments.

IV. What Is Meant by Total and Permanent 
Disability?

One must be totally and permanently disabled in 
order to receive Social Security benefi ts.19 One is perma-
nently disabled if one is unable to engage in any substan-
tial gainful activity by reason of any medically deter-
minable physical or mental impairment which can be 
expected to result in death or which has lasted or can be 
expected to last for a continuous period of not less than 
twelve (12) months;20 or in the case of an individual who 
has attained the age of 55 and is blind, inability by reason 
of such blindness to engage substantial gainful activity 
requiring skills or abilities comparable to those of any 
gainful activity in which he has previously engaged with 
some regularity and over a substantial period of time.21 
One is totally disabled if his/her physical or mental im-
pairment or impairments are of such severity that he/she 
is not only unable to do previous work but cannot, after 
considering the individual’s age, education and work ex-
perience, engage in any other kind of substantial gainful 
work which exists in the national economy.22 

The Social Security Administration must also consid-
er the combined effects of all of the individual’s impair-
ments without regard to whether or not any such impair-
ment, if considered separately, would be of such severity 
as to rise to a level that would impair the individual’s 
ability to perform substantial gainful activity.23 The 
statute defi nes a physical or mental impairment as “an 
impairment that results from anatomical, physiological, 
or psychological abnormalities which are demonstrable 
by medically acceptable clinical and laboratory diagnos-
tic techniques.”24 
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V. What Does Substantial Gainful Activity 
Really Mean?

The courts have uniformly ruled that substantial 
gainful activity is work of a functional nature that the 
disabled individual can realistically perform in a com-
petitive work environment.25 The distinction between 
a competitive work environment and a non-competi-
tive work environment is generally seen with younger 
individuals who perform work services in a sheltered en-
vironment.26 Those who may require a job coach to assist 
him/her with day-to-day work activities and requires 
and receives oversight, supervision, coaching and assis-
tance in performing the work, would not be considered 
performing substantial gainful activity in a competitive 
work environment. 

VI. How Does One Apply for Disability
Insurance Benefi ts? 

One applies for disability insurance benefi ts through 
the Social Security Administration.27 The application re-
quests information concerning the individual’s personal 
data, as well as the disabling condition, the date that the 
applicant last worked, the income earned by the appli-
cant in the form of wages for the three years prior to the 
application, and information regarding the applicant’s 
children who are under the age of 18. As part of the 
application process, the applicant will also complete a 
Disability Report and a Work History Report in order to 
establish the individual’s capacity to perform his/her 
past work. After reviewing the application, the Social 
Security Administration will issue a Notice of Approved 
Claim or a Notice of Disapproved Claim.28 

VII. How Does One Appeal a Denial
of Disability?

If the application is denied, the applicant must fi le 
a Request for a Hearing before an Administrative Law 
Judge of the Offi ce of Hearings and Appeals of the Social 
Security Administration within sixty (60) days of the 
Notice.29 

An Administrative Law Judge conducts the disabil-
ity hearing.30 At the Administrative Hearing, the Admin-
istrative Law Judge acts as an independent fact-fi nder to 
render his/her own determination on the claimant’s ap-
plication for benefi ts. The Administrative Law Judge will 
review all of the documents in the evidentiary record, 
hear sworn testimony and then render a decision. The 
Administrative Law Judge is not bound by any of the 
prior determinations made by the Social Security Admin-
istration and as there is no one present at the Administra-
tive Hearing from the Social Security Administration to 
cross-examine the claimant, the Rules of Evidence are 
dispensed with. 

The Social Security Administration utilizes a fi ve-
step sequence to evaluate disability claims.31 The Second 
Circuit has summarized the procedure as follows:

First, the Commissioner considers whether 
the claimant is currently engaged in 
substantial gainful activity. If he is not, 
the Commissioner next considers whether 
the claimant has a “severe impairment” 
which signifi cantly limits his physical or 
mental ability to do basic work activities. 
If the claimant suffers such an impairment, 
the third inquiry is whether, based solely 
on medical evidence, the claimant has an 
impairment which is listed in Appendix 1 
of the regulations. If the claimant has such 
an impairment, the Commissioner will 
consider him disabled without considering 
vocational factors such as age, education, 
and work experience; the Commissioner 
presumes that a claimant who is affl icted 
with a “listed” impairment is unable to 
perform substantial gainful activity. As-
suming the claimant does not have a listed 
impairment, the fourth inquiry is whether, 
despite the claimant’s impairment, he has 
the residual functional capacity to perform 
his past work. Finally, if the claimant is 
unable to perform his past work, the Com-
missioner then determines whether there 
is other work which the claimant could 
perform.32 

If the decision is unfavorable, an appeal may be fi led 
through the Appeals Council of the Offi ce of Hearings 
and Appeals of the Social Security Administration.33 

Once the Appeals Council makes its determination, 
the individual may appeal an unfavorable decision in the 
United States District Court, naming the Commissioner 
of the Social Security Administration as a defendant.34 

VIII. Does Eligibility for Private Disability 
Insurance Automatically Establish
Eligibility for Social Security Disability?

Private disability policies often provide for cover-
age if one is unable to perform one’s prior work, or if 
one is temporarily unable to work, or if one is partially 
disabled. These standards differ from those used by the 
Social Security Administration’s Disability Insurance 
Benefi t Program, which requires a total and permanent 
disability from all competitive employment.35 Coverage 
by private disability insurance does not mean an auto-
matic fi nding of disability for Social Security. 

IX. If One Returns to Work and Is No Longer 
Receiving Social Security Disability, Must 
One Reapply if One Cannot Work in the 
Future?

As some individuals who return to work are not 
able to continue their return to competitive employment, 
the law provides for a trial work period.36 A trial work 
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period is defi ned as an attempt to perform substantial 
gainful activity, where the individual may test his/her 
ability to work and still be considered disabled.37 If the 
individual is not able to continue working within the 
nine-month period, then one may return to the disabil-
ity rolls without any interruption in coverage.38 If the 
individual is able to continue working, then his/her 
benefi ts will cease. However, if one becomes disabled 
again within three years from returning to competitive 
employment, one can receive disability benefi ts without 
proving disability again.39 This is a wonderful tool to 
allow individuals to make attempts at working, without 
risking their benefi ts. 

X. How Is the Attorney Paid in This Type of 
Practice?

An applicant may retain an attorney to act as his/her 
representative before the Social Security Administra-
tion.40 An attorney is entitled to charge a fee of 25% of 
past-due retroactive benefi ts or $5,300, whichever is 
less.41 Unless directed otherwise, the Social Security 
Administration will automatically withhold 25% from 
the retroactive benefi ts that are being paid to the disabled 
individual.42 

Conclusion
Although an application for Social Security Disabil-

ity benefi ts may be denied initially, once successful, the 
individual who is totally and permanently disabled will 
receive a monthly disability income to sustain him/her 
in diffi cult times.
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Tenancy by the Entirety and Same Sex
Marriage in New York
By James M. Pedowitz

The estate of tenancy by the entirety is created by 
“a disposition of real property to a husband and wife.
. . .”1 Since June 24, 1975, a conveyance of real property, 
or on or after January 1, 1996, of shares of stock of a 
cooperative apartment corporation, to persons who 
are not legally married to one another, but who are 
described as husband and wife, creates in them a joint 
tenancy, unless expressly declared to be a tenancy in 
common.2 

Tenancy by the entirety existed under the common 
law, and its antecedents were based on the legal fi ction 
that husband and wife were considered to be one per-
son. That old fi ction has persisted into modern times so 
that in a tenancy by the entirety, unlike a joint tenancy, 
both tenants own 100% of the entire property, but 
subject to their survivorship of the other spouse; and 
upon a divorce or annulment the estate automatically 
converts into a tenancy-in-common in equal shares.3

This article was prompted by the recent article in 
the New York State Bar Association Journal issue of Jan-
uary 2006, Vol. 78, No. 1 entitled “Same Sex Marriage 
under New York Law,” by Derek B. Dorn, Esq. That 
article should be read by all attorneys with clients who 
contemplate or have contracted a same sex marriage. 
As that article points out, although New York Law does 
not now permit same sex marriages, there is nothing 
to prevent a New York resident from going to Canada, 
Massachusetts or where else permitted to consecrate a 
same sex marriage, and then return to New York. If that 
couple should then buy a home in New York and take 
title by a deed that described them as “husband and 
wife,” would they own the property as tenants by the 
entirety or as joint tenants? Under many circumstances, 
there could be a vast difference in the outcome of a 
dispute dependent upon whether the party’s interest is 
that of a joint tenant or a tenant-in-common.4 

Would a title insurance company insure that the 
title acquired by a same sex couple describing them-
selves as married, or even as “husband and wife,” be 
a tenancy by the entirety? The parties would certainly 
own the property, and with a mutual right of survivor-
ship. If as tenants by the entirety they would both own 
100% of the property, subject to surviving the other 
spouse, while in the other case (joint tenancy) they 
would each own a 50% interest, which on the death of 
the fi rst to die would be “transferred” by operation of 
law to the survivor. In the tenancy by the entirety, any 
liens created by the deceased tenant would not survive 
the transfer by their death, but in the joint tenancy 
those liens do survive the decedent. A cautious title in-

surer should not insure the nature of their estate other 
than that they both together own a title in fee. 

A competent court dealing with this problem 
should review some of the older cases that considered 
somewhat similar problems dealing with impediments 
to marriage, such as affecting the guilty party after a 
divorce based on adultery.5 

In Van Voorhis v. Brintnall, the adulterous spouse 
who was prohibited from re-marrying in New York 
while his divorced innocent spouse was still alive went 
to Connecticut to re-marry where there was no impedi-
ment to the marriage, and then returned to New York 
with his new spouse, and they then had a child in New 
York. 

The court of appeals held that the second marriage 
in Connecticut would be recognized as valid in New 
York, and the child of that marriage was legitimate.

The decision was lengthy and thorough and held 
that “the validity of a marriage contract is to be deter-
mined by the law of the State where it was entered into; 
if valid there it is to be recognized as such in the courts 
of this State, unless contrary to the prohibitions of natu-
ral law, or the express prohibitions of a statute.”6 The 
decision then goes on to more fully discuss the latter 
part of the sentence with respect to the prohibitions of 
natural law or in statutes. The court refers to incest or 
polygamy as coming within the prohibitions of natural 
law. 

Since the state of matrimony has always, at least 
until very recent times, been a union between a man 
and a woman, would it not be interpreted as part of 
“natural law,” especially since the court in the Van Voo-
rhis decision, supra, referred to “incest or polygamy” 
as prohibitions of natural law? Observations of sexual 
encounters among animals always involve a male and 
a female, and that would seem to be part of “natural 
law.” Although it may not be politically correct to say 
so, the creation of children was also considered to be 
the “natural” result of a marriage between a man and a 
woman.

Tenancy by the entirety existed under 
the common law, and its antecedents 
were based on the legal fiction that 
husband and wife were considered to 
be one person.
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A man can love a man, and a woman can love a 
woman, but a same sex union cannot create children, 
except by some artifi cial intervention. Society can 
properly recognize those same sex relationships, but it 
cannot be “marriage” as society has known it ever since 
Adam and Eve, or whoever else may have been our 
antecedents according to Darwin.

It would also seem that the use of the words 
“husband and wife” in EPTL § 6-2.2(b) could not be 
interpreted as applying to two persons of the same sex. 
Although Black’s Law Dictionary does not contain a 
specifi c defi nition for “husband,” there is a defi nition 
for “wife” as “a woman united to a man by marriage; a 
woman who has a husband living and undivorced.”

In light of both the decisional law in New York, 
and the language of EPTL § 6-2.2(b), it is highly unlike-
ly that a same sex couple who have been “married” in a 
state where same sex “marriage” is permitted could be 
recognized by a court as tenants by the entirety of real 
property in New York.

Endnotes
1. EPTL § 6-2.2(b).

2. EPTL § 6-2.2(d).

3. See e.g., Stelz v. Schreck, 128 N.Y. 263 (1891).

4. See “Tenancy by the Entirety in New York” N.Y.S.B.A. N.Y. Real 
Property Law Journal, Winter 2005, Vol. 33 No. 1.

5. Van Voorhis v. Brintnall, 86 N.Y. 18 (1881).

6. Van Voorhis, at 18.
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Service of Process and Traverse Hearings in
Landlord-Tenant Actions and Proceedings
By Gerald Lebovits and Matthias W. Li

I. Introduction
Service-of-process requirements in summary 

proceedings are more technical than in plenary ac-
tions.1 Practitioners who do not understand the often 
seemingly arbitrary rules can lose cases they should 
win. This article untangles the law on service under 
the New York Real Property Actions and Proceedings 
Law (RPAPL) and the New York Civil Practice Law and 
Rules (CPLR) and discusses how practitioners can get 
or oppose traverse hearings and have them sustained 
or overruled.

II. Service of Process

A. Service Generally

A landlord must effect proper service of process for 
the court to obtain personal jurisdiction over a tenant. 
Service of process in landlord and tenant actions and 
proceedings in New York is governed by RPAPL 735, 
which covers service of process in summary proceed-
ings, and by CPLR Article 3, which covers service of 
process in plenary actions.2

RPAPL 735 is a statutory remedy. The right to 
maintain a summary proceeding does not exist at com-
mon law. RPAPL 735 is strictly construed, as is CPLR 
Article 3. A departure from the requirements of RPAPL 
735 or CPLR Article 3 for service of process is not cur-
able and mandates that the proceeding be dismissed.3 
That a tenant has actual notice of the proceeding is not 
what confers jurisdiction on the court, even though 
constitutional due process requires simply that service 
be reasonably calculated under the circumstances to 
appraise the litigants about the case and to give them 
a chance to object.4 What counts is not notice or receipt 
but whether service complies with the RPAPL or the 
CPLR.5 

Service of process effected under the RPAPL some-
times conforms to the CPLR’s dictates, but not always.

The terms of residential lease obligations about 
service, place of service, or other manner of notice may 
not modify or restrict RPAPL 735. If a confl ict arises 
about service between a residential lease and RPAPL 
735, the confl ict must be resolved in favor of the statu-
tory requirements,6 although a lease may require notice 
in addition to what the RPAPL requires.7 In commercial 
cases, courts are more likely than in residential cases to 
accept lease terms that limit statutory requirements.8

The respondent in a summary proceeding must be 
served with a notice of petition and a petition.9 Each 
named respondent must be served individually,10 even 
if each named respondent is part of the same family.11 
Additionally, each lease signatory must be made a 
respondent and served separately.12 

In Friedlander v. Ramos, the court held that “[t]he 
object of the RPAPL 733 (1) service requirement is to 
ensure that respondents receive adequate notice and an 
opportunity to prepare defenses that they may have.”13 
Under RPAPL 733, the process server should serve the 
petition and notice of petition on each respondent “at 
least fi ve and not more than twelve days before the 
time at which the petition is noticed to be heard.”14 If 
a petition and notice of petition, served pursuant to 
RPAPL 735, are served fewer than fi ve days before the 
return date, service is defective and the court will lack 
jurisdiction over the proceeding.15 Similarly, a peti-
tion served more than 12 days before it is noticed to be 
heard is defective.16

The question sometimes arises whether a court 
may grant nunc pro tunc relief and retroactively permit 
short fi ling under RPAPL 733(1) when a tenant has 
received less than the required fi ve-day notice. In 445 
East 85th Street v. Phillips, the landlord, which had not 
timely sought nunc pro tunc relief, argued that its fi ling 
short was excusable and not a jurisdictional defect.17 
The court disagreed and stated that “[s]hort fi ling 
denies a tenant adequate time to prepare for court. It is 
not a simple, ministerial indiscretion.”18 In K.N.W. As-
socs. v. Parish, however, the court held that the short fi l-
ing did not prejudice the respondent and thus granted 
the petitioner’s motion for nunc pro tunc relief.19

B. Service Methods

RPAPL 735 permits a process server to effect ser-
vice in three different ways: personal delivery, a form 
of personal service; substituted service to a person of 
suitable age and discretion who lives or is employed 
at the premises sought to be recovered, the other form 
of personal service; or conspicuous-place service, 
sometimes referred to as “nail and mail” or “affi x and 
mail.”20

1. Personal Delivery

RPAPL 735(1) provides that “service of the notice of 
petition and petition shall be made by personally deliv-
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ering them to the respondent.” Similarly, CPLR 308(1) 
provides that personal delivery on a natural person is 
effected “by delivering the summons within the state 
to the person to be served.” Personal service can be in-
hand delivery or substituted service. Personal delivery 
is effected when the petition and notice of petition are 
hand-delivered to the named respondent under RPAPL 
735.21 Personal service is the optimal method of service 
for a landlord because it always satisfi es the service 
requirements for money judgments under CPLR Article 
3 and decreases the possibility that traverse will be 
raised and sustained;22 it is also the optimal method for 
a tenant because it most assures that the tenant is ap-
prised of the action or proceeding and has an opportu-
nity to defend.

Personal delivery of the petition and notice of 
petition may be made wherever the tenant, or an 
authorized representative, may be found.23 RPAPL 
735(1)(a) forbids a default to be entered against ten-
ants not served at their last residence address, even if 
the landlord learns about the tenant’s other residence 
through attempts to serve. This rule prevents landlords 
from accidentally evicting people who are in hospitals 
or nursing homes, or temporarily living with relatives 
or friends.24  

Personal delivery is complete immediately on the 
delivery of a copy of the papers to the intended recipi-
ent.25 The original petition and notice of petition, or 
order to show cause, should be fi led with the court 
clerk, along with proof of service, within three days 
after personal service has been effected.

When effecting service on a corporate respondent, 
personal delivery must be made pursuant to RPAPL 
735(1) and comply with CPLR 311(1), which permits 
personal delivery to be made on an offi cer, director, 
managing, general agent, cashier or assistant cashier, 
or any other agent authorized by appointment or law 
to receive service on the entity’s behalf.26 Delivery of 
papers to a mere employee, without any inquiry about 
the employee’s status in the corporate hierarchy or any 
effort to determine whether the employee is autho-
rized to accept service, is insuffi cient to effect personal 
delivery on the corporation, unless the employee is an 
authorized agent or enumerated corporate offi cial.27

Unlike service under CPLR Article 3, RPAPL 735 
forbids service on a corporate tenant through the 
Secretary of State. When effecting service under RPAPL 
735 to a corporate respondent, and when a corporate 
offi cer, director, agent, or cashier cannot be found, sub-
stituted or conspicuous-place service should be used.28

Unlike the CPLR, the RPAPL does not specify how 
personal delivery is effected on a partnership. When 
serving a partnership, reference should be made to 
CPLR Article 3.29 CPLR 310, which governs personal 

service on a partnership in civil actions, authorizes de-
livery of papers to any partner of the partnership, the 
managing or general agent of the partnership within 
the state, the person in charge of the offi ce within the 
state of the partnership, or any agent or employee of 
the partnership authorized by appointment to receive 
service.30

2. Substituted Service

If personal delivery cannot be made on the named 
respondent, the petitioner may effect service under 
RPAPL 735(1) “by delivering to and leaving person-
ally with a person of suitable age and discretion who 
resides or is employed at the property sought to be 
recovered, a copy of the notice of petition and petition, 
if upon reasonable application admittance can be ob-
tained and such person found who will receive it. . . .”31 
CPLR 308(2) provides that service on a natural person 
is effected “by delivering the summons within the state 
to a person of suitable age and discretion at the actual 
place of business, dwelling place or usual place of 
abode of the person to be served.”

To determine whether the person served is of 
suitable age and discretion under RPAPL 735, courts 
look to whether that individual was likely to trans-
mit the papers to the actual tenant.32 When effecting 
substituted service of process, the recipient must reside 
or be employed at the premises and have the kind of 
relationship to the tenant from which it can reasonably 
be expected that the recipient will deliver the papers 
to the tenant.33 A process server should ascertain the 
individual’s identity and nexus to the tenant.34

When delivery is made to a minor, courts will in-
quire about the minor’s discretion and authority.35 The 
age of the person receiving process is a relevant factor, 
and the statute does not set a fi xed minimum age for 
that person. Courts have therefore been reluctant to 
establish a benchmark under which service is defective. 
In Village of Nyack Housing Authority v. Scott, the court 
found that “[w]hile the adoption of the ‘suitable age’ 
language in RPAPL 735 implies that ‘at some point a 
person should be deemed by the court, as a matter of 
law, to be too young to have a valid status as deliveree’ 
we cannot say that a 13-year-old is incapable of accept-
ing service as a matter of law, under RPAPL 735.”36 
Other courts have held in the context of service or 
process that minors as young as age 12 are persons of 
suitable age and discretion.37

Delivery of process to a commercial tenant’s em-
ployee at the premises sought to be recovered is suffi -
cient to establish jurisdiction over the tenant, regardless 
of the individual’s status in the business organization. 
In a commercial holdover proceeding, Manhattan Em-
bassy Co. v. Embassy Parking Corp., the court found that 
the process server properly effected substituted service 
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on the corporate respondent by delivering papers to 
a garage attendant, who was tenant’s employee, who 
was employed at the premises sought to be recovered, 
whose job involved performing responsible functions, 
and who was served only after he told the process 
server that no manager was on the site.38

When effecting service of process on a landlord’s 
employee, a person will be considered of suitable age 
and discretion if the nature of the relationship with the 
person to be served makes it more likely than not that 
the employee will deliver process to the named party.39 
If building personnel like a security guard, doorman, 
or concierge unreasonably impede a process server’s 
efforts, these individuals should not be served or ac-
cept service on the respondent’s behalf.40 If repeated 
attempts to secure access are unsuccessful, an ex parte 
application authorizing an alternate means of service 
under CPLR 308(5) is a wise procedural course.41 

When delivery is made on a commercial tenant’s 
subtenant, service of process may be insuffi cient, ab-
sent a “unity of interest,” to confer jurisdiction over the 
tenant, if the tenant was not also served with process.42 
In Ilfi n Co., Inc. v. Benec Industries, Inc., the court held 
that service on an employee of the respondent’s co-ten-
ant failed to comply with RPAPL 735. According to the 
court, the individual was not a person of suitable age 
and discretion, and the process server unreasonably 
believed that the employee was an appropriate person 
to accept service for this co-tenant.43 When several 
companies are under one person’s control at the same 
premises, however, acceptance of process by an em-
ployee of one is effective as to all.44

Because RPAPL 735 requires that the person accept-
ing service reside or work in the actual premises sought 
to be recovered, delivery to a tenant’s temporary visitor 
or neighbor might prove insuffi cient to confer juris-
diction.45 By contrast, a person living in the subject 
premises with the respondent’s permission and having 
no other place to live is a person who “resides” at the 
premises. The Legislature has not provided a specifi c 
time period in which a person must remain in the 
premises to be said to reside there. Determining a suffi -
cient length of time for an individual to be a “resident” 
is a question of fact.46

Unlike personal delivery, which may be effected 
wherever the respondent or appropriate agent may be 
found, substituted service requires the delivery to be 
made at the premises sought to be recovered.47 Ad-
ditionally, when substituted service is used, a copy of 
the papers must be mailed to each respondent both by 
registered or certifi ed mail and by regular fi rst-class 
mail within one day of the delivery.48

Proof of substituted service should be fi led with the 
court clerk within three days after completing the mail-
ings.49 Service is complete on fi ling proof of service.50

3. Conspicuous-Place Service

The third method of service of process is conspicu-
ous-place service, or nail-and-mail or affi x-and-mail. 
RPAPL 735(1) provides that conspicuous-place service 
of the petition and notice of petition may be effected “if 
admittance cannot be obtained . . . by affi xing a copy 
of the notice and petition upon a conspicuous part of 
the property sought to be recovered or placing a copy 
under the entrance door of such premises.”

Similarly, CPLR 308(4) provides that nail-and-
mail service may be effected on a natural person when 
“service under paragraphs one and two cannot be 
made with due diligence, by affi xing the summons to 
the door of either the actual place of business, dwelling 
place or usual place of abode.”

Conspicuous-place service may not be effected un-
der RPAPL 735 until a reasonable application has been 
made to obtain admittance and fi nd a person who will 
receive process. It is thus the least desirable of the three 
RPAPL service methods.51 An allegation of conspicu-
ous-place service is the most easily controverted at a 
traverse hearing. It is the service method most likely to 
raise an inference of improper service.

With affi x-and-mail service, the pleadings may be 
affi xed to a conspicuous part of the premises. “Affi x-
ing” means that the pleadings should be affi xed to the 
front entrance or doorway of the tenant’s unit or space, 
if possible, or “placed” under that entrance door.52 The 
papers should be affi xed in a place where, in the pro-
cess server’s reasonable opinion, it will be suffi ciently 
obvious that the tenant will see them.53 Service must 
not be unlikely to succeed, or predestined to failure, or 
the court may fi nd it equivalent to no attempt at all.54 
If the papers are inappropriately affi xed, the action or 
proceeding will be dismissed.55

In Citibank, N.A. v. Mendelsohn, 56 after affi xing the 
petition and notice of petition to the door of the build-
ing rather than to the door of the apartment sought 
to be recovered, the petitioner argued that the outer 
bounds of the premises extended to the outside of the 
building because unidentifi ed occupants did not allow 
its process server in. The court found that the tenants 
had no control over access to the building and that 
the process server, who was working on the buildings 
owner’s behalf, could have easily gained access to the 
building. The court concluded that the pleadings were 
not affi xed to a conspicuous part of the premises.

In Pentecost v. Santorelli, however, the court held 
that the “conspicuous part” of the premises may “ex-
tend to the location at which the process server’s prog-
ress is arrested.”57 Similarly, in F. I. duPont, Glore Forgan 
& Co. v. Chen, the court found that “if a process server 
is not permitted to proceed to the actual apartment 
by the doorman or some other employee, the outer 
bounds of the actual dwelling place must be deemed 
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to extend to the location at which the process server’s 
progress is arrested.”58

4. “Reasonable Application” Standard

Before engaging in conspicuous-place service, a 
process server must make reasonable application to 
effect personal service on a tenant. The process server 
may make either personal delivery or substituted 
service. Legally, neither method of personal service is 
preferred to the other,59 although in-hand service is the 
safest mode of service for both landlord and tenant. 
Courts will determine the meaning of “reasonable ap-
plication” by assessing whether the process server’s 
efforts were calculated to succeed.60 If landlords have 
information about a tenant that would make service 
easier to effectuate, and therefore more likely that 
the tenant is notifi ed of the action or proceeding, the 
reasonable-application standard requires the landlords 
to pass the information along to their attorneys, who in 
turn should notify their process server.61 A landlord’s 
knowledge is imputed to a process server.62

In Elizabeth Broome Realty Corp. v. Sakas,63 the 
process server, at her fi rst attempt at personal service, 
accepted the concierge’s word that the tenant was not 
at home and therefore did not visit the tenant’s apart-
ment. On her second attempt at personal service, the 
process server affi xed the pleadings to the apartment’s 
entrance door. The court held that the fi rst attempt was 
a nullity because the process server did not attempt to 
gain admittance to the apartment. The court explained 
that to perfect a reasonable attempt at personal deliv-
ery or substituted service, a process server must use a 
method with some expectation of success.64

Absent information about when the respondent 
may be expected to be at home, and to adhere to the 
reasonable-application requirement, a process server 
should make at least two attempts to deliver the 
papers: one during regular business hours, the other 
before or after regular business hours.65

The reasonable-application standard under RPAPL 
735 is not as stringent as the due-diligence requirement 
under CPLR Article 3. Although no rigid rule deter-
mines whether due diligence has been exercised in 
attempting to effect service so as to permit substituted 
service under CPLR 308, several courts, like the Lara 
v. 1010 E. Tremont Realty Corp.66 court, have held that 
three attempts to serve on three different days and at 
different times during the day constitutes “due dili-
gence” under CPLR 308(4).

The differences in service requirements under the 
RPAPL and CPLR have been cause for controversy 
over the years. One controversy is whether a court 
must award a money judgment against a tenant who 
defaults after receiving a petition and notice of peti-

tion by substituted or duly diligent conspicuous-place 
service.67 One line of cases, following In re McDonald,68 
holds that only personal jurisdiction is gained and 
therefore that a monetary judgment can be awarded 
only when a tenant is served in hand or has appeared. 
McDonald requires landlords in nonpayment proceed-
ings and in holdovers seeking use and occupancy to 
institute two cases against a defaulting tenant: one, a 
summary proceeding for possession; the other, a ple-
nary action for rent.

On the other hand, the Appellate Term, First 
Department, in Oppenheim v. Spike stated, albeit in 
dictum, that duly diligent conspicuous service en-
titles a landlord to a default money judgment.69 The 
Oppenheim court found that the only reason the Civil 
Court’s “money judgment for rent was a nullity” was 
that “there is no indication that the process server had 
used due diligence before resorting to conspicuous 
service.”70 This issue was examined in Dolan v. Linnen, 
in which the court wrote that McDonald should not ap-
ply to modern-day residential nonpayment or holdover 
proceedings and that “no constitutional, statutory, or 
practical reason prevents duly diligent plenary action 
CPLR 308 (4) conspicuous service from conferring per-
sonal jurisdiction in RPAPL summary proceedings”71 if 
the landlord complies in effecting service with both the 
RPAPL and the CPLR.

Even when the process server has reason to believe 
that the tenant will be at home during normal business 
hours, a single service attempt made at that time is 
insuffi cient.72 Courts will require that a second attempt 
be made before or after normal work hours.73 In Eight 
Associates v. Hynes, for example, the process server 
effected conspicuous-place service after making only 
one attempt at personal service shortly after 12 p.m. on 
a Friday.74 The court found that one attempt to serve 
process during normal working hours before effecting 
conspicuous-place service did not satisfy the RPAPL 
735 reasonable-application standard.

In Metropolitan Life Ins. Co. v. Sharpf, the court 
asked, “What then are normal working hours? The 
court fi nds that such hours are 9:00 a.m. to 5:00 p.m. 
(Monday through Friday) with one hour subtracted 
at the beginning and added at the end of the day for 
transportation.”75 Following that case, service should 
not be attempted when it would be reasonable to ex-
pect the recipient to be resting or asleep.76

Similarly, attempts at service of process on Sundays 
are prohibited, as are efforts on other days that the 
landlord knows are days of religious observance for the 
tenant, if service is maliciously designed to harass.77 
Attempts at service on Saturdays or before normal 
work hours will not be rejected if the process server’s 
inquiry reveals that it is a time when a residential 
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respondent could reasonably be expected to be home.78 
In some cases, reasonable application might require 
that a delivery attempt be made at all other known 
locations before conspicuous-place service may be ef-
fected at the premises sought to be recovered.79

If fi nding out the tenant’s whereabouts proves 
impractical, or if service cannot be made at the tenant’s 
home or business, a landlord may move ex parte 
under CPLR 308(5) for leave to use an alternate service 
method.80 In BHNJ Realty Corp. v. Rivera, 81 for example, 
the petitioner used conspicuous-place service and re-
spondent defaulted. After discovering that respondent 
was incarcerated, petitioner moved to withdraw the 
original proceeding and pursuant to CPLR 308(5) serve 
the Riker’s Island Detention Center offi ce designated 
to receive legal documents on its inmates’ behalf. The 
court granted the petitioner’s motion, stating that “[i]f 
a petitioner has knowledge of the whereabouts of re-
spondent and that service of process at the premises in 
the manner prescribed by statute will not give notice to 
respondent then the attempt to serve respondent by the 
statutory modes of service will not meet constitutional 
due process standards since it is not reasonably calcu-
lated to apprise respondent of the proceeding.”82

When a process server effects conspicuous-place 
service, a copy of the petition and notice of petition 
must be mailed to each respondent by certifi ed mail or 
registered mail and by regular mail within one day of 
the papers’ affi xation.83 Proof of service should be fi led 
with the court clerk within three days after complet-
ing the mailings.84 Service is complete on fi ling of the 
petition (outside New York City), the notice of petition, 
or order to show cause, and proof of service with the 
court clerk.85

C.  Commercial Tenants

Service on a commercial respondent should be at-
tempted when that party normally conducts its busi-
ness. Otherwise, service might be deemed unreason-
able, and the case will be dismissed.86

As with service on a residential tenant, service on 
a commercial tenant must comply with CPLR Article 
3 to obtain a monetary judgment unless the tenant 
appears and waives its objections to personal jurisdic-
tion.87 Service under Business Corporation Law (BCL), 
allowing service on the Secretary of State as agent of a 
domestic or authorized foreign corporation, may not be 
used to commence a summary proceeding.88 In Puteoli 
Realty Corp. v. Mr. D’s Fontana di Trevi Restaurant, Inc.,89 
the landlord began a proceeding under the RPAPL and 
served the tenant under BCL 306. The court noted that 
summary proceedings under the RPAPL are statutory 
devices by which jurisdiction may be acquired quickly 
and that because the petitioner failed to follow the 

RPAPL 735 service requirements, the tenant’s motion 
to dismiss for lack of personal jurisdiction had to be 
granted. 

To comply with the reasonable-application re-
quirements, a process server may be required to make 
delivery attempts at all other known locations before 
conspicuous-place service may be effected at the prem-
ises sought to be recovered. Doing so assures that the 
tenant is afforded actual notice of the proceeding’s pen-
dency.90 If fi nding out the tenant’s whereabouts proves 
impractical, a landlord may move the court ex parte for 
leave to use an alternate service method.91

D.  Mailing Requirements

A petitioner that effects substituted or conspicu-
ous-place service must comply with RPAPL 735(1)(a) 
or (b), which require the petitioner to mail a complete 
copy of the petition and notice of petition to the re-
spondent both by regular mail and by registered mail 
or certifi ed mail within one day after the substituted or 
conspicuous-place service. The process server must be 
able to demonstrate that the mailings carried the cor-
rect postage and were deposited with the post offi ce.92 
RPAPL 735(1)(a) and (b) require mailings to locations 
other than the subject premises if the respondent does 
not reside at the subject premises or, if a business, its 
principal place of business is elsewhere.93

Mailings to a natural person should be addressed 
to the tenant at the property sought to be recovered. If 
the premises are not the tenant’s current place of resi-
dence, or if other addresses are known to the landlord, 
the landlord must make additional mailings to those 
alternate addresses.94 If the respondent does not appear 
to reside at the premises sought to be recovered, and 
the petitioner has no knowledge of the respondent’s 
actual residence address, the papers may be sent 
to the respondent’s last known place of business or 
employment.95

If the tenant is a corporation, joint-stock, or other 
unincorporated association, the mailings should be 
sent by registered or certifi ed mail and by regular 
fi rst-class mail to the premises sought to be recovered. 
If the premises are not the tenant’s principal place of 
business or principal offi ce, then an additional mailing 
should be made to the respondent’s principal offi ce or 
place of business in the state, if the landlord has written 
information of that address. If the landlord has only ac-
tual or constructive notice of another offi ce or business 
address for the tenant, other than the premises sought 
to be recovered, a copy of the papers should be sent to 
the other known addresses.96 Although RPAPL 735 re-
quires mailings only to business addresses in the state, 
it is advisable to send the mailings to principal offi ces 
outside the state, if those addresses are available.97
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When effecting substituted or conspicuous-place 
service, which require a mailing, the failure properly 
to address envelopes that contain the predicate notice 
and pleadings might result in the proceeding’s dis-
missal.98 In Avakian v. De Los Santos,99 the court held 
that it lacked personal jurisdiction over the defendant 
because the zip code in the defendant’s summons and 
complaint was incorrect. Later, in New York City Hous-
ing Authority v. Fountain, the court, citing Avakian, 
found under the RPAPL that “[a]ny delay in receipt 
may result in an unjustifi ed default. Therefore, zip 
codes are signifi cant and particularly necessary in sum-
mary proceedings.”100 The rule is different in plenary 
actions. CPLR 308(2) service is valid even if the mail-
ing following substituted service contains the wrong 
zip code.101 To avoid the possibility of dismissal, all 
mailings should include at least the recipient’s name; 
street number or name; unit designator; city and state 
or authorized two letter abbreviation, and correct fi ve 
digit ZIP+4 Code.102

E. Filing Requirements

RPAPL Article 7 is strictly construed. Cases are 
often dismissed for lack of adherence to fi ling require-
ments. It is important that practitioners are aware of 
the fi ne points concerning the fi ling requirements.

When a court clerk or a judge of the New York 
City Civil Court, a City Court outside New York City, 
or a District Court issues a notice of petition, a copy of 
the notice should be fi led with the court clerk, when 
an index number is usually assigned.103 In the New 
York City Civil Court, the original petition should be 
fi led with the court clerk upon issuance of the notice 
of petition.104 Once service is complete, the notice of 
petition or order to show cause (and the petition in 
courts outside the New York City Civil Court), together 
with proof of service, which is typically in the form of a 
notarized affi davit, should be fi led with the court clerk 
within three days after personal delivery to the respon-
dent or the completion of the mailings when service 
has been effected by substituted or conspicuous-place 
service.105

Defects in the content of an affi davit of service are 
treated as minor or amendable. They will not lead to 
dismissal if service was properly effected.106 Proof of 
service not timely fi led is a jurisdictional defect. The 
court may issue a nunc pro tunc order authorizing a late 
fi ling, which will allow the tenant time to answer the 
petition to run anew upon service of the order per-
mitting the late fi ling, with notice of entry.107 On the 
other hand, because RPAPL 735(2) directs that proof of 
service be fi led with “the clerk of the court,” technical 
noncompliance with the RPAPL, such as fi ling proof of 
service with the judge instead of the clerk, has some-
times resulted in dismissal.108

When fi ling a notice of petition with proof of 
service in the New York City Civil Court in a residen-
tial Housing Part proceeding, the petitioner must also 
submit stamped postcards addressed to all respondents 
at the premises sought to be recovered and to the other 
address(es) at which process was served.109 No default 
judgment for failure to answer may be entered against 
a tenant unless the petitioner has complied with the 
postcard requirement.110 This postcard should state 
the respondent’s name, address, and ZIP Code. The 
postcard’s return address should refl ect the appropriate 
address of the court clerk’s offi ce to which the respon-
dent is being directed.111 The reverse side of the post-
card must contain the following notice in English and 
Spanish:

Papers have been sent to you and fi led 
in court asking this court to evict you 
from your residence. You must appear 
in court and fi le an answer to the land-
lord’s claim. If you have not received 
the papers, go to the housing part of 
the civil court immediately and bring 
this card with you. If you do not ap-
pear in court, you may be evicted. You 
may also wish to contact an attorney.

III. Traverse Hearings
Service of process that violates the strict require-

ments of RPAPL 735 will make the landlord vulnerable 
to attack based on lack of in personam jurisdiction.112 
The objection may be made by a motion or pre-answer 
motion to dismiss or as an affi rmative defense in the 
tenant’s answer.113 

The hearing held on the issue of service is known 
as a “traverse” hearing. When no answer or motion 
to dismiss for lack of personal jurisdiction is made, an 
objection to jurisdiction is waived, and the court has 
full jurisdiction for in personam and in rem judgments.114 
Additionally, in Textile Technology Exchange, Inc. v. Da-
vis,115 the court held that “interposing a counterclaim 
related to plaintiff’s claims will not waive the defense 
of lack of personal jurisdiction, but that asserting an 
unrelated counterclaim does waive such defense be-
cause defendant is taking affi rmative advantage of the 
court’s jurisdiction.” And in Washington v. Palanzo,116 
the court held that extensive participation in litigation 
causes the party to waive objections to personal juris-
diction. However, merely fi ling a notice of appearance 
and procuring an extension of time to answer does not 
waive personal-jurisdiction objections.117

Although some trial courts have characterized 
notice-related irregularities as impinging on the court’s 
subject-matter jurisdiction, this characterization has 
not met with appellate concurrence.118 It is a defense of 
personal jurisdiction.
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A. Obtaining a Traverse Hearing

When material issues of fact regarding personal 
jurisdiction arise, a traverse hearing is required.119 It 
is necessary to have a sworn affi davit denying proper 
service to be entitled to a traverse hearing.120 An affi -
davit from a person with personal knowledge—not an 
attorney—is required.121 

The affi davit creates only a presumption of service. 
For a tenant to merit a hearing on whether service was 
done according to RPAPL or the CPLR, the tenant’s 
answer or motion must set forth specifi c factual allega-
tions that raise genuine issues of fact about the propri-
ety of the process server’s efforts. Conclusory state-
ments that the service of process was defective because 
it was not served in accordance with RPAPL 735 are 
insuffi cient.122 Instead, the process server’s affi davit 
must be credibly and specifi cally refuted.123 Otherwise, 
the objection or affi rmative defense may be stricken, 
or the pre-answer motion or motion to dismiss denied, 
without a hearing.124 Courts have applied these rules 
to objections to service of predicate notices, petitions, 
notice of petitions, and HP proceedings.125 An affi davit 
of service may be insuffi cient to give the court jurisdic-
tion if it fails to show that service could not be made 
personally.126 Additionally, an affi davit of service, on 
its own, is inadequate when the tenant disputes not 
only the service but also what was attached to the 
petition.127

The facts of 230 Equity Inc. v. Kahn128 illustrate what 
a tenant may allege to secure a traverse hearing. One 
of the respondents averred that she was in her studio 
apartment when the process server claimed to have 
effectuated conspicuous service and that it was impos-
sible for the server to have attempted personal service 
before he resorted to conspicuous service. According to 
that respondent, if the process server had attempted to 
serve the petition and notice of petition personally, she 
would have heard him knock, given that she was then 
on the telephone in her studio apartment. Petitioner 
argued that the respondents presented a conclusory 
denial of a knock on the door and that they did not 
deny any relevant fact in the server’s affi davit of ser-
vice. Granting the respondents’ motion for a traverse 
hearing, the court wrote that “[a]lthough [the process 
server’s] affi davit notes [that] he effected service when 
[the respondent] would have been dialing the tele-
phone, respondents have created an issue of fact about 
whether [the process server] engaged in a reasonable 
attempt to serve personally before resorting to conspic-
uous service.”129

B. The Process Server

A petition and notice of petition may be served by 
anyone who is not a named party to the action or pro-
ceeding and who is at least 18 years old.130 A licensed 
process server under the New York General Business 

Law is defi ned as person, other than attorneys to an ac-
tion acting on their own behalf, who (1) derives income 
from the service of papers in an action; or (2) has ef-
fected service of process in fi ve or more actions or pro-
ceedings in the 12 month period immediately preced-
ing the service in question.131 Unlicensed persons who 
serve process must state by affi davit that they have 
not served process more than fi ve times in that year.132 
The New York City Administrative Code requires that 
process servers be licensed.133 But an otherwise-valid 
service of process is not rendered invalid, and the 
court is not deprived of jurisdiction, solely because the 
process server violated the New York City Administra-
tive Code.134 In that case, the process server should be 
punished, however.135

People who serve process are regulated by legisla-
tive enactments because improper service of process 
causes those who might have insuffi cient knowledge or 
legal assistance to suffer the most. To this end, process 
servers who testify at traverse hearings conducted in 
New York City must bring their license and all records 
in their possession relating to their service efforts.136 

C. The Logbook

The General Business Law requires process serv-
ers to keep legible records of all service effected. The 
record is referred to as a process server’s “logbook.” 
The logbook should include the action’s or proceed-
ing’s title; physical description and name of the person 
served, if known; date and time all service attempts 
were made and completed; address where service was 
affected; nature of the papers served; court where the 
papers are returnable; and action’s or proceeding’s 
index number, if one has been assigned. If conspicu-
ous-place service was effected in New York City, the 
logbook should also note the color of the door on 
which any papers were affi xed. 137 These entries should 
be kept chronologically in a bound volume and main-
tained for two years.138

If the propriety of service of process is challenged, 
the process server will be required to present the log-
book containing these records. Strict compliance with a 
process server’s record-keeping rules is required when 
a tenant questions the propriety of service.139  

D. The Traverse Hearing

At a traverse hearing, the petitioner or plaintiff 
bears the burden of proving the propriety of service of 
process.140 That burden is usually met by introducing 
the process server’s testimony and records. If the land-
lord is successful, the traverse is overruled and the case 
may proceed to trial. Otherwise, the tenant’s challenge 
is sustained and the proceeding is dismissed.141

The court will determine whether service was 
properly effected based on the prima facie evidence 
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and the witnesses’ credibility.142 Although some courts 
excuse the process server’s failure to present a license 
during traverse hearings, the absence of other relevant 
records might result in dismissal.143 This combats the 
persisting problem of process servers who fail to use 
appropriate efforts to effectuate service, a scourge 
called “sewer service.”144

CPLR 4531 permits an affi davit of service to be 
admitted as prima facie evidence of the delivery, post-
ing, or affi xing of a document when the process server 
is dead, mentally ill, or cannot be compelled with due 
diligence to attend the hearing. An affi davit of ser-
vice that omits a process server’s license number is 
“unlawful.”145

Once a case is referred to a hearing judge for 
traverse, the judge is advised to wait a reasonable time 
for the process server to appear, and to appear with the 
necessary license and records. Several impatient judges 
who have dismissed cases have been reversed.146

IV. Conclusion
Before delivery of service of process is effected, or 

when the time might come to attack or defend a case on 
personal jurisdiction, the wary practitioner, whether for 
the landlord or the tenant, should become familiar with 
the technical requirements of RPAPL 735 and CPLR 
Article 3. The requirements are technical, to be sure, but 
one person’s technicality is another’s due process. 
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Appearances of Impropriety Can Be Deceiving
By Brad Rudin and Betsy Hutchings

An Ethical Issue 
As jury selection is about to begin, the ADA asks 

the court to disqualify you and appoint substitute 
counsel for the accused. The basis for this motion? 
A colleague in your public defender office once rep-
resented a bystander witness who will testify for the 
People. While the ADA does not cite any disciplinary 
rule in support of his motion to disqualify, he tells the 
judge that the prior representation creates an “appear-
ance of impropriety.” 

The ethical issue raised in this hypothetical is not 
uncommon because former clients frequently emerge 
as prosecution witnesses in criminal cases. Too often, 
judges presiding over criminal proceedings rely on 
the imprecise appearances principle to resolve ethical 
issues arising from counsel’s current representation of 
the accused and prior representation of an accuser. 

Undue reliance on the appearances principle in 
criminal proceedings results from inattention to the 
disciplinary rules governing conflicts arising from 
a prior representation. In criminal proceedings, the 
vague and advisory Canon 9 appearances principle 
has been allowed to trump the precise and mandatory 
rules1 governing former client conflicts.

These disciplinary rules are too frequently ignored 
in criminal proceedings because virtually all appellate 
case law interpreting DR 5-108 arises in the context of 
civil litigation (the rules allowing interlocutory appeals 
in civil cases favor the development of appellate case 
law interpreting DR 5-108). The civil context of these 
cases has discouraged the criminal defense bar from 
delving deeply into the law of disqualification. Inatten-
tion to DR 5-108, in turn, has lead to an excessive reli-
ance on the appearances principle. 

The Allure of the Appearances Principle
While the appearances principle, because of its 

simplicity, has a superficial appeal, the drawback of 
the principle is that it subordinates the interests of the 
accused to the interests of the former client. In other 
words, a judge applying the appearances principle 
places a premium on the former client’s confidential-
ity interests (even where such interests may not be 
threatened) and gives less weight to the current client’s 
interest in staying with trusted counsel and avoiding 
the delay that inevitably results from disqualification. 

Thus, when faced with a disqualification motion 
based on a prior representation, counsel should ask 

the court to look beyond the appearance of impropriety 
and instead determine whether there exists an actual 
impropriety under the Disciplinary Rules set forth in 
the New York Code of Professional Responsibility.2 
The basic argument that challenged counsel should 
make is that the court should apply the rules expressly 
designed to regulate former client conflicts rather than 
rely on the ambiguous principle set forth in Canon 
9: “A Lawyer Should Avoid Even The Appearance of 
Impropriety.” 

This approach effectuates the distinction between 
canonical principles and disciplinary rules: The Can-
ons of Ethics are pronouncements of principle issued 
by the New York State Bar Association while the Disci-
plinary Rules constitute the official standard (promul-
gated by the Appellate Division) of attorney conduct 
in the State of New York. Apart from this distinction, 
it should be argued that DR 5-108 provides a sounder 
basis of decision because the rule guards against actual 
impropriety while the Canon 9 principle seeks to pre-
vent only apparent impropriety. Certainly, the profes-
sion has a greater interest in preventing actual improp-
er conduct than in prohibiting conduct that merely 
appears improper to uninformed or biased observers 
but is actually consistent with the Disciplinary Rules. 

Disciplinary Rule 5-108
Disciplinary Rule 5-108 provides that, with certain 

exceptions, a lawyer who has represented a client in 
a matter shall not, without the consent of the former 
client, and after full disclosure represent another per-
son in the same or a substantially related matter in 
which that person’s interests are materially adverse to 
the interests of the former client3 or use confidences 
or secrets of the former client.4 Thus, the Disciplinary 
Rules regulate—but do not prohibit—representations 
where a former client emerges as an adverse witness 
or party.5

Substantially Related Matters and Materially 
Adverse Interests

Where the current and prior representations are 
“substantially related,” counsel is barred from rep-
resenting a client whose interests are “materially 
adverse” to the interests of a former client.6 Because 
counsel’s current representation of the accused rarely 
has any relationship—much less a substantial relation-
ship—to counsel’s prior representation of the criminal 
defendant turned prosecution witness, the (A)(1) rule 
has limited application in criminal cases.
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Nevertheless, where the subject matter of the 
former and current representation are substantially 
related, the court must determine whether the interests 
of the current client are adverse to the interests of the 
former client. A federal civil case, Skidmore v. Warburg 
Dillon Read LLC,7 demonstrates that the scope of the 
adverse interests rule. 

In Skidmore, plaintiff’s counsel in an age discrimi-
nation case had previously represented another party 
who had settled his substantially related discrimina-
tion case against the same defendant. Subsequent to 
the settlement, the former client emerged as a likely 
witness against counsel’s current client.8 

Citing DR 5-108(A)(1), the Southern District denied 
the defendant employer’s disqualification motion 
because “ . . . [lawyer] Brickman’s representation of 
[current client] Skidmore cannot be considered ‘materi-
ally adverse’ to [former client] Matthews under any 
possible interpretation of that term. Matthews’ settle-
ment with UBS [the pre-merger predecessor of the 
defendant] has long been completed and no argument 
has been made that any aspect of the ongoing Skid-
more litigation can harm resolution of Matthews’ case 
in any way.”9

While acknowledging that lawyer Brickman’s 
attempt to discredit Matthews “may be embarrass-
ing to Matthews” and that cross-examination of a 
former client may appear “unseemly,” the Southern 
District concluded that “there is no tangible prejudice 
that would result. . . .”10 Considering the appearances 
principle, the Skidmore Court—restating Second Circuit 
doctrine—observed that “an appearance of impropri-
ety is simply too slender a reed on which to rest a dis-
qualification order except in the rarest of cases.”11

Shifting our focus back to criminal litigation, it 
seems clear that, in the unlikely event that the current 
and prior representations share a common subject mat-
ter, the Skidmore Court’s analysis of DR 5-108(A)(1) 
would allow counsel to continue the representation of 
a current client where the former client—now a pros-
ecution witness—had no stake in the outcome of the 
trial. For example, opposing a motion to disqualify, 
counsel may argue that a prosecution witness who 
merely testifies about the color of the getaway car used 
in the robbery of a supermarket does not have “inter-
ests” opposed by the current client. 

Confidences and Secrets

Far more likely to arise in a criminal context is the 
situation where representation of the current client 
may result in the use of the confidences and secrets of 
the former client.12 While the (A)(2) rule simply pro-
hibits counsel from using the confidences and secrets 
of a former client (subject to certain exceptions), the 
Court of Appeals has expanded the scope of the rule 

by holding that disqualification is required where there 
exists a “reasonable probability” that the impermis-
sible disclosure of confidential information will result 
from the current representation.13

Yet the “reasonable probability” doctrine does 
not constitute a per se rule of disqualification. In the 
leading case on this issue, the defendant in a products 
liability case sought to disqualify the plaintiffs’ law 
firm because a lawyer previously associated with that 
firm, Stroock & Stroock & Lavan, had represented the 
defendant asbestos manufacturer in a related case in 
another jurisdiction.14 Reversing the disqualification 
order, the Court made a distinction between situations 
in which the challenged lawyer personally represents 
interests adverse to the former client and those in 
which the firm represents such interests but the lawyer 
who handled the prior representation has departed.15

Although the Court found that a presumption of 
disqualification applies in either situation, it found the 
presumption could be rebutted under the facts present-
ed in Solow. “. . . [Plaintiffs’ counsel] Stroock should be 
allowed to rebut that presumption by facts establishing 
that the firm’s remaining attorneys possess no confi-
dences and secrets of the former client.”16

The Solow Court’s rebuttable presumption of dis-
qualification would seem to apply in a situation in 
which Public Defender A, before his departure from 
the public defender organization years ago, repre-
sented W, now a prosecution witness in a pending 
case where Public Defender B represents the accused. 
Under the reasoning set forth in Solow, the public 
defender organization should be allowed to rebut the 
presumption of disqualification by coming forward 
with facts showing that confidential information pos-
sessed by Public Defender A has not been disseminat-
ed through the organization.17

The presumption of disqualification may be rebut-
ted even where the “tainted” lawyer remains with the 
challenged firm. In a case involving The Legal Aid 
Society of New York City, the respondent in a Kings 
County parental rights termination proceeding moved 
to disqualify the Legal Aid Juvenile Rights Division 
(JRD) because the Criminal Defense Division (CDD) 
of Legal Aid had represented her in a related criminal 
case in Bronx County.18

Denying the disqualification motion, Family 
Court—following the reasoning set forth in Solow—
found that “there is virtually no danger that the Brook-
lyn JRD attorney may misuse the respondent mother’s 
confidences to the CDD attorney who represented her 
in the Bronx case.”19 “ . . . [T]here is no evidence that 
any information obtained by the Bronx CDD attorney 
ever was shared with JRD in Brooklyn. In fact, the 
[JRD] law guardian avers, without contradiction, that 
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she obtained no information from Bronx CDD about 
the mother’s prosecution.”20

T’Challa D. may be cited by challenged counsel 
in those situations where the District Attorney seeks 
to vicariously disqualify a public defender organiza-
tion on the grounds that a staff attorney employed by 
the organization previously represented a prosecution 
witness. Yet note that the facts in T’Challa D. strongly 
argued against disqualification of JRD: the two Legal 
Aid lawyers worked in two separate divisions (JRD 
and CDD) and in different counties (Kings and Bronx). 
Where possible, challenged counsel should point to 
facts showing the improbability of an impermissible 
disclosure of confidential information.21 

The Rise and Decline of the Appearances
Principle

The New York Code of Professional Responsibil-
ity was first promulgated in 1970. It was not until the 
Code was amended in 1990, however, that DR 5-108 
was added to the Code. In the absence of a disciplinary 
rule expressly regulating former client conflicts during 
this 20-year period, the Canon 9 appearances principle 
(incorporated in the 1970 Code) emerged as the touch-
stone for the resolution of former client conflicts. 

Yet after the 1990 amendment to the Code there 
was less reason to apply Canon 9 to disqualification 
cases based on former client conflicts. For one thing, 
Canon 9 stands as the ethical principle under which 
are set forth disciplinary rules unrelated to conflicts 
rooted in a prior representation. DR 9-101 applies to 
the conduct of lawyers who are present (or former) 
holders of public office while DR 9-102 regulates the 
administration of client funds.22 

Much criticized by scholars, abandoned by the 
ABA’s more recently promulgated Model Rules (not 
yet adopted in New York), spurned by federal courts 
in the Second Circuit,23 the “mostly dead dog” of 
appear-ances24 still lingers in New York jurisprudence 
pertaining to former client conflicts.

But the bark of the appearances principle is less 
loud since the 1990 amendment adding DR 5-108 to 
the Disciplinary Rules. The emphasis on the appear-
ance of impropriety found in Cardinale v. Golinello25 has 
been replaced with the Solow Court’s careful attention 
to DR 5-108.26 

The Flawed Subjectivity of the Appearances 
Principle

While beauty may lie in the eye of the beholder, 
the propriety of counsel’s representation of accused 
should not be based on a similarly subjective evalu-
ation. This is especially true where the ADA—the 

beholder of the purportedly disqualifying conflict—
views counsel for the accused through the biased lens 
of an adversary. An appearance rooted merely in the 
bias of an adversary should not form the basis for dis-
qualification.

Similarly, an appearance of impropriety based 
on the beholder’s ignorance should not disqualify 
counsel from continuing in a case. Suppose John Q. 
Public—ignoring the disciplinary rules applicable to a 
former client conflict—concludes that counsel should 
be disqualified because the representation appears 
improper. Why should uninformed lay opinion about 
the propriety of a representation serve to disqualify a 
lawyer where that opinion is not consistent with the 
disciplinary rules?27

As Professor Wolfram observes, if the rules regu-
lating conflicts of interest are soundly based “they 
should be followed—possible and ill-founded, adverse 
public opinion to the contrary notwithstanding.”28

In any event, public opinion (and indeed legal 
opinion) about what constitutes an appearance of 
impropriety has little value because of the ambiguity 
of the appearances principle. Criticizing the vagueness 
of the appearances principle, another ethics treatise 
concludes that the “phrase is therefore not really a test
but an invitation for ad hoc or ad hominem decision
making.”29

Responding to a Motion to Disqualify
When confronted with a motion to disqualify 

based on the Canon 9 appearances principle, counsel 
for the accused should ask the court to refrain from 
summarily deciding the issue on the basis of this 
ambiguous doctrine and instead reach a decision based 
on an analysis of the disciplinary rules expressly pro-
mulgated to regulate former client conflicts. 

Defense counsel should ask the court to require 
the People to come forward with facts showing that 
the confidentiality interests of the former client will 
be compromised by the current representation.30 If the 
ADA knew (or should have known) about the pur-
portedly disqualifying conflict well before the start of 
trial, defense counsel should ask the court to deny the 
motion because of the moving party’s laches.31 

Conclusion
Undue attention to the vague appearances prin-

ciple too often distracts judges from paying careful 
attention to DR 5-108, the rule expressly designed to 
regulate lawyer conduct where a former client emerges 
as an adverse witness or party. 

Remember that in life appearances can be deceiv-
ing. And so may be the appearance of impropriety.
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Late Notice to Malpractice Carrier
By Martin Minkowitz

A recent front page 
article from the New York Law 
Journal caught my attention 
when I read “a professional 
liability insurer need not 
defend a law fi rm that failed 
to provide advance notice of 
a malpractice claim that “any 
reasonable” attorney would 
have foreseen, a New York 
judge has ruled.”1

Looking at the deci-
sion itself, I thought it was 
worthwhile to get a better 
understanding of what caused a Supreme Court Judge 
in New York County to make such a ruling. It turns out 
that the decision arises out of a workers’ compensation 
claim before the Workers’ Compensation Board, which 
further piqued my interest when I began to read the 
entire 13-page decision to see what constituted foresee-
ability by a reasonable attorney. The judge is a well-
respected jurist on the bench for many years and so it 
was interesting to read his analysis and interpretation 
of the law as it applied to the facts of this case.

The plaintiffs, a law fi rm and a partner of that fi rm, 
had a workers’ compensation case representing the 
claimant before the Workers’ Compensation Board. 
The testimony of the treating physician was not given 
because the physician failed to appear, as did the claim-
ant. The physician’s testimony was precluded, which 
was sustained on appeal to the Board. 

A second physician was scheduled to appear and 
also failed to do so on two occasions. When the sec-
ond doctor failed to appear again, plaintiff’s counsel 
advised the claimant to accept a settlement offer by 
the employer, which the claimant rejected. The second 
doctor’s testimony was then also precluded and it was 
noted that the unavailability of the second doctor was 
not fi led with the Board in advance of the hearing. The 
employer’s doctor testifi ed and was not cross-exam-
ined. As a result, the Board found no further causally 
related disability and ruled in favor of the employer. 
The Board on appeal sustained a fi nding of no-further 
disability, noting that there was no indication in the 
record that plaintiffs had requested cross-examination 
of the employer’s doctor. Therefore, the employer’s 
doctor’s medical report was uncontradicted.

Claimant, a month later, obtained new counsel 
and 4 months later served a summons and complaint 
alleging legal malpractice. In her complaint, claimant 
alleged a failure to give notice to the Workers’ Com-
pensation Board Judge of the anticipated non-appear-
ance of the witness, failure to notify claimant of the 
hearings, and failure to cross-examine the employer’s 
medical witness. The plaintiffs notifi ed their malprac-
tice carrier. The carrier disclaimed based on a provision 
in the policy, which read as follows:

The Insured, as a condition precedent 
to this policy, shall immediately provide 
Notice to the Company if any Insured 
has any basis to believe that any 
Insured has breached a professional 
duty or to foresee that any such act or 
omission might reasonably be expected 
to be the basis of a Claim. (emphasis 
added)

In the decision by the Workers’ Compensation 
Board, plaintiffs were criticized for failing to explain 
why the letter from the second doctor was not mailed 
to the Workers’ Compensation Board in advance of the 
hearing and for failing to cross-examine the employer’s 
doctor, leaving the report unchallenged. The insurance 
company alleged that no reasonable attorney upon re-
viewing the criticisms leveled by the Board could have 
ignored the potential of a claim for malpractice being 
asserted.

It did seem at this point that the plaintiffs, who 
allege that they did not believe that any malpractice 
had been committed, which needed to be reported to 
their malpractice carrier, should have been given some 
benefi t of the doubt. 

In the decision, the Court states that 

The issue is not whether or not plain-
tiffs actually committed malpractice, 
or whether they subjectively believed 
that there was no conduct which 
could give rise to a claim, but whether 
a reasonable attorney would have 
expected a malpractice claim under the 
circumstances.

The Court therefore makes the distinction be-
tween whether malpractice was actually committed or 
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whether a claim should be expected notwithstanding. 
The court then concluded that plaintiffs did have a 
reasonable belief of non-liability and noted that 

[t]he test for determining whether the 
notice provision has been triggered is 
whether the circumstances known to 
the insured at that time would have 
suggested to a reasonable person the 
possibility of a claim.

It therefore found that the fi ling of notice was un-
timely and awarded summary judgment to the insur-
ance company, fi nding it has no duty to defend and 
idemnify the plaintiff in the underlying action. 

I am guessing that this decision will be the sub-
ject of further review, but I have no information with 
regard to it. It would appear at fi rst blush that counsel 
is being held under these facts, which occur often in 
the Workers’ Compensation Board arena, to a very 
high duty and obligation to report even if it does not 
believe it has committed malpractice. It may be that the 
controlling consideration was the determination which 

was included in the Workers’ Compensation Board ap-
peal decision criticizing the attorneys. 

Does this mean in every case where the Court 
makes a determination with a reference to omissions or 
actions of counsel, and where client obtains new coun-
sel, that should make the attorney aware that he should 
put his malpractice carrier on notice, or risk losing both 
counsel and indemnity, even if no prejudice is shown?

Love to hear from our readers on this one, particu-
larly the workers’ compensation practitioners.

Endnote
1. Cass et anno v. American Guaranty and Liability Insurance 

Company, et anno, Supreme Court, New York County, N.Y.L.J., 
11/1/06.
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Ethics Opinion No. 798
Committee on Professional Ethics of the New York State Bar Association

9/28/06

Topic: Practice of criminal law by legislator/lawyer

Digest: A lawyer/county legislator may not 
represent criminal defendants in cases 
involving members of a police department 
or district attorney’s offi ce over which the 
legislature has budget or appointment 
authority. It is irrelevant whether the county 
or the budget is large or the representation 
involves only plea bargaining. If the lawyer/
legislator is employed by a law fi rm, other 
lawyers in the fi rm are not per se vicariously 
disqualifi ed, but imputed disqualifi cation 
may be appropriate where members of the 
public are likely to suspect that the lawyer/
legislator’s infl uence will have an effect on 
the prosecution of the case.

Code: DR 1-102(A)(5), DR 5-101(A), DR 5-105(A) 
and (B), DR 5-105(D), DR 5-108(A) and 
(B), DR 8-101(A), Canon 9, DR 9-101, 
DR 9-101(B)(1)(a).

Question
1. May a lawyer who is also a member of a county 

legislature practice criminal law in the county 
where he/she is a legislator if the legislature has 
budget authority over the police department or 
district attorney’s offi ce? If the lawyer is per-
sonally disqualifi ed from representing a client, 
and the lawyer is associated with a law fi rm, 
are the other lawyers in the fi rm vicariously 
disqualifi ed?

Discussion
2. N.Y. State 692 (1997) and 702 (1998) prohibit a 

legislator/lawyer from participating in a matter 
that requires the legislator to cross-examine a 
police offi cer, or to be adverse to a prosecutor, 
who works for the county where the legislature 
has the authority to approve the budget of the 
county. Thus a legislator/lawyer could rep-
resent defendants in federal criminal cases or 
criminal cases brought by the attorney general 
of New York, but could not undertake represen-
tations in any court in the county in which the 
budget for the prosecutors or law enforcement 
witnesses must be approved by the legislative 
body on which the lawyer/legislator sits. We 
have been asked a number of questions pertain-

ing to the practice of criminal law by a county 
legislator: 

(1) Whether N.Y. State 692 and 702 may be 
distinguished where the county in which 
the legislator serves is large and has a large 
budget; 

(2) Whether the lawyer/legislator may, with the 
advance consent of the client, handle crimi-
nal work in that county if the work involved 
only plea bargaining, on the understanding 
that if more were required, the lawyer/legis-
lator would pass the case to another lawyer; 
and

(3) Whether the lawyer/legislator may take a 
position in a criminal defense fi rm in a near-
by county that represents criminal-defense 
clients in the county where the lawyer is a 
legislator, if the lawyer/legislator is screened 
from those matters. 

Size of County or Budget

3. As we noted in N.Y. State 692, this Committee 
has been addressing the limits of the private law 
practice that may ethically be maintained by a 
part-time legislator for more than 30 years. The 
purpose of ethical restrictions on the practice of 
criminal law by legislators is to prevent private 
clients from retaining a part-time public offi cial 
in the hope of gaining an improper advantage 
as a result of the lawyer’s public offi ce. DR 8-
101(A). They also are designed to prevent public 
suspicion that the client may be gaining some 
improper advantage by retaining the public 
offi cial. Id. For example, if the lawyer/legislator 
would be adverse to law enforcement authori-
ties (e.g., because he or she would have to cross-
examine them) or prosecutors over whom the 
legislature has budgetary control or infl uence, 
we believe that the lawyer/legislator should be 
disqualifi ed because of the possibility that the 
law enforcement offi cers or prosecutors would 
exercise undue caution in handling the case. 

4. In N.Y. State 431 (1976), we distinguished be-
tween whether the legislature had line item ap-
proval over members of the prosecutor’s offi ce 
or rather appropriated a lump sum for the entire 
offi ce, leaving it to the district attorney to set the 
salaries of his or her assistants.  We allowed the 
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lawyer-legislator to be adverse to a prosecutor 
or law enforcement offi cer in the latter case. In 
N.Y. State 692, however, we rejected that dis-
tinction. Although one of the reasons for this 
rejection was that an appearance of impropriety 
might exist where a small legislature, small DA’s 
offi ce or small police department was involved 
in a lump sum budget approval, we did not 
limit disqualifi cation to these instances. Rather, 
we stated that a lawyer-legislator should not 
take on a matter that will require the lawyer 
to cross-examine a police offi cer from a police 
department over which the legislature exer-
cises budgetary or appointment authority or be 
adverse to a prosecutor whose offi ce is similarly 
affected. We believe the concerns that motivate 
this prohibition apply regardless of the size of 
the legislature at issue. Accordingly, the fact that 
the legislator’s county is large and has a large 
budget is irrelevant to whether he or she may 
practice criminal law in the county.

Representation Involving Solely Plea Bargaining

5. This Committee has a series of opinions deal-
ing with the issue of whether a lawyer may 
limit the scope of representation of a client. For 
example, in N.Y. State 604 (1989), we held that 
a lawyer whose client is the subject of a grand 
jury investigation that could result in serious 
felony charges and does not have suffi cient 
funds to pay for the lawyer’s services beyond 
the grand jury stage may enter into a limited-
scope retainer, provided that the limitation is 
consistent with competent representation under 
the Lawyer’s Code of Professional Responsibil-
ity (the “Code”) and provided that the lawyer 
makes certain disclosures to the client. We 
express no opinion as to whether a representa-
tion limited to post-indictment plea bargaining 
would be consistent with competent representa-
tion under the Code. 

6. Even assuming that limiting the scope of the 
representation to plea bargaining were ap-
propriate under other circumstances, however, 
we do not believe that a limited representa-
tion would circumvent the confl icts described 
above. In plea bargaining, the lawyer/legislator 
still would have to conduct an investigation 
and interview members of the police force, and 
would be bargaining with the members of the 
county prosecutor’s offi ce. Consequently, all of 
the policy reasons for our earlier positions apply 
in this case. 

Vicarious Disqualifi cation of Other Lawyers in the 
Legislator’s Firm

7. The third question is whether the lawyer/legis-
lator may take a position as associate, partner or 
“of counsel” lawyer in a criminal defense fi rm in 
a nearby county, without affecting the ability of 
other lawyers in that fi rm to represent criminal-
defense clients in the county court of the county 
where the lawyer/legislator is a legislator. In 
particular, the inquirer asks whether any vicari-
ous disqualifi cation of the other lawyers in the 
fi rm can be avoided by the creation of a screen-
ing mechanism within the fi rm. 

8. Prior to 1990, our opinions applied vicarious 
disqualifi cation to the partners or associates of 
a lawyer-legislator. See, e.g., N.Y. 415 (1975). At 
that time, DR 5-105(D) of the Code provided 
that, if one lawyer in a law fi rm was disquali-
fi ed from representation, then all were disquali-
fi ed. In 1990, however, the Code was amended 
so that such vicarious disqualifi cation applies 
only when the primary lawyer was prohibited 
from undertaking the representation under DR 
5-101(A), DR 5-105(A) or (B), DR 5-108(A) or (B) 
or DR 9-101.  

9. In N.Y. State 692, the basis of the disqualifi ca-
tion of the lawyer/legislator is stated to be DR 
1-102(A)(5) (lawyer shall not “engage in conduct 
prejudicial to the administration of justice”), 
which is not one of the Code sections for which 
vicarious disqualifi cation applies under the cur-
rent text of DR 5-105(D). The ban on a lawyer-
public offi cer appearing before or adverse to 
entities over which the public offi cer has some 
control might also be said to arise out of rules 
relating to the appearance of impropriety or im-
proper infl uence. Canon 9, DR 8-101(A). None 
of these Code sections are sections to which au-
tomatic vicarious disqualifi cation applies under 
DR 5-105(D).

10. In N.Y. State 773 (2004), we discussed whether 
a lawyer public offi cial could be “of counsel” 
to a law fi rm without resulting in disqualifi ca-
tion of the law fi rm from a private representa-
tion. We identifi ed two different situations in 
which vicarious disqualifi cation might apply: (1) 
Where the lawyer/public offi cial was disquali-
fi ed under one of the Code sections enumerated 
in DR 5-105(D), in which case the entire fi rm is 
disqualifi ed.  This includes a case where the bar 
against the lawyer/public offi cial arises because 
the public offi cial’s duties might confl ict with 
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the lawyer’s duties to a client, in which case the 
disqualifi cation arises out of DR 5-101(A), and 
other lawyers in the fi rm are subject to automat-
ic imputation under DR 5-101(D). (2) Where the 
lawyer/public offi cial was disqualifi ed under a 
Code section other than one of the enumerated 
ones, in which case there is no per se imputed 
disqualifi cation of the other lawyers in the fi rm, 
although, depending upon the circumstances of 
the proposed representations, disqualifi cation 
might be appropriate.  

11. Where the lawyer/legislator is a partner or asso-
ciate of a law fi rm (including being associated as 
an “of counsel” lawyer) but does not undertake 
representations involving questioning of police 
or taking positions adverse to district attorneys, 
and does not undertake representations that 
might confl ict with his or her duties as a pub-
lic offi cial (e.g., lobbying for or against matters 
being considered by the legislature), we believe 
the other lawyers in the lawyer/legislator’s fi rm 
should not be per se disqualifi ed from undertak-
ing representations that the lawyer/legislator 
cannot undertake. A representation by another 
lawyer in the fi rm may, however, involve facts 
and circumstances where the lawyer/legis-
lator’s disqualifi cation should be imputed to 
everyone in the fi rm. 

12. Because the purpose of disqualifying the law-
yer/legislator is to avoid the public perception 
that the lawyer/legislator is misusing his or her 
infl uence over police and prosecutors, the cir-
cumstances in which others in the fi rm should 
be disqualifi ed are those in which the public is 
likely to suspect that the lawyer/legislator’s 
infl uence will still have an effect. This is most 
likely to occur where the lawyer/legislator is 
particularly prominent, e.g., a party leader, or 
where the case is particularly prominent, even if 
the lawyer/legislator is not personally working 
on the case. 

Screening

13. Formal screening may be used as a mechanism 
to ensure that the lawyer/legislator does not 
participate in the representation where the 
lawyer/legislator is personally disqualifi ed. But 
if the facts and circumstances were such that 
the disqualifi cation of the lawyer/legislator 
were imputed to others in the fi rm, screening 
would not prevent the imputation. The Code in 
New York does not generally recognize the ef-
fi cacy of screening. The only instance where the 
Code allows screening is in the case of a former 
government employee who was personally and 
substantially involved in a matter as a public 
employee and who later joins the private sector. 
DR 9-101(B)(1)(a). That is not the case here. 

Conclusion
14. A lawyer who is a member of a county legisla-

ture may not undertake criminal representation 
in cases involving members of a police depart-
ment or district attorney’s offi ce over which the 
legislature has budget or appointment authority. 
The size of the county or budget is not relevant. 
The lawyer/legislator may not undertake such 
a criminal representation that involves only plea 
bargaining, since the plea bargaining would 
be with the members of the same prosecutor’s 
offi ce. If the lawyer/legislator is employed by a 
law fi rm, the lawyers in the fi rm are not auto-
matically disqualifi ed from undertaking cases 
that the lawyer/legislator could not accept, but 
imputed disqualifi cation may be appropriate 
where members of the public are likely to sus-
pect that the lawyer/legislator’s infl uence will 
have an effect on the prosecution of the case.

(35-05)

Catch Us on the Web at
WWW.NYSBA.ORG/GP
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Ethics Opinion No. 799
Committee on Professional Ethics of the New York State Bar Association

Explains: N.Y. State 779 (2004)

9/29/06

Topic: Advertising and solicitation; internet website 
directory

Digest: Lawyer may not participate in website that 
charges lawyer a fee to provide information 
about potential clients whom lawyer will 
then contact, where the website purports 
to analyze the prospective client’s problem 
and selects which of its subscribing lawyers 
should respond, nor may the lawyer contact 
the prospective client by telephone unless the 
prospective client has expressly requested a 
telephone contact.

Code: DR 1-102(A), DR 2-101(A),(K), DR 2-103(A), 
(B), (D), DR 3-101 (A)

Question
1. May a lawyer use the services of a website 

that forwards inquiries from potential clients 
to subscribing lawyers, where the subscribing 
lawyers pay a fee to participate in the service 
and the service purports to analyze the prospec-
tive client’s problem and select an appropriate 
lawyer for the matter? 

Opinion
2. An increasing number of websites and inter-

net services offer to put lawyers in touch with 
persons seeking representation. In this opinion, 
we address some of the ways in which the New 
York Code of Professional Responsibility (the 
“Code”) applies to the use of such services.

3. The websites typically ask potential clients to 
identify themselves and state the nature of their 
legal problem. Using such information, the web-
site contacts those lawyers who have subscribed 
to their service and indicated an interest in un-
dertaking matters of the kind described by the 
prospect. One or more of the lawyers notifi ed 
by the website may then contact the prospec-
tive client directly by return e-mail and/or by 
telephone, to ask whether the prospective client 
wants to retain that lawyer. 

4. The extent to which the websites review and 
evaluate the potential client’s statement of the 
legal problem varies. Some of the websites 
represent that a staff attorney will screen the 

requests submitted by the prospective client and 
screen the prospective attorneys. Others repre-
sent that they are not a referral service and do 
not review the prospective client’s submission. 
Rather they forward the submission auto-
matically to the law fi rms selected by the client. 
These sites may provide prospective clients with 
various tools to limit the attorneys listed, includ-
ing fi lters for geographical area or practice area 
of the subscribing lawyers.

5. The services generally charge the lawyer a fee 
that is either refunded or discounted if the ser-
vice does not provide an economic benefi t to the 
subscribing lawyer. The websites the Commit-
tee has reviewed are run from locations outside 
New York. 

6. Because of the wide variation in the structure 
and function of the many web-based services 
operating in this area, this opinion does not at-
tempt to address every factual permutation. It is 
only a general guide to the ethical obligations of 
New York lawyers who make use of web-based 
matching services. 

7. We discuss fi rst two questions raised by the op-
eration of these websites: (a) whether a lawyer 
who participates in the service is paying for a 
recommendation in violation of DR 2-103(B); 
and (b) whether a lawyer who contacts a client 
referred by the website is soliciting employment 
from a prospective client in violation of DR 
2-103(A). We also provide guidelines regarding 
such services that arise out of other provisions 
of the Code.

Paying for a Recommendation in Violation of DR 
2-103(B)

8. DR 2-103(B) provides, with exceptions not ap-
plicable here, “A lawyer shall not compensate or 
give anything of value to a person or organiza-
tion to recommend or obtain employment by a 
client, or as a reward for having made a recom-
mendation resulting in employment by a client.
. . .” The question is whether the services “rec-
ommend or obtain employment.”

9. We begin with the observation that a traditional 
advertising directory in paper form, such as the 
“yellow pages,” is not recommending or ob-
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taining employment within the meaning of DR 
2-103(B). The question is at what point an online 
“directory” website becomes a referral service 
for purposes of DR 2-103(B). For example, an 
online yellow pages that provides tools by 
which a potential client can fi lter a list of at-
torneys by geography and/or practice area (e.g., 
to create a list of attorneys in “Albany” who do 
“personal injury” work) does not violate the 
rule. 

10. We fi nd that the line is crossed, however, when 
a website purports to recommend a particular 
lawyer or lawyers for the prospective client’s 
problem, based on an analysis of that problem. For 
example, if a potential client describes a slip-
and-fall incident on an intake form and the 
website determines that the problem calls for a 
personal injury lawyer and then recommends 
one or more attorneys in that area, the website 
is “recommending” those lawyers.1 This con-
clusion applies whether the website’s selection 
of counsel is the result of human intelligence 
or a computer program designed to respond 
to certain key words (e.g., if the potential client 
uses the words “injury”, “doctor” or “fell” on an 
intake form, the program would characterize the 
problem as one of “personal injury” in order to 
recommend lawyers). Such activity is prohibited 
by other than a qualifi ed lawyer referral service. 
DR 2-103(D).2 

Improper Solicitation in Violation of DR 2-103(A)

11. We turn next to whether a lawyer using a web-
site under the circumstances described above is 
engaged in improper solicitation if the lawyer 
contacts the prospective client by telephone. DR 
2-103(A) provides:

A lawyer shall not solicit professional 
employment from a prospective client:

1. By in-person or telephone contact, 
except that a lawyer may solicit profes-
sional employment from a close friend, 
relative, former client or current client.

12. While the Code clearly prohibits solicitation of 
clients by telephone contact, the question here 
is whether a lawyer responding to a prospective 
client’s posting inviting such contact is engaged 
in “solicitation.” We agree with the New York 
City Bar3 that in such situations the client has 
invited the contact, and that an invited contact 
is not a “solicitation” within the meaning of the 
Code (the term is not currently defi ned). In view 
of the Code’s express prohibition on telephone 
solicitation, however, we believe that follow-up 
contacts by phone must be preceded by a clear 

and unambiguous request from the potential 
client for telephone contact. For example, it gen-
erally would not be suffi cient that the website 
contains a statement that by using the website 
the prospective client thereby consents to hav-
ing one or more lawyers telephone the client. It 
generally would be suffi cient if the potential cli-
ent is specifi cally asked to check a box in order 
to authorize telephone contact. 

Guidelines for Permissible Website Matching 
Services

13. In addition to the prohibitions contained in DR 
2-103, the Code contains other relevant restric-
tions and rules, which we do not attempt to 
completely address here. A lawyer’s public com-
munications—including directory listings—may 
not be “false, deceptive or misleading,” for 
example, and must include the name, offi ce ad-
dress and telephone number of the attorney or 
law fi rm whose services are being offered. DR 2-
101(A); DR 2-101(K); N.Y. State 756 (2002) (“we 
believe the use of a web site or e-mail address as 
the sole identifi er of a fi rm’s offi ce address does 
not satisfy the requirement of DR 2-101[K]”). 

14. Based on these rules and the foregoing discus-
sion of DR 2-103, we suggest the following 
guidelines with respect to a website service 
in which a New York lawyer may pay to 
participate: 

• refrains from recommending its subscribing 
lawyers or otherwise making claims about 
the competence or character of its subscrib-
ing lawyers;

• refrains from claims that it will analyze the 
prospect’s legal problem in order to fi nd a 
suitable lawyer; 

• explains that its subscribing lawyers have 
paid to be listed with the service;

• states the offi ce address and telephone 
number of each lawyer participating in the 
service; 

• specifi es the means of communication that its 
subscribing lawyers may employ when re-
sponding to the prospective client’s posting 
and provides for telephone contact only if 
the prospective client clearly and unambigu-
ously authorizes the service to forward the 
request and telephone number to the selected 
attorneys; and

• advises users that the services of the website 
do not constitute legal representation or the 
practice of law.
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15. In addition, lawyers using such a website 
should take reasonable measures to prevent 
the inadvertent disclosure by the prospective 
client of privileged information.4 Depending on 
circumstances, such measures may include some 
or all of the following: 

• the website service should afford the pro-
spective client an opportunity to screen the 
list of lawyers who will be shown the pro-
spective client’s posting and remove lawyers 
from the list;

• the service should only reveal the prospec-
tive client’s identity to those subscribing 
lawyers that the prospect requested;

• the service and the lawyer should minimize 
the communication of confi dential informa-
tion between the subscribing lawyer and the 
prospective client until the lawyer has been 
retained and has completed an appropriate 
confl icts check;

• the service should caution the prospective 
client that the information provided to the 
service may not be protected by the attor-
ney-client privilege, where that statement is 
applicable.

16. As in any other contact with a current or poten-
tial client, when following up the prospective 
client’s posting, the subscribing lawyer should 
avoid any statements that are “false, deceptive 
or misleading” under DR 2-101(A); should not 
engage in any form of “coercion, duress or ha-
rassment” under DR 2-103(A)(2)(c); and should 
otherwise treat the prospective client with the 
courtesy and integrity expected of all lawyers. 
See DR 1-102(A)(7). Generally, where the pros-
pect indicates an unwillingness to engage the 
lawyer, the lawyer should refrain from further 
retention discussions with such party. Cf. N.Y. 
State 481 (1978) (if client indicates hesitancy 
about designating the client’s lawyer as execu-
tor, lawyer should “immediately desist and 
expressly withdraw his suggestion.”).

Conclusion
17. For the reasons stated, the question posed is 

answered in the negative. While websites may 
be used for advertising purposes, they can not, 
in exchange for a fee, carry out activities that in 
a non-web setting would constitute prohibited 
solicitation or referral. 

(22-05)

Endnotes
1. We express no opinion as to whether the website may be 

operating in violation of Section 495(1)(d) of the Judiciary Law 
(“No corporation . . . shall . . . furnish attorneys or counsel”). 
If the website were to be operating in violation of the Judiciary 
Law or found to be otherwise engaged in the unauthorized 
practice of law, it would be unethical for a lawyer to participate 
in its operations. DR 3-101(A).

2. In N.Y. State 779 (2004), we found a violation of DR 2-103(B) 
where a lawyer pays a marketing organization to furnish the 
lawyer with “leads” to potential clients. We there explained:

 The payment by an attorney . . . for a bundle of ”leads” to 
prospective clients would violate DR 2-103(B) because neither 
of the exceptions in sub-paragraphs (1) or (2) applies. The 
payments would be compensation paid to Marketer ”to rec-
ommend or obtain employment by a client,” so it would be 
improper for an attorney to participate in the proposed trans-
action with Marketer.

 This language is susceptible to an interpretation that any pay-
ment made to a third party for information which enables a 
lawyer to “obtain” a client is prohibited by DR 2-103(B) unless 
the circumstances of the payment fall within one of the stated 
exceptions to the rule. Such an interpretation, which might 
be deemed to bar participation even in an “electronic yellow 
pages” service, overstates our conclusion in N.Y. State 779. 
That opinion should be understood to apply only to those 
situations in which the organization is effectively making refer-
rals or where it may be deemed to have actively solicited and 
obtained potential clients for its participating lawyers. In N.Y. 
State 779, the marketing organization caused its customers 
to sign a power of attorney form, as well as a retainer agree-
ment, and actually collected a fee for the lawyer to whom 
the matter would eventually be forwarded. The prospective 
client was thus effectively committed before the lawyer had 
agreed to undertake the representation. In every meaningful 
sense, like the classic “runner,” the marketing organization had 
“obtained” a client and, for a fee, had agreed to forward the 
client to the lawyer. To the same effect is a recent opinion of 
the Committee on Professional Ethics of the State Bar of Texas, 
wherein that body prohibited lawyers from participating in 
an internet matching service on the grounds that the service 
was effectively “soliciting or referring prospective clients.” 
Texas Op. 561 (2005). Texas Op. 573 (2006) clarified that Texas 
Op. 561 was not prohibiting all internet matching services, but 
rather only those services that exercise “discretion” in selecting 
lawyers.

3. In N.Y. City 2000-1, the Committee on Professional and Judi-
cial Ethics of the Association of the Bar of the City of New 
York considered whether a lawyer’s response to a website 
posting by a person seeking legal counsel should be deemed 
solicitation. The City Bar committee concluded that a lawyer’s 
response did not constitute “advertising” or “solicitation” as 
those terms are used in the Code. Rather, the City Bar com-
mittee reasoned that it was the prospective clients who “in 
effect, have ‘solicited’ [the responding] attorneys.” Because the 
method of communication there employed was electronic post-
ing, however, the City Bar did not have to address the issue of 
whether a participating lawyer could contact the prospect by 
telephone.

4. EC 4-1 (“Both the fiduciary relationship existing between 
lawyer and client and the proper function of the legal system 
require the preservation by the lawyer of confidences and 
secrets of one who has employed or sought to employ the law-
yer.”).
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Ethics Opinion No. 800
Committee on Professional Ethics of the New York State Bar Association

11/3/06

Topic: Confl icts of interest, appearance of 
impropriety; part-time prosecutor serving as 
appointed counsel for indigent respondents in 
Family Court proceedings.

Digest: A part-time prosecutor is not precluded from 
accepting all assignments as court-appointed 
counsel in Family Court. In specifi c types of 
cases and specifi c situations, including cases in 
which law enforcement personnel with whom 
the prosecutor works as a prosecutor are 
involved, and cases that are quasi-criminal in 
nature, the prosecutor is barred from accepting 
assignments. In other cases, the part-time 
prosecutor must carefully consider whether 
confl icts or the appearance of impropriety 
would preclude the assignment. Any doubt 
must be resolved against accepting an 
assignment.

Code: DR 2-110, DR 5-101, DR 5-105, DR 9-101, EC 
5-15, EC 9-1

Question
1. May a part-time prosecutor accept assignment to 

represent indigent persons in Family Court pro-
ceedings of a neighboring county?

Opinion
2. A part-time prosecutor seeks appointment to a 

panel authorized to accept assignment of cases 
on behalf of indigent respondents in the Family 
Court in a neighboring county. Attorneys ap-
pointed to serve on the assigned counsel program 
in the Family Court can be assigned to represent 
either petitioners or respondents (except in child 
protective proceedings, proceedings involving 
allegations of willful failure to pay court-ordered 
support, and paternity proceedings, in which 
program attorneys are only assigned to represent 
respondents).

3. The Family Court hears matters involving chil-
dren and families, including child protective pro-
ceedings, adoption, custody and visitation, sup-
port, family offense, guardianship, delinquency, 
paternity, persons in need of supervision (PINS), 
and foster care approval and review. While certain 
Family Court matters are more likely to involve 
related criminal matters, virtually all types of pro-
ceedings heard by the Family Court are likely to 
have some involvement of law enforcement agen-
cies or similar governmental entities. In neglect 
and abuse cases, for example, multiple govern-
ment entities are often involved. The local child 
protective service1 investigates allegations and the 

county attorneys present (“prosecute”) the case 
in the Family Court. Family offense cases by their 
nature pose a great risk of criminal charges being 
brought. In custody and visitation cases, the prac-
tices may vary by county, but many Family Courts 
request reports from probation departments, in 
addition to (or instead of) reports from local child 
welfare offi cials. Child support cases, too, could 
involve law enforcement and/or prosecution. In 
these and other cases, the Family Court may also 
request reports from other governmental agencies, 
including the probation department.

4. Whether a part-time prosecutor from a neighbor-
ing county can accept assignments to represent 
indigent people in a Family Court depends on 
all the relevant facts and circumstances. No per se 
rule prohibits all such assignments. Nonetheless, 
the attorney seeking appointment must care-
fully consider a number of factors in each type 
of proceeding and in each individual matter. The 
attorney must avoid all confl icts of interest, ensur-
ing that neither the attorney’s own interests2 nor 
the attorney’s simultaneous work as a prosecutor3 
preclude the attorney from exercising indepen-
dent judgment on behalf of his or her clients. In 
many cases, a confl ict might not be apparent at 
the outset of the case. For this reason, the attor-
ney must be careful to avoid those cases where a 
confl ict is likely to occur. Cf. EC 5-15 (“the lawyer 
should resolve all doubts against the propriety of 
representation”).

5. In at least three situations, the attorney, in our 
view, would be barred from accepting any 
assigned cases: matters in which offi cers or 
other law enforcement personnel with whom the 
prosecutor works (or has worked) as a prosecu-
tor are involved; juvenile delinquency proceed-
ings; and Persons in Need of Supervision (PINS) 
proceedings. 

6. As we have previously noted, a part-time pros-
ecutor should not accept defense work in any 
proceeding in which “investigating offi cers and 
law enforcement personnel are those with whom 
the attorney associates as prosecutor.” NY State 
544 (1982). We perceive no difference in the Family 
Court setting. 

7. We have previously held that a part-time pros-
ecutor is barred from representing defendants in 
juvenile delinquency proceedings. N.Y. State 171 
(1970). The defense function in juvenile delin-
quency proceedings, although not categorized 
as “criminal,” is indistinguishable from defense 
in an adult criminal proceeding. See N.Y. State 
544 (1982) (“an attorney who has prosecutorial 
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responsibilities as an incident of part-time em-
ployment by a local governmental unit is disquali-
fi ed from the private practice of criminal law in all 
courts of the state”);4 N.Y. State 427 (1976) (private 
criminal defense work by a part-time prosecutor is 
improper).

8. We believe PINS proceedings are functionally 
indistinguishable from juvenile delinquency 
proceedings and the same rule should apply. PINS 
proceedings bear most, if not all, of the hallmarks 
of defense work. The child is being “charged” 
with specifi c conduct, law enforcement person-
nel are inextricably involved in the proceeding, 
and the child has a liberty interest in the outcome 
of the proceeding. Also, the charges must be 
sustained by proof beyond a reasonable doubt. 
Although locked detention is no longer a permis-
sible disposition in a PINS proceeding, children 
adjudicated to be PINS can be removed from their 
home and placed in facilities where their liberty is 
severely constricted.

9. Representation of respondent parents in child 
protective proceedings (Family Court Article X, 
neglect and abuse) bears special mention. In child 
protective proceedings, respondent parents are an-
swering to charges from the government regard-
ing their parenting. Ultimately, the parent could 
temporarily or permanently lose custody of the 
child as a result of this proceeding. Here, too, even 
if the government personnel charging the parents 
are not those with which the part-time prosecutor 
would be involved, a part-time prosecutor must 
be particularly sensitive to the appearance of im-
propriety that may arise from his or her attempt-
ing to appear adverse to authorities conducting 
proceedings very similar to those of a prosecutor.

10. In all cases, the attorney must carefully evaluate 
the individual facts and circumstances prior to 
accepting appointment and, consistent with DR 2-
110, will often need to withdraw if a confl ict arises 
during the course of the representation.5 Assigned 
clients ordinarily have no choice in the assign-
ment. Moreover, clients are likely to be prejudiced 
if counsel must be substituted during the course of 
a proceeding. Therefore, the attorney must resolve 
any doubt against accepting an assignment.6

11. The attorney must also strive to ensure that dual 
roles—part-time prosecutor and part-time advo-
cate for poor people in Family Court—do not give 
rise to an appearance of impropriety. DR 9-101; EC 
9-1. In addition to issues relating to confl icts, the 
part-time prosecutor would need to ensure that 
the assigned counsel plan’s clients and the public 
at large do not perceive the attorney’s dual roles to 
be improper.7 

Conclusion
12. While a part-time prosecutor from a neighbor-

ing county may accept assignment to represent 
indigent people in certain Family Court proceed-

ings, careful analysis must be undertaken in each 
case. No appointment can be accepted where the 
appointment would lead to a confl ict of interest or 
create the appearance of impropriety.

(8-06)

Endnotes
1. In some situations, local police departments may also be involved 

in child protective investigations.

2. DR 5-101 of the New York Lawyer’s Code of Professional Respon-
sibility (the “Code”) provides:

A. A lawyer shall not accept or continue employment if the 
exercise of professional judgment on behalf of the client 
will be or reasonably may be affected by the lawyer’s own 
fi nancial, business, property, or personal interests, unless a 
disinterested lawyer would believe that the representation 
of the client will not be adversely affected thereby and the 
client consents to the representation after full disclosure of 
the implications of the lawyer’s interest. 

3. DR 5-105 of the Code provides, in relevant part: 

A. A lawyer shall decline proffered employment if the 
exercise of independent professional judgment in behalf 
of a client will be or is likely to be adversely affected by 
the acceptance of the proffered employment, or if it would 
be likely to involve the lawyer in representing differing 
interests, except to the extent permitted under DR 5-105(c) 
(C) [regarding consent].

B. A lawyer shall not continue multiple employment if the 
exercise of independent professional judgment in behalf of 
a client will be or is likely to be adversely affected by the 
lawyer’s representation of another client, or if it would be 
likely to involve the lawyer in representing differing inter-
ests, except to the extent permitted under DR5-105(c) (C). 

4. N.Y. State 544 rests on DR 5-105 and DR 9-101: 

The theory is that “since a prosecutor represents the people 
of the state, it is improper for him [or her] to represent 
individual clients charged with criminal violations.” And 
“[a]cting as a prosecutor on one case one day, and appear-
ing the next day even in a different court representing a 
private citizen who had been charged with a criminal act 
or violation or law would give rise to an appearance of 
improper confl ict of interest.” 

 Quoting N.Y. State 184 (1971).

5. Client consent, in a case where a conflict is consentable, is often 
not possible. Consent can only be sought where the prospective 
client would be empowered to withhold consent freely. Assum-
ing arguendo that the prosecutor’s office would consent, it would 
be difficult to obtain voluntary consent from an assigned client. 
See, e.g., N.Y. State 490 (1978) (When seeking consent, the attor-
ney “should be particularly sensitive to any element of submis-
siveness on the part of their indigent clients; and, such requests 
should be made only under circumstances where the [attorney] is 
satisfied that [his or her] clients could refuse to consent without 
any sense of guilt or embarrassment.”). 

6. Because of the high likelihood that conflicts will arise even in 
cases in which a part-time prosecutor may take on the representa-
tion, it may be administratively impractical for the part-time pros-
ecutor to serve on the assigned counsel panel. The administrative 
burden that would be entailed might lead the panel administrator 
to establish a policy to exclude part-time prosecutors from the 
assigned counsel panel.

7.  Of course, the attorney cannot suggest that his or her status as 
a part-time prosecutor would enable the attorney to infl uence 
the court or obtain better results for an assigned client. See DR 
9-101(C).
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