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A major component in the World Trade Center response efforts was the use of the Geographic Information Sys-
tem (GIS). The New York State Office for Technology (OFT), through its Center for Geographic Information,
was responsible for the acquisition and delivery of daily imagery flights over the disaster scene. OFT contract-
ed with Maryland-based EarthData International, who performed the imagery acquisition flights and
processed the raw imagery data immediately after the flights.

The cover image shows a depiction of the damage in the World Trade Center area after September 11 using
LIDAR imagery (Light Detection And Ranging). LIDAR uses broadly scattered, high frequency laser light puls-
es emitted by an aircraft-mounted sensor as the aircraft flies over terrain. Ground elevations are measured by
the time taken for the pulses to reach the ground and then return to the aircraft-mounted sensor. LIDAR tech-
nology produces a dense set of ground points with elevations which can then be rendered into a three-dimen-
sional terrain surface model showing the shape and elevation of the debris pile and surrounding buildings.
The various color shadings on the image depict elevation ranges. The red at the top of the image represents
heights greater than 200 feet above ground. The aqua, purple and darkest blue bands represent height ranges
down to 50 feet below ground (darkest blue). The data was collected at an altitude of 5000 feet over the World
Trade Center site at a point spacing of approximately 5 feet.

By comparing LIDAR surface models collected on different dates, calculations were performed to determine
volumetric differences resulting from settlement or removal of rubble. These models were beneficial to emer-
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Message from the Chair
By Barbara F. Smith

This issue of the Govern-
ment, Law and Policy Journal,
which focuses on the experi-
ence and aftermath of the 9.11
events, can be seen as a
memorial to those who per-
ished and a tribute to individ-
uals in public service who
served so selflessly on that
day, and subsequently.

Accolades have been
heaped particularly on the
firefighters and emergency
response personnel who placed themselves in harm’s
way. But the events brought such an outpouring of
emotion that countless individuals in both the public
and private sector contributed money, goods, and,
importantly, their time in helping with recovery efforts.

Whatever the motivation, the outcome can be seen
as “public service.” The 9.11 events have prodded—
maybe even forced—people to reassess what is impor-
tant in their lives. Many find that answer in family and
work. People want meaning in their lives; many want
to make a difference. How that urge manifests itself is
as varied as we humans are.

I am proud of the contributions made by govern-
ment employees at all levels in the wake of the events.
Never before had it been so important for government
to keep functioning well. Beyond the rescue and securi-
ty personnel whose activities have been highlighted,
government employees provided such wide-ranging
services as crisis counseling, helping to restore telecom-
munications utilities, expediting processing of claims
adjuster licenses, assessing environmental issues such
as water and air quality, tracking charitable contribu-
tions, and coordinating efforts to assist affected busi-
nesses. For example, the state Emergency Management
Office cites more than 30 state agencies that were
involved, with a force of more than 16,000 agency per-
sonnel and volunteers.

Likewise, I am proud of the response by lawyers to
the 9.11 events. The New York State Bar Association and
The Association of the Bar of the City of New York were
inundated with lawyers who volunteered to assist vic-

“The 9.11 events have prodded—maybe
even forced—people to reassess what is
important in their lives.”

tims’ families and businesses faced with managing the
unimaginable—lost lives and livelihoods. These efforts
ranged from streamlining the process for the issuance of
death certificates, initiating adoption proceedings, filing
insurance claims, resolving landlord/tenant issues,
determining applicability of workers” compensation,
assisting small business administration, and handling
calendar matters for lawyers whose practices had been
disrupted.

The NYSBA Committee on Attorneys in Public Ser-
vice is pleased to share with you this edition of its Jour-
nal. Publishing the Journal, produced in cooperation
with the Government Law Center of Albany Law
School, is but one activity of the Committee. We sponsor
continuing legal education courses of interest to our
constituents, and we maintain a page within the NYSBA
Web site that contains information including articles
from previous Journals, news of Committee activities
and links to many legal topic sites. We provide an
opportunity for government lawyers to network and
enhance their professional development, and we wel-
come you to the dialogue.

Barbara F. Smith is Chair of the NYSBA Committee
on Attorneys in Public Service and a member of the
Committee on Attorney Professionalism. She currently
serves as the Executive Director of the Lawyer
Assistance Trust. The views expressed are not
necessarily those of the Trust.

P/ I\
@

> i

Visit Us on Our

Web site: http://www.nysba.org

NEW

2 NYSBA Government, Law and Policy Journal | Summer 2002 | Vol. 4| No. 1



Editor's Foreword

By Vincent Martin Bonventre

9.11. The day. The attacks.
The reactions. The heroism.
The resolve. We are now all its
children. It has affected how
we think, we feel, we act. And
like other crises in our history,
it is having a significant
impact on law, governance
and policy.

In this issue of the GLP
Journal, we take a look at some
of the fundamental questions of public law and policy,
as well as some practical realities, that have come to the
forefront in the aftermath of 9.11. In the “aftermath,”
because it has been a year since the attacks and since
the initial, immediate reactions. In the “aftermath,”
because we have had time for anger, for weeping, for
cheering, and now for sober second thinking. In the
“aftermath,” because as Americans who have suffered
together and fight a war against terrorism together, we
are also lawyers who are back at work plying our ana-
lytical skills—not only at the office, but also in the pub-
lic arena where we raise questions and seek resolutions
to the problems of addressing the threat of terrorism in
a free society. We, at the GLP Journal, hope that our
readers will find this issue a worthy contribution to that
endeavor.

To begin, a distinguished panel presents a forum on
the competing values of security and freedom in the
wake of the terrorist attacks. Albany’s Public Safety
Commissioner John Nielsen, State Police Criminal
Investigator Pedro Perez, New York Civil Liberties
Union Executive Director of the Capital Region Chapter
Louise Roback, and International Center of the Capital
Region Executive Director Helene Smith offer their dis-
tinct insights and positions on an array of practical and
philosophical issues about law enforcement and guard-
ing against terrorism in the post-9.11 era.

In the first article, Janiece Spitzmueller, an eyewit-
ness in lower Manhattan to the attacks on the World
Trade Center, reviews disaster preparedness and the
delivery of rescue services in New York City. She sug-
gests the need for legal and governmental revisions
which became evident in the recovery efforts. Jean Cox,
Counsel for the State Emergency Management Office,
reviews the provisions and operation of Article 2-B of
the Executive Law. She familiarizes us with the state’s
framework for coordinated intergovernmental prepara-
tion and response to disaster.

State Attorney General
Eliot Spitzer writes about his
office’s oversight of charities
soliciting funds in New York.
He addresses the initial lack of
coordination among charities
and government agencies in
tending to the needs of the
victims of 9.11 and the actions
taken by his office to ensure
accountability of charities and

to protect the interests of the
intended beneficiaries. New York State Bar Association
Executive Director Patricia Bucklin outlines the efforts
of our association and profession, responding to the
inhumane with humanity, competence, grace and
courage. Robert Snashall, Chairman of the Workers’
Compensation Board, and Cheryl Wood, its Deputy
Counsel, share the efforts and special measures taken to
ensure the prompt and certain provision of benefits to
workers injured as a result of the 9.11 attacks. Expedit-
ed processing and adjudication, and state-wide utiliza-
tion of personnel were among the streamlining and
coordination implemented as part of the Board’s com-
prehensive response.

“[A]s Americans who have suffered to-
gether and fight a war against terrorism
together, we are also lawyers. . .”

Professor Alicia Ouelette of Albany Law School
examines the Court of Appeals’ recent decision allow-
ing so-called “pretextual” automobile stops. She consid-
ers the risk of racial profiling in the post-9.11 climate,
now enhanced by the Court’s permissive ruling. Profes-
sor James Gathii, also of the law school, considers the
competing interests of consumers and the pharmaceuti-
cal industry in responding to bio-terrorism. He does so
in the context of analyzing the recent decision in a fed-
eral lawsuit against Bayer, the manufacturer of “Cipro,”
the antibiotic used against anthrax.

Todd Ritschdorff, an Albany Law student, examines
New York’s Anti-Terrorism Act in light of the Supreme
Court’s decisional law on hate crimes. He concludes
that New York’s legislation passes federal constitutional
muster. Finally, GLP former Executive Editor and now-
graduated Albany Law student Erin Kate Calicchia
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explores the international law of terrorism to discern a
working definition. She applies the resulting concept of
terrorism to the 9.11 attacks as well as to this country’s
war against terrorism in Afghanistan.

This issue and, thus, its readers are the beneficiaries
of our authors’ contributions, but also of the efforts of
both the New York State Bar Association (NYSBA) and
GLP staffs. The CAPS Committee and the GLP Board of
Editors provided support and good counsel on the
theme of this issue; the NYSBA staff, especially Pat
Wood in membership and Wendy Pike and others
working in publications, have been invaluable in mak-
ing every issue of the GLP Journal a reality, as well as
making all the issues look as good as we think they are;
Patty Salkin and Rose Mary Bailly at the Government
Law Center have helped in innumerable ways; and
finally the student editorial staff is largely responsible
for all that requires meticulous attention to detail in the
editorial process.

Erin Kate Calicchia completes her term as student
Executive Editor with this issue; she has been nothing

short of extraordinary. The GLP Journal has profited and
improved immeasurably as a result of her efforts.
Incoming Executive Editor Kathryn Mazzeo has been
an extremely dependable and capable member of the
student editors this year. Erin Kate is a very difficult act
to follow, and I expect to say the same about Kathryn
next year at this time.

As always, the errors, flaws and shortcomings are
all mine. Comments may be directed to me at the GLP
Journal or at vbonv@mail.als.edu.

Vincent Martin Bonventre, Editor-in-Chief of the
GLP Journal, is Professor of Law at Albany Law School.
He is also the Editor of State Constitutional
Commentary, published annually by the Albany Law
Review.

Erin Kate Calicchia, Albany Law School class of
2002, was the Executive Editor of the GLP Journal for the
past academic year. She also served as an Associate Edi-
tor of the Albany Law Review and a judicial intern with
Appellate Division Justice Edward O. Spain.

In Memoriam

Hon. Thomas M. Whalen, llI
1934-2002
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Security and Freedom: Balancing Civil Rights and Public

Security in the Post-9.11 Era

On February 20, 2002, Albany Law School hosted a forum on the timeless tension between order and liberty, particularly as it has
reemerged in the aftermath of the 9.11 terrorist attacks. The forum was sponsored jointly by the Empire State Capital Chapter of the
American Society for Public Administration, the State Academy of Public Administration, and the law school’s Government Law
Center. The result was a highly fascinating and equally enlightening discussion. Fortunately for GLP Journal readers, the panelists
gave their approval to transcribing and, with minimal editing and abridgement, publishing their remarks in this issue.

The program was introduced by Kelly Lopez, Principal Budget Examiner in the state Division of the Budget, who was primarily
responsible for coordinating the program, as well as coordinating the panelists’ review of the transcript. Prof. Thomas Birkland of the
Rockefeller College of Public Affairs and Policy served as moderator. The panelists were John Nielsen, Albany’s Public Safety Com-
missioner; Pedro Perez from the State Police Bureau of Criminal Investigation; Louise Roback of the New York Civil Liberties
Union’s regional chapter; and Helene Smith from the International Center of the Capital Region. The panelists brought a wide range
of experience, perspective and wisdom to the critical questions they examined together. We are the beneficiaries.

John Nielse

Thomas Birkland

Introduction, Kelly Lopez: The American Society
for Public Administration and the State Academy of
Public Administration are collaborating this year to put
together a series of programs that seemed to beg being
done after the attacks of September 11. This is part of a
series of programs exploring the complexity and depth
of government’s response to the attack on the World
Trade Center. At our first program we heard firsthand
about September 11 from people who were there or
who had an immediate hand in reacting to that awful
event. Today, we are focusing on the delicate balance
that we find ourselves trying to maintain between civil
liberty and public security.

To moderate today’s panel is a political scientist
who specializes in crisis management, including press
coverage of sudden and dramatic events. Dr. Tom Birk-
land is an associate professor of political science and
public administration and policy at the University at
Albany, where he is Director of the Center for Policy
Research. Dr. Birkland is the author of two books,
including After Disaster, published by Georgetown Uni-
versity Press, and he is a frequent public policy com-
mentator in the print and television media. Dr. Birk-
land’s current seminar on the press and September 11
was discussed in a recent article in the Albany Times

Pedro Perez

V.M.B.

Louise Roback Helene Smith

Union regarding the University’s response to these diffi-
cult times.

Dr. Birkland will begin our program with a brief
presentation before introducing our distinguished
panel. I thank all of the speakers on our the panel for
their willingness to come and present their points of
view on this difficult and broad issue. I also ask our
panel to consider the questions that are before you on
the program. The questions that Dr. Birkland has posed
are the following: Has everything really changed since
September 11?7 Has anything stayed or returned to the
same as it was before September 11? Where should our
policy and administrative attention be focused—on
national defense, law enforcement, foreign policy, civil
rights and liberties? Is there a balance to be struck
between civil liberties and public safety? If so, how?
Some commentators say that there may be some con-
nection between United States foreign policy and the
Middle East, and the discontentment felt by many peo-
ple in the Middle East and other areas of the world.
Should the United States rethink its foreign policy and
what lessons have been learned in the wake of the
event, and in the wake of pressures to rapidly change
policies and practices to address similar catastrophes?
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Let me turn the program over to Tom Birkland.
Thank you.

Moderator, Prof. Birkland: Good afternoon. I'd like
to thank ASPA, SAPA, and the Government Law Center
for organizing this event. I think it’s a remarkably
important topic and the more we talk about it, amongst
ourselves and in public fora, the better we will be pre-
pared as citizens and as managers, as administrators
and as students of politics, to understand these events.
Let me start by offering a few thoughts about what is
probably one of the most difficult and trying policy
questions of our era or even in our nation’s history.

I don’t think anybody will forget where they were
on September 11, what they felt, and what they thought
when they first learned that an airplane had crashed
into one of the World Trade Center towers. None of us
will forget seeing, either live or on tape, the buildings
collapse. I first heard about it on the radio while on the
way to teach my public policy course. Many of us heard
it at home or in our workplaces. The first crash seemed
so horrific and unbelievable that it was difficult to
grasp the magnitude of the event. Then, as the morning
of September 11 progressed, we watched the television,
or heard radio accounts, or the Internet or a friend told
us that a second tower had remarkably been hit by
another aircraft. The Pentagon had been attacked.
Rumors abounded about the White House being
attacked. Then the towers collapsed, killing what
turned out to be almost 3,000 people at once, in an
event unlike anything we had seen in American history.
Later that day, and into September 12th and 13th, we
learned to appreciate the heroism of the many people
who responded to the attack—the police, the fire
departments, the EMS in the city of New York, the Port
Authority police, even the passengers in United Flight
93 who took heroic actions to prevent what could have
been a much worse disaster. And all of us across this
political spectrum, conservative, liberal, left or right,
were thankful for the efforts of the many public and
private sector employees who risked death and injury
to help others. It is important that public administration
take pride in the fact that the people acknowledge the
importance of public service, especially in times of cri-
sis like this. This theme came up more than once in
press coverage of the event.

In the wake of the event, it is natural to want to
know who did this horrendous thing. Perhaps some of
us are curious as to why such a thing could have hap-
pened. Many people are less concerned about the
“why” question than about the “who” question, and, in
particular, want to know “what can we do to punish
those who did this?” These remain important questions
today.

But the attack also raised questions far beyond
these. As the President and other leaders have made

clear, we cannot be satisfied with responding to the
attacks. Rather, government must work to prevent such
attacks from happening again, or, at a minimum, to pre-
vent such a great loss of life and economic activity from
ever happening again. There are many ways to
respond, but all responses, and indeed all policy-mak-
ing, requires some balancing between equally impor-
tant but sometimes conflicting goals. Two such goals
are incorporated into today’s topic, two of the most
important goals in any government, and especially in
American government—the tradeoff between security
and freedom.

“The events of September 11, like other
periods of crisis and unrest, throw this
contrast between liberty and security
into much sharper contrast. . .”

An important question I hope to confront today is
whether we need to think about tradeoffs between
security and liberty. Can we be both free and secure?
Some might argue that freedom and the strong urge to
protect it is a bulwark of security. This argument sug-
gests that attackers struck at our nation to undermine
our liberty, to make us more security-conscious, thereby
undermining our free society. On the other hand, these
questions are at the heart of any community’s constant
struggle to balance liberty, on the one hand, with limits,
on the other. Our nation limits people’s liberties daily;
all societies do. We jail criminals, we commit the men-
tally ill to hospitals and other institutions, we restrict
the rights of children to participate fully in adult soci-
ety, we deny people the right to use their land or prop-
erty as they wish, and so on. We do so because we
know that the community suffers if we let individuals
do whatever they want, whenever they want, to
whomever they want. The challenge, of course, is to
strike a balance between the needs of the community
and the rights of individuals. We're working that out as
a society, and that’s why we’re here today.

The events of September 11, like other periods of
crisis and unrest, throw this contrast between liberty
and security into much sharper contrast than exists in
“normal” times. In other periods of our history, most
notably the internment of Japanese-Americans during
the Second World War, we perhaps erred too far in the
direction of security by severely damaging liberty. In
retrospect, this action against our own citizens is
viewed as unjust and even unjustified on security
grounds, and it may have undermined our moral justi-
fication for our participation in that war. Today, the
President, the Governor, former Mayor Giuliani, current
Mayor Bloomberg, all public officials and leaders
appeal for calm and for tolerance, because thankfully
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we’ve learned a great deal from the World War II expe-
rience. We have not engaged in wholesale government-
sponsored roundups of people just because of their eth-
nicity, nor would such a thing be popularly supported
or even imaginable today. Yet we know of many
instances where people have been denied boarding on
planes, have been yelled at, beaten or even killed,
because they look like the people who attacked us on
September 11. These are popular, not governmental,
responses, by people who are still trying to make sense
of September 11. At the same time, our freedom to trav-
el and to communicate are not now being greatly
diminished, although travel may be a little less conve-
nient and less practical due to increased aviation securi-
ty measures such as screening and bag checking.

Also on the agenda, even before September 11, are
systems such as Carnivore and Echelon, which would
allow easier law enforcement access to private commu-
nications. These things made some people very anxious
before September 11, and since September 11 the debate
has reopened, with people saying that although elec-
tronic eavesdropping may restrict our liberties to some
extent, it may be worth it to gain and maintain an
improved sense of security. Others have expressed fears
that some sort of national identification card or internal
passport system might be implemented, although it is
interesting to note that a large number of people who
live among us in the United States already have an
internal passport known as a green card. A recent arti-
cle in Harper’s illustrated the stringency of the restric-
tions and the requirements placed on green card hold-
ers. In other words, some people among us already
have to carry a national identification card. Again, this
is another issue where the debate has been reinvigorat-
ed by the September 11 attacks.

In the rush to do something about the terrorist
attacks, the voices of concern about these and other
measures have been largely drowned out by other voic-
es calling for national security. National security has
dominated the agenda for the last several months, and
this debate hasn’t very clearly engaged the tradeoffs
between liberty and security. Rather, the debate has
been about whether we should intervene in the affairs
of foreign countries. When the national security argu-
ment fails to engage the tradeoff between liberty and
security, or, worse yet, argues that there is no balancing
act to be made, our system of democracy suffers
because all citizens in a free society have a right to par-
ticipate in making policies that affect their lives. To the
extent that any policy restricts that right, it does have a
tendency to undermine democracy.

On the other hand, September 11 may show us that
we can’t have it all. We can’t have unfettered access to
aviation and communications, to any number of other
avenues of expression, travel, and communication that

can be used for innocent daily life purposes and also be
exploited for evil purposes.

I know there is a lot of disagreement about what
measures we can or should take. This forum is an
opportunity to air some of these issues and to discuss
them so that we can learn from each other. We can then
share what we’ve learned with our families, our friends,
our colleagues and especially our elected and appoint-
ed officials, as we seek in these trying times to make
policies that maximize our security while protecting lib-
erty. Liberty is the great value upon which this nation
was founded, so it is entirely appropriate that we think
very hard about liberty today.

This outstanding panel that has been assembled
will help us understand and appreciate the balancing
act that must occur between security and liberty as we
continue to respond to the fallout of the September 11
attacks. I'd like to now introduce each of our panelists
in turn, and after the introductions are complete we’'ll
invite them to share their ideas and insights with us.

First is Lieutenant Colonel Pedro Perez, an assistant
deputy superintendent of the Bureau of Criminal Inves-
tigation in the New York State Police. He is the first
Hispanic to obtain the rank of lieutenant colonel in the
80-year history of the State Police. Colonel Perez is a
1982 graduate of the New York State Police Academy,
quickly moving from trooper to uniformed sergeant to
investigator, and he was promoted in 1992 to lieutenant
in the Bureau of Criminal Investigation. He has super-
vised major criminal and drug investigations, and
received the Superintendent’s Award for the arrest of
more than 200 drug traffickers in Operation Crack-
down. In 1994 he was promoted first to Captain, Detail
Commander for the Community Narcotics Enforcement
teams, then to Major, Troop A Commander in Western
New York. Among other things he has been Staff
Inspector for Internal Affairs, and has also served as the
inspector overseeing the New York State Police Nar-
cotics Enforcement program. Colonel Perez holds an
Associate’s degree in child development and a Bachelor
of Science degree in public administration, and he is
working on a Master’s degree. He is a graduate of the
FBI National Academy.

Louise Roback has held the position of Executive
Director of the Capital Region chapter of the New York
Civil Liberties Union since February of 1999. She previ-
ously served on the Board of Directors of the New York
Civil Liberties Union, Capital Region chapter. Louise
has been an attorney for 17 years in New York State,
including six years in the Attorney General’s office. She
has practiced in both the public and private sectors, pri-
marily in the fields of constitutional, environmental and
administrative law. She received her B.A. from the Uni-
versity of Pennsylvania and her J.D. from Temple Uni-
versity.
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John Nielsen is the Commissioner of Public Safety
in the city of Albany. He was appointed in March 2001
following the consolidation of the police, fire and build-
ing departments into the one Department of Public
Safety. He began his 30-year career with the Albany
Police Department, walking the beat with the tactical
patrol as part of the successful Arbor Hill Neighbor-
hood Unit, the predecessor to today’s Community
Police. He has also been in the Detective Division, the
Forensics Unit, and he has served as the Assistant Chief
of Criminal Investigations and the Deputy Chief of
Departmental Operations to the Chief of Police. Com-
missioner Nielsen has received many awards and com-
mendations. He has an associate’s degree from Hudson
Valley Community College, a B.A. from Empire State
College, and is a graduate of the FBI National Academy.

Our final panelist is Helene Smith, Executive Direc-
tor of the International Center of the Capital Region.
Since 1971, she has led the International Center’s mis-
sion to provide cross-cultural resources to the rapidly
growing population of foreign-born residents in the
Capital Region, including foreign students, immigrants
and refugees from more than 90 countries in the last
year alone. The International Center provides immigra-
tion counseling, job skills training, job placement and
language classes, and promotes cultural awareness, to
work with schools, public employers, and the private
sector throughout the Capital District.

Without further ado, I'd like to turn it over to
Colonel Perez. We'll have a few introductory remarks,
address some of the questions, and then open it up to
audience participation. Thank you.

Lt. Col. Perez: Thank you for inviting me. Frankly, I
think this is a wonderful opportunity to discuss issues
that are very pertinent to our society and to our nation.
I know as a police officer that it is very important for us
to maintain the security of our community, and I partic-
ipate every day in that function. That simultaneously
includes protecting our liberty. I welcome the scrutiny; I
welcome the transparency. We ought to be transparent
in the way we do our business. The world has
changed—that’s a cliché now, but it’s also a fact, and it
has changed because this country now is as vulnerable
as other countries in the world have been. We are sub-
ject to the same kind of horrific acts that have occurred
elsewhere in the world, and we have to be prepared.
How do we do that while protecting our freedom? How
do we do that without impinging the rights of individu-
als who may not be fully fledged members of this coun-
try, such as foreign nationals that may come in? Because
we ought to protect their human rights if not their Unit-
ed States rights. So how do we do that as law enforce-
ment? I think that the way we do that is by having
these kinds of open forums and discussions, because
without this type of exchange and dialogue, we may
commit the same mistakes that law enforcement and

our society have previously committed each time we
have been faced with a major challenge. We can look at
the Depression, when Mexican-Americans were deport-
ed. We can look at Japanese-Americans in internment
camps. We can look at many other issues, such as racial
profiling. All of these are horrific, should not have hap-
pened, and must be prevented from happening again.
At the same time, we cannot allow ourselves to be vul-
nerable. We cannot allow ourselves to be subject to
another attack.

“We can look at Japanese-Americans in
internment camps. We can look at many
other issues, such as racial profiling. All
of these are horrific, should not have
happened, and must be prevented from
happening again.”

How do we do that? How can we prevent it? Well,
the one way that we can prevent it is by investigating
and trying to develop intelligence. And that is what this
discussion is really about. How do we find out who is
doing what, and do so in a manner that does not put
innocent people under the scrutiny of unjustified law
enforcement intrusion? I think that’s really what this is
about. When I'm not in uniform, I deal with that every
day as a minority in this country. I am extremely sensi-
tive to that kind of unjustified scrutiny. I can recall
being in a small community on my first assignment as a
trooper, in the extremely rural Allegany County. When I
got out of uniform and walked around a supermarket
and a department store, I was followed by the store’s
security personnel. I turned around and asked the per-
son for direction to the nearest aisle for which I was
looking for an item, and then, in that conversation, edu-
cated him. So I am particularly sensitive to the issue of
freedoms being impinged by law enforcement. As
Poirot has put it very succinctly, the devil’s in the
details.

Ms. Roback: I'm very glad to be here today. Since
September 11, I've been asked to speak quite frequently
on the topic of civil liberties, which I'm always pleased
to do. It’s both heartening to see a great interest by the
public in civil liberties and disheartening, because I am
asked to talk about how our civil liberties are being
infringed upon. So while it’s not all good news, I think
it’s very useful to engage in a dialogue about our indi-
vidual liberties.

When the horrific events of September 11 hap-
pened, it seemed that people were very willing to sup-
port whatever law enforcement needed to do to keep us
safe. People had a very great fear, and, if asked, said
they were willing to give up civil liberties and allow
others to be interned. A poll to this effect was done
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locally, and it was disheartening to see that a large per-
centage of people supported that. I think now that time
has passed people have calmed down a little, and real-
ized that the world has not entirely collapsed. Now
people want to step back and engage in reasoned dis-
cussion and decision-making on how to respond to ter-
rorist threats.

In the wake of September 11, a few things hap-
pened that are important to us at the Civil Liberties
Union. Congress rushed amazingly fast after September
11 and enacted the Patriot Act, which many have said
came out so fast that it really was law enforcement’s
wish list, a list that long preceded September 11, only
now they had a vehicle to get those reforms made. Then
John Ashcroft, the attorney general, took it upon him-
self to take actions and issue orders which greatly
infringed civil liberties. So it’s sort of ironic, in our
view, that shortly after the attack, the President was
talking about how we were attacked because the beacon
of liberty shines so brightly in this country, and then the
president and the attorney general set about quite
quickly to dismantle those liberties.

Certainly, law enforcement needs to engage in
investigations and to take those actions necessary to
keep us safe. However, it is our contention that the bal-
ancing has already been worked out, that there is a very
important balancing in constitutional protections, par-
ticularly with respect to the Fourth Amendment protec-
tion against unreasonable search and seizure. Law
enforcement seems to have been able to operate very
effectively in the past under the existing standards, and
we all know what those are, and that they are workable.
Similarly important is the concept of judicial oversight.
The courts have the very important role of ensuring
that individual liberties are protected. After September
11, the congressional action, and the action in the execu-
tive branch by the attorney general and the INS, that
balance has dramatically changed. Our concern is that
while these actions may have been undertaken in
response to the threat of terrorism, those increased
powers apply to all crimes and to all investigations and
are not limited to terrorism. This changes the delicate
balance that has been long recognized and has been
workable. Also, let’s assume that people are willing to
change that balance. At what point do we recognize
that the emergency no longer exists and we should go
back to the balance we had beforehand? Those constitu-
tional standards have taken a long time to become
established, and once they are changed I don’t believe
they will easily be changed back. As a practical matter,
who is to say when we will no longer be under the
threat of terrorism? In fact, Israel lives with not only the
constant threat, but also the reality of terrorism to this
day.

I would argue that we should not change the bal-
ance, and unfortunately we very much have. Certainly

government and law enforcement should take all rea-
sonable measures to keep us safe, but there are things
that can be done to keep us safe that don’t unduly
infringe our civil liberties. I think most people are will-
ing to accept the inconvenience when they fly on a
plane of increased airport screening and searches.
Those types of measures certainly can be taken; those
are practical measures that are directly designed to keep
us safe and they don’t deprive us of our civil liberties.
By contrast, some of the new powers that have been
enacted under the Patriot Act very much do deprive us
of civil liberties. I think we should learn from our past
mistakes, and hopefully we won’t do anything like we
did in World War II of interning Japanese-Americans,
which included American citizens and people born in
this country. Many of the principles of international
human rights and constitutional rights have evolved
over the last decade, and we need to look at those stan-
dards and make sure that the increased powers of the
Patriot Act extend only to the extent necessary to
address the threat of harm. We must remember that
those increased powers which don’t actually make us
more safe will certainly make us less free. Thank you.

Commr. Nielsen: Good afternoon. I've been a city
employee for 30 years, and for the last several of them
it seems like a bureaucrat. I was chief of police for a
couple of years, and deputy chief of operations before
that. It was my personal view that we needed to do
some direction changing. It was my personal view that
some of the things that had been common throughout
law enforcement’s entire industry were less than under-
standable and probably too restrictive. So I viewed this
as an opportunity to make some changes that I thought
would be good for this city, good for our citizens, and
good for the police department and the officers
involved. I thought a lot of things prior to September
11, to be honest with you, that have since then become
not quite as clear.

I've always been interested in policing and how
policing is done in other countries. I have a number of
friends in Mexico and a number of friends and relatives
in the north of Ireland, so I visit both places pretty regu-
larly. I often tell my officers that they need to under-
stand how important their job is, and the manner in
which they do it. They need to see this through the per-
spective of people who are given what is called police
service through either criminally or politically corrupt
systems. The application of the police power in the
atmosphere of a martial state affects not only the day-
to-day life of those citizens, but the individual officers
and the organization for which they work. That totally
skews and distorts the entire situation, and makes a
mockery of what is a fine and noble profession.

The 11th of September put a difficult spin on my
views. I had thought up until then that this was all very
simple; that the entire public safety department—the
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police department, the fire department, the buildings
and code enforcement departments—could view our
citizens as clients. I thought we could be a company
that basically administered service to customers, and if
everyone was happy when the officers, firefighters,
inspectors, etc. walked away, then business was good.
We could clearly delineate and define the bottom lines,
whether through hard numbers or more nebulous
things, but nonetheless we could come away with
something that was readable. In fact, the law school
contracted with SUNY to do customer surveys to get an
idea of whether or not we were being successful.

And then came the 11th, and all of a sudden things
changed. On the 10th of September, I honestly believed
our water system was something that was somewhere
up the spigot in my kitchen. I had no idea, and I don’t
think most of the people that worked for us did. On the
13th, it was our responsibility to not only know every-
thing about it, but to protect it. It was our responsibility
to look at the different aspects of our infrastructure, like
the fiber optics network that comes through our city
and services the entire Northeast; like the airport, the
way that the planes come in and out, the overflights;
the trains that come through our city and the things
they bring through. Having been the chief of police, I
empathize with Bobby Wolfgang, the current chief, and
say these aren’t things we had to think about yesterday;,
but we do today.

“I still believe that Mr. Ashcroft is wrong
and that many of the things he’s
sugqgesting are Draconian and
unnecessary, . . . but | can’t just dismiss
it as wild-eyed.”

Last week I was in Washington for a conference on
chemical and bio-terrorism, and we had some interna-
tionally known people delivering their thoughts. I've
been a policeman for 30 years and I don’t think I've
ever been afraid of anything in my life, but I walked
away from there thinking, “who knew?” Who knew
that the Russians made over 150 briefcase-sized nuclear
bombs and can account for only 50 of them? We didn’t
know these things. We didn’t know that we have these
things to now worry about. We’ve got a city of almost
100,000 people depending on us to keep them safe—to
keep their water safe, to keep their air safe—so that the
plume coming off of the explosion of one of these
nuclear briefcases in a chemical facility that’s two miles
outside of our city, with a wind that blows right over
our city, doesn’t kill everybody. It’s no longer simple
enough to just think that it may not be right to hold
suspects, and deprive people of the right to a lawyer for

a long period of time while euphemistically referring to
it as an interview. Under today’s circumstances, it has a
whole different spin to it, it has a whole different color
to it. I'd like to say that it’s still black and white, and in
my heart I still believe that Mr. Ashcroft is wrong and
that many of the things he’s suggesting are Draconian
and unnecessary, that we can do this without going that
far, but I can’t just dismiss it as wild-eyed.

Most of the intelligence that comes from through-
out the city—and, as you might well expect, there is a
tremendous amount of intelligence generated from
throughout this area—comes across my desk as part of
my responsibilities. It's not simple enough any more to
say, “That’s not possible.” None of us thought they
could have done what they did, and none of us would
have believed on the 10th of September that we’d be
worrying about these things today. So, as we look at
these steps that our government has now taken, I think
that to a degree we have to be somewhat loyal. Maybe
that’s not the right word, but we have to follow our
leadership. They are doing what they believe to be the
right thing in terms of the safety of our country and of
our citizens, and as I look at this issue of security vs.
freedom, I am left with the view that everything has to
be taken individually, each individual case needs to be
analyzed in terms of its own merits and its own aspects.
There are no overarching applications; it’s a question of
dealing with them one at a time. I walked away from
this thing last week being pretty sure that something is
coming, that some other event will happen. We don’t
want it to, and we want to prevent it, and only diligent
application of our security can prevent it from happen-
ing.

Ms. Smith: I'd like to try to put an international
perspective into this discussion. I very strongly believe
that we will only be free and secure to the degree that
the world we live in is free and its peoples—all of
them—feel secure. As a nation, we have suffered a deep
shock, a wound of pride. A physical and psychological
wound has shaken our population. We keep asking,
“Why don’t they like us?” And that is a very common
cultural problem in our country. We expect as Ameri-
cans to be liked. Culturally, we expect that because we
are free, because we are the land of the brave, because
we say in our documents that every resident is protect-
ed by the Bill of Rights, then we must be the epitome of
culture in the world. We have done a very poor job of
educating our citizens about the cultures of the world,
about the issues of friction between our country and
other countries. Historically, we have condemned Eng-
land for its imperialism, and we have come down on
the Spanish and the Portuguese to a degree and the
French. We don’t often speak of capitalism as a present-
day form of imperialism.

I am very aware of the collapse of Enron and the
ripples internationally. There are outrageous problems
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in India due to Enron’s collapse and misuse of its
power. Our government is saying to the community, go
out and be part of the world. Invest. And we will pro-
tect you for those things that are in our country’s best
interest. I would put to you that what is in our coun-
try’s best interest is not a capitalist approach.

“We have new immigrants, we have
refugees, we have asylees. They are all
here. We help them acculturate, or we
alienate or isolate at our own peril and
at the globe’s peril.”

People from all over the world come to the Interna-
tional Center. Many of them are refugees who fled from
terrorism in their own countries. They felt they needed
a place in the culture of freedom, and yet they do not
feel welcome in our culture. They do not feel the free-
dom they thought they were going to find. Freedom to
them is a concept that ensures fundamental treatment
as equals, with respect, and with appreciation for their
uniqueness. Just last Friday, the imam from one of the
mosques went into the Price Chopper after evening
prayers in his religious robe, with one of his preschool
children in each hand. He walked in to make a simple
purchase, and some teenagers at the cash registers start-
ed saying, “Oh, oh, we need to leave, they're here, let’s
get out of here.” We have a lot of educating to do in this
country about being part of a global community that is
free and secure. We don’t do a good job teaching about
other cultures.

We are afraid to undertake discussions of religion in
our education system. Our traditional religions world-
wide are so much a part of the security that people feel.
You can’t deny the spiritual dimension of a culture. In a
vacuum, you open up the possibilities for very mis-
guided commitments to what has been called funda-
mentalist religion of some sort or another. For me, edu-
cation is critical to the issue that we are facing. As we
talk about coalescing the world’s nations behind the
United States” war on terrorism, it is becoming more
and more evident, if you read the foreign press, that
maybe the governments are there, but the people aren’t.
The people have been shocked at the level of violence
that was perpetrated on Afghanistan. And maybe we
got him and maybe we didn’t; nobody knows. Then we
have what I call the sound-bite government, the “axis of
evil.” And when you start talking in very simplistic,
violent kinds of terms, the general person has no idea
how to respond to that.

If we are not very careful, we are going to have
severe internal problems, because now we are a culture

that is made up of citizens of every nation of the world;
however, they are not all schooled in what it means to
be part of a democratic society. Most of those who are
now becoming citizens are from countries other than
Europe and Canada and Australia and New Zealand—
in other words, non-Western nations. They are coming
from traditions where volunteerism, participation in the
cultural life of the community, are not natural. If we are
not reaching out as a community of people who have
grown up with that tradition and who continue to
value it as part and parcel of being a citizen of this
country, we risk internally the ability of the country to
remain secure and free as we have known it. When you
think about the thousands of foreign students who
come here, the hundreds of international professional
visitors who visit our state, our city, and our nation, the
degree to which we participate in their experience here
is the degree to which they can go home and interpret
the people and the values of the United States. All too
often, our foreign students become alienated and isolat-
ed by their experiences in this country.

It is disheartening to me that 20 people could have
lived amongst us and been so isolated and alienated
that they found it necessary to destroy us at the heart of
what they perceived to be our power, and that goes
back to the Twin Towers as the symbol of capitalism
and empire building. We have hundreds of foreign stu-
dents in the Capital Region. We have foreign visitors
coming and going all the time. We have new immi-
grants, we have refugees, we have asylees. They are all
here. We help them acculturate, or we alienate or isolate
at our own peril and at the globe’s peril.

Moderator: Everybody has had important, interest-
ing, provocative comments. We have heard a glimmer
of some of the questions that were posed at the outset
of this panel discussion. Let me begin by asking a ques-
tion to Louise [Roback]. With respect to electronic wire-
tapping, one of the provisions of the Patriot Act that
was rather avidly debated was the notion that the wire-
tap should attach more to the suspect than the device in
question. What was the Civil Liberties Union’s position
on that?

Ms. Roback: We were opposed to it. But another
part of your question speaks to me: that there was an
avid debate on the Patriot Act. Actually, there was very
little debate on the Patriot Act. A lot of people in Con-
gress never even read it. They didn’t know what was in
the Act, and actually felt somewhat threatened that they
were somehow helping the cause of terrorism if they
were to actively engage in what I would consider their
duty to be informed and to debate, and allow for the
input from their constituents on the Patriot Act.

Moderator: That position I think makes sense, but
I’'m just curious as to what the doctrinal position is.
What violence is done to the Fourth Amendment by
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shifting the paradigm from the particular telephone line
to the criminal suspect, and I emphasize the word sus-
pect, rather than the instrument with which the suspect
may communicate? What is the Civil Liberties Union’s
position on the damage that does to the notion of priva-
cy under the Fourth Amendment?

Ms. Roback: Well, it certainly takes away the priva-
cy, and unreasonably so, for any family members,
friends, or people who are unsuspectingly on the line,
and have law enforcement listening to their conversa-
tions. And it removes the judicial oversight component
when law enforcement can go get the new device with-
out having a court look at it. So that is a concern of
ours. But we have many more significant concerns
about the Patriot Act, and specifically with respect to
search and seizure, and with removal of judicial over-
sight, with what we call “sneak and peek” warrants,
where law enforcement can execute a search and the
person doesn’t know. So there are other components
that give us more concern.

Moderator: Colonel Perez, did you want to respond
to that, and then I'll ask another question?

Lt. Col. Perez: I wonder how I would stop a terror-
ist by knocking on his door and saying, hey, by the way,
I recognize that you're a terrorist and I really would like
to go through all of your papers. Can I sit in here and
get your consent to listen to your conversations and
anything else? The reason some search warrants are
essentially clandestine is because there exists no other
means of detecting them. These individuals are trained
to avoid detection. These are not specific citizens that
are just committing normal crimes. These are trained
spies, infiltrators that are here to commit crimes against
all of us, not just singular crimes against singular indi-
viduals. So it would be very difficult for me to do that
as a law enforcement officer.

I'would also like to address the issue of racial pro-
filing. I think it is abhorrent to conduct a police investi-
gation using race as the single and only factor, but race
is a factor. Race still counts in America. It counts nega-
tively, and it counts positively. It is one factor in a large
myriad of factors which a good police officer can use. If,
for instance, a woman comes to me and says that the
individual who attacked her had a scar over his right
eye, had blue eyes and blond hair, for me to stop
African-Americans would make no sense. For me to
stop all white males would make no sense. But for me
to stop blond-haired and blue-eyed white males to see
if they have a scar over their right eye would make
sense. As long as I did not unreasonably detain them
for longer than it would take me to identify whether
they had a scar, that’s not unreasonable. So race is a fac-
tor, but it is not and should not be the only factor on
which we do investigations.

Moderator: I wanted to comment that one of the
terms that we as a society have to define is reasonabili-
ty. We’ve heard the term from several speakers. We've
got liberty, we’ve got security, and now we’ve also got
the term reasonability on the agenda.

“Our current laws were designed for
things like wiretaps at a time when you
were still talking to the operator to get
through to your connection . . .”

Audience: As a fellow student of the world, I want
to respond to some of the context of these crimes. I
think it’s really important for us not to get a false
notion of capitalism as negative. If it’s true in the liberal
economic sense of the word, capitalism can be a liberat-
ing force around the world rather than a strained force,
and I think most other economic systems have been less
successful in engaging in prosperity and security for
people around the world. I do feel that the whole
notion of telling our story better, educating, being as
committed to education in Pakistan, for example, as we
are to bombing is certainly not a bad idea. We are woe-
fully ignorant about international cultures. For exam-
ple, I shop in Patterson, New Jersey, and happen to
know some of the people in Islamic centers there—and
Patterson is apparently one of the terror cells. I wonder
how you balance liberty and security when we know
the given community is acting violently against our
way of life, but also know that they have the right to
express that set of opinions. I guess my question is: how
do we balance civil liberties from a law enforcement
perspective, with free expression of opinions that differ
from our values, when it edges towards violence?

Moderator: Who wants to take that one first?

Commr. Nielsen: I think that we have to look at the
realities of this. We would all like to think that if we
look at it from Helene’s perspective, or from Louise’s,
that there is nothing to say, that no one you see in any
mosque is any threat to his or her fellow citizens. But
we cannot be naive. I think that the clause on the search
warrants for cell phones is simply acknowledgment of
the progress of technology. The reality is that the FBI
and CIA were able to arrest people for the kidnapping
of a man who hasn’t even been found, in another coun-
try, by following through on a laptop e-mail that came
back. And that’s the kind of thing that can be done
today. Our current laws were designed for things like
wiretaps at a time when you were still talking to the
operator to get through to your connection, and are out-
done by today’s technology. We don’t want to throw the
baby out with the wash water. Whatever the realities
are, we have to face those.
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Moderator: You brought up the issue of Patterson,
New Jersey, and a mosque. Helene [Smith], there seems
to be a conflation in this country with Islam and vio-
lence, and Islam and violence directed at the United
States or at the West. It's a very common argument in
the United States that there are some adherents of that
religious faith that want to harm the United States.
How do you respond to this connection to Islam as a
culture, since many of the international people passing
through this region are in fact of the Islamic faith?

Ms. Smith: I think in our community we’ve been
very fortunate that the leaders in our mosques have
been very open and tolerant of all of the rhetoric.
They’ve really reached out into the community to invite
school children and other groups to the mosques to
observe Friday prayers. I feel that by and large the lead-
ers in the mosques have opened up a dialogue that
wasn’t really there before. It's been good for our com-
munity, even if it had to happen in this unfortunate
way. There’s a lot of hope for interaction amongst Jews,
Muslims and Christians in the greater Capital Region. I
think it’s difficult, however, for the average Capital
Region resident to understand what’s happening locally
in light of the rhetoric on the television and the radio
internationally, the loss of the leader in Afghanistan,
and the violence that’s coming out there. A Schenectady
Gazette article yesterday said that the United States will
leave when civil war breaks out in Afghanistan. They
equate all that violence with the religion, which may or
may not have validity. Obviously, we also have violence
in Christianity.

Lt. Col. Perez: You made a statement regarding the
point at which we become alarmed regarding rhetoric,
and the response of law enforcement. If I yell “fire”
here in this room, I should be investigated, detained,
and looked at very carefully, because it would be unrea-
sonable to yell “fire” in light of what might happen.
Everyone here may panic and trample other people in
an attempt to save themselves. That is analogous to
how we handle terrorism in this country. When individ-
uals exercise their liberty to express their views, that is
fine. When that expression threatens the greater good,
or may cause harm merely by its expression, there has
been case after case demonstrating that free speech is
not absolute. It has to be examined within the context of
where it is spoken. So if there is a group of individuals,
regardless of their origin, that advocates the violent
overthrow of this county, we ought to investigate it. If
these individuals are simply disagreeing with the poli-
cies of this country, that should be fine. Not a problem.
But once they begin to talk violence, there is a clear rea-
son to look more closely at them. Not necessarily to
arrest, but to investigate. At that point, the tools we
have at our disposal come under judicial, civil, and
ACLU review, and I welcome that. I do not want to live
in a police state. Look at me all you want, understand

that I'm going to do my job, and when I do wrong, hold
me accountable.

Ms. Roback: There are a few things I want to say.
Actually, you do have the right to shout “fire” in a
classroom or theater. But you do not have the right to
falsely shout “fire,” and I think that’s an important dis-
tinction. I'm very sensitive to the notion of people dis-
liking the United States or criticizing the government,
because the right to dissent is a very important one. But
it’s important to take a close look at where that line is
drawn, and of course that’s our concern in the Civil
Liberties Union. People have the right to vigorously
challenge the government. Free speech goes on and on
up to the point where imminent danger is posed to
someone else’s physical safety. Inciting someone to take
a gun and shoot another is not speech. That’s too close
to the criminal action itself. Our big concern is that
unfortunately, in the last several months people have
not been exercising their right to critically question the
government’s acquisition of greater powers and the
various actions that it has taken.

There was a public trial after the first bombing of
the World Trade Center. There was publicly available
information, and it seemed that law enforcement may
have been sleeping on the job. At the Civil Liberties
Union, we’re not at all opposed to law enforcement
doing its job. We just say it’s critically important that
law enforcement follow the rules. And these are not
merely rules but constitutional principles, including
judicial oversight. And so if law enforcement does the
job well, investigates based on sound investigative pro-
cedures, and finds and successfully prosecutes some-
one, that’s terrific. That’s what we all want. But our
concern is that law enforcement is sweeping too broad-
ly and investigates people because they are critical of
the government. It wasn’t so many decades ago that the
government was involved in domestic spying on its cit-
izens. Without those constraints and principles and par-
ticularly judicial oversight, I think there’s a real danger.
We hope that all of law enforcement is as intelligent and
sensitive as those in this room, but the fact is that when
government gets more power there’s a tendency to pro-
tect things that are embarrassing. We are already seeing
that in this administration, which is trying to restrict
access to government documents, and restrict the Free-
dom of Information Act which gives citizens the right
to know what its government is doing. There’s a direc-
tive issued by executive order to only disclose what
they absolutely have to.

Moderator: Other questions?

Audience: Commissioner Nielsen, you spoke of
what may be acceptable or unacceptable being deter-
mined on a case-by-case basis. Is there some way to
come to a recognition of basic standards or approaches
that should be applied in investigating terrorism, that
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can be clearly understood by all enforcement, rather
than just a pure case-by-case analysis?

Commr. Nielsen: In terms of the investigation, I
don’t think those things have changed at all. I think that
prior to the 11th, if you look at the track record and the
spy cases of late, they are just so questionable in their
quality that one has to question what is going on there.
When you look at the kind of embarrassing situations
that have been going on, whether it’s a scientist in a
nuclear facility or it’s an investigation of far right radi-
cals, you think someone’s not really doing their job. I
don’t think it’s a matter of changing those things. They
just need to brush up and be more professional in the
application of rules and professional techniques that
have been proven over time. There’s nothing that’s
going to be written that will change the way that type
of thing is investigated.

During previous administrations we allowed poli-
tics to play too much of a part. Agencies were stripped
of the ability to do their jobs. For example, human intel-
ligence gathering: using people with less than savory
backgrounds as information sources, and that sort of
thing. From a local perspective, this all seems like com-
mon sense. There’s an old saying in the business that
you don’t get much information in church, and it’s true.
If you want information on spies and on right-wing ter-
rorists, you have to go to the right-wing terrorists, and
to people that deal in those areas. You have to deal with
them and pay them for their services. It’s not terribly
savory, but it’s something that has to get done. It’s reali-
ty. I ran our investigative wings for years. Detectives
are expected to mingle amongst the unsavory set.
That’s where the information is. If they don’t go there,
they don’t find out. That’s just a reality. And if we pre-
vent them from doing it, as previous federal adminis-
trations did, then to a degree, it isn’t the fault of the
agents involved, it’s the fault of the administration that
confined them. Those changes need to be made, but I
don’t think it’s a question of technique changes. I think
we simply have to expect them to do it, and give them
the ability to do it, free them up to do it, and then hold
them accountable and make sure that it gets done. Did I
answer your question?

Audience: Well, there was another dimension. You
got the part about the practices and approaches that are
taken to the investigation, but what about the underly-
ing principles, the Constitution? Let me give you a
potential example. From what I read in the paper, we
have quite a few people who have been taken into cus-
tody, and they have basically been in custody since
close to September 11th. There has been public
acknowledgment that they are in custody, but no public
acknowledgment as to why they are in custody. Some
of these individuals have been in custody for lengthy
periods of time and then summarily released, without

explanation. Should we not have some concerns about
that, and does the public have the right to know?

Commr. Nielsen: There are citizens that we, in con-
junction with the federal authorities, picked up on the
12th, and who are still gone. I have no idea where they
are. But through our contacts with those agencies, I do
follow up to see where they are. There are things that
we can’t know. I have come to believe that there are
things that the citizens just can’t know. I know that
Louise [Roback] doesn’t like hearing this, but, accord-
ing to our government, we are at war, and there are
things that just can’t be released. It’s a long time now
since the World Trade Center, and yet people picked up
the day after are still being held. Are they being held
completely without cause? We are told not that there
are issues of immigration and that sort of thing, but
nonetheless they are being held. That’s one of those
things. I don’t think on the 10th I would have felt this
way about it, but today I do. They present enough
information to convince me that they have grounds to
do this. At some point I make the decision that I don’t
need to know any more, and this is not something we
can tell the public. We can’t release the reason we
haven’t seen this person in months, because that would
be counterproductive to what our federal agencies are
doing to protect us. In sum, the answer to your ques-
tion is that we have learned over these last few months
that there are some things we don't like, that we don’t
find terribly tasteful, but that have to be done.

Moderator: Louise, I'm going to ask you to respond
to that very briefly, because I see a bunch of hands
going up, I think in response to this very topic.

Ms. Roback: Well, I have a lot of respect for Com-
missioner Nielsen, but the fact that he’s confident or
comfortable with the detentions doesn’t mean that we
are at the ACLU. In fact, we have sued the federal gov-
ernment to find out information about the hundreds of
people who are being detained. The government has
not told us how many there are, who they are, and
what the reasons are, and that concerns us quite a lot. I
understand that there may be law enforcement con-
cerns about releasing that publicly, but there are other
avenues that can be devised, and it is particularly trou-
bling to us that a large number of people are being held
on technical immigration violations without judicial
oversight. It’s very dangerous when you have the exec-
utive branch doing whatever they want, without telling
anyone—including the court—and asking us to just
trust them on this.

Audience: Ms. Smith, you mentioned that our citi-
zens aren’t educated to a great extent on their role in
the community. Do you see that as a fault of the educa-
tion system, and if so, what methods seem to work best
to educate citizens?
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Ms. Smith: At the risk of sounding trite, I think we
all share the responsibility to educate. But formally,
there must be much more education at all levels of our
cultural gathering points, whether it be in community
groups and neighborhoods, in the school systems or
religious institutions, or wherever there’s an opportuni-
ty. And certainly I feel that there is a need for the media
to consider how it reports incidents and international
stories. They need to be sensitive not only to just get-
ting the news out there and making people want to
read it, but also to what that says to the reader or to the
television watcher. We’ve had some terrible racial and
ethnic slurs in our television and radio locally, about
Jamaicans, about Iranians, about Mexicans. We have
freedom of speech and freedom of press. But I think
that there is responsibility that accompanies those free-
doms. People constantly tell me that only public televi-
sion is supposed to educate, that none of the other
media has that responsibility. Well, I'm not sure we
should let the media off that easily. There are ways to
give background or stories in depth about incidents
that are going on around the world that will help
Americans better understand what the dynamics of it
are.

Moderator: That’s interesting. You know, along
those lines, since I'm a student of the media, it’s worth
noting that a considerable body of research suggests
that the United States has the world’s freest press. Of
course, the old saying goes that “the freedom of press
belongs to the person who owns one,” but with new
technologies it’s a little easier to publish a newsletter, or
even publish it through the World Wide Web. That said,
we have the freest press in the world; it’s the only
industry that is protected in the Constitution. And yet,
we have the most ideologically constrained mainstream
press in the world. You look at European countries and
they have a much broader range of ideological posi-
tions being expressed in the news media than in the
United States. I think that’s an important question that
you raised, because it’s not education in a pedagogical
or classroom sense, but rather the ongoing, continuing
education that we encounter every day in the world. As
a critic of the media and as a fairly avid one, I can’t say
I've seen anything since September 11 that gives me
new hope for the quality of journalism in this country. I
can say I've found a lot that confirms my previous sus-
picion that journalism in this country is performed
remarkably poorly. I'll step back off my soapbox and be
the moderator again.

Audience: I've been thinking about the title to this
program, Security vs. Freedom, and I've been wonder-
ing if anyone else has been privy to this new series of
laws called the Patriot Act. It was rammed through. It
seems to me that there was a fear, or at least a perceived
fear by the members of Congress that if they didn’t vote
for it they would be unpatriotic. In my mind, I've come

to call that a sort of creeping, chilling effect upon our
capacity as citizens to express ourselves.

One other issue, and you’ve alluded to it in a way,
is that there was a fairly lengthy article in Sunday’s
Albany Times Union indicating that the administration
in Washington is suggesting that scientists not publish
and not share information with each other, because
after all, bad people might use that information to do
bad things. But other people have suggested that when
we share our knowledge, that leads to new discoveries,
and may lead to any number of great benefits to society.
Personally, I am worried about the tone that is coming
out of Washington, which it seems to me is anti-intellec-
tual, and in so many ways is potentially stifling to the
First Amendment, and I wondered if anyone else is con-
cerned about that. It drives me nuts every day.

Lt. Col. Perez: And you have a legitimate right to
be concerned, and I am concerned as well. As I've been
stating all along, the important thing is for scrutiny and
transparency. Clearly, as a law enforcement officer, I am
sometimes given laws to enforce that have not been
well thought through. This creates other problems for
me as a law enforcement officer, so your point is well
taken. There ought to be some very vigorous and clear
discussion about the laws we enact and the laws we
propose before we actually ask law enforcement officers
to enforce them. Otherwise, we end up having situa-
tions in which the law enforcement officer is walking
the razor’s edge. We end up cut very badly, and by we I
mean U.S. citizens and the world as a whole. So there is
a clear need to have greater discussion and clearly, it’s
up to us. We live in a representative democracy, and we
placed these people there. I don’t know how many of
us called our representative and said, “Why did you
ram this through?” or let them know that we would
like them to discuss it further and think it more careful-
ly through. So we bear some of the responsibility.

In terms of education, the point that you made is
very clear. We are responsible for educating ourselves
about other cultures and peoples in the world. How
many of us engage someone that looks different on a
regular basis, and actually started genuine dialogue? Or
how many of us became frightened, and refused to
engage them because of preconceived perceptions of
what that individual may or may not do to us?

Moderator: I want to comment too on this point,
because this is something I have studied. First, on the
name of the Patriot Act. There has been a tendency in
the last 10 years at the Congress and state levels to give
names to acts that are less descriptive of the substance
of the legislation and more evocative of an emotional
response. Naming acts after things that they don’t do
goes at least back to 1968, with the Omnibus Crime
Control and Safe Streets Act, which neither made the
streets safe nor controlled crime. There’s been a lot of
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that, even in laws like Jenna’s Law. You run down the
alphabet and you’ll find someone’s law. It’s usually in
response to a heinous crime, where there’s an identifi-
able victim. That way, the news media can personalize
the story to make it about a person rather than about a
concept, because the news media are ill equipped to
deal with concepts, but they are set to deal with people
very well. So now we have all these bills, like the Indi-
vidual Responsibility Act. I don’t have a problem with
individual responsibility; I don’t think anybody does.
But that was the Welfare Reform Act that said after so
many years you are going to go back to work. Maybe a
good idea and maybe not; I don’t do welfare policy and
I'm ecumenical as to what we should do about welfare
policy, but it certainly did make you think in a particu-
lar way.

I don’t know if the intention of naming the Patriot
Act was to warn that speaking out against it would be
viewed as unpatriotic. There was a wave of patriotism
after September 11, and a lot of us spontaneously flew a
flag in front of our home and things like that. So keep-
ing with the tone and tenor of the times, of course it
was intended to make the bill less palatable to oppose,
but this is about rhetoric and about politics. Politics is
about who gets what. The Patriot Act is a decision
about how to allocate rights from one group of people
to another, or from people to the government.

Government'’s attempts to restrict the dissemination
of research information dates back to at least the Second
World War. A lot of basic scientific research was done
during the Manhattan Project, and of course most of the
scientists were enjoined from publishing the fruits of
their research labor while at Los Alamos. To the extent
that scientific debate took place, it was in this very
cloistered area. The point I'm making is that once again,
we are seeing a period in which we are fearful for our
national security and therefore we are starting to
restrict liberties of certain people, in this case scholars
to discuss their findings. I agree that there is a sort of
chilling effect.

Which leads to the question I'd like to pose to the
panel: has anything really changed since September 11?
The headlines are full of things like the Enron scandal.
Gary Condit is even getting back in the papers, his
efforts notwithstanding. World-shaking judging deci-
sions in figure skating have also made it above the fold
on the front page of the paper. These newer issues are
crowding out September 11. Are we losing focus on
this? Are we starting to return to normal? Has anything
changed?

Ms. Roback: Well, there are several hundred people
who are being detained by the federal government and
we don’t know anything about them. That’s changed.

And there’s a whole host of additional powers for the
government to use.

Having said that, there’s an argument to be made
that not a lot has changed. Americans want to return to
normal, and these repeated warnings from the govern-
ment are kind of odd. At least I found them to be odd.
“Americans should be on heightened alert.” What am I
looking for? What does that mean? To a large extent, we
have gone back to the way we were before.

Lt. Col. Perez: Yes, 300 people or more are detained,
but they are detained because there are over 3,000 peo-
ple dead. So yes, something has changed tremendously
in our society. We are no longer immune. If we thought
we were separate from the world because the two
oceans kept us safe, it’s not the case. We are no longer
safe in America from acts of terrorism.

Moderator: Let me just interject that this exact sort
of language was uttered in early 1993, at the first bomb-
ing of the World Trade Center. Are we condemned to
learn this lesson every so often?

Lt. Col. Perez: Well, unfortunately, we are talking
about human industries. Therefore, they are imperfect
by the very nature that they are governed and managed
and staffed by human beings. We can point fingers all
day, and say that clearly there have been mistakes and
failures that have occurred at all levels, including our
level as citizens. We have talked about that. We have
talked about the failure to interact with each other, our
failure to engage other peoples. There are always going
to be failures. The object is to ensure that those failures
are minimized, that we do not repeat the same errors
we made before. A lot has changed in this country.

At the same time we do these strange and bizarre
“stay alert” messages, we also get the message that we
should get back to normal. That’s kind of bizarre, but
we have to do that, because we can’t live in constant
fear. We can’t have a society ready to jump at every
moment because something is going to happen. We
have to engage and educate our children, and we have
to go back to work. But at the same time we have to
recognize that we must be vigilant about what is going
on.

The other thing I think is important is that while
Ashcroft and the president may be making things more
difficult from your perspective, they have also been
very clear that we must not be prejudiced in how we do
this. This is not about race, or Muslims, or things of that
nature. This is about terrorists. That has been said many
times. I find that an interesting change, because there is
a recognition that we have to talk about inclusiveness
and tolerance while simultaneously being prepared to
investigate, arrest, and prosecute terrorists.
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Commr. Nielsen: This was the second bombing of
the Tower. I think this was a case where we got kicked
by the mule twice. I don’t think we’re going to need it
again. Some agencies got caught with their pants down,
and I don’t think that will happen again. I think we
have to have a certain amount of faith that those agen-
cies are all filled with consummate professionals. They
may have slipped, and I think we can end on that. I
know that nobody likes this, but I think the Colonel is
right—I know 3,000 people that didn’t like what hap-
pened to them, so we’re going to do what we have to
do.

Ms. Smith: I think there’s another unfortunate
thing that’s changed, and that has to do with the for-
eign-born population feeling comfortable here. In our
community, the greater Capital Region, they have tend-
ed to pull in. They don’t feel comfortable at work. Some
of them have been let go from jobs that they legitimate-
ly held because of the country they came from. And
they don’t want to say anything to anybody because
they don’t want to stand up and be counted, bring a
civil rights act or complain about how they are being
treated on the job. I think their natural response when
people are looking at them is to pull back and try to
fade into the woodwork. We’ve had a lot of Central
Americans profiled as Middle Easterners. That’s sad,
but that’s happening, and that’s our community. It’s
going to take a lot of reaching out, listening, and sensi-
tivity. A very talented architect from the Middle East
told me the other day that when she walks into the
lunch room, nobody will invite her to come and sit at
the table any more. And so she said, “I think I need to
leave my job. I'm not welcome any more.” And I can
talk with her about all the issues involved in that, but
it’s her feeling of comfort. So we can talk about ideas,
but it really comes down to the human and the human
interactions, and how we are responsible for that. And
then we deal with the underlying fear.

Commr. Nielsen: On the afternoon of the 11th,
Albany Mayor Jennings and I visited the leaders of both
the Jewish and the Muslim communities. We stationed
police officers at every single facility of both communi-
ties for a fortnight after that. We had assigned officers
keep a daily relationship up with every single member
of that community that we felt was at risk, including all
of our merchants, many of whom are Muslims. From
that day up until today, we have had only a couple of
very minor incidents. I think that we as a community
and America in general can be proud of the way we
have reacted to this. Three thousand Americans were
killed that day. I don’t think we’ve had the kind of
whiplash effect that people would like to say that we
have had. We haven’t. Americans have by and large
behaved politely under the circumstances toward their
fellow citizens and neighbors, who might in fact be dif-
ferent from them.
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Crisis Management in the Wake of 9.11

By Janiece Brown Spitzmueller

In the months prior to 11
September 2001, I was
engaged in the political cam-
paign of Lower Manhattan’s
new city councilperson. It was
a hotly contested race as seven
candidates were competing to
run in the general election.
One candidate was a formida-
ble contender for a significant
bloc of votes where I reside. 1
also joined the campaign of
Lower Manhattan’s city coun-
cilperson in her race for public advocate, and had poll-
watched and electioneered for both candidates on Pri-
mary Day. As the sun brightened into a beautiful, warm
day, I enjoyed competing for voter attention during the
morning rush and greeted the council candidate, the
public advocate candidate and the Community Board 1
chairperson as they passed by. Suddenly, a commercial
jetliner flew directly overhead. Ooh, that plane is flying
low! What airline is that? No name on the underside. Well,
at least the pilot has control of the plane. He could make it to
Newark! if the engine doesn't explode.

* * *

Like other primary witnesses to the 9.11 disaster,
including Fire Department of New York (Fire Depart-
ment) and Port Authority of New York and New Jersey
(Port Authority) officials,? I processed what I saw in a
context that I could understand. Although the city of
New York demonstrated its readiness to respond to cri-
sis,? the successful recovery from this unprecedented
event remains questionable. The city’s lack of prepared-
ness for a catastrophe of this magnitude gave rise to a
myriad of issues. Among the more significant of them
are the communication and deployment failures among
the Fire Department ladder and engine companies as
they arrived on the scene, the misguided advice of the
Port Authority,5 and the complications in delivering
basic life-sustaining services. There is also controversy
concerning the environmental impact of the disaster on
Lower Manhattan and its environs.

The U.S. Environmental Protection Agency (EPA),
which is responsible for “assur[ing] the protection of
the environment,”¢ and for “a variety of research, moni-
toring, standard setting, and enforcement activities
related to pollution abatement and control to provide
for the treatment of the environment as a single interre-
lated system,”” is at the heart of that controversy. Its

duties to establish clean-up protocol, oversee worker
safety and account for the indoor air quality in Lower
Manhattan are at issue.

With solid scientific support, dust from
the WTC site and in the buildings in
the area must be removed by trained,
certified contractors and workers using
full abatement procedures. The contin-
uing clean-up efforts at the WTC site
are stirring up more asbestos-contain-
ing dust, which is spreading through-
out the area. Tests performed by impar-
tial, out-of-town firms have proven that
there are huge numbers of tiny asbestos
particles in the WTC dust. This creates
a significant danger that can only be
reduced by full abatement procedures.8

* * *

Belated outdoor air results are 50 times
worse than seen before . . . Nature
cleans the [outdoor] air . . . Time does
not heal [indoor air]. There is no rain
and wind [indoors]. Shortly after 9.11,
[Christie] Whitman? said [the] air was
safe . .. The EPA has a duty to clean the
[indoor] air . . . Any toxicity found in
Lower Manhattan requires professional
mediation at an approximate cost of
$10,000.00 per apartment, or 100M-
200M dollars.10

The problem of providing essential services to
downtown residents and workers was an unforeseen
challenge that warrants a review of local disaster pre-
paredness and the environmental impact of the 9.11 dis-
aster.

Local Disaster Preparedness and New York
City Government

New York State Executive Law (Executive Law)
mandates that “local chief executives take an active and
personal role in the development and implementation
of disaster preparedness programs and be vested with
authority and responsibility in order to insure the suc-
cess of such programs.”1! The term “local chief execu-
tive” generally refers to county executives or managers
of the county.12 The city of New York is composed of
five counties,!3 each with its own county executive
known as the borough president. The Executive Law,
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however, excludes borough presidents from the respon-
sibility of taking an active and personal role in the
development and implementation of disaster prepared-
ness, instead charging the mayor with this duty.14 A
borough president’s active role in local disaster pre-
paredness is germane to response and recovery. While
the mayor is responsible for all phases of disaster pre-
paredness,!> communication between and amongst the
borough presidents, the community board(s) of the
jurisdiction in which a disaster occurs, and the Office of
Emergency Management (OEM) is of paramount
importance.

Pursuant to § 82 of the New York City Charter, the
borough president “[m]akes recommendations to the
mayor and to other city officials in the interests of the
people of the borough,1¢ . . . [provides] technical assis-
tance to the community boards within the borough”17
and serves as chairperson of the borough board, which
consists of district council members and chairpersons
from each community board within the borough.18 The
borough board assists agencies that deliver services
within the borough in the preparation of service state-
ments for the borough and reviews such statements,?
considers the needs of the borough,20 and cooperates
with community boards and city agencies with respect
to matters relating to the welfare of the borough and its
residents.2!

Each community board is an autonomous city
agency and the respective borough president appoints
its members.22 Each community board consists of up to
50 members, who live, work or have some significant
nexus in the jurisdiction.?3 Included in their duties are
assessing “the needs of the district which it serves”24
and cooperating with, consulting, assisting and advis-
ing local government officials about “any matter relat-
ing to the welfare of the district and its residents.”2>

Service Delivery

In the hours, days and weeks following the disaster,
the Manhattan borough president, along with the city
councilperson and other community leaders, took per-
sonal responsibility for providing meals, filling pre-
scriptions and getting access to and for the elderly and
disabled in the frozen zone.2¢ This close contact with
local residents provided an opportunity to learn first-
hand the needs and concerns of the area residents.?”
Given the lack of telephone and transportation service
to the frozen zone, those who remained in the disaster
area immediately following the collapse of the towers
were in the best position to identify immediate issues in
the interest of public health and safety.28 Given the role
of the community board to address the needs of the
community that it serves, the input of the borough pres-
ident, as the local county executive, ought to be recog-
nized in the Executive Law where local response and
recovery are concerned. In the aftermath of 9.11, the

borough president demonstrated the ability to address
the need for a “centralized coordination of resources,
manpower and services”?’ which a mayor of a metropo-
lis the size of New York did not and could not have
achieved alone.

In the first few days and weeks after the disaster,
OEM was overwhelmed with rescue and recovery
efforts and could not focus on residents and
businesses.3V To fill this void, U.S. Rep. Jerrold L.
Nadler3! established the Ground Zero Elected Officials
Task Force (hereinafter “Ground Zero Task Force”),
comprised of nine elected federal, state and local offi-
cials (including the Manhattan borough president) and
Community Board 1,32 to address the initial problems of
local residents and businesses, and to present OEM
with a prioritized list of issues.33 At inception, OEM
“responded excellently then stopped communication
after three or four weeks.”34 As a result, The Ground
Zero Task Force was forced to take a more proactive
role in serving the community and facilitating lines of
communication among the various federal, state and
municipal agencies involved in the recovery of Lower
Manhattan. “The Ground Zero Task Force was effective
in that it got EPA, DEC [the New York State Depart-
ment of Environmental Conservation], DEP [the New
York City Department of Environmental Protection],
Verizon and Con Ed [Consolidated Edison] together” 35
and held a forum for residents and business owners in
Lower Manhattan to voice their concerns. The Ground
Zero Task Force established protocol for DEP via clean-
up, put air testing machines in the community, attracted
attention outside the hot zone,3¢ opened up access to
streets and facilitated telephone service.?” The proactive
approach of the Ground Zero Task Force in response to
a recalcitrant administration illustrates the need to reex-
amine the Executive Law as it pertains to local disaster
preparedness.

The mayor’s suspension of services by broadly
restricting access to the affected area not only jeopar-
dized the health and welfare of the public, but also was
“not reasonably necessary to the disaster effort.”38 His
refusal to communicate with other elected officials,
whose constituents were directly affected by the 9.11
disaster, undermined the powers and duties of local city
officials and service delivery to the affected area.3 The
Executive Law needs modification to give borough
presidents of the city of New York more latitude and
voice in disaster response and recovery.

The Environment

In early November 2001, the New York City Coun-
cil held a series of hearings to assess the environmental
impact of the 9.11 disaster.40 One objective was to ascer-
tain “the responsibilities of the different agencies for
testing and cleanup procedures, the protocols being
employed, the coordination of activities and the
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enforcement of relevant laws and regulations both at
Ground Zero and in the surrounding neighborhoods.”4!
Conflicting testimony surfaced between government
agencies and scientific experts. According to Kathleen
Callahan, the EPA’s Acting Deputy Regional Adminis-
trator who identified the EPA as the lead agency in air
testing, “the vast majority of its tests determined that
the levels of asbestos, fine particles, lead, benzene, poly-
chlorinated biphenyl (PCBs), and other dangerous
chemicals and substances posed no long-term health
risks to residents, employees and visitors beyond
Ground Zero.”#2 Nonetheless, questions persist about
the multitude of particulate matter that was released
into the air when the towers collapsed. Dr. Robert John-
son, Agency for Toxic Substances and Disease Reg-
istry,43 acknowledged that there is a “lack of knowledge
of the synergistic effect of the various substances.”4
Patricia Clarke, New York Regional Administrator, U.S.
Occupational Safety and Health Administration
(OSHA), testified, “while levels of air contaminant out-
side the site were considered safe, rescue workers occa-
sionally have been exposed to unsafe levels of dioxins,
carbon monoxide, heavy metals and other potentially
dangerous pollutants.”4> Marjorie J. Clarke, Ph.D., Sci-
entist-in-Residence at Lehman College and adjunct pro-
fessor at Hunter College, added that since “ambient air
standards are for individual pollutants, it is imperative
that research be done to assess the impacts on public
health of combinations of pollutants.”46

“It is hoped that the concentrated
combinations of toxic airborne matter
has created for the federal government
and medical community a never-to-be-
repeated opportunity to study the
synergqistic impact of toxins.”

Contrary to the government’s position on air safety,
Dr. Stephen M. Levine, Medical Director, Irving J.
Selikoff Center for Occupational and Environmental
Disease (Selikoff Center), Mount Sinai Medical Center,
testified that

the Selikoff Center’s data found the
public health risks to be higher than the
more optimistic assessments by the
government agencies? . . . people are
experiencing . . . symptoms of ‘reactive
airway disease’ . . . a form of asthma in
which an individual experiences chest
tightness, cough, wheezing and an
“inability to fill one’s lung with air.”48

He added that

[the] Fire Department is the only
agency with an active medical monitor-
ing plan in place to track the develop-
ment of symptoms of illnesses [and that
people] who have worked or continue
to work, live or go to school at Ground
Zero or in surrounding areas should be
registered and offered medical surveil-
lance.#

In his prepared statement taken after the hearings,
Philip Landrigan, M.D., Chairman, Department of
Community and Preventive Medicine, Mount Sinai
School of Medicine, wrote: “To assess the long-term
consequences, an urgent need exists to establish a reg-
istry of all workers and to conduct baseline physical
examinations of those at highest risk.”>0 Dr. Marjorie J.
Clarke recommended that the New York City Council

commit City funds and encourage the
Administration to seek federal 9/11
grants to conduct ongoing, comprehen-
sive surveillance of symptoms in affect-
ed populations: research the acute and
long-term impacts on health of highly
concentrated combinations of pollu-
tants acting for a short time and elevat-
ed level of combinations acting for
longer periods of time; and write new
standards to reflect short-term exposure
to high concentrations as well as syner-
gistic effects.>!

It is hoped that the concentrated combinations of
toxic airborne matter has created for the federal govern-
ment and medical community a never-to-be-repeated
opportunity to study the synergistic impact of toxins.

In addition to emphasizing the need for monitoring
the short- and long-term impact of a toxic environment,
testimony at these hearings also advised taking precau-
tions. Peter Iwanowicz, Director of Environmental
Health, American Lung Association of New York City,
stressed “requirements that workers at the site wear
proper respiratory protection since they are the ones
most directly exposed to the chemicals and particles
associated with the plume and dust.”>2 Yet on 14
December 2001, some three months after the disaster,
New York City Council members of the Committee on
Environmental Protection and their staff toured Ground
Zero and Pier 25.53 They observed that none of the res-
cue workers and other on-site personnel appeared to be
using the protective respiratory gear.>* The EPA’s failure
to act as mandated by statute and enforce worker safety
and clean the indoor air should be a wake-up call.
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Conclusion

The successful recovery from the 9.11 disaster does
not rest solely on rebuilding downtown. Revising the
Executive Law to empower borough presidents to take
an active role in response and recovery would not only
prevent a mayor from acting in a manner that could
jeopardize public welfare, but also provide guidelines
for a better “system for obtaining and coordinating dis-
aster information” 5 among city agencies. The office of
the borough president is an invaluable resource during
a disaster in New York City. The borough president and
local community board(s) of an affected area are essen-
tial for assessing the needs and services to businesses,
workers, students and residents. The Hon. C. Virginia
Fields>® emphasized the need for an agency that

would have the sole responsibility for
establishing cleanup protocols, on and
off site, power to enforce compliance,
and would act as the public informa-
tion clearinghouse . . . There are entire-
ly different requirements for cleaning
residences, offices, commercial and
retail spaces, and establishments
preparing and selling food. These con-
siderations reinforce the need for one
environmental oversight agency.5”

Establishing cleanup and certification protocols for
residential buildings and developing uniform standards
for cleaning toxic waste would advance the purpose of
the disaster preparedness plans, enhance public health,
safety and welfare, and serve to preserve the public
trust.
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New York’s Framework for Disaster Preparedness

By Jean Cox

Local chief executives and
the Governor derive their
authority to manage natural
and man-made disasters and
emergencies from Article 2-B
of the New York State Execu-
tive Law. Article 2-B was
enacted in 1978 as a response
to the need for a comprehen-
sive approach to coordinate
the preparation for, response
to and recovery from natural
and man-made disasters. Arti-
cle 2-B has three main components. It describes the
extraordinary powers of local chief executives and
localities in bringing emergency situations under con-
trol. It establishes the Disaster Preparedness Commis-
sion and provides for its powers and authorities. It also
describes the powers and authorities of the Governor in
response to a disaster situation.

l. Local Government Powers

A. State of Emergency

The local chief executive! is empowered to declare a
state of emergency and issue emergency orders. Before
declaring a state of emergency, the local chief executive
must first make a finding that a disaster has occurred or
there is an imminent threat that a disaster will occur
and that the public safety is imperiled by the disaster.?
Once the state of emergency is issued, the local chief
executive may issue emergency orders. The purpose of
these orders is to bring the situation under control.
Some examples of emergency orders are: limiting access
to a geographical area, evacuating an area, limiting the
sale of alcohol or firearms, restricting access to places of
public amusement, the designation of shelters, and set-
ting curfews.3 These emergency orders are valid for five
days and renewable for five-day terms thereafter. A vio-
lation of an emergency order is punishable as a class B
misdemeanor and violators are subject to six-month jail
terms.

The use of a state of emergency is not limited to the
list outlined in section 24 of the Executive Law. In fact,
local chief executives have used this tool very creatively
to avoid a disaster in their municipality. In a 1982 opin-
ion,* the state Attorney General concluded that it was
allowable for a town supervisor to declare a state of
emergency for the installation of filters in private
homes. The town had received information that there
were suspected carcinogens in the private wells of the

town residents. There was a filter available to protect
the residents from the carcinogens. The filters were only
available to municipalities, thus the town supervisor
declared a state of emergency and ordered the pur-
chase, installation and maintenance of these filters in
the residents” homes. The Attorney General agreed with
the use of Article 2-B in this manner, as the definition of
a disaster included water contamination. The Attorney
General stated that the town should attempt to retrieve
the filters once the emergency was over.

Another creative use of an Article 2-B declaration
was to keep first responders within the municipality.
On September 11, 2001, many people wanted to assist in
the recovery of victims from the World Trade Center. A
County Executive north of New York City believed that
there was still a threat to his county and needed a
mechanism to keep the first responders in the county.
The County Executive declared an Article 2-B state of
emergency and issued emergency orders stating that
the county first responders could not leave the county
to assist New York City. The order worked and the first
responders stayed within the county’s boundaries.

As these examples illustrate, Article 2-B provides
local chief executives extraordinary powers to manage a
disaster situation. The language of 2-B allows chief
executives to be creative in their use of these states of
emergency. Thus, credit should go to the drafters of this
law in having the foresight to draft the law in such a
manner that chief executives are allowed to use their
discretion in bringing disasters under control.

B. Suspension of Local Laws

The local chief executive also has the power to sus-
pend any local law, rule or ordinance or part thereof,
that the chief executive believes hinders the disaster
effort and “does not safeguard the health and welfare of
the public and which is not reasonably necessary to the
disaster effort.”> The suspension is valid for five days,
but can be renewed for five-day periods thereafter. The
local legislature at any time can override the suspension
of a local law, rule or ordinance by the local chief execu-
tive.

C. Local Disaster Preparedness Plans

The legislature placed the authority to prepare a
disaster plan with the local government, not the chief
executive.® The chief executive has the extraordinary
power to declare an emergency;” however, the authority
to plan lies squarely with the legislative body. This
principle was affirmed in Prospect v. Cohalan.8
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The Prospect decision involves the Long Island
Lighting Company’s (LILCO) efforts to start up the
Shoreham nuclear electric generating facility on Long
Island. Before granting a license to start the plant, the
Nuclear Regulatory Commission (NRC) first had to
approve an off-site emergency plan. The Suffolk County
Legislature passed a resolution terminating Suffolk
County’s radiological emergency preparedness plan-
ning. Subsequently, LILCO submitted its own off-site
emergency plan to the NRC for approval. Upon receipt
of the LILCO plan, the Suffolk County Executive issued
an executive order directing the Suffolk County Police
Commissioner and the Suffolk County Planning
Department to review and implement LILCO’s emer-
gency off-site plan. Several members of the Suffolk
County Legislature and four towns within Suffolk
County brought an Article 78 against the Suffolk Coun-
ty Executive to annul the executive order.

The Court of Appeals affirmed the Appellate Divi-
sion’s ruling that the executive order should be
annulled. The Court found that the state legislature, in
enacting section 23 of Article 2-B, placed the responsi-
bility for local planning in the county legislature, not
with the county executive. The court opined that if the
state legislature wanted to give the authority for plan-
ning to the local chief executive, the state legislature
knew how to empower the chief executive, as it had in
section 24 of the Executive Law. Thus, the executive
order was annulled and the Suffolk County Executive
was enjoined from implementing the plan.

Once it has decided to prepare a plan, the local gov-
ernment must create a plan that addresses three areas:
preparation for, response to and recovery from disas-
ters.

Preparation—must include the following: identifi-
cation of the types of potential disasters and the loca-
tions of those disasters, recommendations on ways to
deal with those disasters, and “suggested revisions to
building and safety codes and zoning and other land
use programs.”®

Response—Obviously the response to a disaster is
the most critical, as an effective response can save lives
and protect property. There are 17 requirements for
local disaster preparedness plans under the response
section.10 The overall responsibility of the locality is to
establish an effective coordinated response to a disaster
that provides for orderly evacuations, shelters, ade-
quate warning systems, integrated communications
between all levels of government, and the continuity of
government.

Recovery—After a disaster has occurred it is vital
that a community gets back to normal as quickly as
possible. To that end, the recovery provisions require a
review of all appropriate codes for updating for future

disasters, adequately trained staff to deal with any fed-
eral or state recovery programs, and consideration of
the economic recovery of the area.l!

“The sharing of intergovernmental
resources is an important tool that a
locality can utilize in bringing an
emergency situation under control. It
Is vital that local governments enter
into mutual aid agreements prior to
the occurrence of a disaster.”

The law also requires public input into the plan,
either by a public hearing or other method chosen by
the local government.

D. County Registry of Disabled Persons

In 1996, the state legislature added a new section to
Article 2-B to provide more effective assistance to the
special needs population during disasters.12 This section
allows a county?3 to establish a registry of disabled per-
sons. The purpose of this registry is to allow the county
to plan for the needs of its citizens, and gives citizens
the opportunity to pre-authorize emergency service
personnel to enter their homes during disasters to
ensure the safety of these residents. It also provides lia-
bility protection to the county for its officers or employ-
ees who in good faith carry out the purposes of the dis-
aster preparedness plan. The registry can also be given
to other county, state or federal officials, to be utilized
in the delivery of their services.

E. Use of Local Government Resources

Section 25 of Article 2-B provides local governments
with two very important powers. It allows a local gov-
ernment to enter into mutual aid agreements with any
other political subdivision for the utilization of
resources. It also protects the municipality from liability
for the performance or failure to perform a discre-
tionary duty on the part of an officer or employee of
that municipality in carrying out their duties under
Article 2-B.

The sharing of intergovernmental resources is an
important tool that a locality can utilize in bringing an
emergency situation under control. It is vital that local
governments enter into mutual aid agreements prior to
the occurrence of a disaster. In all local plans, mutual
aid should be recognized and encouraged as a mecha-
nism that can greatly assist in a disaster situation.

Immunity from liability during a disaster/emer-
gency is vital to protecting the local government when
it is taking extraordinary steps to bring a situation
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under control. Its employees must be able to perform
their tasks without fear that they will be subject to lia-
bility after the disaster situation has ended. There are
many instances in disaster situations where responders
must take extraordinary measures to protect life and
property. Providing this immunity allows the respon-
ders the freedom to take the risks that could save a life.

This immunity provision was tested in Litchhult v.
Reiss.1# In 1989, a tornado struck Orange County and hit
a school. Thirty children were either killed or injured.
The families of the children brought suit against the
county.

The county had an emergency preparedness plan,
which included the provision to notify schools “as con-
ditions warrant.” The county received a notice over the
State Police Information Network that the National
Weather Service issued a tornado watch for the area. A
tornado watch indicates that weather conditions are
favorable for the development of a tornado. A tornado
warning indicates that tornadic activity is in the area.
The county emergency manager provided this informa-
tion to the county public information officer for dissem-
ination to the general public. For whatever reason, the
information did not get sent out. The plaintiffs sued,
stating that the county had a duty to warn the schools.
Thus it was a ministerial act rather than a discretionary
one and the county could be held liable for its failure to
warn.

The trial court denied the county’s motion to dis-
miss. The Appellate Division, Third Department,
reversed and dismissed the complaint. The court stated
that the plan called for a discretionary act because the
language “as conditions warrant” required an analysis
of the situation and a determination that a notification
was needed. The provisions in section 25 releasing a
municipality from liability for a discretionary act
applied to the facts of this case. The court also found
that the county, by enacting the plan, did not have a
duty to warn the schools specifically. In fact, the plan
intended to warn the general public and indicated that
notification to the schools was just one method of
reaching out to the general public.

Il. Disaster Preparedness Commission

Article 2-B of the New York State Executive Law
created the Disaster Preparedness Commission (DPC).15
The DPC is comprised of the following agencies and
departments of New York State: the Emergency Man-
agement Office, Agriculture and Markets, Banking,
Criminal Justice Services, Education, Empire State
Development Corporation, Energy Research & Devel-
opment Authority, Environmental Conservation, Office
of Fire Prevention and Control, General Services,
Health, Housing and Community Renewal, Insurance,

Labor, Mental Health, Military and Naval Affairs, Pub-
lic Service Commission, Department of State, State
Police, Office of Temporary and Disability Insurance,
Thruway Authority, and Transportation. The two non-
state members on the commission are the Red Cross
and the Onondaga County Executive. The State Emer-
gency Management Office provides the staff services to
the DPC.

The purpose of the Commission is to provide an
integrated approach at the state level for all aspects of
disaster preparation, response and recovery. The Com-
mission is charged with drafting the state plan for
response to emergencies, keeping current an inventory
of programs to assist local governments, and directing
state disaster operations in a declared area. To accom-
plish its mission, the DPC through the State Emergency
Management Office works with all levels of govern-
ment—Ilocal, state and federal—to coordinate all aspects
of disaster operations. The DPC also has the authority
to coordinate the state and local efforts involved in radi-
ological preparedness for nuclear electric-generating
facilities.16

The DPC also provides advice to the Governor
when the Governor is contemplating the suspension of
a state or local law, rule or regulation, which in some
way hinders the disaster operation. During the World
Trade Center Disaster, approximately 47 laws were sus-
pended to assist in coordinating the disaster.

lll. State Disaster Emergency

The Governor has the authority to declare a state
disaster emergency.l” He may do this on his own initia-
tive or at the request of a local government. The Gover-
nor declares a state disaster emergency by executive
order. This executive order is valid for six months and
may be renewed for six-month periods.

Once a state disaster emergency is declared, several
methods can be utilized to assist local governments in
handling a disaster. First, the declaration of a state dis-
aster emergency provides the public with notification
that a disaster exists. It is important that the public
understand the severity of the situation and follow the
advice of local officials in order to lessen the impact of
the disaster. Second, it allows the Governor to direct
whatever state assistance is necessary, through the coor-
dination of the DPC, to support local efforts during the
emergency.!8 However, extending credit to the local
government is not permissible.1® During the World
Trade Center disaster of 9.11, the DPC directed the
actions of more than 16,000 state personnel who assist-
ed in the response and recovery from this disaster.
Third, it allows the Governor to suspend any state law,
rule or regulation for 30 days which may hinder the
disaster operations.20 The Governor is limited by the
state and federal constitutions, and the state legislature
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may terminate this suspension at any time by concur-
rent resolution.

A declaration of a state disaster emergency also
allows the DPC, with the approval of the Governor, to
create a temporary organization, if necessary, in the dis-
aster area to manage state and local assets to bring the
disaster under control.?! This power is seen as a last
resort, in that most local governments can adequately
respond to a disaster.

The declaration of a state disaster emergency allows
the state government to provide many types of assis-
tance, but it does not automatically provide monetary
assistance as a federal disaster declaration does.?2 The
Governor has the responsibility to request federal assis-
tance. Federal assistance for disasters comes through
the Federal Emergency Management Agency (FEMA).
Since 1996, there have been 19 federally declared disas-
ters or emergencies in New York State. From these dec-
larations, more than $1 billion has been given to state
and local agencies for their costs in coping with disas-
ters.

IV. Emergency Management Assistance
Compact (EMAC)

In 1996, Congress approved the Emergency Man-
agement Assistance Compact.2? Since then, 47 states
and two territories have joined the compact. New York
State joined on September 17, 2001. EMAC provides a
method by which states may assist other states during a
gubernatorially declared emergency.

The requesting state’s governor must have declared
an emergency for a part, or all, of that state before a
request can be made through EMAC. The Director of
the New York State Emergency Management Office
(SEMO) is the authorized representative for New York
State for EMAC. An EMAC state has the following
responsibilities: It must develop procedural plans for a
state hazard analysis, interstate procedures, notification
to adjacent states as to hazards that could affect the
adjacent states, an inventory of personnel, equipment
and material for the interstate loan of such during a dis-
aster, reimbursement or forgiveness of a loan of equip-
ment, materials or personnel, and the temporary sus-
pension of laws that may hinder the response to the
emergency. After the declaration of an emergency by a
governor, the authorized representative of the state may
request materials, equipment or personnel from any
EMAC member state.

EMAC recognizes that a significant difference exists
between loaning a state materials or equipment and
loaning personnel. Hence, EMAC treats assisting state
personnel as agents of the requesting state for purposes

of tort liability and immunity. EMAC also provides pro-
tection for assisting state personnel for acts or omis-
sions made in good faith. EMAC handles the workers’
compensation question in a different manner. All per-
sonnel are considered covered as if they were working
in their own states.

Article 2-B has proven to be a very valuable tool for
the state and local governments in bringing disaster sit-
uations and emergencies under control and to a swift
conclusion. Joining EMAC should make disaster pre-
paredness in New York even more effective.2*
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Charitable Response to the 9.11 Attacks

By Eliot Spitzer

The physical and emotion-
al impact of the events of Sep-
tember 11 are staggering. Sev-
eral thousand people lost their
lives at the World Trade Cen-
ter, at the Pentagon and in
Pennsylvania. Many children
will grow up without one of

their parents, and families
may need support for years.
Thousands were injured as
they fled the World Trade
Center, tried to rescue others
or searched for remains. Many will require years of
medical treatment and other assistance. Thousands of
others in New York lost homes, jobs, businesses and
their sense of security. The individual and aggregate
physical, emotional and economic losses are huge. The
need for services ranging from education and training
to mental health counseling is equally enormous and
will endure for years to come.

In the face of so enormous a need, the American
people responded by opening their hearts and wallets
in an unprecedented way. Charities collected more than
$2 billion! in donations and pledges, approximately half
of which has already been distributed as this article
goes to press.

Government’s response to a tragedy of this nature
and scale must be guided by a single overriding princi-
ple. We must address the needs of the victims and their
families as promptly and coherently as possible, mind-
ful of the legitimate expectations of the American public
that its great generosity will produce meaningful relief
both for immediate needs and over the long haul. Gov-
ernment’s job is to ensure that the charities entrusted
with public funds spend them in a manner that fulfills
the donors’ will. In addition, government has a key role
to play in ensuring that funds are distributed equitably,
so that no victim is left unassisted.

As New York’s Attorney General, I am charged
with overseeing those charities that solicit funds in our
state, as well as the charitable organizations, including
foundations and charitable trusts, that are created or
hold assets in our state.? It is my duty to help ensure
that the interests of the donor and the public are pro-
tected when charitable funds are raised and spent. It is
a privilege to perform this important function, especial-
ly in this time of great need.

The essence of charity is its voluntary nature.
Americans decide individually, often in a manner close-

ly linked to our individual views and faiths, how to
make contributions to charities that serve our shared
goals. There are many diverse ways in which relief can
be provided effectively, in keeping with our country’s
strong tradition of private philanthropy. Because of the
intense media and public scrutiny in the wake of Sep-
tember 11, if the singularly important task of distribut-
ing this aid is not performed well—with dignity, fair-
ness, equity and justice for all of the victims—then
donor and public confidence in the entire not-for-profit
sector could well suffer.

In New York, most not-for-profit groups (other than
religious organizations and certain other exempt enti-
ties, such as the Red Cross) are required to register with
the state and comply with annual financial reporting
requirements.? My office makes those reports public, so
that donors can make informed choices as they plan
their contributions. We oversee not-for-profit groups,
including those that are exempt from registration and
reporting rules, to ensure that they use their charitable
assets in ways that fulfill the intent of the donors and
further the public interest. My office tries to ensure that
charitable solicitations are truthful, that charities invest
their funds carefully and that the officers, directors and
trustees who manage not-for-profit institutions uphold
their fiduciary duties to the beneficiaries of the charities
they run.4

My office does not and cannot tell the charities how
to spend money within the ambit of their exempt pur-
poses. Nevertheless, very soon after the disaster, it
became clear that coordination would be crucial to the
success of the charitable response. We could not afford
to wait for that coordination to evolve over an extended
period of time. We therefore worked to jump-start the
necessary collaboration. While there was some initial
resistance from some charities, that resistance has been
largely overcome, and my office is now working very
cooperatively with many of the charities involved in
this effort.

In particular, my office has made substantial
progress toward achieving six critical goals:

1. making it easier for victims to learn what relief is
available, and to access that aid;

2. creating a victims database, to facilitate coordi-
nation, avoid duplication and ensure fairness in
the aid distribution process;

3. providing the American public with information
about the amount of donations received and
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expended, and the purposes of those expendi-
tures;

4. investigating and prosecuting any instances of
fraud and abuse that arise;

5. creating a working group of charities and victim
advocates to solve problems as they arise and to
swiftly identify gaps in the services required to
meet victims’ needs in the future; and

6. monitoring the charities involved in the Septem-
ber 11 relief effort to see that they meet their
obligations, both to their donors and beneficia-
ries, under New York State law.

The remainder of this article is devoted to a more
detailed discussion of each of these initiatives.

l. Victims' Need for Access to Information and
Streamlined Process

The government agencies and charities that stepped
in first to meet victims’ most immediate and acute
needs distributed tens of millions of dollars in aid with-
in a matter of a few short weeks, but there clearly have
been, and had to be, delays and gaps in service. Most of
the victims found the process baffling, with its dizzying
array of forms and scores of phone calls, ever-changing
assistance personnel, delays in receiving relief and min-
imal or confusing explanations as to how families
would eventually access relief for longer-term expenses.

The initial lack of coordination also affected the
charities, particularly those seeking to support the
longer-term needs of the victims. Such charities found it
particularly difficult to identify the victims they
pledged to serve. While it was reasonable to expect that
charities, especially those whose missions focused upon
broader, community-wide needs, would require time to
assess the needs, consult with other charities and devel-
op effective service plans, the donors and the public
also had a legitimate expectation that a process would
develop expeditiously and openly, so that the victims
and donors could monitor progress.

One of my top priorities was, and is, to bring all of
the various charities together in an effort to address
these issues—particularly the problems faced by the
victims—as quickly as possible. From the outset, we
urged that charities pay special attention to helping
those individuals and families obtain the information
they need to locate the assistance they deserve. The
charitable organizations responded positively to our
efforts. Over 200 charities and other private entities pro-
vided my office with detailed information about their
programs and funding criteria. We created a public Web
site for this information: http:/ /www.wtcrelief.info.

This Web site—which has been up and running for
more than five months—includes a search function that

helps victims and their families locate those charities
that are providing the precise type of assistance the vic-
tims need. This Web site also includes contact informa-
tion and other guidelines, so that victims will find it
easier to obtain relief as well as constantly updated
news bulletins concerning the relief effort.

The Web site can also easily be used by donors in
deciding which charities to select. Donors can find the
charities that are providing the specific kinds of assis-
tance they wish to support, can link to those charities’
financial reports on an independent Web site
(http:/ /www.GuideStar.org), and in many instances
can link directly to the charities” own Web sites to
obtain more information or donate on-line.

The www.wtcrelief.info Web site also provides
charities with a vehicle to learn more about their col-
leagues’ efforts, so that they can work closely with
those serving the same goals as their own, and can
identify those needs that may be receiving less atten-
tion.

Il. Importance of the Victim Database to the
Charities’ Coordination

With hundreds of charities raising funds for Sep-
tember 11 relief, the challenge of coordinating this effort
began six months ago and will continue for many years
to come. The charitable organizations that tapped the
reservoir of public generosity so successfully had to
work together as never before to expedite assistance,
avoid duplication of services, prevent fraud and ensure
fairness in providing relief. This was not an easy under-
taking.

That is why, in November 2001, I recruited talented
professionals from the private sector, all of whom have
provided services and products on a pro bono basis, to
create a database that maintains a private, secure listing
of the grants to victims and their families.> My office’s
role in the creation of this database acted as a catalyst,
setting forth the parameters and urging that the data-
base be established, up and running as quickly as possi-
ble. In particular, the database had to include strict
security measures to protect the privacy of the victims
and their families from unauthorized disclosure.

Our model was a similar effort undertaken after the
1995 bombing of the Murrah Federal Building in Okla-
homa City. With the able assistance of the staff of Okla-
homa City’s charities, including the United Way and
the Oklahoma City Community Foundation, who
shared their wisdom, expertise and experience, we
began to develop our database initiative.

In the case of Oklahoma City, despite the magni-
tude of the tragedy, most of the victims worked directly
for the government and the number of families affected
was smaller. Thus, the charities could meet around a
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table on a regular basis and work through the issues
family-by-family. Their jointly-managed database
served a crucial case management role, helping ensure
both the integrity of the process and the equitable dis-
tribution of relief.

In contrast, the scale of the World Trade Center dis-
aster—with thousands killed and tens of thousands suf-
fering severe physical, emotional and economic losses—
was much more vast. Our challenge was to find a way
for the charities to work together smoothly and with
the same sense of shared purpose as their Oklahoma
City counterparts.

“The charities cannot and should not
spend all of the money immediately.”

In November 2001, many of the largest charitable
organizations—including the American Red Cross, the
Salvation Army, the September 11 Fund (a joint venture
of the United Way and the New York Community
Trust) and Safe Horizon, which together accounted for
approximately 80 percent of the charitable pledges—
agreed to participate. These charities acknowledged the
need for the database, and expressed a desire to operate
it themselves, rather than having it run by a govern-
ment entity.

Our efforts culminated in December 2001 when
these charities, along with other major New York City
human service organizations,® announced the formation
of the 9/11 United Services Group (USG). USG strives
to ensure that assistance is delivered in an effective,
timely, and supportive manner—while ensuring
accountability and strengthening confidence in the
delivery of charitable aid and social services.

The primary responsibility of USG is creating and
maintaining the victims database. USG also assigns a
personal case manager to anyone receiving assistance
who needs help navigating the system. The case man-
ager serves as a point of contact, while helping individ-
uals or families access services. This coordinated
approach also includes a toll-free hotline to facilitate
access to services.

My office continues to monitor the progress of
USG’s database closely, recognizing that it is an essen-
tial component of the charities” efforts to prevent dupli-
cation and fraud, and is a critical tool enabling organi-
zations to collectively reach and to equitably serve the
broadest range of victims.

lll. Obligation to the American Public

The charities must recognize that they are only able
to provide assistance because of the overwhelming gen-

erosity of the American people, and that the American
people, in turn, expect to see that these funds are pro-
vided to those in need promptly and equitably.

Another lesson from Oklahoma City—where ser-
vices are still being provided to victims seven years
after that tragic event—is that the needs of the victims
of the World Trade Center disaster for services and
funds will continue for decades. Thus, programs must
be carefully designed and funds prudently managed so
they remain available to meet evolving needs. The char-
ities cannot and should not spend all of the money
immediately. A coordinated process by which the chari-
ties account for their progress will demonstrate that
they are fulfilling their mission and remaining faithful
to their public trust.

My office has urged each charity to publicize, on a
regular basis, the amount of money it has received,
detailing how much it has spent and identifying the
purposes for which its funds have been targeted. For
those charities that are required to register with my
office, we also monitor administrative and fund-raising
costs through the annual reporting process.

Over the long term, I will work to expedite and
improve the charities” disclosure of their programs, pri-
orities and finances, to better inform and empower the
donating public.

IV. Vigilance Against Fraud and Abuse

While the volume of fraud has not reached the pro-
portions many had feared, we have seen evidence of
individuals taking advantage of the public’s charitable
impulses. Some have sought to raise funds from the
public, making references to the September 11 attacks,
implying that the funds raised will benefit specific
groups of victims of that tragedy. This has been particu-
larly evident with some solicitations purporting to ben-
efit law enforcement and firefighting organizations, by
entities that do not really raise any substantial funds for
such causes. There have also been some commercial
products sold with representations that proceeds will
benefit causes relating to September 11 relief, with the
sellers then failing to follow through on such commit-
ments. In still other cases, a few unscrupulous individu-
als have falsely claimed a connection to the tragedy and
have sought to profit from the generosity of an unsus-
pecting public.

Given the scale of this tragedy and the correspond-
ing scale of the charitable outpouring, we must remain
vigilant against fraud and waste if we are to preserve
public confidence in the charities doing the work so
desperately needed. Our responsibility in government
includes the obligation to move swiftly and aggressive-
ly to enforce the laws against those who mislead the

(Continued on page 32)
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(Continued from page 29)

donating public or defraud charities.” We are dedicating
substantial resources within the Department of Law to
that purpose, and are assisting many charitable agen-
cies with their own internal efforts to curb fraud and
abuse.

In addition, we are working with legislators on
both sides of the aisle, as well as with Governor George
Pataki, to address a number of deficiencies in the New
York State Executive Law provisions governing enforce-
ment actions against individuals and entities that
engage in fraudulent charitable solicitations. Many of
our proposed changes are contained in legislation cur-
rently advancing through the New York State Legisla-
ture in the form of S.5611 (Stafford)/A.871 (Morelle).
This legislation would, inter alia, address one problem
that has become especially troublesome in the wake of
September 11: misleading charitable solicitations that
use a New York mail-drop address to confuse the public
into believing that donations will benefit causes within
the state, when no such charitable programs are in fact
supported.8

“In the wake of the formation of several
hundred new charitable organizations
following September 11, my office is
closely monitoring the approvals grant-
ed by the Internal Revenue Service of
new tax-exempt organizations, to help
ensure that those required to register
with New York State do so promptly.”

Additionally, on October 10, 2001, Gov. Pataki
issued an executive order? supplementing law enforce-
ment’s arsenal of weapons against charities fraud. We
are currently working to develop legislation to make
some of these changes permanent, particularly those
that increase civil administrative penalties and permit
greater flexibility in their use. We are also developing
legislation to curb abuses in charitable telemarketing,
and better protect the public against misleading
attempts to associate charitable fundraising with public
safety causes such as firefighting.

V. Need for Ongoing Working Group

Because of the unprecedented scope of the World
Trade Center tragedy, the process of delivering aid to
victims will be long and complex, and many problems
will arise. As a result, I called for the creation of a work-
ing group of the major charitable organizations and vic-
tims groups, as occurred in Oklahoma City, to meet on

a regular basis and to address these problems as they
occur. Here, I encouraged the charities not only to
develop such a group, but also to include in the gover-
nance of the group representatives of the victims” orga-
nizations that have come together in response to this
tragedy.

The 9/11 United Services Group (USG) is just such
a working group. In February 2002, USG named five
victims’ representatives to its board of directors. These
representatives will assist USG in assessing the needs of
victims, their families and others affected by the events
of September 11, help it to examine both long-term and
unmet needs of victims, and provide advice on how to
serve them better. In addition, USG has proposed the
creation of an advisory council that will further allow
the group’s member organizations to better understand
the needs of the victims, their families and others affect-
ed.

VI. Monitoring Charities

In the wake of the formation of several hundred
new charitable organizations following September 11,
my office is closely monitoring the approvals granted
by the Internal Revenue Service of new tax-exempt
organizations, to help ensure that those required to reg-
ister with New York State do so promptly.

Already, several significant legal issues have arisen
within the universe of these new entities. Of particular
interest were the issues involved in the formation and
evolution of the “Twin Towers Fund,” a charity promot-
ed by Mayor Rudolph Giuliani in the days immediately
following September 11 as the official charity of the city
of New York, one aiming to support the families of the
uniformed services workers (police, fire, emergency
medical services) who were killed or injured in the dis-
aster. To enable that entity to get off the ground quickly,
funds were solicited and collected by a pre-existing not-
for-profit corporation controlled by the city of New
York, the New York City Public Private Initiatives, Inc.
(PPI).

Subsequently, PPI announced its intention to seek
court permission to transfer nearly $100 million in
unspent funds to the Twin Towers Fund, Inc. (TTF), a
new charity to be headed by Mr. Giuliani following his
departure from office. Under that proposal, TTF was to
assume PPI’s obligations to disburse additional charita-
ble assistance to the families of the rescue workers
affected by the September 11 tragedies at the World
Trade Center. New York State law mandates that a fund
transfer of this magnitude, being substantially all the
assets of the transferor, receive the approval of the state
Supreme Court, pursuant to a proceeding conducted on
notice to the attorney general.10

The purpose of my review of charitable transactions
of this type is to see that the consideration and terms
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are fair and reasonable, and that the transaction serves
the corporate purposes of the transferring organization.
In this case, I worked to structure the fund transfer in a
manner that would preserve the commitments made to
the PPI/TTF donors who, I concluded, had intended to
support the city of New York’s official charity. With
solicitations encouraged on the city’s own Web site and
the involvement of numerous prominent city officials, it
was reasonable to conclude that the indicia of “official”
accountability helped induce many donors to select
TTE, rather than one of the many private charities rais-
ing funds for September 11 relief. Similarly, I found that
the corporate purposes of PPI, designed to be an
umbrella organization to support and incubate projects
to benefit the city, were best promoted by an assurance
that the city itself would remain involved in some fash-
ion with the administration of these funds.

In response to my expressed concerns, TTF agreed
to take steps to preserve its ongoing accountability to
the city and to its donors and beneficiaries. TTF agreed
to structure itself so that the city’s current mayor would
name 20 percent of its board of directors plus an addi-
tional member of the board to represent the interests of
the charity’s beneficiaries. In addition, the city comp-
troller will have audit authority over TTF for the period
the transferred funds remain in its accounts. None of
these funds will be used for administrative costs;
indeed, 100 percent of the transferred funds are expect-
ed to be disbursed directly to the victims within 60 days
of court approval of the proposed transfer. Finally,
interested parties have an opportunity to submit to the
court their views regarding the proposed transfer, prior
to the court’s determination.

My goal in applying this long-standing provision of
New York charities law to an unprecedented transaction
was to protect the public interest, the interests of the
generous Americans who funded this charity with its
unique mission of aiding the families of rescue workers,
and most importantly, the interests of the families of
those heroic victims. With the cooperation of both the
current and former mayors, I believe we have estab-
lished an appropriate framework of accountability that
will allow TTF to fulfill its public trust.

Conclusion

There are not always obvious or “right” answers in
the post-September 11 charitable world, but, as the
guardian of charitable assets in New York, I have urged
the importance of having all of us—the regulators, char-
ities and beneficiaries—communicate and coordinate
our respective approaches to these issues. Although
each charity has its own unique mission, all have come
to recognize that the events of September 11 demanded
a team response. Only through an ongoing cooperative
effort can we possibly hope to provide meaningful and
sustained care for the victims of this terrible tragedy.

This cooperation is essential if the charities are to main-
tain the confidence and faith of the American people—
faith not only in wise use of the donations raised for
this crisis, but also in the integrity of our great tradition
of private philanthropy.

Endnotes
1. The Chron. of Philanthropy, March 7, 2002.
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the loved ones of the victims killed in the terrorist attacks.
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The Organized Bar in Public Service

By Patricia K. Bucklin

If it’s true, as the ancient
Greek playwrights wrote, that
tragedy ennobles us, then Sep-
tember 11, 2001, when thou-
sands of citizens leading very
ordinary lives responded with
extraordinary courage and
compassion as the unfath-
omable unfolded before their
eyes, became a day when a
city and then a nation rose to
inestimable heights.

As rescuers, victims, their families and colleagues
experienced immeasurable grief, shock, and horror,
those of us who were fortunate enough to be far
removed from what would become “ground zero” con-
sidered ways in which we could lend assistance in this
catastrophe.

As one NYSBA leader would come to say as the
day drew to a close, “I am not trained to mend broken
bones or search for the living amidst mountains of rub-
ble. But I can use my skills as a lawyer to help victims
deal with the practical details that surely will follow.”

It was against this backdrop that the largest volun-
tary statewide association of lawyers in the nation
moved into action. Drawing from their expertise in the
law, sections, committees, rank-and-file members, and
staff were quick to recognize the kinds of issues that
would now impact thousands of individuals and fami-
lies:

e families who lost breadwinners and would need
immediate financial assistance;

e families who would need proof of death to access
insurance and other benefits;

e attorneys who lost offices, equipment, client files
and documents;

¢ clients who had no way of knowing where or
how to locate their attorneys.

Drawing on Our Core Strengths

More than 700 NYSBA members were part of teams
that volunteered their services in at least one of the fol-
lowing ways:

¢ provided on-site consultations for victims and
family members at one of the disaster relief cen-
ters;

e provided direct and continuing legal representa-
tion to victims and families.

* donated office space to displaced lawyers;
¢ offered to lend/share equipment;
e provided staff support to affected colleagues;

* assisted colleagues with cases and helped with
document recovery, and;

Sections and committees mobilized quickly, furnish-
ing volunteers for the disaster relief effort and sharing
the depth and breadth of their knowledge in helping to
produce answers for the frequently asked questions sec-
tion of the NYSBA-WTC Web site.

Our Trusts and Estates Law Section helped craft
procedures for expedited death certificates, and would
serve as guardians ad litem to children now orphaned.
The Tax Law Section worked with the state Department
of Taxation & Finance to provide pro bono tax lawyers.
Trial Lawyers Section members helped develop an
Attorney Hardship Affidavit for lawyers in what would
become known as the “frozen-zone,” to allow them
additional time in pending cases. The Committee on
Mass Disaster Response provided direct intake services
to families and worked closely with SEMO, FEMA and
other relief agencies at the disaster relief sites in New
York City.

“As one NYSBA leader would come to
say ...l am not trained to mend bro-
ken bones or search for the living
amidst mountains of rubble. But | can
use my skills as a lawyer to help victims
deal with the practical details that surely
will follow.””

Others Step Forward to Aid the Profession

Assistance would also come from many of our busi-
ness partners, and from one unlikely source. New York
Lawyers Diary and Manual aided both the public and the
profession by allowing us and other bar associations to
post on their Web site a comprehensive listing of
address changes for lawyers forced to relocate as a
result of the disaster. Additionally, through MicroLaw,
Inc., we offered on our Web site access to “Legal

34 NYSBA Government, Law and Policy Journal | Summer 2002 | Vol. 4| No. 1



TechAid,” which enabled lawyers to find the technical
assistance and products they’d need to restart their
practices. Lexis and LoisLaw offered products at
reduced rates to assist affected lawyers.

In addition, more than 30 letters were received by
then President Steven C. Krane from bar presidents
throughout the country and the world, including one
from the Central Bar of Iran, offering condolences and
pledging support.

“At a time when man'’s inhumanity to
man was never more manifest, our
response as an Association was never
more humane.”

Our Courts Would Not Cower

On the night of September 11, Chief Judge Judith S.
Kaye announced that terrorism would not prevail and
that the court system would remain functioning despite
the horrific destruction that took place earlier in the
day. She, Chief Administrative Judge Jonathan Lipp-
man, and the entire court system worked nothing short
of a miracle in keeping the courts and the justice system
operating. Their courage and leadership, especially in
those uncertain and apprehensive days immediately
after September 11, served to both inspire and amaze
the profession and the public.

Less than a week after the attacks on the World
Trade Center, our toll-free disaster assistance telephone
number was active and our Web site was providing
vital information and late-breaking legal news impor-
tant to victims and lawyers. Our “hotline” continued
well into this summer serving the families of the dead,

victims, lawyers who were displaced from their offices
(more than 14,000 in the WTC and adjacent neighbor-
hoods), and clients who needed help locating their
lawyers. To date, more than 1,000 calls and e-mails have
been logged.

And now, one year later, as workers finish the grim
task of counting body parts and city leaders struggle
with defining what will serve as the appropriate lasting
monument to that grim day, we search for order out of
utter disarray and for meaning out of destruction. Yet,
we can measure our response. The organized bar was
able to act effectively to meet the needs of the public
and the profession in a crisis of historic proportions;
and our Association cooperated fully and unstintingly
with state and federal government agencies and offi-
cials, as well as the court system.

At a time when man’s inhumanity to man was
never more manifest, our response as an Association
was never more humane. We utilized our greatest
assets—our members and their keen knowledge of the
law, legal procedures, and regulations.

What began as a balmy but otherwise very ordinary
late summer day became a day frozen in time, one that
will live forever in our collective memory. By day’s end,
we had seen buildings, once viewed as unyielding, col-
lapse like straw huts and saw scores of people jump to
their death rather than face the raging inferno 90 floors
above. But, in the days that would follow, we would see
the best of what a city, a nation and a profession could
do under the most trying circumstances we have faced
in more than 60 years. And, we saw heroes emerge as
the law prevailed over chaos and fear.

Patricia K. Bucklin is the Executive Director of the
New York State Bar Association.
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The Workers’ Compensation Board’s Response to the
Death Claims Arising from September 11, 2001

By Robert R. Snashall and Cheryl M. Wood

On the morning of Sep-
tember 11, 2001, as on other
working days, tens of thou-
sands of people were attend-
ing their jobs at New York
City’s World Trade Center.
Completed in the 1970s, the
World Trade Center was a 16-
acre complex in lower Manhat-
tan containing seven office
buildings, shopping areas,
eateries and transportation
links, including two 110-story
towers, at which over 50,000
people worked on a daily basis. At 8:45 a.m. on that day,
American Airlines Flight 11, carrying 92 individuals, was
intentionally flown by terrorists into 1 World Trade Cen-
ter, the 110-story north tower, causing destruction, explo-
sions and fire. Approximately twenty minutes later,
United Airlines Flight 175, carrying 65 individuals, was
intentionally flown into 2 World Trade Center, the 110-
story south tower, causing additional destruction, explo-
sions and fire. By 10:29 a.m. that day, both towers had
totally collapsed after thousands had exited but before
thousands more could be evacuated. The impacts and
resulting collapses created a scene of mass destruction
and death, with thousands losing their lives and numer-
ous others sustaining various injuries.

Robert R. Snashall

As many individuals were in some manner in the
course of their employment at the time of the attack, an
injured individual or the dependents of a deceased
employee may be entitled to workers” compensation
benefits. The Workers” Compensation Law (WCL) pro-
vides medical benefits! and wage replacement benefits?
to workers who are injured due to an accident or occu-
pational disease that arises out of and in the course of
employment. In addition, the WCL provides death bene-
fits to statutorily identified dependents of workers who
die as a result of an accident or occupational disease that
arose out of and in the course of employment.3

The New York State Workers” Compensation Board
(the “Board”) is responsible for adjudicating claims for
workers’ compensation benefits.# The Chair of the Board
is the Chief Administrative Officer of the Board.5 As of
September 11, the Board employed approximately 1,685
employees statewide, with 11 District offices and 30 ser-
vice centers throughout the state. Three-hundred-ninety
of those employees worked at the Board’s offices in New
York City, with the employees in the Brooklyn office
actually witnessing the tragic events unfold across the

East River in lower Manhat-
tan. Since September 11, the
Board has received approxi-
mately 6,300 claims related to
the attacks on the World Trade
Center. Of those claims,
approximately 2,200 were
death claims and approxi-
mately 4,100 were injury
claims. To provide perspec-
tive, the Board typically
receives approximately 400
death claims per year.

Cheryl M. Wood

Considering the significant
number of claims, especially the unprecedented number
of death benefit claims, it was clear to the Board that in
order to honor its commitments to the victims and the
families of victims, alternative methods for resolving
claims quickly and efficiently needed to be devised. In
addition, due to the nature of the tragedy and the
response by employers, carriers, the public and the gov-
ernment, novel legal issues would need to be resolved.
All of this was especially true for claims for death bene-
fits. This article will examine the Board'’s response to the
death claims that arose from the terrorist attacks on the
World Trade Center.

Governor Pataki’s Executive Orders

Immediately following the attack, Governor George
E. Pataki responded by exercising his authority under
the New York State Constitution and the laws of the
state, to issue over 50 executive orders. Pursuant to Exec-
utive Law § 28, the Governor issued Executive Order
No. 113, declaring a State Disaster Emergency within the
territorial boundaries of New York State. This Executive
Order, pursuant to Executive Law § 29, also directed
state agencies to

take all appropriate actions to assist in
every way all persons killed or injured
and their families, and protect state
property and to assist those affected
local governments and individuals in
responding to and recovering from this
disaster, and to provide such other assis-
tance as necessary to protect the public
health and safety.

In addition to declaring a State Disaster Emergency,
a vast majority of the executive orders suspended provi-
sions of law pursuant to the Governor’s authority under

36 NYSBA Government, Law and Policy Journal | Summer 2002 | Vol. 4| No. 1



Executive Law § 29-a. On October 11, 2001, Governor
Pataki signed Executive Order No. 113.35 to temporarily
suspend the requirement for injured workers or those
claiming death benefits due to the death of a worker
from the tragedy to notify the employer of the injury or
death within 30 days. Further, it suspended the require-
ment that the notice be in writing and signed. The
removal of this provision addressed practical issues
regarding the catastrophe, but also provided a level of
security for the survivors and families by enabling them
to address immediate issues of concern without fear of
losing their right to collect workers” compensation bene-
fits. The temporary suspension has been extended every
thirty days by additional executive orders.

Workers' Compensation Board Response

Executive Team Actions

At the Governor’s direction, the Board acted to
award the thousands of families of victims the benefits
they were entitled to under the law. In order to imple-
ment a coordinated and comprehensive response, the
Chair assembled a team of individuals representing
executive staff and operations staff from all offices and
bureaus. It included the Board’s Executive Director,
Deputy Executive Director of Information & Manage-
ment Services, Deputy Director of Regulatory Affairs,
General Counsel and the Special Counsel to the Chair.
The team met daily from September 12th through the
14th, and weekly thereafter, to discuss the magnitude of
the tragedy, assess potential responses, and plan and
implement response.

This response had many parts. A major component
was outreach, which had two functions: 1) assist victims
and the families of victims in obtaining benefits, and 2)
gather information to help respond knowledgeably to
the crisis. This included the establishment of an informa-
tion booth at the Family Assistance Center, located at
Pier 94 in Manhattan, where citizens could speak with
claims examiners. The booth was staffed seven days a
week by over 35 Board employees. Some individuals
were able to file their claims right at the booth.

In addition, a toll-free hotline was established for
victims and families to contact the Board’s Advocate for
Injured Workers. This hotline was staffed twelve hours a
day, seven days a week, for three months. The Board
also provided a link on its Internet Web site to a special
section devoted to important numbers, information and
forms for victims and families.

The Board also accommodated organizations that
needed to disseminate information to their members.
Immediately following the terrorist attacks, the Chair
conducted outreach meetings with the Workers” Com-
pensation Bar Association, the New York State Associa-
tion of Self-Insureds, the American Insurance Associa-
tion, the Communication Workers of America, the

International Brotherhood of Electrical Workers, the New
York State Business Council, the AFL-CIO, the American
Insurance Association, and the International Association
of Industrial Accidents Boards and Commissions. The
Chair informed these organizations of the Board’s activi-
ties and encouraged further communication.

The Board’s Office of General Counsel was vested
with the responsibility of coordinating with the New
York State Emergency Management Office (SEMO) and
the New York State Crime Victims Board. To enable the
sharing of information between the Board and the Crime
Victims Board, the two agencies entered into an agree-
ment drafted by attorneys in the Office of General Coun-
sel. With this agreement, the Crime Victims Board was
able to use the Board’s electronic files. In addition, the
Office of General Counsel ensured that information was
shared with SEMO.

The Office of Special Counsel was charged with con-
tacting and coordinating with the New York State
Department of Health and New York City to identify the
individuals lost. Due to the unique circumstances of the
disaster, there was no complete list. The Office of Special
Counsel therefore contacted numerous sources to obtain
the necessary information.

A significant part of the outreach focused on the
workers’ compensation carriers and self-insured
employers. The magnitude of the disaster left thousands
of families in financial hardship. Following the state’s
action to continue wages to its deceased employees, the
Chair sent a letter encouraging all carriers and self-
insured employers to treat this disaster with a high pri-
ority and to use WCL § 21-a to make compensation pay-
ments without prejudice and without admitting liability.
Pursuant to this provision, an employer, or its carrier, if
unsure of the extent of its liability, may nevertheless
begin compensation payments and continue them for
one year, with no prejudice and no admission of liability.
If the employer or its carrier continues payment beyond
one year, then liability is deemed admitted. Many
employers and carriers exercised the option to begin
making payments.

Workers’ Compensation Board Resolution

To ensure the efficient, proper and compassionate
resolution of the numerous death claims, the Board fur-
ther streamlined its administrative and adjudicatory
processes. In the usual case, a death certificate must be
submitted to the Board to establish a claim for death
benefits. A particularly dreadful aftermath of the horror
of the terror attacks was the large number of missing vic-
tims presumed to be dead. Generally, New York law
requires that the family of a missing person wait three
years to obtain a death certificate.” To ensure immediate
assistance to victims, the Chair convened an emergency
session of the Board on September 25, 2001, and intro-
duced a resolution, which was unanimously adopted, to
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suspend the requirement for a death certificate in claims
for death benefits arising from the events of September
11.

The Board is empowered pursuant to WCL § 142 to
hear and determine all claims for compensation or bene-
fits under the WCL and “to make conclusions of fact and
rulings of law.”8 Recognizing itself “as the statutorily
authorized finder of fact in workers’ compensation cases
having every right and obligation to judicial notice of
accepted facts and to draw reasonable inferences from
such facts for the purpose of administering the WCL,”
the Board took judicial notice of the facts stated in the
resolution and eliminated the death certificate require-
ment. Action was taken

in an effort to accomplish the BOARD’S
statutory and moral duty to process
applications for benefits in as timely and
efficient a manner as possible, given the
circumstances, in order to enable the
families of these missing workers to
obtain desperately needed benefits of
the WCL in this their time of need.

The Board also authorized the creation of an alterna-
tive system of establishing death to process the claims,
including the submission of proof by affidavit.

With the resolution in place, the Board completed
organizing an adjudication team and a new plan to
specifically process claims related to the events of Sep-
tember 11, 2001.

Utilization of Technology

A major consideration was to maintain the high level
of services provided to claimants across the state with
injuries unrelated to the September 11th attacks. To that
end, a team consisting of judges and 35 Board personnel
from across the state was organized to ensure that no
part of the state was short-staffed or underserved. A
director was named to head the team and oversee the
processing of claims and their adjudication.

Due to recent enhancements in the Board’s technolo-
gy, the agency was equipped to handle the challenges
presented by the September 11-related workers” compen-
sation claims. A state-of-the-art computer network con-
necting the Board’s 41 offices across the state certainly
helped. The Board'’s electronic case folder system allows
immediate, remote and simultaneous access to the
Board'’s records on individual claims. Through the use of
its electronic imaging network, the Board was able to
distribute the increased caseload generated by the disas-
ter to offices across the state. The Board was also able to
electronically segregate the claims associated with the
terrorist attacks so that their filings and progress could
be monitored daily.

Additionally, the Board created a virtual claims team
so personnel in all districts, including Buffalo, Bingham-
ton and Albany, were able to work on these cases and
provide services. Hotlines were established, and tele-
phone calls were distributed across the state with claims
examiners from all offices standing by to answer ques-
tions and provide comfort to victims and families seek-
ing assistance.

Affidavit and Streamlined Adjudication

Authorizing the use of an affidavit to submit proof,
the Board alleviated the need to submit a death certifi-
cate or to appear for a hearing before the Board in order
to receive benefits. In the usual case, the claimants must
appear at a hearing to provide information regarding
their relationship to the deceased, information about the
dependents of the deceased, and any information about
the circumstances of the deceased’s death. To spare the
families of victims from having to undergo this question-
ing, to prevent delay due to limited hearing time, and to
replace the need for death certificates, the affidavit was
created.

The adjudication process was also modified. Rather
than scheduling a hearing, when the Board received the
employer’s report or the compensation claim, a packet
was sent to the victim’s family containing the general
affidavit with explanatory instructions. Upon receipt of
the completed affidavit, and the supporting documenta-
tion,” the Board would simply issue a decision wherever
there was no dispute. The decision established the case
and determined the average weekly wage, the appropri-
ate recipients of the benefits, and the amount of the ben-
efits.

All cases with controversies would be referred to the
hearing process. In order to ensure the prompt handling
of death benefit cases related to September 11, 2001, the
Board designated all such cases as “expedited.” Pur-
suant to WCL § 25(3)(d), cases may be placed on the
expedited hearing calendar when deemed necessary.
When a case proceeds as expedited, stiff penalties apply
for any unjustified delays. Therefore, increased incen-
tives exist for all parties to be prepared and to resolve
issues quickly.

The adjudication team is comprised of judges from
around the state. The Board provided training for the
judges prior to the start of hearings on the particular
legal issues and medical complaints they might
encounter.

Additional Issues

September 11th Victim Compensation Fund

The Air Transportation Safety and System Stabiliza-
tion Act (ATSSSA),10 created the September 11th Victim
Compensation Fund of 2001 (VCEF),! to provide com-
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pensation to those who were injured or to the families or
dependents of those killed.

In determining the award to be paid by the VCE, the
amount of compensation must be reduced by the
amount of collateral source compensation the claimant
has received or is entitled to receive.!2 The term “collat-
eral source” is broadly defined in the Act.

Potential claimants of the VCF were concerned
about the reduction of the award from the VCF due to
the receipt of workers” compensation benefits. In
response to the numerous concerns, the commentary to
the final regulations clarified that, where collateral
sources are death benefits that provide periodic pay-
ments subject to adjustment or termination depending
on unpredictable, contingent or unknown future events,
the Special Master who administers the VCF!3 has dis-
cretion not to require a full deduction of the amount of
the collateral source. For example, “the Special Master
has determined that workers” compensation benefits that
are payable only if the spouse does not re-marry will
only be offset to the extent they have already been
paid.”1* On the other hand, if the benefits can be reason-
ably computed, such as periodic payments to children
until the age of 18, there will be an offset.1>

September 11th Victims & Families Relief Act

Many family members of victims who were receiv-
ing workers” compensation benefits were concerned that
if they received an award from the VCF they would lose
their workers” compensation benefits. WCL § 29 grants
the employer and the workers” compensation carrier a
lien on the proceeds of any action against a third-party
tortfeasor for compensation benefits it has paid. The lien
will be reduced by the employer and compensation car-
rier’s equitable portion of the reasonable and necessary
costs, including attorney fees, incurred in obtaining the
recovery.

Additionally, WCL § 29 provides that the employer
and compensation carrier have a credit, or offset, for
future benefits, if the amount of the third-party recovery
exceeds the lien. This section also provides that the
claimant must obtain the consent of the compensation
carrier before settling any action in order to preserve the
right to receive future workers’ compensation benefits.
In other words, if the claimant does not request and
obtain the consent of the carrier before settling an action,
the claimant will be precluded from future benefits.
Finally, WCL § 29 provides that if the claimant fails to
bring an action within six months or within one year
from the date the action accrued, in this case September
11, 2002, the cause of action is assigned to the carrier.

Section 405(c)(3)(B)(i) of the ATSSSA provides that
upon submittal of a claim to the VCE, the claimant
waives the right to file a civil action in any court for
damages related to September 11, 2001, and that the

United States has the right of subrogation with respect to
any claim it paid. The Final Rules contain a provision,
entitled Subrogation, which provides that:

Compensation under this Fund does not
constitute the recovery of tort damages
against a third party nor the settlement of a
third party action, and the United States
shall be subrogated to all potential
claims against third party tortfeasors of
any victim receiving compensation from
the Fund. For that reason, no person or
entity having paid other benefits or compen-
sation to or on behalf of a victim shall have
any right of recovery, whether through sub-
rogation or otherwise, against the compensa-
tion paid by the Fund.16

Based upon this language, a claimant’s submission
of a VCF claim does not constitute a compromise of a
third party action and, therefore, a lien cannot attach.
Case law supports this conclusion by suggesting a reluc-
tance by the courts to recognize the section 29 rights of
employers and compensation carriers when the assertion
of those rights could upset the purpose and intent of the
federal statutory provision.1”

To alleviate the concern of victim’s families, Gover-
nor George Pataki enacted the September 11th Victim
and Families Relief Act.18 The Act, which took effect
immediately upon signing, adds a new subdivision 1-b
to WCL § 29 to provide that a carrier or self-insured does
not have a lien or right of offset on the proceeds of any
award from the September 11th Victim Compensation
Fund of 2001.

Memorial Services

An issue that arose shortly after September 11, 2001,
was whether the WCL provided reimbursement for
expenses incurred when the family held a memorial ser-
vice, rather than a funeral for a victim of the tragedy
whose body was not recovered. WCL § 16(1) provides
that funeral expenses shall be awarded when injuries
result in death. This provision also authorizes the pro-
mulgation of regulations regarding funeral expenses and
the maximum fees paid. This subdivision does not
define funeral expenses. The regulations set the maxi-
mum at which funeral expenses will be reimbursed and
defines funeral expenses to include, but not be limited
to, “grave sites; headstone; organist; priest, minister,
rabbi or other officiant; removal from hospital; casket;
vault; chapel rental; embalming; preparation fees; hearse;
cemetery fees including plot; death certificates; newspa-
per ad; and cremation costs.”19

While neither the statute nor regulation explicitly
provide for reimbursement for memorial service expens-
es, neither do they explicitly prohibit such reimburse-
ment. A review of the items specifically listed in the reg-
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ulation reveals that many are identical to those incurred
from a memorial service. Since its passage, the courts
have held that the workers” compensation law is to be
liberally construed to serve the underlying purposes and
in favor of the workers and their dependents.?0 There-
fore, in light of the extraordinary situation, the purpose
of the WCL and the law itself, the Board has ordered
payment for, and reimbursement of, memorial services
expenses. The workers” compensation insurance carriers
have not objected to those orders.

Continued Payment of Wages

After the tragedy, many employers continued to pay
victims, many of whom had perished. WCL § 25(4)(a)
provides that if the employer makes advance payment of
compensation or made payments to an employee in like
manner as wages, it is entitled to reimbursement, pro-
vided the claim for reimbursement is filed before an
award is made. If a request for reimbursement is not
filed before award of compensation is made, the reim-
bursement is waived. In usual cases, any advance pay-
ment of wages is made to the injured employee. When
reimbursement is requested, the insurance carrier reim-
burses the employer and any duplicate payments are
deducted from future workers’ compensation payments
to the employee. The continued payment to deceased
employees has raised issues regarding the reimburse-
ment of employers. The Board is exploring its options
with regard to this matter.

The Aggregate Trust Fund

A further outstanding issue is whether or when the
Board will require the payment of the present value of
all unpaid death benefits into the Aggregate Trust Fund.
WCL § 27 authorizes the Board, at its discretion, at any
time, to compute and permit or require the payment into
the Aggregate Trust Fund created by this section, the
present value of unpaid death benefits along with an
additional sum for administration expenses. Since sur-
viving spouses receive death benefits for life or until
remarriage, the amount of such a deposit could be sig-
nificant. With the number of death claims, the effect of
ordering such deposits must be considered. In addition,
it is not clear what effect such a deposit would have on
the calculation of an award from the VCF. The Board is
continuing to monitor the situation, to determine the
appropriate course of action.

Conclusion

The ability of the Board to process the unexpected
2,200 death claims, without diminished services to all
other cases pending with the Board, would not have
been possible without Governor Pataki’s initiatives in
reforming the workers” compensation system, through

legislative changes and the allocation of resources. With-
out the support of the legislature for the statutory
changes and the Board’s initiatives, it would not have
had the capacity to respond effectively. Further, the
cooperation, dedication, teamwork and professionalism
of the 1,700 Board employees was essential to the
Board'’s ability to provide benefits quickly to those in
need. The Board is also appreciative for the dedicated
efforts of the entire workers’ compensation constituent
community during this difficult time. The contributions
and support of all of these parties enabled the Board to
meet the many and varied challenges presented as a
result of the events of September 11th and to develop
creative ideas and procedures that may benefit all work-
ers’ compensation claimants in the future.
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Discriminatory Treatment on the Roadways:
Pretextual Traffic Stops of Middle Easterners After

People v. Robinson
By Alicia R. Ouellette

Less than a month after
the September 11, 2001, terror-
ist attacks, the New York
Court of Appeals heard oral
argument in three criminal
cases with no apparent rela-
tion to the attacks or their
aftermath.! The Court’s deci-
sion in those cases,2 however,
may have a profound impact
on people of Middle Eastern
descent in light of other post-
September 11 changes. The
decision puts the Court’s imprimatur on pretextual traf-
fic stops, “traffic infraction stops that would not have
been made but for the aim of the police to accomplish
an otherwise unlawful investigative seizure or search.”3
Thus, the decision limits the rights of members of popu-
lations targeted by the police by making them subject to
seizure for even the most minor traffic offenses.* Post-
September 11 regulatory and legislative changes target
people of Middle Eastern descent® for investigation,
and Justice Department policy now empowers local
police to act as agents against terrorism.¢ As a result,
targeted pretextual traffic stops of people of Middle
Eastern decent are a very real threat on New York’s
roadways.

This article first examines the pretext stop decision,
People v. Robinson, to explain how the New York Court
of Appeals came to limit protection against illegal
search and seizure. The article then explores how public
opinion and policy toward ethnic profiling has changed
since September 11. In particular, the article argues that
many public officials and public policies now accept
profiling of Middle Easterners as a valid law enforce-
ment tool. Next, the article shows how federal and state
governments have directly enlisted local police in inves-
tigating and tracking Middle Easterners in the United
States. Finally, the article concludes that the effect of
Robinson and other post-September 11 changes is a chill-
ing one: New York police, as designated agents against
terrorism, armed with the right to stop anyone in a car
as long as a minor traffic offense can be identified, may
now view their mission as targeting people who appear
to be Middle Eastern, Arab or Muslim for stops on the
roadways.

A. People v. Robinson

In People v. Robinson, a 4-3 decision authored by
Judge George Bundy Smith, the Court’s only African-
American judge, the New York Court of Appeals held
that the state’s constitutional protection against unrea-
sonable searches and seizures,” like the federal Fourth
Amendment,® does not prohibit the police from stop-
ping drivers on the pretext of a traffic offense.” Even if
the officer pulls a driver over because of her race or on
less than reasonable suspicion of criminal activity, the
stop does not violate the prohibition against illegal
search and seizure if the officer had reasonable suspi-
cion the driver committed some traffic offense.10 The
traffic offense may be so minor as to be regularly
ignored, like having an air freshener hanging from a
rear view mirror or momentarily traveling a few inches
over the white line.1l “Neither the primary motivation
of the officer nor a determination of what a reasonable
traffic officer would have done under the circumstances
is relevant” to the constitutional inquiry.!2 The practical
result of the ruling is to “legitimize[] police stops of
motor vehicles for any reason. . . . ‘[A]ny citizen [is] fair
game for stop, almost any time, anywhere, virtually at
the whim of the police.””13

The Robinson decision dramatically changed search
and seizure law in New York. Courts in this state had
been unanimous in condemning pretextual stops,!4 at
least until the Supreme Court’s 1996 decision in Whren
v. United States. 5 In Whren, the Court held that the
Fourth Amendment does not protect citizens against
pretextual traffic stops. The defendants in Whren were
stopped after police observed a car with temporary
license plates remaining at an intersection “for what
seemed like an unusually long time.”16 The officers sus-
pected drug activity and made a U-turn toward the car.
The car sped off without signaling. The officers pulled
the vehicle over and confiscated cocaine. The defen-
dants contested the search on the ground that the offi-
cers used the alleged traffic infraction as a pretext to
investigate drug activity, for which the officers did not
have reasonable suspicion.!” The defendants argued
that the reasonableness of the investigatory stop under
the Fourth Amendment should be evaluated according
to whether the police officer had reasonable suspicion
that the defendant had committed the crime for which
the officer actually hoped to obtain evidence.18
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The Supreme Court rejected the defendants’ argu-
ment. The Court stated that its prior cases “foreclose
any argument that the constitutional reasonableness of
traffic stops depends on the actual motivations of the
individual officers involved.”1 “Subjective intentions,”
according to the Court, “play no role in ordinary, proba-
ble-cause Fourth Amendment analysis.”20 The Court
held that where a police officer has probable cause to
detain a person for a traffic violation, the seizure does
not violate the Fourth Amendment even if the traffic
violation is used as a pretext to investigate some other
matter.2!

Following Whren, the lower courts in New York
split as to whether the state constitutional prohibition
against unreasonable searches and seizures provided
any greater protection.?2 The Court of Appeals faced the
issue in October 2001. The court heard three cases
together, Robinson, Reynolds, and Glenn.

In the lead case, People v. Robinson, New York City
police officers on night patrol in the Bronx were
assigned to follow taxicabs to prevent robberies.2> The
officers observed a livery cab speed through a red light.
They pulled the cab over to give the driver a leaflet on
safety. One officer noticed that the defendant, a passen-
ger in the cab, was wearing a bulletproof vest. The offi-
cer then saw a pistol on the floor of the cab when he
ordered the defendant to get out.

On trial for weapon and vest charges, the defendant
moved to suppress both pieces of evidence on the
ground that the officers used a traffic infraction as a
pretext to search the occupant of the car. At the hearing,
the officers admitted that they had no intention of giv-
ing the driver a summons for the traffic violation. Nev-
ertheless, the motion was denied and the defendant
was convicted.?* The Appellate Division, First Depart-
ment, applied Whren and affirmed.?>

In People v. Reynolds, the second case, a police officer
observed a man he knew to be a prostitute enter the
defendant’s truck.2¢6 Suspecting solicitation of prostitu-
tion, the officer followed the truck and ran a computer
check on the license plate. Upon learning that the vehi-
cle’s registration had expired two months earlier, the
officer stopped the vehicle. The defendant was arrested
and subsequently charged with driving while intoxicat-
ed and operating an unregistered motor vehicle. In this
case, the charges were dismissed by the trial court
because the stop was a pretext to investigate prostitu-
tion; an appellate term of the Supreme Court affirmed.?”

In People v. Glenn, the third case, police observed a
Manhattan livery cab make a right hand turn without
signaling.28 When an officer noticed one of three pas-
sengers in the back seat lean forward, the police
stopped the vehicle to investigate whether a robbery
was in progress. There was no robbery, but the police
found cocaine in the cab and on the defendant in per-

son. The defendant’s suppression motion was denied,
and the Appellate Division, First Department, adopted
Whren, and held that the officer’s probable cause to
believe that the driver turned without signaling justi-
fied the stop.?

The Court of Appeals majority—Judges Smith, Wes-
ley, Rosenblatt, and Graffeo—approved Justice Scalia’s
reasoning from Whren. In the opinion by Judge Smith,
the majority ruled that probable cause to believe that a
traffic infraction has been committed justifies stopping
the automobile under Article I, section 12 of the New
York State Constitution. Adopting the Supreme Court’s
rationale, the majority explained that, “[iln making that
determination of probable cause, neither the primary
motivation of the officer nor a determination of what a
reasonable traffic officer would have done under the
circumstances is relevant.”30

The majority said that Court of Appeals” precedent
had never required courts to inquire into the subjective
intent of police officers when considering the legality of
roadside stops. Moreover, the majority expressed con-
cern that a rule requiring courts to look into the subjec-
tive intent of police officers for pulling over a car would
be unworkable. The majority further asserted that dis-
senters’ fear about the discriminatory treatment of
minorities by police was misplaced. Recognizing that
“discriminatory law enforcement has no place in our
law,” the majority insisted that the relief for any dis-
criminatory treatment lies in a cause of action for viola-
tion of constitutional equal protection.3!

The dissent, authored by Judge Levine and joined
by Chief Judge Kaye and Judge Ciparick, would have
held that traffic stops are impermissible under the state
Constitution if a reasonable police officer with traffic
enforcement responsibilities would not have stopped
the vehicle for the traffic infraction.32 The dissenters
argued the state’s guarantee against illegal search and
seizure prohibits arbitrary police conduct.33 Pretextual
stops, although accompanied by probable cause to
believe a traffic infraction has occurred, nonetheless do
permit arbitrary police conduct. Contrary to the majori-
ty’s insistence, “the existence of probable cause that the
infraction was committed is manifestly insufficient to
protect against arbitrary police conduct.”3* As Judge
Levine elaborated:

First, motor vehicle travel is one of the
most ubiquitous activities in which
Americans engage outside the home.
Second, it is, by an overwhelming mar-
gin, the most pervasively regulated
activity engaged in by Americans.
Because virtually every aspect of the
operation and equipping of motor vehi-
cles is codified, the Whren petitioners’
assertion—that “since * * * the use of
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automobiles is so heavily and minutely
regulated that total compliance with
traffic and safety rules is nearly impos-
sible, a police officer will almost invari-
ably be able to catch any given motorist
in a technical violation”—was so self-
evidently true that it went unchal-
lenged.3

The dissent further argued that the statistics showing
that pretextual stops are conducted against a dispropor-
tionately high number of African-Americans confirm
the danger of giving the police the “wide discretion to
engage in investigatory seizures, only superficially
checked by the probable cause requirement.”3¢ The the-
oretical existence of a constitutional tort claim is no
comfort, said the dissent, because it is practically
impossible to establish a viable claim based on inten-
tional discriminatory treatment.3”

“Under Robinson, an officer can stop

a motorist, solely because he appears
to be Middle Eastern, if he has a
broken headlight or a pine air freshener
hanging in the rearview mirror.”

B. U.S. Department of Justice Actions and Other
Factors

Much evidence exists that the outcry against profil-
ing by race or ethnicity prior to September 11 has been
replaced by an official policy, overwhelmingly support-
ed by the public, that makes profiling of people with
ties to the Middle East good law enforcement practice.

Almost immediately after the terrorist attacks, the
federal government scuttled its efforts to make racial
profiling a federal crime.38 Before September 2001, Pres-
ident Bush and Attorney General John Ashcroft had
moved to make racial profiling by law enforcement
agencies a federal crime.3 After the attacks, Ashcroft
knocked the proposed law off the table.

Next, the government singled out Middle Eastern-
ers as potential terrorists. In the weeks following the
attacks, over 900 people, almost all of Middle Eastern
descent, were arrested or detained.*0 Congress passed
legislation that allows the indefinite detention of any-
one deemed a “threat” to national security.*! The
Department of Justice then sought to interrogate over
5,000 men, the overwhelming majority from the Middle
East.#2 In the following months, thousands of Middle
Eastern resident aliens were questioned and several
Arab-Americans spent weeks in jail without having
been charged.*3 The Department of Justice then
announced rules giving FBI agents working on detect-

ing terrorism leeway to attend mosques without first
having evidence of wrongdoing.44

Ashcroft is now pushing regulations that would
require tens of thousands of Muslim and Middle East-
ern visa holders to register with the federal government
and submit to fingerprinting.4> The regulations would
require dissemination of the information to law enforce-
ment agencies.

Apparently, the public largely approves of the
crackdown.#¢ In fact, one nationwide public opinion
poll showed that nearly seven in ten Americans believe
law enforcement should be able to randomly stop peo-
ple fitting the profile of a terrorist, even if that profile is
defined as a person of Arab descent.#” Another found
that 54 percent of Americans approve “of using racial
profiling to screen Arab-male airline passengers.”48
Even formerly adamant opponents of racial profiling,
such as Senator Dianne Feinstein of California, have
stated publicly that the fear of racial profiling is imped-
ing good law enforcement.%

In addition to adopting a policy that favors target-
ing Muslims or Middle Easterners, the federal govern-
ment has enlisted local police in the cause.?0 Attorney
General Ashcroft first asked local police to help the Jus-
tice Department interview over 5,000 predominantly
Middle Eastern men.5! In March, he again prevailed
upon local police to engage in a second round of inter-
views with non-immigrants from predominantly Mus-
lim countries.>2 He now seeks regulations that would
provide local police with information about tens of
thousands of Muslim and Middle Eastern visa holders
collected through a registration process.>

State officials are taking the same course. A bill
pending before both houses of the New York State Leg-
islature would require that colleges and universities col-
lect data on foreign students for dissemination to state
and local authorities. The information collected would
include the whereabouts and activities of students visit-
ing from the Middle East.>*

These federal and state efforts to enlist law enforce-
ment at every level in the fight against terrorism may
well convince New York’s police that they are responsi-
ble for tracking Middle Easterners. State and local
police patrol streets. They may follow motorists with
Middle East connections. Robinson lets them do more.
Under Robinson, an officer can stop a motorist, solely
because he appears to be Middle Eastern, if he has a
broken headlight or a pine air freshener hanging in the
rearview mirror. The officer need not fear that the fruits
of that stop will be deemed objectionable and excluded
as improperly obtained. Additionally, any worries
about an equal protection lawsuit are negligible because
of the “nearly insurmountable” burden of proof in such
cases. Thus, the Robinson decision puts thousands of
innocent people of Middle Eastern descent at risk of
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arbitrary®® police stops—stops instigated by nothing
more than ethnic profiling.

“[Tlhe confluence of the Court of
Appeals’ decision in Robinson, the
increasing acceptance . . . of ethnic pro-
filing, . . . makes the threat of discrimi-
natory treatment . . . on New York
roadways quite real.”

Being stopped by the police is not a benign experi-
ence, even for the innocent. Police stops are traumatic

for the driver and passengers. A pattern of stops against

a particular community can breed discontent and dis-
trust of the police.5 Indeed, the literature detailing the
tragic experiences of African-Americans stopped for
“driving while black” is chilling.

The legacy of Robinson may be that it subjects yet
another community to that dreadful experience.

C. How Real Is the Problem?

Will pretextual traffic stops become a real problem
for people of Middle Eastern descent? Only time will
tell. Violent anti-Muslim incidents in the United States
increased from 366 validated reports in 2001 to 1,125
this year.5” Also, 60,000 American Muslims have report-
ed a negative impact from U.S. government policies
since the terrorist attacks of September 11, 2001.58 The
thousands of reports of violence, threats, and discrimi-
nation against Arabs and Asians in the months follow-
ing September 11 have involved airport discrimination,
private assaults, and employment discrimination—not
highway stops.> It is theoretically possible that Middle
Easterners have not been and will not be subject to the
random stops on the highways.®0 On the other hand,
the confluence of the Court of Appeals’ decision in
Robinson, the increasing acceptance and occurrence of
ethnic profiling, and the enlistment of state and local
police officers in the battle of against terrorism, makes
the threat of discriminatory treatment against people of
Middle Eastern descent on New York roadways quite
real.
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Consumer and Pharmaceutical Dimensions of Addressing
Bio-Terrorism: An Analysis of In re Ciprofloxacin
Hydrochloride Antitrust Litigation

By James Thuo Gathii

A few short weeks after
the September 11 terrorist
attacks, the Eastern District of
New York issued its decision in
In re Ciprofloxacin Hydrochloride
Antitrust Litigation.! Seen
against the background of
these attacks, the tremendous
loss of life and the ensuing bio-
terrorist threat posed by at
least five anthrax-related fatali-
ties between September 11 and
November 22, 2001, the signifi-
cance of this little-noticed antitrust decision begins to
emerge.2 In fact, the need on the part of the United States
to amass a stockpile of Ciprofloxacin in response to the
bio-terrorist threat? needs to be seen in light of the way
in which Bayer’s control of the market for this patented
drug prior to September 11, 2001, was unreasonably
restraining its availability.

This suit was a consolidated action against Bayer
A.G., a German corporation and its American subsidiary,
Bayer Corporation, by prescription drug consumers from
various states. Bayer is the sole manufacturer of the pop-
ular antibiotic Ciprofloxacin. Ciprofloxacin has led
worldwide sales of all antibiotics for at least the last
eight years. It is also the 11 most-prescribed drug in the
United States. It has earned Bayer more than $1 billion in
sales revenue. Bayer holds a patent over ‘444, the active
ingredient in Ciprofloxacin. The patent was filed with
the Patent and Trademark Office on May 29, 1984, and
issued to Bayer on June 2, 1987.

The consumers contended that Bayer had violated
state antitrust laws by depriving them of their right to a
market in which manufacturers and distributors of
generic equivalents of Ciprofloxacin made their decisions
about challenging patents and entering the market free
from the influence of cash payments from Bayer to these
generic manufacturers and distributors. The consumers
therefore argued that these cash payments amounted to
unreasonable restraints of trade contrary to state
antitrust and consumer laws.

The facts leading to Bayer’s cash payments to Barr
Laboratories are as follows. In October 1991, the generic
manufacturer referred to here, Barr Laboratories, had
challenged Bayer’s ‘444 patent under the Drug Price
Competition and Patent Term Restoration Act of 1994
(known as the Hatch/Waxman Act). The Hatch/Wax-

man Act encourages generic manufacturers to compete
in the sale of patented drugs by manufacturing bio-
equivalent generics of already patented drugs. It does
this by telescoping the long and expensive process of
verifying the safety and efficacy of the drug to the Food
and Drug Administration (FDA).# To benefit from expe-
ditious FDA approval, a generic manufacturer needs to
demonstrate to the FDA that its bio-equivalent generic
contains the same active ingredient as the drug already
approved by the FDA and that it will not infringe on the
patented drug. Alternatively, a generic manufacturer
would have to demonstrate to the FDA that the patented
drug is invalid for specified factual and legal reasons in
an Abbreviated New Drug Application (ANDA) filing.5

Bayer filed a patent suit challenging Barr Laborato-
ries” ANDA filing claim that its ‘444 patent was invalid
and unenforceable. Bayer lost this patent suit. As a result,
Bayer entered into a settlement agreement with Barr Lab-
oratories and other parties to the patent suit. As part of
the agreement, Bayer agreed to pay Barr Laboratories
over $100 million. In consideration, Barr Laboratories
agreed to drop its challenge to the validity of Bayer’s
patent and its plans to market generic Ciprofloxacin as
contemplated in its ANDA filing.6

It is this agreement that Ciprofloxacin prescription
consumers challenged in In re Ciprofloxacin Hydrochloride
Antitrust Litigation. The consumers contended that
Bayer’s execution of the agreement constituted an
unlawful restraint of trade in the market for
Ciprofloxacin, particularly because it effectively eliminat-
ed the possibility of generic competition. The consumers
further contended that by requiring Barr Laboratories to
recognize the validity of Bayer’s ‘444 patent, Bayer
caused them injury since they were precluded from hav-
ing access to generic Ciprofloxacin at a lower price than
Bayer charged for its patented bio-equivalent.

Though the case before the United States Eastern
District of New York substantially involved Bayer’s
removal of the case to federal court on grounds of feder-
al question jurisdiction, the court’s determination is
instructive of the legal quandary surrounding the rela-
tionship between patent monopoly, antitrust,” and public
health. This quandary may be simply characterized by
two apparently opposing claims. The first favors a strong
regime of patent rights as a necessary incentive for
inventors to profitably exploit resources. The second per-
spective is an anti-cartelist perspective that simultane-
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ously incorporates the interests of inventors with those
of the consumers of patented products.

According to the first of these claims, a strong prop-
erty rights regime as embodied in the 20-year patent
monopoly allowed under U.S. intellectual property laws
is a necessary incentive to inventors to enable them to
undertake the risk involved with the high costs of
research and development associated with new drug
development without fearing that they will be unable to
recoup these costs or to be adequately rewarded for
investment. The monopoly period achieves this result by
preventing competitors from selling the patented prod-
uct so that the inventor is able to recoup research and
development costs.

The second of these claims, the anti-cartelist or bal-
ancing perspective, arguably finds authority in the Con-
stitution’s patent and copyright clause.8 Hence, in Bren-
ner v. Manson, the Supreme Court, in affirming a Patent
Office decision to decline extending a patent for a
process since it was not ‘new and useful,” observed:

... a process patent in the chemical
field, which has not been developed and
pointed to the degree of specific utility,
creates a monopoly of knowledge which
should be granted only if clearly com-
manded by the statute. Until the process
claim has been reduced to production of
a product shown to be useful . . . It may
engross a vast, unknown, and perhaps
unknowable area. Such a patent may con-
fer power to block off whole areas of scientific
development, without compensating benefit
to the public. The basic quid pro quo con-
templated by the Constitution and the Con-
gress for granting a patent monopoly is the
benefit derived by the public from an inven-
tion with substantial utility.? (emphasis
added) (footnote omitted).

Hence, under this view the patent monopoly is
granted to an inventor in return for the inventor produc-
ing a benefit to society. This view contemplates a balance
between the interests of the inventor and the consuming
public. Where the balance tilts too heavily either in favor
of intellectual property rights, on the one hand, or in
favor of the intellectual commons, on the other, some
scholars have argued that the public loses its constitu-
tionally protected right to a vigorous public domain.10
According to this argument, a vigorous intellectual com-
mons is only possible where the availability of informa-
tion, knowledge and other raw data is free from monop-
oly control and available both to the public and the
private sector in order to encourage education, research,
new discoveries and free speech.

Similarly, the consumers in In re Ciprofloxacin argued
that the agreement between Bayer and Barr Laboratories

tilted the market in favor of Bayer in contravention of
state antitrust and consumer laws by deterring generic
manufacturers from entering the market for
Ciprofloxacin with the result that they were foreclosed
from purchasing the drug at a competitive price, or at a
minimum that they were precluded from purchasing the
drug at a lower price. The premise of the consumers’
case was therefore arguably predicated on the view that
free competition was the best pricing mechanism for
Ciprofloxacin and that the agreement between Bayer and
Barr Laboratories constituted a profit-sharing arrange-
ment that resulted in an antitrust injury to them. The
consumers argued that Bayer was using its market
power to restrict competition in Ciprofloxacin, which
constituted an illegal misuse of its patent monopoly.

By contrast, Bayer contended that consumers have
no right to purchase competing products that infringed
on their patent. In essence, for the consumers to succeed
on their antitrust claim against Bayer, the consumers had
to show that the ‘444 patent was invalid. To put it starkly,
Bayer argued that the existence of a valid patent foreclos-
es the possibility of any antitrust injury. The primary
issue before the Eastern District of New York can there-
fore be framed as follows: Does the patent ‘exception’ to
antitrust injury swallow the prohibitions against monop-
olies and trusts as a whole, even when the holder of a
valid patent may otherwise be subject to liability for con-
duct amounting to an unreasonable restraint of trade?

The court declined to agree with Bayer and observed
that to argue “that existence of a valid patent forecloses
the possibility of any antitrust injury, suggests that
patent holders, by virtue of their intellectual property
rights, wield almost limitless power to control the mar-
ket for the patented product.”!! In essence, the patent
exception, the court held, does not swallow or preclude
antitrust injury.

About one month after losing this case, the anthrax
scare and the attendant fears of a bio-terrorist attack put
Bayer in yet another predicament over its blockbuster
drug, Ciprofloxacin. There were immediate calls to
amass Ciprofloxacin since it is the widely preferred
antibiotic for patients infected with anthrax. Although
the In re Ciprofloxacin decision was forgotten in the after-
math of the terrorist attacks, it arguably formed part of
the backdrop for Bayer’s considerations regarding its
negotiations with the federal government to create a
stockpile of Ciprofloxacin.

One alternative the government has under federal
law, besides subsidizing Bayer to stockpile the drug, is
its eminent domain powers to override the patent by
issuing compulsory licenses to generic companies to
manufacture the drug.!2 The government considered but
did not invoke this power; instead it entered into an
agreement with Bayer under which it agreed to subsidize
Bayer’s production of 1.2 billion Ciprofloxacin pills for
stockpiling.13 This stockpile would, according to Health
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and Human Services Secretary Tommy Thompson, be
adequate to protect at least 10 million Americans on a
two-pill regimen for 60 days in the event of a bio-terror-
ist attack. Under this agreement between the government
and Bayer, Bayer initially agreed to lower the drugstore
price of $4.50 per pill to $1.89 per pill. Eventually, Bayer
agreed to further lower the price of a pill to 95 cents. For
its initial order of 100 million pills, the United States gov-
ernment therefore agreed to pay Bayer $95 million.14

Notwithstanding Bayer’s concession to lowering the
price of the drug, observers have noted that the govern-
ment shortchanged American taxpayers since Indian
companies sell a generic version of the same drug for
less than 20 cents.15 In other words, American consumers
would have been better off if the government had
invoked its eminent domain powers by issuing compul-
sory licenses to generic manufacturers to produce
Ciprofloxacin at a lower cost and in greater quantities as
a safeguard against a bio-terrorist threat.16 Hence, critics
of the federal government have argued that it sacrificed
public health on the altar of intellectual property rights
by allowing Bayer to continue to be the sole supplier of
Ciprofloxacin.l”

There is yet another consideration that factored into
the U.S.s refusal to issue compulsory licenses over
Cipro. The U.S. does not want to undermine the legiti-
macy of its negotiating position with developing coun-
tries over whether the World Trade Organization (WTO)
treaty, the Trade Related Aspects of Intellectual Property
Rights (the TRIPS Agreement, which took effect on Janu-
ary 1, 1996), allows these countries to override patents to
enable them to effectively address the HIV/AIDS pan-
demic. The U.S. has consistently opposed efforts by
developing countries to override patent protection that
would enable them to produce generic equivalents of the
patented drugs used in the treatment of HIV/AIDS
patients.18

According to the U.S., the TRIPS Agreement only
accommodates developing country interests by giving
them longer transition periods to come into compliance
with the Agreement. The TRIPS Agreement, the U.S. has
argued, does not authorize developing countries to over-
ride patents. Least developed countries have until 2006
(10 years) to come into compliance with the TRIPS
Agreement and they could have more time with the
WTO's approval. The U.S. has, however, maintained that
least developed countries have to make a case for exten-
sion of this 10-year period, since they have not yet imple-
mented the TRIPS Agreement and could not therefore
make a case against implementing it on the basis of its
impact on their public health programs.

According to the Director of UNAIDS, 20 million of
the 60 million people infected with HIV/AIDS in the
first 10 years of the epidemic are dead, the fastest death
rate of any health epidemic.1? In sub-Saharan Africa the
leading cause of death continues to be HIV/AIDS. By

1999, at least 15 million Africans had died of HIV /AIDS
and another 25 million were living with the disease. In
the same year, four million were newly infected. Infec-
tion rates in southern African countries were as high as
35 percent of the population in Botswana; 25 percent in
Zimbabwe and Swaziland; 23 percent in Lesotho; and 20
percent in South Africa. These horrifying statistics con-
tinue to be deployed in pressuring the U.S. to yield its
position of preventing the overriding of patent protec-
tion to address the HIV /AIDS pandemic.

As a result, in the recently concluded WTO minister-
ial meeting in Doha, Qatar, a Declaration on TRIPS and
Public Health was passed. The declaration seeks to
encourage WTO members to interpret the obligations in
the TRIPS Agreement not solely from the perspective of
how policies and laws of member countries seeking to
address the HIV/AIDS pandemic curtail rights of patent
holders, but also from the perspective of how such laws
or policies safeguard consumer interests in the provision
of low-cost medicine.20

“Notwithstanding Bayer’s concession
to lowering the price of the drug,
observers have noted that the
government shortchanged American
taxpayers since Indian companies sell
a generic version of the same drug
for less than 20 cents.”

To conclude, the decision of the United States Dis-
trict Court for the Eastern District of New York in In re
Ciprofloxacin is only the tip of the iceberg. This decision,
particularly following the threat of bio-terrorism in the
United States, raises important questions relating to
where the appropriate balance between protecting inven-
tions, encouraging free competition and ensuring public
health lies. Within the U.S. domestic context, the balance
between patent protection and free competition has
received considerable attention as exemplified in In re
Ciprofloxacin. However, balancing the law as applied by
the Eastern District with the public health concerns that
arose following the bio-terrorism threat after September
11, 2001, is a challenge that has only begun to emerge. At
the international level, the emerging emergency excep-
tion to patent protection is also undergoing excruciating
birthing pains. Public health considerations sparked by
threats of bio-terrorism and the HIV/AIDS pandemic are
therefore beginning to challenge the boundaries of patent
protection at the domestic and international level more
than ever before. This also raises important ethical con-
siderations. For example, can the United States adopt
one policy at home to protect its citizens against the
threat of bio-terrorism by overriding patent protection,
while maintaining its opposition to developing countries
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doing the same to address the HIV/AIDS pandemic?
The purpose of this brief analysis has been to raise these
questions and to point to the challenges that lie ahead
without necessarily providing any definitive answers.
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Constitutionally Elevated Punishment: New York State’s
Anti-Terrorism Act and the Hate Crime Decisions

By Todd A. Ritschdorff

As the smoke began to clear from the World Trade Center and the Pentagon, the wind also shifted, sometimes mov-
ing—and sometimes blowing away—the lines the law has long tried to draw among the functions, philosophies,

goals, and values of venerable national institutions.!

The eleventh of Septem-
ber 2001 has changed, and
will surely continue to
change, the legal machinery of
terrorism-based legislation.
The previously established
equilibrium between civil lib-
erties and crisis governance
has now been called into
question.?

Four planes filled with
passengers awaiting arrival at
their designated locations never reached those destina-
tions due to a diabolical and deadly interference of a
foreign terrorist group. American Airlines Flight 11 car-
ried 81 passengers and 11 crew members into the North
Tower of the World Trade Center, instantly killing all on
board, and all in the building within the savage reach of
the subsequent explosion and ensuing fire.3 As the
world watched the news coverage of that tragedy, and
in what seemed only moments, United Airlines Flight
175 and her 56 passengers and nine crew members flew
into the South Tower, causing the same horrific amount
of damage.# Soon after that, American Airlines Flight
77’s 58 passengers and six crew members careened into
the Pentagon, claiming the lives of those on board and
125 people inside the building,®> and United Airlines
Flight 93 and her 38 passengers and seven crew mem-
bers crashed into a Pennsylvania field.6

The American sense of security was brought to real-
ity, just as the Twin Towers were brought to the ground.
As a result of these terrorist attacks, thousands of peo-
ple lost their lives and millions of people lost their abili-
ty to control the terrorist grip of fear that consumed
their thoughts and haunted their minds. It seemed that
on this day, terrorism had taken on a new face—one
more evil and sadistic than anything experienced by
anyone in the United States, or even elsewhere in the
world.

While our military forces fight the terrorist threat
overseas, domestic policy is fought in another arena
with a much different arsenal. The battlegrounds
encompass our nation’s jurisdiction, and the weaponry

is a mixture of existing case law, older statutes modified
to conform to present needs, and new legislation direct-
ed at the heart of the terrorist threat on our nation’s
soil. As a result of the vicious attack on the United
States, specifically in New York State, the legislature of
New York decided to join the fight and arm its state
with a most powerful and formidable legislative
weapon.

On the seventeenth of September 2001, only six
days after the terrorist incident, New York State passed
a bill adding six new provisions to the state’s penal law
targeting terrorist acts and the support thereof. It is
called the New York State Anti-Terrorism Act of 2001
(NYSATA).” The somewhat intriguing effect of NYSATA
is that it possesses a penalty enhancement provision for
all specified offenses committed with a terrorist intent,
which are included in the legislation’s definition of the
crime of terrorism. Under NYSATA, a crime of terror-
ism includes the commission of any specified offense
with “the intent to intimidate or coerce a civilian popu-
lation, influence the policy of a unit of government by
intimidation or coercion, or affect the conduct of a unit
of government by murder, assassination, or kidnap-
ping.”8 If an individual is convicted of a crime of terror-
ism, and the specified offense is a class C, D, or E felony
offense, “the crime of terrorism shall be deemed one
category higher than the specified offense the defendant
committed.”? For example, if an individual commits
first-degree assault, which is a class B violent felony
punishable by up to 25 years in prison, with the intent
to intimidate a civilian population, he would then be
subject to a class A-1 felony sentence of life imprison-
ment.10 Simply because the actor embraces a terrorist
ideal in committing the assault, he will receive a more
severe punishment.

This models the penalty enhancement structure of
hate crime legislation allowing for increased penalties
for crimes committed against a victim commonly select-
ed because of his race, color, religion, national origin,
ethnicity, gender, disability, or sexual orientation.
According to the U.S. Sentencing Commission, the
penalty for a crime against a person selected for any of
the aforementioned reasons shall enhance by three lev-
els.12
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The very idea of increasing penalties for a certain
offense committed raises myriad issues surrounding the
appropriateness and constitutionality of such a law. As
such issues are raised and these two areas of legislation
are compared, a showing can be made that their pur-
poses are similar enough to warrant similar treatment,
and NYSATA’s punishment scheme gains legitimacy.
This article looks at the penalty enhancement provision
of the crime of terrorism under NYSATA in the light of
analogous provisions present in hate crime statutes.
Based on the Supreme Court’s treatment of such provi-
sions as they relate to hate crimes, it will be argued that
the penalty enhancement purposes of NYSATA are con-
stitutional. This examination will center mostly on the
First Amendment protection guaranteed to the expres-
sion of thoughts.

NYSATA and Hate Crimes

Arguments against the constitutionality of NYSATA
can and surely will be made, just as they have been
regarding hate crime legislation. NYSATA can be
viewed as punishing the thoughts of the terrorist actor,
rather than the crime actually committed by him. Hate
crime opponents, who argue that the primary purpose
of such statutes is to punish biased thoughts rather than
the resulting act, make identical arguments.

What must be understood before this discussion
proceeds is that while crimes of terrorism are on a scale
much different than hate crimes, their purposes are
very similar. No one will dispute the pure evil intent of
selecting a victim based solely on his race, gender, sexu-
al preference, or religious beliefs, yet terrorist acts
against Americans target an incomparably large group
of people and with an equally malevolent motivation.
On September 11, an entire nation was targeted for its
beliefs and ways of life. The passengers on the planes
and the workers in the World Trade Center towers were
not marked for death because they were white or black,
straight or gay. Rather, they were targeted because they
were Americans, or those who worked in foreign busi-
nesses located on American soil. In this light, acts of ter-
rorism, especially those recently committed, can be
viewed as hate crimes at an amplified level, with an
intent to select a greater number of victims and exact
ruin upon them simply because they are associated
with a nation.

A Constitutional Evaluation

In Wisconsin v. Mitchell, '3 one of the leading hate
crime cases, the Supreme Court affirmed penalty
enhancement for an aggravated battery committed
against a victim selected solely because of his race. The
penalty administered for such an offense was elevated
from a maximum sentence of two years in prison to a
maximum sentence of seven years in prison—totally

attributed to the actor’s motive in singling out his vic-
tim.14 It was settled by the Court that the hatred of
another race as a driving force behind the crime was
adequate grounds upon which to increase the punish-
ment of the actor. In the case of a terrorist crime under
NYSATA, it is the presence of a terrorist intent added to
a specified offense—effectively signifying repugnance
toward our very way of life—which brings about the
enhancement. Both the hate crime offender and the ter-
rorist actor are being punished more severely for com-
mitting a certain offense, simply because of their motive
in committing the crime.

Therefore, those who view the Wisconsin decision as
punishing thoughts might also view NYSATA as
accomplishing the same thing, since in both instances
the penalty is heightened due to the hatefully distinct
motives of the actor. In order to further evaluate the ele-
vated punishments of NYSATA in light of the Wisconsin
case, it is instructive to consider another Supreme Court
holding on hate crime penalty enhancement constitu-
tionality—RAV v. St. Paul.1> Reading these two deci-
sions conjunctively makes a much simpler task of fol-
lowing the logic and constitutionality of the NYSATA.

“On September 11, an entire nation
was targeted for its beliefs and ways of
life.”

In RAV, several white teenagers assembled a cross
with broken chair legs and ignited it within the fenced
yard of a black family.16 Although this conduct could
have been punished under a number of laws, the city of
St. Paul decided to charge the defendants with a city
ordinance that prohibited the targeting of victims based
on, inter alia, race.l” Essentially, this case involved a
First Amendment challenge grounded in the ordi-
nance’s exclusive targeting of fighting words that
“insult or provoke violence on the basis of race, color,
creed, religion, or gender.”18 The ordinance strictly for-
bade a class of fighting words containing a message of
biased-motivated hatred considered to be especially
offensive by the city.??

The Court held that this law violated the rule
against content-based discrimination.2 The reason
fighting words elude the protection of the First Amend-
ment is not that their content communicates any partic-
ular idea, but rather that those words manifest a partic-
ularly insupportable mode of expressing whatever
belief the speaker wishes to communicate.?! The city of
St. Paul’s ordinance neglected to single out a particular-
ly offensive mode of expression—rather, it had “pro-
scribed fighting words of whatever manner that com-
municate messages of racial, gender, or religious
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intolerance.”?2 The Court stated that selectivity of this
kind creates the likelihood that St. Paul was attempting
to hinder the expression of particular ideas.23

In contrast, the Wisconsin case hinged on the
Court’s words supporting the assertion that motives
were in fact able to be punished while still remaining in
the atmosphere of constitutionality.2* The Wisconsin law
did not attempt to solely prevent a way of thinking—it
endeavored to suppress the content of certain ideas that
elicit conduct not protected by the same First Amend-
ment standard.?> In RAV, the ordinance allowing an
increased penalty for those who target victims based on
race, color, and gender, was aimed at expression
through speech,?6 and that was held to be unconstitu-
tional. The ordinance, as stated previously, did not
identify any specific mode of expression—rather, it sim-
ply criminalized the expression of particular thoughts
of racial, gender, or religious intolerance.?”

“While it may be acceptable for an indli-
vidual to harbor certain beliefs about
the American people, and make those
beliefs publicly known, it is no longer
acceptable when those ideas, concepts,
thoughts, or motives turn into actions.”

When applying this analysis to NYSATA, it
becomes evident that thoughts, motives, and intent are
not the only aspects of the terrorist activity being pun-
ished, nor is the expression of particular thoughts being
criminalized. While it is true that in order to commit the
crime of terrorism under NYSATA, there must be pre-
sent one of the three aforementioned intent elements, it
is understood that New York is not basing its penalty
enhancement entirely on this intent requirement. The
Wisconsin statute was upheld because it targeted
thoughts joined with the resulting conduct. Hence, the
statute’s objective fell outside the scope of First Amend-
ment protection of free expression. NYSATA identifies
behavior that escapes the very same level of shelter
afforded by the First Amendment. New York, in its defi-
nition of the crime of terrorism, statutorily forbids the
intimidation or coercion of a civilian population, influ-
encing the policy of a unit of government by intimida-
tion or coercion, or affecting the conduct of a unit of
government by murder, assassination, or kidnapping.28

While it may be acceptable for an individual to har-
bor certain beliefs about the American people, and
make those beliefs publicly known, it is no longer
acceptable when those ideas, concepts, thoughts, or
motives turn into actions. Any individual proclaiming
the demise of the American way of life will have his
thoughts and words defended by the shield of the First

Amendment. But the same individual who possesses
those thoughts will not be protected if he commits, or
intends to commit, any representative act that presents
the possibility of harm to anyone. The penalty enhance-
ment provision of NYSATA is not directed solely at the
actor’s intent, but it is also steered at the conduct result-
ing from that intent.

Also, the constitutionally-upheld Wisconsin statute
was directed at “biased-motivated conduct . . . thought
to inflict greater individual and societal harm.”2? Essen-
tially, the Court acknowledged, as a justification for
penalty enhancement, the need to guard both individu-
als and society against the acts of others motivated by
forms of hatred. NYSATA attempts to do the same
thing. It endeavors to protect American citizens from
acts of terrorism motivated by the pure abhorrence for
our way of life. In enacting NYSATA, New York law-
makers stated that “terrorism is a serious and deadly
problem that disrupts public order and threatens indi-
vidual safety both at home and around the world. Ter-
rorism is inconsistent with civilized society and cannot
be tolerated.”30

Additionally, the Wisconsin Court declared in its
opinion it is “reasonable that among crimes of different
natures those should be most severely punished which
are the most destructive to the public safety and happi-
ness.”31 Following this logic of approving enhanced
penalties for bias crimes because of their destructive
nature to public safety and the greater harm imposed
on the victim and society, some questions come to
mind. Who can imagine a more destructive crime than
terrorism? Who can imagine a crime other than terror-
ism that has a greater effect on its victim or on the soci-
ety toward which the crime is directed? In this respect,
hate crimes and acts of terrorism are similar enough to
warrant equivalent treatment, in that they both disrupt
a way of life and exact a toll on their intended victims
and on society as a whole.

Conclusion

Proponents of hate crime legislation view the
enhancement of penalties as a necessity to mend the
tear in the societal fabric caused by the hateful acts of
others. The New York Legislature was presented with
the same fabric, a much larger tear, and a desire to
mend that fissure in a similar way—by punishing more
severely those who commit criminal acts with a terrorist
intent. NYSATA does not punish thoughts to the point
of offending established First Amendment principles, as
it does not attempt to preclude a way of thinking or
hinder the expression of particular ideas. If the frame-
work set out by the Supreme Court dealing with penal-
ty enhancement in hate crime cases as it involves free-
dom of expression is honored, NYSATA must be seen
not to infringe on the very same First Amendment
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guarantees by punishing more severely those who com-
mit specified offenses with a terrorist intent.
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Student Loan Assistance for the Public Interest

Studies show that with an average law school debt of $80,000, resulting in $900
monthly loan payments, few law school graduates find it economically feasible to enter

public service careers.

In response, the New York State Bar Association formed the Special Committee on
Student Loan Assistance for the Public Interest, headed by Henry M. Greenberg, Esq. of
Albany, New York. The Committee studied the issue, and presented a report and recom-
mendations to the House of Delegates at its June 2002 meeting. The report and recom-
mendations were approved, with the notion that the Committee work with The New
York Bar Foundation on further study and implementation.

The 56-page report, Attracting Qualified Attorneys to Public Service, can be viewed at

www.nysba.org/SLP.
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Terrorism: International Definition(s) and the

Afghanistan Invasion
By Erin Kate Calicchia

Terrorism is the cancer of the modern world. No state is immune to it. It is a dynamic organism that attacks the
healthy flesh of the surrounding society. It has the essential hallmark of malignant cancer: unless treated, and
treated drastically, its growth is inexorable, until it poisons and engulfs the society on which it feeds and drags it

down to destruction.l

But what exactly is terror-
ism? Is it like obscenity—we
can’t define it, but just know it
when we see it?2 This article
analyzes the definitions of ter-
rorism proposed by various
organizations and authorities,
as well as the reasons for
needing a precise definition.
Under that rubric, this article
will then consider whether the
United States invasion of

Afghanistan is legal under
principles of international law.

Attempts at Definition

Although there have been many attempts, there is
no uniform definition of terrorism. The General Assem-
bly of the United Nations has repeatedly called for an
international conference with the purpose of defining
terrorism, without success.? Given the events and the
collective indignation over September 11, however, there
may now be a greater sense of urgency to agree upon a
definition. Even within the last 20 years, many acade-
mics have opined that terrorism was merely a symbolic
threat to America.# Indeed, in 1981, when many feared
terrorist hijackings, a Washington Post article labeled the
escalation of the threat of terrorism as “politics of para-
noia.”>

The result of the absence of a uniform definition is
that each sovereign entity defines terrorism for itself. In
the United States, there are many definitions. However,
the overriding theme is that terrorism consists of the use
of force with the purpose of intimidating or coercing a
government. As a sampling, one federal statute defines
terrorism as “premeditated, politically motivated vio-
lence perpetrated against noncombatant targets by sub-
national groups or clandestine agents.”® A criminal
statute defines international terrorism as violence consti-
tuting a danger to human life that occurs primarily out-
side of the United States, violates the United States crim-
inal code, and is intended to intimidate or coerce
civilians or influence government policy.”

One commentator argues that terrorism should be
defined as “the peacetime equivalent of war crimes.”8

He notes that the way we dealt with peacetime acts of
terrorism previous to September 11 was through anti-ter-
rorism conventions outlawing the taking of hostages,
hijacking, aircraft and maritime sabotage, attacks at air-
ports, attacks against diplomats and government offi-
cials, attacks against U.N. peacekeepers, use of bombs or
biological, chemical or nuclear materials, and notes that
this type of piecemeal treatment leaves significant gaps.?

Legislative Responses

Despite the absence of a uniform definition, there
have been many legislative responses to the problem of
terrorism. For example, the Omnibus Diplomatic Securi-
ty and Anti-Terrorism Act of 1986 extended the jurisdic-
tion of the United States to foreigners outside of the
United States who either injured, or participated in the
injury of, U.S. citizens, when those acts involved interna-
tional terrorism.19 However, this Act did not define
“international terrorism.” When the Senate version of
this bill was introduced, it would have given discretion
to the Attorney General to determine what constituted
terrorism on a case-by-case basis. The House version
attempted to define terrorism as “any act of violence
designed to coerce, intimidate or retaliate against a gov-
ernment or civilian population.” This issue was irrecon-
cilable, and the final version omitted any definition alto-
gether.!

The Anti-Terrorism Act of 1987 designated the Pales-
tine Liberation Organization as a terrorist organization
and prohibited its activities within the United States.!2
This took place at a time when Iran and Libya were con-
sidered to be the breeding grounds of international ter-
rorism.13 In 1990, Congress used the immigration laws to
attack terrorism by adding a “terrorist activity” provi-
sion to the Immigration Act of 1990. In that Act, Con-
gress defined terrorism as any action an alien knows, or
reasonably should know, will contribute material sup-
port to any individual, organization or government in
conducting a terrorist activity. A violation of this provi-
sion is a deportable offense.14

During the mid-1990s, there were a number of high-
profile acts of terrorism, including the bombing of Pan
Am Flight 103 over Lockerbie, Scotland; the Hizballah
kidnapping and murder of U.S. Marine Col. William
Higgins; the 1993 bombing of the World Trade Center;
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and the bombing of the Murrah Federal Building in
Oklahoma City. In response, the Omnibus Counterter-
rorism Act of 1995 was introduced, but did not pass
Congress. However, many of its provisions were adopt-
ed in the Antiterrorism and Effective Death Penalty Act
of 1996. The Omnibus Counterterrorism Act of 1995 was
intended to “correct deficiencies and gaps in current
law,” which was described by then-President Clinton as
“a confusing patchwork of measures.”15 It defined “ter-
rorist organizations” as those which threaten, attempt or
conspire to commit crimes including hijacking, threats of
murder, the taking of hostages, violent attack, assassina-
tion, or use of biological, chemical or nuclear weapons
or other weapons capable of mass destruction.1¢ It also
purported to endow upon the Secretary of State the sole
authority to designate an organization as terrorist in
nature. The Omnibus Counterterrorism Act of 1995
would have been more expansive than previous terrorist
legislation. It provided that if a sole member of an orga-
nization committed an illegal act, even one substantiat-
ed only by secret or illegally obtained evidence, each
and every alien member of that group would be subject-
ed to immediate deportation as “a risk to the national
security of the United States.”1”

Like the Omnibus Counterterrorism Act of 1995, the
Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA) included a comprehensive plan to outlaw the
provision of fundraising or material support to any
organization that a person knows, or should know, is a
terrorist organization.!® The prohibition on material sup-
port includes currency, other financial securities, and
false documentation or identification.’” As amended in
1997, the law prohibits financial transactions, including
humanitarian aid, with any country designated as a sup-
porter of international terrorism.20

Under the AEDPA, a designation by the Secretary of
State of “foreign terrorist organization” mandates denial
of United States visas to all organization members,
imposes a prison term of 10 years on Americans who are
convicted of supporting the groups, allows the financial
assets of identified groups to be frozen, and allows for-
eign supporters to be blocked from United States entry,
jailed, or deported. The AEDPA acts in tandem with the
Illegal Immigration Reform and Immigrant Responsibili-
ty Act of 1996 to expedite deportations by reducing the
reviewability of proceedings initiated by the Immigra-
tion and Naturalization Service or by the Attorney Gen-
eral.2!

The Need for Definition

For purposes of international peace and security, we
need to define terrorism. The United Nations Charter
(the “Charter”), which laid the foundation of a “new
world order” after the Allied victory in World War II,
has declared that its principal purpose is “to maintain
international peace and security.”?> The new order is
based upon prescribed international norms outlawing

the threat or use of force, which are universally recog-
nized as jus cogens. The Charter requires settling dis-
putes by peaceful means.?? Since the declared purpose
of the Charter is to remove threats to the peace and to
suppress breaches of the peace, any use of force in inter-
national relations would be inconsistent with a Charter
purpose. The only exceptions are military enforcement
measures under Chapter VII and self-defense under
Article 51.

“For purposes of international peace and
security, we need to define terrorism.”

Chapter VII of the Charter gives the Security Coun-
cil authority to determine the existence of any threat to
the peace, breach of the peace, or act of aggression, and
to make recommendations or decide what measures
shall be taken to maintain or restore international peace
or security.2* Article 51 of the Charter, however, deals
with the right of a sovereign entity to self-defense. It
notes that self-defense is not prohibited after an “armed
attack,” and is only allowed “until the Security Council
has taken measures necessary to maintain international
peace and security.” Any act claimed to be in self-
defense must immediately be reported to the Security
Council, and must be both necessary and proportionate
to the armed attack.

If we define terrorism in a way that makes it clear
that acts of terrorism are included within the meaning of
“armed attack,” then it will be equally clear that the
United States invasion in Afghanistan is a legal interna-
tional move falling within Article 51 of the Charter. If
not, our invasion in Afghanistan may be an “aggressive
war”—making it illegal under the Nuremberg princi-
ples, and persons responsible for such wars are guilty of
an international crime.2> The Nuremberg principles were
affirmed as existing in international law in 1946, via
unanimous resolution of the United Nations General
Assembly.26 Absent constitutional inconsistency, the
United States is fully bound by international law.2”

The Legality of the Afghanistan Invasion

Given this international framework, questions
regarding the September 11 disaster and the United
States response arise at every step: Was the United
States subjected to an “armed attack”? Is the “war on
terrorism” being fought in Afghanistan an act of “self-
defense”? Oscar Schachter, a leading scholar and inter-
national lawyer, wrote in 1991 that “[t]he more contro-
versial questions of self-defense have been raised by
actions and claims that would expand a State’s right to
use force beyond the archetypical case of an armed
attack on the territory or instrumentality of that State.”28
He then listed and examined several “expanded concep-
tions of self-defense,” including “the use of force against
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officials or installations in a foreign State believed to
support terrorist acts directed against nationals of the
State claiming the right of defense.”? Schachter notes
that, although opinions have been divided, in most
cases the Security Council has been reluctant to legit-
imize notions of self-defense that are expanded beyond
the paradigmatic case, and no United Nations resolution
has expressly approved the use of force in this situation.

In October of 1985, Israeli forces launched an air
attack against the headquarters of the Palestine Libera-
tion Organization, located in the suburb of Tunis,
Tunisia. The attack was in response to PLO terrorist
activities. Three days later, by a vote of 14-0 and one
abstention, the United Nations Security Council adopted
Resolution 573, condemning the act as one of armed
aggression “in flagrant violation of the Charter of the
United Nations, international law and norms of con-
duct.” Interestingly, the one abstention was the United
States, which expressed condolences over the loss of
innocent lives in Tunisia but could not support the reso-
lution condemning Israel’s act because it “dispropor-
tionately plac[es] all blame . . . onto only one set of
shoulders, while not also holding at fault those responsi-
ble for the terrorist acts which provoked it . . .. It is ter-
rorism that is the cause of this pattern [of violence], not
responses to terrorist attacks.”30 The United States
abstention notwithstanding, the message of the Security
Council was clear: an armed retaliation upon a country
which harbors a terrorist organization is contrary to the
norms of international law and to the United Nations
Charter itself.

Another scholar of international law has questioned
the legality of defensive measures in response to “indi-
rect aggression”—where a state gives military aid or
exercises control over an aggressor or rebel groups. He
concludes that an “armed attack” in Article 51 of the
Charter does not refer to an indirect aggression situa-
tion, such as the harboring of a suspected terrorist.
There is only an armed attack for purposes of Article 51
self-defense where “there is a control by the principal,
the aggressor state, and an actual use of force by its
agents.”31

Conclusion

The United Nations, and alternatively the United
States, will soon feel the need for a universal definition
of “terrorism” to determine whether Article 51 of the
United Nations Charter applies to actions declared to be
in self-defense. Absent such clarity, it is possible that,
should Afghanistan complain to the United Nations, the
Security Council could find the United States invasion
of Afghanistan to have been an illegal action in violation
of the United Nations Charter, the Nuremberg princi-
ples, and norms of international law.
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GLC Endnote
Those who know us have often heard the staff of the Govern-

ment Law Center say that government lawyers are leaders. At no
time has this been more evident than through the actions, intellect,
commitment and creativity of government lawyers in response to the
tragic events of September 11. There were, and continue to be, many
heroes and heroines who contributed greatly to the rescue, recovery
and relief efforts, and many stories about these fantastic people have
been documented on television, in the newspapers and in maga-
zines. But to us, it is the significant challenges and responsibilities
that were instantly thrust upon the public sector lawyers that once

- again proved the high quality and excellence of government lawyers
Patricia E. Salkin at the local, state and federal levels. Rose Mary K. Bailly

Perhaps law school prepared us well for our role as government
lawyers. We learned to analyze situations, to think through solutions and to be reflective and thoughtful problem-
solvers. September 11 proved that as a group, this profession, while perhaps not expecting the unexpected, could mobi-
lize rapid legal and policy responses appropriate to lead neighborhoods, communities, local governments, the state and
the federal government through a major crisis.

The Government Law Center has sponsored and supported a series of programs at Albany Law School examining
various aspects of government leadership in this time of crisis. We have explored legal aspects of public policy to deal
with terrorism, civil rights, security, immigration and records management. In addition, a new course in Current Legal
Issues in Government offered in the Spring 2002 semester at Albany Law School focused for more than half of the semes-
ter on the challenges faced by government lawyers in addressing myriad issues that will continue to be with us for some
time. Legal talent across the board in the public service was called upon to assist in crafting and advising lawmakers and
policymakers on appropriate responses and effective strategies to deal with this extraordinary crisis. Whether it was an
attorney in the Governor’s Office, the Legislature, the Corporation Counsel’s Office, the state Emergency Management
Office, the Workers” Compensation Board, the State Insurance Department, the Department of Law, the Comptroller’s
Office or the U.S. Attorney’s Office, everyone was focused on cooperation, communication and a commitment to simply
“doing the right thing” for the people of this state. Even after putting in more than a full day of work, many government
lawyers spent precious hours with firefighters, the Red Cross and other relief activities to help ease the pain and share in
the support process.

There have been dozens upon dozens of legal issues to address as a result of September 11. Some of these issues had
to be dealt with immediately, such as the issuance of emergency and executive orders. Other issues will challenge the
profession in the coming months and years, such as potential revisions to the laws surrounding the right of intestacy, the
wrongful death statute, and the definition of marriage. Government lawyers have been taking a closer look at even more
issues, including charities regulation, effectively balancing civil rights and security, and balancing the public’s right to
know /access government information with safety and security concerns. None of these issues have easy solutions and
yet it will be the government lawyers who will be called upon to lead us to practical, workable resolutions to benefit
society.

We are proud of the work of the New York State Bar Association in its efforts to assist with lawyering issues after
September 11. The Association’s Web site has been a source of quality information for practitioners and the public and
represents a coordinated effort by the Association staff and leadership. We are also proud of the work of the Committee
on Attorneys in Public Service and the editors and editorial board of this Journal for devoting precious pages in this pop-
ular publication to highlight the incredible work and challenges facing government lawyers as a result of September 11.
Most of all, however, we remain privileged to work daily with dedicated and smart government lawyers who make this
state and this country a little bit better every day.

Patricia E. Salkin
Associate Dean & Director
Government Law Center of Albany Law School

Rose Mary K. Bailly
Special Consultant
Government Law Center of Albany Law School
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Topics:

Ethics in Government
The Public Trust:
A Two Way Street

A one-stop shopping introduction to ethics
issues in state and local government.

* The Ethics in Government Act and the NYS Ethics 3
Commission -

* The Lobbying Act and the NYS Temporary State
Commission on Lobbying

* Special Ethical Considerations for the Conduct
of Administrative
Hearings

* Local Government Ethics and Lobbying in New York
City

* Considerations in Local Government Ethics Outside the City of New York

* Ethics Issues in Election Law and the State Board of Elections

* An Overview of State and New York City Procurement Laws

* Internal Agency Audit and Control Functions
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Protecting and promoting the
public trust is a two-way
street.

Learn how the conduct of public
employees is regulated and how
the conduct of those who do
business with government is
regulated—all to ensure integrity.

Whether you work for government
tull-time or part-time, or whether
you or your client does business
with state and local government in
New York, this book is a must-
have resource!

" All public service
employees and all those
who deal with govern-
ment should put reading
this book on their "to do
list.””

Richard Rifkin

Deputy Attorney General
and former Executive
Director, NYS Ethics
Commission

Reserve your copy now!

Call

1-800-582-2452

List Price: $55

Member Price: $45 P-
Government Attorney Price: $35* 11h1]
NYSBA
*Exclusive pre-publication offer expires 12/15/02 @,25%2 s S
Source Code CL1622
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