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sit with a hearing panel from the Board for Professional
Medical Conduct, which renders final decisions in the
hearings. A similar system exists for professional disci-
plinary cases at the Education Department, although the
decisions in those hearings constitute recommended
decisions to the State Board of Regents. My colleagues
at the Health Department and I also conduct hearings in
which we make findings and recommended decisions in
cases involving licensed nursing home administrators,
emergency medical technicians and vendors in the Spe-
cial Supplemental Food Program for Women, Infants
and Children (WIC). That hearing model exists in other
professional disciplinary agencies in which administra-
tive law judges or hearing officers make recommended
decisions to a final administrative decision maker, such
as the Appellate Division, an agency commissioner, or a
regulatory board. The rules for each system differ and
the rules may also differ within an agency that conducts
different categories of administrative hearings.

The variations within the disciplinary systems can
be confusing or intimidating. I hope that this issue of
the GLP Journal will impress upon any attorney new to
professional disciplinary practice the need for prepara-
tion in the rules and hearing models that exist in the
practice before the relevant agencies. Counsel should
never assume that they have adequate preparation
because they litigate in the civil or criminal courts. 

In addition to the information about professional
regulation in this issue, NYSBA Sections and Commit-
tees also conduct continuing education programs on
administrative hearings relevant to the work of the Sec-
tions or Committees. One of the CAPS Sub-Committees
plans such a program in the near future. 

Educational Programs: The CAPS Administrative
Law Judge Sub-Committee is currently planning a
statewide continuing education program on New York
Administrative Law, with general information on
administrative hearings, but with emphasis on adminis-
trative hearings in agencies with high profile and/or
high volume hearings. I thank the Sub-Committee’s
Chair James McClymonds and the Sub-Committee’s
Members for the work they are undertaking. Further
information on this program will appear in the next
issue of the GLP Journal and on the CAPS page on the
NYSBA Web Site. 

In addition to that upcoming program, CAPS pro-
vides continuing education on various other subjects
relevant to government policy and government agen-
cies. At the NYSBA Annual Meeting this past January,
the CAPS Education Sub-Committee presented a full
day continuing education program. In the morning ses-

In my column for this
issue of the Government, Law
and Policy Journal, I’ll discuss
the subject matter of the issue,
some recent and upcoming
education programs the Com-
mittee on Attorneys in Public
Service (CAPS) has conducted
or will conduct, the most
recent CAPS Award for Public
Service, an update on a case
discussed widely in the previ-
ous issue of the GLP Journal,
the appreciation that CAPS feels for our NYSBA Staff
Liaison, and a transition in the GLP Journal’s leadership. 

Policing the Professions: In this issue, the GLP
Journal focuses on the diverse administrative regulatory
and hearing systems through which New York State
regulates professions and certain occupations. New
York disciplines attorneys and judges through adminis-
trative processes in the Office of Court Administration,
physicians through the Department of Health, and
other licensed professionals through the Board of
Regents and the State Education Department (e.g.,
accounting, engineering, nursing, dentistry, architec-
ture). The Department of State handles licensing and
disciplining of a number of occupations, such as real
estate agents and appraisers; private investigators/
security; barbers/cosmetologists; and hearing aid
dispensers. The State Education Department certifies
teachers in New York, but most teacher disciplinary
hearings take place at the school district level, with
some limited appeals to the Commissioner of Educa-
tion.

I’ve worked in the physician disciplinary system for
fourteen years as an Administrative Law Judge at the
Health Department, with responsibility for the adminis-
trative appeals process at the end of the physician disci-
plinary hearings. My colleagues at the Health Depart-
ment conduct the physician disciplinary hearings and

Message from the Chair
James F. Horan

“In this issue, the GLP Journal focuses on
the diverse administrative regulatory and
hearing systems through which New
York State regulates professions and
certain occupations. . . . The variations
within the disciplinary systems can be
confusing or intimidating.”
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mutuel racetracks. As the prior issue went to press, a
legal challenge to Chapter 383 was about to be argued
before the New York Court of Appeals. Within the last
month, the Court of Appeals, in a split decision, held
that the New York Constitution permitted the Indian
Casino Compacts, the participation in Mega Millions,
and the provisions on Video Lottery Terminals. (See Dal-
ton v. Pataki, __N.Y.3d__ [May 3, 2005]). Press coverage
following the decision indicated that the statute’s chal-
lengers were considering an appeal to the United States
Supreme Court to review the provisions in Chapter 383
authorizing the Indian Casino Compacts.

Staff Liaison: The Chair’s columns in the GLP Jour-
nal, both by my predecessors and myself, tend to
devote a great deal of space to saying thank you to the
people who help advance the Committee’s work, run
programs and contribute to this journal. I assume that
all the other NYSBA Committee or Section Chairs also
spend a good deal of their time saying thank you to
essential people who make the Committees or Sections
successful. I am sure that any Committee or Section
Chair will tell you that a person essential to the Sec-
tion’s or the Committee’s work and success is the
NYSBA Staff Liaison assigned to the Committee or Sec-
tion. As that is true for NYSBA in general, it is especial-
ly true for CAPS. Since the Committee’s inception, we
have been extremely fortunate that Patricia Wood, the
NYSBA Membership Director, has served as our Staff
Liaison. Everything CAPS does and everything that I
do as Chair depends in large part on Pat’s talent, hard
work, diplomacy and skill. I don’t take enough time in
saying my thank yous, to thank Pat and her staff, espe-
cially Maria Kroth, for all that they do to make CAPS
such a successful Committee and to help me as Chair. 

Transition: This marks the final GLP Journal issue
for which Professor Vincent M. Bonventre will serve as
the Editor-in-Chief. Vin has served as the Editor-in-
Chief since the GLP Journal’s inception and he has built
it into the successful and respected publication that it
has become today. The GLP Journal is second in circula-
tion only to the State Bar Journal itself in journals pub-
lished by the NYSBA. We thank Vin for all he has done
to establish and advance the GLP Journal. Despite the
many demands on Vin’s time, he has agreed to remain
on the Editorial Board and he will receive recognition
hereafter as the GLP Journal’s Founding Editor-in-Chief.
With his assistance, the GLP Journal will continue as an
outstanding publication. 

Hon. James F. Horan, Chair of the NYSBA Com-
mittee on Attorneys in Public Service, serves as an
Administrative Law Judge with the New York State
Department of Health. He is a past President of the
New York State Administrative Law Judges Associa-
tion.

sion, a discussion took place on civil liberties in the era
of terrorism. The members of the distinguished panel
were: United States District Judge Shira Scheindlin; and
Law Professors Susan Herman of Brooklyn Law; Erwin
Chemerinsky of Duke; William Banks of Syracuse; and
John Eastman of Chapman University. In the afternoon,
we offered concurrent programs. In one program, Pro-
fessors Herman and Chemerinsky presented their well-
received and now annual round up on the previous
year’s decisions from the United States Supreme Court.
The other afternoon session dealt with Current Issues in
Procurement Law, Lobbying and Ethics. The CAPS
Vice-Chair, Professor Patricia Salkin, chaired this ses-
sion and made the Ethics presentation. Former CAPS
Chair Barbara Smith moderated a panel on Procure-
ment Law with attorneys Anne Phillips and Lisa Fox
from the New York State Office of General Services.
Barbara also moderated a panel on Lobby Law reform
that included States Lobbying Commission Executive
Director David Grandeau and attorneys James Feather-
stonhaugh of Featherstonhaugh, Wiley and Clyne in
Albany and Stephen Younger from Patterson, Belknapp,
Webb and Tyler in New York City. 

I’d like to thank Patty Salkin and Barbara Smith for
their work in planning the Procurement Law, Ethics
and Lobbying session. I’d also like to thank Donna Case
for chairing the morning session and Jim Costello for
chairing the Supreme Court session. 

For the past several years, CAPS has presented
some of the most interesting and informative programs
at the NYSBA Annual Meeting. The CAPS Annual
Meeting Program began through the efforts of CAPS
Member Marjorie McCoy. We owe Marge our gratitude
for all her work in establishing and producing the
Meeting Program.

Award: In addition to the Program at the Annual
Meeting, CAPS also presents our annual Award for
Excellence in Public Service. This year CAPS named co-
recipients of the Award: our colleague Robert Freeman
from the Committee on Open Government at the New
York Department of State and Walter Mugdan from the
United States Environmental Protection Agency. The
NYSBA President Ken Standard presented the Award at
a reception at the Marriott Marquis in the evening fol-
lowing the program. The evening provided a celebra-
tion of attorneys who work in public service, with
emphasis on the distinguished careers of our two very
worthy recipients.

Update: In the GLP Journal’s prior issue on Gaming
and the Law, several authors wrote about Chapter 383
of the Laws of New York, 2001, a statute authorizing
the State of New York to enter into compacts with New
York Indian Tribes to operate casinos, to participate in
the Mega Millions multi-state lottery, and to license the
operation of video lottery terminals at certain pari-
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Medicine and law, the
ancient professions. Teachers,
architects, engineers, accoun-
tants, notaries, real estate bro-
kers, private investigators, bail
enforcers, cosmetologists, and
a host of others constitute the
modern list of occupations
that share the attributes that
mark a profession. Among
those attributes are standards
for licensure, a code of regula-
tions, enforcement and disci-
pline. This issue of the Government, Law and Policy Jour-
nal is devoted to exploring the licensing and regulating
of professions by government agencies, including a
look at the investigation and prosecution of disciplinary
complaints, the characteristics of the relevant adminis-
trative hearings, and the special rules and difficulties
involved in licensure and disciplinary litigation.

Donald Berens, General Counsel of New York
State’s Health Department and a previous GLP contrib-
utor, weighs in on the discipline of physicians. He pro-
vides an enlightening overview of the entire process,
including some historical and comparative context.
Elizabeth Dears Kent, Counsel to the Division of Gov-
ernmental Affairs at the Medical Society of the State of
New York, takes us through the maze of government
agencies that regulate the medical profession. From
licensing to narcotics enforcement to Medicaid and
insurance fraud control, to patient reporting and track-
ing, etc., she makes a strong case that there is a “pletho-
ra of public entities” overseeing the conduct of physi-
cians.

Turning to attorneys, David Edmunds, who is the
Chief Counsel for the Attorney Grievance Committees
of New York’s Fourth Appellate Division Department,
outlines the state’s measures for insuring the compe-
tence and character of members of the bar. He guides us
through the governing codifications, enforcement agen-
cies and procedures, and he reminds us of the overrid-
ing duties and responsibilities of attorneys, the enforce-

ment and fulfillment of which
is ultimately what justifies the
profession’s self-regulation.
Barbara Smith, the Executive
Director of New York’s Law
Assistance Trust, as well as a
former Chair of the Commit-
tee on Attorneys in Public Ser-
vice and a continuing member
of the GLP Board, addresses
alcohol and drug abuse in the
legal profession and the assis-
tance afforded in the state by
the Bar Association’s Lawyer Assistance Program. She
reviews the operation of LAP in New York, the activi-
ties of the American Bar Association in encouraging
such programs, and she urges use of LAP as a valuable
resource for lawyers, their families and friends, and law
firms.

Bruce Stuart, an Associate Counsel with New York’s
Department of State, looks at the department’s over-
sight of more than thirty different professions and occu-
pations. He focuses on complaint hearings and surveys
the relevant statutes and regulations and the complaint
process from consumer filing through investigation,
review and hearing, to administrative disposition and
judicial review. Two articles that follow provide valu-
able guidance and insight for attorneys representing
clients in professional licensure and misconduct litiga-
tion. Dennis Spillane, who serves as Prosecuting Attor-
ney for the Office of Professional Discipline of New
York’s Education Department, takes us step-by-step
through the process of professional misconduct litiga-
tion in that department which regulates twenty-eight
licensed professions. Several thousand cases are
processed each year by the Education Department.
Attorneys representing professionals regulated by that
department must, of course, be familiar with the applic-
able administrative process. Brian Bégué, a solo practi-
tioner who has spent a career litigating in administra-
tive proceedings involving professional licensure and is
currently the Chair of the Louisiana Bar Association’s
Administrative Law Section, offers some suggestions
for attorneys representing clients whose license is at
risk. His recommendations range from the formally
legal to the extremely practical and politic.

The two remaining articles offer provocative
insights into two very different yet equally difficult
problems that have been receiving increased attention.
Alan Bayer, Professor of Sociology at Virginia Tech Uni-

Editor’s Foreword
By Vincent Martin Bonventre

“This issue of the Government, Law and
Policy Journal is devoted to exploring the
licensing and regulating of professions
by government agencies . . .”

Vincent M. Bonventre Dana L. Salazar
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decision to sponsor and fund it and permit me to serve
as Editor-in-Chief. I also want, one more time, to thank
our student editors over the years; my Associate Edi-
tors, Patty and Rose Mary; and Pat Wood at the Bar
Association, together with Lyn Curtis, Wendy Pike, and
Pat Stockli of the publication staff, who have done such
magnificent work with each issue. Despite leaving my
current position, I am very pleased that I will remain
with GLP as a member of the Board and thus will con-
tinue to work with such wonderful professionals. 

Finally, I think we have created a superb product.
Indeed, in all candor and modesty, I believe the GLP
Journal is one of the premiere bar publications in this
state and across the country. I am particularly proud of
issues such as “Religion and the Law,” “Judicial Selec-
tion,” “Corporate Accountability” and “Ethics for Gov-
ernment Lawyers,” where we tackled controversial
issues head on. We did so from multi-disciplinary per-
spectives, and our authors and their viewpoints were
ideologically and geographically diverse. I hope that
the effort will be made to insure that the GLP Journal
remains true to that tradition. 

Vincent Martin Bonventre, Editor-in-Chief of the
Government, Law and Policy Journal, is a Professor of
Law at Albany Law School. He received his law
degree from Brooklyn Law School and his Ph.D. in
government from the University of Virginia. He is
also the Editor of the annual State Constitutional
Commentary and Director of The Center for Judicial
Process.

Dana L. Salazar, Albany Law School class of 2005,
was the Executive Editor of the GLP Journal for the
2004-2005 academic year. She worked for 15 years in
business management prior to law school, where she
was an Associate Editor of the Albany Law Review.

versity, and John Braxton, Professor of Education at
Vanderbilt, tackle the question of faculty misconduct in
the classroom. Particularly, they provide a prescription
for addressing and deterring the in-class misbehavior of
faculty that have contributed to the apparent “surge” in
the same by students. Robert Felton, a partner at
McGuire Woods, LLP in Chicago, zeroes in on “rogue”
medical experts. He urges the medical profession to
adopt concrete disciplinary measures to deal with
physicians who sell—and fashion—their testimony to
the highest bidder.

Like every preceding issue of the Government, Law
and Policy Journal, this one reflects the efforts and contri-
butions of a host of people. In addition to our authors,
the student editors are most responsible for what is
good about this issue. They did the tedious work that
insures that each article is ready for publication. Dana
Salazar, this academic year’s student Executive Editor,
supervised all their work; she has been extraordinary
the entire year and, because she has graduated while
publication of this issue was pending, she will be
missed. Shortly, she will be clerking for Judge Susan
Read of the New York Court of Appeals—her judge and
the court will be the next beneficiaries of Dana’s
uncommon intelligence, competence, dedication, loyal-
ty and friendship. I must also mention my Albany Law
School colleagues, Patty Salkin and Rose Mary Bailly;
the GLP Board; Pat Wood and the publication staff at
the Bar Association—they have, once again, contributed
indispensably.

* * *

This is my final issue as GLP Editor-in-Chief. It has
been six years and it is time to move on—a conclusion I
am confident is sound, despite my inevitably mixed
feelings. I will always be grateful to the members of the
Board, to CAPS, and to the Bar Association itself for lis-
tening to my proposal nearly seven years ago to estab-
lish a Government, Law and Policy Journal, and for their

Catch Us on the Web at
WWW.NYSBA.ORG/CAPS



Discipline of Physicians in New York
By Donald P. Berens, Jr.

This article presents a gen-
eral overview of the proce-
dures of the New York State
Department of Health for the
professional discipline of
physicians. This article also
compares these procedures to
those for the discipline of
other health care profession-
als in New York, as well as to
the procedures in other states
for physician discipline.

History of New York’s Physician Discipline
Process

Most health care professionals are licensed and dis-
ciplined by the State Education Department (SED) pur-
suant to procedures similar for all such professions.1
SED used to discipline physicians, but it no longer per-
forms this function. Instead, the New York State
Department of Health (DOH) now disciplines physi-
cians pursuant to unique statutory procedures.2 SED
continues to license them. The definitions of profession-
al misconduct applicable to physicians continue to be
found in the Education Law.3

The SED Office of Professional Discipline (OPD)
investigates cases of reported professional misconduct.
If, after consultation with a member of the board for the
profession of the licensee under investigation, OPD
believes further proceedings are warranted, it will
arrange for counsel to serve a Statement of Charges
(SOC) and Notice of Hearing (NOH). In contested
cases, any hearing is conducted before a panel of at
least three board members. These panels include profes-
sional members and the hearings are made on a steno-
graphic record. At this time, the licensees are entitled to
appear personally or be represented by an attorney.

They are entitled to cross-examine witnesses and exam-
ine the evidence offered by the State, and to produce
witnesses and evidence. The panel is not bound by the
rules of evidence. Its determination of guilt must be
based on a preponderance of the evidence. The panel
makes findings of fact and a determination of guilty or
not guilty on each charge. If the determination is guilty,
the board will offer a recommendation of penalty.4

The hearing panel report is reviewed at a meeting
of a Regents Review Committee (RRC) at which the
licensee may appear, personally or by counsel, as of
right or by requirement of the RRC. Next, the Board of
Regents (BOR) considers the transcript and the reports
of the hearing panel and the RRC, decides whether the
licensee is guilty or not guilty on each charge, and
decides what statutory penalties, if any, to impose.5
Decisions of the Board of Regents may be reviewed
pursuant to CPLR Article 78.6

Physicians used to be subject to the same SED pro-
cedures applicable to other health professions, but no
longer. Beginning in 1975, separate procedures were
created for physicians.7 A Board for Professional Med-
ical Conduct (BPMC) was created within DOH. BPMC
committees of four physicians and one lay member,
assisted by DOH staff, investigated cases of suspected
professional misconduct. If the committee determined
that a hearing was warranted, an SOC/NOH would be
served and a hearing conducted before a different
BPMC committee. The hearing committee’s report was
sent to the Commissioner of Health (COH) whose rec-
ommendation in turn was sent to the BOR for final
administrative determination.

Fifteen years of experience showed that the use of
multiple reviews and divided responsibility between
SED and DOH caused undue delay and expense to all
involved. It also diminished public accountability, and
threatened the integrity, quality and substance of the
ultimate decision. A bill to expedite the disposition of
cases and increase public health protection without
jeopardizing the ability of physicians to contest charges
against them was enacted in 1991.8 Reviews by the
RRC, the BOR and the COH were eliminated. Final
administrative responsibility for discipline of physi-
cians9 was committed to the BPMC by its Investigation
Committees (ICs), Hearing Committees (HCs) and
Administrative Review Board (ARB). Procedural pro-
tections were guaranteed by the amended Public Health
Law, the State Administrative Procedure Act, DOH reg-
ulations, and case law interpreting the constitutional
requirements of due process.10 From time to time, addi-
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“Fifteen years of experience showed
that the use of multiple reviews and
divided responsibility between SED and
DOH caused undue delay and expense
to all involved. It also diminished public
accountability, and threatened the
integrity, quality and substance of the
ultimate decision.”
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most United States jurisdictions. A significant minority
of them require the misconduct be proven by clear and
convincing evidence, and a very small minority
requires proof beyond a reasonable doubt.16

Both processes offer the licensee a form of adminis-
trative review of the initial decision or recommenda-
tion, at which the licensee may again appear.17 In both
forums, there are alternate procedures for minor or
technical violations, or for charges based on the convic-
tion of crimes, out-of-state professional discipline, or
imminent danger to the health of the people.18 Possible
penalties for misconduct established after contested
hearings include censure and reprimand, revocation,
annulment or limitation of the license, retraining, public
service, and fines.19 It is also possible to impose suspen-
sion of a license, in whole or in part, with or without
certain conditions, to stay penalties, or to impose proba-
tion.20

Board Composition

Admission to and regulation of the professions is
supervised by the BOR and, except for discipline of
physicians, administered by SED and assisted by a state
board for each profession.21 Those boards must each
include at least one “public representative,” defined as
a person who is a consumer of the services provided by
those regulated by the respective board, and who shall
not be, nor within five years have been, a person either
subject to the board’s regulation or a major contractor
of such a licensee.22

Physician discipline is overseen by the BPMC and
OPMC. The BPMC consists of over 165 members about
two-thirds of whom are physicians appointed by the
COH or the BOR.23 It is the largest board of its kind in
the world.24 By law, any BPMC committee on profes-
sional conduct “shall consist of two physicians and one
lay member.”25 Since there is no statutory definition of
“lay member,” and the statute makes a simple distinc-
tion between physicians and lay members, the most
logical view of the distinction is between those who are
physicians and those who are not. Therefore, the Court
of Appeals has held that a physician’s assistant may
serve as the lay member of a committee hearing charges
of misconduct against a physician or other licensee sub-
ject to BPMC jurisdiction.26

Investigation and Preliminary Review

Similar to SED (by OPD), the BPMC (by OPMC)
may investigate on its own any suspected professional
misconduct and must investigate each received com-
plaint.27 In a typical year, OPMC receives about 6,650
complaints.28 Also, OPMC must make a preliminary
review of certain required reports made to DOH by
hospitals, physicians, medical malpractice liability
insurance carriers, and health maintenance organiza-

tional procedural protections (some of those unique to
physicians) have been added, notably in 1996.11

Comparison of New York Discipline of
Physicians with Discipline of Other Health
Professionals in New York and of Physicians in
Other States

General Matters

Professional discipline by DOH of New York physi-
cians, physician assistants and specialist assistants
shares many characteristics with discipline by SED of
other professionals, including other health care profes-
sionals, such as nurses, chiropractors, dentists, physical
therapists, pharmacists, midwives, podiatrists,
optometrists, and others. However, there are some dif-
ferences. 

Discipline of physicians, etc., is overseen by the
BPMC and DOH staff in the Office of Professional Med-
ical Conduct (OPMC) pursuant to Public Health Law
(PHL) §§ 230 to 230-c. Discipline of nurses, etc., is over-
seen by the BOR assisted by a board for each profession
and SED staff in OPD. For both groups, professional
misconduct is defined in the Education Law, at Articles
131-A (§§ 6530 to 6532) and 130 (§§ 6509 to 6509-c),
respectively.

Neither the Commissioner of Education, the BOR,
nor the COH may promulgate rules or regulations con-
cerning the definitions of misconduct applicable to
physicians.12 Thus, there is no code of professional con-
duct or standard of practice set forth in regulation.
Instead, the standard of medical practice is determined
on a case-by-case basis, in consultation with appropri-
ate experts, by OPMC investigators and, if a case is to
proceed to charges, by BPMC panels composed mostly
of physicians assigned to particular cases. This enables
DOH to keep pace with developments in medicine bet-
ter than would be possible under a regulatory code of
professional practice.

Both DOH and SED must investigate all complaints
received, and are permitted to consult experts on issues
of professional expertise or clinical practice.13 Any state-
ment of charges must set forth the alleged misconduct
and the material facts, but not the evidence, by which
the charges will be proved.14

In both processes, the licensee is entitled to a hear-
ing on the charges on a stenographic record. He or she
may appear personally or by an attorney, cross-examine
the witnesses and examine the evidence offered by the
State and produce witnesses. The rules of evidence are
not binding, and the standard of proof is a preponder-
ance of the evidence.15 The preponderance of evidence
standard for proof of physician misconduct is used in



tions to determine if those reports warrant further
investigation.29

Most complaints received by OPMC come from the
public (57%), government agencies (16%) and out-of-
state disciplinary boards (12%); only 2% come from
physicians.30 Complaints from the last three sources
lead to referral for charges more often than those from
the first.

After appropriate review or investigation, OPMC
closes the vast majority of these matters, either because
it lacks jurisdiction, or because the allegations—even if
credited—do not indicate misconduct, or because the
credible facts do not support a charge. OPMC presents
about 600 cases per year to ICs of the Board. For minor
or technical violations, or for substandard medical prac-
tice which does not constitute professional misconduct
(for example, a single instance of negligence or incom-
petence, which is not gross), if the IC concurs, OPMC
arranges for a confidential administrative warning or
consultation with one or more experts.31 Such consulta-
tion is often used when OPMC and the IC have reason
to believe that the licensee may be impaired by alcohol,
drugs, physical disability or mental disability.32 If an IC
concurs that a hearing is warranted, OPMC refers it to
the DOH Division of Legal Affairs to prepare charges
and prosecute them at a hearing.33 With IC concurrence,
OPMC refers about 360 cases per year for charges and
hearings. Nearly 300 of those are settled on consent
without the completion of a hearing. 

Whether on settlement or after hearing, BPMC
annually issues about 140 administrative warnings and
takes about 330 other disciplinary actions.34 The most
common grounds for final disciplinary actions are: neg-
ligence or incompetence (30%); fraud (20%); practice
while impaired (11%); failure to keep adequate records
(9%); sexual misconduct (8%); and inappropriate pre-
scribing (6%).35 The most common specialties of
licensees disciplined are: internal medicine (21%);
surgery (16%); family practice (14%); psychiatry (11%);
obstetrics-gynecology (7%); and anesthesiology (6%).
Physician assistants comprise about 4% of the cases of
final disciplinary action by the BPMC.36

Before OPMC presents a case to an IC, it must offer
the licensee, who may have counsel present, an oppor-
tunity to be interviewed in order to provide an explana-
tion of the issues under investigation. OPMC must give
written notice to the licensee of issues identified after
the interview; the licensee may submit written com-
ments or expert opinion to OPMC at any time.37 SED
need not do so. These interview rights appear to be
unique in the United States and among New York
health care professionals. 

The PHL requires that an IC be convened within 90
days after the interview.38 The physician may enforce
this or other time limits in a CPLR Article 78 proceed-
ing if the failure to comply was not caused by the
physician. Without a showing of prejudice, any due
process claim arising from a delay in convening an IC
must fail.39

In both SED and DOH, there is some peer review of
the investigation before a licensee may be charged.
Before a licensee may be charged, the SED professional
conduct officer must consult with a single professional
member of the applicable board, while OPMC must
obtain the concurrence of a majority of an IC, which
includes two physicians, and must consult with the
BPMC’s executive secretary, who must be a physician.40

At any time, if the BPMC or OPMC determines that
“there is a reasonable belief that a criminal offense has
been committed by the licensee,” it shall notify “the
appropriate district attorney.”41 DOH has interpreted
this to require the report of reasonably suspected
felonies and misdemeanors, but not violations, to the
appropriate prosecutor, even if it is not a district attor-
ney. This is without necessarily waiting until the com-
pletion of a DOH investigation or resolution of the
administrative case.

Charges, Hearings and Disposition of Contested
Matters

In cases charging negligence or incompetence in the
practice of medicine by a specialist physician, OPMC
often includes on the hearing committee a physician
practicing in the same specialty; however, it is not
required to do so. Although OPMC is permitted to con-
sult non-conventional medical experts in its investiga-
tions of the clinical practice of non-conventional physi-
cians, it is not required to do so.42 Notwithstanding the
difference in treatment regimens between conventional
and unconventional medicine, all licensed physicians
are held to the same basic standards of care which,
among other things, require the physician to obtain an
adequate medical history, perform and document an
adequate physical examination, form and document an
accurate initial and working diagnosis, document ade-
quate medical indications for any prescribed medica-
tions, and maintain accurate medical records.43

Nurses, etc., must receive at least fifteen days’
notice of a hearing on charges, while physicians, etc.,
are entitled to at least twenty days’ notice.44 Physicians
are required to file a written answer prior to the hear-
ing; nurses are not.45 Licensees subject to DOH disci-
pline have statutory time limits, extendable for good
cause, on the periods between service of the statement
of charges and the commencement of the hearing,
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majority permit letters or decrees of censure and collec-
tion of the costs of the proceedings, which New York
does not.57

Publication of Final Administrative Decision

The Court of Appeals in 1993 interpreted the PHL
to require that disciplinary proceedings brought against
physicians must remain confidential until finally deter-
mined.58 Last year, it held not only that where proceed-
ings are decided in a physician’s favor the requirement
of confidentiality continues after the determination, but
also that where proceedings produce a mixed result,
DOH has discretion to decide whether its published
records should be redacted to keep material relating to
charges that were not sustained confidential.59 That dis-
cretion may be exercised after consideration of: the
extent to which public knowledge of the dismissed
charges would aggravate damage to the physician’s
reputation that is done when the sustained charges are
publicized; the administrative difficulty of redaction;
the importance of making the proceedings that resulted
in discipline comprehensible to the public; the relation-
ship of the charges dismissed to those sustained; and
their relative severity.60

Conclusion
Professional discipline of physicians, physician

assistants and specialist assistants is unique in New
York. It is handled, not by SED, but by DOH which has
considerable expertise, not only in medicine, but in the
oversight of the environment where medicine is prac-
ticed. It includes more peer review and more procedur-
al due process protection than discipline of other health
care professions. It protects not only the public’s health,
but the physician’s privilege to practice medicine as
well.
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Penalties
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conduct are set forth in statute. They include suspen-
sion of license, either wholly or partially, but only for a
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licensee completes a course of retraining, therapy, or
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Policing the Medical Profession in New York State
By Elizabeth Dears Kent

the New York Insurance Health Care Bureau; and the
offices of the local District Attorney. 

This article will discuss several of the public entities
on the state level that oversee and regulate the conduct
of the medical profession. It is important to note, how-
ever, that there exist many other systems intrinsic to the
practice of medicine. This includes practices related to
the conferral of professional credentials and the regula-
tion of medical practice, including state licensing
boards, specialty medical boards and examination
boards. These boards determine candidates for licen-
sure or professional certification and re-certification. 

Importantly, there also exist other non-governmen-
tal affiliations and relationships through which physi-
cians are subject to broad control. These include affilia-
tion relationships with article 28 institutions (hospitals,
clinics or nursing homes) or participating provider rela-
tionships with health plan associations and insurers
which enable physicians to provide services to plan or
insurer enrollees and subscribers pursuant to article 44
of the Public Health Law or articles 32, 42 or 43 of the
Insurance Law. These affiliation or participation
arrangements effectively circumscribe certain practices
of the medical profession and therefore operate to regu-
late the conduct and quality of medical practice in this
state. 

Finally, the civil justice system, largely viewed by
the medical profession to be an extremely dysfunctional
process, also exists as a mechanism, faulty as it may be,
through which the conduct of the profession is
reviewed and influenced, if not regulated. New York
State recently established a system through which the
public may individually track the credentials, perfor-
mance and disciplinary/medical liability status (includ-
ing the disposition of finalized disciplinary actions and
certain medical liability judgments and settlements) of
members of the medical profession through a web-
based profiling system maintained by the State Depart-
ment of Health. Many of these review and information
systems do not exist in any form for other licensed pro-
fessionals practicing in the state of New York 

Office of Professional Medical Conduct (OPMC)
Oversight for licensure and discipline of the med-

ical profession reposed until the mid-1970s with the
New York State Department of Education. In 1976, the
legislature bifurcated these responsibilities and vested
within the Department of Health responsibility for
physician discipline, including responsibility for license

The medical profession, to
a far greater extent than most
others, is highly regulated and
is subject to review at both the
federal and state level. 

At the federal level, the
Health and Human Services,
Office of Inspector General
(OIG) and the United States
Attorney General are princi-
pally responsible for the over-
sight and prosecution of
crimes or other unlawful acts
involving services provided to beneficiaries of Medicare
or Medicaid. The U.S. Drug Enforcement Administra-
tion, working closely with state and local law enforce-
ment agencies, is principally responsible for the investi-
gation and prosecution of crimes involving the
diversion of controlled substances. The Health and
Human Services Office for Civil Rights (OCR) is respon-
sible for assuring compliance with the Health Insurance
Portability and Accountability Act (HIPAA).

State oversight bodies empowered to license and
review the conduct and quality of care provided by
members of the medical profession include the State
Education Department; various departments within the
State Department of Health (the Office of Professional
Medical Conduct (OPMC); the Bureau of Narcotics
Enforcement and the New York Patient Occurrence
Reporting and Tracking System (NYPORTS)); and the
Committee on Physicians’ Health (CPH). Other public
bodies primarily responsible for the oversight and pros-
ecution of crimes or other unlawful acts involving ser-
vices provided to the public through commercial insur-
ance or governmentally sponsored programs include:
the New York State Medicaid Fraud Control Unit and
the Health Care Bureau within the State Attorney Gen-
eral’s Office; the New York Insurance Frauds Bureau;

“[T]he civil justice system, largely viewed
by the medical profession to be an
extremely dysfunctional process, also
exists as a mechanism, faulty as it may
be, through which the conduct of the
profession is reviewed and influenced, if
not regulated.”



revocation. Licensure itself remains within the Educa-
tion Department. The Board for Professional Medical
Conduct (BPMC) was created in 1976 in the Depart-
ment of Health and has since served as the principal
state agency involved in the state’s disciplinary process.
The Board is comprised of both physician and lay mem-
bers. Each investigative committee or hearing commit-
tee must be comprised of three members: two physi-
cians and one lay member of the Board. Section 230 of
the Public Health Law sets forth the processes and pro-
cedures which must be followed when an allegation of
professional medical misconduct has been filed.1

Every complaint filed with OPMC must be investi-
gated by BPMC investigative staff, which is highly pro-
fessional and includes attorneys as well as former law
enforcement officials. The licensee is offered an inter-
view. After an investigation, when sufficient evidence
exists to indicate that misconduct has occurred, an
investigative committee (IC) is convened to review the
matter further. If the IC also finds sufficient evidence to
substantiate the matter, charges are drawn by DOH
General Counsel’s office and a hearing committee (HC)
is empanelled. There are statutory time constraints
within which a case must be heard and concluded. The
hearing committee can make one of several determina-
tions: dismiss some or all of the charges or sustain some
or all of the charges. Penalties can range from censure
or reprimand to licensure suspension or outright revo-
cation. Appeals of the hearing committee’s decision
(either by the state or by the respondent) can challenge
either the determination or the penalty. Appeals are
taken to the Appeal Review Board (ARB), which is com-
posed of three physicians and two lay members from
the BPMC. Either the hearing committee’s decision or
the ARB’s decision can be appealed through an article
78 proceeding to the Appellate Division. 

The physician discipline process in New York State
and, indeed, nationally has been monitored closely by
independent academic and consumer-oriented organi-
zations. Their data demonstrate that the physician disci-
pline process in New York State has improved signifi-
cantly over the years. In a comparison conducted by the
Public Citizen’s Health Research Group, which com-
pares the rates of serious disciplinary actions taken by
states nationwide, New York State has gone from 29th
in the nation in 1995 to 14th in the nation in 2003.2
Moreover, New York ranks 2nd among the nation’s 17
largest states (those with 15,000 or more physicians). To
a very significant degree, medical professional associa-
tions, led by the Medical Society of the State of New
York (MSSNY), initiated the call for the changes. This in
turn led to improvement through doubling of the
physician registration fee (to $600/biennially) to assure
that adequate resources are made available to support
the work of the OPMC. 

The Bureau of Narcotics Enforcement
The Bureau of Narcotics Enforcement (BNE or

Bureau) is within the Department of Health. BNE is
responsible primarily for the implementation of and
adherence to prescribing requirements for controlled
substances as well as the oversight of prescribing prac-
tices. The goal is preventing and reducing drug diver-
sion and fraud. The Bureau has been the oversight body
for the implementation of the New York State official
prescription program which required the use of special,
serialized prescription forms for certain schedule II, III
and IV drugs, including benzodiazepines. The program
has been modified over the years and will soon be fur-
ther altered effective April 19, 2006, to require that all
prescriptions written in New York (for both controlled
and non-controlled substances) be issued on an official
forge-proof New York State prescription form. This is
the same form that is currently required for prescribing
and dispensing schedule II and benzodiazepine con-
trolled substances.3 The Bureau is responsible for both
the development and implementation of this new law.
Emergency regulations, effective October 28, 2004, are
in place and mechanisms have been established to reg-
ister prescribers and begin to supply them with the new
forge-proof prescription forms.4

The New York Patient Occurrence Reporting
and Tracking System (NYPORTS)

The New York Patient Occurrence Reporting and
Tracking System (NYPORTS), created in the mid-1980s
pursuant to section 2805-l of the Public Health Law, is a
reporting system which tracks adverse events (defined
as “patients’ deaths or impairments of bodily functions
in circumstances other than those related to the natural
course of illness, disease or proper treatment in accor-
dance with generally accepted medical standards”).5
Adverse events are reportable to the NYPORTS system
by anyone associated with the event. Notably, adverse
events are not always medical errors. Most occurrences
that are reported are tracked and trended in the aggre-
gate. Serious occurrences are investigated individually
by the hospital, which is required to conduct a root
cause analysis (RCA). Confidentiality requirements of
section 2805-m generally prevent the disclosure of inci-
dent reports and other peer review and quality assur-
ance committee analysis unless the individual who
makes an admission during such committee meeting
becomes the subject of a medical liability lawsuit.6
Where the party to the peer review proceeding does
become a party in a subsequent civil liability proceed-
ing deriving from the conduct reviewed, any statements
made by such party during the peer review meeting are
discoverable if the statement is directly related to the
underlying cause of action.7
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The legislature recently re-emphasized the importance
of local District Attorney action when alleged criminal
conduct involving a physician has occurred. Chapter
542 of the Laws of 2003 requires the OPMC to inform
the appropriate District Attorney’s office if it deter-
mines that there is a reasonable belief that a criminal
offense has been committed by a physician.12

Conclusion 
As shown, a plethora of public entities exist on the

state level to oversee, review and regulate every aspect
of the medical profession’s practices. As extensive as
these controls are—and they are unparalleled in any
other profession or occupation—there are also federal
entities that review and regulate physicians. Moreover,
a great deal of physician oversight finds its genesis in
the private sector as well. Most notable are insurance
companies, hospitals and other institutional care
providers. These entities, like the public authorities,
regulate both the quality and economic aspects of a
physician’s practice. The medical profession not only
accepts this extensive regulatory oversight but wel-
comes it provided that it is meaningful, fair, and as
minimally intrusive as possible into the physician’s
time available for patient care. 
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The Committee for Physicians’ Health
The Committee for Physicians’ Health (CPH) has

been operated since 1980 by the Medical Society of the
State of New York. It is a confidential, educational, and
outreach program designed to offer physicians
impaired by alcoholism, chemical dependency or men-
tal illness an opportunity for treatment and rehabilita-
tion. It is an alternative to formal disciplinary processes
conducted by OPMC for the physician who has not
committed an act of professional misconduct.8 Impor-
tantly, however, a physician is obliged to report to the
OPMC any information that reasonably demonstrates
that a licensee is guilty of professional misconduct.9
Failure to do so will itself constitute professional mis-
conduct. A physician is not absolved of such a charge
by reporting information to the CPH instead of OPMC. 

The New York State Medicaid Fraud Control
Unit

The New York State Medicaid Fraud Control Unit
(MFCU) within the State Attorney General’s Office was
originally formed in the mid-1970s in response to scan-
dals involving individual seniors and investments they
made/lost acquiring nursing home care. It is the state’s
primary body for enforcement of laws involving care
provided to the state’s Medicaid population and has
jurisdiction over physician conduct relating to that pop-
ulation. 

The New York Insurance Frauds Bureau and
New York Insurance Health Care Bureau 

There are two bodies within the State Insurance
Department that may be involved in review of physi-
cian conduct. The New York State Insurance Frauds
Bureau has as its primary mission the detection, investi-
gation and prevention of insurance fraud, including
fraud involving the delivery of health care services.10

The Health Care Bureau has responsibility for review
and approval of accident and health insurance forms
and rate adjustment filings made by any insurer. The
Bureau also, however, oversees the External Appeal
program which provides health care consumers and
their providers (including physicians) a right to obtain
an independent, impartial review when health plans
deny services as not medically necessary, experimental
or investigational.11

Offices of the District Attorney
Local District Attorneys have recently increased

criminal action in response to certain medical practices.
Most of the time, these matters involve non-physicians
posing as physicians. However, there have been a few
instances of action taken against physicians directly.



On Our Honor:
Policing Ourselves in the Legal Profession
By David L. Edmunds, Jr. 

On a day it was revealed that Barry Bonds
might be called to testify at a House com-
mittee hearing investigating steroid use in
baseball, Commissioner Bud Selig hinted he
might at some point do his own investiga-
tion of past steroid use.1

The controversy in major league baseball over the
use of steroids recently took center stage at a congres-
sional hearing. At the heart of the discussions was the
century-old question about whether the Commissioner
of Baseball and the team owners have the power and
responsibility to discipline players for violating rules of
the game. Underlying the dialogue was another issue:
whether the players themselves have a duty to disclose
the use of performance-enhancing substances by other
players. 

While the American public has been given an
opportunity to view how baseball deals with rule viola-
tors, our citizens know little if anything about the
process of disciplining professionals for inappropriate
conduct. Doctors, nurses, pharmacists, therapists, engi-
neers, architects, accountants, attorneys and other pro-
fessionals are all expected to meet certain standards of
practice. In New York, as in other states, a licensed pro-
fessional’s failure to meet the expected standards of
practice is considered “professional misconduct.”2 It is
here that the legal profession differs from other disci-
plines in New York State. The legal profession is in fact
unique, not only for its rich history, many traditions
and impact on people’s lives, but also because it is the
only profession in New York that has been given the
privilege and awesome responsibility of “self regula-
tion.” For most professions in New York, professional
misconduct is investigated and prosecuted by the New
York State Education Department’s Office of Profession-
al Discipline (OPD). Medicine is one exception. Miscon-
duct by physicians and physician assistants is investi-
gated and prosecuted by the Office of Professional

Medical Conduct (OPMC) of
the Department of Health.3
Law is another exception. 

In New York, the practice
of law and the court system
are governed primarily by
the provisions of Article 4 of
the New York Judiciary Law.
The court system is divided
into four areas or depart-
ments, known as the First,
Second, Third and Fourth
judicial departments.4 Within

each department appeals are handled by the Supreme
Court, Appellate Divisions, which embrace various
counties.5 The conduct of attorneys is also governed by
Article 15 of the Judiciary Law. Specifically, the Legisla-
ture, through the Judiciary Law, gives to each Appellate
Division authority to determine standards for admis-
sion to the bar, ethics for the practice of law and disci-
pline for professional misconduct.6

Guarding the Gate
At the core of our legal system is the belief that

every individual, regardless of means, is entitled to rep-
resentation in both civil and criminal matters by a com-
petent attorney in good standing with the courts. Any
person who desires to practice before the New York
courts must be examined and licensed pursuant to the
provisions of the Judiciary Law.7

The threshold determination for competency and
admission actually requires a two-step process. First, an
individual must pass a comprehensive examination
given by the New York State Board of Law Examiners.8
This exam also includes a professional responsibility
component.9 The bar exam is designed to not only
ensure the competence of newly admitted lawyers, but
also to ensure that new attorneys are fully prepared to
handle the challenges of legal practice and to meet the
needs of the public. In 1999, the Board of Law Examin-
ers reviewed the bar examination to determine whether
the passing standard accurately represented the current
standards for the minimum competence to practice law.
After extensive debate by both the bench and the bar,
the Board announced in September 2004 its intention to
raise the passing score. The new score becomes partially
effective with the July 2005 exam and the increase will
be phased in over a three-year period.10
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obligated to both know and follow the rules, which rep-
resent the minimum requirements that every lawyer
must meet. When a lawyer’s conduct falls below the
standards in the Rules, the attorney may be subject to
disciplinary action.16 The Canons, the Ethical Consider-
ations and the Disciplinary Rules also represent the
standard that the public can expect of lawyers and their
employees.17

Judiciary Law Section 90 gives each Appellate Divi-
sion authority to establish its own rules and procedures
to handle allegations of attorney misconduct, including
the circumstances under which sanctions may be
imposed. Thus, in order to enforce the provisions of the
Code each of the four departments has adopted its own
rules governing attorney conduct. The rules address
notice of charges of misconduct, the opportunity to be
heard, service of process, hearing and appeal rights, res-
ignation, and the reinstatement to practice among other
matters.18

A close examination and comparison of the rules of
each of the four appellate departments reveals that they
vary in many regards but share a clear commonality.
Each set of rules truly encompasses the public policy
desires and needs that are shared equally by both bench
and bar. In particular, they create a means for individu-
als to seek redress for attorney misconduct. At the same
time, the rules vary in their definitions of misconduct,
grounds for discipline, handling of serious cases and
the procedures for imposing discipline. Further, the
rules vary with respect to the procedures followed by
each disciplinary office as they relate to the processing,
investigation, evaluation and disposition of complaints
of attorney misconduct.

Each Judicial Department’s rules provide for a
departmental disciplinary committee, usually identified
as the “Attorney Grievance or Disciplinary
Committee.”19 The structure of these committees is also
unique in each department and again reflects the
unique aspects of the practice of law in each of these
departments. The committees are composed of attor-
neys and a limited number of non-attorneys appointed
by the respective courts. Each committee is assisted by
a chief attorney, also appointed by the court. The chief
attorney and a professional staff are responsible for
investigating complaints referred to the committee or
otherwise brought to its attention.

Both the First and Third Departments have a single
committee. The Second Department has three separate
committees for the Second and Eleventh Judicial Dis-
tricts, the Ninth Judicial District and the Tenth Judicial
District. Within the Fourth Department, there are also
three separate committees for the Fifth, Seventh, and
Eighth Judicial Districts.20 When an investigation is
completed dispositions range from dismissal, to consid-

Additionally, after an individual passes the bar
exam, he or she must also file with the Committee on
Character and Fitness. This application includes affi-
davits stating that the applicant has the moral character
and general fitness required to be an attorney and coun-
selor-at-law.11 Each Appellate Division appoints its own
committee on character and fitness.12 It is only after the
Board of Law Examiners certifies to each Appellate
Division that an individual has passed both the bar and
the professional responsibility examinations and after
the character and fitness committee approves the appli-
cant, that an individual may take the oath for admission
to the bar.

Lawyers are also required to regularly demonstrate
that they possess the competence and skill required to
practice in New York. Every two years each attorney
must file a registration statement with the Chief Admin-
istrator of the Courts, pay a fee of $350.00 and most
important, certify that the attorney has taken a mini-
mum of 24 hours of accredited continuing legal educa-
tion courses during the preceding two-year period.
Four hours of that course work must be in the area of
ethics and professionalism.13

Looking Within
In New York, the professional and ethical conduct

of attorneys is governed by the Judiciary Law and by
the Lawyer’s Code of Professional Responsibility. In
1990, the Appellate Divisions jointly adopted the Code
as the standard for regulating the professional conduct
of attorneys. The Code was originally adopted by the
New York State Bar Association in 1970, but has been
revised on several occasions since its adoption. It is
now codified in Title 22 of the Official Compilation of
Codes, Rules and Regulations of the State of New York,
Part 1200.

The Code is divided into three main areas which
contain nine Canons, 156 Ethical Considerations, and 51
Disciplinary Rules. The Code governs an attorney’s
relationship with clients, the public, the courts and
other attorneys. The Canons function as chapter head-
ings and are statements of axiomatic norms and gener-
ally define the standards of professional conduct
expected of lawyers.14 Two examples are the bookends
of Canons 1 and 9. Canon 1 states that a “lawyer should
assist in maintaining the integrity of the legal profes-
sion,” while Canon 9 states that a “lawyer should avoid
even the appearance of impropriety.” The Ethical Con-
siderations contain standards to which lawyers should
aspire. However, they are “aspirational” only.15

The Disciplinary Rules are considered the heart and
soul of the Code and the New York disciplinary
process. The Rules are the only part of the Code that is
followed by the courts. Every attorney in New York is



eration by a committee for non-public discipline, to
commencement of formal disciplinary proceedings
before a judicial hearing officer or the court.21 When a
matter is brought before the Appellate Division sanc-
tions may include censure, suspension or disbarment.22

When an attorney is suspended or disbarred, courts
will consider a request for reinstatement at the conclu-
sion of the suspension or seven years after disbar-
ment.23

Fundamental to the process is the attorney’s right to
privacy. Only when charges of misconduct are sus-
tained by the court and discipline is imposed will the
records of a disciplinary proceeding be considered a
public document. In all other cases, the investigation
files and other proceedings are deemed confidential,
and the records are sealed.24

I Am My Brother’s and Sister’s Keeper
Cain, the Old Testament’s first murder defendant,

was asked where his brother Abel could be found. He
replied, “I am not my brother’s keeper.”25 Lawyers in
New York and in a great majority of other states are
indeed their brothers‘ and sisters’ keepers, as they have
a duty to report the misconduct of another attorney.
The idea of the law being a self-policing profession is
rooted in the democratic principle of separation of pow-
ers, which makes the Judiciary, the Executive Branch,
and the Legislature separate and equal branches of gov-
ernment. In New York, the Legislature, through the
Judiciary Law, assists the courts in regulating the legal
profession. However, the courts still have the final say
over who will be “Officers of the Court.”26

New York Disciplinary Rule 1-103(A) requires attor-
neys in certain instances to report another attorney to
the appropriate disciplinary authority. Disciplinary Rule
1-103(B) requires attorneys to respond to requests from
disciplinary authorities during an investigation into
another attorney or a judge. The current version of Dis-
ciplinary Rule 1-103 can be traced back to 1908 when
the American Bar Association first adopted an ethical
code, known as the Canons of Professional Ethics.
According to Canon 29 of the 1908 Code, “lawyers
should expose without fear or favor before the proper
tribunals corrupt or dishonest conduct in the profes-
sion, and should accept without hesitation employment
against a member of the Bar who has wronged his
clients.”27

The duty to report is essential to a self-policing pro-
fession. In Weider v. Skala, the New York Court of
Appeals determined that Disciplinary Rule 1-103(A) is
critical to the unique function of self-regulation belong-
ing to the legal profession.28 Although the bar admis-
sion requirements provide some safeguards against
enrollment of unethical applicants, the Legislature has

delegated the responsibility for maintaining the ethical
standards to the Departments of the Appellate Divi-
sions.29

To assure that the legal profession fulfills its respon-
sibility of self-regulation, Disciplinary Rule 1-103(A)
requires each lawyer and judge to report to the discipli-
nary committee of the specific Appellate Division any
potential violations of these rules that raise a “substan-
tial question as to another lawyer’s honesty, trustwor-
thiness or fitness in other respects.” Indeed, one com-
mentator has noted that, “[t]he reporting requirement is
nothing less than essential to the survival of the profes-
sion.”30

Disciplinary Rule 1-103 is titled “Disclosure of
Information to Authorities.” It contains two sub-para-
graphs, the first of which concerns an attorney’s duty to
report another attorney while the second governs an
attorney’s duty to respond to inquiries from discipli-
nary authorities about other attorneys or judges.

Disciplinary Rule 1-103(A) reads as follows:

(a) A lawyer possessing knowledge, (1)
not protected as a confidence or secret,
or (2) not gained in the lawyer’s capaci-
ty as a member of a bona fide lawyer
assistance or similar program or com-
mittee, of a violation of section 1200.3
of this Part that raises a substantial
question as to another lawyer’s hon-
esty, trustworthiness or fitness as a
lawyer shall report such knowledge to
a tribunal or other authority empow-
ered to investigate or act upon such
violation.

Disciplinary Rule 1-103(B) reads as follows: “A lawyer
possessing knowledge or evidence, not protected as a
confidence or secret, concerning another lawyer or a
judge shall reveal fully such knowledge or evidence
upon proper request of a tribunal or other authority
empowered to investigate or act upon the conduct of
lawyers or judges.” 

A clearer analysis of the lawyer’s duty to report
requires an examination of two Disciplinary Rules.
First, Disciplinary Rule 1-102 is a broad, all encompass-
ing rule which applies to both the individual attorney
and to law firms. According to Professor Roy Simons, it
governs every aspect of a lawyer’s professional, busi-
ness, social and personal life.31 It prohibits lawyers from
engaging in conduct that is prejudicial to the adminis-
tration of justice or engaging in conduct that adversely
reflects on the lawyer’s fitness as a lawyer.32

We then turn our attention to the requirements of
Disciplinary Rule 1-103. The threshold issue for report-
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associations operate lawyer assistance programs that
are specifically designed to provide education and con-
fidential assistance to lawyers, judges, law school stu-
dents and their immediate family members who are
affected by alcohol and substance abuse, and stress or
depression. 

In 2003, the Appellate Division, Fourth Department
was the first court in New York to implement an attor-
ney diversion program to address instances of miscon-
duct that occurred while an attorney suffered from alco-
hol, substance abuse or other dependency. The Third
Department has also amended its rules to create a mon-
itoring program.35 In each program, the specific court
must approve an application by an attorney or by the
grievance committee for program participation during
the monitoring period. If the application is approved,
the court may stay the disciplinary proceedings during
a period when the attorney is monitored by a member
of an approved lawyer assistance program. The monitor
then determines whether the lawyer is complying with
a recovery effort. These courts have recognized that in
appropriate circumstances it is in the public interest to
provide the attorney with an incentive to recover from
alcoholism or substance abuse and ultimately restore
the attorney’s fitness to practice law. 

Lastly, bar associations across the state, through
what are known as law practice continuity committees,
address the needs of the clients of solo and small firm
practitioners when attorneys die, becomes disabled or
otherwise cannot attend to the affairs of their law prac-
tice. The Appellate Divisions may appoint a caretaker
attorney or receiver to help clients find substitute coun-
sel or to perform necessary services for the client so that
the client’s interests are protected.

Conclusion
The integrity of the legal profession can only be

maintained when violations of the disciplinary rules are
brought to the attention of the proper officials.36 Attor-
neys, bar associations, the public, and grievance com-
mittees all play a vital role in the New York legal com-
munity and in the disciplinary process. The profession
is indeed privileged to have the responsibility of polic-
ing itself. Not only is the profession better served, but
the public is protected and the integrity of the profes-
sion is preserved. In the legal profession the duty to
report is truly critical and essential to our right and
responsibility to police our conduct. We are indeed the
keeper of our brother and sister attorneys. The legal
community, both bench and bar, has met the challenge
and exceeded the responsibility placed upon it to regu-
late the profession. We can be assured that the profes-
sion will continue to do all that it can to maintain the
highest levels of ethics and professionalism in the prac-
tice of law for years to come.

ing is whether the knowledge of misconduct raises a
substantial question regarding another attorney’s hon-
esty, trustworthiness or fitness as a lawyer. If this test is
passed, the reporting lawyer must then determine
whether the information is protected as a confidence or
secret or whether it was gained in the lawyer’s capacity
as a member of a bona fide lawyer assistance or similar
program or committee. These entities include lawyer
assistance programs operated by bar associations to
assist attorneys with alcohol, substance abuse and other
personal problems.

Thus, an attorney must report unprivileged, actual
knowledge to an authority. An attorney’s duty to report
is brought into clearest focus by listing the areas where
the reporting attorney is not required to report conduct
set forth in Disciplinary Rule 1-102. In particular, if the
information does not raise a substantial question about
the lawyer’s fitness, is unrelated to the lawyer’s hon-
esty, trustworthiness or fitness, is protected as a confi-
dence or is based upon mere suspicion or belief, there is
no duty to report.33

However, Disciplinary Rule 1-103(B) also discusses
an attorney’s responsibility to report information to
authorities when requested to do so. Under this section,
when an attorney possesses knowledge or has evidence
of misconduct by another lawyer or judge, the attorney
must reveal that knowledge or evidence when request-
ed to do so by a tribunal or authority investigating the
conduct provided the information is not protected as a
confidence or secret.

Significantly missing from an attorney’s duty to
report misconduct is the obligation to self report. Disci-
plinary Rule 1-103 only applies to violations that raise
questions about the honesty, trustworthiness and fitness
of other attorneys. However, the New York Judiciary
Law requires an attorney who has been convicted of a
crime of any kind in any state or in federal court to file
the record of the conviction with the appropriate Appel-
late Division within 30 days of the conviction.34

Helping the Least
The legal profession is also unique for another very

different reason. Commensurate with the duty to self
regulate and the duty to report misconduct, is the
inherent duty to aid and assist other lawyers and
judges in times of trouble and need. The legal profes-
sion does so through the work of bar foundations orga-
nized by the state bar association and several county
bar associations. Bar foundations are dedicated to aid-
ing charitable and educational projects in order to meet
the law-related needs of the public and the legal profes-
sion. A foundation’s work is made possible through the
contributions of attorneys and other individuals. In
addition, the New York Lawyer Assistance Trust, New
York State Bar Association and a number of county bar
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Hope, Health and Healing
By Barbara F. Smith

Tremendous stigma still attaches to being a user or
an addict. Many people view addicts as weak or bad
people, unwilling to lead moral lives and to control
their behavior. 

The problem is exacerbated for lawyers. Alcoholism
or drug addiction can directly and adversely affect the
ability of an attorney, a firm or legal department to pro-
vide quality legal services and can lead to exposure to
professional liability, to the violation of ethical conduct
standards, to loss of public esteem and even to criminal
law violations. 

“An attorney who ends up before a disciplinary
panel typically is middle-aged, behind in his bills, with
a declining law practice, a deteriorating marriage, and
has a problem with alcohol or drugs. . . . The most diffi-
cult problem for the troubled lawyer is to identify that a
problem exists, and to recognize that help is needed.”4

“While the ABA has estimated that forty to sixty
percent of disciplinary proceedings involve substance
abuse, other estimates have found that an even greater
percentage of cases—fifty to seventy percent—involve
substance abuse.”5 Disciplinary action may be
inevitable if a problem remains untreated; suspension
or disbarment is the ultimate penalty to protect the
public from a lawyer’s incompetence or dishonesty,
whatever the cause.

But the disciplinary process addresses only the
results, not the cause of the problem. Better to detect a
problem at an early stage and divert the person to treat-
ment. 

II. Addiction Is a Disease
For more than fifty years, the American Medical

Association has classified alcoholism and drug addic-
tion as diseases, characterized by genetic, social and
psychological factors.6 An addiction is a chronic, relaps-
ing disease, which affects the brain in three ways: (1) it
immediately alters perceptions or emotions; (2) after

“Hope, health and heal-
ing”1 may not be the first
words that come to mind
when you think of alcoholic
or addicted lawyers. 

Many lawyers are
unaware of the problem that
alcohol abuse or drug addic-
tion poses for the legal profes-
sion or of the response that
the organized bar, particularly
in New York State, has made
to address the issue. This arti-
cle is a step to filling that gap.

I. The Problem
No one disputes that the profession has
changed dramatically during the past
20 years. More lawyers are chasing
basically the same amount of business,
invariably resulting in greater competi-
tion and more stress. Both new and
established lawyers and law firms find
themselves working an ever-increasing
number of hours, often for fewer dol-
lars, at the expense of their personal
and family lives. The demands and
expectations placed on them by their
clients, colleagues, and judges have
never been higher and are often unreal-
istic and unobtainable. This is a guaran-
teed recipe for stress, burnout, depres-
sion, and substance abuse.2

Most authorities agree that about 10% of the gener-
al population has problems with alcohol abuse. Howev-
er, surveys performed in the last decade in Arizona and
Maryland indicate that 15-18% of the lawyer population
battles the same problem. A Washington study found
that 

eighteen percent of lawyers who prac-
ticed anywhere between two and twen-
ty years had developed a problem with
alcohol and that number increased to
twenty-five percent among lawyers
who practice more than twenty years.
Statistics also show that one in five
lawyers has a problem with substance
abuse and one in every eight graduat-
ing law students exhibits signs of
chemical dependency.3

“Many lawyers are unaware of the
problem that alcohol abuse or drug
addiction poses for the legal profession
or of the response that the organized
bar, particularly in New York State, has
made to address the issue.”



repeated use, it produces symptoms of tolerance and
withdrawal; and (3) after chronic use, it results in neu-
rological damage.7 The disease of addiction appears to
develop as a result of both genetic and environmental
factors. The “natural history of the disease includes
periods of abstinence and relapse.”8

The disease of addiction is treatable, although there
is no cure. “Addiction is very comparable to other
chronic diseases in terms of treatment compliance and
outcome.”9

III. Lawyer Assistance in New York State
Since 1990, the New York State Bar Association has

had a Lawyer Assistance Program (NYSBA LAP), under
the direction of Ray Lopez, a licensed social worker
with more than twenty years experience in substance
abuse education and intervention services.10 The LAP
works with the NYSBA Committee on Lawyer Alco-
holism and Drug Abuse, with active members com-
prised of lawyers and judges from all parts of the state,
as well as several hundreds of additional volunteers.
Thanks to these resources, the LAP can reach members
of the profession in need anywhere in the state very
quickly.

The NYSBA Lawyer Assistance Program provides
confidential assistance to attorneys, judges, law stu-
dents and family members affected by alcohol, drugs,
stress or depression. Importantly, the LAP educates the
legal profession about the effects of substance abuse.

In 2000, the Lawyer Assistance Program of the
Association of the Bar of the City of New York joined
the effort. Under the direction of Eileen Travis, a
licensed clinical social worker with extensive experience
in drug and alcohol issues, the New York City Lawyer
Assistance Program (NYC LAP) provides free, confi-
dential services to any attorney, judge, law student or
family member, in New York City, who is struggling
with an alcohol, drug abuse, depression or other mental
health problem.11

As does its statewide counterpart, the NYC LAP
offers consultation and evaluation, counseling, inter-
vention, referral, peer support, monitoring, outreach
and education. It works in conjunction with the Associ-
ation of the Bar’s Committee on Alcoholism and Sub-
stance Abuse to provide peer assistance and education
to the legal community. 

Similar services are provided on a part-time basis
by Kathy Devine, LAP Director for the Nassau County
Bar Association.

In addition, eleven County Bar Associations, from
Buffalo to Montauk, have volunteer committees that
provide a strong network for attorneys in need.12 Hun-

dreds of volunteers, many of whom are in recovery
themselves, provide a network of local support.
Whether they are called a “lawyer assistance program”
or “lawyers helping lawyers committee” or “lawyers
concerned for lawyers,” they provide front-line help. 

If you call to refer someone to one of these volun-
teer Lawyer Assistance Committees, a fellow lawyer
who is in recovery and a member of the state or local
LAP will try to contact the lawyer about whom concern
has been expressed. They will tell the lawyer that some-
one who cares about him or her has expressed concern
about the lawyer’s drinking habits or drug use. If the
person thinks there is no problem, the committee mem-
ber will leave his or her name and express a willingness
to speak should alcohol or drugs ever become an issue.
If the prospect agrees that there already is a problem,
the committee member will arrange a meeting to dis-
cuss ways that people have found helpful in continuing
recovery from alcoholism or drug use. The committee
member will not report back to the referring person
other than to say that the contact was made. All com-
munications are confidential. If the situation is desper-
ate and the prospect has refused help, then a member of
the state or local committee may arrange an interven-
tion.13

Lawyer assistance programs deliver the message of
recovery through educational programs for the profes-
sion-at-large and for bar association meetings, presenta-
tions in law school classes and in the law firm setting.
For the individual attorneys who need help, they also
provide assessment, counseling, intervention and refer-
rals. They monitor attorneys referred through the disci-
plinary process, including overseeing random drug
testing.

Individual attorneys, law students or judges need
not be bar association members to access LAP services.
Typically, the LAP Director will have an initial tele-
phone conversation with the individual, which may
lead to an in-person meeting. Once the director deter-
mines the nature of the problem, he or she will refer the
lawyer to an appropriate medical professional or treat-
ment provider. For example, the next step might be
detoxification, inpatient rehabilitation or possibly out-
patient treatment. There may be a referral to a psychia-
trist for medical evaluation and a therapist for treat-
ment or an inpatient psychiatric unit; or connection
with other lawyers in recovery for involvement in a
twelve-step program such as Alcoholics Anonymous.

IV. Confidentiality
Section 499 of the Judiciary Law, adopted in 1993,

expressly provides that all information furnished to
members of the state or local lawyers assistance pro-
gram committees or their agents, enjoys the same privi-
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In 2001, the Trust was established with the appoint-
ment by the Chief Judge of twenty-one Trustees, includ-
ing judges, lawyers, LAP Program directors, volunteers,
law school administrators, treatment providers and dis-
ciplinary system representatives. Staff was retained and
projects undertaken. The Trust enhances and supple-
ments the work of the existing lawyer assistance pro-
grams run by the State and New York City Bar Associa-
tions and the County volunteer programs.

Under the leadership of Chair James C. Moore, of
the Rochester firm Harter, Secrest & Emery, and for the
first time in New York, the Trust created a grant pro-
gram with law schools and bar associations eligible to
apply for funding for education, research and efforts at
prevention in relation to alcohol and substance abuse
among judges, lawyers and law students. 

In addition, the Trust has sponsored a first-ever
conference concerning alcoholism and substance abuse
at law schools and developed a core curriculum for
informing law students on the issue.

Other outreach efforts have included an insert that
appears in each attorney’s registration renewal mailing;
advertisements that appear in legal periodicals; devel-
opment of a website (http://www.nylat.org); quarterly
newsletters; and brochures to encourage bar association
related activities.

In the policy arena, the Trust has worked for the
adoption of changes to court rules governing the disci-
plinary process that, under certain circumstances, per-
mit the diversion of attorneys with alcohol or substance
abuse problems to a court-approved monitoring pro-
gram. Successful completion of the program may result
in the dismissal of the charges. The Fourth Department
was the first to adopt such rules in 2003, and the Third
Department did so in September of 2004. The Second
Department has such rules under consideration at this
time. [See Appendix I, “Comparison of Diversion-to-
Monitoring Rules” on page 24.]

In January 2005, Chief Judge Judith S. Kaye named
David R. Pfalzgraf, of the Buffalo firm Pfalzgraf, Bein-
hauer & Menzies, to succeed Mr. Moore as Chair of the
Trust. Mr. Pfalzgraf has been involved in lawyer assis-
tance efforts on the local, state and national levels.

VII. American Bar Association Commission on
Lawyer Assistance Programs

In 1988, the American Bar Association created the
Commission on Impaired Attorneys, the name of which
changed in 1996 to the Commission on Lawyer Assis-
tance Programs (CoLAP) in order to better describe the
Commission’s expanded objectives including the fur-
nishing of resources relating to stress, depression, and
other mental health problems.

lege as attorney-client communications.14 Under section
499, the LAPs are prohibited from disclosing informa-
tion about any person who called to convey a concern
about a particular lawyer, without the express consent
of the referring party. Section 499 also confers immunity
on people who provide information in good faith to the
committees.

Furthermore, a LAP volunteer or staff member need
not refer possible violations of the Code of Professional
Responsibility to a grievance committee. Disciplinary
Rule 1-103 expressly provides that members of state
and local lawyer assistance committees who receive
information in connection with their work on the LAP
need not disclose instances of violations which may
otherwise be required to be reported.15

V. Other Help for the Absent Attorney
One ramification for an attorney being absent from

work because he or she may be receiving treatment for
their alcoholism or addiction is abandonment of his or
her workload. The NYSBA Special Committee on Law
Practice Continuity will be issuing its report this year,
which will contain recommendations, particularly
geared for solo practitioners, urging them to plan ahead
and make decisions about such contingencies.16 The
report will likely contain a recommendation that court
rules be adopted which would formalize a process for
appointing caretaker attorneys who would step in on a
temporary basis to manage the practices for absent
attorneys (whatever the cause). Currently, such “care-
taker” work is being performed on an ad hoc basis
around the state by volunteer attorneys.

VI. The Lawyer Assistance Trust
In 1999, Chief Judge Judith S. Kaye appointed the

Commission on Alcohol and Substance Abuse in the
Profession, chaired by then Associate Court of Appeals
Judge Joseph W. Bellacosa, to “get ahead of the prob-
lem.”17 After a year of study and hearings, the Commis-
sion issued its Action Plan, which called for: (1) the cre-
ation of the Lawyer Assistance Trust to provide
statewide leadership and financial assistance to pro-
grams for treatment and prevention of alcohol and sub-
stance dependency among lawyers and judges; (2) the
financing of the Trust by the profession through a por-
tion of the attorney registration fee; (3) the creation of
special educational programs designed specifically for
law students, practicing lawyers and judges in the field
of alcohol and substance dependency; and (4) the modi-
fication and supplementation of court rules and proce-
dures to facilitate the early detection of alcohol and sub-
stance dependency, intervention and referral to needed
treatment of those experiencing alcohol and substance
dependency.18



CoLAP’s primary goal is to advance the legal com-
munity’s knowledge of impairments facing lawyers and
its response to those issues. The Commission consists of
ten members, more than half of whom are recovering
from chemical dependency. Thus far, the Commission
has been quite successful in aiding the introduction and
support of programs on both the state and local bar lev-
els. Whereas only twenty-six state bar lawyer assistance
programs existed in 1980, today all fifty states have
developed programs or committees focused on quality
of life issues. These programs employ the use of inter-
vention, peer counseling, and referral to 12-step pro-
grams to assist in the lawyer’s recovery process.

CoLAP’s priorities are: (1) education concerning
lawyer addiction, depression, and mental health prob-
lems, and means of treatment; (2) development and
maintenance of a national clearinghouse on lawyer
assistance programs and the case law about addiction,
depression, and mental health problems; (3) collection
of state rules and opinions on confidentiality and
immunity; and (4) development of a national network
of lawyer assistance programs. 

VIII. You Can Help, Too
On an individual level, if you recognize alcohol or

substance abuse in a colleague, you should avoid
enabling the situation by making excuses, covering up,
doing work or avoiding confrontation of the problem.
Depending on where you are, your best solution would
be to contact the New York State or New York City
Lawyer Assistance Programs, or one of the local volun-
teer committees, and ask for assistance in dealing with
the individual. 

If you are a manager at a law firm, government
office or other legal setting, you can invite LAP staff or
volunteers to make a presentation concerning the haz-
ards of alcohol and drug abuse. Your firm could consid-
er adopting a model policy that provides a supportive
atmosphere where attorneys can seek help or express
concern about colleagues or their own circumstances.
Importantly, the American Bar Association developed a
model law firm policy that you may consider.

Remember, treatment works; there is hope.
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“[I]f you recognize alcohol or substance
abuse in a colleague, you should avoid
enabling the situation by making
excuses, covering up, doing work or
avoiding confrontation of the problem.”
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a lawyer, shall report such knowledge to a tri-
bunal or other authority empowered to investigate
or act upon such violation. B. A lawyer possessing
knowledge or evidence, not protected as a confi-
dence or secret, concerning another lawyer or a
judge shall reveal fully such knowledge or evi-
dence upon proper request of a tribunal or other
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Penci l  yourself  in .
Where do you fit into this schedule?

The New York State Bar Association’s Lawyer
Assistance Program understands the competition,
constant stress, and high expectations you face as
a member of the legal community. Dealing with
these demands and other issues can be over-
whelming, which can lead to substance abuse and
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NYSBA’s Lawyer Assistance Program is commit-
ted to helping you achieve that balance.  We offer
free and confidential support. Confidentiality is
protected under Section 499 of the Judiciary Law.

NEW YORK STATE BAR
ASSOCIATION
Lawyer Assistance Program
1.800.255.0569  lap@nysba.org
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Comparison of Diversion-to-Monitoring Rules 

“Model” Rule 
Fourth Department 
Effective January 9, 2003 

Third Department 
Effective September 20, 2004 

During the course of a disciplinary 
proceeding or investigation, the 
Appellate Division may defer 
disposition of the matter and divert the 
Respondent to a monitoring program if 
a Respondent claims disability due to 
alcohol or other substance dependency 
and the Appellate Division finds that: 
 

(a) the alleged misconduct, if 
proven, would not result in the 
disbarment or suspension of 
the Respondent from the 
practice of law; and 

 
(b) the alleged misconduct is 

sufficiently related to an 
alcohol or substance 
dependency problem on the 
part of the Respondent; and 

 
(c) the diversion is in the best 

interests of the public, the legal 
profession and the 
Respondent. 

 
The monitoring program selected for 
this diversion option must be 
sponsored by a lawyers’ assistance 
program approved by the Appellate 
Division. 

When an attorney who is the subject of a 
disciplinary investigation or proceeding 
raises in defense of the charges or as a 
mitigating factor alcohol or substance 
abuse, or, upon the recommendation of 
chief counsel or a designated staff 
attorney pursuant to 22 NYCRR 1022.19 
(d)(2)(iii), the Appellate Division may 
stay the matter under investigation or 
the determination of the charges and 
direct that the attorney complete a 
monitoring program sponsored by a 
lawyers’ assistance program approved 
by the Appellate Division upon a 
finding that: 

(i) the alleged misconduct occurred 
during a time period when the 
attorney suffered from alcohol 
or other substance abuse or 
dependency; 

(ii) the alleged misconduct is not 
such that disbarment from the 
practice of law would be an 
appropriate sanction; and 

(iii) diverting the attorney to a 
monitoring program is in the 
public interest. 

 

During the course of an 
investigation or disciplinary 
proceeding, when the attorney 
raises alcohol or other substance 
abuse or dependency as a 
mitigating factor, or upon 
recommendation of the 
committee, the Court may, upon 
application of the attorney or 
committee, stay the investigation 
or disciplinary proceeding and 
direct the attorney to complete a 
monitoring program sponsored 
by a lawyers’ assistance program 
approved by the Court.  In 
determining whether to divert an 
attorney to a monitoring program, 
the Court shall consider: 

(i) whether the alleged 
misconduct occurred during 
a time period when the 
attorney suffered from 
alcohol or other substance 
abuse or dependency;  

(ii) whether the alleged 
misconduct is related to 
such alcohol or other 
substance abuse or 
dependency;  

(iii) the seriousness of the 
alleged misconduct; and  

(iv) whether diversion is in the 
best interests of the public, 
the legal profession, and 
the attorney 

Upon confirmation by the lawyers’ 
assistance program that Respondent has 
successfully completed the monitoring 
program, the underlying disciplinary 
matters or investigation may be 
dismissed by the Appellate Division. 

Upon submission of written proof of 
successful completion of the 
monitoring program, the Appellate 
Division may dismiss the 
disciplinary charges. 

Upon submission of written proof of 
successful completion of the 
monitoring program, the Court may 
direct discontinuance or resumption 
of the investigation or disciplinary 
proceeding, or take other appropriate 
action. 

The Respondent shall be responsible for 
any costs associated with his or her 
diversion to the monitoring program. 

 

Any costs associated with the attorney’s 
participation in a monitoring program 
pursuant to this section shall be the 
responsibility of the attorney. 

Any costs associated with the 
attorney’s participation in a 
monitoring program pursuant to this 
subdivision shall be the responsibility 
of the attorney. 

The diversion to monitoring option is 
not available under circumstances 
governed by those sections of these 
rules relating to proceedings to 
determine incapacity or that may result 
in disbarment or suspension. 

  

APPENDIX I
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Licensing and Regulating Professionals
Before the N.Y.S. Department of State
By Bruce Stuart

General
The New York State

Department of State regulates
more than 30 different profes-
sions and occupations.1 Cur-
rently, more than 750,000 indi-
viduals and businesses are
under its jurisdiction and they
are subject to various statutes
and regulations which are
aimed at protecting the pub-
lic.2 The Department of State
determines whether a license

should be awarded to an applicant and investigates com-
plaints against licensees and unlicensed practitioners. It
also “may revoke a license after a hearing or by consent
or may refer complaints to the Attorney General for civil
or criminal prosecution.”3 In fulfilling its regulatory
duties, the Department of State conducts more than 5,000
inspections and investigations and more than 1,000
licensing hearings each year.4

The Department holds two types of licensing hear-
ings: application hearings and complaint hearings. An
application hearing is held upon request of the applicant
when the Department proposes to deny an applicant’s
license application or renewal application.5 In an applica-
tion hearing, the applicant has the burden of proving
that he or she is qualified by training, experience and
character to receive the license for which he or she has
applied.6 In a complaint hearing, the Department of
State’s Division of Licensing Services alleges that a
licensee has engaged in some type of misconduct, and
the Division of Licensing Services has the burden of
proving the alleged misconduct7. Penalties for miscon-
duct, generally, include a fine, suspension of license or
revocation of license.8

This article focuses on complaint hearings. However,
the rules for application hearings are generally the same
except that the burden of proof shifts to the applicant in
an application hearing.

The professions and businesses licensed by the
Department of State include the following:

• Real estate broker—Article 12-A of the Real
Property Law 

(1) broker 9

(2) salesperson 10

• Real estate appraiser—Article 6-E of the
Executive Law

(1) certified general or residential real
estate appraiser11

(2) licensed residential real estate apprais-
er12

(3) licensed real estate appraiser assis-
tant13

• Notary public—sections 130 et seq. of the
Executive Law14

• Private investigator—Article 7 of the Gen-
eral Business Law15

• Watch, guard or patrol agency—Article 7 of
the General Business Law16

• Security guard—Article 7-A of the General
Business Law17

(1) unarmed guard

(2) armed guard

• Bail enforcement agent—Article 7 of the
General Business Law18

• Athlete agent—Article 39-E of the General
Business Law19

• Apartment information vendor—Article
12-C of the Real Property Law20

• Appearance enhancement—Article 27 of
the General Business Law

(1) shop license21

(2) cosmetology22

(3) esthetics23

(4) natural hairstyling24

(5) waxing25

(6) nail specialty26

• Barber—Article 28 of the General Business
Law27

(1) master barber28

(2) barber apprentice29

“[M]ore than 750,000 individuals and
businesses are under [the] jurisdiction
[of the Department of State] and they are
subject to various statutes and regulations
which are aimed at protecting the public.”
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The Consumer’s Complaint
Individuals and businesses licensed by the Depart-

ment of State are subject to various statutes and rules
intended to protect the public. Anyone who believes that
a licensee has acted improperly may file a complaint
with the Department of State. Complaint forms are avail-
able on the Department’s Web site48 or by calling any
office of the Department of State.

Once a complaint is received, it is reviewed by the
Department’s Complaint Review Unit to ensure that the
complaint involves a license matter that is under the
jurisdiction of the Department of State. If it does not, the
complainant is informed, and, if appropriate, the com-
plainant will be referred to another federal, state or local
agency for assistance. If the matter is within the Depart-
ment’s jurisdiction, a copy of the complaint is mailed to
the licensee, who is asked to respond to the com-
plainant’s allegations.49 Often, a licensee is not aware
that a problem exists, and, once the matter is brought to
the licensee’s attention, the matter can be resolved quick-
ly and informally. If the Complaint Review Unit cannot
resolve the matter informally, the complaint is assigned
for investigation.50

Investigation
The Department’s investigator will interview all of

the possible witnesses, including the complainant and
the licensee. In addition, the investigator will gather doc-
uments relevant to the transaction. After the investiga-
tion is complete, the investigator will prepare a report
and make a recommendation to his or her supervisor.
The supervisor reviews the file and determines whether
the matter should be resolved informally, referred for
further administrative action, or closed for lack of
merit.51

If the matter can be resolved informally to the satis-
faction of the complainant, the licensee and the Depart-
ment, the matter will be settled without imposing a
penalty or fine. If the matter cannot be resolved infor-
mally and it is determined that the complaint has merit,
the case will be referred to the Department’s chief inves-
tigator, who will review the file and decide whether the
matter should be handled as a ticket violation or for-
warded for a formal administrative hearing.

Ticket Violations
If the chief investigator determines that the licensee

has committed one or more minor violations of the
licensing law or rules, the investigator will refer the mat-
ter to the Department’s Discipline Unit to be handled as
a ticket violation.52 The Discipline Unit then prepares the
“ticket,” which is in the form of a letter setting forth the
alleged violations and the proposed fine. In addition, the

• Armored car—Article 8-B of the General
Business Law30

(1) armored car carrier31

(2) armored car guard32

• Security & fire alarm installer—Article 6-D
of the General Business Law33

• Telemarketer—section 399-pp of the Gener-
al Business Law34

• Coin processor—Article 27-A of the Gener-
al Business Law35

• Bedding—Article 25-A of the General Busi-
ness Law

(1) manufacturer of new bedding36

(2) renovator of used bedding37

(3) seller of used bedding38

• Central dispatch facilities—–Article 6-F of
the Executive Law39

• Hearing aid dispenser—Article 37-A of the
General Business Law40

(1) individual practitioner41

(2) business42

Although the Department regulates some 30 license
categories, some general principles apply to the licensing
hearings for all categories so that research and prepara-
tion for hearings are not as daunting as it might first
appear. 

Procedural issues are governed by three princi-
pal sources:

(1) State Administrative Procedure Act,
Article 3 (Adjudicatory Proceedings)
and Article 4 (Licenses);43

(2) 19 N.Y.C.R.R. Part 400 (Hearing Rules
of Procedure for the Department of
State); and

(3) Specific licensing statute.44

The New York State Constitution and the New York
Civil Practice Law and Rules may be applicable as well.45

Substantive questions are governed by two prin-
cipal sources:

(1) Specific licensing statute governing the
occupation or profession; and

(2) Department of State rules for that
license.46

For each license the Department of State has pre-
pared a “license law booklet,” which contains the licens-
ing statute and regulations for the license. These booklets
are readily available from the Department.47
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letter informs the licensee that he or she can settle the
matter by paying the proposed fine or, in lieu thereof,
may request a formal hearing before an administrative
law judge. If the licensee elects to pay the fine, the matter
is settled quickly and efficiently. However, if the licensee
requests a hearing, the matter is forwarded to the
Department of State’s legal staff along with the licensee’s
request for a hearing.

Legal Review of Case
Following completion of an investigation, a case can

be referred for an administrative hearing in either of two
ways. First, if the matter had been referred to the Disci-
pline Unit to be handled as a ticket violation and if, after
the ticket was issued, the licensee did not respond to the
ticket or, alternatively, the licensee requested a hearing,
the matter will be assigned to a Department of State
attorney to prepare a formal complaint and to schedule a
hearing. On the other hand, if the investigation had
revealed serious misconduct by the licensee, the chief
investigator may refer the matter directly to the Depart-
ment’s legal staff with a recommendation that a hearing
be scheduled.53

When the matter has been assigned to an attorney,
that attorney will, thereafter, represent the Department’s
Division of Licensing Services (DLS), which is the office
of the Department of State responsible for the adminis-
tration and enforcement of the various licensing statutes.

Once the file has been reviewed, the DLS attorney
has four options:

(1) close the file for lack of merit;

(2) request additional investigation;

(3) contact the licensee to explore the possibil-
ity of settlement; or

(4) prepare a statement of charges, i.e., the
complaint.

Consent Order
If the settlement option is chosen, the licensee will be

advised of his or her right to counsel and will be encour-
aged to exercise that right.54 If the parties can reach a sat-
isfactory settlement, the terms of the settlement will be
memorialized in a formal “consent order.”55 Generally,
the consent order will identify the parties, indicate
whether or not the licensee was represented by counsel,
recite the misconduct alleged by the Division of Licens-
ing Services, and provide for an agreed penalty, which
may be a fine, suspension of the license, surrender of the
license and/or payment of restitution to an injured third
party or parties. The consent order will be signed by the
licensee and by the Department of State. Execution of the
consent order will settle the matter subject, of course, to
the licensee’s compliance with the terms of the order.

Complaint and Notice of Hearing
If the case is not settled by consent order, the DLS

attorney will prepare a statement of charges or com-
plaint. A complaint consists of a concise statement of the
alleged facts and the charges. The statement must be suf-
ficient to give the licensee notice of the alleged miscon-
duct and the resulting charges.56 Once the complaint has
been prepared, it will be sent to the Department’s Office
of Administrative Hearings.57 The Office of Administra-
tive Hearings will assign the case to an Administrative
Law Judge (ALJ), who sets a date for the hearing. The
complaint then will be returned to the DLS attorney to
be served on the licensee. The DLS attorney will prepare
a notice of hearing, which advises the licensee of the
time, date and place of the hearing; the name and
address of the assigned ALJ; and the name and address
of the DLS attorney. The notice of hearing, the complaint
and the Department’s “Guide to Statutes and Rules
Relating to Hearings” will be served on the licensee in
the manner prescribed by the appropriate licensing
statute.58 The usual method of serve is by certified mail
or registered mail, as prescribed by the licensing statute.

The Department’s “Guide to Statutes and Rules
Relating to Hearings” can be viewed on the Department
of State’s Web site.59 The individual licensing statutes
and regulations are also available in pamphlet form on
the Department’s Web site.60

After the notice of hearing has been served, the
licensee may serve an answer but is not required to do
so. If the licensee does not serve an answer, all charges
are deemed to have been denied, and all procedural and
substantive rights are preserved.61

Representation
Every licensee is entitled to representation.62 Most

commonly, a licensee will appear either pro se or by an
attorney-at-law. However, in addition, a licensee may be
represented by a non-lawyer as long as the representa-
tive is not being compensated for the appearance. In
either case, the representative must file a notice of
appearance with the DLS attorney of record.63 The pre-
scribed form for the notice of appearance accompanies
the notice of hearing and is also available from the DLS
attorney of record. Once a representative has appeared in
a case, the DLS attorney will address all correspondence
to and serve all papers on the representative. Prior to the
filing of a notice of appearance, the DLS attorney will
correspond directly with the licensee.

Discovery
Discovery rights are limited as set forth in section

401(4) of the State Administrative Procedure Act, which
provides that either party shall, upon demand at least
seven days prior to the hearing, disclose the evidence
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will be recorded by the court reporter. As previously
noted, the Division of Licensing Services has the burden
of proving its case.70 Accordingly, the DLS attorney will
present the Division’s case by calling witnesses and
introducing documentary evidence. The licensee, of
course, has the right to cross-examine witnesses and to
object to documents offered into evidence. After the DLS
attorney has presented the Division’s case, the licensee
will present the licensee’s defense by calling witnesses
and introducing documents. With permission from the
ALJ, either side may present rebuttal evidence at the con-
clusion of the other party’s case. At the conclusion of the
hearing, either party may present a closing argument. 

Evidence
The strict rules of evidence do not apply in adminis-

trative hearings.71 The two most important exceptions to
the strict rules of evidence are the admission of hearsay
and photocopies. Generally, speaking hearsay testimony
will not be excluded, and the parties may submit photo-
copies rather than original documents. Although hearsay
testimony is generally admissible, the ALJ is not required
to admit all evidence. The ALJ may exclude “irrelevant
and unduly repetitious” evidence.72 However, in prac-
tice, nearly all relevant and non-repetitious evidence will
be admitted, and it will fall to the ALJ to determine the
weight to be given to each evidentiary offer. Accordingly,
both parties should present the most reliable and trust-
worthy evidence available without undue concern for
the strict rules of evidence.

ALJ’s Decision
After the conclusion of the hearing and after having

received a copy of the transcript from the court reporter,
the ALJ will prepare a decision. The decision will be in
writing and will include findings of fact and conclusions
of law.73 The decision must be based solely on the record
of the hearing, which will include the transcript of the
hearing and documents submitted in evidence.74 If the
ALJ determines that the Division of Licensing Services
has not proved its case, the decision will dismiss the
complaint. If the ALJ determines that the Division of
Licensing Services has proved one or more of the acts of
misconduct alleged in the complaint, the ALJ has discre-
tion to impose a fine, suspend the license or revoke the
license depending on the seriousness of the violation. In
appropriate cases, the ALJ may also order restitution to
persons injured by the licensee’s wrongful conduct. A
copy of the ALJ’s decision will be mailed to the respec-
tive parties. Copies of past decisions can be viewed on
the Department of State’s Web site.75

Appeals
Either party may appeal an ALJ’s decision to the Sec-

retary of State. The appeal must be filed within 30 days

that the party intends to introduce at the hearing, includ-
ing documentary evidence and identification of witness-
es. This provision is commonly employed by both sides
when the licensee is represented by an attorney. Of
course, if after disclosure, either party finds that he or
she will rely on other witnesses or documents, the party
must disclose that information to the other side as soon
as practicable. Failure to comply with a disclosure
demand may result in the preclusion of documents or
testimony. Although the Department’s rule authorizes
the assigned ALJ to direct additional disclosure, in prac-
tice, an ALJ will not direct additional disclosure absent
compelling need shown by the party making the
request.64

Subpoenas
Subpoenas for witnesses or documents can be issued

by any attorney.65 Subpoenas are to be served in any
manner permitted by the CPLR. In the interest of justice,
the assigned ALJ may issue subpoenas for a licensee who
is appearing pro se. A request to withdraw or modify a
subpoena must be presented to the party who issued the
subpoena. If the parties cannot agree, the party who was
subpoenaed may move in Supreme Court to have the
subpoena quashed or modified.66 The party who issues a
subpoena is responsible for its enforcement by moving in
Supreme Court to compel compliance.67

Motion Practice
Motion practice is strictly limited. The only motion

authorized by the Department’s rules is a motion to dis-
miss made at the close of the Division of Licensing Ser-
vices’ case. Accordingly, the assigned ALJ will not enter-
tain pre-hearing motions.68 The restriction on motion
practice is intended to speed up the hearing process and
to avoid the delays that sometimes accompany motion
practice in trial courts. 

Adjournments
Adjournments of the scheduled hearing will be

granted only for good cause, and no party may be grant-
ed more than two adjournments. Requests for adjourn-
ments must be made by written affidavit addressed to
the assigned ALJ and must be received no later than
three business days prior to the scheduled date of the
hearing. The affidavit must contain sufficient detail to
enable the ALJ to determine whether there is a good-
cause need for the adjournment.69

The Hearing
The hearing will normally be scheduled at an office

of the Department of State in New York City, Albany,
Syracuse, Binghamton or Buffalo. The hearing will be
presided over by the assigned ALJ and the proceeding
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after receipt of the decision.76 In addition, either party
may immediately apply to the Secretary of State for an
order staying enforcement of the ALJ’s decision pending
the appeal.77 An appeal is commenced by serving a writ-
ten memorandum of appeal stating the appellant’s argu-
ments and reasons for the appeal. The memorandum of
appeal must be served on the Secretary of State and on
the opposing party. The other party may serve a memo-
randum in opposition to the appeal and/or a cross
appeal. Service is normally effected by personal service,
certified mail, or private delivery service such as UPS or
FEDEX, for example. In any case, the appellant may use
any convenient method that will provide proof of deliv-
ery. If a cross appeal has been served, the appellant has
15 days in which to respond. However, failure of a party
to respond to an appeal or cross appeal is not deemed a
waiver or admission. If a party needs additional time to
file an appeal or to serve a response, a request must be
made to the Secretary of State in writing, with notice to
the other side. An extension will normally be granted for
good cause. 

The Secretary of State’s decision on appeal will be
based on the record on appeal, which includes the record
of the hearing plus the appeal papers. The Secretary of
State’s decision may confirm the ALJ’s decision, may
make a superceding decision that modifies or reverses
the ALJ’s decision, or may remand the cases to the ALJ
for additional proceedings.78 Copies of past appeal deci-
sions by the Secretary of State can be viewed on the
Department of State Web site.79

Judicial Review
Unless the Secretary of State remands the case back

to the ALJ for further proceedings, the Secretary of
State’s decision on the appeal is the final decision of the
agency. The Division of Licensing Services is bound by
the Secretary’s decision and has no right to seek judicial
review. The licensee, however, may seek judicial review
of the Secretary’s appeal decision by commencing an
action pursuant to Article 78 of the CPLR.80 However, a
licensee is precluded from seeking judicial review if the
licensee has failed to exhaust the licensee’s administra-
tive remedies.81 Since an appeal to the Secretary of State
is an administrative remedy available to the licensee, the
licensee must pursue an appeal to the Secretary of State
before seeking judicial review. Failure to do so will result
in dismissal of an Article 78 proceeding.82

Conclusion
This introductory guideline has presented a brief

description of how the Department of State investigates
licensing complaints and then proceeds to an administra-
tive hearing. The guidelines are intentionally general in
scope and, therefore, should be supplemented, where
necessary, by reference to other sources for detailed com-
mentary on specific issues. However, the Department of

State invites questions and comments, which should be
addressed by e-mail to counsel@dos.state.ny.us.

Endnotes
1. These include: alarm installer, apartment information vendor,

apartment sharing agent, armored car carrier, armored car guard,
athlete agent, bail enforcement agent, hearing aid dispenser,
notary public, private investigator, real estate appraiser, real
estate broker, and security guard. A more complete list of occupa-
tions and professions regulated by the Department of State is
available at http://www.dos.state.ny.us/lcns/licensing.html.

2. About the Department of State, available at http://www.dos.state.
ny.us/about/aboutus.htm.

3. Legal Memorandum L 102, The Department of State Licensing
Complaint Resolution Process, Counsel’s Office of the New York
State Department of State, available at http://www.dos.state.
ny.us/cnsl/complain.html.

4. Information provided by the Division of Licensing Services.

5. 19 N.Y. Comp. Codes R. & Rules § 400.4(b).

6. See State Administrative Procedure Act, § 306(1). See also
Mayflower Nursing Home v. Department of Health, 59 N.Y.2d 935
(1983) and Conway v. Regan, 211 A.D.2d 913 (3rd Dep’t 1995).

7. See State Administrative Procedure Act, § 306(1). See also Tum-
minia v. Kuhlmann, 527 N.Y.S.2d 673 (1988).

8. Legal Memorandum L 102, The Department of State Licensing
Complaint Resolution Process, Counsel’s Office of the New York
State Department of State, available at http://www.dos.state.
ny.us/cnsl/complain.html.

9. A real estate broker is “any person, firm, limited liability compa-
ny or corporation, who, for another and for a fee, commission or
other valuable consideration, lists for sale, sells, at auction or oth-
erwise, exchanges, buys or rents, or offers or attempts to negoti-
ate a sale, at auction or otherwise, exchange, purchase or rental of
an estate or interest in real estate, or collects or offers or attempts
to collect rent for the use of real estate, or negotiates or offers or
attempts to negotiate, a loan secured or to be secured by a mort-
gage, other than a residential mortgage loan, . . . or is engaged in
the business of a tenant relocator, or who, . . . performs any of
[these] functions with respect to the resale of condominium prop-
erty. . . .” N.Y. Real Property Law § 440(1). The term also includes
“any person, partnership, association or corporation employed by
or on behalf of the owner or owners of lots or other parcels of
real estate, at a stated salary, or upon a commission, or upon a
salary and commission, or otherwise, to sell such real estate, or
any parts thereof, in lots or other parcels, and who shall sell or
exchange, or offer or attempt or agree to negotiate the sale or
exchange, of any such lot or parcel of real estate.” N.Y. Real Prop.
L. § 440(1).

10. A real estate salesperson is “a person associated with a licensed
real estate broker to list for sale, sell or offer for sale, at auction or
otherwise, to buy or offer to buy or to negotiate the purchase or
sale or exchange of real estate, or to negotiate a loan on real estate
. . . or to lease or rent or offer to lease, rent or place for rent any
real estate, or collects or offers or attempts to collect rent for the
use of real estate for or in behalf of such real estate broker, or
who, . . . performs any of [these] functions with respect to the
resale of a condominium property . . . ” N.Y. Real Prop. L. §
440(2).

11. A state certified real estate appraiser is “a person who develops
and communicates real estate appraisal and who holds a current,
valid certificate issued to him or her for either general or residen-
tial real estate . . . “ N.Y. Executive Law § 160-a(6)(a).

12. A state licensed real estate appraiser is defined as “a person who
develops and communicates real property appraisals and who
holds a current valid license issued to him or her for residential
real property. . . . “N.Y. Exec. L. § 160-a(6)(b).
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shaving, trimming, and cutting the hair or beard either by hand
or mechanical appliances and the application of antiseptics, pow-
ders, oils, clays, lotions or applying tonics to the hair, head, or
scalp, and . . . , services for the application of dyes, reactive chem-
icals, or other preparations to alter the color or to straighten, curl,
or alter the structure of the hair of a human being.” N.Y. Gen.
Bus. L. § 400(7).

23. Esthetics are “services to enhance the appearance of the face,
neck, arms, legs, and shoulders . . . by the use of . . . makeup, eye-
lashes, depilatories, tonics, lotions, waxes, sanding and tweezing,
whether performed by manual, mechanical, chemical or electrical
means and instruments but shall not include the practice of elec-
trology.” N.Y. Gen. Bus. L. § 400(6).

24. Natural hair styling is “providing . . . . shampooing, arranging,
dressing, twisting, wrapping, weaving, extending, locking or
braiding the hair or beard by either hand or mechanical appli-
ances.” N.Y. Gen. Bus. L. § 400(5).

25. Waxing is “the removal of hair by the use of depilatories, waxes
or tweezing but shall not include the practice of electrology.” N.Y.
Gen. Bus. L. § 400(10). This is a relatively new category of license
which permits a person to conduct this type of business without
obtaining a license for cosmetology or esthetics. See Legal Memo-
randum LI07, Practice of Waxing, Counsel’s Office of the New
York State Department of State, available at http://www.dos.
state.ny.us/cnsl/waxing.html.

26. Nail specialty is a service that deals with “the appearance of the
nails of the hands or feet.” N.Y. Gen. Bus. L. § 400(4). It includes
“the application and removal of sculptured or artificial nails.” Id.

27. The business of barbering includes: “(a) shaving or trimming the
beard or cutting the hair of humans; (b) giving facial or scalp
massage with oils, creams, lotions or other preparations, either by
hand or mechanical appliances; (c) singeing, shampooing, arrang-
ing, dressing or dyeing the hair or applying hair tonic; (d) apply-
ing cosmetic preparations, antiseptics, powders, oils, clays or
lotions to scalp, face or neck.” N.Y. Gen. Bus. L. § 431(4).

28. N.Y. Gen. Bus. L. § 432.

29. Id.

30. Armored car services include “engaging in the business of pro-
viding secured transportation, protection and safeguarding of
valuable cargo from one place or point to another, including the
provision of cash services for automated teller machines, by
means of specially designed and constructed bullet-resistant
armored vehicles and armored car guards.” N.Y. Gen. Bus. L §
89bbb(7). The key to the definition is the “bullet-resistant
armored vehicle.” Companies who transport goods in non-
armored vehicles, such as moving companies, are not covered.
Legal Memorandum Li06, Licensing of Armored Car Carriers and
Registration of Armed Guards, Counsel’s Office of the New York
State Department of State, available at http://www.dos.state.
ny.us/cnsl/armopn.html. As part of regulating armored car
guards, the Department maintains a registry for armored car
guards and applicants. See N.Y. Exec. L. § 100(1). For more details
on the registry, see N.Y. Exec. L. § 100(1).

31. An armored car carrier provides armored car services for hire.”
N.Y. Gen. Bus. L. § 89bbb(6).

32. An armored car guard is an “individual employed by an armored
car carrier to provide armored car services and who carries a
firearm or is authorized by the employer to access a firearm when
providing armored car services . . . “ N.Y. Gen. Bus. L. § 89ppp(8).
An unarmed person who drives or accompanies the vehicle is
excluded from the licensing requirements. Legal Memorandum
Li06, Licensing of Armored Car Carriers and Registration of Armed
Guards, Counsel’s Office of the New York State Department of
State, available at http://www.dos.state.ny.us/cnsl/armopn.html.

33. A person engaging in the installation of fire alarm and security
systems “holds himself out directly or indirectly, as being able, or
who offers or undertakes, by any means or method, to install, ser-

13. A licensed real estate appraiser assistant is “a person who assists
and is supervised by a state licensed real estate appraiser or state
certified real estate appraiser and who holds a current valid
license issued to him or her. . . .”N.Y. Exec. L. § 160-a(6)(c).

14. A notary is appointed for a four-year term. N.Y. Exec. L. § 130. At
the time of the appointment, the individual must be a United
States citizen and “either a resident of the state of New York or
have an office or place of business in New York state.” Id.

15. The activities of a private investigator include conducting an
investigation to obtain information regarding “crimes . . .; the
identity, habits, conduct, movements, whereabouts, affiliations,
associations, transactions, reputation or character of any person,
group of persons, association, organization, society, other groups
of persons, firm or corporation; the credibility of witnesses or
other persons; the whereabouts of missing persons; the location
or recovery of lost or stolen property; the causes and origin of, or
responsibility for fires, or libels, or losses, or accidents, or damage
or injuries to real or personal property; or the affiliation, connec-
tion or relation of any person, firm or corporation with any
union, organization, society or association, or with any official,
member or representative thereof; or with reference to any person
or persons seeking employment in the place of any person or per-
sons who have quit work by reason of any strike; or with refer-
ence to the conduct, honesty, efficiency, loyalty or activities of
employees, agents, contractors, and sub-contractors; or the secur-
ing of evidence to be used before any authorized investigating
committee, board of award, board of arbitration, or in the trial of
civil or criminal cases.” N.Y. General Business Law § 71(1). The
business of private investigator is also defined. See N.Y. Gen. Bus.
L. § 71(3).

16. “A watch, guard or patrol agency is the business of furnishing . . .
watchmen or guards or private patrolmen or other persons to
protect persons or property or to prevent the theft or the unlaw-
ful taking of goods, wares and merchandise, or to prevent the
misappropriation or concealment of [property].” N.Y. Gen. Bus.
L. § 71(2). The statute permits a licensed private investigator to
also act as “a watch, guard or patrol agency or bail enforcement
agent.” See N.Y. Gen. Bus. L. § 70. 

17. N.Y. Gen. Bus. L. § 89-f. The Department maintains a registry of
security guards and applicants. See N.Y. Exec. L. § 99(1). For more
details on the registry, see N.Y. Exec. L. § 99(1).

18. A bail enforcement agent engages “in the business of enforcing
the terms and conditions of a person’s release from custody on
bail in a criminal proceeding, including locating, apprehending
and returning any such person released from custody on bail
who has failed to appear at any stage of a criminal proceeding to
answer the charge before the court in which he may be prosecut-
ed.” N.Y. Gen. Bus. L. § 71(1-a).

19. An athlete agent is “an individual who enters into an agency con-
tract with a student-athlete or, directly or indirectly, recruits or
solicits a student-athlete to enter into an agency contract.”  N.Y.
Gen. Bus. L. § 899-a(2). The ”spouse, parent, sibling, grandparent
or guardian of the student-athlete, or an individual acting solely
on behalf of a professional sports team or professional sports
organization” are not included within the definition. Id. This
statute is based on the Uniform Athlete Agent Act which was
developed at the urging of the NCAA and several academic insti-
tutions, available at http://www1.ncaa.org/membership/
enforcement/agents/uaaa/history.html.

20. Apartment information vendor engages in the business of “fur-
nishing information concerning the location and availability of
real property, including apartment housing, which may be leased,
rented, shared or sublet as a private dwelling, abode, or place of
residence.” N.Y. Real Prop. L. § 446-a(2).

21. N.Y. Gen. Bus. L. § 401(2).

22. Cosmetology includes “providing service to the hair, head, face,
neck or scalp of a human being, including but not limited to
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vice or maintain a security or fire alarm system to detect intru-
sion, break-in, movement, sound or fire.” N.Y. Gen. Bus. L. § 69-l.

34. A telemarketer engages in “any plan, program or campaign
which is conducted to induce payment or the exchange of any
other consideration for any goods or services by use of one or
more telephones and which involves more than one telephone
call by a telemarketer in which the customer is located within the
state at the time of the call.” N.Y. Gen. Bus. L. § 399-pp.

35. N. Y. Gen. Bus. L § 419(2). Coin processing services “means the
taking in, holding and counting of coins received by other busi-
nesses and exchanging such coins for an equivalent amount of
money, currency, coins or negotiable instruments for a negotiated
service fee.” N. Y. Gen. Bus. L. § 419(3). It does not involve busi-
nesses that are subject to the banking law, or other laws govern-
ing processing of money. Id.

36. N.Y. Gen. Bus. L. § 384. Manufacturers of new bedding sold in
New York must file an annual notice with the Department of
State affirming that the bedding is new. Id. 

37. N.Y. Gen. Bus. L. § 385. Manufacturers and renovators of used
bedding must a file an annual notice with the Department of
State affirming that the bedding has been sanitized as required by
Department of Health standards. Id. 

38. N.Y. Gen. Bus. L. § 386. A person who sells used bedding, includ-
ing mattresses and box springs, must file a notice with the
Department of State that the bedding has been sanitized as
required by Department of Health standards. Id. These regula-
tions do not apply to a person holding a garage sale or transact-
ing other private sales. Id.

39. A central dispatch facility is “a central facility, wherever located,
that (a) dispatches the registered owners of for-hire vehicles, or
drivers acting as the designated agent of such registered owners,
to both pick-up and discharge passengers in the state, and (b) has
certified to the satisfaction of the Department of State that more
than ninety percent of its for-hire business is on a payment basis
other than direct cash payment by a passenger.” N.Y. Exec. L. §
160-cc(3). This oversight is conducted in conjunction with over-
sight of the New York black car operators’ injury compensation
fund. N.Y. Exec. L. § 160-dd The sole purpose of the fund is to
provide Workers’ Compensation coverage for “black car” opera-
tors in New York. See History of the Fund, available at http://www.
newyorkblackcarfund.org/index.cfm?pgid=about. 

40. A hearing aid dispenser is a “person twenty-one years of age or
older or an audiologist licensed under . . . the Education Law
who is engaged in the dispensing of hearing aids who is regis-
tered and dispensing hearing aids. . . .” N.Y. Gen. Bus. L. § 789(8).
Dispensing hearing aids includes a broad range of activities. See
N.Y. Gen. Bus. L. § 789(6). 

41. N.Y. Gen. Bus. L. § 790(1).

42. N.Y. Gen. Bus. L. § 790(5).

43. 19 N.Y. Comp. Codes R. & Rules § 400.3 (Conduct of Hearings).

44. Id.

45. Id.

46. See 19 Comp. Codes R. & Rules, Chapter V (Division of Licensing
Services).

47. The law booklets can be viewed on the Department of State’s web
site available at http://www.dos.state.ny.us/lcns/licensing.html.
Follow the link to the appropriate license.

48. http://www.dos.state.ny.us/lcns/pdfs/1507.pdf.

49. Legal Memorandum L 102, The Department of State Licensing
Complaint Resolution Process, Counsel’s Office of the New York
State Department of State, available at http://www.dos.state.
ny.us/cnsl/complain.html.

50. Id.

51. Id.

52. Id.

53. Id.

54. See 19 Comp. Codes R. & Rules § 400.10. 

55. See N.Y. A.P.A. § 301(5).

56. See 19 N.Y. Comp. Codes R. & Rules § 400.4. 

57. See 19 N.Y. Comp. Codes R. & Rules § 400.2. 

58. See 19 N.Y. Comp. Codes R. & Rules §§ 400.3, 400.9. 

59. http://www.dos.state.ny.us/ooah/guide1.html. The pamphlet
contains a simplified summary of hearing procedures; Articles 3,
4 & 5 of the State Administrative Procedure Act; and 19
N.Y.C.R.R. Part 400 (Department of State Hearing Rules of Proce-
dure).

60. http://www.dos.state.ny.us/lcns/licensing.html. The site has
links to the various license categories and additional useful infor-
mation regarding each of the licenses.

61. See 19 N.Y. Comp. Codes R. & Rules § 400.4(a).

62. See 19 N.Y. Comp. Codes R. & Rules § 400.10.

63. Id.

64. See 19 N.Y. Comp. Codes R. & Rules § 400.3.

65. See 19 N.Y. Comp. Codes R. & Rules § 400.5.

66. See N.Y. CPLR 2304. 

67. See N.Y. CPLR 2308(b).

68. See 19 N.Y. Comp. Codes R. & Rules § 400.6. 

69. See 19 N.Y. Comp. Codes R. & Rules § 400.11.

70. See N.Y. A.P.A. § 306(1).

71. See N.Y. A.P.A. § 306(1); 19 N.Y. Comp. Codes R. & Rules § 400.8.

72. See N.Y. A.P.A. § 306(1).

73. See N.Y. A.P.A. § 307; 19 N.Y. Comp. Codes R. & Rules § 401.2(j).

74. See N.Y. A.P.A. § 302.

75. http://www.dos.state.ny.us/ooah/ooahwww.html.

76. See 19 N.Y. Comp. Codes R. & Rules § 400.2(k).

77. See 19 N.Y. Comp. Codes R. & Rules § 400.2(l).

78. Legal Memorandum L 102, The Department of State Licensing
Complaint Resolution Process, Counsel’s Office of the New York
State Department of State, available at http://www.dos.state.
ny.us/cnsl/complain.html.

79. http://www.dos.state.ny.us/cnsl/appeals.html.

80. Legal Memorandum L 102, The Department of State Licensing
Complaint Resolution Process, Counsel’s Office of the New York
State Department of State, available at http://www.dos.state.
ny.us/cnsl/complain.html.

81. Legal Memorandum L 102, The Department of State Licensing
Complaint Resolution Process, Counsel’s Office of the New York
State Department of State, available at http://www.dos.state.
ny.us/cnsl/complain.html.

82. See Jardim v. PERB, 177 Misc. 2d 528, 677 N.Y.S.2d 693 (Sup. Ct.,
Kings County 1998).

Bruce Stuart is Associate Counsel in the Office of
Counsel, New York State Department of State.



Representing a Licensed Professional
in Administrative Disciplinary Proceedings 
By Dennis K. Spillane

Many attorneys have
clients that are architects,
engineers, chiropractors or
some other of the 28 profes-
sions that are licensed by the
New York State Education
Department. These clients
may come to the attorney
with a letter from the Educa-
tion Department that indi-
cates professional miscon-
duct charges are being
contemplated and contains

an offer of a conference. The purpose of this article is to
inform attorneys of the basic steps in proceeding to
assist these clients.

This article provides the practitioner with an intro-
duction to the process of professional misconduct litiga-
tion. This understanding is necessary in order to enable
him or her to intelligently represent clients facing pro-
fessional misconduct charges.

Prior to discussing the above “conference letter,” a
brief overview of the administrative process is helpful.
The State Education Department is charged with inves-
tigating and prosecuting charges of professional mis-
conduct through its Office of Professional Discipline.1
Two divisions, the Investigations Division and the Pros-
ecutions Division, make up this Office. Generally, the
process begins with the receipt of a complaint about a
licensed professional. This complaint is numbered and
forwarded to the Investigations Division where an
investigator is assigned. This Investigations Division
has offices in major cities such as Buffalo, Syracuse,
Albany and Rochester along with New York City and
Long Island because of its state-wide jurisdiction. In
2003-04, approximately 7,000 cases were processed.2

Jurisdiction
The administrative investigator will examine the

allegations to determine if the Education Department
has jurisdiction. The allegations must fit into the statu-
torily prescribed definition of professional misconduct,
which is set out in Section 6509 of the Education Law, in
order to fit within the jurisdiction of the agency. If the
allegations do not fit in under Section 6509, such as a
fee dispute between a licensed professional and a client,

then the case is closed. Conversely, if the complaint
alleges fraud or negligence and is within the jurisdic-
tion, the investigation begins.

Investigation
The investigation that follows begins with a deter-

mination of the presence of sufficient evidence to sup-
port a charge. A conference is held with an attorney
from the Prosecutions Division once the investigator
believes the case has been adequately developed. If the
prosecuting attorney decides the case is prepared to be
prosecuted, he or she makes a recommendation to the
executive director for Office of Professional Discipline.
After consulting with a member of the appropriate State
Board, if the executive director, also known as the Pro-
fessional Conduct Officer, agrees with the recommenda-
tion, the case is transferred to the Prosecutions Division.
It is here where the conference letter is generated.3

The Conference Letter
Prior to the filing of charges, the conference letter

offers the professional the option of a conference with
the assigned Prosecutions Division. If a professional
approaches his or her attorney with this letter asking
for advice, the first action the attorney should take is to
telephone the Prosecutions Division attorney. The pros-
ecuting attorney will explain the complaint’s allegations
to the professional’s legal representative. Additionally,
the prosecuting attorney may communicate the Depart-
ment’s settlement offer. This offer is analogous to a plea
bargain in a criminal case. The penalties are limited to
sanctions against the professional’s license. The range
of penalties is contained in Section 6511 of the Educa-
tion Law.

Settlement and Consent Agreement
Should the professional decide to accept the settle-

ment offer, a consent agreement (formally known as an
Application for Consent Order) is submitted to the Edu-
cation Department. If this agreement is approved by the
applicable State Board, the Committee on the Profes-
sions, a single member of the Board of Regents, and
then receives separate, final approval by the full Board
of Regents—an Order of the Board of Regents is issued
embodying the terms of the agreement, thereby ending
the case. 
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The Administrative Hearing 
Once the hearing begins, the prosecution presents

its case first. The prosecution also has the burden of
proving the charges by a preponderance of the evi-
dence.5 The Legal Services Division of the State Educa-
tion Department provides an Administrative Officer to
preside over the hearing. This Administrative Officer is
responsible for all legal rulings, including evidentiary
issues.6 However, the Administrative Officer has no
power beyond this, and does not make the ultimate
determination on issues such as innocence, guilt and
penalty. These decisions rest exclusively with the hear-
ing panel. Like other administrative hearings, the rules
of evidence are relaxed and hearsay is admissible.

The defense is offered an opportunity to present a
case after the prosecution concludes its direct case.7
When both sides have rested, summations conclude the
hearing. Afterwards, the hearing panel votes on inno-
cence or guilt in private and determines a penalty if
guilt is established. Four votes from members of the
panel are necessary in order to determine guilt.8

A written report of the hearing panel’s decision is
prepared by the Administrative Officer. This report,
containing findings of fact, conclusions of law, determi-
nations of guilt or innocence and a penalty, is signed by
all the panel members.9

Administrative Review
Once the report is complete, a copy is sent to both

sides. Additionally, the Regents Review Committee con-
ducts a mandatory review.10 The Committee is com-
prised of a three-member panel consisting of a sitting
member of the Board of Regents and two others, usual-
ly former judges. The Committee is empowered to rec-
ommend to the Board of Regents that the finding of
innocence or guilt be reversed or that the penalty be
modified. The Board of Regents will consider both the
hearing panel report and the Regents Review Commit-
tee report. At the meeting of the Regents Review Com-
mittee, briefs and testimony addressing innocence, guilt
and penalty will be considered. 

If the Board of Regents decides to reverse a hearing
panel determination of innocence, it must then remand
the matter to the original panel for reconsideration or to
a new panel for a rehearing.11 After the Board of
Regents makes its decision, it will instruct the Commis-
sioner of Education to implement that decision by issu-
ing an order. This order, served on both sides, consti-
tutes a final administrative decision for Article 78
purposes. Appeals by licensees wishing to challenge the
petition under Article 78 are directed to the Appellate
Division, Third Department.12

Settlement Conference
If the licensee rejects the settlement offer, then the

licensee has the option of attending an Informal Settle-
ment Conference (ISC). In addition to the licensee, a
prosecutor from the applicable State Board and a con-
ference facilitator from the Department attend as well.
This facilitator is the Department’s Professional Con-
duct Officer (presently the Director of the Office of Pro-
fessional Discipline or a designee). The ISC represents a
last attempt to settle the case prior to a disciplinary
hearing. At the conference, there is an off-the-record
discussion of the case between the parties. The principal
benefit for a licensee attending such a conference is the
chance to have an informal dialogue directly with a
member of the State Board concerning the merits of his
or her case. After the dialogue is concluded and the
Board member and the facilitator have a brief private
exchange, the facilitator will announce to the parties a
final settlement offer. In certain rare instances, the facili-
tator may recommend to the prosecutor that the case be
closed if the discussion convinced a Board member and
the facilitator of the insufficiency of the case. If a final
settlement offer is communicated, then the licensee is
given one week to accept or reject the ISC’s final offer. If
the final offer is accepted, then a consent agreement will
be entered into and the case will proceed as outlined
above.

Administrative Hearing-Procedure
If the licensee rejects the ISC’s offer, then the case

must proceed to an administrative hearing before the
State Board for the licensee’s profession. For example, if
the licensee is a CPA, then the hearing will be held
before members of the State Board for Public Accoun-
tancy. The hearing panels must contain three members
of the applicable State Board, one of whom must be a
public representative.

Next, the prosecuting attorney is required to draft
charges and request a hearing date from the appropri-
ate State Board. On receipt of a hearing date, the prose-
cuting attorney must serve the charges on the profes-
sional at least 15 days before the hearing or, if personal
service cannot be effected by due diligence, then service
by mail must be made at least 20 days before the hear-
ing.4 These hearings are generally conducted at a loca-
tion close to where the licensee practices. Additionally,
these hearings are usually closed to the public.

Pre-hearing discovery is governed by Section 401(4)
of the State Administrative Procedure Act. This act lim-
ited discovery to the names of witnesses and the docu-
ments that will be introduced into evidence. These dis-
covery demands must be in writing and are reciprocal
in nature.



Variation in Process
If the underlying allegation is a conviction of a state

or federal crime or a finding of professional misconduct
by an out-of-state disciplinary body, there is a variation
from the regular process. These cases are not heard by a
Board hearing panel even though they are per se profes-
sional misconduct under Section 6509;13 instead, they
go directly to the Regents Review Committee for a
determination of a proper penalty because innocence or
guilt has already been determined.14 Nevertheless, the
licensee still has the opportunity to enter into a consent
agreement prior to the Regents Review Committee
hearing.

If the licensee decides to reject the settlement offer,
the only issue before the Committee will be the appro-
priate penalty. In this type of case, the Committee usu-
ally wants to hear the professional’s own views. Prepa-
ration for this stage of the hearing is vital, and the
attorney representing the professional should stress that
both remorse and mitigation can be major mitigation
issues. Also, mitigation can consist of written recom-
mendations or testimony from colleagues and friends
regarding the professional’s standing in the community
along with any other facts that would reduce the
impact of the finding or conviction and its underlying
facts.

Professional misconduct allegations persist, so too
will administrative litigation. It is unlikely the trend

will stop and a prepared attorney will be equipped to
help guide a licensed professional through the adminis-
trative process.

Endnotes
1. N.Y. Educ. Law § 6507(4)(h), Note that all misconduct charges

against physicians, physicians’ assistants and specialists’ assis-
tants are handled by the Office of Professional Medical Conduct.

2. New York State Education Department, Office of the Profes-
sions, 2003-04 Annual Report.

3. N.Y. Educ. Law § 6510(1)(b).

4. N.Y. Educ. Law § 6510(1)(d).

5. N.Y. Educ. Law § 6510(c)(3).

6. Supra note 4.

7. N.Y. Educ. Law § 6510(3)(c) and (a).

8. N.Y. Educ. Law § 6510(3)(d).

9. N.Y. Educ. Law § 6510(3)(d) and (b).

10. N.Y. Educ. Law § 6510(4)(a).

11. N.Y. Educ. Law § 6510(4)(c).

12. N.Y. Educ. Law § 6510(5). 

13. N.Y. Educ. Law § 6509(5).

14. N.Y. Educ. Law § 6510(2)(d).
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Professional/Occupational License Litigation
By Brian M. Bégué

be the only evidence in support of an adverse
finding.1 So, objecting to it may reveal a lack of
familiarity with Administrative Law.

(2) Administrative adjudications are quasi-criminal
and incorporate some, but not all elements of
criminal law; i.e., there is a right to avoid self-
incrimination.2 However, if it is exercised, failure
to testify is usually construed adversely (but the
exclusionary rule does apply).

(3) In many jurisdictions the rules of civil, not crimi-
nal, procedure apply.3 Filing a motion for a bill
of particulars (per local criminal procedure rules
when not required in civil suits) reveals one’s
lack of preparation.

(4) The standard of proof varies from one jurisdic-
tion to another—some requiring proof by a pre-
ponderance of the evidence and others by clear
and convincing evidence.4 Know which one
applies.

(5) In some jurisdictions, the MAPA acts as a proce-
dural safety net; i.e., it is only in effect where a
particular practice act is silent on the particular
procedure at issue.5 Make sure you know which
procedural rules apply.

To avoid mistakes, you should read the jurispru-
dence, too.

So, you have located, read and digested the troika
of administrative law and the jurisprudence interpret-
ing them, and are now able to perfect a strategy regard-
ing the defense of your client’s license, without which
he or she has no livelihood. How should you best
approach your adversary?

Most agencies are comprised of persons engaged in
the profession or occupation they regulate.6 So, whether
a private detective, cosmetologist, civil engineer or psy-
chologist, your client is subject to the judgment of his or
her peers. However, the members of the boards of these
agencies are not involved in the day-to-day activities of
the agency; these are usually performed by the agency

Whether an architect,
physician, nurse, cosmetolo-
gist, engineer, or any other
specified profession or occu-
pation, one must be duly
licensed. For the last thirteen
years, I have prosecuted
administrative proceedings
and to those of you who may
be engaged in the defense of
those in danger of loss of pro-
fessional or occupational
licensure, I offer the following
suggestions:

First, there are three sets of laws which apply to
one’s fitness to receive, and retain, a license: (1) a prac-
tice act, which is applicable to a particular profession or
occupation; (2) an administrative code, which contains
the rules adopted by those agencies; and (3) the model
Administrative Procedure Act (MAPA), which sets forth
in most states the procedure applicable to the adoption
of rules and the conduct of adjudication proceedings.
Together, these comprise Administrative Law. Just
because the licensing agency has the power to adopt
and promulgate rules (which, as long as they are not in
conflict with a higher (statutory) authority, have the
force of law) does not mean they, like statutes, are pre-
sumptively valid. Make sure they were correctly creat-
ed. It is surprising how often licensees are represented
by lawyers who are not familiar with the administrative
law applicable to administrative proceedings.

When researching, the rules are often more difficult
to find than the statutory practice acts. Some agencies
post them on Web sites, but these are often inaccurate,
as are those Web pages containing links to the rules of
certain agencies. The agencies themselves will sell you a
copy of their rules, but, again, these are sometimes out-
of-date and unreliable. In some states, the only sure
way to locate current, accurate rules is to read the state
publication in which the Administrative Code is locat-
ed. But this too presents problems, the most significant
of which is that it is often arranged in chronological
order and not according to the agency which adopted
them. Thus, slogging through Department of Public
Safety, Cosmetology Board and other agency rules to
determine the completeness of the agency rules in
which you are interested may be unavoidable.

Be aware of these administrative law anomalies:

(1) Hearsay is admissible in administrative proceed-
ings, although in some jurisdictions it may not

“It is surprising how often licensees are
represented by lawyers who are not
familiar with the administrative law
applicable to administrative proceedings.”



staff, who are not members of the profession or occupa-
tion the agency regulates. Because these individuals
regularly communicate with those who sit in judgment,
the impression made on them is important. Should you
antagonize the agency staff, you may be facing a hostile
tribunal down the road.

I suggest ardent cooperation is the best approach,
especially in those cases where the client’s misconduct
is clear. Yet even where it is not clear that the client has
violated his practice act, a conciliatory approach is still
the best one. Remember, in most licensing situations the
opponent is also the judge, so this is no place for
provocative aggression. If you cooperate sincerely, you
may make a better deal for your client and avoid the
dangers of an administrative adjudication proceeding.
Often, admitting your client’s culpability, whereby he
or she accepts responsibility, can mean a much better
deal.

If your attempts to resolve the matter at the staff
level fail, your next contact will be with the prosecutor,
who is probably experienced and knowledgeable in the
law as well as the profession or occupation. This, too, is
someone you do not wish to alienate, especially if you
still have hope of a favorable informal resolution.

Mentioning friends in high places does not work
here, nor does threatening the agency staff or counsel
with job loss. Taking that approach may doom your
client.

Should a trial become unavoidable, you must make
a record without antagonizing the agency members
appointed to sit in judgment. A key point: none of the
architects judging your architect are accustomed to this
role, nor do they relish it. They see themselves in the
defendant’s place and empathize with him. However,
as the defendant or his lawyer insults, harasses, dis-
dains, or otherwise offends those reluctant judges, they
become more and more comfortable doing their duty,
even if it means dropping a load of bricks on their col-
league. So, make a record and do it politely, even if the
tribunal or agency counsel attempts to provoke you.

Should the trial decision be adverse, you should be
aware that the appeals process is not a trial de novo;
judicial review must be conducted solely on the record
made before the administrative body. These appeals are

hard to win because (1) the district courts give defer-
ence to the agency’s decision and the review of it,
whether by a preponderance or clear and convincing
standards, usually are in favor of the agency; and (2)
the size of the record leads one to only wonder who
fights his way through hundreds of pages of testimony
and exhibits. My recommendation: Make the best deal
you can immediately before or during the trial, for at
these times the agency professionals would rather be
somewhere else. Of course, if you have previously
insulted the integrity of the agency, its staff, or counsel;
announced, loudly and often, the inevitable dismissal of
the complaint; bragged about friends in high places
whose ears are always available to you; or, worst of all,
involved politicians in the agency’s affairs, then any
such compromise effort is a waste of time because all
involved will be eager to see that your client receives all
of the justice you both deserve.

Endnotes
1. For example, at administrative proceedings in New Mexico

hearsay is admissible. However, it must be commonly relied
upon in the field and nonhearsay evidence must also be intro-
duced. N.M. ADMIN. CODE, tit. Occupation and Professional
Licensing, § 16.12.1.9(f)(5)(b)(i), (ii) (2004).

2. In the District of Columbia an individual may claim a right
against self-incrimination but may also be compelled to testify
about the matter to which the right is being asserted.  Should
this occur, that individual may not be prosecuted for testifying
or bringing forth evidence on the matter to which the right has
attached. 47 D.C. Reg. 7837, § 601(d).

3. See, N.D. ADMIN. CODE § 81-01.1-02-03.1 (2005). 

4. Compare, ARIZ. ADMIN. CODE § R2-19-119 (2004) with 25 Ind.
Reg. 803, 844 IAC 13.  

5. One such example is found in the Georgia Real Estate Commis-
sion regulations, which state that, “Before imposing sanctions
. . . a hearing must be held in accordance with the ‘Georgia
Administrative Procedural Act’. . . .” Ga. Comp. R. & Regs. r.
520-2-.16(3).

6. Under the Rules for Enforcement of Lawyer Conduct 2.4(b),
review committees consist of three members, two of whom are
lawyers.

Brian M. Bégué has been general counsel to and
chief prosecutor for a state agency since 1992, and is
Chairman of the Administrative Law Section of the
Louisiana State Bar Association. A 1973 graduate of
Tulane Law School, he is a solo practitioner.
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Addressing Classroom Incivility in Academe
By Alan E. Bayer and John M. Braxton

both student classroom incivil-
ities and faculty classroom
misconduct negatively impact
student academic progress,
retention and intellectual
development.2

Unlike formal policies
addressing misconduct outside
of the classroom, policies
addressing classroom incivili-
ties are generally lacking. For
example, federal agencies, pro-
fessional associations, and acad-
emic institutions often have enforcement divisions, ethi-
cal codes or policies that address faculty misconduct in
research, including plagiarism and fabrication or falsifica-
tion of research data. In regard to teaching performance
there is little codified policy even at the institutional level
(except perhaps for sexual harassment of students and
issues of moral turpitude).

Similarly, for student misconduct, academic institu-
tions often promulgate formal policies for hazing, alcohol
and drug abuse, propagation of computer viruses, behav-
ior at sporting events, and other student behaviors that
are external to the classroom. With regard to misconduct
directly related to instruction, institutional policy seldom
extends beyond addressing student cheating and plagia-
rism. 

There is widespread acknowledgement by the profes-
soriat that there is a growing surge in instances of student
classroom incivility. Also, there is increasing evidence of
professorial contribution to an uncivil classroom environ-
ment. In light of this, institutions might well consider
new and extended policies to address these issues. It is
crucial that any action involve the faculty and that acade-
mic freedom, faculty autonomy, and the sanctity of the
college classroom be preserved. But within these broad
parameters, a more proactive approach could neverthe-
less be instituted to address incivility in the classroom at
virtually every U.S. college and university. Illustrative
approaches are provided below.

• Code of conduct for instructional faculty. Our
research has shown that there is a broad normative
consensus among faculty on a number of teaching
behaviors and these might be codified as institu-
tion-wide standards.3 Such a document might, for
example, articulate expectations for preparation of
a syllabus, principles of fair and objective grading
practices, standards of course planning and course
organization, as well as outline the responsibility of

Seasoned professors
bemoan how college students
are much worse today than
their predecessors were. Facul-
ty members are quick to report
that contemporary students are
inattentive, insolent, disre-
spectful, and demonstrate a
host of other uncivil behaviors
in the classroom.

What the faculty fails to
see is that instructors often fos-
ter these incidents of student
incivility in their own classes. Further, students are reti-
cent to report misbehavior by the person at the head of
the class because of both the power differential and a
general lack of knowledge about appropriate role perfor-
mance expectations.

Only the most egregious instances of classroom mis-
conduct by a faculty member will generate a complaint to
a faculty mentor or administrative official. Because of stu-
dent resignation, or the fear to complain, only rare
instances of misconduct that reach crisis proportions are
acted upon by students. Then organized mobilization is
often enacted, yielding a security-in-numbers approach.
For instance, when one of the authors was a department
chair, a delegation of students arrived en masse to lodge
complaints about the severe authoritarian posture and
close-mindedness of a particular senior faculty member.
When the faculty member was subsequently counseled,
her immediate response was indignation. She said it was
inappropriate to allow students to meet with the chair
and said the chair was foolish to listen to the “whining
children” when she had already proven herself by her
standing as a full professor and her designation by the
university as a distinguished professor. Obviously, the
response quickly validated the students’ concerns.

These faculty behaviors and attitudes are the under-
reported and under-perceived side of the classroom inci-
vility coin. There is a synergistic interplay between stu-
dent (mis)behavior and faculty (mis)conduct. Student
incivility is often modeled after the incivility of the
instructor. Almost a decade ago, Robert Boice published
the article “Classroom Incivilities,” which was based on
weekly observations over a three-year period in a variety
of classes at his institution. He reported not only that
classroom incivilities were more common than uncom-
mon, but also that the teachers were generally the initia-
tors.1 More recent evidence from a cross-section of Ameri-
can colleges and universities supports Boice’s
observations. Moreover, our own research indicates that

Alan E. Bayer John M. Braxton



the instructor to foster positive classroom climate,
and maintaining the accessibility of instructors to
students outside of the classroom.4

• Code of conduct for students. At present, student
codes or student handbooks that pertain to the
classroom setting largely focus on cheating and
plagiarism. Attendance policies are also included at
some institutions. These codes and handbooks
should be extended to address aspects of classroom
decorum and courtesies, such as turning off cell
phones, allowing others to speak, not being disrup-
tive when entering the classroom late or leaving
early, and an array of other general expectations
upon which virtually all faculty agree.5

• A statement of student rights in the learning
environment. If students are unaware of basic ped-
agogical principles and these principals are not
codified at their institution, then students cannot
be expected to know that they may act to correct a
hostile classroom environment that is perpetrated
by an instructor. Examples of these rights include
entitlement to a just, fair, respectful, and non-
authoritarian classroom; the right to receive sub-
stantive course content consistent with published
course descriptions; the right to be given assign-
ments and reading materials that facilitate the
learning process in relation to course objectives; the
right to confidentiality; the right to know the grad-
ing system and to be fairly rewarded for mastery of
the course materials; freedom to express one’s own
opinion; and the right to evaluate their course and
instructor.6

• Written behavior expectations for students by
their individual instructors. The syllabus is
increasingly viewed as a tool for instructors to out-
line behavioral expectations in addition to the
usual assignments and design mechanics of the
course. Indeed, some instructors now prepare
“contracts” identifying behavioral expectations of
students (and sometimes the corresponding expec-
tations that students might have of them) to be
signed by all on the first day of class.

• Reform of student course-rating instruments.
While now broadly used across academe, student
evaluation forms should contain options that readi-
ly allow students to provide information on specif-
ic, perceived, inappropriate behaviors by the facul-
ty member in their teaching roles because students
are generally in the best position to observe or
experience gross incidents of misfeasance or
malfeasance. In conjunction with such revisions of
evaluation content, many institutions require a
clearer process to assure that there is conscientious
and objective administrative review of the stu-

dents’ input offered through these teaching evalua-
tion tools.7

• Establishment of standing committees on teach-
ing integrity.8 The creation of a standing commit-
tee on campus formalizes both the institution’s and
the faculty’s commitment to good teaching. It facil-
itates a learning environment in a way that posi-
tively impacts more people than teaching awards
(which are the principal means of reinforcing good
teaching practice today). Formal organizational
entities also support reporting of improper inci-
dents by individual students and by faculty col-
leagues who may be aware of significant impropri-
eties by a colleague in relation to his or her
students. 

Reports of classroom incivilities are growing,
whether emanating from students or from the instructor.
Consequently, new institutional infrastructure is neces-
sary to address all incidents. The multitude of conscien-
tious, dedicated, and ethical faculty members deserve it—
and optimal student learning depends on it. 
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The Need for Organized Medicine to Police
Rogue Expert Witnesses
By Russell M. Pelton

gence, the judge may have no basis for
questioning the belief, even if the
defendant’s expert testifies to the con-
trary.3

Supporting Judge Posner’s view, a recent study done of
District Court Judges in Florida found that 83% were
unable to distinguish between junk science and real sci-
ence.4

Contributing to the problem is the vast majority of
states giving qualified immunity to expert witnesses.5
Even if a rogue expert is caught and discredited
through effective cross-examination, he or she in most
cases can simply walk away with impunity. There is lit-
tle financial down-side risk and considerable up-side
potential for physicians willing to sell their expertise to
the highest bidder. 

Likewise, state licensing boards have been particu-
larly ineffective in this area and a recent study showed
that 72% have never disciplined a medical licensee for
giving false or fraudulent expert testimony.6 Part of the
problem is that there is great ambivalence among state
licensing boards as to whether or not expert testimony
constitutes the practice of medicine, thereby warranting
their intervention. Earlier judicial decisions went both
ways on that issue,7 but the more recent decision of the
Seventh Circuit Court of Appeals in the Austin case
included Judge Posner’s conclusion that Dr. Austin’s
service as an expert witness did in fact constitute the
practice of medicine with respect to the patient/plain-
tiff.8

In May 2004 the Federation of State Medical Boards
adopted a resolution urging individual state boards to
adopt consistent standards, language, and definitions
making it clear that “false, fraudulent or deceptive testi-
mony given by a medical professional while serving as
an expert witness should constitute unprofessional con-
duct, as defined in the Act.”9 The American Medical
Association has long taken a similar view,10 as has the

With the current malprac-
tice crisis ravaging the med-
ical community, little attention
has been given to one of the
major contributing factors:
rogue plaintiffs’ expert med-
ical witnesses. These are the
physicians, who for the prop-
er fees, will misstate their cre-
dentials, misstate the standard
of care or express views that are far outside the main-
stream in their specialty, while asserting that they repre-
sent the norm. While questionable testimony is no
doubt occasionally given on both sides in medical mal-
practice cases, rising evidence suggests that the prob-
lem is far more prevalent among plaintiffs’ experts than
defense experts. One recent study reported that in only
one out of six medical malpractice complaints filed was
there an injury caused by demonstrable medical negli-
gence.1 Yet in essentially all of those cases there was a
physician serving as a plaintiff’s expert witness or med-
ical consultant willing to swear under oath that the
patient had suffered an injury as a direct result of med-
ical negligence. 

Organized medicine has not only the self-interest,
but also the duty to identify and police those rogue
experts. Indeed, the medical profession is uniquely
positioned to do so. 

It is not sufficient to say that unethical or unsub-
stantiated expert testimony is best addressed at the trial
level and that, if proper objections are raised, a good
trial judge will keep such testimony out. In the recent
landmark case of Donald Austin v. American Association
of Neurological Surgeons,2 the Seventh Circuit Court of
Appeals upheld the right of medical associations to
police their ranks of unprofessional expert witness
members. Chief Judge Richard Posner stated as follows: 

It is no answer that judges can be trust-
ed to keep out such testimony. Judges
are not experts in any field except law.
Much escapes us, especially in a highly
technical field, such as neurosurgery.
When a member of a prestigious pro-
fessional association makes representa-
tions not on their face absurd, such as
that a majority of neurosurgeons
believe that a particular type of mishap
is invariably the result of surgical negli-

“Organized medicine has not only the
self-interest, but also the duty to
identify and police those rogue experts.
Indeed, the medical profession is
uniquely positioned to do so.”



California Attorney General.11 Some state licensing
boards have in recent years been taking a more proac-
tive role in this area, notably those in North Carolina
and Maryland. But the fact remains that as a general
proposition, state licensing boards have been doing
very little to police rogue medical licensees. 

The responsibility then falls on the shoulders of
organized medicine to identify and police these rogue
experts. The longest established program designed to
do so is that administered by the American Association
of Neurological Surgeons (AANS), which was begun in
1983 and has successfully withstood three judicial chal-
lenges, most recently and notably in the Austin case.12

The long history of the AANS’s Professional Con-
duct Program provides some evidence, as suggested
above, that the problem of rogue experts is more pro-
nounced on the plaintiff side than on the defense side.
Under the AANS program, complaints of unprofession-
al or unethical conduct can be initiated by members
against other members. The Association itself does not
initiate complaints. The complaints are reviewed impar-
tially by a panel of neurosurgeons and, if a hearing
appears to be warranted, the respondent is given every
opportunity to submit his or her evidence, to confront
the accuser, to be represented by counsel, and to have
two levels of appeal of any adverse decision. Discipline
can include censure, suspension or expulsion from the
Association. In the 22 years in which the AANS’s pro-
gram has been successfully operating, over 90% of the
complaints filed have involved alleged unprofessional
testimony by plaintiffs’ experts; and in a majority of
those cases the charges have been substantiated. Virtu-
ally every medical malpractice case against a neurosur-
geon must have a neurosurgeon serving as a plaintiffs’
expert, and 95% of all board-certified neurosurgeons in
the United States are members of the AANS. Plaintiffs’
experts are certainly also free to file complaints against
any defendant or defense expert whom they believe has
testified unethically or unprofessionally. Yet, the fact
that very few plaintiff’s experts have filed such com-
plaints is stark evidence of the imbalance in rogue testi-
mony in such litigation. 

In recent years, a number of other medical specialty
societies have adopted programs similar to the AANS’s,
including the North American Spine Society, the Society
for Vascular Surgery, the American Academy of Neurol-
ogy, the American Association of Oral and Maxillofacial
Surgeons, the American College of Obstetrics and
Gynecology and, most recently, the American Academy

of Orthopaedic Surgeons. A number of other specialty
societies are actively considering the adoption of similar
programs and it is predicted that within a relatively
short period of time most, if not all, specialty societies
will have active programs designed to identify and
police their members who serve as rogue experts. 

In the long run, other solutions to the medical mal-
practice crisis might be developed, perhaps including
the creation of expert Medical Courts as urged by Sen-
ate Majority Leader Frist.13 But in the meantime, it is
the responsibility of organized medicine to proactively
police those who debase their medical licenses by sell-
ing their services to the highest bidders. 
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office of McGuireWoods, LLP and has been the Gen-
eral Counsel of the American Association of Neuro-
logical Surgeons (AANS) since 1983.

40 NYSBA Government, Law and Policy Journal |  Summer 2005  | Vol. 7 | No. 1



NYSBA Government, Law and Policy Journal |  Summer 2005  | Vol. 7 | No. 1 41

GLC Endnote

The wide range of profes-
sions and occupations
licensed and regulated by the
State of New York, from
physicians, teachers, lawyers,
and barbers, to cosmetolo-
gists, private investigators as
well as many others, may
suggest that the government
attorneys practicing in the
various agencies with over-
sight have little in common
aside from their government

service. The outstanding articles contributed to this
issue dispel this notion by demonstrating that the legal

issues in licensing and regulation, oversight and inves-
tigation, and enforcement and discipline of the individ-
ual professionals, follow similar rules and procedures
and that government lawyers face similar challenges
and litigate similar issues in serving the public’s inter-
est. Like the common threads that mark the professions,
the practices and procedures of licensing and regulation
brings disparate government lawyers together in pur-
suit of the common good. Many thanks to our authors
for their fine work in guiding us to a better understand-

ing of how policing the pro-
fessions works.

A final word in grateful
thanks to our editor Vin Bon-
ventre for his tireless efforts
over these past several years
in guiding the Government,
Law and Policy Journal through
the maze of soliciting authors,
collecting articles, reviewing
them, offering editorial sug-
gestions, proofing galleys,
selecting covers and shepherding the final product
through the production process. Vin has been enthusi-
astic and committed to creating a professional journal
on behalf of CAPS and the Bar which government attor-
neys will find useful and thought provoking. The Gov-
ernment, Law and Policy Journal is all that and more
thanks to Vin’s vision. Under his leadership, the Journal
has explored a wide range of topics beginning with the
everyday thorny issues of ethical rules for government
lawyers, to cutting-edge issues such as the public sec-
tor’s technological revolution, and concluding with this
issue’s examination of the complexities involved in
policing professions in New York. Thank you, Vin, for
your endurance and your humor in service to the Gov-
ernment, Law and Policy Journal.

Patricia E. Salkin 
Director, Government Law Center

Associate Dean and Professor of Government Law
Albany Law School

Rose Mary K. Bailly
Associate Editor, GLP Journal

Special Counsel, Government Law Center

Patricia E. Salkin Rose Mary K. Bailly

“Like the common threads that mark
the professions, the practices and
procedures of licensing and regulation
brings disparate government lawyers
together in pursuit of the common
good.”

Catch Us on the Web at
WWW.NYSBA.ORG/CAPS
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CAPS Annual Meeting
Educational Program and Awards Ceremony

On January 25, 2005, the
New York State Bar Associa-
tion’s Committee on Attor-
neys in Public Service spon-
sored their Annual Meeting
Educational Program and
Awards Ceremony.

Three educational programs
were held, attracting 100
participants. The seminars
included, “Safeguarding
Civil Liberties in the Era of
Terrorism: the Dialogue Con-
tinues”;The Big Picture: Cur-
rent issues in Lobbying, Pro-
curement and Ethics Laws”;
and “Supreme Court
Review: Another Block-
buster Year?” Donna Case,
James Costello and Patricia
Salkin served as program
chairs.

For the 2005 Awards for
Excellence in Public Service,
Robert Freeman of the Com-
mittee on Open Govern-
ment and Walter Mugdan of
the U.S. Environmental Pro-
tection Agency were hon-
ored for their contributions
to public service. The Hon-
orable James Horan, ALJ,
chair of the Committee on
Public Service, served as
master of ceremonies for
the event.

Former NYSBA President A. Thomas Levin,
Secretary Kathryn Grant Madigan and
Executive Director Patricia K. Bucklin

Slade Metcalf, member of the Media Law
Committee (nominator) with Award winner
Robert Freeman

Award winner Walter Mugdan and
nominator Lucille Helfat.

Award winner Walter Mugdan, Lucille Helfat, Robert
Freeman, Kenneth Standard, James Horan and Slade Metcalf

NYSBA Executive Committee members
Sharon Stern Gerstman and Rachel Kretser
with CAPS Chair James Horan

NYSBA (then) President-Elect A. Vincent
Buzard and (then) President Kenneth G.
Standard

Kenneth Standard, Lucille Helfat and
Walter Mugdan

Robert Freeman accepts his award from Kenneth Standard
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Topics:
* The Ethics in Government Act and the 

NYS Ethics Commission

* The Lobbying Act and the NYS Temporary
State Commission on Lobbying

* Special Ethical Considerations for the
Conduct of Administrative Hearings

* Local Government Ethics and Lobbying in
New York City

* Considerations in Local Government Ethics
Outside the City of New York

* Ethics Issues in Election Law and the State
Board of Elections

* An Overview of State and New York City
Procurement Laws

* Internal Agency Audit and Control Functions

Member Price: $45 • List Price: $55

PN #4092 (price includes shipping and handling but not
applicable sales tax.)

Gain insights into the operations, laws and regulations
surrounding public sector ethics in New York.

Ethics in Government
The Public Trust:
A Two-Way Street
A one-stop-shopping introduction to ethics
issues in state and local government

Learn how the conduct of public
employees is regulated and how the
conduct of those who do business with
government is regulated—all to ensure
integrity.

Whether you work for government full-
time or part-time, or whether you or your
client does business with state and local
government in New York, this book is a
must-have resource!

To order call

1-800-582-2452
Or visit us online at
www.nysba.org/pubs. Mention Source Code CL2508

"All public service employees and
all those who deal with govern-
ment should put reading this book
on their 'to do list.'"

Richard Rifkin
Deputy Attorney General

and former Executive Director,
NYS Ethics Commission
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