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Message from the Chair

NYSBA's Fundamental Concepts Concerning
Government Lawyers and Government Interests

By Henry M. Greenberg

On January 26, 2001, the
governing body of the New
York State Bar Association, the
House of Delegates, approved
a document entitled, “Funda-
mental Concepts Concerning
Government Lawyers and
Government Interests.”
Though only a few pages long,
the Fundamental Concepts
speak volumes about NYSBA’s
commitment to the public bar.

What are the Fundamental Concepts? There are five
of them and they may be succinctly stated as follows:

Concept one: It is in the interest of the government
that lawyers participate in activities sponsored by bar
associations.

Concept two: Government lawyers may serve in
leadership positions within professional organizations.

Concept three: Government lawyers may use indi-
rect support services for professional association activi-
ties that have been deemed to be in the government
interest.

Concept four: Government lawyers may encourage
colleagues to join professional associations and to par-
ticipate in professional activities.

Concept five: Government lawyers may accept dis-
counts in dues, meeting and member benefits, and CLE
course fee waivers or discounts.

These concepts probably seem self-evident for most
government lawyers who already participate in bar
association activities. But the story of how NYSBA came
to endorse the Fundamental Concepts shows why they
were needed and why they represent a significant
advancement for government lawyers in the organized
bar.

The story begins in 1997—the year when NYSBA's
leadership came to grips with the fact that a remarkably
high number of attorneys in public service did not
belong to any bar association. This under-represented
and therefore under-served attorney group posed
dilemmas for NYSBA and public service attorneys alike.
NYSBA is unable to fully represent the wide spectrum
of the legal profession if public service attorneys, with

their unique perspectives, go largely unheard, their tal-
ents untapped, and their needs unmet. The problem is
all the more significant because public service attorneys
represent about 15% of the lawyer population in New
York State—roughly 18,000 attorneys!

To address the problem, NYSBA assembled a Task
Force to study the needs and interests of public service
attorneys. In surveying government lawyers, the Task
Force discovered that managers of government law
offices often discouraged their attorneys from partici-
pating in bar association activities. All too often, the
Task Force learned, government lawyers were warned
that bar association participation was not in the govern-
ment’s best interest or ethically problematic.

In 1998, based on the Task Force’s recommendation,
NYSBA approved the formation of the Committee on
Attorneys in Public Service. The Committee’s mission,
pure and simple, was (and is) to advance the interests of
the public bar. In just a few years, the Committee
accomplished an enormous amount. For example, it cre-
ated the Government, Law and Policy Journal, sponsored
numerous CLE seminars, established the “Award for
Excellence in Public Service,” and developed a Web site
accessible through NYSBA’s home page.

At the same time, the Committee has explored ways
to overcome the barrier to government lawyer participa-
tion identified by the 1997 Task Force. One approach
that impressed the Committee was a set of principles of
professional development identified by the American
Bar Association to dispel the notion that government
attorneys should not participate in bar association activ-
ities.

Inspired by the ABA’s example, the Committee
developed the Fundamental Concepts. To ensure that
these Concepts met and articulated the highest ethical
standards, the Committee consulted with the New York
State Ethics Commission, which administers New York’s
ethics law for employees in the Executive Branch of
State government as well as in public authorities and
the public university system.

The Ethics Commission reviewed the Fundamental
Concepts and advised the Committee that “government
lawyers can contribute greatly to professional associa-
tions and that their participation in such associations
should be encouraged. Nothing in the State’s Ethics
Law stands as an impediment to such participation.”
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Shortly thereafter, the Committee took the Funda-
mental Concepts to NYSBA's Executive Committee and
House of Delegates. To be frank, the Committee was
unsure what the response would be. Well, the verdict is
in now and it’s unanimous: the Fundamental Concepts
are official NYSBA policy. Moreover, NYSBA is commit-

“The Ethics Commission reviewed the
Fundamental Concepts and advised the
Committee that ‘government lawyers
can contribute greatly to professional
associations and that their participation
in such associations should be
encouraged. Nothing in the State’s
Ethics Law stands as an impediment to
such participation.””

ted to distributing the Fundamental Concepts to as
wide an audience of government lawyers as possible. In
particular, the intention is to reach those managers of
government law offices who fail to appreciate that gov-
ernment lawyers—no less than their counterparts in the
private sector—have an “ethical obligation to assist in
improving the legal profession and should do so by
participating in bar association activities intended to

advance the quality and standards of members of the
profession.” Code of Professional Responsibility, Can-
non 6, Ethical Consideration 6-2.

And so, the stature of public service attorneys has
grown by leaps and bounds within NYSBA. Few would
have predicted in 1997 that in 2001 the Association
would embrace a vision of government lawyers as full
partners in its efforts to improve the administration of
justice.

But perhaps the best evidence yet of how far gov-
ernment attorneys have come is the recent appointment
of Patricia K. Bucklin, the Committee’s extraordinary
Vice-Chair, to the position of NYSBA Executive Direc-
tor. Pat is a career government lawyer, with over two
decades of experience at the highest levels of the judi-
cial and executive branches of State government. Those
experiences make her eminently qualified to serve as
the top administrator of the nation’s largest voluntary
state bar association—a fact everyone who has ever
served in government knows. What is truly a cause for
celebration is that NYSBA now knows it too!

Henry M. Greenberg is Chair of the New York
State Bar Association’s Committee on Attorneys in
Public Service. Government posts in which he has
served include General Counsel to the New York
State Department of Health, Assistant United States
Attorney and law clerk to Judge (now Chief Judge)
Judith S. Kaye of the New York State Court of
Appeals.

Bucklin to Serve as Executive Director of New York
State Bar Association

Patricia K. Bucklin, Vice-Chair of NYSBA’s Committee on Attorneys in Public
Service, was recently selected as the new Executive Director of the New York State
Bar Association. Ms. Bucklin succeeds William J. Carroll, who will retire on June 1st

after 25 years with the Association.

Ms. Bucklin will be leaving her position as Director of Public Affairs for the
NYS Office of Court Administration, a position she has held since 1998. Prior to her
current Public Affairs position, Ms. Bucklin worked for OCA as Special Counsel to
the Chief Administrator and Intergovernmental Affairs Counsel. Before joining
OCA, Ms. Bucklin held the position of First Assistant Counsel to Governor Mario
M. Cuomo and before that was Assistant Counsel to the Governor. Prior to joining
the governor’s office, she was Deputy Consultation Clerk to the New York State
Court of Appeals. Ms. Bucklin received her J.D. from Syracuse University College of

Law and a B.A. from Niagara University.

On behalf of the Committee on Attorneys in Public Service, we congratulate Pat Bucklin on this tremen-
dous professional achievement, and wish her good luck in her new position at the NYSBA.

el
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Fundamental Concepts Concerning Government Lawyers

and Government Interests
Approved by the New York State Bar Association, House of Delegates, January 26, 2001

CONCEPT ONE: IT IS IN THE INTEREST OF THE GOVERNMENT THAT ITS LAWYERS PARTICIPATE IN ACTIVITIES
SPONSORED BY BAR ASSOCIATIONS.

Commentary: The obligation of professionals to participate in the professional and scholarly activities of their profession can be
viewed as inherent to the nature of being a professional. This is especially true for lawyers. Professional organizations deter-
mine standards for the profession, provide vehicles for the improvement of the law, and are a forum for educational programs
to maintain and improve the legal skills and talents required to function in the profession. Government lawyers—like other
members of the profession—benefit from the continuing legal education activities of professional associations. All lawyers
need ongoing exposure to new developments in the law. As professional legal associations work to address such changes and
developments in the law, it is critical that the government’s perspective be communicated within those professional forums so
that a complete airing of views may occur. Accordingly, it is in the government’s interest for its lawyers to participate actively
in such bar association activities whether they be sponsored by the New York State Bar Association, local bar associations or
other professional legal associations. If government lawyers are not included within regular bar association dialogues that
help promote improvements in the law, the recommendations emerging from such deliberations will fail to reflect the views
of a critical segment of our profession. If the NYSBA is truly to be the voice for the legal profession, its standards, its policy
positions, and its public statements on legal issues should be arrived at only after due consideration of the views of govern-
ment lawyers as well as private sector lawyers.

CONCEPT TWO: GOVERNMENT LAWYERS MAY SERVE IN LEADERSHIP POSITIONS WITHIN PROFESSIONAL
ORGANIZATIONS.

Commentary: Government lawyers are not prohibited from serving in leadership positions within professional associations
solely by reason of government employment. Under a particular fact situation where there is a conflict or an appearance of
conflict, lawyers—corporate, private or government—may have to recuse themselves from voting, from serving on a commit-
tee or from participating in a particular bar association activity. Decisions regarding recusal should be on a case-by-case basis
and should be dependent on the facts of each situation: there should not be a presumption of conflict simply by reason of the
lawyer’s government employment. It is in the government'’s interest and the bar association’s interest for that lawyer to con-
sult with his or her employer prior to assuming the leadership post or first engaging in the activity. If that lawyer simply
makes an individual judgment that assuming the post or participating in the activity creates no appearance of conflict and is
later overruled by the lawyer’s employer, all parties may be embarrassed. Once the issue has been raised, it is better to seek a
determination in advance to avoid frustration and embarrassment. In making such determinations government should weigh
its interests in having its lawyers involved actively in bar associations against its concerns about conflicts or appearances of
conflicts.

CONCEPT THREE: GOVERNMENT LAWYERS MAY USE INDIRECT SUPPORT SERVICES FOR PROFESSIONAL
ASSOCIATION ACTIVITIES THAT HAVE BEEN DEEMED TO BE IN THE GOVERNMENT'S INTEREST.

Commentary: Once the employing government agency makes an official determination that a government lawyer’s profession-
al association work is in the government’s interest, and, if job-related, may be viewed as part of the government lawyer’s job
duties, then that lawyer may pursue such work during official business hours, utilize a reasonable amount of office resources,
and attend appropriate meetings and programs without taking personal leave time.

CONCEPT FOUR: GOVERNMENT LAWYERS MAY ENCOURAGE COLLEAGUES TO JOIN PROFESSIONAL
ASSOCIATIONS AND TO PARTICIPATE IN PROFESSIONAL ASSOCIATION ACTIVITIES.

Commentary: Lawyers may encourage colleagues to join professional associations, including the NYSBA, and to attend and
participate in professional association programs, regardless of the policy positions to be taken by any participants in the pro-
grams. They may also advocate that agencies take steps to encourage employee participation in professional associations
including the NYSBA.

CONCEPT FIVE: GOVERNMENT LAWYERS MAY ACCEPT DISCOUNTS ON DUES, MEETING AND MEMBER
BENEFITS, AND CLE COURSE FEE WAIVERS OR DISCOUNTS.

Commentary: Government lawyers who participate in professional associations may accept discounts on dues, member bene-
fits, and CLE course fee waivers or discounts if they are generally available to similarly situated lawyers. Upon finding a gov-
ernment purpose, government agencies may pay for CLE courses for their lawyers.
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Editor's Foreword

Intergovernmental rela-
tions: the push and the pull;
the conflicts and the cooper-
ation; the institutions, the
interests and the intricacies;
the many ingredients that
generate the dynamics
between the different levels
of government. This is the
focus of the current issue.

Intergovernmental rela-
tions have always been a
critical component of the
American brand of federalism, and of the nature of our
municipalities as corporate entities of the state. Whether
the relations are between federal and state govern-
ments, state and local, or federal and local, the issues
that arise are often fundamental, and the resolutions
and their ramifications often profound and enduring.

Vincent M. Bonventre

The articles here touch on a wide variety of con-
cerns and specific problems, both recent and longstand-
ing, that emerge from and affect the sometimes complex
and confounding weave and web that characterize
intergovernmental relations in this country and in New
York State.

Martha Davis examines the ongoing transfer of
power and responsibility from the federal government
to the states. This “devolution” effected by Congress
and the Supreme Court has touched many areas of pub-
lic policy, but perhaps none more critical than civil
rights and liberties. While Davis sees opportunity for
the nation in sharing the insights of the different states,
she also finds that the latitude given the states for
experimentation undermines the historically national
concern for individual rights.

No intergovernmental dynamics have captured the
recent attention of the American people, both in and out
of the legal community, more than that between the fed-
eral Supreme Court and the Florida Supreme Court in
the past presidential election. Stephen Clark takes a crit-
ical look at the decisions of both those tribunals, as well
as the unmistakable tension and competing interests
that were present in the court-to-court interaction. As a
former law clerk to a state chief justice, he brings to
bear special insight into the role and functioning of a
state supreme court in our federal system.

In yet another important and instructive illustration
of federal-state dynamics, Heather Davis reviews the
historical development and the somewhat uncertain
resolution of the Thornburgh Memorandum issue.

Originating in a memoran-
dum of the then Attorney
General of the United
States, federal policy
encouraged Department of
Justice attorneys to commu-
nicate directly with investi-
gated or charged parties in
the absence of their lawyers.
Inasmuch as such commu-
nications have long been
forbidden by the ethical
standards for lawyers of
every state in the nation, a
struggle ensued between proponents of the federal poli-
cy and those of state legal ethics. The struggle, in
Davis’s view, is not yet clearly resolved.

Rose Mary Bailly

“Whether the relations are between
federal and state governments, state and
local, or federal and local, the issues
that arise are often fundamental, and
the resolutions and their ramifications
often profound and enduring.”

The “commuter tax case” in New York has generat-
ed renewed interest and understanding of the impor-
tance of the state’s home rule doctrine. In City of New
York v. State of New York (2000), the state and nation’s
largest municipality challenged the state’s repeal of a
major source of the city’s revenue: a tax on the income
of those who work in New York City but reside else-
where. Ultimately, the state’s high court rejected the
city’s challenge. Elizabeth Freedman and Spencer Fisher,
both of whom worked on the case on behalf of the city,
provide a municipal perspective on home rule.

In a second article examining the contours of New
York’s home rule, James Cole explores the power of
supersession. A “valuable tool in the home rule arse-
nal,” it enables towns and villages to alter the require-
ments of the state’s Town and Village Laws to better fit
local conditions.

The nation’s patchwork of federal, state and local
law affecting gays and lesbians is surveyed by Amanda
Hiller. As is increasingly the case, states and localities—
rather than the federal Supreme Court and Congress—
have taken the lead in safeguarding individual liberties
and equal treatment.
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The remaining articles constitute a diverse collec-
tion. The problem of setting the boundaries of Indian
nation territory in New York State, in historical context
and in recent case law developments, is analyzed by
Robert Batson. William Estes reviews the state and fed-
eral disclosure requirements for franchisors, and both
their importance to the investing public and the bur-
dens such regulations visit upon legitimate businesses.
Ralph Miccio explores the application of state lobbying
restrictions to lobbying at the local government level, as
well as the potential conflicts with local lobbying laws.
And finally, Barbara Smith outlines the state ethical
requirements that apply to state officers and employees
who also serve in their local governments.

As in previous issues of the GLP Journal, there are
those without whom this issue would not be possible,
or would suffer considerably in quality. Our student
editors have been assuming an increased responsibility
in the screening and editing of manuscripts and in more
actively participating in the organizing and preparing
of the entire journal. Matthew Mozian, the Executive
Editor for this issue, and Carrianna Eurillo have provid-
ed invaluable assistance, but regretfully, will be depart-
ing as they graduate from the law school in several

weeks. Fortunately, however, Erin Kate Calicchia, who
has been a tireless and dependable member of the stu-
dent board, will assume the position of Executive Edi-
tor for the coming academic year. Special thanks also go
to my Associate Editor Rose Mary Bailly and to the staff
at the Bar Association, particularly Wendy Pike, Lyn
Curtis, Pat Stockli and Patricia Wood.

As before, any flaws or deficiencies are attributable
to me alone, and any comments or suggestions may be
addressed to me at Albany Law School or directly via
e-mail (VBONV@MAIL.ALS.EDU).

Vincent Martin Bonventre, Editor-in-Chief of the
GLP Journal, is Professor of Law at Albany Law
School. He is also the Editor of State Constitutional
Commentary, published annually by the Albany Law
Review.

Rose Mary Bailly, Associate Editor of the GLP
Journal, is the Executive Director of the New York
State Law Revision Commission. She serves on the
Board of Editors of the New York State Bar Journal
and is Contributing Author of McKinney’s Practice
Commentaries on Mental Hygiene Law.

Government, Law and
Policy Journal

'S FREE

as a benefit of NYSBA membership.

BUT, you need to
tell us you want it!

Call the NYSBA Membership Office
at 518/487-5577

(e-mail: membership@nysba.org)
to be added to the mailing list.
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NYSBA 2001 Annual Meeting Highlights

NYSBA’s Committee on Attorneys in Public Service hosted two events at the 2001 Annual Meeting. The
tirst was an educational program on the U.S. Supreme Court, featuring Brooklyn Law School Professor Susan
Herman. Program chair was committee member Marjorie McCoy.

The Committee also hosted its second annual “Award for Excellence in Public Service” reception on Tues-
day, January 23rd. New York District Attorney Robert Morgenthau was honored for his decades of contribu-
tions to the public and profession. Attorney General Eliot Spitzer shared personal remarks about Mr. Morgen-
thau, and NYSBA President Paul Michael Hassett presented the award. Over 150 NYSBA members, judges and
colleagues of Mr. Morgenthau were in attendance at the event.

Hank Greenberg, Pat Bucklin
and Hon. Robert Morgenthau

Paul Michael Hassett, Hon. Robert Morgenthau, Eliot Spitzer,
Pat Bucklin and Hank Greenberg

Marge McCy

Eliot Spitzer

Prof. Susan Herman
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Federal-State Devolution and Civil Rights:
The Continued Significance of National Interests

By Martha F. Davis

The past decade has seen
a marked increase in devolu-
tion of public policy responsi-
bility from the federal govern-
ment to the states. This trend
is not limited to a single sub-
ject matter area, but runs
across areas of government
responsibility. For example,
the 1996 welfare reform law
transformed the Aid to Fami-
lies With Dependent Children
into Temporary Assistance for
Needy Families, a block grant program with significant-
ly fewer federal strings attached.! Similarly, in the envi-
ronmental area, the Environmental Council of the States
reports that “[b]y 1998, EPA had delegated 757 federal
environmental programs to the states, an increase of 323
(nearly 75%) from five years prior.”2

Most recently, a series of unprecedented Supreme
Court cases have begun shifting responsibility for civil
rights protection from the federal government to the
states by limiting Congress’s authority to enact such
laws and expanding states” immunity from federal civil
rights suits. In Kimel v. Florida Bd. of Regents, the Court
held that state employees cannot sue their governmen-
tal employers under the Federal Age Discrimination in
Employment Act because of Eleventh Amendment con-
cerns about state sovereignty.? Congress’s ability to pro-
tect civil rights was further limited in United States v.
Morrison, where the Supreme Court ruled that Congress
exceeded its constitutional authority when it enacted a
federal civil rights remedy for victims of gender-moti-
vated violence.# The Supreme Court’s ruling leaves vic-
tims of such violence to seek redress under state law
tort and criminal remedies.

Protecting National Interests While
Increasing State Responsibility

Devolution of responsibility for welfare, environ-
mental regulation, and civil rights from the federal gov-
ernment to the states does not mean that there is no
longer any national interest in these issues. In fact, in
each of these areas strong national interests persist
despite devolution. Every American, for example, has
an interest in whether the environmental treasures of
the western states or New York’s Adirondacks are
maintained for future generations, whether fellow citi-

zens in other states are living in poverty,® or whether
discrimination is impeding minority members of the
society from full participation in the nation’s economy.¢

“Most recently, a series of unprecedent-
ed Supreme Court cases have begun
shifting responsibility for civil rights
protection from the federal government
to the states by limiting Congress’s
authority to enact such laws and
expanding states’ immunity from federal
civil rights suits.”

Devolution does, however, raise the difficult ques-
tion of how to protect national interests while delegat-
ing increased responsibility to the states. In the welfare
area, the national interest in “promot[ing] the general
Welfare”” is addressed under current federal law in sev-
eral ways. First, block grant funds are available only to
those states that comply with certain baseline require-
ments, such as the mandate to establish a child support
enforcement system.8 Second, block grant funds may be
used only for certain purposes, such as providing
“assistance to needy families so that children may be
cared for in their own homes or in the homes of rela-
tives.”? Additional matching funds create a further
incentive to states that initiate certain programs, such as
abstinence-only education.10 Finally, the welfare law
establishes a number of bonus and award programs
designed to influence state choices. For example, the
“high performance bonus” rewards states that demon-
strate success in terms of moving individuals from wel-
fare to work.1! Likewise, the so-called “illegitimacy
bonus” rewards the top five states each year that lower
statewide nonmarital birthrates without increasing
abortion rates.12

In the area of environmental regulation, Congress
has given the EPA itself considerable latitude to deter-
mine when states should take a leadership role. The
federal framework remains, but in deference to states,
the EPA has often set the floor for state programs “quite
low compared to federal enforcement authorities.”13 For
example, in delegating authority to the states to enforce
the Clean Water Act, the EPA has stopped short of
requiring states to develop mechanisms to administer
administrative penalties.!* Similarly, the EPA has some-
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times deferred to state programs even when they
appear unlikely to operate efficiently or effectively.1>

The overall success or failure of these newly state-
based programs remains to be seen. With less than five
years’ experience since the welfare devolution of 1996,
it is too soon to know whether this framework ade-
quately protects the national interest in promoting the
welfare of the population. We do know that a state-
based system has failed in this regard in the past.
Indeed, the strong federal framework operating from
1935 to 1996 was enacted in response to state outcry for
federal assistance during the Great Depression.16
Today’s strong economy has not tested the state-based
welfare programs to the same degree.l” Nevertheless,
the results of welfare reform to date do suggest that
giving states greater flexibility within certain bounds—
and creating a 50-state anti-poverty laboratory—has the
potential to promote a healthy climate of innovation
and even competition among states that can lead to bet-
ter anti-poverty policy nationwide.

The same “50 laboratories” rationale has also been
cited as support for devolution in the environmental
area, creating an opportunity to develop and promul-
gate “best practices.”18 The essentially local nature of
the environment also supports local control. On the
other hand, many experts question whether state-based
environmental regulatory efforts may be excessively
beholden to business interests important to the state
economy.!” Among others, the GAO has criticized states
for failing to conform to federal guidelines in carrying
out their delegated roles.20

In short, devolution has advantages and disadvan-
tages in the areas of welfare and environmental regula-
tion. Regardless of which level of government takes the
lead, the challenge is to achieve the right balance
between the national and local interests at stake.

The Challenge of Civil Rights

Given recent Supreme Court cases, civil rights may
be the next area of wholesale devolution. However, the
history of state-federal partnerships in the welfare and
environmental areas argues for a different approach to
civil rights.

As an initial matter, while experimentation with
different methods of service delivery or conservation
methodologies may be valuable in the welfare and
environmental spheres, the notion that 50 states would
experiment with approaches to protecting civil rights
seems antithetical to the proposition that civil rights
laws implement basic constitutional and human rights.
Indeed, in ratifying the International Covenant on Civil
and Political Rights, the United States obligated itself as
a nation to protect civil and political rights of the
nation’s citizens.?! The international community would

certainly not accept the explanation that state experi-
mentation precluded complete civil rights protection for
members of the United States community, but would
hold the United States accountable for any violations
whether under state or federal auspices.

Further, strong federal civil rights protections reflect
a recent history of blatant state and local violations of—
and deviations from—baseline principles of equal pro-
tection and basic civil rights. States and localities bla-
tantly refused to enforce basic civil rights of
African-Americans on a large scale as recently as the
1960s.22 Until 2000, laws on the books in some states
still reflected those racist policies.23 Nor is discrimina-
tion by state actors a matter of history. As the 40-state-
level Race and Gender Bias Task Force reports demon-
strate, sex and race discrimination remain a routine
practice in a number of state justice systems.24

Because of this recent history—and because civil
rights violations inherently involve “moral and social
wrong[s]"2—a federal law that paralleled welfare and
environmental regulation and attempted to promote the
national interest in civil rights through bonus incen-
tives, matching funds or ad hoc federal audits of state
programs would be patently inadequate. As we know
from the welfare bonus programs, not all states respond
to such incentives. Likewise, the EPA experience indi-
cates that systematic delegation of broad authority to
the states may lead to less forceful regulation.

The benefits of state experimentation and control
might outweigh these concerns in other contexts. But in
the area of civil rights, those potential benefits are mini-
mal. It is impossible to imagine a legitimate state argu-
ment for extending fewer civil rights protections than
the national norm to citizens of a particular state.26

The devolution of civil rights requires a different
approach—one that appropriately balances state inter-
ests with individual rights and national values. The
VAWA Civil Rights Remedy provides a model.?” In an
amicus brief to the Supreme Court in United States v.
Morrison, 36 State Attorneys General praised the Vio-
lence Against Women Civil Rights Remedy as an exam-
ple of an effective state-federal partnership.28 That law
respected state choices about what acts would consti-
tute an actionable felony by incorporating state stan-
dards, while at the same time making clear that the fed-
eral government stood behind victims in opposition to
gender-motivated violence. While that law was struck
down, the principles of cooperative federalism reflected
in its design should not be forgotten. When clear
national interests in civil rights are at stake, this cooper-
ative approach is far preferable to creating 50 state stan-
dards.

To the extent that the Supreme Court intervenes to
frustrate such federal-state partnerships, moreover, it
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may be necessary for states to act affirmatively—and
perhaps contrary to narrow state interests—to promote
the national interest in protecting individual civil rights.
In response to Kimel, for example, an opportunistic state
could take advantage of the legal construct of sovereign
immunity to strip its employees of basic legal protec-
tions. However, the overriding national interest in indi-
vidual civil rights protections dictates the opposite
approach. Congress’s enactment of the Age Discrimina-
tion in Employment Act®—and its intent that it apply
to state employees—clearly articulates the national
interest in this area. Despite states’ narrow self-interest
in avoiding lawsuits, states should honor this national
interest preventing age discrimination in employment
by extending age discrimination remedies—and other
civil rights protections—to state employees on the same
basis that they are extended to all other employees.

Conclusion

In sum, federalism is a two-way street. Just as devo-
lution gives states greater flexibility to design innova-
tive, state-specific programs, so it also accords states
greater responsibility to ensure that national interests
are protected. State innovation and experimentation
may yield important insights in the areas of welfare and
environmental law, ideally creating a race to the top as
states try to outdo each other in solving difficult chal-
lenges posed by these regulatory areas. But in the area
of civil rights, such experimentation undermines indi-
vidual rights that have historically been a critical
national concern. Thus, states have a special responsi-
bility to take national civil rights interests into account
as they respond to the new challenges of devolution.
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Florida vs. the Supremes: The State High Court’s
Supreme Efforts Thwarted in the 2000 Election

By Stephen Clark

November 21, 2000,
should be recognized as a
momentous occasion in the
history of state supreme court
decisionmaking. That was the
day the Florida Supreme
Court handed down its first
major decision in the 2000
presidential election dispute.l
The court’s decision to allow
manual recounts to proceed in
three south Florida counties
was one of those instances in
which a state high court resists political pressure,
stands firm, and directs that the state proceed in accor-
dance with the court’s considered view of the law.2 The
court’s opinion was exemplary state supreme court
decisionmaking—and history ought to regard it as such.

Criticism from some, however, was as harsh as it
was swift. In defiant tone, former Secretary of State
James A. Baker spoke for candidate George W. Bush in
accusing the Florida court of having “rewr[itten] the
legislature’s statutory system, assumed the responsibili-
ties of the executive branch, and sidestepped the opin-
ion of the trial court as the finder of fact.”3 The reaction
of the U.S. Supreme Court was, if less partisan, no more
respectful. That Court overruled the Florida court’s
decision on the basis of a legal theory that a majority of
the U.S. Supreme Court itself later appeared unwilling
to embrace.*

The Florida decision of November 21 may well
have been the best hope for political legitimacy in the
post-election controversy because, though constrained
by practical realities, it might have offered the best
chance for a credible resolution of the presidential elec-
tion. The decision represented a painstaking attempt by
the Florida Supreme Court to grapple with a poorly
drafted election code and with apparent or potential
improprieties in the state’s executive branch. Despite
the powder keg atmosphere of unprecedented post-
election litigation, the Florida Supreme Court made a
respectable attempt at redressing those problems and
injecting some needed legitimacy into the electoral
process. Uncontrollable circumstances and arguably
misguided interference by the U.S. Supreme Court,
however, were to render that goal largely unattainable.
Nevertheless, the Florida Supreme Court’s effort should
be acknowledged for what it was: the court was trying
to do what a state supreme court is supposed to do—

formulate a legitimate, consistent, and workable con-
struction of state law that comports with constitutional
and public policy norms—and for trying to do so in the
most difficult of circumstances.

The Legislature

To fully appreciate the Florida Supreme Court’s
November 21 decision, it is important to survey the
landscape that the court was facing. In particular, one
must understand the serious difficulties that had result-
ed from the actions of Florida’s other branches of gov-
ernment.

First and foremost was the state legislature, in both
its past and present incarnations. That body, responsible
for crafting a quite poorly drafted election code,
deserves much of the blame for establishing the condi-
tions that led to the insoluble electoral fiasco in Florida.
The state election code was like an old country road,
the aged blacktop of which® had been haphazardly
patched® in a losing effort to keep apace with suburban
sprawl.” The textual conglomerate contained ambigui-
ties, contradictions, and inconsistencies in basic provi-
sions that made it ripe for exploitation by candidates
with high stakes, deep pockets, and shrewd lawyers.
Those planets aligned when the 2000 presidential elec-
tion came to Florida.

Sections of the code governing the certification of
statewide election results provide an especially egre-
gious example of the problem, and one that complicat-
ed the Bush-Gore dispute. Two provisions of the elec-
tion code required that county returns relevant to
statewide contests be certified to the state within seven
days after an election. But the two provisions differed
as to the fate of county returns that were not timely
filed with the state. Section 102.111, traceable to 1889,
declared that untimely county returns “shall be
ignored,”8 while § 102.112, added in 1989, declared only
that untimely county returns “may be ignored”9—seem-
ingly oblivious to the inconsistent, mandatory language
of its immediately preceding, sibling provision. No
doubt, the legislative process can get chaotic at times.
But it takes both some serious legislative negligence to
create such a glaring contradiction and a remarkable
degree of legislative nonfeasance to leave it lying in
wait on the books for a decade.

Other examples further confounded the Bush-Gore
dispute. Section 102.166, also inserted in 1989 in
response to another statewide election debacle, gave a
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candidate the prerogative to ask a county canvassing
board to conduct a sample manual recount. If the sam-
ple recount exposed a potentially outcome-determina-
tive “error in the vote tabulation,” the county board
was then required to conduct a full countywide recount
or otherwise remedy the error.10 The time frame for
making the request, however, was such that, not infre-
quently, a full manual recount that the sample revealed
to be necessary would be incapable of completion
before the expiration of the seven-day deadline for
counties to timely certify their returns to the state.!l Yet
if a county board failed to certify its final results by that
deadline, it would raise the specter that the state either
would or might (see above) ignore the results of the
manual recount, even though § 102.166 would have
specifically authorized, if not required, the manual
recount in order to correct a potentially outcome-deter-
minative error in the vote tabulation.

That protest provision of the code was further
obscured by a complete absence of standards guiding a
county board’s discretion in deciding whether initially
to grant a candidate’s request for a sample manual
recount.!2 It was further complicated by the obtuse
standard mandating remedial action in the event the
sample showed “an error in the vote tabulation which
could affect the outcome of the election.”13 The code
offered no express guidance as to what either “error” or
“tabulation” meant as used in that standard.

Lastly, and perhaps most egregiously, the state elec-
tion code failed to provide clear and definite guidance
as to what constituted a legal vote—a concept one
might expect to be expressly defined in an election
code. More specifically, the code failed to instruct either
the county boards or the state as to how, or even
whether, to count imperfectly marked paper ballots and
incompletely punched ballots. This legislative silence
proved critically problematic.

The need to fill these gaps and resolve these incon-
sistencies in the state election code ultimately caused
and aggravated much of the Bush-Gore controversy.
One might fairly object to placing too much blame on
the legislature, however, on the ground that these kinds
of problems are endemic to legislation. Executive and
judicial officials are accustomed to filling gaps and
resolving inconsistencies in statutory schemes, particu-
larly statutory schemes that have evolved through
amalgamation over time. The Florida legislature com-
mitted no greater drafting sins in these instances than
legislatures routinely commit in all fields of statutory
law.

While it is true that administrators and judges do
often fill gaps and resolve inconsistencies in statutory
schemes, the difference in this instance, to borrow a
phrase from Chief Justice John Marshall, is that it is an
election code they are expounding.1* As federal public

policy recognizes, the procedural rules governing an
election ought to be clearly established before election
day.!> The reason is obvious and became so in Florida.
Although the potential for undue partisan influence or
result-oriented decisionmaking is always a risk in
administrative and judicial interpretation of statutory
standards, it is particularly dangerous when it affects
the electoral system, the primary mechanism of demo-
cratic control. Moreover, the electoral system is most
vulnerable to such troubling improprieties if the admin-
istrative and judicial interpretation is undertaken after
the votes have been cast. The temptation for adminis-
trators or judges to evaluate the propriety of alternative
interpretations in light of their respective impacts on
the outcome of the race may prove irresistible. At the
very least, administrative or judicial interpretation of
election standards in the highly charged, partisan
atmosphere of an election challenge almost inevitably
carries a serious risk of producing appearances of
impropriety that can undermine public confidence in
the electoral system itself.16

For these reasons, policy decisions prescribing the
rules to govern elections certainly should be made
before election day, and they probably ought to be
made by the legislature. Prescribing those rules by elab-
oration of non-specific, ambiguous, or inconsistent
statutory standards in post-election legal proceedings is
probably the worst possible approach. The culpability
of the Florida legislature lay in its forcing the other
branches of state government into precisely that most
difficult position because of the legislature’s utter fail-
ure to offer more than the grossly incomplete and inad-
equate election code that was supposed to regulate the
Florida election of 2000.

The Executive

If the Florida legislature left major statutory gaps to
fill and significant contradictions and ambiguities to
resolve, perhaps those issues could have been
addressed with a little interpretive elaboration by Flori-
da’s other political branch, the executive. Democratic
theory might suggest that, in the ordinary course, elab-
oration of ambiguous statutes ought to be informed by
the incumbent administration’s political or ideological
preferences. One might question whether the same
view would apply to elaboration of the very electoral
standards that regulate the process by which the politi-
cal branches are held accountable. Regardless, the Flori-
da dilemma was not the ordinary course. It required
elaboration of electoral standards after the votes had
been cast and substantially counted. That delicate task
called not for political policymaking but for apolitical
judgment.

Florida’s executive branch was ill-suited to provide
that kind of judgment, for it was not only political, but
seemingly politicized. Like a John Grisham plot, Repub-
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lican Governor Jeb Bush was the brother of presidential
candidate Bush. Democratic Attorney General Bob But-
terworth was a chair of presidential candidate Gore’s
statewide campaign. And the Republican Secretary of
State Katherine Harris was, likewise, a chair of candi-
date Bush’s statewide campaign. As the unfolding
events seemed to suggest, it was too difficult for such a
group of partisan players to undertake the task of dis-
passionately elaborating the code’s problematic elec-
toral standards.

Jeb Bush, at least, recognized immediately his
potential for undermining the appearance of propriety.
Given the nature of Florida’s quasi-plural executive,
Bush was able to recuse himself and largely remove
himself from the official process. Since other executive
officials, like Harris and Butterworth, owed their tenure
to direct election and not gubernatorial appointment,
Bush could, by rescuing himself, largely remove any
taint that his filial relationship to one of the candidates
might cause. Political realities may have compelled no
other choice, but the Governor of Florida nonetheless
deserves credit for eliminating the appearance and
potential for impropriety that he did.

The same, however, cannot be said for the two
other officials, Harris and Butterworth. Although both
were chairs of their respective candidates’ statewide
campaigns, they both declined to recuse themselves. In
fact, they moved quickly to advise county boards as to
the proper interpretation of § 102.166, governing manu-
al recounts. The problem was that they issued diametri-
cally opposed interpretations of the statute, each of
which happened to coincide with the interests of their
respective presidential candidates. Harris narrowly con-
strued the key statutory phrase “error in the vote tabu-
lation”—a finding of which was necessary to trigger
countywide manual recounts—as meaning only “a
counting error in which the vote tabulation system fails
to count . . . properly punched punchcard ballots.”1” She
pointedly emphasized that “[t]he inability of a voting
systems [sic] to read an . . . improperly punched punch-
card ballot is not a [sic] ‘error in the vote tabulation’
and would not trigger” a countywide manual recount
or other remedial action by the county board.!8 Had the
election code specified whether or not improperly
punched punchcard ballots were legal votes, the statu-
tory ambiguity would have been significantly lessened.

One day later and in direct contradiction, Butter-
worth read the same phrase much more broadly to
include “a discrepancy between the number of votes
determined by a voter tabulation system and the num-
ber of votes determined by a manual count of a sam-
pling of precincts.”1 His reading called for the counting
of improperly punched punchcard ballots as legal votes
if the voter’s intent could be discerned. Although But-
terworth’s legal reasoning was far more detailed than
Harris’s had been, it is difficult to defend his decision to

inject himself into the post-election controversy and
leave the county boards with contradictory guidance.
Harris offered unrebutted evidence in subsequent litiga-
tion demonstrating that Florida Attorneys General—
including Butterworth himself—had historically regard-
ed interpretation of the state election code as committed
to the sole or primary jurisdiction of the Secretary of
State.20 Indeed, the election code itself gave the Secre-
tary of State the power to issue binding legal opinions
interpreting the code.?! Regardless of the merits of But-
terworth’s interpretation, his close connection to the
Gore campaign and his apparent reversal of the past
practice of abstaining from interpreting the election
code?? could not help but cast suspicion on his actions.

Although Harris had clear statutory authority to
administer the election process, her behavior was no
more confidence-inspiring than was Butterworth’s. Vir-
tually every significant decision that Harris made and
every interpretation of the election code she offered
happened to favor the candidate whose statewide cam-
paign she chaired, candidate Bush. In addition to issu-
ing a restrictive interpretation of county boards” author-
ity to conduct manual recounts, she followed up by
seeking (unsuccessfully) to halt the manual recounts by
court order.23 Moreover, she took a hard line against
any extension of time when it became clear that, partly
as a result of her own actions, several county boards
would be unable to complete their manual recounts in
time to satisfy the seven-day deadline for submitting
their returns to the state. Harris initially conceded that
§ 102.112 directed only that she “may” ignore late-filed
returns and, thus, made the matter discretionary. But
she immediately made clear that she would exercise
that discretion vigorously to discard any late-filed
returns that had been delayed by anything other than a
hurricane or other “unforeseen circumstance.”?4 After a
state circuit court ruled that such an extreme, anticipa-
tory stance was an “abdication of . . . discretion,”?> she
quickly formulated a new standard. It was a little
broader than the previous one. But it still permitted an
extension under only very limited circumstances: fraud,
prejudicial noncompliance with election procedures,
acts of God, or—transplanting her interpretation of
“error in the vote tabulation”—"“a mechanical malfunc-
tion of the voting tabulation system.””26 Based on her
new standard, Harris then preemptively informed
county boards that they need not bother submitting late
returns, for she had already determined to ignore them.
The county boards’ reason for seeking to file late
returns, needing time to conduct the manual recounts
under § 102.166, was insufficient under her new stan-
dard.?”

Given Harris’s official connection to the Bush cam-
paign, this pattern of consistently adopting positions
highly favorable to candidate Bush and her aggressive
tack toward manual recounts must inevitably give one
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pause. Moreover, her intransigence about the seven-day
filing deadline reinforced an appearance of impropriety;
it was difficult to conceive of a fully persuasive, non-
partisan justification for it. As the circuit court
observed, Harris struck a balance between interests in
accuracy and finality by “com[ing] down hard on the
side of finality.”?8 That heavy emphasis on finality was
particularly difficult to reconcile with political neutrali-
ty, especially in light of the consent decree on overseas
absentee ballots, which meant that the results of the
election could not in any event be certified by Harris
after that seven-day filing deadline. Her stringent
refusal to grant county boards the slightest extension of
time seemed administratively purposeless, or at least
substantially under-justified.

If interpreting electoral standards after the votes
had been cast demanded an appearance of dispassion-
ate judgment, Harris failed to provide it. Her formal
link to the Bush campaign was cause for concern from
the start, but it was significantly aggravated by Harris’s
failure to strike a more reasonable balance between
accuracy and finality. A display of moderation and wis-
dom might have allowed her to overcome the appear-
ance problem that her connection to the Bush campaign
initially raised. She proved, however, unable to demon-
strate those essential virtues.

Was Harris purposely partisan or, at least, uncon-
sciously biased? Possibly. What is certain, however, is
that Harris’s behavior presented a deeply troubling
appearance of impropriety, a problem she should have
anticipated and clearly addressed from the outset.
Instead, Florida’s executive branch, far from bringing
interpretive order and public legitimacy to the process,
ended up doing precisely the opposite.

The Judiciary

This legal and political landscape confronted the
Florida Supreme Court when two separate vehicles pro-
vided an opportunity for judicial review. First, several
county canvassing boards asked the court to resolve the
conflict between executive branch opinions as to the
type of “error in the vote tabulation” that would autho-
rize a countywide manual recount.?? Second, the Gore
campaign asked the state high court to review the cir-
cuit court’s ruling regarding Harris’s decision to ignore
late-filed county returns.30 Circuit Court Judge Terry
Lewis had initially rejected Harris’s preemptive refusal
to consider any justification for a delay, other than a
hurricane or other unforeseen circumstance as an abdi-
cation of her discretion.3! However, he accepted her
later anticipatory rejection of late-filed returns based on
her formulation of the slightly broader standard previ-
ously discussed.?2 The cases were consolidated.

Within days the Florida Supreme Court issued its
opinion in Palm Beach County Canvassing Board v.

Harris.33 The court rejected Harris’s narrow interpreta-
tion of the phrase “error in the vote tabulation.” The
county board was thus permitted to proceed with man-
ual recounts.34 The court further held that, although
Harris “may” ignore late-filed returns under § 102.112,
the mandatory language of § 102.111 had been super-
seded.35 Moreover, Harris had abused her discretion
under § 102.112 by refusing to allow the county boards
to file late returns on the ground that they could not
complete the manual recounts by the seven-day dead-
line.3¢ As part of its remedy, the court granted the coun-
ty boards five days to complete their manual recounts
and file their amended returns.3” In this way, the court
seemed to hope the county boards could quickly finish
their manual recounts, file their returns, and bring the
election nearer to a more legitimate conclusion.

This ruling was laudable not because it worked;
obviously circumstances and intervention by the U.S.
Supreme Court prevented that from happening. Rather,
the ruling is worthy because it accomplished two neces-
sary objectives and did so in a rather delicate, if some-
what activist, fashion. First, the decision provided the
desperately needed reconciliation of the contradictory
and ambiguous statutory language—and in a way that
attempted to minimize claims of partisanship in its
decisionmaking. Second, the decision largely removed
Katherine Harris from the process, reducing her role to
an essentially ministerial one. Both of those tasks would
save the legitimacy of the Florida election. In trying to
accomplish that worthy objective of making the system
function and function in a seemingly legitimate way,
the Florida Supreme Court did what a state supreme
courts should do, and it did so unanimously.

That the all-Democrat court was concerned about
allegations of its own partisanship is apparent on the
face of the opinion. In approaching the case, the court
began by articulating “guiding principles” that were to
direct its resolution of the case. Those guiding princi-
ples were, first, that “the will of the people, not a hyper-
technical reliance upon statutory provisions,” would
serve as the theoretical backdrop? and, second, that
“traditional rules of statutory construction” would be
the tools for discerning legislative intent.3 Reliance on
traditional canons of statutory interpretation is an obvi-
ous method for trying to limit the influence of subjec-
tive values. The court also tried to insulate its reliance
on the “will of the people” standard by locating its ori-
gin in the state constitution and by relying on an estab-
lished articulation in precedents long predating the
2000 election.*0 In adopting both of these approaches,
the court was evidently trying to situate as much of the
judging as possible in sources external to personal or
partisan preferences. That is precisely what the dilem-
ma of elaborating the electoral standards after the votes
had been cast required in order to minimize apparent
and real impropriety.
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Interestingly, however, those two approaches were
somewhat in tension with each other. Elevating the will
of the people over a hyper-technical reliance on statuto-
ry language might seemingly conflict with the use of
traditional—and a bit more formalistic—canons of
statutory interpretation. In dealing with this difficulty,
the Florida Supreme Court emphasized one approach
over the other at different points in its opinion. When
reviewing the legislature’s work product, the court
emphasized that the traditional rules of statutory inter-
pretation distance the task of adjudicating from its own
subjective values and preference.4! On the other hand,
reviewing only the exercise of discretion by Katherine
Harris, the court brought to bear the full power of the
“will of the people” standard.#2 In this respect, the opin-
ion can be read as treading lightly on the legislature’s
turf, but also as severely reducing Harris’s participation
in the process. The difference in the court’s level of def-
erence to the legislature and to Harris was palpable
throughout the opinion.

The central weakness of the court’s opinion con-
cerned an issue that implicated both the legislature’s
statute and Harris’s exercise of discretion: interpreting
the disputed phrase “error in the vote tabulation.”
Although the court acknowledged that Harris’s admin-
istrative interpretation of the phrase was entitled to
judicial deference, the court, nevertheless, rejected her
interpretation and substituted its own broader view
more consistent with that offered by Butterworth. In
doing so, the court explained that its traditional rule of
deference did not pertain to administrative interpreta-
tions that were “contrary to law” or inconsistent with
“plain meaning.”43 The court then applied rather for-
malistic, textual reasoning to support its different inter-
pretation—presumably both to show that Harris’s inter-
pretation contradicted the plain meaning of the words
and to tread lightly on the legislature’s statute.
Although the court’s interpretation was reasonable, and
perhaps even more reasonable than Harris’s, it is not
entirely clear that Harris’s interpretation was so off-base
as to be contrary to law or violative of the plain statuto-
ry language. The court’s conclusion seemed a bit of a
stretch.

But did that unwillingness to give Harris the cus-
tomary benefit of deference warrant condemnation as
evidence of partisan hackery? That conclusion, too,
seems a bit of a stretch. Appellate court deference to
administrative interpretations is a policy honored fre-
quently in the breach; moreover, the degree of deference
an appellate court exhibits toward an agency often
varies with the court’s assessment as to whether the
agency’s conduct is such as to merit a high level of def-
erence. Appellate courts often decide it is not.#4 It is
hardly far-fetched that the Florida Supreme Court
believed Harris’s political connections and consistent
pattern of decisionmaking in favor of the Bush cam-

paign did not exhibit the kind of administrative behav-
ior deserving deference. Given that Harris was a
department head and, under the state constitution, an
elected one, the court might have deemed it unwise or
inappropriate to declare, simply, that Harris had forfeit-
ed her entitlement to deference.4> Instead, the court
stretched its reasoning to accomplish the same result. If
it had done so out of a partisan desire to elect Al Gore,
its approach would obviously be greatly troubling.4¢ If,
however, it did so in pursuit of a higher public policy
than deference—such as preserving the integrity of the
political process—then the court’s actions were defensi-
ble, if not admirable.

What, then, of James Baker’s objections to the opin-
ion? Baker complained that the Florida Supreme Court
had rewritten the statute. Of course, the court had tried
to avoid doing precisely that. It resolved inconsistencies
in the election code to hold that Harris had discretion to
decide how final to make the seven-day filing deadline.
Also, Circuit Judge Lewis, whose ruling Baker support-
ed in the very same public statement, had also identi-
fied and sought to resolve the statutory inconsistency
and reached the same conclusion.

Baker also complained that the Florida Supreme
Court had assumed the responsibilities of the executive
branch. If by his criticism, Baker meant that the court
gave the county boards a few extra days during which
to perform their manual recounts, the response is sim-
ple. The court was merely instructing Harris to exercise
her discretion in a way that would be consistent with
the state constitution and state public policy. She had
demonstrated previously that any less specific instruc-
tion would be inadequate to ensure her compliance.

Lastly, Baker complained that the state’s high court
had disregarded the opinion of Circuit Judge Lewis.
Certainly, they reversed his decision. Judge Lewis’s
decision to defer to Harris was not necessarily wrong.
But the state supreme court has the greater and ulti-
mate authority in reviewing an executive official’s exer-
cise of discretion which appears to the high court to be
of dubious legitimacy. Judge Lewis’s decision may have
been a legitimate one, but so was the decision to reverse
him.

In the final analysis, the Florida Supreme Court did
what good state supreme courts often do. It recognized
the serious inconsistencies and ambiguities in the statu-
tory regime. It further recognized that the executive
branch official charged with the primary obligation to
elaborate those statutory standards was the subject of
serious questions of partisan interest and legitimacy. In
an attempt to salvage the political legitimacy of the
election, the court took the case, resolved the statutory
issue by treading lightly on the legislature’s preroga-
tives, and relied on the state constitution and public
policy to ensure that the executive branch exercised its
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discretion in a manner the court deemed appropriate.
At the least, the Florida Supreme Court deserves recog-
nition for having tried to do the right thing in Palm
Beach County Canvassing Board v. Harris.

The Thunder from Above

The U.S. Supreme Court, of course, did not see it
that way. Although the Court granted the Bush cam-
paign’s request to review the Palm Beach decision, the
Court did not offer a detailed assessment of the deci-
sion. Rather, the Supreme Court adopted the notion that
the federal constitution prohibited the Florida Supreme
Court from relying on its state’s constitution and, per-
haps, its own prior articulation of election policy. The
Court vacated the Florida Supreme Court’s opinion and
asked the court to clarify the extent to which it had
relied upon the state constitution.#”

It is surely questionable that the state government
of Florida, and specifically its supreme court, is some-
how required to disregard its own constitution—the
document creating, organizing, and, most importantly,
limiting the legislative, executive, and judicial branches
of the state’s government. The U.S. Supreme Court
identified the culprit as Article II, § 1 of the federal Con-
stitution, which provides that although each “State shall
appoint” presidential electors, the appointment is to be
done “in such Manner as the Legislature thereof may
direct.”48 Reaching back to an 1892 precedent, the Court
indicated that this constitutional provision grants a
state legislature absolute power over presidential elec-
tions, a power that may be checked by federal constitu-
tional norms, but is immune from any limitation con-
tained in a state constitution.4? Accordingly, to the
extent the Florida Supreme Court was construing the
state election code in conformance with state constitu-
tional mandates, its decision in Palm Beach violated the
federal Constitution.

This theory of Article II, § 1, however, presents a
panoply of theoretical and practical problems. How is
it, for example, that the very organic document that cre-
ates, sustains, and limits the state legislature cannot be
a source of limitation on whatever discretionary power
the federal Constitution purports to delegate to it? If the
state constitution requires, for example, that all bills be
presented to the governor for signature before becom-
ing law, does that requirement not apply to enactments
passed pursuant to this federal constitutional delega-
tion of power to the state legislature? The legislature of
Florida, like that of other states, has presented the
state’s election code and revisions to the governor for
signature. What would be the consequence of a gover-
nor vetoing any such bills? Would they nevertheless
become law with respect to presidential elections, even
though clearly not law for any other purpose? If the
state constitution has a requirement that all bills contain
but one subject expressed in the bill’s title—as the Flori-

da constitution does®0—may the legislature disregard
that constraint and enact a presidential election code
through logrolling?

More importantly for the purposes of the Palm
Beach decision, is a state legislature not bound by a state
constitution’s recognition of a fundamental right to
vote, a right that the Florida Supreme Court relied upon
in its initial decision? What about the other branches?
As noted above, the Florida Supreme Court did tread
rather lightly when interpreting the provisions of the
election code so as not to trample on the feet of the leg-
islature. On the other hand, it did appear to rely on con-
stitutional principles in implicitly concluding that
Katherine Harris abused her discretion. If a state legis-
lature directs the executive branch to perform some
function in its presidential election regime, is the state’s
executive branch somehow freed of its obligation to
adhere to state constitutional limitations? The same
goes for a state’s judicial branch, whose authority is
granted, constrained, and defined in the state’s consti-
tution. May a state legislature, when directing the man-
ner in which presidential electors are to be appointed,
effectively commandeer the other branches of state gov-
ernment and direct them to do things beyond or even
contrary to state constitutional obligations? The theoret-
ical paradoxes quickly become mind-boggling.

Perhaps this Pandora’s box explains why the U.S.
Supreme Court, on second thought in Bush v. Gore >
sidestepped its extravagant Article II, § 1 theory in
reviewing the subsequent decision of the Florida
Supreme Court to order a statewide manual recount.>2
The problem, however, is that the damage had already
been done. The Florida Supreme Court rendered its
decision to order a statewide manual recount during
the brief period between the two decisions of the U.S.
Supreme Court. Perhaps the Florida court was con-
strained by the fear of being accused of relying on the
state constitution or changing the law. But for whatever
reason, it declined to articulate precise standards for the
county boards to apply in discerning the intent of vot-
ers from incomplete punches on punchcard ballots.
Ironically, it was the failure of the Florida court to for-
mulate specific standards that provided the basis for the
U.S. Supreme Court’s reversal of the state court’s deci-
sion to order a statewide manual recount. In fact, the
Supreme Court’s per curiam opinion even criticized the
Florida Supreme Court for failing to be more activist:
“[W]e are presented with a situation where a state court
with the power to assure uniformity has ordered a
statewide recount with minimal procedural safe-
guards.”% One might fairly have expected the U.S.
Supreme Court to drop a footnote to insert a terse mea
culpa for its contribution to the Florida court’s omis-
sion.

Part of the tragedy of the Florida election fiasco is
that the Florida Supreme Court was initially acting like
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a court of last resort and attempting, with mixed practi-
cal success, to correct the problems in both the election
code and protect the integrity of the electoral process
from the appearances of impropriety in the executive
branch. Moreover, the court was doing so with an
appropriate measure of deference toward the legislature
and a healthy concern for its own appearances. The
Florida Supreme Court took the initiative to try to
resolve the electoral mess with an eye toward maximiz-
ing the legitimacy of the outcome. It was using all the
tools at its disposal to do that—the state constitution,
long-standing public policy, past election precedents,
and traditional rules of interpretation.

The initial intervention of the U.S. Supreme Court
hobbled the ability of the Florida court to continue its
supervision of the electoral process. Precluding resort to
the state constitution and, thus, necessarily restricting
reliance on public policy precedents informed by the
state constitution, the Supreme Court insured that the
state’s high court had limited ability to respond to the
needs of the election process. The Florida Supreme
Court, relying on broad statutory authority to fashion a
remedy in an election contest proceeding, was indeed
willing to redress the “selective” recount problem by
ordering a statewide manual recount.>* On the other
hand, the court was reluctant to “rewrite” the election
code to define with specificity what counted as a legal
vote. By declining to do so, it slipped into the role of a
lower court, reluctant to challenge the thunder that it
had heard once before from above. If allowed to act like
a supreme court, Florida’s high court might well have
been successful in giving the election outcome more
legitimacy than many believe it ultimately exhibited.
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The Thornburgh Memorandum and State Ethical Rules:
Has the Conflict Been Resolved?

By Heather Davis

Disciplinary Rule 7-
104(a)(1) of the Model Code of
Professional Responsibility
states that an attorney shall
not “[cJommunicate or cause
another to communicate on
the subject of the representa-
tion with a party the lawyer
knows to be represented by a
lawyer in that matter unless
the lawyer has the prior con-
sent of the lawyer represent-
ing such other party or is
authorized by law to do so.”! This ethical prohibition,
in one form or another, has been adopted by all 50
states and the District of Columbia.2 The rule has histor-
ically been construed to apply even if the purpose of
the attorney is merely to “investigate the facts” of a
case,? and has also been consistently applied to govern-
ment attorneys, including Department of Justice attor-
neys, who act not only as advocates for the govern-
ment, but, also, as government investigators of crime.
All Department of Justice attorneys are required to be
“’duly licensed and authorized to practice as an attor-
ney under the laws of a State, territory, or the District of
Columbia.””5 “To be “duly licensed and authorized to
practice as an attorney,” a member of a state bar must of
necessity comply with that state’s code of professional
responsibility.” Therefore, Department of Justice Attor-
neys must comply with state bar ethical standards.

The underlying purpose of the ethical prohibition
(the no unrepresented communications rule) is to “pro-
tect the represented individual from overreaching
opposing counsel and to ensure that the adverse party’s
attorney can function properly.”” The disciplinary rule
takes on even more importance in the context of gov-
ernment attorneys prosecuting and investigating crimi-
nal offenses, given the government attorneys’ “tremen-
dous power and the fundamental individual rights at
stake in criminal prosecutions.”8

The Thornburgh Memorandum:
The Justice Department

In 1989, Dick Thornburgh, then Attorney General of
the United States, sent a memorandum to all Justice
Department litigators, regarding “Communication with
Persons Represented by Counsel.” In this memoran-
dum, the Attorney General noted that Department of
Justice attorneys must comply with state and local ethi-

cal rules as long as these rules do not conflict with the
prosecutor’s “federal responsibilities, as determined by
federal law and the Attorney General.”10 If such a con-
flict existed, Thornburgh reasoned, the Supremacy
Clause of the Federal Constitution would “forbid [] the
states from regulating the attorneys’ conduct. . . .”1
While recognizing that local ethical rules have tradition-
ally prohibited contact with parties and/or witnesses
represented by counsel, the Attorney General carved
out two situations where such communications were
permissible under the Department of Justice’s policy.
First, in the investigatory stages, the Attorney General
stated,

[i]t is the clear policy of the Department
[of Justice] that in the course of a crimi-
nal investigation, an attorney for the
government is authorized to . . . com-
municat[e] with any person who has
not been made the subject of formal
federal criminal adversarial proceed-
ings . . . regardless of whether the per-
son is known to be represented by
counsel.12

This policy applied equally to both overt contacts,
as well as to undercover investigations, including the
use of undercover law enforcement agents and infor-
mants.!3 Second, the memorandum addressed the gen-
eral prohibition of a government attorney communicat-
ing with a represented defendant after criminal
proceedings had been initiated, without the defendant’s
counsel present.1# The Attorney General noted the
Department of Justice’s policy was to generally prohibit
such communications, but with several exceptions,
including: when the represented defendant initiated the
contact and knowingly and voluntarily waived his/her
right to counsel, when the represented defendant con-
tinued to engage in criminal activity, and when the
communication was necessary to obtain information
“critical to the safety of life.”1> This policy became an
effective regulation on September 6, 1994.16 The regula-
tion specifically addressed Department of Justice attor-
neys acting as investigators by stating, “an attorney
may communicate, or cause another to communicate,
with a represented person in the process of conducting
an investigation, including, but not limited to, an
undercover investigation.”1” The regulations also
allowed government attorneys to communicate with
represented individuals even after criminal proceedings
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had begun, including, but not limited to, the exceptions
noted in the Thornburgh memorandum.18

The underlying purpose of the Thornburgh memo-
randum, and the subsequent regulations, was an
“attempt to reconcile the purposes underlying [Discipli-
nary Rule] 7-104 . . . with effective law enforcement.”1?
The Department of Justice had been encouraging its
attorneys to “play a larger role in preindictment, prear-
rest investigations.”20 Especially in more complex crimi-
nal activities, such as white collar and organized crime
investigations, the Department of Justice felt the partici-
pation of lawyers in the investigatory stage was a
necessity.2l The Department of Justice also assumed that
having attorneys involved in investigations would be
“helpful in assuring that police . . . comply with high
legal and ethical standards.”22

Attorney General Thornburgh summed up his justi-
fication for his policy by stating, “[i]n the course of
investigating and prosecuting violations of federal
criminal law . . . Department of Justice attorneys, and
those acting at their direction often have occasion to
contact or communicate with individuals represented
by counsel. Such contacts or communications are an
important element of effective law enforcement.”23 In
1991, the Attorney General gave further justification for
his policy by stating, “government prosecutors, are not
situated similarly to other attorneys . . . [and] to inter-
pose the ethical rules between prosecutors and repre-
sented individuals in such routine [investigatory] cir-
cumstances would make investigation and prosecution
of federal criminal offenses nearly impossible.”24

The Courts’ Reaction

A few courts upheld the Thornburgh policy.?5 In
United States v. Heinz, the Fifth Circuit agreed with the
underlying justification:

The dullest imagination can compre-
hend the devastating effect that such a
rule would have on undercover opera-
tions. Any potential defendant with an
attorney would be insulated from any
undercover operation; any potential
defendant without an attorney would
hire an attorney (if he could afford to
do so) in order to build a wall between
himself and the government’s investi-
gators. . . .26

Similarly, in United States v. Scozzafava, the court held a
government attorney who complied with the Thorn-
burgh memorandum did not engage in professional
misconduct.?” The court ruled that, although the no
unrepresented communications rule applied to prein-
dictment, non-custodial investigations, such communi-
cations were, nonetheless, authorized by law—i.e., the

Thornburgh Memorandum (and, a fortiori, so would be
the forthcoming implementing regulations).

After the Thornburgh memorandum was issued,
but before it was officially codified into regulations, the
majority of courts summarily dismissed the policy, and
held the memorandum was not binding legal authority,
thus, not exempting Department of Justice attorneys
from their state ethical responsibilities. The courts were
also clear that the policy in the memorandum was con-
trary to a well-established ethical rule. In United States
v. Lopez,?8 the court held that Disciplinary Rule 7-
104(a)(1) explicitly prohibited “government attorneys
[from] question[ing] represented parties in the absence
of counsel.”? In addressing the Thornburgh memoran-
dum the court sent a clear message to Department of
Justice attorneys: “[T]he suggestion that DOJ attorneys
should be exempted from a long-standing and univer-
sally applied ethical norm is alarming. . . . [T]he Depart-
ment and its attorneys must be held accountable to the
same court-adopted ethical rules that govern all other
lawyers.”30 Another court dismissed the policy as bind-
ing legal authority in a disciplinary hearing setting.3! In
In re John Doe,3? the court held that a federal prosecutor
was not “authorized by law” to communicate with an
individual represented by counsel.33 The court held that
the state and local ethical rules prohibiting such contact
clearly applied to federal prosecutors, and cautioned:
“[o]nce federal courts indulge in applying state codes of
ethics differently to federal prosecutors, a double stan-
dard will inevitably arise causing confusion both
among the legal community and those that rely on its
integrity.”34

After the Thornburgh memorandum was codified
into official regulations, the courts continued to dismiss
the policy as binding legal authority, and found the
underlying policy troubling as well. For example, in
United States v. McDonnell Douglas Corporation,3® the
court held that the Department of Justice did not have
the authority to issue regulations exempting Depart-
ment of Justice attorneys from state ethical rules, specif-
ically, the unrepresented communications rule.3¢ The
court also found the Department of Justice’s “efforts to
exempt its attorneys from complying with state ethical
rules disappointing.”37 Interestingly, in the McDonnell
Douglas case, it was reported that a brief was filed by
the Conference of Chief Justices, who, on February 2,
1995, unanimously passed a resolution urging its mem-
bers to continue to enforce state ethical rules without
regard to the Department of Justice’s policy or actions.38

A Tentative Resolution

On October 21, 1998, President Clinton signed the
Omnibus Consolidated and Emergency Supplemental
Appropriations Act. An important part of this Act was
commonly known as the McDade Amendment,? and
was officially entitled “Ethical Standards for Federal
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Prosecutors.”40 The statute became effective on April 19,
1999, was codified at 28 U.S.C. § 530B, and included the
following language:

(a) An attorney for the Government shall be subject
to State law and rules, and local Federal court
rules, governing attorneys in each State where
such attorney engages in that attorney’s duties,
to the same extent and in the same manner as
other attorneys in that State.

(b) The Attorney General shall make and amend
rules of the Department of Justice to assure com-
pliance with this section.4!

On April 20, 1999, the Department of Justice issued
new regulations, pursuant to the statutory authority of
28 U.S.C. § 530B, and these regulations were intended
to supersede the Thornburgh policy.#2 The current regu-
lations appear on their face to prohibit a Department of
Justice attorney from communicating with a represent-
ed party in the course of an investigation, and, also,
appear to prohibit communication with a represented
party in the course of a criminal proceeding, without a
laundry list of exceptions.*3 The pertinent part of the
current regulation simply states:

In all criminal investigations and prose-
cutions . . . attorneys for the govern-
ment shall conform their conduct and
activities to the state rules and laws,
and federal local court rules, governing
attorneys in each State where such
attorney engages in that attorney’s
duties, to the same extent and in the
same manner as other attorneys in that
State. .. .44

Even though the McDade Amendment was sup-
ported by the American Bar Association, the Conference
of Chief Justices, the American Corporation Counsel
Association, and the United States Chamber of Com-
merce,* overturning the Thornburgh policy was not
easy. The McDade Amendment faced strong opposition
from the Department of Justice and some members of
Congress.# Also, the issue does not appear to be com-
pletely settled, as Senator Orrin G. Hatch has already
introduced the “Federal Prosecutors Ethics Act.”4” The
effect of this law would be to subject Department of
Justice attorneys to state ethics laws, but with an excep-
tion where “the state rule ‘interferes with the effectua-
tion of Federal law or policy, including the investigation
of violations of Federal law.””48 In other words, Senator
Hatch’s law would permit almost any communication
with represented parties as long as there was some
“colorable law enforcement purpose.”4 Senator Patrick
Leahy has also introduced a bill entitled the “Profes-
sional Standards for Government Attorneys Act of
1999.750 This law “would establish choice-of-law rules

for government attorneys,” and would direct the Judi-
cial Conference to “formulate a national rule governing
federal prosecutors’ contacts with represented par-
ties.”51 It does appear that some sort of compromise is
being attempted, as the American Bar Association
Ethics 2000 Commission and the Standing Committee
on Ethics and Professional Responsibility have been
meeting with the Justice Department to address con-
cerns about the application of the no-contact rule to
Department of Justice attorneys.52

Conclusion

The Thornburgh policy was an attempt by the
Department of Justice to allow Department of Justice
attorneys to disregard their state ethical responsibilities
in order to more effectively “fight crime.” The policy
was met with much criticism from courts, who saw the
policy for what it truly was: an attempt to circumvent
ethical rules adopted and enforced by the states.
Accordingly, Congress reacted by reinstating the ethical
obligations of Department of Justice attorneys as being
identical to all others in the profession—i.e., obligated
to abide by the standards of legal ethics adopted by the
respective states—through the McDade Amendment.
However, given the uncertainty facing the McDade
Amendment, the victory for legal ethics and the states
should be regarded with caution.
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Revisiting Home Rule: The New York City
Commuter Tax Litigation, the PBA Case, and
the Future of Home Rule Jurisprudence

By Elizabeth I. Freedman and Spencer Fisher

In City of New York v. State
of New York (hereinafter “City
v. State I”),1 the Court of
Appeals, in its most recent
substantial pronouncement on
the issue of home rule, held
that a law eliminating the
nonresident earnings tax
(“commuter tax”) for New
York State residents who work
but do not reside in New York
City does not violate the home

rule provisions of the New
York State Constitution. As
enacted, Chapter 5 of the Laws of 1999 (“Chapter 5”)
amended the definition of “nonresident individual” in
Tax Law § 1305(b) and General City Law § 25-m(1)(h) to
exclude only New York State residents, thereby permit-
ting the imposition of the commuter tax on out-of-state
residents who work in New York City, while eliminat-
ing the tax for commuters who live in the state in coun-
ties outside of New York City, such as Nassau, Suffolk,
Rockland, and other New York State counties. Chapter
5 further provided that if the tax on the redefined
class—out-of-state residents—was declared unconstitu-
tional, the original enabling commuter tax legislation
would be repealed. The City of New York challenged
the law as unconstitutional, seeking a declaration that
Chapter 5, repealing the City’s authority to impose the
tax on state residents, was null and void on the ground
that it was enacted without a home rule message from
the City, as required by Article IX § 2 of the New York
State Constitution. Although the City of New York did
not prevail in this case, the decision of the Court of
Appeals in City of New York v. Patrolmen’s Benevolent
Ass'n (“PBA”),2 discussed below, demonstrates that the
home rule provision has continued vitality.

Elizabeth I. Freedman

Article IX, § 2(b)(2) of the New York State Constitu-
tion limits the State Legislature’s power to act in rela-
tion to the “property, affairs or government” of local
governments. It provides that, with respect to the City
of New York, the Legislature “[s]hall have the power to
act in relation to the property, affairs or government of
[the City of New York] only by general law, or by spe-
cial law only (a) on request of two-thirds of the total
membership of its legislative body or on request of its
chief executive officer concurred in by a majority of

such membership.”3 Thus, a
special law applying only to
New York City must be enact-
ed pursuant to a home rule
message of the New York City
Council, if it relates to the
property, affairs or govern-
ment of the City. This consti-
tutional provision, while
granting significant autonomy
to local governments to act \

with respect to local concerns, . '\
correspondingly limits the
State Legislature’s authority to
intrude in local affairs. If the state’s interest in the sub-
ject matter is deemed to be “substantial,” however, the
home rule provisions have been held not to apply.*

Spencer Fisher

In challenging Chapter 5 as violating constitutional
home rule requirements, the City contended in City v.
State I that the State Legislature lacked the authority to
repeal a local tax that had been in effect for 33 years,
and thereby to dismantle a crucial element of the City’s
tax structure that had become an integral part of the
property, affairs and government of the City of New
York, without a home rule message from the City. The
State conceded that Chapter 5 was a special law, since it
affected only New York City, and related to the proper-
ty, affairs and government of the City. The City argued
that the history of the enactment of Chapter 5 and the
record of public statements surrounding that enactment
demonstrated that the law was passed for purely parti-
san political reasons, that is, as a political maneuver to
influence the outcome of a special State Senate election
in Rockland and Orange counties, and that the law
accordingly did not represent a substantial state inter-
est, or serve a substantial supervening state concern
sufficient to remove the necessity for a home rule mes-
sage. As the Court of Appeals reiterated in PBA,> not
only must the subjects of state concern be directly and
substantially involved, but the enactment must also
bear a rational relationship to the legitimate, accompa-
nying substantial state concern. Consistent with the
“sensitive balancing of State and local interests required
in resolving home rule issues under our State Constitu-
tion,”¢ the substantial state concern that will be permit-
ted to trump constitutional home rule requirements
must be found in the “stated purpose and legislative
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history of the act in question.”” The City argued that as
in PBA, the legislative record in City v. State I did not
evidence a legitimate and substantial state concern that
could constitute an exception to the home rule provi-
sions, and the law itself bore no reasonable relationship
to the concerns articulated. Instead, the record demon-
strated that the Legislature sought to amend or repeal
the commuter tax to gain political advantage, solely
based upon its purely parochial interest in influencing
the outcome of a hotly contested special election to fill a
State Senate vacancy in Rockland and Orange counties,
which is certainly not a substantial state concern. The
City contended that if the home rule provision’s “rights,
powers, privileges and immunities,” and the literally
broad phrase “property, affairs or government”8 are to
mean anything at all, then they must be construed to
protect the municipality, and the substantial compo-
nents of its long-standing existing local tax base, from
being fiscally targeted and destroyed by the State Legis-
lature for frivolous and truly insignificant reasons.

In asserting its argument, the City expounded upon
the purpose of Article IX, in light of the text and history
of the most recent amendments to Article IX of the New
York State Constitution in 1963, and the contemporane-
ous high hopes of commentators and constitutional
drafters for the impact of those amendments on judicial
decisionmaking.

Home rule is an essential component of the com-
pact between the City and the State. Home rule pro-
vides “some measure of protection to a city from possi-
ble danger of ill-considered interference by the
Legislature in its local affairs.”® Although the phrase
“property, affairs and government” in the current home
rule provisions dates back to 1894, the 1923 Home Rule
Amendment to the Constitution represented an early
effort to address the failure of the earliest statutory and
constitutional home rule provisions to achieve their
objective. The Home Rule Commission, created to
implement the 1923 amendment, noted that an earlier
home rule statute enacted in 1913 “was found unwork-
able. Its provisions were thought to be insufficient to
empower cities adequately to regulate matters of local
concern.” The Commission was hopeful in expressing
the idea that the phrase “property, affairs and govern-
ment” might be construed more liberally by the courts
in its new context.10

Former Supreme Court Justice and New York State
Governor Charles Evans Hughes suggested that “what-
ever limitations may appear as the Amendment and the
Act of 1924 are judicially construed, it is manifest that
there is, in any event, a broad grant of authority. In mat-
ters of grave import relating to the property, affairs or
government of the City of New York, the city may
determine its own policy and its destiny is in its own
hands.”11

By 1937, it appeared to some that the scope of home
rule had been narrowed significantly by the judicial
framework set forth in Adler v. Deegan'2 and its progeny.
Indeed, that framework has at times been construed as
holding that the term “property, affairs and govern-
ment” is to be narrowly defined, and that where the
State Legislature acts on a matter of substantial state
concern, the home rule rights of municipalities are viti-
ated. At least one commentator noted in 1937 that
“Judge Crane’s opinion in Adler v. Deegan, warning that
the words of Section 2 must be taken with a Court of
Appeals’ definition, overlooked the fact that that Court
had never defined those words except by indirection”
and that “even Court of Appeals’ definitions have in
the past been subject to change, sometimes without
notice.”13 Nevertheless, a study for the 1938 Constitu-
tional Convention asserted that Adler rendered home
rule “what many have thought to be a decisive blow.”14

At about the time of the 1938 convention, the Court
of Appeals decided County Securities, Inc. v. Seacord, >
which was read broadly by one commentator to
exclude taxation from the province of home rule, there-
by contradicting the common understanding that the
power to raise revenue “fits well within the category of
‘traditional” or ‘historic” city powers.” County Securities
was thus deemed to be “an interesting indication of the
further decline of home rule from the low estate it held
after the Steam Corporation case [New York Steam Corp. v.
City of New York, 268 N.Y. 137 (1935)].”16 These Court of
Appeals cases never held that special legislation con-
cerning taxation must inevitably override local con-
cerns. In any event, the 1963 amendments discussed
below were formulated, with Richland’s input, partly in
response to case law perceived to be restrictive, and to
encourage a new judicial sensitivity to home rule con-
cerns.

Although amendments made to the State Constitu-
tion in 1938 were presented to the voters as an expan-
sion of home rule, the courts recognized little or no
such expansion. As discontent continued to grow, a new
process to redraft the home rule provisions got under-
way. Late in 1960, the work of drafting the revisions to
Article IX was taken over by the New York Office for
Local Government, which established an Advisory
Committee on Home Rule. In 1963, the home rule pro-
visions were amended as a result of this process. These
amendments added the purpose of “[e]ffective local
self-government” in § 1 and, significantly, also added
§ 3(c), which expressly requires that the “[r]ights, pow-
ers, privileges and immunities granted to local govern-
ments by this article shall be liberally construed.” This
new rule of liberal construction enlarged municipal
home rule protections, and expressly rejected strict judi-
cial construction of Article IX, § 2(b) of the New York
State Constitution.” Furthermore, the amendments
explicitly referred to New York City so as to ensure that
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a state law concerning the City’s property, affairs or
government could be accomplished only with a home
rule message, and not by action of the Governor and
the Legislature as in the rest of the state.18

W. Bernard Richland, a member of the Home Rule
Advisory Committee and the author of articles cited
supra, was assigned the task at a 1963 state-sponsored
seminar of describing the meaning of “property, affairs
and government.” He found “substantial encourage-
ment for the cause of municipal autonomy” in the pro-
posed constitutional revision of the local governments
article, optimistically noting the new express rule of lib-
eral construction, and heralding “a ringing preamble to
the article which proclaims the advancement of local
autonomy as the aim of the People.” He hoped that the
new provisions would encourage courts to “abandon
their grudging attitude towards local self-govern-
ment.”1? Another member of the Home Rule Advisory
Committee pointed out in 1964 that the new Article IX
contained two provisions which repealed the rule
requiring that grants of power to local government be
strictly construed and asserted that “we pointed home
rule in a different direction.”20

Given the legislative history, as well as the new
statements of purpose and of “liberal construction” in
§§ 1 and 2 of the new Article IX, there was reason for
hope in the first years after 1963 that the “new” Article
IX would be interpreted expansively.2! Other commen-
tators were more pessimistic about the anticipated judi-
cial reaction.22

In the ensuing years, it sometimes appeared that
the hopes of the drafters of the 1963 amendments and
its stated purposes had been frustrated. When a com-
mentator more recently analyzed the state of home rule,
particularly after cases finding residence of civil ser-
vants and even succession to the mayoralty in a hand-
ful of cities to be matters of state concern,?3 he noted
that the state concern doctrine had been extended “into
areas that logically should be subject to local determina-
tion” and found “reason only for gloom.”24

Yet in recent years, the Court of Appeals has explic-
itly recognized, on more than one occasion, the impor-
tant purpose of Article IX in striking a difficult balance
between legitimate state and local needs. In City v. State
11,%> while the Court of Appeals declined to decide
whether the secession of Staten Island required a home
rule message, it noted that a special state law does not
require a home rule message when the law’s “effect
may be at most incidental, not a direct impact on the
property, affairs or government” of the municipality. In
Kamhi v. Town of Yorktown, the Court recognized that
“the path of home rule over the century has been unset-
tled and tortuous.”26

In decades of case law on the home rule message
requirement, the local autonomy of municipalities
sometimes seemed to be at risk of being trampled on
this tortuous path. In PBA,2” however, the Court of
Appeals insisted that the asserted matter of state con-
cern be “directly and substantially” involved, and
applied this principle in a manner that reflected a “sen-
sitive balancing of State and local interests.”28 In that
case, the Court of Appeals examined the stated purpose
of the legislation which purported to grant the New
York State Public Employment Relations Board exclu-
sive jurisdiction over negotiation impasses between the
City and New York State police, and the legislative his-
tory of the enactment, including the Sponsor’s memo-
randum and the debates in both the Senate and the
Assembly, and then examined whether the enactment
bore a reasonable relationship to the stated underlying
legislative concerns. The Court rejected the state’s post
hoc rationalization for a statute that prohibited New
York City, when it reached an impasse in collective bar-
gaining negotiations with its police, from referring the
dispute to its local public employment relations board
and requiring the City instead to submit the dispute to
the state board. The Court closely examined the statute
and concluded that it bore no reasonable relationship to
the stated goal of uniformity of impasse procedures.??
Hence, the Court concluded that the constitutional infir-
mity of the special law, “for which no home rule mes-
sage was ever sent, cannot be cured under the substan-
tial State interest exception.”30 The law did not serve to
advance, nor was it reasonably related to, the professed
state concerns which prompted its enactment, and thus
required a home rule message.3!

Although the Court of Appeals’ decision in PBA
must be read within the context of long-standing home
rule jurisprudence, it also successfully (albeit implicitly)
reflects the stated purpose and intended construction of
Article IX to further “[e]ffective self-government” and
to protect against “ill-considered interference by the
Legislature” in local affairs,32 while retaining an appro-
priate role for necessary state legislative action either by
general law or outside the realm of the City’s “property,
affairs or government.” As shown, the legislative histo-
ry of home rule through the 1963 amendments supports
such balancing.

The 1963 amendments may not have been intended
to cast aside decades of jurisprudence, but at a mini-
mum these amendments were intended to inject a new
sensitivity to the needs of local governments where the
State Legislature acts by special law. The City argued in
City v. State 1,33 that in its view, the drafters of those
amendments would have been troubled by the rash
actions of the State Legislature in that case, and would
have questioned whether the mere assertion of “State
concern” could overcome the sudden loss of hundreds
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of millions of dollars to the City, occasioned by the pre-
cipitous repeal of the commuter tax, and the lack of a
truly deliberative balancing of the City’s concerns with
those of the State in that matter. While it is possible that
the State could have carefully weighed the benefits and
disadvantages of retaining the commuter tax, and then
imposed its decision upon the City, the reality is that
the State became aware of a short-term surplus in the
City and snatched it during the City’s budget process
without weighing anything, to further purely political
parochial interests in an upcoming special election.

While reiterating that the special law must bear a
reasonable relationship to the legitimate, accompanying
substantial state concern, the Court of Appeals conclud-
ed in City v. State 1,34 that Chapter 5 did not require a
home rule message. The Court found that even assum-
ing that Chapter 5 related to the “property, affairs or
government” of New York City, the law was supported
by a substantial state interest.3®

In considering whether there was a substantial state
concern motivating the enactment of Chapter 5, the
Court opined that a tax paid only by New York State
residents who work but do not live in New York City
was clearly a matter of substantial state concern, as was
the sponsor’s professed desire to make the City more
attractive for investment and growth. The Court found
that the legislative history thus reinforced the legiti-
mate, substantial state concern in repealing the com-
muter tax.30 Citing PBA, the Court noted its consistent
reliance upon the stated purpose and legislative history
of the enactment to find, or reject, a substantial state
concern.?” The Court declined to speculate on the
“political” motivation of the Legislature, noting that to
do so would lead it down “a slippery and dangerous
slope.”38 The Court also ruled that the Legislature’s pre-
vious requests for home rule messages for the enact-
ment of the enabling law and extension of the com-
muter tax were not dispositive of the issue of whether
such home rule messages were constitutionally
required.?® The Court accordingly held that a home rule
message was not required, since Chapter 5 met the
Adler v. Deegan test, in that it addressed a subject of sub-
stantial state concern, and bore a reasonable relation-
ship to the clearly expressed legislative objective of eas-
ing the tax burden on New York State residents who
work but do not reside in New York City.40

This defeat for municipal home rule may be
explained by the somewhat unusual factual context of
easing a tax burden on non-residents who work in New
York City. Nevertheless, even in this decision, the Court
of Appeals, citing PBA, emphasized the required rela-
tionship between a special law and a substantial state
concern. The Court in PBA consistently reiterated that
“the constitutional balancing of overlapping local and
State interests” in enacting a special law requires that

the state’s interest in the subject matter be “substantial”;
that the subject of its concern be “directly and substan-
tially involved”; and that the law “serve a supervening
State concern.”#! The statute in PBA was found to have
violated the home rule provisions because it did not
serve to advance, nor was it reasonably related to, the
professed state concerns expressed by the legislators
and set forth in the legislative history which prompted
its enactment. Thus, as evidenced by the PBA case, the
doctrine of home rule has continued vitality.

Undoubtedly, the Court of Appeals will again be
asked to interpret the scope and meaning of the home
rule message requirement of Article IX. At that time,
some may again advocate to the Court that the State
Legislature need do little more than intone any of a
dozen or more broad “State concerns” as a mantra
when it passes legislation that targets a municipal gov-
ernment for “special” burdens or adverse treatment.42
This view of home rule, in our opinion, does not fairly
characterize “the competing constitutional values
involved when State legislation impinges on and over-
laps with local concerns.”43 This narrow view effective-
ly denies to home rule the “liberal construction” that
the 1963 drafters intended, instead relegating the home
rule message requirement to subjects that are wholly
bureaucratic, trivial and divorced from importance to
the public at large.

If this restrictive view of home rule is rejected and
the text of Article IX itself, like all other provisions of
law, is interpreted in light of the Court of Appeals’
“long tradition of using all available interpretive tools”
(including both the words of the provision and the “cir-
cumstances surrounding its passage”),# then the centu-
ry-old promise of home rule may finally be fulfilled.
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Home Rule: Supersession of State Law

By James D. Cole

Introduction

The supersession power is
a unique and powerful source
of authority that has been del-
egated to towns and villages.
This power has expanded the
constitutional and statutory
grants of home rule authority.
The supersession power often
is misunderstood and under-
utilized, yet it can be a valu- |
able tool in the home rule arse- E2
nal. Many towns and villages
slavishly follow the provisions of the Town and Village
Laws, which are viewed as the charters for these munic-
ipalities and sources of authority for topics covered.!
The supersession power gives towns and villages flexi-
bility to adapt to local conditions.

The Grant of the Supersession Power

Article IX of the State Constitution, the source of
powers of local governments to enact local laws, also
states that the specific powers granted are in addition to
powers supplied by any other law.2

Presumably, under this provision the State Legisla-
ture has provided towns and villages with the superses-
sion power. The supersession power authorizes towns to
enact local laws relating to

The amendment or supersession in its
application to it of any provision of the
town law relating to the property, affairs
or government of the town or to other
matters in relation to which and to the
extent to which it is authorized to adopt
local laws by this section, notwithstand-
ing that such provision is a general law,
unless the legislature expressly shall
have prohibited the adoption of such
local law. Unless authorized by other
state statute this subparagraph shall not
be deemed to authorize the superses-
sion of a state statute relating to (1) a
special or improvement district or an
improvement area, (2) creation or alter-
ation of areas of taxation, (3) authoriza-
tion or abolition of mandatory or per-
missive referendum or (4) town finances
as provided in article eight of the town
law; provided however that nothing set
forth herein shall preclude the transfer
or assignment of functions, powers and
duties from one town officer or employ-

ee to another town officer or employee,
and provided, however, further that the
powers of local legislation and appro-
priation shall be exercised by the local
legislative body.3

Villages have similar authority.*

Grant of Authority in Plain Language

Simplifying the language of these two grants of
power, towns and villages may amend or supersede any
provision of the Town Law and Village Law, respective-
ly, relating to a subject which falls within their grant of
home rule authority under § 10 of the Municipal Home
Rule Law. Exceptions are noted.

Supersession Expands Home Rule

Under article IX of the State Constitution and the
Municipal Home Rule law, local governments are autho-
rized to enact local laws relating to their property, affairs
or government and in relation to a broad range of topics,
subject to the restriction that local laws must be consistent
with the Constitution and general state laws.5 For purpos-
es of home rule, the term “general law” has a distinct
definition. A general law is “[a] law which in terms and
in effect applies alike to all counties, all counties other
than those wholly included within a city, all cities, all
towns or all villages.”® The supersession power signifi-
cantly expands this local law authority by authorizing
villages and towns to supersede provisions of the Vil-
lage and Town Laws, notwithstanding that they are gen-
eral state laws. The grant of supersession power has, in
effect, enabled towns and villages to establish their own
charters and to tailor many regulations to meet uniquely
local needs and conditions. The Court of Appeals specif-
ically endorsed the legality of the supersession power in
a case involving amendment by a town of a provision of
the Town Law relating to zoning and land use.”

Procedural Requirements and Judicial
Review

The authority of a town and village to amend or
supersede provisions of Town or Village Law is condi-
tioned upon substantial compliance with the procedures
set forth in Municipal Home Rule Law § 22(1).8 That
provision requires that a local law set forth the specific
provisions of law that it is amending or superseding.

A clear statement that the supersession power is the
source of authority for amending a provision of the
Town or Village Law and of the specific provisions of
law that are being amended accomplishes two impor-
tant purposes. First, in that the supersession power
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exceeds normal home rule authority, it will be important
in any subsequent judicial review to establish that this
authorization was used. Second, compliance with § 22(1)
avoids the confusion that would result if it were unclear
whether the local legislative body intended to amend or
supersede an entire state statute or only a portion of the
statute.” While § 22(1) provides that failure to comply
with all of its specifications will not invalidate the local
law, where a local law “reveals nothing of the Town’s
intention to amend or supersede” a state statute, it may
be declared invalid.10

Local laws often begin with statements of the leg-
islative intent. A clear statement in this precatory lan-
guage that, for example, supersession power is the
source of authority for a local law and specification of
the state statute or part of a state statute that is being
superseded will ensure compliance with § 22 of the
Municipal Home Rule Law. Section 22, by its terms,
applies to a local law that supersedes another local law
or state statute, regardless of the authority used.!! For
example, a local law superseding a state statute under
general home rule authority, empowering a local gov-
ernment to supersede a state statute that is not a “gener-
al law,” must comply with § 22.

Limitations on Supersession Power

The grant of supersession power, by its terms,
includes express limitations on its use. In the case of
both towns and villages, the supersession power may
not be utilized where the Legislature expressly has pro-
hibited the adoption of such a local law. Also, the grant
of the supersession power to towns includes specific
prohibitions on its use. Town supersession power also
requires that the powers of local legislation and appro-
priation continue to be exercised by the local legislative
body. While the grant of the supersession power to vil-
lages does not include the specific limitations applicable
to towns, most of these limitations will apply anyway
because the subjects covered are beyond the scope of a
village’s local law authority.12

Use of Supersession Power
Home Rule Authority

Prior to any use of supersession power by a town or
village, a judgment is required whether the subject is
covered by a proposed local law that would supersede a
provision of the Town Law or Village Law that falls
within the scope of the municipality’s local law authori-
ty. For example, home rule authority is restricted in rela-
tion to the state’s navigable waters, regulation of use of
the state’s highways and streets and the procedures for
financing the construction of highways and bridges.13
Authority to regulate navigable waters and highways, to
a limited and specific extent, has been delegated by the
Legislature to local governments.1#

Matters of State Concern, Preemption and
Supersession

Where a state law is a matter of state concern, it may
be enacted through the regular course of legislative
action, unhampered by the home rule provisions of the
Constitution.1> Matters of state concern fall outside Arti-
cle IX of the Constitution and therefore State Legislation
in this area is not restricted by home rule provisions. For
example, a home rule request would not be required as
a condition of passage of a state law relating to matters
of state concern.1® The Legislature, unrestricted by home
rule provisions, may establish different benefits, obliga-
tions or standards for various categories of local govern-
ments.1”

Challenges to the use of the supersession power
based on arguments that specific provisions of the Town
and Village Laws are matters of state concern, thereby
protected from supersession, are rebuttable in that the
grant of supersession power is extraordinarily broad
and includes specific limitations. The “supersession
power” authorizes the amendment or supersession “of
any provision of the Town Law or Village Law . . . unless
the Legislature expressly shall have prohibited the adop-
tion of such a local law.” Therefore, the supersession
power may be exercised provided that the provision of
the Town Law or Village Law to be amended or super-
seded includes no express prohibition on use of the
supersession authority and does not fall within one of
the specific subject matter limitations on the use of
supersession power. Similarly, a challenge based on pre-
emption can be defeated. The Legislature has granted
plenary supersession power subject to specific limita-
tions on its use, virtually eliminating the efficacy of any
challenge based upon preemption or state concern
regarding provisions of law not subject to the limita-
tions.18

Referendum Considerations

It is well established in this state that only the State
Legislature may authorize or repeal a referendum. Local
governments have no local law power in relation to this
subject.1? It follows that local governments may not,
through use of the supersession authority, authorize or
repeal a referendum requirement. They may not modify
a referendum, for example, by converting a mandatory
referendum into a permissive referendum.

This restriction has implications. If, for example, a
town in exercising its supersession power enacts a local
law that falls within the subjects covered by § 23 or 24 of
the Municipal Home Rule Law, a mandatory referen-
dum or a referendum on petition will be required. For
example, if in superseding a provision of the Town Law,
the town board transfers, curtails or abolishes a power
of an elective officer or eliminates an elective office, the
local law will be subject to a mandatory referendum.20
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Subsequent Amendments of State Law Superseded

What if a local government supersedes a section of
the Town Law or Village Law and the section subse-
quently is amended or repealed and reenacted by the
State Legislature? Does the action by the State Legisla-
ture have any effect on the previously enacted local law?
Has the local law been rendered invalid and is it neces-
sary to supersede the amended or reenacted state law?

While this question has not been litigated, it seems
clear that a subsequent amendment to state law has no
effect on such a prior local law. The supersession power
enables a local government to enact local laws opting
out from under the provisions of state law. Supersession
represents action by the local government, pursuant to
state law, to apply locally enacted provisions in place of
a provision of state law relating to a particular subject.
The supersession power is designed to permit towns
and villages to tailor local governmental operations to
meet uniquely local needs and conditions. Supersession
is analogous to provisions of county charters and city
charters that replace provision of state law consolidated
in the County Law and the General City Law. Should a
town or village desire to reapply provision of the
amended state law, it need only repeal the local laws
enacted pursuant to the supersession authority.

Examples

The broad scope of local law authority creates vast
potential for use of the supersession power. For exam-
ple, towns and villages and other local governments are
authorized to enact local laws determining the structure
of municipal departments, establishing local positions,
defining the powers and duties of these positions, and
generally relating to the terms and conditions of
employment of officers and employees.?! The courts
have recognized extensive home rule authority of local
governments regarding local offices and positions.22 The
broad grant of local police power permits towns and vil-
lages to supersede many provisions of the town and
village laws relating to protection of health, safety and
welfare of persons and property in the municipality.23
Towns and villages may restructure the legislative body
utilizing supersession authority, effectuating, for exam-
ple, larger or smaller bodies, staggered terms, legislative
districts, districts and at-large members, and executives
with veto power.24

Summary

The supersession power can be viewed simply. It is
authority to amend or supersede any provisions of the
Town and Village Laws, absent express prohibition on
its use and subject to specific subject matter exceptions.
It is important to remember that local authority is the
vehicle for exercising supersession power and therefore
exercise of this power is pursuant to home rule authori-
ty under § 10 of the Municipal Home Rule Law.
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Governing Same-Sex America: A Patchwork of
Overlapping Jurisdictions and Responsibilities

By Amanda Hiller

These days some of the
most challenging issues facing
governments revolve around
the proper place for gays and
lesbians in American society.
Federal, state and local
authorities each play roles in
governing same-sex America.
Policies involving gay and les-
bian Americans touch on
issues central to the moral and
cultural fabric of our society:
the structure of families, civil
rights, workplace protections and benefits, and the like.
This article will briefly survey three key areas of law
affecting gays and lesbians—criminal, family, and civil
rights law—highlighting areas where the responsibili-
ties and approaches of different levels of government
overlap or conflict. The article will also examine three
leading issues within these areas—sodomy statutes,
marriage laws, and anti-discrimination measures—in
greater depth to highlight the conflicts between federal,
state and local governments.

Criminal Law

Criminal laws have traditionally been within the
purview of state and local governments, with the feder-
al government, particularly the federal judiciary, acting
as a restraint on state powers. Although quite broad,
this generalization captures the state of affairs with
regard to federal-state relations in the area of criminal
laws affecting gays and lesbians.

There are two main types of criminal laws affecting
gays and lesbians: hate crimes legislation, where penal-
ties for certain crimes are enhanced when motivated by
bias against protected groups; and consensual sodomy
laws, which traditionally criminalize ‘deviant’ sexual
conduct, sometimes specifically between members of
the same sex. In each of these areas, states have been
the primary actors, with the Supreme Court acting to
affirm state authority.

Hate crimes laws have been enacted in 43 states,
with “[t]he common denominator for all these laws
[being] bias-motivated criminal conduct that carries
some form of additional or heightened penalty.”? How-
ever, only 22 states and the District of Columbia include

sexual orientation as one of the protected categories,
with five states also covering gender identity.2

The subject of hate crimes legislation has generated
significant controversy, with critics charging that such
laws criminalize a perpetrator’s thoughts rather than
actions. However, the Supreme Court upheld a Wiscon-
sin statute providing for enhanced penalties whenever
a defendant intentionally selected the crime victim
based on race, religion, color, disability, sexual orienta-
tion, national origin or ancestry.3 The court chose to
hear the case in part to provide guidance to state courts
that had drawn divergent conclusions when faced with
similar state statutes.

The federal government also plays a role in combat-
ing hate crimes. A hate crime can be prosecuted under
federal law if the victim was exercising a federally pro-
tected right (e.g., voting) and the crime was motivated
by bias based on race, religion, color, or national origin.>
Gays and lesbians are not protected under this law, and
a proposed amendment to include sexual orientation,
gender and disability as protected categories has stalled
in Congress.6 However, hate crimes against gays and
lesbians are tracked under the Hate Crimes Statistics
Act of 1990, showing that sexual orientation bias was
the basis for 16% of all hate crimes reported in 1999,
second only to race (55%) and religion (17%).7

Criminalization of Consensual Sodomy

Sodomy laws were some of the earliest laws in
American history, reflecting traditional religious and
common law values.8 Beginning with the earliest Amer-
ican colonies, sodomy has been criminalized on the
local, and later state, levels. After a period of refinement
and expansion of sodomy laws in the 19th century,
emerging criticism of statutes criminalizing essentially
private consensual conduct led to challenges of state
sodomy laws.?

Bowers v. Hardwick

The Supreme Court affirmed the constitutionality of
state sodomy laws in Bowers v. Hardwick, a 1986 case
involving a Georgia statute.l® The respondent in Bowers,
who had been arrested in the bedroom of his home
after committing consensual sodomy with another
adult,!! argued that the state sodomy statute was “an
unconstitutional intrusion into his privacy and his right
of intimate association.”12
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The Bowers Court characterized the issue in Bowers
as whether homosexuals have a fundamental right to
engage in consensual sodomy. After framing the issue
as one of “fundamental rights,” the Court articulated
the appropriate test as whether the liberty interest at
issue was ““deeply rooted in this Nation’s history and
tradition.””13 The Court documented the “ancient roots”
of prohibitions against sodomy, emphasizing that states
have historically prohibited consensual sodomy:

Sodomy was a criminal offense at com-
mon law and was forbidden by the
laws of the original thirteen States
when they ratified the Bill of Rights. In
1868, when the Fourteenth Amendment
was ratified, all but 5 of the 37 States in
the Union had criminal sodomy laws.
In fact, until 1961, all 50 States out-
lawed sodomy, and today, 24 States and
the District of Columbia continue to
provide criminal penalties for sodomy
performed in private and between con-
senting adults.14

The Court also rejected the respondent’s claims that
the Georgia electorate’s views on the morality of
sodomy were an insufficient basis for the criminal
statute, noting they were “unpersuaded” that this argu-
ment justified invalidation of state sodomy laws.1>
Chief Justice Burger, in his concurring opinion, framed
the issue even more directly as one of state rights:
“[t]his is essentially not a question of personal ‘prefer-
ences’ but rather of the legislative authority of the State.
I find nothing in the Constitution depriving a State of
the power to enact the statute challenged here.”16

It should be noted that the Court was sharply
divided, with the four dissenters arguing that the
majority had mischaracterized the issue at hand. The
dissenters approached the issue as one of privacy
rights, which they described as “’the right most valued
by civilized men.””17

State Judicial and Legislative Repeals

After the Supreme Court’s decision in Bowers v.
Hardwick, attention turned to state courts, where chal-
lenges to consensual sodomy statutes met greater suc-
cess. Several state courts, including Kentucky,'® Mon-
tana,! and Tennessee,20 have found that their state
constitutions provide stronger equal protection and pri-
vacy protections than the federal constitution. The
Georgia Supreme Court even struck down the sodomy
statute that was at issue in Bowers.21 In Powell v. State,?2
the Georgia court relied on the “long and distinguished
history” of state constitutional privacy protections,? a
sharp contrast from the Bowers court’s reliance on a his-
tory of state condemnation of consensual sodomy.

Many state legislatures have also repealed statutes
criminalizing consensual sodomy. As a result, now only
16 states have valid laws criminalizing consensual
sodomy by members of the same sex.2*

Family Law

Policies governing family relationships, such as
marriage and child-rearing, are traditionally within the
province of state governments. For example, under tra-
ditional conflicts of law principles, “[t]he validity of a
marriage will be determined by the local law of the
state which, with respect to the particular issue, has the
most significant relationship to the spouses and the
marriage. . . .”25 Similar principles govern the rights to
obtain divorces and annulments, as well as the recogni-
tion of these decrees by other jurisdictions.26

The federal government has traditionally deferred
to state laws with regard to recognition of marriage and
families. Federal immigration policies give immigration
preferences to the spouses of U.S. citizens. Recognition
of “spouses” for these purposes is based on the validity
of the marriage under the laws of the state where the
marriage was celebrated.?” Other examples include fed-
eral income and estate tax policies, 28 which are struc-
tured to accommodate different state approaches to
ownership of marital property.2

Recognition of same-sex families has been one of
the most visible issues involving gays and lesbians in
recent years. Some of the thorniest issues confronting
legislators and jurists involve gay and lesbian parent-
ing—issues such as adoption,3° child custody,3! and vis-
itation.32 Parenting issues fall within the purview of
state governments without substantive involvement by
other levels of government, although it should be
understood that policies in these areas vary tremen-
dously from state to state.33 In recent years some states
have expanded parenting options for gays and lesbians,
allowing traditional adoptions as well as so-called “sec-
ond-parent” adoptions, where an individual is permit-
ted to adopt a partner’s biological child(ren) without
the biological parent losing parental rights.34

Over the past decade several state courts have
heard equal protection challenges to state marriage
laws blocking same-sex marriages, resulting in two
states enacting some forms of recognition for same-sex
couples. However, the majority of states continue to
treat same-sex couples as outside the sphere of mar-
riage, and thus ineligible for traditional spousal protec-
tions such as intestacy rights® and standing to bring
wrongful death actions.36

Local governments also play a role in the recogni-
tion of same-sex families. Local zoning laws often
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restrict household composition based upon local defini-
tions of “family” in order to exclude non-traditional
families.3” State and local policies may also overlap, as
in the area of state laws governing rent control in New
York City.38 In the landmark Braschi v. Stahl Associates
decision, the New York Court of Appeals held that a
gay man who had shared a rent-controlled apartment
with his “life partner” for 11 years could be considered
a member of the named tenant’s family, and thus pro-
tected from eviction.#0 The key question, according to
the court, is whether the nature of the relationship
between the parties exhibits “normal familial character-
istics” such as “emotional and financial commitment
and interdependence.”41

Many local governments allow same-sex couples to
register as domestic partners. Domestic partner reg-
istries offer couples intangible benefits in the form of
public recognition and validation. To date, 41 municipal
governments, including 37 cities and 4 counties, operate
domestic partnership registries, as does the State of Cal-
ifornia.#2 The District of Columbia has also passed a
domestic partnership registry, but operation of the reg-
istry has been thwarted by congressional restrictions on
the use of funds by the District for this purpose.*3

Domestic partners have also been recognized by
some state and local governments for purposes of
health insurance coverage and other employment-based
benefits for their same-sex partners. Although many
private employers extend benefits to the domestic part-
ners of their employees,* “[IJocal governments are
counted among the leaders in introducing and experi-
menting with domestic partner benefits.”4> Eighty-three
municipal governments extend “soft” benefits, such as
leave policies, to the domestic partners of their employ-
ees, including 68 local governments that also provide
“hard” benefits such as health insurance coverage.46
Eight state governments offer some form of domestic
partnership benefits to some or all of their employees,
covering a total of more than 650,000 active and retired
government workers.#” Despite fears to the contrary, the
costs of extending these benefits has been negligible.48

Same-Sex Marriage

In 1993 the Hawaii Supreme Court dramatically
changed the course of policies governing same-sex fam-
ilies when it held that the state’s marriage laws were a
presumptively unconstitutional violation of equal pro-
tection under the Hawaii constitution.? In Baehr v.
Lewin,®0 a plurality of the court found that the state’s
marriage laws relied on an impermissible sex-based
classification in that gay and lesbian applicants for mar-
riage licenses were denied licenses solely because of
their sex.5! The court remanded the case in order to give
the defendant state official the opportunity to rebut the

presumption of invalidity>2 or otherwise resolve the
constitutional infirmity.

The mere possibility that Hawaii would recognize
same-sex marriages raised the prospect that other states
would similarly be bound to recognize these unions
under the Privileges and Immunities Clause of the fed-
eral Constitution.53 As a result, 32 states have enacted
statutes and/or constitutional amendments either limit-
ing recognition of same-sex marriages from other states
or banning performance of same-sex marriages in their
own states.?* However, it is not clear that these laws
would survive constitutional scrutiny.>®

Ironically, one of the two states that enacted consti-
tutional amendments was the State of Hawaii, which
amended its constitution to authorize its state legisla-
ture to limit marriage to people of opposite sexes.> The
Hawaii state legislature had responded to the Baehr
decision by establishing a limited statutory classifica-
tion of “reciprocal beneficiary,” extending specific limit-
ed rights and protections traditionally associated with
marriage to couples who are barred from marrying.5
The new statutory scheme extends benefits ranging
from health insurance coverage and medical treatment
decisionmaking to property ownership and inheritance
rights.58

The Defense of Marriage Act

The prospect of the federal government and other
states being forced to recognize same-sex marriages
performed in Hawaii also prompted Congress to enact
the Defense of Marriage Act (DOMA), which provides,
in part, that

No State, territory, or possession of the
United States, or Indian Tribe, shall be
required to give effect to any public act,
record, or judicial proceeding of any
other State, territory, possession, or
tribe respecting a relationship between
persons of the same sex that is treated
as a marriage under the laws of such
other State, territory, possession, or
tribe, or a right or claim arising from
such relationship.5

DOMA also limited the definition of marriage to mean
“a legal union between one man and one woman as
husband and wife” and similarly defined “spouse” as
“a person of the opposite sex who is a husband or a
wife.”60 A study by the General Accounting Office
found that this legislation will affect 1,049 federal laws
that consider marital status.6!

Civil Unions

Last year, Vermont became the first state in the
union to formally extend broad marriage-like rights to
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same-sex couples, creating a new statutory classifica-
tion: civil unions.®2 This landmark legislation was
brought about as a result of a Vermont Supreme Court
decision that found the state’s marriage statutes dis-
criminated against same-sex couples in violation of the
Vermont constitution.® The court found that the state’s
statutory scheme violates the Common Benefits Clause
of the state constitution, which provides, in part, that
the ““government is, or ought to be, instituted for the
common benefit, protection, and security of the people,
nation, or community.””¢* The court did not specify a
remedy for this constitutional violation, deferring to the
state legislature, but did suggest a number of statutory
alternatives, such as establishing a parallel statutory
scheme or extending the current scheme to include
same-sex couples.®>

The Vermont Legislature opted to create a parallel
statutory scheme, extending nearly all the benefits and
responsibilities of marriage to same-sex couples who
have obtained “certificates of civil union.”¢¢ Under the
new civil union law, “parties to a civil union shall have
all the same benefits, protections and responsibilities under
law, whether they derive from statute, administrative or
court rule, policy, common law or any other source of
civil law, as are granted to spouses in a marriage.”¢”
Since Vermont opted to enact a “civil unions” scheme
instead of a more fundamental restructuring of “mar-
riage,” this new category will not raise the kind of full
faith and credit concerns that arose when the Baehr
decision was rendered.

Civil Rights Issues

The Supreme Court has traditionally played a lead-
ing role in the extension of civil rights protections to
various categories of individuals. In the Supreme
Court’s most recent decision directly implicating les-
bian and gay civil rights, the Court rejected a former
assistant scoutmaster’s challenge to the revocation of
his membership in the Boy Scouts of America, a private,
not-for-profit organization, based on his sexual orienta-
tion.®® The Court found that the Boy Scouts are an
“expressive association,” and that requiring the organi-
zation to accept an openly gay scoutmaster would bur-
den the organization’s efforts to promote anti-gay moral
values.®

This result is consistent with the Court’s previous
decision in Hurley v. Irish-American Gay, Lesbian and
Bisexual Group of Boston.”0 There the Court held that
requiring St. Patrick’s Day parade organizers to admit a
contingent of Irish-American gays, lesbians, and bisexu-
als would violate the parade organizers” First Amend-
ment rights.”! The Court rejected the argument that
exclusion of the contingent violated the Massachusetts
public accommodations law, which prohibits discrimi-

nation on the basis of sexual orientation, among other
classes.”

In another area of civil rights, the Supreme Court
permitted a Title VII sexual harassment action alleging
same-sex sexual harassment to move forward, holding
that harassment by a member of the same sex would
violate sex discrimination prohibitions.”? More recently,
a federal appeals court held that an individual’s sexual
orientation is a constitutionally protected “matter[] of
personal intimacy” that must be “safeguarded against
unwarranted disclosure.”74

Anti-Discrimination Laws and Policies

Anti-discrimination laws may be the area of great-
est conflict between different levels of government.
Eleven states, and the District of Columbia, have enact-
ed broad anti-discrimination measures, while seven
others have policies in place protecting state employees
from discrimination.”® In addition, hundreds of local
governments have established policies or enacted ordi-
nances protecting gays and lesbians, with more than
100 prohibiting discrimination even in the area of pri-
vate employment.”®¢ However, “more than 170 million
Americans (more than 62% of the population)” live in
areas that do not have anti-discrimination measures in
place.

Unlike other areas of civil rights, such as race, gen-
der, and disability, the federal government has not
played a leadership role in the area of gay and lesbian
civil rights. Legislation extending existing employment
discrimination protections to sexual orientation has
been stalled in Congress for many years.”” Furthermore,
under the military “don’t ask don’t tell” policy, gay and
lesbian service personnel are surely treated differently
than others.”

Romer v. Evans

In 1992 Colorado voters passed a statewide referen-
dum amending the Colorado constitution to repeal
existing local ordinances and prohibit local govern-
ments from enacting new ordinances “to the extent they
prohibit discrimination on the basis of ‘homosexual, les-
bian or bisexual orientation, conduct, practices or rela-
tionships.””7? This referendum was specifically intended
to repeal local anti-discrimination measures that had
been adopted by several Colorado municipalities,
including Aspen, Boulder, and Denver.80

The Supreme Court struck the so-called “Amend-
ment 2” as a violation of equal protection, concluding
that it “classifies homosexuals not to further a proper
legislative end but to make them unequal to everyone
else.”81 The Court focused on the amendment’s prohibi-
tion against future protections, finding that “the dis-
qualification of a class of persons from the right to seek
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specific protection from the law is unprecedented.”82
According to the Court, a “law declaring that in general
it shall be more difficult for one group of citizens than
for all others to seek aid from the government is itself a
denial of equal protection of the law in its most literal
sense.”83 Essentially, the Court found it impermissible
to deny gays and lesbians the right to seek protections
from their local governments.

Equality Foundation

The story of ballot initiatives repealing local protec-
tions did not end with Romer. In 1993, one year after the
passage of Colorado’s Amendment 2, the voters in the
City of Cincinnati, Ohio passed a ballot initiative
amending the city charter to revoke two city ordinances
prohibiting discrimination on several bases, including
sexual orientation.84 The charter amendment, which
was modeled after Amendment 2, provided that

The City of Cincinnati and its various
Boards and Commissions may not
enact, adopt, enforce or administer any
ordinance, regulation, rule or policy
which provides that homosexual, les-
bian, or bisexual orientation, status,
conduct, or relationship constitutes,
entitles, or otherwise provides a person
with the basis to have any claim of
minority or protected status, quota
preference or other preferential treat-
ment.85

The charter amendment was promptly challenged
as a violation of equal protection and First Amendment
rights, including free speech and association, and of the
right to petition government for redress of grievances.8
The Sixth Circuit Court of Appeals determined that the
charter amendment did not violate the First or Four-
teenth Amendments,8” but the Supreme Court decided
the Romer case while a petition for certiorari was pend-
ing. Soon after the Romer decision the Supreme Court
granted certiorari and remanded the case back to the
circuit court for rehearing in light of Romer.88

Upon rehearing, the Sixth Circuit reaffirmed the
charter amendment, holding that it “did not disempow-
er a group of citizens from attaining special protection
at all levels of state government, but instead merely
removed municipally enacted special protection from
gays and lesbians.”8 The court characterized the char-
ter amendment as “local legislation of purely local
scope” that would result in cost savings to the city
through avoidance of the “substantial public costs that
accrue from the investigation and adjudication of sexual
orientation complaints.”%0

The key to the Equality Foundation decision, and to
the prospects for repeal of other anti-discrimination
provisions, is the standard of scrutiny adopted by the
court. In Romer the Supreme Court had affirmed prior
caselaw by adopting a rational basis standard of review.
Since the Court could discern no rationale for Amend-
ment 2 other than animus, the Court struck down the
amendment. However, the Cincinnati initiative had
been justified on fiscal grounds, which the Sixth Circuit
court found sufficient to survive constitutional
scrutiny.?!

Local Anti-Discrimination Measures

Local anti-discrimination measures have served as
the basis for numerous court challenges to discriminato-
ry acts based on sexual orientation. For example, New
York City’s anti-discrimination law has been the basis
for claims ranging from housing discrimination to
harassment.?? In addition, the Tompkins County anti-
discrimination law has served as the basis for an action
alleging employment discrimination.?? In addition, a
Rochester City School Board resolution barring employ-
ers who discriminate on the basis of sexual orientation
from recruiting on school grounds, and which thus
barred military recruiters, was upheld by the New York
Court of Appeals as a permissible exercise of the
board’s authority.%* It is likely that local protections
such as these, which generally have been enacted fairly
recently, will increasingly serve as the basis for discrim-
ination complaints in the years to come.

Conclusion

The lives of gay and lesbian Americans are affected
by a patchwork of local, state and federal policies, some
of which affirmatively protect and benefit gays and les-
bians, such as civil union and anti-discrimination laws,
and others that specifically prohibit establishment of
similar benefits and protections. In the state-dominated
areas of criminal and family law, some states have
begun to liberalize traditional restrictions on gays and
lesbians, despite federal legislative and judicial actions
discouraging these trends. In the civil rights arena,
many state and local governments have established
varying levels of protections for gays and lesbians,
while the federal government continues to discriminate
against gays and lesbians in the military.

The picture emerging in each of these areas, as well
as in the numerous other areas of law affecting gays
and lesbians, seems to point toward increasing recogni-
tion and protection of same-sex America. However, one
thing is clear: issues surrounding sexual orientation and
same-sex families will continue to be some of the most
exciting, yet divisive issues for years to come.
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Pushing the Boundaries of Indian Country

By Robert Batson

Recent litigation has
brought to light that there is a
lack of consensus as to the
boundaries of Indian country
in New York. Prior to 1985
when the Oneidas received a
favorable decision from the
United States Supreme Court
in their land claim action,! few
non-Indians would have con-
sidered the possibility that
Indian country might be larger
than the relatively small and
well-defined reservations with boundaries that
remained mostly unchanged for over a century. Now,
both Indian nations and individual tribal members are
asserting Indian country status on property that is with-
in the area of lands purchased by New York State from
various Indian nations.

Indian Country

“Indian tribal territory has always held a separate
status under federal law. Tribes exercise substantial
governing powers within their territory, they have
important economic and property rights, and a number
of federal laws also govern other relationships, all to
the exclusion of state law.”2 Areas known as Indian
reservations or Indian territory in New York are legally
Indian country as defined in 18 U.S.C. § 1151.3

Indian nations have exclusive authority to govern
within their territories, subject to whatever limitations
Congress might impose. A state has no jurisdiction over
Indian territory within its borders except to the extent it
is granted by Congress. New York has been granted
criminal jurisdiction over Indian territory* and its
courts have been granted authority to adjudicate civil
actions arising on Indian territory.> New York has no
authority to tax transactions between Indians on reser-
vations, to tax income earned by Indians on reserva-
tions, or to tax reservation land. In addition, New York
has no authority to deprive any Indian tribe or its mem-
bers of hunting and fishing rights as guaranteed them
by agreement, treaty, or custom, and may not require
them to obtain state fishing and hunting licenses for the
exercise of such rights.6

One of the first items of business of the government
of the United States after the conclusion of the Ameri-
can Revolution was the negotiation of a treaty of peace
with the nations of the Iroquois Confederacy in upstate
New York. The result of these negotiations was the
Treaty of Fort Stanwix.” The significance of this treaty

and ensuing treaties in 1789 and 1794 between the Unit-
ed States and the Six Nations was an implicit recogni-
tion of the Indian nations, “as distinct and separate
political communities capable of managing their inter-
nal affairs as they had always done.”8

The effect of the Treaty of Fort Stanwix was to
establish a border between Indian country and New
York State by guaranteeing to the nations of the Iro-
quois Confederacy the right to occupy their well-
defined territories. At first, “the State left the Indians to
manage their own internal affairs as they saw fit, as had
been implicitly guaranteed by federal treaty.”® Howev-
er, early on New York acquired most of the land
reserved to the nations of the Iroquois Confederacy and
sold it to developers and homesteaders who settled the
central and western parts of the state.

Beginning in the middle of the 19th century, lands
of the Seneca Nation on the Allegany Reservation in
Cattaraugus County were leased to railroads to con-
struct a right of way. This right of way led to the con-
struction of homes and other structures that later
became the City of Salamanca. Congress has consented
in several acts to this lease arrangement, which remains
in effect.10 It is important to note that, while the City of
Salamanca operates as any other municipality in New
York, it is located within the boundaries of an Indian
Reservation, and none of the acts of Congress dealing
with the lease arrangement diminished the boundaries
of the Allegany Reservation. All laws of New York
apply to the leased lands, except that no Indian nor
property belonging to an Indian may be taxed.!!

As a result of several land claim actions and the
acquisition by various Indian nations or their members
of lands formerly clearly within Indian country, the
boundaries of Indian country are not always as clear or
uncontroverted as they once were. In addition, land has
been taken into trust by the United States on behalf of
at least one Indian nation so that it might operate a casi-
no on lands that were never within the boundaries of
its territory.

Status of Land in Indian Country

Generally, an Indian tribe’s title to its lands is
described as a right of possession.

[A]lthough fee title to the lands occu-
pied by Indians when the colonists
arrived became vested in the sover-
eign—first the discovering European
nation and later the original states and
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the United States—a right of occupancy
in the Indian tribes was nevertheless
recognized. That right, sometimes
called Indian title and good against all
but the sovereign, could be terminated
only by sovereign act.12

In most states, the fee title to Indian land is held by
the United States. However, New York existed prior to
the establishment of the United States and at the time of
Independence was the successor to the sovereignty of
the English Crown. With a few exceptions, New York
holds the fee title or “right of preemption” to Indian
land within its borders.13

Restrictions on Alienation of Indian Land

In one of its earliest acts, the United States asserted
its exclusive right to extinguish Indian title by the
enactment of the Indian Nonintercourse Act of 1790.14
While the statute has been amended on several occa-
sions, it has consistently provided that no purchase of
land from an Indian tribe is valid unless duly autho-
rized by the United States, even where the purchaser is
a state that holds the right of preemption. The United
States Supreme Court has held that the exclusive right
of the United States to extinguish Indian title applies in
the original states, where the United States never held
fee title to Indian lands, and the pre-emptive right to
purchase from the Indians (or fee title) belongs to the
state.1>

During the 1780s, while the Articles of Confedera-
tion were in effect, New York State purchased signifi-
cant amounts of the land reserved to the nations of the
Iroquois Confederacy by the 1784 Treaty of Fort Stan-
wix. The Federal Court of Appeals has held that “the
Articles of Confederation, the 1784 Treaty of Fort Stan-
wix, and the Proclamation of 1783 are properly con-
strued not to prohibit, or require the assent of Congress
for, New York’s 1785 and 1788 purchases of Indian land
from the Oneidas.”16

However, New York continued to purchase Indian
land after enactment of the Indian Nonintercourse Act
in 1790. In a pair of transactions in 1795 and 1807, New
York purchased all of the land of the Cayugas. Between
1795 and 1846, in a series of 26 written agreements,
New York purchased most of the land of the Oneidas.
Between 1793 and 1822 New York purchased a substan-
tial portion of the lands of the Onondagas. Between
1816 and 1845 New York purchased approximately one-
half of the land reserved to the St. Regis Indians (later
St. Regis Mohawks). During the same period, New York
also purchased land from the Seneca Nation,!” and cer-
tain tribes that had migrated to New York from else-
where (Stockbridge, Munsee and Brothertown Indians).
These transactions were generally called treaties but,
with a few exceptions, were not conducted under feder-

al authority as required by the Indian Nonintercourse
Act.

A claim to land in New York was filed by the Onei-
das in 1970 as a test case that sought trespass damages
from Oneida and Madison Counties. The Oneidas were
successful in establishing that an Indian tribe has a fed-
eral common law right to bring a suit for damages for
the occupation and use of tribal land conveyed to a
state in violation of the Nonintercourse Act.18 On
remand, the District Court found the county defendants
liable to the plaintiffs for wrongful possession of the
land and awarded damages.1® The Supreme Court also
found that the action was not barred by any statute of
limitations, as there was no federal statute of limitations
that applied and that borrowing a state statute of limi-
tations would be inconsistent with federal policy.

The Cayugas used a different approach in asserting
their land claim. Their action names a number of gov-
ernmental, corporate and individual defendants as rep-
resentatives of all persons occupying the area of the for-
mer Cayuga Reservation.?0 The plaintiffs seek a
declaration of their current ownership of and right to
possess a 64,015 acre tract of land, and an award of fair
rental value for the approximately 200 years during
which they were out of possession. While the Cayugas
were successful in establishing liability on the part of
the defendants,?! ejectment was ultimately precluded as
a remedy.?2 Similarly, ejectment was eliminated as a
remedy in an expanded Oneida land claim action.??

Status of Claimed Land

Numerous lawsuits and media reports have exam-
ined the question of whether various transactions
between New York State and several Indian nations
validly effected a transfer of the right of possession to
New York State by extinguishing Indian title. Only
recently has much attention been given to the question
of whether and how an Indian nation might regain
jurisdiction over ceded lands within the boundaries of
their reservation.

The Northern District has been asked to determine
whether land that was within the original boundaries of
an Indian reservation has the status of Indian country
when the fee title was obtained by an individual mem-
ber of an Indian tribe in one case, and by an Indian
nation in its own name in another.

Purchase by a Tribal Member

A member of the St. Regis Mohawk Tribe pur-
chased property within the boundaries of a portion of
its reservation that it conveyed to New York State in the
early 19th century.2* The tribal member refused to pay
taxes on her property, and when informed by Franklin
County of its intent to perfect its title to the property
based on its tax lien, instituted an action seeking a dec-
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laration that the boundaries of the St. Regis Mohawk
Reservation have never been diminished from those set
forth in a 1796 treaty. The complaint challenges the
County’s taxing power under the theory that it lacks
jurisdiction to assess taxes on real property within
“Indian country” as defined in 18 U.S.C. § 1151. It was
the plaintiff’s position that the conveyance granting the
state title to reservation lands did nothing to alter the
jurisdictional boundaries of the St. Regis Reservation.

The U.S. Supreme Court has held that

our cases make clear that a tribal mem-
ber need not live on a formal reserva-
tion to be outside the state’s taxing
jurisdiction; it is enough that the mem-
ber live in “Indian country.” Congress
has defined Indian country broadly to
include formal and informal reserva-
tions, dependent Indian communities,
and Indian allotments, whether restrict-
ed or held in trust by the United
States.2>

Thus, in determining whether a state or local gov-
ernment has taxing power over members of an Indian
tribe, “the perimeters of the formal reservation are irrel-
evant; ‘[i]nstead, we ask only whether the land is Indian
country.””26

In 1948, when Congress enacted 18 U.S.C. § 1151, it
“uncouple[d] reservation status from Indian ownership,
and statutorily define[d] Indian country to include
lands held in fee by non-Indians within reservation
boundaries.”?” Thus, the mere conveyance of reserva-
tion lands to non-Indians does not necessarily disestab-
lish the reservation boundaries for jurisdictional pur-
poses. The Second Circuit found nothing in the record
to support a conclusion that the conveyance of the
Tribe’s title to the state uncoupled the land from the
boundaries of the reservation as originally established
by the Treaty of 1796.28

On remand, the District Court applied the three-
part test developed by the U.S. Supreme Court in Solem
v. Bartlett, and concluded that the 1824 and 1825 pur-
chase agreements between the St. Regis Tribe and New
York State effected a reservation diminishment.2? The
Court concluded that Indian title and reservation status
were not uncoupled until Congress enacted the statuto-
ry definition of Indian Country in 1948, so the signato-
ries to the conveyance agreements could not have
intended to extinguish title and still retain the reserva-
tion status of the land. However, applying a previous
determination of the Second Circuit that the St. Regis
Tribe is a dependent Indian community,3° the District
Court found that plaintiff’s property is within Indian
country as defined by 18 U.S.C. § 1151(b), and it is not
taxable by the County.

Defendants filed an appeal with the Second Circuit,
and a motion with the District Court for post-judgment
relief based on newly discovered evidence, that plaintiff
had resigned as a member of the St. Regis Mohawk
Tribe.3! The District Court determined that it would not
grant the motion because of the pending appeal, but
indicated its willingness to grant the motion in the
event the case is remanded from the Second Circuit.32
Defendant then filed a remand motion with the Second
Circuit which was granted.33 Defendant then made a
second motion for reconsideration based on a funda-
mental change in the law as a result of two U.S.
Supreme Court decisions. Thus, on remand, the County
asked the District Court to not only modify the judg-
ment to reflect plaintiff’s tax exempt status following
her resignation from the Tribe, but to reconsider
whether plaintiff was taxable while she was a member
of the Tribe.

The District Court granted the County’s motion for
relief from judgment based upon newly discovered evi-
dence, and determined that plaintiff is liable to the
County for taxes after the date of her resignation. The
Court then determined that the Supreme Court
changed the controlling law regarding the standard to
be employed in ascertaining dependent community sta-
tus, and held that plaintiff was also liable for taxes on
her property before the date of her resignation, since
her property does not lie within the boundaries of a
reservation nor is the St. Regis Mohawk Tribe a depen-
dent Indian community.

The District Court held that the U.S. Supreme Court
implicitly overruled U.S. v. Cook in terms of the test to
be applied in determining what constitutes a dependent
Indian community.3¢ According to the Supreme Court,
there are two requirements that must be met for a
tribe’s lands to be deemed a dependent Indian commu-
nity: “first, they must have been set aside by the Feder-
al Government for the use of the Indians as Indian land;
second, they must be under federal superintendence.”35

With respect to the first prong of the test, the Dis-
trict Court found that plaintiff’s land is no longer set
aside for the use of the Indians as Indian land since the
Indian reservation was diminished by the conveyances
to New York State. However, the decision does not rec-
oncile the fact that 18 U.S.C. § 1151(b) defines a depen-
dent Indian community as something separate from
and outside an Indian reservation. The Court also noted
that “the fact that plaintiff’s land is freely alienable
augurs strongly against a finding of Indian use.”36

The Supreme Court case involved former reserva-
tion lands in Alaska that were transferred in fee simple
to a Native government pursuant to the Alaska Native
Claims Settlement Act.%7 It is not clear that the purchase
agreement between the St. Regis Tribe and New York
State had the same effect as the Alaska Native Claims
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Settlement Act in revoking the reservation status of the
affected land, in that the latter was an act of Congress
that specifically disestablished the reservation in ques-
tion. Furthermore, the question of the alienability of
plaintiff’s land is presently the subject of a land claim
action pending in the Northern District.3¥ A decision in
favor of the Indian tribes bringing the land claim action
could make it relatively easy to establish federal set-
aside and superintendence of plaintiff’s land.3

Since the District Court found that plaintiff’s land
was neither within a reservation nor Indian country, it
did not consider whether another recent U.S. Supreme
Court decision renders plaintiff’s land taxable. In Cass
County, Minn., et al. v. Leech Lake Band of Chippewa Indi-
ans,*0 the Supreme Court held that ad valorem taxes
may be imposed upon land that was made alienable by
Congress and sold to non-Indians by the federal gov-
ernment, but was later repurchased by a tribe. “When
Congress makes Indian reservation land freely alien-
able, it manifests an unmistakably clear intent to render
such land subject to state and local taxation. The repur-
chase of such land by an Indian tribe does not cause the
land to reassume tax-exempt status.”4! Of course, the
alienability of the reservation land of the St. Regis Indi-
ans derives from a purchase agreement with New York
State, not an act of Congress, and it is very likely that
these issues will be reviewed by the Second Circuit.

Purchase by a Tribe

The Oneida Nation has purchased the fee of nearly
13,000 acres of the approximately 270,000 acres it con-
veyed to New York State between 1795 and 1846.42 The
Oneida Nation asserts sovereignty over the purchased
land in several ways. In particular, the Oneida Nation
treats a portion of the purchased lands as “Indian
lands” for purpose of the Indian Gaming Regulatory
Act, and conducts casino gambling on such land pur-
suant to a Compact with New York State.#3 The Oneida
Nation also sells motor fuel and tobacco products on
the purchased lands without collecting state sales and
excise taxes. Furthermore, the Oneida Nation does not
pay real property taxes to any municipal corporation,
treating the lands as immune from such taxes.

When the City of Sherrill commenced proceedings
to foreclose on land owned by the Oneida Nation for
failure to pay taxes, the Oneida Nation commenced an
action in U.S. District Court to stop the City’s action.4
Defendants and amicii argue that the Oneida Nation’s
reservation that was acknowledged by the 1794 Treaty
of Canandaiguat was disestablished by the 1838 Treaty
of Buffalo Creek.*” The defense cites that treaty as “a
textbook example of an ‘obligatory removal treaty” that
necessarily disestablished tribal sovereignty over the
area from which the tribe was required to remove.”48

The focus of the Treaty was the lands of the Seneca
Nation that blocked the expansion of the City of Buffalo

to the southeast. By signing the 1838 Treaty, the New
York Indians relinquished to the United States 500,000
acres of land purchased from the Menominees in Wis-
consin in exchange for 1,824,000 acres to be set aside in
what is now Kansas.4? According to Professor Helen
Upton, New York State opposed the Treaty, and Gover-
nor William Seward indicated in 1841 that he was sure
that the consent of the Indians had been obtained by
fraud.

Article 13 of the 1838 Treaty contains language to
the effect that certain Oneidas agree to remove from
New York to Indian Territory as soon as they can make
satisfactory arrangements with the Governor of New
York for the purchase of their lands at Oneida. In any
event, it is clear that not all the Oneidas agreed to leave
New York, and the right of Oneidas to remain in New
York on reservation land was confirmed in several
treaties between the Oneidas and New York State sub-
sequent to 1838.50 The language of the 1838 Treaty does
not have the clear language of disestablishment that
appears in other acts, such as the Alaska Native Claims
Settlement Act discussed above.

In 1919, in the Boylan decision, the U.S. District
Court for the Northern District found that

[i]n 1890, 106 of the Oneidas remained
in Madison and Oneida counties
(adjoining), and these retained 350
acres of the reservation; the balance
having been sold by treaties. . . . All this
may reduce the area or a reservation,
and the population may be reduced by
death and emigration; but this does not
annihilate the reservation.5!

The Boylan decision concluded that

Congress has not terminated the tribal
relation of these Oneida Indians, . . .
has not authorized them to hold their
lands in severalty . . . ; that the United
States has not authorized or empow-
ered them to sell and convey their
lands except under restrictions; that the
state of New York has no power to do
these things; and that such Oneida
Indians remain Indians and wards of
the United States.52

In light of the Boylan decision and the treatment of
the Oneidas in New York by the United States, it may
be difficult for the amicii in the City of Sherrill case to
establish that the Oneida Reservation in New York has
been disestablished.?3 However, the Northern District
may very well find that the lands purchased by the
Oneida Nation are not Indian country based on its rea-
soning in its most recent decision in Thompson v.
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Franklin County.5* The Northern District will likely ana-
lyze whether the land purchased by the Oneidas is tax-
able in any event based on the reasoning of the U.S.
Supreme Court in Cass County, Minn., et al. v. Leech Lake
Band of Chippewa Indians.5>

Conclusion

As of December 2000, it would appear that the view
of the U.S. District Court for the Northern District of
New York is that New York State’s agreements with
various Indian nations to purchase portions of their
reservation lands had the effect of terminating the Indi-
an country status of such lands. Certainly, an Indian or
non-Indian fee holder of such lands is liable for the pay-
ment of real property taxes. It is still not clear whether
such lands regain Indian Country status when the fee is
acquired by the Indian nation that originally conveyed
such lands to New York State.
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Franchise Regulation in New York:
Federal, State and Local Cooperation

By William J. Estes

The New York Franchise
Act

The earliest records of the
New York State Attorney Gen-
eral’s Office (OAG) indicate
that Attorney General Louis J.
Lefkowitz was so concerned
with the large number of com-
plaints the OAG was receiving
regarding the burgeoning
business method of franchis-
ing, that he ordered an inquiry
into the matter in 1969.1 Attorney General Lefkowitz
wanted to determine whether the concept of full disclo-
sure, a concept already embraced in securities regula-
tion, should be mandated by the New York legislature.

The inquiry found that

in almost 100% of the cases where the
Attorney General’s investigators have
obtained the literature used to promote
sales (involving approximately 500
franchising companies) . . . the offering
literature is either grossly inadequate,
misleading, insubstantial or non-exis-
tent as to material facts, and in general
presents a danger to the investing pub-
lic, particularly to persons of low and
moderate incomes who would be inter-
ested in bettering themselves from such
investments.2

The report recommended that legislation be passed
which would require full and fair disclosure in offering
literature to be reviewed by the OAG and then circulat-
ed to potential franchisees, which is exactly what the
legislature did, albeit over a decade later. On January 1,
1981, the New York Franchise Act became effective,
despite the opposition of the International Franchise
Association and several large franchisors.3

The reach of the New York Franchise Act is the
broadest of any franchise act in the nation. The statuto-
ry definition of a “franchise” under New York law is
the right to distribute goods and services with the pay-
ment of a franchise fee and either 1) the right to use a
marketing plan or system or 2) the right to use the fran-
chisor’s trademark.4

The Franchise Act’s reach stretches beyond the
offices of the Attorney General and into the offices of
local government. Thanks to Aristacar Corp. v. Attorney
General > an entire industry regulated by local govern-
ment was also brought under state regulation. The Aris-
tacar decision held that luxury, non-medallioned radio
dispatched car services fit the statutory definition of a
franchise, and that their drivers were franchisees. As a
result of this finding, New York City’s Taxi and Limou-
sine Commission (the “TLC”) amended their regula-
tions to prevent the licensing of luxury car service com-
panies which had not registered as a franchise with the
state.6 Cooperation between the OAG and the TLC is
ongoing, as evidenced by two recent enforcement
actions brought by the author against non-registered
luxury car service companies which resulted in penal-
ties for the State of $78,000.

Once a franchisor finds itself within the Franchise
Act’s purview, it then must comply with its disclosure
requirements. Franchise disclosure aspires to provide
potential franchisees with enough relevant, factual
information regarding the franchisor’s business that an
investor will be able to make a meaningful decision as
to whether the business’s opportunity is an appropriate
investment. The information to be provided is delineat-
ed by state and federal regulators. The New York Fran-
chise Act’s supplemental regulations” specify the con-
tent and organization of the offering prospectus, similar
to the prospectus of a publicly traded company.

The scope of disclosure encompasses virtually
every aspect that touches upon the business of becom-
ing a franchisee and includes: insurance; advertising;
lease and mortgages of real or personal property; sales
of goods and services; promises to pay; security inter-
ests; pledges; servicing, construction, and installation
contracts; and all other arrangements in which the fran-
chisor has an interest.8

New York’s franchise examiners, who must have
completed a minimum of 24 accounting credits,® per-
form a review of each prospectus to ensure that all
required information is disclosed. If deficiencies are
found in the franchise offering, the examiner will send a
comment letter to the franchisor asking that corrections
or additions be made before the franchisor is deemed
“registered for filing” and can begin selling its franchis-
es in New York.
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Federal and State Disclosure Laws

California was the first state to pass a franchise dis-
closure law in 1972.10 Other states followed with
statutes which were similar; there are now a total of 12
states which have franchise disclosure laws.1! Despite
the fact that franchising is often not limited to the bor-
ders of one state, no conscious effort was made to bring
uniformity to state laws, although many of the laws are
similar and later laws borrowed heavily from earlier
laws. Efforts to pass a uniform franchise act have result-
ed in failure because each disclosure state would have
to repeal their current franchise acts and pass the new,
uniform version. The result is a “patchwork quilt” of
franchise regulation. Franchisors with units across the
country must satisfy regulators in 12 different states,
each with different laws and different disclosure
requirements.

A second layer of regulation was added on October
21, 1979, when § 5 of the Federal Trade Act, known as
the FTC Franchise Rule (the “FTC Rule”), became effec-
tive. This rule mandates disclosure in prospectus format
to prospective franchisees nationwide; however, unlike
state franchise laws, there is no filing requirement or
review by the FTC of the prospectus. The FTC Rule pre-
empts state acts in a few areas in which “inconsisten-
cies” may arise between state and federal law.

State Regulators Create the Uniform Franchise
Offering Circular (UFOC)

In an effort to bring uniformity to filing, in 1975 the
predecessor of the North American Securities Adminis-
trators Association (NASAA)!2 formulated the Uniform
Franchise Offering Circular (UFOC).13 This document
was intended to satisfy the disclosure requirements of
all the states and the federal government. The New
York Franchise Act, passed after the creation of the
UFOC, explicitly permits the use of the UFOC as it
complies with the provisions of the statute.! The suc-
cess of the UFOC is demonstrated by its acceptance by
the FTC, all disclosure states except California, and is
practically the exclusive offering prospectus format
used by franchisors.

The UFOC seeks to elicit crucial information about
the franchise—everything an informed investor would
and should want to know before making a substantial
commitment of time and money. The UFOC consists of
23 items which include, among other things: the names
and backgrounds of the principals; whether the fran-
chisor and its officers have a criminal history, have
declared bankruptcy, or were involved in civil litiga-
tion; detailed descriptions of the initial franchise fee
and other continuing fees; the franchisor’s financial his-
tory; the obligations to purchase specific goods, ser-
vices, or equipment; territorial rights; and length of
time for which the franchise right is granted.

Despite the success of state regulators in creating a
uniform format for franchise disclosure, franchise regis-
tration is still a burdensome process. Although fran-
chisors now have a common format in the UFOC, addi-
tional addenda must be prepared to meet the unique
disclosure requirements of each state. In an effort to cre-
ate uniformity in registration, NASAA wrote UFOC
Guidelines!> (the “Guidelines”) to assist franchise prac-
titioners in meeting the disclosure requirements of the
UFOC. However, an unintended consequence of the
Guidelines, but a natural consequence of any task
involving human discretion, is that interpretation of the
Guidelines varies from examiner to examiner and state
to state.

State Regulators Create the Coordinated Franchise
Review (CFR)

Responding to these shortcomings, NASAA’s Fran-
chise and Business Opportunities Project Group!6 rec-
ommended the states participate in a program called
Coordinated Franchise Review (CFR) in 1998. Under
CFR, which is a voluntary program, a franchisor files
his or her prospectus in as many states as he or she
wishes to register. Each state reviews the filing, but
instead of sending its comments back to the franchisor,
it sends its comments to a “lead state” who is the sole
liaison with the franchisor during the entire registration
process. The burden of dealing with 12 different state
regulators is therefore shifted from the franchisor to the
lead state who compares the participating state’s com-
ments, discusses any differences or inconsistencies with
the states and then sends out a single coordinated com-
ment letter to the franchisor.1”

There have been approximately five CFRs, and
New York has already served once as the lead state.18
CarDay, a New York based franchisor, has also partici-
pated in the coordinated review.!® The benefits cited for
CFR include: the elimination of inconsistent comments
from examiners, a single comment letter and a single
review process, cost-effective and time saving proce-
dures for franchisors, comprehensive disclosure for
franchisees and simultaneous approval in several juris-
dictions. An ancillary benefit is the opportunity for
franchise regulators from various jurisdictions to work
closely together on a disclosure document. Such an
experience will promote greater uniformity in the inter-
pretation of the UFOC Guidelines in the long term.

Federal Regulators and the Private Sector Create the
National Franchise Council (NFC)

The most recent innovation in franchise regulation
does not concern registration procedures and did not
arise from collaboration among state franchise regula-
tors. Instead, it is an enforcement tool, and it was ini-
tially created as a collaboration between the federal
government and the private sector.
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Two enabling documents, one from the President
and another from Congress, made possible the creation
of a public-private project in the franchise industry. The
first of these documents was an Executive Memoran-
dum signed by President Clinton in 1998 which desig-
nated an interagency committee to encourage the use of
alternate means of dispute resolution. The Memoran-
dum stated

As part of an effort to make the Federal
Government operate in a more efficient
and effective manner, and to encourage,
where possible, consensual resolution
of disputes and issues in controversy
involving the United States, including
the prevention and avoidance of dis-
putes, I have determined that each Fed-
eral agency must take steps to: (1) pro-
mote greater use of mediation,
arbitration, early neutral evaluation,
agency ombuds, and other alternative
dispute resolution techniques.20

The second enabling document was the much her-
alded “Contract with America Advancement Act of
1996.”21 Section two of the act, known as the “Small
Business Regulatory Enforcement Fairness Act of 1996,”
found that “small businesses bear a disproportionate
share of regulatory costs and burdens,” that fundamen-
tal changes were needed in the regulatory and enforce-
ment culture of federal agencies to make agencies more
responsive to small business and that “three of the top
recommendations of the 1995 White House Conference
on Small Business involve reforms to the way govern-
ment regulations are developed and enforced.” The Act
sought “to create a more cooperative regulatory envi-
ronment among agencies and small businesses that is
less punitive and more solution-oriented.”

With these two documents as its mandate, the FTC
released an Advance Notice of Proposed Rulemaking
which solicited comments on whether the FTC should
develop a program to reduce or waive civil penalties
for technical or minor violations of the Franchise Rule.?2
The Steering Committee of the National Franchise
Mediation Project?3 responded with a proposal to create
a new entity call the National Franchise Council.

The National Franchise Council (NFC) is a non-
profit organization created by some of the nation’s
largest franchisors to increase compliance with federal
and state franchise sales laws. The NFC’s program has
been adopted on a trial basis by the federal government
through the Federal Trade Commission (FTC). The
OAG is the first and so far the only state law enforce-
ment agency to officially utilize the program. Referrals
are made to the NFC when a franchisor has violated the
New York Franchise Act. Member franchisors pay

$17,500 in annual membership dues in the hope that by
underwriting this program they will prevent franchis-
ing from being tarnished by errant franchisors.

The NFC program has three key components:

1) Compliance Training: The NFC administers a
comprehensive compliance training program for fran-
chisors, providing review of state and federal laws gov-
erning franchise sales activity, registration require-
ments, franchise-related advertising and earnings
claims, and negotiations with franchisees. Copies of the
National Franchise Council Franchise Disclosure Law Com-
pliance Manual are distributed to participants.

Franchisors are assessed a fee of $2,500 for each
case referred to the program which compensates the
NEFC for administering the program and providing one
day of on-site training. While $500 is assessed for each
additional consecutive day of training, none of the New
York referrals has required an additional day. In fact,
the training takes approximately four hours.

2) Mediation of Disputes: Franchisees who believe
they may have been hurt by non-compliance with the
Franchise Act’s disclosure requirements may have the
opportunity of participating in a mediation program.
The mediation program has been endorsed by the Inter-
national Franchise Association and is run by the
National Franchise Mediation Project, in collaboration
with the Center for Public Resources Institute for Dis-
pute Resolution. The philosophy of the program is to
find a solution to the franchisees” disputes that will
maintain the franchisee-franchisor business relation-
ship, which would be destroyed by litigation.

The administrative cost of the mediation, $1,200,
plus the cost for the mediator, which can be between
$200-$350 per hour (franchise mediations are estimated
to take between 1-15 hours), is usually split between
franchisor and the franchisee so that both parties feel
invested in the process. Mediation is conducted in the
location where the franchisee’s claims arose.

3) Continuous Monitoring (when needed): The NFC
will continue to monitor certain franchisors for an
agreed-upon time frame. If additional monitoring is
mandated, the franchisor must pay $500 for each year
of monitoring.

The Attorney General can make participation in the
NFC program a precondition to settling a matter with
the OAG, and may also require payments of costs,
penalties, fines and agreement to injunctions. The Attor-
ney General may offer participation in the program in
exchange for a reduced fine and a faster resolution to
litigation. In every situation where the Attorney Gener-
al has made a referral to the NFC, the errant franchisor
has had to sign either an Assurance of Discontinuance
prohibiting future violations or a Consent Order and
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Judgment which is filed in the Supreme Court. A fran-
chisee’s private right of action under the Franchise Act
is not disturbed by a referral to the NFC. At the time
this article went to press, the OAG has sent three fran-
chise companies to compliance training and one fran-
chisee to mediation with the franchisor.

Attorney General Lefkowitz would no doubt
approve of the level of disclosure potential franchisees
receive when considering an investment in a franchise.
Disclosure laws have made it difficult for fly-by-night
operators and con-artists to make quick money and in
cases of fraud, the New York Franchise Act and Penal
Law can be used to bring harsh civil and criminal
penalties. Not wanting to burden legitimate franchisors,
federal and state regulators have worked together to
make compliance with disclosure laws less burdensome
and will continue to work with franchise lawyers to
streamline the registration process. Most importantly,
the franchise-investing public, who are low- to middle-
income citizens, now have material information to
assist them in determining if a franchise is appropriate
for them.
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The Lobbying Act of 1999: Extending New York’s
Lobbying Disclosure Laws to the Local Level

By Ralph P. Miccio

Introduction

In order for the operation
of government to remain
responsible and democratic,
the fullest opportunity must
be afforded to the people to
express freely to appropriate
officials their opinions on leg-
islation and governmental
operations.! In fact, the educa-
tion and direction given to
lawmakers at the legislative,
executive, and administrative level of today’s wide-
spread and multi-leveled government is essential to
effective governmental action. Lobbying is an acknowl-
edged, honorable, and ever-necessary part of efficient
modern government.

The people of New York do ask, however, that
those who lobby and those who are lobbied do so in a
manner that is open and aboveboard. That is why in
1977 the State Legislature and Governor made a com-
mitment to preserve the integrity of the governmental
decisionmaking process by enacting the Regulation of
Lobbying Act.2 The Act created the Temporary State
Commission on Lobbying, a bipartisan, independent
Commission that was intended to oversee the activities
of those individuals and groups who seek to influence
legislation, rules, regulations, and ratemaking processes
of New York State government.

The Act requires that the Commission regularly
monitor and make public the identities, activities and
expenditures of New York’s lobbyists. The monitoring
of these activities allows the Commission to function as
a clearinghouse for information and make it readily
available to the public.

Disclosure v. Regulation

The Lobbying Act does not regulate lobbying in
New York. Lobbying activity is not limited or restricted,
it simply must be disclosed. Lobbying is a form of
speech and the New York Lobbying Act is not intended
to nor does it directly restrict speech.3 Government has
a legitimate purpose in requiring disclosure. Govern-
ment interests which go to the free functioning of the
nation’s institutions can overbalance the abridgement of
constitutional rights.*

Providing the public and government officials with
information regarding who is lobbying, at what cost, for
what purpose and at what level is information vital to
having an open and honest government.> The Lobby
Act does not limit or restrict what information is pro-
vided to state or local officials by lobbyists. It does not
limit the amount spent on such endeavors. It simply
requires that those who lobby, as it is defined in the
statute, disclose the required information so that the cit-
izenry and officials can better understand the interests
of all and the influence they may bring into public
debate.

“Lobbying is an acknowledged,
honorable, and ever-necessary part
of efficient modern government.”

Is it a bad thing? If a lobbyist or client is threatened
by the mandate of the law, it may be cause to ask why.
If a lobbyist or client objects to public disclosure of the
content and/or cost of their lobbying effort, then a rea-
sonable conclusion may be that the disclosure itself may
influence the decisionmakers and/or the public at large
and therefore would be appropriate information to
report. In all probability, if the identity and investment
of clients into lobbying activities are sensitive areas for
clients and lobbyists, then a reasonable conclusion
might be that the information this reporting provides is
definitely relevant under the stated purpose of the
statute that disclosure is essential for honest and open
government.6

The Lobby Act of 1999

On December 30, 1999, Governor Pataki signed a
new Lobby Statute that reaffirmed the State’s commit-
ment to a stronger lobbying disclosure law and granted
improved enforcement powers to the New York Tempo-
rary State Commission on Lobbying.”

The changes in the lobbying laws were consider-
able. The Act created new administrative late fees, high-
er civil penalties, gift restrictions, and stricter criminal
sanctions. It established more frequent reporting and
random audits.8 The Act also required that the dis-
closed information be available on the Internet, for
“remote computer users,” ? greatly improving the pub-
lic’s access to the activities of lobbyists.
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But beyond these revisions was another major
change: the extension of the Act to lobbying at the local

level.

Local Lobbying

On January 1, 2001, the Lobby Statute was fully
enacted to include those who lobby before many of the
state’s local-level governmental bodies. Local-level lob-
bying is now subject to disclosure through registration,
reporting and by enforcement. This new requirement is
a natural extension of the state lobbying disclosure
since many important laws and regulations are now
routinely being passed at the municipal level.

To think that local governments are not lobbied
would be naive. All governments are lobbied. Officials
of these governments as well as their constituents
should have as much right to know the details of lobby-
ists” activities as state level lobbying, and thus the 1999
Lobbying Act in New York was adopted with the inclu-
sion of local government.

Lobbying has always been strictly defined under
the state statute, and this definition has not changed.
The term “lobbying” or “lobbying activities” shall mean
“any attempt to influence the passage or defeat of any
legislation by either house of the state legislature or the
approval or disapproval of any legislation by the gover-
nor, or the adoption or rejection of any rule or regula-
tion having the force and effect of law or the outcome
of any rate making proceeding by a state agency.”10

Under the new statute, lobbying or lobbying activi-
ties on the local level are defined as “any attempt to
influence the passage or defeat of any local law, ordi-
nance or regulation by any municipality or subdivision
thereof or the adoption or rejection of any rule or regu-
lation having the force and effect of a local law.”1!

“Municipalities” are defined in the law, and are lim-
ited by population or function. A municipality is
defined as “any jurisdictional subdivision of the state,
including but not limited to counties, cities, towns, vil-
lages, improvement districts and special districts, with a
population of more than fifty thousand; and public
authorities, and public corporations, but shall not
include school districts.”12 Forty-five counties, 13 cities
and 20 towns have been identified as municipalities
meeting the population requirements at this time. A
public official shall mean “municipal officers and
employees including an officer or employee of a munic-
ipal entity, whether paid or unpaid, including members
of any administrative board, commission or other
agency thereof and in the case of a county, shall be
deemed to also include any officer or employee paid
from county funds.”13

The movement of state government into local lob-
bying is well warranted. Law making, rule making, and
regulations at the local level have become economically
and socially as important to the citizens of New York as
activity at the state level. Except for the City of New
York and Suffolk County,* no local governments in
New York require registration or reporting of informa-
tion of those who lobby local governments.

When the state passes a law that directly impacts
local governments there will be questions and concerns.
In this case, where municipalities generally do not have
a law or regulation regarding lobbying activity there is
no great fear of conflict of laws or overreaching. How-
ever New York City does have a Lobbying Law. It
requires lobbyist registration on a broader scale than
the state law does. (City law requires registration for
lobbying permit applications and procurement con-
tracts, while the state law does not.) The reporting peri-
ods are also different.!5 The laws are separate and dis-
tinct.

These differences may cause anxiety and confusion
for those who lobby both at the city and state levels. As
of now, both levels require filings if a lobbyist qualifies
under each law for such registration and reporting
requirements. Not all lobbyists recognize this immedi-
ately.

Due to this problem and others, it has become
Commission policy to conduct an educational program
for the first year of implementation of this law as it
applies to local lobbying. This policy includes directing
the Commission’s Educational Coordinator and Coun-
sel to prepare and implement a strategy of education
for local lobbyists and local public officials. The plan
calls for the production and publication of information-
al materials, which are distributed throughout the State
of New York. Local officials are requested to place these
materials in a public place and advise known lobbyists
of the material and the requirements of the new law.

The Commission also makes presentations to state,
county and regional bar associations, chamber groups,
and business and educational associations. This is done,
not only to directly inform those in attendance as to
how the law affects them, but also to help local officials
and the Commission identify who is actually lobbying
at the local level so that a real and direct dialogue can
take place with those lobbyists who are most affected
by the new law.

The Lobby Act applies to specific activities defined
in the statute at the local level. Not all local government
functions at the legislative and executive level are clear-
ly defined by the wording in the statute; however, ques-
tions concerning these types of activities will be
answered pursuant to a request made by a lobbyist for
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a Commission Advisory Opinion. The statute does not
speak to “resolutions” or “quasi judicial” actions such
as Zoning Board of Appeals decisions or administrative
or advisory decisions like those made by planning
boards. These issues and others will be resolved over
time and with experience.

Disclosure, after all, is the main goal of the Lobby-
ing Act. The people and their representatives have a
right, under this law, to know who is lobbying, who is
being lobbied, for what purpose and at what cost.

Its new applications to local government would
also seem to be a legitimate concern of all in New York
since these issues are likewise vital to understand the
needs and pressures that both state and local govern-
ments face on a daily basis. No one—lobbyist, govern-
mental official or citizen—should object to casting a
“ray of sunshine” on these governmental functions.
Disclosure and oversight is a safeguard to better and
honest government at all levels, local and state.
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State Officers and Employees Performing Local
Government Service: Implications of State Ethics Law

By Barbara F. Smith

Are outside activities per-
formed by state officers or
employees serving in a local
government capacity permis-
sible? Generally, yes they are.
Services rendered on behalf of
local governments are subject
to the same type of scrutiny as
outside activities involving
private sector employers.
However, because the client is
the public-at-large, the general
trend of the State Ethics Com-
mission, which interprets the law on these matters, has
been to approve such activities.

Public Officers Law §§ 73 and 74 govern the con-
duct of state officers and employees and restrict the
types of permissible outside activities.! Current employ-
ees and former employees are treated differently.

Current Officers and Employees

It is a credit to the state workforce that many state
officers and employees choose to serve their local gov-
ernments. The Commission has considered numerous
requests from individuals seeking advice or approval to
serve as appointed members of local government
boards (e.g., planning boards, zoning boards), or to
serve in elected positions (e.g., mayor, supervisor, town
justice, member of a municipal governing board).

Salaried state officers and employees who have
been designated as policymakers must obtain approval
from the State Ethics Commission to serve in a public
office or public employment for which more than
$4,000/year in salary will be paid.2 Others should seek
the Commission’s advice to insure that their service is
appropriate and permissible.

Public Officers Law § 73 precludes certain activities
by state officers and employees before state agencies.?
However, these provisions have a limited impact on the
propriety of state officers and employees rendering ser-
vices as part-time local government officials.4

Public Officers Law § 74 contains the code of ethics
for state officers and employees. The code is intended
to preclude activities that present actual or apparent
conflicts of interest. The rule with respect to conflicts is
set forth in subdivision 2, which states:

No officer or employee of a state
agency . . . should have any interest,
financial or otherwise, direct or indi-
rect, or engage in any business or trans-
action or professional activity or incur
any obligation of any nature, which is
in substantial conflict with the proper
discharge of his official duties in the
public interest.

The standards of § 74(3) relevant to this discussion

include:

(a) No officer or employee of a state
agency . . . should accept other employ-
ment which will impair his indepen-
dence of judgment in the exercise of his
official duties.

(b) No officer or employee of a state
agency . . . should accept employment
or engage in any business or profes-
sional activity which will require him
to disclose confidential information
which he has gained by reason of his
official position or authority.

(c) No officer or employee of a state
agency . . . should disclose confidential
information acquired by him in the
course of his official duties nor use
such information to further his personal
interests.

(d) No officer or employee of a state
agency . . . should use or attempt to use
his official position to secure unwar-
ranted privileges or exemptions for
himself or others.

(f) An officer or employee of a state
agency . . . should not by his conduct
give reasonable basis for the impression
that any person can improperly influ-
ence him or unduly enjoy his favor in
the performance of his official duties, or
that he is affected by the kinship, rank,
position or influence of any party or
person.
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(h) An officer or employee of a state
agency . . . should endeavor to pursue a
course of conduct which will not raise
suspicion among the public that he is
likely to be engaged in acts that are in
violation of his trust.

In assessing an outside activity, the Commission
considers several factors: the employee’s duties on
behalf of the state agency for which he or she works,
the relationship of the agency and the employee to the
proposed outside activity, whether the employee would
be in a position to use his or her position to secure
unwarranted privileges, and whether the outside activi-
ty would impair the employee’s independence of judg-
ment in the exercise of official state duties.5

The Commission has held that Public Officers Law
§ 74 does not prohibit an officer or employee from seek-
ing and holding elective office when the responsibilities
of the office would not conflict with the employee’s
state responsibilities.6 Only where there is a potential
for conflict has the Commission disallowed the seeking
of elective office. The same holds true for appointed
positions, or municipal employment. In determining
the potential for conflict, the Commission undertakes
an analysis of the specific local government position
sought and compares the duties with those of the state
position held.

When a particular service in local government is
found generally permissible, there may still be potential
for conflict that would necessitate recusal by the state
officer or employee. For example, should a matter
involving an employee of the same state agency come
before a town board where the state employee serves,
the state employee serving on the town board should
recuse himself or herself from participation in the mat-
ter.

Discussion of some circumstances where the Com-
mission has considered involvement by a state officer or
employee in a local government position can be found
in the following Advisory Opinions:

92-16  where the Commission concluded that § 74
prohibited a state employee from seeking elec-
tion to and serving on a city council in the
geographic area where he worked as a leasing
agent; noting that political opponents would
accuse the state employee of using his office to
secure political advantage, that his official
state activities could be influenced by the con-
tributions and support of his state agency’s
clients, and that his objectivity and negotia-
tions on behalf of his state agency could be
questioned. Recusal on a case by case basis
was not deemed a satisfactory option.

93-9 a non-policymaking employee serving as an
agency coordinator for a drug and alcohol pre-
vention program was permitted to seek the
elected office of county legislator, provided he
disclosed his activities to his supervisor and
recused himself from matters coming before
his state agency that affected his county. Based
on § 74, the employee was precluded from
appearing as a county legislator before any
state agency.

96-30  a Director of the State University of New York
was permitted to serve as a county legislator
even though that local legislature oversaw a
SUNY community college located within the
county. He was required to recuse himself
from discussion of community college matters
and to resign from the county legislature’s
education committee which acted on funding
resolutions passed by the community college.

97-17  anon-policymaking psychiatric center
employee was permitted to seek election to
and serve as a town board member, the Com-
mission noting that “in the unlikely event that
a specific matter should arise which might cre-
ate a conflict of interest or the appearance of a
conflict, either in his State or elected position,
the employee should recuse from dealing with
that matter.”

“The Commission has held that Public
Officers Law § 74 does not prohibit
an officer or employee from seeking
and holding elective office when the
responsibilities of the office would not
conflict with the employee’s state
responsibilities.”

9721  an engineer for a state authority was permitted
to seek election to and serve as a county legis-
lator on the ground that “there appears to be
no connection with or relationship between
[the employee’s] State responsibilities and
those that he would be called upon to perform
as a legislator.”

Former Employees

The post-employment restrictions set the ground
rules for what individuals may do with the knowledge,
experience and contacts gained from public service after
they terminate state service. The restrictions are intend-
ed to preclude former state officers and employees from
exercising undue influence over former colleagues or to
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utilize insider-type information gained in government
service for their own benefit or that of private clients.

The so-called “revolving door” restrictions are
found in Public Officers Law § 73(8)(a). A two-year bar
prohibits state officers and employees from appearing
or rendering compensated services on any matter
before their former agencies within two years of separa-
tion from state service. The specific matter is irrelevant;
the dispositive question is whether the matter involved
is before the former agency. There is also a lifetime bar.
It prohibits former officers and employees from appear-
ing or rendering compensated services involving cases,
proceedings, applications or transactions with which
they were directly concerned and in which they person-
ally participated while in state service, as well as mat-
ters which had been under their active consideration.”

Unlike the provisions governing current employees,
the post-employment restrictions contain a specific
“government-to-government” exception. Public Officers
Law § 73(8)(e) states:

This subdivision shall not apply to any
appearance, practice, communication or
rendition of services before any state
agency, or either house of the legisla-
ture, or to the receipt of compensation
for any such services, rendered by a
former state officer or employee . . .
which is made while carrying out offi-
cial duties as an elected official or
employee of a federal, state or local
government or one of its agencies.8

This exception applies only to work in a government
office or position of employment. It does not extend to
former state officials or employees working as paid con-
sultants to governmental entities. The Commission has
had occasion to apply the government-to-government
exception in a variety of circumstances, such as in the
following Advisory Opinions:

94-8 within two years of his having left state ser-
vice, a former employee was permitted to
serve by appointment on a local planning
board which may have contact with his former
state agency; appointed status was equated by
the Commission to that of employment status.

96-1 the government-to-government exception does
not apply to a mediator appointed by a federal
court; employment status was distinguished
from that of a mediator appointed to handle a
single case, and paid a fee.

96-15  the NYS Association of Counties, a not-for-
profit corporation comprised of county gov-
ernments and the City of New York, is not a

governmental agency: “its mission is not to
carry out governmental functions or to serve
the ‘public at large,” but to represent the inter-
ests of its members, officials of local govern-
ment.”

96-16  the government-to-government exception
applies to employees of New England Inter-
state Water Pollution Control Commission,
which was created by interstate compact and
exercises sovereign power subject to the regu-
latory authority of government.

98-17  the government-to-government exception
applies to an employee of the I-95 Corridor
Coalition, a regional association of the trans-
portation agencies.

00-6 the government-to-government exception does
not apply to the New York City Housing Part-
nership Development Corporation or the
Community Partnership Development Corpo-
ration. Although those entities perform quasi-
public functions, they were not created by a
government agency nor are they controlled by
government officials or agencies.

Getting Advice

State officers and employees wishing to seek the
Commission’s advice before engaging in outside activi-
ties may direct their written inquiries to: State Ethics
Commission, 39 Columbia Street, Albany, NY 12207.
The Commission’s formal opinions are accessible on the
web at: www.dos.state.ny.us/ethc/ao.html.

Endnotes

1. This article focuses on the implications for salaried state officers
and employees serving in a local government position. Covered
officers and employees include those from virtually every exec-
utive branch agency, including public authorities and public
benefit corporations where the Governor has named at least one
board member.

2. See 19 N.Y.C.R.R. Part 932.3, governing outside activities.

3. Subdivision 2 precludes state employees from handling any
case, proceeding, application or other matter before any state
agency, where the compensation is contingent upon any action
by such agency with respect to any license, contract, certificate,
ruling, decision, opinion, rate schedule, franchise, or other bene-
fit (however, nothing prohibits the fixing at any time of fees
based on the reasonable value of the services rendered). Subdi-
vision 3 precludes handling any matter against the interests of
the State in the Court of Claims. Subdivision 4 precludes a state
officer or employee, or a firm or association of which such per-
son is a member, or corporation ten percent of the stock of
which such person owns or controls directly or indirectly from
(i) selling goods or services valued in excess of $25 to any state
agency, or (ii) contracting to provide such goods or services to a
private entity where the power to contract, appoint or retain on
behalf of the private entity is exercised by a state agency, absent
competitive bidding. Subdivision 7 precludes a state officer or
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employee from appearing or receiving compensation for ser-
vices rendered before a state agency in connection with (i) the
purchase, sale, rental or lease of real property, goods or services,
or a contract therefor; (ii) ratemaking proceedings; (iii) the adop-
tion or repeal of regulations; (iv) the obtaining of grants of
money or loans; (v) licensing; or (vi) a franchise proceeding
under the public service law. Finally, subdivision 12 precludes a
state officer or employee from orally communicating, whether
for pay or otherwise, as to the merits of any of the enumerated
items in subdivision 7, with any employee of the agency con-
cerned with the matter. Pursuant to § 73(10), these restrictions
do not apply to the state employee’s firm so long as the state
employee does not share in the net revenues resulting from any
prohibited matter (See also Advisory Opinion No. 90-14).

This is so because the § 73 restrictions bar activities in which
municipalities do not often engage.

Advisory Opinion No. 95-43, citing Public Officers Law § 74(3).
Advisory Opinion No. 92-16.
Public Officers Law § 73(8)(a) states:

(i) No person who has served as a state officer or
employee shall within a period of two years after
the termination of such service or employment
appear or practice before such state agency or
receive compensation for any services rendered by
such former officer or employee on behalf of any
person, firm, corporation or association in relation
to any case, proceeding or application or other
matter before such agency.

(ii) No person who has served as a state officer or
employee shall after the termination of such ser-
vice or employment appear, practice, communi-
cate or otherwise render services before any state
agency or receive compensation for any such ser-
vices rendered by such former officer or employee
on behalf of any person, firm, corporation or other
entity in relation to any case, proceeding, applica-
tion or transaction with respect to which such per-
son was directly concerned and in which he or she
personally participated during the period of his or
her service or employment, or which was under
his or her active consideration.

Prior to the legislative enactment of the government-to-govern-
ment exception, the Commission, in Advisory Opinion No. 8§9-5,
had concluded that the post-employment restrictions did not
apply to “one who terminates employment with a State agency
and takes employment with the legislative or judicial branch of
government or with any municipal government as long as he or
she is acting within the proper discharge of his or her official
duties.”

Barbara F. Smith is a member of the NYSBA Com-
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