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Welcome from the Chair

As a relative newcomer to
public service, it is indeed an
honor to serve as the Chair of
the New York State Bar Asso-
ciation’s Committee on Attor-
neys in Public Service. The
Committee was created, little
more than a year ago, to
address the needs and con-
cerns of NYSBA members
employed in government and
public service work. This new
Journal is the result of collabo-
rative efforts with Albany Law School’s Government
Law Center, and is perhaps the most important, tangi-
ble product of the Committee to date. We are pleased to
work in partnership with the GLC which, under the
leadership of Patty Salkin, has provided the impetus
and work to produce the Government, Law and Policy
Journal.

The Committee’s intent is to represent attorneys in
all areas of public service. We recognize that the orga-
nized bar has not always been responsive to the needs
of public service attorneys, and as a result, the number
of public service attorney members has been low. With
the establishment of this Committee and the publication
of this Journal, I believe that the tide has turned and
that the New York State Bar Association is extending a
special welcome and strong encouragement to all of us
to participate. In turn, I believe it is our responsibility as
public service attorneys to become actively involved.
We can no longer afford to sit back and refuse to partici-
pate if we wish the organized bar to acknowledge us as
full-fledged members of the profession and the co-
equals of attorneys in private practice. Now, more than
ever, is the time to become active in bar associations.

A copy of the Committee’s Mission Statement is
printed in this GLP Journal. As we work towards meet-
ing the needs and interests of attorneys in public ser-
vice, it is our goal to serve as a “bridge” for public ser-
vice attorneys to the various substantive sections and
committees of the bar association. We urge you to get
actively involved in the workings of the Association,
through NYSBA committees as well as the 25 sections,
so that the views and expertise of public service attor-
neys are recognized throughout the organization. As a
committee rather than a section, our committee mem-
bership is limited, but be assured that the committee is
dedicated to working with all appropriate NYSBA enti-
ties to further the interests of public service attorneys
and to making bar association membership more rele-
vant. I encourage each of you to become an active par-

ticipant in the New York State Bar Association. Bar
association involvement is a lot like voting in a general
election, if you haven’t voted, you forfeit your right to
complain about the outcome. Now is the time for all of
us to participate!

The members of our Committee are listed in this
Journal; it might be a good idea to peruse the list and
identify a member with whom you have a work rela-
tionship or personal connection—someone to contact
about your ideas for potential activities, the Committee,
the Journal, a future web site, possible CLE programs,
etc. If you would like to contribute to the Journal, con-
tact the Editor-in-Chief, Vincent Bonventre, or the Asso-
ciate Editor, Rose Mary Bailly, at Albany Law School.

I would like to thank New York State Bar Associa-
tion President Thomas O. Rice, his predecessor, James
C. Moore, and the NYSBA Executive and Finance Com-
mittees for providing us with the support, both moral
and financial, to establish the Committee and to pro-
duce this fine publication. In particular, I want to
express appreciation to Kathryn Grant Madigan, the
chair of the Membership Committee, who led the Asso-
ciation’s movement to determine how the NYSBA could
better meet the needs and interests of government attor-
neys. I have fondly referred to Kate Madigan as our
Committee’s “Fairy Godmother,” since Kate spearhead-
ed the research and advocacy that eventually led to the
Committee’s formation. Kate’s dedication to inclusion
of government attorneys within the organized bar has
been an inspiration. For those in public service who
may not be active members of the NYSBA or other bar
associations, we should view Kate’s efforts as an exam-
ple of the impact one member can have, and the poten-
tial that we each possess.

Let’s hope that this is the beginning of a long tradi-
tion of partnership and inclusion of government
lawyers within the New York State Bar Association and
all bar organizations, an asset that must be invested, not
wasted!

Tricia Troy Alden,
Chair of the Committee on
Attorneys in Public Service

Tricia Troy Alden is an Assistant County Attorney
for Suffolk County. She formerly served as part of the
Attorney General’s Executive Staff as Assistant Attor-
ney General in Charge of Recruitment and Legal Edu-
cation.
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The Growing Stature of Public Service Attorneys

By Henry M. Greenberg

Welcome to the Govern-
ment, Law and Policy Journal.
Seemingly all new publica-
tions boast that their premier
issue coincides with an his-
toric change. Often this
betrays conceit. By good for-
tune, however, the Journal’s
appearance comes at just such
a moment—a time of historic
change in the way the legal
profession views attorneys in
public service. Here’s why.

* Public service attorneys (of which I am proud to
be one) represent about 15% of the lawyer popu-
lation in New York State.

* We are employed at all levels of government: fed-
eral, state and local.

* We work in government law firms of all sizes: in
the offices of the governor, the Attorney General,
legislatures, agencies, United States Attorneys,
district attorneys, county attorneys and corpora-
tion counsels.

* We enforce laws and regulations governing pub-
lic health, taxes and the environment.

* We count among our number criminal prosecu-
tors and public defenders alike.

* We decide cases as administrative law judges and
hearing officers.

* We serve the court system as law clerks and court
administrators.

* We defend the government against law suits.
* We counsel agencies, boards and officials.
¢ We draft statutes and regulations.

In short, we enforce . . . we prosecute . . . we defend

... wejudge ... we counsel—and those are just a few
of the things we do. Despite the diversity of our prac-
tices, moreover, we stand on common ground. The tie
binding us all is that we are collectively engaged in the
highest calling afforded by our profession: to preserve
and protect the public. As Louis Brandeis liked to say,
we are “the peoples’ lawyers.”

Yet, even though we represent a large segment of
the legal profession, even though the work we do is

vitally important, all too few of us belong to any bar
associations. In fact, public service lawyers historically
have been underrepresented in bar associations. This
has had unwelcome consequences for all concerned.

While we have much in common with our col-
leagues in the private sector, there are areas in which
our needs are very different from private practitioners.
And all too often, our needs have gone unmet by bar
associations.

So, too, bar associations have suffered. For too long
they were unable to fully represent the wide spectrum
of the profession. How could they, when public service
attorneys—with our unique perspectives—were largely
unheard, our talents untapped?

To address these problems, the New York State Bar
Association recently created the Committee on Attor-
neys in Public Service. The Committee’s job—pure and
simple—is to advance our interests, to serve as a
statewide advocate in our quest for excellence, fairness
and justice. The Committee works to enhance the rele-
vance of all of NYSBA’s services for public service
attorneys.

The Journal you are reading epitomizes everything
the Committee seeks to accomplish. It is of, by and for
public service attorneys. Designed to fill a void—the
absence of a professional publication devoted exclusive-
ly to legal and policy issues affecting the public bar—
the Journal will prove to be an invaluable resource.

Now, of course, | have only given you an overview
of the Committee’s work. But what is most important
for you to know about the Committee is that public ser-
vice attorneys now have a home within NYSBA—a
place where their concerns will be heard and action
taken.

Thus, public service attorneys are at long last begin-
ning to receive the professional recognition and respect
they deserve. A historic change indeed, and because of
it we are able to present to you the premier issue of this
Government, Law and Policy (GLP) Journal. We hope you
enjoy it.

Henry M. Greenberg, vice-chair of the NYSBA
Committee on Attorneys in Public Service, is General
Counsel to the New York State Department of Health.
His previous government positions include law clerk
to Chief Judge Judith Kaye and Assistant U.S. Attor-
ney, Northern District New York.
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Editor's Foreword

Welcome to the inaugur-
al issue of the Government,
Law and Policy Journal. This
joint effort of the New York
State Bar Association’s Com-
mittee on Attorneys in Pub-
lic Service and Albany Law
School’s Government Law
Center will be devoted to
that wide spectrum of pub-
lic law and policy issues
that comprise the work of
lawyers in government and
government-related public service, as well as other
legal and policy matters that are of particular interest to
them. As public sector attorneys well know, these law
and policy issues are also the most fascinating and fun-
damental. These issues are the ones that attorneys, pub-
lic or private, read and think about, discuss on and off
the job and often have strong feelings about: govern-
ment ethics, public health and safety, criminal justice,
civil service, education, consumer protection, the envi-
ronment—ijust to name a few.

Beyond this purpose to focus on such matters, the
aim of the GLP Journal is to do so in a way that is schol-
arly, and yet timely, topical, lively, and accessible. Art-
icles are not only well-researched, referenced and
thoughtful,they are also relatively brief and very read-
able—i.e., interesting, informative, thought provoking
and quickly read and digested. In short, the Journal is
intended to be both enlightening and enjoyable.

We believe this first issue fits that bill. Dedicated to
the theme of government-lawyer ethics, the offerings
reflect the breadth and importance of the field, and do
so by examining some of the most critical—and time-
ly—matters. As a bonus, some of the articles, when
taken together, provide a veritable CLE on the content

and background of government ethics law in New York.

Jeffrey Rosenthal examines the difficulty of iden-
tifying the government lawyer’s client, and Paul
Shechtman tackles the question of confidentiality for
public sector lawyers who advise government officials.
Edward Lazarus takes issue with the criticism that a
book such as his Closed Chambers represents a danger-
ous and unethical threat by a former law clerk to neces-
sary judicial secrecy, and Erwin Chemerinsky proposes
an outline for a clerk’s code of ethics. Patricia Salkin
surveys the special responsibilities of government
lawyers generally, and Sara Osborne explores pro bono
as an additional opportunity for attorneys in govern-
ment to provide public service.

Joseph Bress and Richard Rifkin, respectively, look
at the early years of enforcing New York’s Ethics in

Government Act and of the
possibilities for its future
improvement. Donald
Berens presents a primer on
state ethics rules under the
Public Officers Law, and
Mark Davies and Jennifer
Siegel identify the sources
and content of ethics regu-
lations for municipal attor-
neys throughout the state
and in New York City.

This journal could only be produced, let alone inau-
gurated, with the cooperation and assistance of many
contributors. In addition to the authors, individuals rep-
resenting the New York State Bar Association, the Com-
mittee on Attorneys in Public Service and Albany Law
School were essential to this enterprise. Tricia Alden
and Hank Greenberg, the committee’s chair and vice
chair, were enthusiastic from the outset and provided
the encouragement, guidance and backing that made
this publication a possibility. Patricia Wood of the Bar
Association staff was indispensable in every organiza-
tional and administrative detail; getting to publication
would have been infinitely more confusing and trying
without her. At Albany Law School, Patty Salkin, Direc-
tor of the Government Law Center, was tireless, and her
font of ideas inexhaustible; and Kate Hedgeman, our
student editor, contributed invaluably to the editing
process. Finally, my Associate Editor, Rose Mary Bailly,
was at least an equal partner in the entire process; her
editing, good judgment, long hours and optimism
helped make this production a pleasure. And collective-
ly, we are grateful to the officials of the Bar Association
for their confidence and support.

Vincent Martin Bonventre

Vincent Martin Bonventre, Editor-in-Chief of the
GLP Journal, is Professor of Law at Albany Law
School. He previously served as law clerk to Court of
Appeals Judge Matthew Jasen and Judge Stewart Han-
cock, and as Judicial Fellow under Chief Justice War-
ren Burger. He is editor of State Constitutional Com-
mentary, published annually by the Albany Law
Review.

Rose Mary Bailly, Associate Editor of GLP Journal,
is the Coordinator of the Aging Law and Policy Pro-
gram at the Government Law Center of Albany Law
School. She serves on the Board of Editors of the New
York State Bar Journal and is Contributing Author of
McKinney’s Practice Commentaries on Mental Hygiene
Law.
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Introduction: The Front Line of Public Trust
By Patricia E. Salkin

It is said that there is no
higher calling for lawyers than
service to the public. From the
lawyers who give a few years
to this calling, to those who
dedicate their careers to gov-
ernment and public service,
there is one special tie that
binds: the awesome responsi-
bility of upholding the public
trust and safeguarding the
integrity of government.
Although the ethical conduct
of New York’s legal profession as a whole is regulated
by the Code of Professional Responsibility, public ser-
vice lawyers must wade through a seeming morass of
additional ethics rules, regulations and considerations.
In addition to the numerous “self-regulation” consider-
ations that government lawyers face (e.g., following the
Code of Professional Responsibility, the Public Officers
Law, agency rules and regulations, applicable opinions
of regulating entities and case law), government law-
yers are often called upon to assist other public servants
in choosing the most ethical course of conduct. Further-
more, many government lawyers serve as policy mak-
ers, placing the profession in a special position of
authority, trust and responsibility when it comes to pro-
moting and upholding integrity in government. Lastly,
lawyers are leaders, and when functioning in a position
of leadership, government lawyers must set an exam-
ple, must assist in articulating a vision and must play a
critical role in ethics education.

This essay briefly explores the various roles played
by government lawyers as specifically related to ethics
issues. It likely raises more issues than it answers.
Hopefully, it challenges attitudes reflecting disinterest
or unimportance about the field of government ethics,
demonstrates the cutting edge issues and opportunities
in the government ethics arena, and helps to make the
case for professional organizations, such as the new
Committee on Attorneys in Public Service, to insure
that government lawyers have their own forum to dis-
cuss the unique and at times exciting challenges of pro-
fessionalism and ethics that face them.

The Ethical Conduct of Government
Lawyers

While all lawyers in New York are subject to the
Code of Professional Responsibility,! when lawyers
enter government service, they subject themselves and
their conduct to applicable government statutes and

laws regulating the conduct of government employees.
This is true whether employed at the federal,? state3 or
local* level. Although this would seem straightforward
and identifies a path of laws that might appear easy to
follow, the fact remains that simply following these laws
and rules can at times be a challenge.

The ethics challenges can be at times frustrating. For
example, what happens when a provision in the Code of
Professional Responsibility and a provision in the Public
Officers Law seem to conflict? Are government lawyers
still bound to follow the Code of Professional Respon-
sibility first and foremost? Or must the Code yield to
the ethical requirements contained in the Public Officers
Law? When in conflict, where is a government lawyer to
turn to resolve the dilemma?

The confusion over where to go for guidance on an
ethics question where the lawyer is employed by the
State of New York and the question involves a potential
for conflict between the Code of Professional Respon-
sibility and the Public Officers Law illustrates difficul-
ties that are immediately apparent. The State Ethics
Commission is charged with interpretation of Public
Officers Law for executive branch employees,> and the
Legislative Ethics Committee interprets this same law as
it pertains to legislative employees.¢ Even after the
appropriate entity is identified, the problem remains
that both of these offices have limited jurisdiction to
interpret only the Public Officers Law, not the Code of
Professional Responsibility. Hence, in response to a legal
ethics inquiry made to one of these entities, the analysis
offered in an opinion may be limited to applicable pro-
visions in the Public Officers Law. Moreover, whereas
the opinions of the State Ethics Commission are made
public, distributed to the ethics officers of each state
agency and now made available on-line,” the opinions
of the Legislative Ethics Committee are neither pub-
lished nor routinely made available to the public.

The State Bar Committee on Professional Responsi-
bility also has limited jurisdiction to interpret provisions
of the Code of Professional Responsibility as they relate
to any lawyer, whether employed in the public, private
or non-profit sector. Therefore, that committee would
likely not reconcile an interpretation of the Code of Pro-
fessional Responsibility with a provision in the Public
Officers Law. The opinions of that committee are pub-
lished and made widely available for public consump-
tion through the State Bar Association’s website, publi-
cations of the Association and press releases that are
often reprinted in other law-related newsletters and
sources of information.
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Who, then, is resolving conflicts that arise between
the two sets of laws? In all likelihood that will fall to
the judiciary. For example, in one recent Louisiana case,
a former government lawyer and agency head appealed
to that state’s high court asking the court to specifically
rule on the question of whether the more restrictive
revolving door provision in the state’s ethics law
applied or whether the less restrictive provision in the
state’s Rules of Professional Conduct for lawyers
applied.8 In this closely watched case, the court held:
“By enacting an ethics code which applies to all public
officials and employees, the legislature was not
attempting to regulate the practice of law for attorney
public servants. The legislature was acting under a con-
stitutional mandate to ensure a high ethical standard
for present and former public servants. The ethics code
provisions act on attorneys in their primary role as citi-
zens.”? The court concluded that both the Rules of Pro-
fessional Conduct as well as the state adopted code of
ethics for public servants applied, and that provisions
in the state ethics code would prevail so long as they
did not impede the court’s authority to regulate the
practice of law.10 Although we have not had this nor
similar conflicts addressed squarely by the Court of
Appeals, it is reasonable to assume that where a gov-
ernment law or regulation is more restrictive, it will
likely apply to government lawyers.

Even more frustrating may be the situation for
administrative law judges. Are these judges subject to
the Code of Judicial Conduct as well as to the Public
Officers Law? In New York, the opinions on point sug-
gest inconsistent application of the Code of Judicial
Conduct.! For those administrative law judges who are
also lawyers, layer the Code of Professional Responsi-
bility on top of this, and then add any applicable
agency adopted code of ethics for administrative law
judges!? for a daunting legal analysis.

Government lawyers subject themselves to addi-
tional ethics rules and regulations. It is a constant chal-
lenge since these ethics laws are fluid and change over
time. A required course in law school ten years ago no
longer provides a sufficient base of knowledge in the
field of ethics for government lawyers.13 Public service
lawyers need ongoing opportunities for education and
training. The State Ethics Commission offers an inten-
sive outreach program for education and training on
the Public Officers Law. For state agency attorneys, the
Commission has recently become an accredited pro-
vider for continuing legal education. The articles in this
Journal provide a sampling of myriad ethics laws and
issues. Additional courses and resources geared to gov-
ernment lawyers on a regular basis to reexamine applic-
able provisions of the Code of Professional Responsibil-
ity, the Code of Judicial Conduct, and other non-Public
Officer Law ethics issues that might arise could be a
helpful compliment to the efforts of the State Ethics

Commission. Mandatory continuing legal education
provides a good opportunity for public service lawyers
to focus on this area.

In addition to interpreting these rules for purposes
of self-regulation within the legal profession, govern-
ment lawyers are also called upon to consider ethics
questions that affect non-lawyer public service person-
nel.

Government Lawyers as Counsel

In the public sector, few state government attor-
neys, other than those employed by the Department of
Law, ever litigate a case in court or negotiate a settle-
ment for their client. The vast majority of government
lawyers provide advice and counsel. Ethics is one area
where counseling is often needed. This role puts gov-
ernment lawyers on the front line of safeguarding the
public trust in the actions of our government officials
and public servants. It forces government lawyers to
interpret the language and spirit of the Public Officers
Law and any other applicable rules, opinions or deci-
sions to provide advice about the most appropriate
course of conduct in a given situation.

In the public sector, giving advice on ethics laws
can equate to “tough love.” The Public Officers Law is
merely an outline of minimum requirements to ensure
some basic level of appropriate conduct. This law, like
most others, cannot foresee, and therefore does not
cover, every situation that might arise. It pushes gov-
ernment lawyers to consider scenarios beyond the black
letter law. When the statute and other guidance fail to
address a situation, the attorney must weigh the best
interests of the people of the state with the proposed
action, keeping in mind the goal of avoiding even the
appearance of impropriety. The government lawyer
may be faced with the difficult task of convincing a
public official that even though the law does not pre-
vent a particular course of conduct (e.g., it is a “gray
area”), nonetheless the fact that the proposed course of
conduct will take place within the public sector necessi-
tates other considerations.

A government lawyer’s ability to represent a client
zealously'# in the public sector may be affected by other
ethical considerations, some of which are explored else-
where in these pages. For example, identifying the
“client(s)” of government lawyers is a legal and policy
challenge. Sorting through the questions that arise once
the client is identified, specifically, when and under
what circumstances a conversation between a govern-
ment lawyer and a public sector client may be privi-
leged and confidential is uncertain and can be
frustrating.

State and local ethics officials find that, by and
large, government officials are good, decent, honest
people who truly desire to serve the people and to “do
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the right thing.” If this is true, then why, like lawyers,
are government officials so often the brunt of ethics
jokes? Why, anecdotally do so many citizens articulate
such low expectations of conduct by politicians and
government employees? The legal profession spends a
great deal of time through the organized bars engaging
in projects to enhance the image of lawyers. What
should government lawyers and other officials be doing
to enhance the image of the public sector workforce,
especially since this impression is directly related to citi-
zenry’s belief, trust and support of government? One
approach that has been suggested is encouraging pro
bono service, a possibility that raises its own unique
questions in the public sector. This issue is considered
more fully in another article.

Government Lawyers as Policymakers

The fact that so many lawyers in government func-
tion as policymakers places a great deal of ethics
responsibility and opportunity upon the shoulders of
government lawyers, both in terms of crafting the lan-
guage of the laws and in so doing, leading the way
towards meaningful reform. The 1987 Ethics in Govern-
ment Act was perhaps, “The most wide-ranging politi-
cal reform in the history of our state government. . . .”15
Enacted in large part as a reaction to an ethics scandal
in New York City, the Act should be viewed as the start
of a good faith effort to restore public trust and integri-
ty in government. It should properly be considered as
one means, but certainly not as the end of this goal.
Government lawyers are major players in the executive
and legislative branches’ efforts to modernize, reshape
and amend such laws.

Reform in the area of ethics laws is needed no mat-
ter how good a law might have been when first enact-
ed. Times change, community standards change, and
new situations not initially contemplated arise. For
example, in the case of the Ethics in Government Act,
there has been criticism of the onerous financial disclo-
sure forms all policy makers are required to complete
and file with the State Ethics Commission;16 the reach
of the jurisdiction of the State Ethics Commission was
the subject of an opinion rendered by the Court of
Appeals;!7 and the application of the revolving door
provisions has been seriously called into question
where a change in administration!® brought about the
privatization of certain government functions.!” In addi-
tion, the Temporary State Commission on Local Gov-
ernment Ethics, created as part of the 1987 ethics law
reforms, was mysteriously left to sunset under its legis-
lation.20

Admittedly, the statute does have loopholes and
fails to cover certain situations that may not have been
contemplated at the time of enactment. Furthermore,
the law has been interpreted to preclude certain activi-
ties that could in fact be viewed as in the best interests

of the state.2! Reform may be appropriate. For some, the
necessity may not yet be so great as to warrant reform.
Perhaps it is the fortunate absence in the state of a
major government ethics scandal in recent years. Or,
perhaps it is the politics of ethics law reform, concerns
about opening a can of worms, and of subjecting gov-
ernment as a whole to potential criticism yet another
time.

When it is timely to re-examine the ethics laws, it
will be the government lawyers on the front line, debat-
ing the merits, drafting the language, and negotiating
the bills. This is an awesome responsibility. Once again,
the public trust is in the hands of government lawyers.
This responsibility creates opportunities in the political
arena to help shape better laws by crafting solutions to
the problems already identified, and by foreseeing
potential issues before they arise.

Government Lawyers are Leaders

By their nature, lawyers are leaders. Leadership
comes with responsibility. In the case of government
lawyers, it is a responsibility to the public and to the
government. To lead, a lawyer must communicate and
educate others about the law. Govern-ment lawyers
must themselves be knowledgeable about ethics laws
covering the profession and public sector employees,
and they must share this information with colleagues,
associates and others in the workplace. A good working
knowledge requires constant learning. This might
include keeping abreast of opinions from the State
Ethics Commission (e.g., by periodically checking the
website of the Ethics Commission?2); being aware of
ethics laws and issues that arise in other jurisdictions,
and joining organizations that can provide current
ethics information on a regular basis.?3

Leaders do not wait to be asked to lead—they “just
do it.” Government lawyers might offer proactive semi-
nars on ethics for public sector employees. They might
consider developing short courses and offering them to
those who are willing to listen (and convincing others
that they should spend time refreshing their recollection
on ethical considerations). Leaders are creative. Govern-
ment lawyers should be innovative in their educational
approach. Newspaper articles about ethics situations in
other jurisdictions could be clipped and circulated
“FY1” throughout the office, a subtle way of keeping
ethics considerations in the forefront of employee’s
minds. An annual review of ethics issues and questions
that have arisen in an office could be scheduled, and
agency rules and regulations could be examined for
possible reform.

Conclusion

At the turn of the century there is perhaps no
greater responsibility and challenge confronting public
sector lawyers in New York than that of upholding the
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public trust and integrity in government, through per-
sonal conduct, through counseling others in the public
sector on the appropriate course of conduct, and by
leading the way for education and appropriate reform.
A keen sense of awareness of the unique and diverse
ethics issues facing the public sector, combined with a
proactive leadership strategy to foster a good reputa-
tion for government officials and for government is
demanded of every government lawyer. In the final
analysis, the public trust is in the hands of government
lawyers everyday. It is our responsibility to keep it, to
nurture it and to never wash it away.
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Everyday Ethics: A Practical Guide to Ethics in New York
State Government Under the Public Officers Law

By Donald P. Berens, Jr.

Introduction
Ethical: adj. [from Greek ethos character]

Conforming to accepted professional stan-
dards of conduct

Ethereal: adj. [from Greek aithos fire]
Relating to the regions beyond the earth
- Webster’s Dictionary!

Most human beings, including lawyers, aspire to
attain their higher natures, both in their own eyes and in
the estimation of others. Most lawyers, including govern-
ment lawyers, have a sense of the mundane difficulties
of achieving such fulfillment, both for themselves and for
their clients. Most government lawyers, including this
author, value practical legal advice, both defining the
objective and showing the route to reaching it. Guidance
about the ethical is more valuable than speculation about
the ethereal.

In that spirit, I offer this article—perhaps the first of
a series—in which [ will try to provide a balanced view
of the important ethics standards set forth in Public Offi-
cers Law §§ 73, 73-a and 74. I aim to be nuanced and
accurate, but brief and clear, with sensitivity to the pur-
poses of the statutes, but with flexibility to deal with the
realities of individual cases.

There is too much to cover in one article. Indeed, the
New York State Ethics Commission has in 11 years pub-
lished over 250 formal advisory opinions and has issued
an even greater number of unpublished informal opin-
ions. Separate articles might be devoted to the history
and purpose of New York State ethics laws, the structure
and function of the Commission, financial disclosure,
conflicts of interest, outside activities, gifts and hono-
raria, post-employment restrictions and the enforcement
procedures used by the Commission. This article will
simply highlight the most prominent provisions of the
statutes.

Coverage

“To create a public scandal is what’s
wicked.”

- Moliere?

The provisions of Public Officers Law (POL) §§ 73,
73-a and 74 cover the four statewide elected officials,
state executive branch officers and employees, the 211
members of the legislature, legislative employees and

certain political party chair-
persons. They do not cover
judges or judicial branch

| employees. The Legislative
Ethics Committee adminis-
ters the POL provisions
applicable to members of the
legislature and legislative
employees. The Ethics Com-
mission administers those
provisions applicable to
about 250,000 persons, con-
sisting of most state execu-
tive branch officials, officers
and employees, including members, officers and employ-
ees of public benefit corporations, public authorities and
commissions at least one of whose members is appointed
by the governor. The officers, members and directors of
boards, councils, commissions, public authorities and
public benefit corporations, who are uncompensated or
receive no more than per diem compensation, are not sub-
ject to the requirements of POL § 73.3 For simplicity,
unless the context requires more precision, I will use the
term “state employee” or “employee” to refer to officers
and employees of the executive branch of the state and of
those public benefit corporations, public authorities and
commissions covered by any of the ethics provisions of
the POL.

Conflicts of Interest
“No man can serve two masters.”
- Matthew 6:244

Conlflicts of interest for state employees are governed
by statute, in terms which are sometimes specific and
other times general, and by regulation.

POL § 73 specifically forbids state employees to
receive or enter into any agreement for compensation for
services to be rendered in any matter before any state
agency, where the compensation is to be dependent or
contingent upon any action by the agency regarding any
license, contract, ruling or other benefit.>

The law forbids full-time state employees to receive
or enter into any agreement for compensation for the
appearance or rendition of services by the employee or
another against the interest of the state in relation to any
case before the Court of Claims.6

The statute forbids state employees, any firms of
which they are members, or any corporation of which
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10% or more of the stock is owned or controlled by such
an employee, to sell any goods or services worth over
$25 to any state agency unless pursuant to contract let
after public notice and competitive bidding.”

The law forbids state employees to receive certain
gifts.8 This will be discussed in some detail below.

The law forbids state employees, other than in the
proper discharge of official duties, to receive or enter into
any agreement for compensation for the appearance or
rendition of services by the employee or another in rela-
tion to any matter before a state agency in connection
with:

1. The purchase, sale, rental or lease of real property,
goods or services, or a contract therefor, from, to
or with any such agency;

2. Any proceeding relating to rate making;

3. The adoption or repeal of any rule or regulation
having the force and effect of law;

4. The obtaining of grants of money or loans;
5. Licensing; or

6. Any proceeding relating to a franchise provided
for in the Public Service Law.?

Nothing in the Public Officers Law, any other law or
disciplinary rule shall be construed to prohibit any firm,
association or corporation of which a state employee is a
member, associate, retired member, of counsel or share-
holder from appearing, practicing, communicating or
otherwise rendering services in relation to any matter
before a state agency, where the state employee does not
share in the net revenues resulting therefrom.10 However,
a state employee who is a member, associate, etc. of a
firm, etc. which is appearing or rendering services in
connection with any of the six sorts of matters listed in
the immediately preceding paragraph shall not orally
communicate as to the merits of the matter with the
agency concerned.!!

In addition to the specific prohibitions of POL § 73,
there are general rules and standards set forth in POL §
74.

The general rule with respect to conflicts of interest
forbids a state employee to have any interest, financial or
otherwise, direct or indirect, or to engage in any business
or transaction or professional activity or to incur any
obligation of any nature which is in substantial conflict
with the proper discharge of the employee’s duties in the
public interest.12

The general standards include the following:

1. No state employee should accept other employ-
ment which will impair the employee’s indepen-

dence of judgment in the exercise of his or her
official duties.13

2. No state employee should accept employment or
engage in any business or professional activity
which will require disclosure of confidential infor-
mation gained by reason of the employee’s official
position.14

3. No state employee should disclose confidential
information acquired in the course of official
duties nor use such information to further his or
her personal interests.1>

4. No state employee should use or attempt to use
an official position to secure unwarranted privi-
leges or exemptions for the employee or others.16

5. No state employee should engage in any transac-
tion as agent of the state with any business entity
in which the employee has a financial interest that
might reasonably tend to conflict with the proper
discharge of official duties.l”

6. A state employee should not by conduct give rea-
sonable basis for the impression that any person
can improperly influence the employee or unduly
enjoy favor in the performance of official duties,
or that the employee is affected by kinship, rank,
position or influence of any party or person.18

7. A state employee should abstain from making
personal investments in enterprises which he or
she has reason to believe may be directly involved
in decisions to be made by the employee or which
will otherwise create substantial conflict between
the employee’s duty in the public interest and his
or her private interest.1?

8. A state employee should endeavor to pursue a
course of conduct which will not raise suspicion
among the public that the employee is likely to be
engaged in acts that are in violation of his or her
trust.20

9. No full-time state employee, no firm or associa-
tion of which such an employee is a member, and
no corporation substantially owned or controlled
directly or indirectly by such an employee, should
sell any goods or services to any person which is
licensed or whose rates are fixed by the state
agency in which the employee serves.2!

Outside Activities

“He who hunts two hares leaves one and
loses the other.”

- Japanese Proverb??

In addition to the specific statutory restrictions on
conflicts of interest, the Executive Law requires the Ethics
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Commission to promulgate regulations governing the
outside activities of state employees.2? Highlights of the
resulting regulations follow.

No head of a state department, individual who
serves as one of the four statewide elected officials, indi-
vidual who serves in a policy-making position or mem-
ber or director of a public authority (other than a multi-
state authority), public benefit corporation or
commission at least one of whose members is appointed
by the governor shall serve as an officer of any political
party or political organization or as a member of any
political party committee including political party district
leader (however designated) or member of the national
committee of a political party.2+

No individual who serves in a policy-making posi-
tion on other than a nonpaid or per diem basis, or who
serves as one of the four statewide elected officials, shall
hold any other public office or public employment for
which more than nominal (usually $4,000 per year) com-
pensation is received without, in each case, obtaining
prior approval from the Ethics Commission.?> Nor shall
such an individual engage in any private employment,
profession or business or other outside activity from
which more than nominal compensation is received or
anticipated without, in each case, obtaining prior
approval from the Ethics Commission.? If such an indi-
vidual receives or anticipates more than $1,000 but less
than $4,000 annual compensation from an outside activi-
ty, the prior approval of a proper authority is required,
usually from the head of the employing agency; the
Ethics Commission reviews such applications from the
four statewide elected officials and agency heads.?” No
such individual shall serve as a director or officer of a
for-profit corporation or institution without, in each case,
obtaining prior approval from the Ethics Commission.2

The boards, councils, commissions, public authorities
and public benefit corporations whose officers, members
or directors are subject to the financial disclosure require-
ments of POL § 73-a but are not subject to the require-
ments of POL § 73 by virtue of their uncompensated or
per diem compensation status, shall adopt a code of ethi-
cal conduct covering conflicts of interest and business
and professional activities, including outside activities, of
such officers, members or directors both during and after
their public service with such entities.??

Gifts

“We sincerely hope and expect that Govern-
ment employees cannot be bought for a
lunch.”

- Donald E. Campbell30

The New York statute provides that no state employ-
ee shall, directly or indirectly, solicit, accept or receive
any gift having a value of $75 or more under circum-

stances in which it could reasonably be inferred that the
gift was intended to influence the employee, or could
reasonably be expected to influence him or her, in the
performance of official duties or was intended as a
reward for any official action by the employee.3!

The Ethics Commission has interpreted the law
applicable to gifts. A gift includes any thing of value in
any form. Gifts are valued at fair market value, that is,
retail cost of purchase. Reciprocity, either offered or actu-
al, does not reduce the value of a gift; for example, an
employee’s promise to buy the second lunch, even if ful-
filled, does not reduce the value of the first lunch provid-
ed by the donor. Gifts will be aggregated during any 12-
month period, so the $75 threshold may not be evaded
by splitting gifts.32

Gifts of $75 or more from any of certain sources are
impermissible. Any of the following individuals or non-
governmental entities is a disqualified source.

1. One which is regulated by, or regularly negotiates
with, appears before other than in a ministerial
matter, does business with or has contracts with
the state agency with which the state employee is
affiliated.

2. One which lobbies or attempts to influence action
or positions on legislation or rules, regulations or
rate making before the state agency with which
the state employee is affiliated.

3. One which is involved in litigation adverse to the
state, with the state agency with which the state
employee is affiliated, and no final order has been
issued.

4. One which has received or applied for funds from
the state agency with which the state employee is
affiliated, including participation in a bid on a
pending contract award, at any time during the
previous year up to and including the date of the
proposed or actual gift.

5. One which seeks to contract with a state agency
other than the agency with which the state
employee is affiliated when the employee’s
agency is to receive the benefits of the contract.3?

The following gifts are permissible.

1. An invitation to attend occasional personal, fami-
ly or private events or functions with no or a de
minimus nexus to the state, where the state
employee receives only that received by other
invitees.

2. Any thing given by a person or entity with a fam-
ily or personal relationship with the state employ-
ee when the circumstances make it clear that it is
the personal relationship, rather than the recipi-
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ent’s state position, that is the primary motivating
factor.

3. Unsolicited advertising or promotional material
of little intrinsic value.

4. Presents which are modest, reasonable and cus-
tomary, given on special occasions, such as mar-
riage, illness or retirement.

5. Awards and plaques which are publicly presented
in recognition of state service or non-job-related
service to the community.

6. Meals received when a state employee serves as a
participant or speaker in a job-related professional
or educational program, and meals are made
available to all participants.

7. Modest items of food and refreshments, offered
other than as part of a meal.

8. An invitation to a statewide elected official or to a
state agency head to attend a function or event in
his or her official capacity sponsored by any per-
son or organization.

9. Under certain circumstances, a state employee
may receive or accept meals, entertainment or
hospitality valued at $75 or more from a disquali-
fied source; such a gift is permissible when the
appearance, attendance, presence or participation
of the state employee is for a state agency pur-
pose and related to his or her official duties; how-
ever, under no circumstances may travel or lodg-
ing be included.3

Gifts, even those under $75, might violate the Code
of Ethics applicable to state employees.3>

Honoraria and Reimbursement for Travel
Expenses

“It is a dangerous thing to accept gifts: for
two days after come requests.”

- Henry Cardinal Manning36

The Ethics Commission regulates the receipt of hon-
oraria and reimbursement for travel expenses.3” An hon-
orarium includes a payment to a state employee for ser-
vices not related to the employee’s official duties which
is made as a gratuity, award or honor, for example, for
delivering a speech, writing an article or attending a con-
ference.? It also includes a payment made to or on
behalf of a state employee for travel expenses incurred
but not related to the employee’s official duties.3® Pay-
ment in lieu of an honorarium to a state general fund,
rather than to a state employee, for services related to the
employee’s official duties is permissible and is regulated
separately.*0 Reimbursement for travel expenses related
to the employee’s duties is also regulated separately.#!

A state employee may not accept an honorarium for
services rendered for or on behalf of a disqualified
source. Nor may such an employee accept reimburse-
ment for travel expenses from a disqualified source. A
disqualified source is an individual who, or an organiza-
tion, or any of its officers or board members, which:

1. Isregulated by, or regularly negotiates with,
appears before other than in a ministerial matter,
does business with or has contracts with, the
employee or the state agency employing the state
employee; or

2. Attempts to lobby or to influence action or posi-
tions on legislation or rules, regulations or rate-
making before the employee or the state agency
employing the state employee; or

3. Isinvolved in litigation adverse to the state, with
the employee or the state agency employing the
state employee, and no final order has been
issued; or

4. Has received or applied for funds from the state
agency employing the state employee at any time
during the previous year up to and including the
date of the proposed receipt of the honorarium.#

A state employee may accept an honorarium if all of
the following conditions are met:

1. Itis not to be received for services rendered for or
on behalf of a disqualified source; and

2. The service for which it is offered is not part of
the employee’s state duties; and

3. State personnel, equipment and time will not be
used to prepare for delivery of a speech or to ren-
der a service for which the honorarium is to be
received; and

4. The state agency employing the state employee
does not pay the travel expenses of the employee
and the sole purpose of the travel was to perform
the service for which the honorarium is offered;
and

5. The service for which the honorarium is offered is
not performed during the employee’s state work
day or, if during the work day, the employee
charges accrued leave (other than sick leave) to
perform the service.%3

State employees may accept reimbursement for trav-
el expenses related to the employee’s official duties if all
of the following conditions are met:

1. The employee files a prior written request; and

2. The travel is for a state agency purpose or the
travel will increase the employee’s knowledge
which would benefit the agency; and
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3. The proper authority approves reimbursement
pursuant to the regulation; and

4. The expenses, if not reimbursed, could be paid by
the agency according to its procedures; and

5. The reimbursement would be at a rate not greater
than the agency would pay under its travel rules
unless otherwise specifically approved by the
proper authority; and

6. The reimbursement for food and lodging at the
destination is provided for no longer than the
employee is reasonably required to be there and is
only for the employee; and

7. The reimbursement is not received from a non-
governmental disqualified source.4

There are required procedures to seek approval of
and report honoraria and reimbursement of travel
expenditures.#

Certain academic employees of the State University
and City University of New York are exempt from the
limitations on the receipt of honoraria and reimburse-
ment for travel expenses to the extent that the publica-
tion of books and articles, delivery of speeches or attend-
ing meetings or conferences are within the employee’s
academic discipline.46

Post-Employment Restrictions

“Nice work if you can get it, and you can
get it if you try.”
- Ira Gershwin®

There are two so-called “revolving door” restrictions
on former state employees: the two year bar and the life-
time bar.

The two year bar provides that no person who has
served as a state employee shall within two years after
the end of such employment appear or practice before
the state agency or receive compensation for any services
rendered by such former employee in relation to any
case, proceeding, application or other matter before such
agency.48

The lifetime bar provides that no person who has
served as a state employee shall after the end of such
employment appear, practice, communicate or otherwise
render services before any state agency or receive com-
pensation for any services rendered by such former
employee in relation to any case, proceeding, application
or transaction with respect to which the former employee
was directly concerned and in which he or she personal-
ly participated during the period of state employment, or
which was under his or her active consideration.*

These revolving door restrictions do not apply to
non-policy-making employees whose state employment
was terminated from January 1995 to April 1999 because
of economy, consolidation or abolition of functions, cur-
tailment of activities or other reduction of the state work
force.® Nor do they apply to persons carrying out duties
as an elected official or employee of a federal, state or
local government or one of its agencies.5! Nor do they
apply to certain former temporary state employees per-
forming routine clerical, mail, data entry or other similar-
ly ministerial tasks.52 The restrictions do not apply to for-
mer state employees who render services, certified as
required, to address a state agency’s Y2K problem.>3
Finally, the revolving door restrictions do not apply to
persons engaged in certain litigation activities, other than
the provision of legal representation, provided that the
Attorney General has certified that the services are ren-
dered on behalf of the Attorney General’s client and that
the former employee has expertise, knowledge or experi-
ence which is unique or outstanding or which would
otherwise be generally unavailable at comparable cost to
the client.>*

The Ethics Commission has devoted many opinions
to revolving door issues, including;:

e For the two year bar, what is the employee’s for-
mer state agency, particularly where a large agency
has quasi-independent constituent parts, where
the employee was lent to another agency, or where
there has been a reorganization?%

* For both bars, what is the meaning of “appear,”
“practice,” “communicate” or “otherwise render
services” before a state agency or in relation to a
matter?5

* For both bars, what may the former employee’s
current law partners or other colleagues do which
the former employee may not?>7

e For the lifetime bar, what constitutes a single “case,
proceeding, application or transaction?”58

¢ For the lifetime bar, what involvement in a matter
makes it one with respect to which the employee
“was directly concerned and in which he or she
personally participated during the period of his or
her service or employment, or which was under
his or her active consideration”?

Financial Disclosure

“Whatever one may think of the intrusive-
ness of financial disclosure laws, they are
widespread . . . and reflect the not unreason-
able judgment of many legislatures that dis-
closure will help reveal and deter corruption
and conflicts of interest.”

- Circuit Judge Wilfred Feinberg®®
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State employees designated by their appointing
authority as policymakers (currently about 11,650 per-
sons) and state employees receiving annual compensa-
tion in excess of the job rate of SG-24, currently $62,346,
(about 4,750 additional persons) must file an annual
statement of financial disclosure with the Ethics Com-
mission, usually on May 15th of each year.6! The statute
provides the verbatim text of nineteen numbered ques-
tions which, with lettered subparts, amount to 27 ques-
tions in all.®2 The questions seek information about the
employment, profession, income and assets of the filer
and the filer’s spouse and unemancipated children. In
addition to information identifying the filer and the state
employment, the questions require disclosure of the fol-
lowing items, among others.

1. Names of any spouse or children.

2. Certain positions, whether compensated or not,
held by the filer, spouse or children in organiza-
tions, and the name of any state or local agency
which regulates the organization, with which it
does regular and significant business, or before
which it has non-ministerial matters.

3. Employment, business or professional activities of
the filer, spouse and children, and the name of
any state or local agency which licenses or regu-
lates the activity, with which there is regular and
significant business, or before which there are
non-ministerial matters.

4. Certain financial interests in government con-
tracts, held by the filer, spouse or children or by
partnerships or corporations controlled by any of
them.

5. Positions held by the filer as an officer of any
political party or political organization, as a mem-
ber of any political party committee, or as a politi-
cal party district leader.

6. Description of the filer’s practice of law, licensed
real estate brokerage or agency, or a profession
licensed by the Department of Education.

7. Sources of certain gifts and sources of certain
reimbursement for travel-related expenditures
and for activities related to the filer’s official
duties.

8. Interests held by the filer in certain trusts, estates
or other beneficial interests, including certain
retirement plans and deferred compensation
plans.

9. Terms of, and parties to, certain agreements
between the filer and another concerning employ-
ment of the filer after leaving state employment.

10. Terms of, and parties to, certain agreements for
continuation of payments or benefits to the filer
from a prior employer.

11. Sources and amounts of income for the filer and
spouse during the preceding taxable year and cer-
tain sources of deferred income for the filer fol-
lowing the close of the calendar year for which
the report is filed.

12. Certain assignments of income.

13. Certain securities, interests in real property, notes
or accounts receivable, and other investments
held by the filer or spouse.

14. Certain liabilities of the filer or spouse.

Most of the information on statements of financial
disclosure is available for public inspection. However,
information about values or amounts shall remain confi-
dential. Moreover, certain sensitive information, such as
the identity of family members of public safety officials
who may be subject to threats, may be deleted from the
copies available for public inspection.63

State employees who have not been designated as
policymakers, but who are otherwise required to file
statements of financial disclosure by reason of receipt of
compensation earned at a rate in excess of the SG-24 fil-
ing rate, may be exempted from such requirement. The
Ethics Commission may in its discretion grant the
exemption where the public interest does not require dis-
closure and the applicant’s duties do not involve the
negotiation, authorization or approval of:

(i) contracts, leases, franchises, revocable consents,
concessions, variances, special permits or
licenses;

(ii) the purchase, sale, rental or lease of real proper-
ty, goods or services, or a contract therefor;

(iii) the obtaining of grants of money or loans; or

(iv) the adoption or repeal of any rule or regulation
having the force and effect of law.64

Conclusion

“Conscience is the inner voice that warns us
that someone may be looking.”

- H. L. Mencken®s

The Public Officers Law sets forth minimum stan-
dards of ethical conduct for state officers and employees.
It does not prohibit higher standards. In fact, other stan-
dards in addition to those of the POL may be required,
particularly for many licensed professionals, including
lawyers. Of course, the Code of Professional Responsibil-
ity applies to state government lawyers. Particular gov-
ernment agencies may promulgate standards of conduct
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supplementing for their employees the general standards
applicable to all. Individual employees may choose to be
bound by stricter codes of ethics arising from personal,
moral or religious norms of their own. And some may be
guided by yet a different rule of thumb: “Even if the
ethics laws might permit this, would I do it if an inves-
tigative reporter knew about it?”

I'hope to write future articles in this journal provid-
ing more details about the topics synopsized here and
the application of the POL standards to specific
examples.

The Ethics Commission cannot answer questions
about standards other than those of the Public Officers
Law. But it is eager to help the state’s employees and for-
mer employees to answer questions about that law.
Those seeking advice, either formal or informal, are wel-
come to contact the Commission.
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The Ethics in Government Act: The Early Years

By Joseph M. Bress

The New York State
Ethics in Government Act,
enacted into law in 1987, is
one of the more important
legacies of Governor Mario M.
Cuomo. It was passed and
signed into law after Gover-
nor Cuomo had advocated for
several years for its passage, a
gubernatorial veto because of
the weaknesses in the origi-
nally passed bill, much media
coverage and gubernatorial
persistence.! The Act provides the citizens with the abil-
ity to hold its public officials and employees in the
Executive Branch accountable to act with integrity in
carrying our their responsibilities without conflicts of
interest, real or apparent.2

The law was born out of scandals in New York City
and in New York State and after the establishment of
the “Feerick” Commission to investigate the quality of
existing laws covering integrity in government and
campaign financing.3 For the first time in New York, a
State Ethics Commission was created to interpret,
implement and enforce the ethics law for employees in
the Executive Branch of New York as well as in public
authorities and the public university systems. The Com-
mission may issue binding opinions on the application
of the law, investigate complaints and fine individuals
for violations as well as refer matters for criminal viola-
tion.# And, it also is responsible to collect and audit
financial disclosure statements, which are available to
the public to review for possible conflicts of public offi-
cials and employees between their private investments
and earnings and their public responsibilities.

It is important that an ethics law of such scope and
impact be implemented in a manner which not only
reflects its intention and purpose, but also is sensitive to
the effect that enforcement has on the public employee
as well as on the public. The State Ethics Commission
was vested with the responsibility to do that.> As with
any new entity created by law, the initial actions will
establish the credibility and acceptability of the law and
the people who enforce it. The Commission understood
this responsibility and set a tone with a balance of edu-
cating people to their ethical responsibilities, enforcing
the law (with penalties if necessary) and seeking
changes where the law may not have recognized the
realities of everyday implementation or impact.

The Commission at its creation had to build its
infrastructure from scratch—find office space, person-
nel, and equipment—in addition to its equilibrium.
Although the law was enacted in 1987, the Commission
and staff were not appointed until mid-1988, several
months before the law was to take effect on January 1,
1989. The startup of the Commission involved no less
the difficulties and concerns of any new business. While
the intricacies of the law immediately had to be ad-
dressed, so were the questions of location, furniture,
computers and office infrastructure of primary concern.
As the Commission built its infrastructure, it also had
to address some difficult questions of statutory con-
struction right after its appointment and before the
effective date of the law.

The immediate question with which the Commis-
sion had to wrestle was whether the public employees
and officers who had left state employment before Janu-
ary 1, 1989 were covered by the two-year and lifetime
revolving door provisions on and after that date.6 This
question clearly would be a test for the Commission’s
acceptability.

The new law was much more restrictive than the
previous law (and most other laws in the country) and
prohibited appearances for two years after termination
of any former employees or officers before their former
state agency or for a “lifetime” before any agency on a
matter in which they were directly concerned and per-
sonally participated.” Some state employees determined
that if they left employment between the enactment of
the law in 1987 and the effective date of the law in 1989,
the revolving door provisions of the new law would not
cover them at all. Other individuals were considering
leaving by December 31, 1988 to avoid the application
of the law and now were depending on the Commis-
sion to affirm that view.8 Therefore, this question had to
be answered as soon as the Commission could.

From the start and for the Commission throughout
the period I was associated with it, it looked at each
question before it from several points of view: the clear
letter of the law, the careful application of the facts to
the law, the reasonableness of such an application, and
common sense in the result. The Commission knew
from the beginning its initial actions would set a tone
and balance for its action. Compliance with the law
depended on the confidence and trust both the public
and covered employees had in the Commission’s
actions. There was no illusion, however, the first year of
implementation would be a judicial test of the law and
of the Commission’s performance.
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“Revolving Door”

In this instance of the application the new “revolv-
ing door” provision to individuals who left state agen-
cies before the effective date of the law, the Commission
reviewed the language in the bill which was passed and
strictly constructed the language in the Ethics in Gov-
ernment Act. In this case, the Act was clear and reason-
ableness or common sense could not change the result.

The new ethics law “revolving door” provision
applied to legislative employees only if they terminated
employment with the state on or after January 1, 1989.9
The law contained no similar provision for state officers
and employees. The Commission determined that state
officers and employees, therefore, were covered by the
two-year and lifetime “revolving door” bar regardless
of the date of their termination. The count was simple:
if an individual left before January 1, 1989, the two
years were counted from the date of such termination
and the balance left after January 1 was covered by the
two year bar.10 The “lifetime” bar would apply to all
former employees and officers, even though no such
prohibition existed before January 1, 1989 and termina-
tion of appointment had occurred prior to that.1! The
Commission knew this first opinion with its impact on
individuals who left before the effective date of the Act
would be controversial and litigated.

Of course, litigation followed. The Commission’s
opinion was rejected by the New York Supreme Court,
which led to headlines saying that “[the ruling] could
leave a gaping hole in the state’s new ethics law. . . .”12
This was not an encouraging sign that we could expect
immediate acceptability of the law. No ethics law can
have a positive impact on its constituency without
acceptability, whether based on legal decision or com-
munity compliance. The Appellate Division did reverse
and the New York Court of Appeals affirmed.13 The
potential gaping hole was closed. The Forti decision
provided the Commission with the credibility it needed
for its actions, controversial as they might be at first
blush.14

Coverage of Non-Paid or Per Diem
Board/Council Members

Soon after its first advisory opinion, the Commis-
sion was faced with another knotty question as to
whether the new § 73 of the Public Officers Law cov-
ered non-paid or per diem members of state boards or
councils. The issue once again required interpretation of
statutory language and its application to individuals
serving in these positions. The issue presented the
Commission with a conflict within the language of the
law rather than a clear statute to apply. Section 73 pro-
hibitions (including the “revolving door”) would apply
to non-paid or per diem members of a number of boards,

councils and commissions if the Commission resolved
the inherent conflict against these individuals.

State officer or employee was defined originally as:

(i) officers and employees of state departments,
boards, bureaus, divisions, commissions, coun-
cils, or other state agencies;

(ii) members or directors of public authorities . . .
public benefit corporations and commissions at
least one of whom is appointed by the governor,
who receive compensation other than on a per
diem basis . . .15

While members of Commissions who were com-
pensated on a per diem basis might not be covered by §
73, Board and Council members even if non-paid or
paid on a per diem basis were. The Commission could
not simply apply the clear letter of the law without an
unreasonable result or one that did not appear to meet
the common sense test. First, there was a clear conflict
as to whether Commission members excluded from §
73 in subdivision (iv) were different than those under
subdivision (iii) of § 73(1)(i). And, it was clear that non-
paid or per diem Board and Council members would be
covered by all the provisions of § 73.

The result of covering members of such entities
(where in effect no compensation was received) would
limit the service of public citizens who were called
upon to contribute their knowledge and experience to
the government. This could not have been an intended
result and the counsel to the governor indicated in a let-
ter to the Commission that there was a lack of clarity in
the language of the statute and no desire to “place an
undue burden on people volunteering their services.”16
What should the Commission do? Normally one would
recommend that the legislature amend the law and fix
the anomaly.

This was the second advisory opinion to be consid-
ered before the effective date of the new ethics provi-
sions. If the Commission did not reach a decision before
January 1, 1989 or it reached an unfavorable decision
from these members view, a number of resignations
were expected before January 1 from these state agen-
cies.1” Deferring merely to legislative action would have
led to the anticipated resignations and ensuing confu-
sion in the administration of the different boards and
councils involved.

The Commission did look at the reasonableness of
the law, the inherent conflict internally, the outcome
which was both unanticipated by those involved in the
law’s passage and the unreasonable result of covering
some unpaid or per diem members of certain entities
and not others.18 It found that it was not a justifiable
result to treat the board and council members who were
not regularly compensated differently than the directors
and board members of public authorities, commissions
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and public benefit corporations. The real question was
how to resolve the anomaly when the legislature was
not in session and would not be expected to act within
a short period of time after January 1, 1989 to guarantee
that the pending resignations would not occur.

This is when the ethics law had to be implemented
with an understanding of its unreasonable impact, need
for change and a compromise to assure that the Com-
mission did not make law by its action. The result could
be viewed as “splitting the baby” or, as some asserted,
outside the authority of the Commission. Here some
special wisdom had to be brought to bear to permit the
process of government to continue without disruption
and without compromise to the promise of integrity of
government.

The Commission determined to suspend its
enforcement of the law against the members of boards
and councils who received per diem payments or no
compensation until March 1, 1989. The suspension
would continue until June 30, 1989 if these boards and
councils adopted and filed a code of conduct with the
Commission that was not less restrictive than the § 73
in effect before January 1, 1989, contained limitations
for “revolving door” post-service appearances and pro-
vided a procedure for enforcement. The Commission
also recommended that the governor and legislature
clarify the law during the suspension and make it
retroactive to January 1, 1989.

While the opinion may have raised some issues for
the future for the affected boards and councils, no one
determined to litigate the question.’® The Commission
took action to suspend its enforcement of the law con-
cerning certain entities. Was the Commission empow-
ered to implement such a suspension? Reason and com-
mon sense called for it. And, the ability of enforcement
which the Commission could have otherwise done
(even though the law was not clear) implies the ability
to decide not to enforce in appropriate cases.

This opinion, in my judgment, demonstrated the
understanding of the Commission that its responsibility
was not simply to enforce the law without considera-
tion of the consequences. That responsibility required
judiciousness and intelligence as well—to assure that
the ethics law was seen as fair and reasonable rather
than strictly applied without thought of the
consequences.

Financial Disclosure

The Commission was given the opportunity many
times to set a tone in the application of the ethics law
with a balance of enforcement and reasonableness. This
time the question was raised as to the application of the
financial disclosure requirements of the law to faculty at
the State and City Universities of New York. One could
say financial disclosure led to a potential clash between

academic freedom and governmental exercise of
authority.

When the Commission was first created, one of its
duties was to collect and review financial disclosure
statements required by law. The requirement to file was
simple: if you earned more than $30,000, one had to file
unless you were specifically exempted under statutory
criteria set out in the law.20 The salary threshold was
too low and covered literally tens of thousands of
employees. The Commission staff engaged in an inten-
sive effort to review many thousands of requests for
exemptions from filing financial disclosure statements.

As mentioned before, initial infrastructure is as
important as original implementation of the law. While
office space and office materials were still being created,
boxes upon boxes of exemption requests were filed,
annotated and reviewed as quickly as possible. The first
financial disclosure filing deadline was May 15, 1989
and individuals wanted to know whether filing was
required—and if it was, they were considering litigation
(which followed in some cases).

The staff reviewed these thousands of requested
exemptions, acted upon them, developed a specific
computer database for all employees (required to file as
well as not required to file) and completed its task with
little time to spare. Over 22,000 individuals initially had
to file financial disclosure statements.?! The question of
a filing waiver for faculty who earned over the thresh-
old became a critical question for the public institutions
of higher education in New York.

The argument of the State University and City Uni-
versity as well as the unions representing the faculty
centered around the competitive disadvantage which
the universities would face in trying to attract talent
throughout the country from universities and colleges
where no such requirement to file financial disclosure
statements existed. The Commission looked at how
other universities handled conflicts of interest for its
faculty, which was the topic of a number of articles at
that time.22

Most institutions of higher education did have poli-
cies governing faculty conflicts of interest, especially in
the public sector. The real question faced by the Com-
mission was the requirement of faculty to file the 12-
page, 19-question form required of state employees and
policymakers who exercised much different authority
and influence.23

The Commission again looked at the best way to
effectuate the law with a balance of assuring integrity in
the business of government with credibility to the peo-
ple covered by it. The Commission determined that fac-
ulty who earned over the threshold had to file some
financial information, even though they were a unique
category of public employee. The issue of conflict of
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interest as to outside earnings and honoraria, particu-
larly in the research and grant areas, was enough to
convince the Commission to exercise some responsibili-
ty regarding the subject.2* Much debate had been occur-
ring generally in the academic world at that time about
conflicts of interest of faculty, their research, entities
paying grants for research and the people they em-
ployed to perform that research. The Commission delib-
erated on this issue while the academic community
itself nationwide was asking how to protect against aca-
demic conflict of interest.

Again, the power to grant a waiver, from the Com-
mission’s perspective, permitted the granting of a par-
tial waiver. And that is what it did. All faculty who earn
over the salary threshold must file a simple statement,
listing any outside employment and sources of outside
lecture fees and honoraria. No amounts or category of
amounts were required. For faculty who apply for
research grants, additional information must be filed,
including listing of directorships, etc., spouse’s employ-
ment and a list of stocks owned by the faculty member
and spouse. No amounts are required here either.25

Conclusion

Through its history, and to the present, the Com-
mission accomplishes its task only if the constituencies
to which it is responsible give its actions credibility,
respect and compliance. To accomplish that the Com-
mission must recognize the realities within which an
ethics law operates and attempt to address them with-
out compromising the law. And, if required, it must try
to obtain a change in the law.26

The examples of its earliest opinions illustrate the
balance and practicality the Commission from its incep-
tion has brought to the implementation of the new
ethics law. The Commission has had before it disparate
issues ranging from vaccine technology to mass transit
“smart cards” to interests in racehorses to academic
freedom. The same law has to accommodate these dis-
parate areas. One can review the many opinions which
exist now and see that the Commission has strictly con-
strued the “revolving door” and other provisions where
the language gave it no latitude. In other cases, it
applied common sense and thoughtfulness to the appli-
cation of a law which has a wide impact in areas unan-
ticipated when passed. And, the law has been improved
based on the Commission’s determination to achieve
change where change made most sense.

The basic thrust of the Commission has always
been education as a first and necessary responsibility.
The intent was for people to understand their obliga-
tions and be aware of how to incorporate them into
their everyday working and private life. Enforcement
and punitive measures existed, but they were not con-

sidered the primary tool to provide people with an
understanding and appreciation of the law.

The purpose of law cannot be forgotten. Governor
Cuomo summed this up succinctly:

Our goal is to build the strongest possi-
ble relationship of trust and confidence
between the people and government.
Because special powers are wielded by
those in government, because govern-
ment should set an example, because
government spends other people’s
money, and because history teaches the
potential for abuse and favoritism, the
public has a right to hold public offi-
cials to an especially high standard of
ethical conduct.?”

The public depends on the Commission to do that
for it. I believe the Commission from its beginning has
adhered to this goal as it applied a new ethics law with
balance and judiciousness. I hope others agree.
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Reflections on Improving the Ethics Law

By Richard Rifkin

In the early 1980s, New
York City had a popular
mayor, Edward Koch, who, it
seemed, could be elected for-
ever. So it came as quite a
shock to the populace when
Donald Manes, the Borough
President of Queens and a
political friend and ally of the
mayor, was found dead from
a self-inflicted act.

The investigation that fol-
lowed exposed a variety of
sordid activities that constituted a major governmental
scandal. These activities had been unknown to the
City’s citizens and were almost certainly unknown to
Mayor Koch, an official whose integrity was never open
to serious question.

The unfolding details revealed what became known
as the “Parking Violations Bureau Scandal.” They are
far too complex and detailed to be recounted here.
What is significant for our purposes was the response.
Primarily, there was a loud cry to do something to clean
up government. The newspapers were filled with edito-
rials calling for action, including action on the part of
the state legislature. A commission headed by Michael
Sovern of Columbia Law School was appointed, and it
submitted a set of rather comprehensive recommenda-
tions. One featured recommendation was a call for
enactment by the state legislature of a new ethics law.
When the Sovern Commission’s recommendations were
ignored, a second commission headed by John Freerick
of Fordham Law School was appointed.

By 1987, the outcry for ethics legislation was suffi-
ciently vocal that the Legislature could no longer ignore
the matter. After passing a modest ethics law in mid-
session that was vetoed by then Governor Cuomo, the
Legislature, shortly before the end of the 1987 session,
passed the Ethics in Government Act. It was signed by
the governor later that year. Thus, New York followed
the experience of the federal government and many
other states by enacting an ethics law following the rev-
elation of a major government scandal.

The Ethics in Government Act became effective on
January 1, 1989, which makes this year its tenth
anniversary. Since anniversaries are a time not only of
celebration, but also of reflection, it is appropriate that
we look back to see what has been accomplished dur-
ing the intervening years.

Fundamentally, the Ethics in Government Act pro-
vided for three different reforms. First, it created a mod-
ern code of conduct that would govern all state officers
and employees except those in the judicial branch. The
code covered more than 250,000 individuals, as it
brought within its ambit all officers and employees in
the legislative and executive branches of state govern-
ment, as well as those who served in many of the state’s
public authorities and public benefit corporations. The
act also established the first annual financial disclosure
program for those officers and employees who were
either policymakers or in the higher salary ranges. This
was truly a new concept in New York. Finally, the act
created a body known as the State Ethics Commission
to interpret and enforce the new law, and to administer
the newly created financial disclosure program.

With ten years of experience, we are now in a posi-
tion to fairly judge what the legislature accomplished,
as well as what it failed to accomplish, when it
responded to the ethics outcry in 1987.

When we look at the code of conduct imposed on
the state’s officers and employees, it is easy to be criti-
cal. Many of the provisions are complex and difficult to
understand. Some cover situations that hardly present
problems, while many potential problems are not
addressed. However, the fact that a better code could
have been written should not ignore what was accom-
plished, that is, the writing of a code covering such
important subjects a gifts offered to state officers and
employees, outside activities in which they may engage
and revolving door restrictions, limiting their ability to
use to their advantage after they leave state service the
knowledge and contacts they gained while serving in
government.

That the detailed provisions covering these and
other subjects are imperfect is hardly surprising. Ethics
laws are difficult to write, and the atmosphere in which
the 1987 law was written made the task much more dif-
ficult. It should be remembered that the statute was not
drafted by ethics experts sitting around a table. Rather,
it was written in a highly charged political environ-
ment, which does not make for the best draftsmanship.
Nevertheless, despite its significant faults, the code of
conduct has proved to be of real value. It gives state
officers and employees a reference to which they can
look to guide their conduct.

The second reform of the Ethics in Government Act
was the establishment of a financial disclosure program
for high level state officers and employees, as well as
for members of the legislature. This provision, although
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it was patterned after similar provisions governing
high-level officials of the federal government and some
other states, was controversial. No one likes to publicly
reveal what is often considered private information
about his or her life. Initially, there was significant upset
on the part of many officials who were required to file.
However, after ten years, it has become generally
understood that disclosure is the obligation of those
who serve in high-level government positions. No one
will ever like having to file, but the level of upset has
decreased significantly.

There remains an active debate among those who
closely follow matters related to ethics as to the value of
annual financial disclosure. A common question asked
of the Ethics Commission is “how many violations have
you caught from a review of the filed statements?” If
catching wrongdoing is the purpose of these state-
ments, they have, without question, been a dismal
failure.

However, ethics is not a game of how many viola-
tions an enforcement body can catch. The Ethics in Gov-
ernment Act should be properly viewed as an effort to
allow government employees to avoid ethical viola-
tions. Examined from this perspective, financial disclo-
sure statements serve a more valuable purpose. Funda-
mentally, they serve as a reminder to those who must
complete them; that is, they are an annual reminder
that the filing employee is subject to the ethics laws.
This is important because for all but a few state
employees, ethics is not at the forefront of their mission.
The disclosure statements may also remind employees
of possible conflicts that they may have overlooked, as
many individuals forget to connect their personal and
professional lives.

In short, these statements serve to avoid inadver-
tent conflicts. With that limited purpose in mind, they
have value.

The final piece of the Ethics on Government Act
was the creation of the State Ethics Commission to
interpret and enforce the law. I can hardly be objective
about the performance of this Commission since I
served as its executive director for almost five years.
However, I can and will say that Governors Cuomo and
Pataki, along with the state’s recent Attorneys General
and Comptrollers, have appointed truly outstanding
commissioners, and their work has been at a level that
reflects their considerable abilities. The current commis-
sioners include two former clerks to Chief Justices of
the United States Supreme Court, a former Solicitor
General of New York State and Corporation Counsel of

New York City and a retired Justice of the State
Supreme Court who for ten years served on a commit-
tee advising judges in New York State on ethics. These
commissioners follow others with similar credentials.

The Commission’s major function is not, as is often
perceived, to find violations, although the Commission
does actively investigate complaints and, where viola-
tions are found, impose penalties. Its most important
function by far, is to help officers and employees avoid
violations by advising those who inquire. Advice may
be by telephone, informal opinion or formal opinion.
Formal opinions serve the additional function of estab-
lishing precedent, so that as situations recur, employees
can be governed by the advice previously given by the
Commission, thereby providing for consistency.

After ten years, the Commission has established a
rather impressive body of opinions, and the scope of its
precedents is being continuously enlarged. Of course,
these opinions interpret the statute as enacted by the
legislature, and to the extent that there are weaknesses
in the statute, the Commission cannot completely over-
come them.

Taking into account all of these considerations, it is
fair to ask the question: where are we ten years after the
Ethics in Government Act took effect? Unarguably, and
most significantly, state officers and employees no
longer need to guess when they are faced with an ethi-
cal decision. With a statute, a set of opinions and a
Commission willing to give advice, there are now real
answers to ethical questions. This is not an insignificant
achievement although, even today, not every question
can be easily resolved. For state officers and employees,
this is a real benefit.

Clearly, the ethics laws can and should be
improved. Some of the answers to inquiries submitted
to the Commission are clear, but they make little sense.
With ten years of experience, it is time to examine what
seems like some irrational results and find the cause.
Maybe it is in the statute or maybe some Commission
opinions need rethinking. It would enhance respect for
the law if steps were taken to reduce the number of
occasions in which the results of its application were
not so inconsistent with our notions of fairness. If the
governor and the legislature, working with the Com-
mission, were to undertake this task, it would add
meaning to this anniversary year.

Richard Rifkin is a former executive director of
the NYS Ethics Commission and is currently Deputy
Attorney General for the Division of State Counsel.
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Who Is the Client of the Government Lawyer?

By Jeffrey Rosenthal

The question for the gov-
ernment lawyer performing
routine functions—providing
research, litigation support, leg-
islative or regulatory initia-
tives—is to whom responsibili-
ty and allegiance is owed.
Unlike the lawyer engaged in
private practice, whose client is
typically clear, the government
lawyer does not necessarily rep-
resent a single client and, as a
result, the client of the govern-
ment attorney is not so easily identified. Dilemmas con-
cerning who the government lawyer is representing and
potential conflicts of interest! will arise for the govern-
ment attorney for which no parallels or comparisons
with the private attorney can be drawn.2 Emphasis is
placed on the word “necessarily,” since, as this discus-
sion reveals, the government lawyer may arguably owe
ethical responsibilities to a number of “clients,” in the
same or related matters, but the lawyer engaged in pri-
vate practice generally owes his or her allegiance to a
single client in a matter. The purpose of this article is,
first, to identify a number of possible clients of the gov-
ernment lawyer and, second, based on ethical considera-
tions applicable to all attorneys and common sense,
determine who is the true client and to whom the con-
comitant responsibilities are owed.3

The Government Lawyer

The lawyer employed by a government agency+*
does not undertake his or her work with a specific
client’s interests in mind in the same sense as the private
practitioner does. The government lawyer, generally
speaking, is assigned, for example, to draft legislative
initiatives, address regulatory issues, or provide litiga-
tion support or general legal advice for matters perti-
nent to the agency. The private attorney is employed by
a law firm, which is retained by a client to represent his
or her legal interests; the government attorney is
employed by the agency, which has as its purpose the
implementation of an enabling statute enacted by Con-
gress or a state or local legislature. The government
agency must implement the enabling statute in a way
that fulfills the policy goals of the executive branch, for
example, president, governor, mayor and so on, of
which the agency is a part.

An enabling statute such as the New York Environ-
mental Conservation Law provides the general purposes
for which the New York Department of Environmental

Conservation (DEC) is established and the general poli-
cies to be implemented.® Generally speaking, the respon-
sibility of the DEC, as set forth in statute enacted by the
legislative body, is to promote the public health and wel-
fare by the protection and most efficient and effective
use of the state’s natural resources. The DEC lawyer, in
commencing his or her routine duties, begins to recog-
nize that differing interests can be advocated and goals
achieved in fulfilling the legislative mandate, depending
upon who is deemed to be the client. Initially, the
lawyer must discern what the general requirements in
the various statutory provisions are. Specific implemen-
tation of those provisions must, however, be accom-
plished amidst various, often competing, interests. For
example, environmental or health advocacy groups,
businesses, industries, developers, local governments or
municipalities, and neighborhood associations will
undoubtedly have different views as to how the overall
goals prescribed in statute are to be implemented. Indi-
vidual legislators or legislative committees will maintain
views as to how the statute is to be implemented. The
agency head, counsel and staff members may have dif-
fering views or interpretations of the statutory mandates
and the best means of implementing those requirements,
and they may have differing views or interpretations
amongst themselves. The chief elected official, the gov-
ernor, also may have his or her own goals and policy
considerations in implementing statutory requirements.
Furthermore, judicial opinions may exist that interpret
and otherwise give meaning to the statutory mandates.
The underlying ethical considerations to preserve, advo-
cate and advance the interests of the “client” remain
constant. The specific interpretation given to the
enabling statute, as well as the approach, direction and
advice of the lawyer will depend on whose interests are
to be preserved, advocated and advanced.

Identifying Potential “Clients”
Hypothetically

It has been stated that the dilemma in identifying
the client of the government lawyer rests in the very
dynamics and tension amongst the three branches of
government itself and the role that the lawyer plays
within such framework.” One writer offers a hypotheti-
cal wherein the lawyer is assigned to work on a project
for which the goal is antithetical to what the lawyer per-
ceives to be in the pubic interest. Additionally, the pro-
ject may violate a decision of the Supreme Court involv-
ing a case that concerned issues similar to those that the
lawyer faces in the assignment, or it may not be autho-
rized by the enabling statute enacted by Congress. The
author advances two arguments to be made in articulat-
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ing the role and responsibility of the government
lawyer. First, he recognizes but rejects the argument that
a government lawyer, as an advocate of a government
agency, has a special responsibility to advance the “pub-
lic interest.” The article points out the impossibility of
concluding that the government lawyer represents the
public interest as “[i]t is commonplace that there are as
many ideas of the “public interest” as there are people
who think about the subject.”8 The article continues:

If attorneys could freely sabotage the
actions of their agencies out of a subjec-
tive sense of the public interest, the
result would be a disorganized, ineffi-
cient bureaucracy, and a public distrust-
ful of its own government. More funda-
mentally, the idea that government
attorneys serve some higher purpose
fails to place the attorney within a struc-
ture of democratic government. Al-
though the public interest as a rarified
concept may not be ascertainable, the
Constitution establishes procedures for
approximating that ideal through elec-
tion, appointment, confirmation, and
legislation. Nothing systematic empow-
ers lawyers to substitute their individ-
ual conceptions of the good for the pri-
orities and objectives established
through these governmental
processes.”?

The public interest in this argument is cast in subjective
terms of what the lawyer himself or herself has identi-
fied to be in the public interest, not what might be con-
sidered to be the public interest as established by one or
more of the branches of government.

Addpressing this latter notion of the public interest
the author raises a second argument that the agency
lawyer works for the government as a whole, a notion
that “assumes that the public interest is determined
through the constitutional processes of government.”10
In the hypothetical the dilemma is that, by undertaking
efforts to implement the program, the lawyer may not
be fulfilling his or her responsibility to the government
as a whole since, to do so, might violate established judi-
cial decisions or exceed statutory authorization. He con-
cludes that the idea that the government lawyer repre-
sents the government as a whole “fails to situate the
attorney within a system of separation of powers and
checks and balances.”!! In making such a conclusion,
however, the article does not examine how the processes
of government within each of the branches may be
viewed as determinative of the public interest.

The Public as the Client

In attempting to identify who is the client, it is help-
ful to explore some postulates that might be advanced

that the public interest is determined by such branches
of government, and in exercising professional judgment
the lawyer’s responsibility is to follow such public inter-
est. An extreme argument might be made that, since the
enabling statute has been enacted by the duly elected
legislators, the “public interest” is expressed in the
statute as the embodiment of universally held beliefs or
goals. Therefore, the role of the lawyer is to interpret the
statute and provide legal advice that best fulfills the
public interest as expressed in such statute. However,
such an approach ignores several things. First, an
enabling statute does not reflect the views of every citi-
zen, since legislation results not from a universally
agreed-upon good or public interest, but from the per-
sonal ideals or agendas of the governor and legislators
and their constituents, lobbying efforts of different inter-
est groups, negotiation and compromise. Legislation is
also driven, in large measure, by budget and political
considerations. A legislator may support a proposed
piece of legislation, not because he or she necessarily
wants to advance the principles enunciated in such leg-
islation, but rather because it serves his or her purpose
of having a different, unrelated piece of legislation sup-
ported by another legislator. Further, a statute most
often establishes only broad policies, not the specific
details to implement those policies. While everyone can
agree, for example, that having clean water or clean air
are in the public interest, specific requirements and
methods to achieve these goals may not be so easily
agreed upon. The statute authorizes an agency within
the executive branch of government to interpret and
implement the policies that have been articulated only
in general terms. Thus, a more logical interpretation is
that the public interest as expressed in a statute, such as
the New York Environmental Conservation Law, is the
result of the legislative process, not the expression of
universally agreed-upon environmental goals or desired
outcomes.

Whether the public interest established through leg-
islation is considered to be the embodiment of universal
agreement or the result of the legislative process, to con-
clude that the lawyer is bound to represent such public
interest would juxtapose the lawyer between this “pub-
lic interest” client and the agency heads or supervisors
by whom the lawyer was hired and to whom the lawyer
is immediately responsible. Their interpretation of the
“public interest” may differ from the meaning that the
lawyer gives to the statute and, moreover, the views of
the agency head, supervisors, or other policy makers of
the agency also may conflict with one another. The view
that the government lawyer is duty bound to advocate
only such interest presupposes that the lawyer possesses
the ability to interpret the statute consistently with and
on behalf of such public interest on every occasion, and
do so for every issue that may arise. This also assumes
that the lawyer is ethically bound to advocate for what
he or she perceives as the public interest, not only ignor-
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ing the wishes or direction of supervisors or other
agency superiors who have been appointed to deter-
mine policy issues, but also sacrificing the right of the
client to be independently represented by agency coun-
sel.12

It also might be argued that the lawyer is obliged to
follow judicial interpretations and other legal precedent
of an enabling statute. If a particular statute is the ex-
pression of public interest, then a court decision that
interprets the meaning of such statute could be consid-
ered a further expression of public interest. Such an
approach assumes that the court decision provides addi-
tional guidance regarding the meaning of the statute
and, thus, additional guidance to the lawyer in advising
the agency head or other agency policy makers about
the agency’s statutory obligation. However, this inter-
pretation of the lawyer’s responsibility is too simplistic
and assumes, as in the case of determining a statute’s
meaning, that every lawyer will interpret court prece-
dents the same.

Comparing the agency lawyer’s role to that of the
private lawyer further demonstrates the weakness of
such an argument. Should the private lawyer be guided
blindly by court decisions, the interests of the individual
client would undoubtedly take a back seat to the “objec-
tive” interpretation of the court precedent. It would be
unnecessary for the private lawyer to thoroughly scruti-
nize and distinguish case law from the facts and circum-
stances underlying his or her client’s case. The lawyer’s
role would necessarily be relegated to reading relevant
case law and advising the client what the outcome of his
or her case would be. Although the lawyer should bring
to bear his or her professional judgment what the proba-
ble outcome will be based on judicial precedent, the
lawyer, nevertheless, is bound to proceed in accordance
with the client’s desires.13 Otherwise, the ethical respon-
sibility to advocate the client’s case “zealously within
the bounds of the law” would surely be a rather hollow
obligation.14

Ethical Consideration 7-2 of the Code recognizes
that statutes and court decisions are not definitive. “The
limits and meaning of apparently relevant law may be
made doubtful by changing or developing constitutional
interpretations, inadequately expressed statutes or judi-
cial opinions, and changing public and judicial atti-
tudes.”15 Both legislative enactments and judicial opin-
ions are only expressions of an ever-changing public
interest. More often, court decisions turn on a particular
set of facts, rather than larger fundamental principles.
Just as the “public interest” cannot be said to be
expressed absolutely in any statute, it cannot be con-
cluded—for purposes of identifying the government
lawyer’s client—that court decisions provide definitive
statements of what constitutes the public interest, never
subject to different interpretation or legitimate challenge.
The frailty in such an argument is also demonstrated by

the fact that legislators often disagree with a court deci-
sion and pass or amend statutes to override a judicial
decision. Furthermore, Ethical Consideration 7-22 of the
Code recognizes that a lawyer has a responsibility to
challenge judicial interpretations when appropriate for
the proper representation of a client. “Respect for judi-
cial rulings is essential to the proper administration of
justice; however, a litigant or his lawyer may, in good
faith and within the framework of the law, take steps to
test the correctness of a ruling of a tribunal.”16 If the
government lawyer were to base his or her advice on
some subjective sense of the public interest, as somehow
expressed by the courts, the ethical obligation to chal-
lenge judicial opinions when necessary to advance the
client’s interests would be undermined.

Bearing in mind that the agency lawyer does not
advocate the legislators’ interests in formulating laws
nor assist the court in deciding the issues surrounding
those laws, neither the legislative nor judicial branch of
government can be considered the “client” of the gov-
ernment agency lawyer. Therefore, to the extent that the
so-called “public interest” has been articulated either by
the legislators’ enactment of a statute or the court’s
interpretation of that statute, such “public interest” can-
not be said to be the government lawyer’s client.

Identifying the client of the government lawyer
remains difficult when examined in the context of the
executive branch of government. Although there is a
paucity of definitive statutory authority or case law that
articulates who is the client of the government lawyer,1”
the application of general tenets and ethical considera-
tions of a lawyer’s responsibility to his or her client pro-
vides guidance about who the client is. It is first helpful
to recognize certain facts surrounding the government
lawyer’s employment, as well as the dynamics in the
operations of a government agency itself. Although an
agency is part of the executive branch of government,
day-to-day operations of the agency are not overseen or
controlled by the governor; further, the agency lawyer is
rarely hired directly by the chief executive, unless per-
haps the lawyer is counsel to the governor.18 More often,
the lawyer is employed by a particular agency, one of
many constituting the executive branch, which is
charged with the responsibility of fulfilling the man-
dates of an enabling authorization. The enabling autho-
rization may arise in a statute enacted by the state legis-
lature, or by executive order of the governor. If the
authority is provided in statute, the purposes may be set
forth in provisions of the statute; if such authority
emanates from an executive order, the preamble clauses
or paragraphs will identify the purposes and goals for
which the agency has been established.1® The role of the
lawyer is to advise agency personnel regarding how to
properly implement such enabling authorization.

Even if it is recognized that the client is limited to
the executive branch of government, the issue of advis-
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ing the client remain complex. The considerations and
the advice depend on whether the agency lawyer’s
client is the governor, that is, the chief officer of the exec-
utive branch, an individual or individuals within the
agency that employs the lawyer, or the specific agency
itself.

Arguably the governor is the ultimate client of the
government agency lawyer. He or she, as the chief elect-
ed official, speaks for the government on behalf of all
citizens and appoints the various heads of the executive
branch agencies who, in turn, directly or through
designees of the agency, hires the agency lawyer. Thus,
all government employees owe their ultimate allegiance
to the governor. For the government lawyer this would
mean that the governor is the client to whom ethical
responsibilities are owed. Such an argument, however,
ignores several facts. Most government lawyers are
hired by the separate agency head and undertake rou-
tine responsibilities relative to the particular agency, not
the governor. Agency heads, usually appointed by the
governor, are charged with implementing, consistent
with the enabling legislation, the policy goals of the gov-
ernor. In the example of the DEC, the agency undertakes
the responsibility of implementing and enforcing the
Environmental Conservation Law, mindful of the envi-
ronmental policies or goals enunciated by the governor.
The governor has his or her own legal staff from whom
advice is sought. If every government lawyer’s client is
the chief elected officer there would be no need for each
agency to have counsel separate from the governor’s
staff counsel. Giving advice on the proper implementa-
tion of a statute would be a simple task of ascertaining
what the governor’s desires or interpretation are and
proceeding accordingly. This view, as in the previous
examples regarding the legislative or judicial branches,
would place the government lawyer in a position of
having to maintain two loyalties—one to the governor
and another to the agency head or other superior in the
agency who hired the lawyer. Notwithstanding that the
agency heads are usually appointed by the governor
and thereby expected to have similar policy goals, there
may be situations when the governor and a particular
agency head do, in fact, have differing opinions respect-
ing the manner of implementing or enforcing a particu-
lar statute. In such a case, if the government agency
lawyer bears allegiance to the governor, the interests of
the agency head—the lawyer’s immediate supervisor—
would be sacrificed.20 Recognizing that a government
lawyer does not represent the legislators or the courts,
nor the governor, the task of identifying the client of the
agency lawyer is narrowed.

However, questions remain as to whether the client
is the “agency” as an entity itself or individuals within
the agency. The examination must begin by understand-
ing the general operations of a state agency. The overall
agency policy goals will be articulated by the agency
director, commissioner or similarly titled agency head.?!

A larger agency may have divisions or bureaus within
the agency which are charged with the responsibility of
implementing specific aspects of an enabling authoriza-
tion and headed by their own bureau or division chief.
Again, in the example of DEC, separate divisions are
charged with implementing and enforcing air quality
standards, water quality standards and the like. While
the division or bureau chiefs may have a role in deter-
mining policy for the particular division or bureau,
those policies must yield to the goals as determined for
such division or bureau by the agency head, since he or
she is ultimately responsible for the conduct of the
agency. Since division or bureau chiefs are ultimately
accountable to the agency head it would be unlikely that
they would implement or enforce provisions of an
enabling authorization in a manner antithetical to the
desires of such agency head. If such a circumstance
should arise, the agency lawyer should adhere to the
wishes of the agency head, not the separate division or
bureau chief.

Federal Ethical Consideration 5-1 of Canon 5 of the
American Bar Association Code of Professional Respon-
sibility as adopted by the Federal Bar Association in
1973 provides guidance that the government lawyer rep-
resents the agency by whom he or she is employed:

The immediate professional responsibil-
ity of the federal lawyer is to the depart-
ment or agency in which he is em-
ployed, to be performed in light of the
particular public interest function of the
department or agency. He is required to
exercise independent professional judg-
ment which transcends his personal
interests, giving consideration, however,
to the reasoned views of others engaged
with him in the conduct of the business
of government.

The federal ethical consideration does not make clear
whether the language “department or agency” is meant
to identify the same governmental organization with
different commonly used names or suggests a responsi-
bility of the lawyer to a department—division or
bureau—within an agency, when employed within such
department. Practically speaking, both “department or
agency” should mean the same larger governmental
organization, for the reasons outlined above. However,
if responsibility to a department within an agency is
intended, the ethical consideration fails to address the
issue, mentioned above, of the lawyer’s obligation when
there is a conflict between the department head and the
agency head. And if this is the intended interpretation,
the lawyer could be forced to advocate interests which
would undermine the interests of the agency, as deter-
mined by the agency head. It is submitted that, in such a
case, the lawyer has an obligation to express to the
department chief his or her conclusion that the depart-
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ment chief’s desires are not consistent with those held
by the agency head and discourage the department chief
from proceeding in such manner. In the event that the
department chief is insistent that the lawyer proceed, he
or she must advise that the intended course of action
must be disclosed to and discussed with the agency
head. While such approach would undoubtedly be
difficult or uncomfortable, the lawyer’s obligation to

the agency, through the agency head, must remain
paramount.

Additionally, the federal ethical consideration,
although instructive, may be of limited assistance, as it
attempts to superimpose an obligation on , in fact the
ability, of the government lawyer to exercise indepen-
dent judgment while being ever keenly aware of the
“public interest function” of the agency. To the extent
that its guidance is to suggest that, for example, the
United States Environmental Protection Agency’s (EPA)
public interest function is to implement environmental
legislation—however it may be interpreted—then it pro-
vides direction that the agency lawyer’s responsibility is
limited to matters concerning the EPA, but not other
agencies. If its meaning is to suggest a broader obliga-
tion to a universal “public interest” then, as previously
discussed, its guidance is less helpful.

The Federal Bar Association has stated that the fed-
eral government lawyer’s client “is the agency where he
is employed, including those charged with its adminis-
tration insofar as they are engaged in the conduct of the
public business.”22 Opinion 73-1 more clearly provides
the proper approach for the government agency lawyer.
It identifies the agency as the overall client and recog-
nizes the fluidity of individuals who make up an agency
and, therefore, the changing interests of the agency as
established by such individuals. In recognizing that an
agency can only speak through its administrators, that
is, those authorized to make policy for the agency, this
approach more closely approximates the role of the pri-
vate lawyer who must advocate the interests of the indi-
vidual who hires the lawyer to do so. When the private
practitioner represents a client there is no infusion of
some greater obligation to which the lawyer owes his or
her allegiance. Opinion 73-1 does not attempt to impose
such a responsibility. Although the federal ethical con-
sideration and Opinion 73-1 are applicable to the federal
government lawyer, parallels can be drawn for the gov-
ernment lawyer of a state agency.

At least one state has adopted ethical rules applica-
ble to government lawyers.23 The comments to the
Hawaii Code recognize that the government lawyer
faces issues in identifying his or her client, not encoun-
tered by the private lawyer: “. . . defining precisely the
identity of the client and prescribing the resulting oblig-
ations of such lawyers may be more difficult in the gov-
ernment context. Although in some circumstances the
client may be a specific agency, it is generally the gov-

ernment as a whole.” However laudable this effort to
clarify the ethical obligation owed, the guidance may be
of limited utility. First, the comment assumes that it is
possible to articulate the interests of the agency entity
independently of the individuals who make up the
agency. Second, although the comment does remove the
notion that the agency lawyer represents a “public inter-
est” superior to any other consideration, it nevertheless
clouds the ability to identify the client by casting the
ethical responsibility owed in terms of an overall gov-
ernment good, as amorphous a concept as the public
interest.2* If, however, the “government as a whole” can
be interpreted to place the lawyer’s ethical obligation in
the context of the tension between the branches of gov-
ernment, with the recognition that it is through this ten-
sion that the democratic process is best served, then the
effort to characterize the lawyer’s ethical responsibility
is of some value.?> That is, in advocating exclusively on
behalf of the agency, with the recognition that the legis-
lature will advocate for its own interests and the court
system will independently exercise its role, the funda-
mental operation of the checks and balances in democra-
tic government will be advanced.26

A government agency also has been likened to that
of a corporation. Similar to the view that the corporate
lawyer represents the corporate entity, but not the offi-
cers, directors or shareholders, one court has concluded
that the government lawyer represents the agency by
which he or she is employed and not the agency head or
other employees.2” The majority of case law concerning
the issue of the corporate lawyer’s client has generally
been addressed to the issue of the attorney-client privi-
lege pertaining to communications between the corpo-
rate lawyer and certain individuals within the corpora-
tion.28 And the issue has arisen generally when an
individual who has conferred with the corporate lawyer
engages in conduct antithetical to the interests of the
corporation. The question becomes whether the lawyer
is bound to honor the attorney-client privilege of confi-
dentiality of the information received from the client. It
has been held that when the individual’s conduct is at
odds with the lawful corporate interests, the attorney-
client relationship does not exist and the lawyer is not
bound to maintain confidentiality; in fact, he or she is
bound to disclose the information so as to preserve and
protect the corporate interests. The conclusions concern-
ing the representation of the corporate entity and not the
individuals within the entity parallel the conclusion that
the government lawyer represents the agency by whom
he or she is employed, but not the individuals within
the agency. Citing an opinion of the New York State Bar
Association Committee on Professional Ethics, an article
by Josephson and Pearce provides support to the con-
clusion that the agency by whom the government
lawyer is employed is owed the ultimate ethical obliga-
tion, and not a larger concern such as the “government”
or “public interest.”2? Although specifically concerned
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with issues regarding governmental lawyer conflicts and
questions of dual representation when conflicts arise
between the individual clients, the article provides:

When a governmental body is orga-
nized into a number of separate depart-
ments or agencies, such department or
agency, and not the parent governmen-
tal unit, should be treated as the client
for purposes of the rule which forbids
the concurrent representation of one
client against another.

While the private lawyer’s ultimate ethical responsibili-
ty is to safeguard the interests of the corporate entity,°
the private lawyer also can be representing individuals
who comprise the corporation, when and as long as
those interests are not in conflict with one another. The
ABA Model Rules of Professional Conduct recognize
this possible duality of representation.3! The comment to
Rule 1.13 makes its provisions applicable to the govern-
ment lawyer. Such “duality” of representation is consis-
tent with the discussion herein of the role that the gov-
ernment lawyer fulfills in advocating the interests of the
agency, as spoken for through its agency head and other
agency policy makers.

The conclusion to be drawn is that the government
lawyer is ethically bound to represent the agency by
whom he or she is employed, recognizing that the
agency speaks through—and its specific interests are
formulated by—the individuals within the agency who
are authorized to do so.

Particular policies or goals in the implementation of
the agency’s enabling authority will necessarily be the
expression of and articulated by these individuals. As
long as the expressions, acts, or desires are not clearly
unlawful, the government lawyer has the obligation,
both ethically and practically, to advance those interests.
Similar to the role of the private lawyer, the government
lawyer may not second-guess the feasibility or viability
of advancing arguments in support of those interests to
the ultimate detriment of arguing in favor of them, nor
should the government lawyer substitute his or her per-
sonal judgment whether such interest should be
advanced.32 The government lawyer must exercise pro-
fessional judgement in pointing out the strengths and
weaknesses in pursuing the agency head’s desired
course of action. However, as in the case of the private
lawyer, the government lawyer is ethically bound to
pursue the course chosen by the agency head. However,
the government lawyer must carefully scrutinize the
position or argument to be advanced and discern by
whom such position or argument is being proffered. The
lawyer must not advance a position being articulated by
an agency staff member who is not in the role of making
policy or setting agency goals, unless it is evident that
the position or argument is consistent with and will

advance the interests of the agency as articulated by
those in the position of making policy or defining
agency goals. Further, the government lawyer still must
be mindful that he or she, as a public servant, is faced
with obligations that the private lawyer is not. The gov-
ernment lawyer carries the obligation to fulfill his or her
responsibilities to the agency in a manner which is not
clearly inconsistent with lawful requirements. Federal
Bar Association Ethics Opinion 73-1 provides:

[T]he government, over-all and in each
of its parts, is responsible to the people
in our democracy with its representa-
tive form of government. Each part of
the government has the obligation of
carrying out, in the public interest, its
assigned responsibility in a manner con-
sistent with the Constitution, and the
applicable laws and regulations. In con-
trast, the private practitioner represents
the client’s personal or private interest

.. [W]e do not suggest, however, that
the public is the client as the client con-
cept is usually understood. It is to say
that the lawyer’s employment requires
him to observe in the performance of
his professional responsibility the public
interest sought to be served by the gov-
ernment organization of which he is a
part.33

In this context, the responsibility to the public interest is
parallel to the ethical responsibility of a public prosecu-
tor, not simply to seek a conviction, but rather to see that
justice is served.3* Similarly, such responsibility mirrors
the obligation of all lawyers to strive to maintain the
integrity of the legal profession and improve the legal
system.3> Additionally, with the conclusion that the gov-
ernment lawyer represents the agency by which he or
she is employed, the arguments that the lawyer is bound
to advance the public interest or the government as a
whole also can more reasonably be understood. The
public interest is that which results from separation of
powers amongst the legislature, the courts and the exec-
utive branch. The government lawyer promotes the
public interest when he or she advocates the agency
client’s interests; by doing so, the proper functioning of
the government as a whole is fulfilled.

Conclusion

In the last analysis, the Code of Professional
Responsibility governs the conduct of all lawyers in
New York, without distinction concerning the particular
field or discipline in which the lawyer practices. The
cornerstone of the legal profession is the ethical respon-
sibility owed to clients and the profession itself. The
Code prescribes the minimum ethical standards by
which all lawyers must abide. While some of the ethical
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considerations or disciplinary rules to the canons may
not be operational in the government context, this is due
to the nature of government lawyer employment, rather
than an exception to their facial application. To the
extent the lawyer’s activities are within the scope of a
specific ethical consideration or disciplinary rule, they
govern such activities. No single commentary, however,
can provide answers to every ethical situation faced by
the government lawyer, (or for that matter, any lawyer)
and none is intended. Rather, the government lawyer
must resolve difficult ethical dilemmas by examining the
Code of Professional Responsibility, utilizing profession-
al skills and experience, and applying common sense to
the issues presented. The agency lawyer has no inde-
pendent responsibility to the public interest or the gov-
ernment as a whole. Those interests are served when the
lawyer, adhering to ethical requirements, advocates for
the agency, just as any other lawyer advocates for his or
her client.
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Government Lawyer Confidentiality After Lindsey

By Paul L. Shechtman with Nathaniel Z. Marmur

In In re Lindsey, the
United States Court of
Appeals for the District of
Columbia Circuit held that
“[w]hen government-attor-
neys learn, through commu-
nications with their clients,
of information related to
criminal misconduct, they
may not rely on the govern-
ment attorney-client privi-
lege to shield such informa-
tion from disclosure to a
grand jury.”! Lindsey
focused on the unique role of government counsel, and
it raises nettlesome ethical issues. It is therefore an espe-
cially appropriate subject for the inaugural issue of this
journal.

Paul L. Shechtman

On January 30, 1998, a grand jury investigating
“whether Monica Lewinsky or others suborned perjury,
obstructed justice, or otherwise violated federal law”
issued a subpoena to Bruce Lindsey, Deputy White
House Counsel and Assistant to the President. Lindsey
appeared before the grand jury but declined to answer
certain questions on grounds of government attorney-
client privilege, as well as executive privilege. The Inde-
pendent Counsel then moved to compel his testimony,
and a federal district court granted the motion, rejecting
the privilege claims. The Office of the President and the
president in his personal capacity appealed the District
Court’s ruling.2 In the Court of Appeals, the Office of
the President and the President chose not to raise the
executive privilege claim and, as a result, the court
addressed only the issue of whether Lindsey could
invoke an attorney-client privilege to decline to answer
the grand jury’s questions.

The Court of Appeals majority recognized that a
government attorney-client privilege exists, but con-
cluded that the Office of the President was not entitled
to assert it in the context of a federal grand jury investi-
gation. It wrote:

With respect to the investigation of fed-
eral criminal offenses . . . government
attorneys stand in a far different posi-
tion from members of the private bar.
Their duty is not to defend clients
against criminal charges and it is not to
protect wrongdoers from public expo-
sure. . . . Unlike a private practitioner,

the loyalties of a government lawyer
therefore cannot and must not lie solely
with his or her client agency.

In support of its position, the majority cited 28
U.S.C. § 535(b), which provides that “any information
... received in a department or agency of the executive
branch of the Government relating to violations of [fed-
eral law] shall be expeditiously reported to the Attorney
General.” And it noted that former White House coun-
sel had opined that government lawyers cannot with-
hold evidence of crimes committed by government offi-
cials. For example, in a lecture to the Bar Association of
the City of New York, Lloyd Cutler, who served as
White House counsel in the Carter and Clinton admin-
istrations, emphasized that “[w]hen you hear . . . about
some allegation of misconduct, almost the first thing
you have to say is, ‘I really want to know about this,
but anything you tell me I'll have to report to the Attor-
ney General.””3

The majority recognized that its decision might chill
some communications between government officials
and government lawyers, but concluded that govern-
ment officials “who seek completely confidential com-
munications with attorneys could consult private coun-
sel.” It also noted that under United States v. Nixon,
other senior staff who give the president advice of vital
importance to the nation’s security do not have an
absolute privilege for their communications.# The
majority suggested that “[o]nly a certain conceit among
those admitted to the bar could explain why legal
advice should be on a higher plane than advice about
policy or politics, or why a President’s conversation
with the most junior lawyer in the White House is
deserving of more protection from disclosure in a grand
jury investigation than a president’s discussions with
his Vice President or a cabinet secretary.”

Significantly, Lindsey imposes a broad “obligation
not to withhold relevant information acquired as a gov-
ernment attorney.” It is not limited to disclosure of
direct evidence of criminal wrongdoing. Nor does it
require the prosecutor to make a showing of need for
the communication and unavailability from other
sources.> Since some exploration or fishing is inherent
in any grand jury investigation, Lindsey seems to call on
a government attorney to answer all of a federal grand
jury’s questions, unless he or she can interpose some
other privilege claim (e.g., the qualified executive privi-
lege, which the President abandoned in Lindsey).
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In his Lindsey dissent, Judge Tatel chided the major-
ity for creating a rule that may force future presidents
to “shift their trust on all but the most routine legal
matters from White House counsel . . . to private coun-
sel.” He noted that there was no claim that the presi-
dent had consulted with White House counsel to fur-
ther criminal activity, in which event the crime-fraud
exception would abrogate the privilege. And he empha-
sized that to the extent communications between Lind-
sey and the president involved political and policy dis-
cussions, and not legal advice, the privilege would not
apply. For Judge Tatel, the majority’s approach—that
the government attorney-client privilege dissolves in
the face of a grand jury subpoena—underestimated the
important role of the privilege.

The Office of the President petitioned the Supreme
Court to review the Court of Appeals” decision. The
Supreme Court denied the writ, however, with Justices
Breyer and Ginsburg dissenting. In their brief opinion,
they lamented the High Court’s unwillingness to
“establish controlling legal principle in this dispositive
matter of law, of importance to our Nation’s gover-
nance.”®

Perhaps the most interesting commentary on Lind-
sey is an article in the Minnesota Law Review by Profes-
sor Michael Paulsen.” Professor Paulsen asks who
“owns” the government attorney-client privilege and
finds an answer in the case law regarding the corporate
attorney-client privilege. He notes that under federal
law, communications by corporate employees concern-
ing matters within the scope of their duties that are
made to enable counsel to provide legal advice to the
corporation are privileged, but the power to waive the
privilege rests with the corporation’s current manage-
ment.8 Moreover, a well-recognized exception to the
corporate attorney-client privilege is the “fiduciary
exception” articulated in the Fifth Circuit case of Garner
v. Wolfinbarger, a shareholders’” derivative action.® Gar-
ner holds that corporate management has no absolute
privilege to shield confidential communications from
shareholders when shareholders have established
“good cause” for access to the communications. The
doctrine is premised on the principle that “management
does not manage for itself, it manages for the share-
holders [and] thus it seems anomalous to deny the
shareholders access to communications presumptively
made on their behalf.”10

According to Professor Paulsen, Garner holds the
key to deciding Lindsey. He argues (i) that communica-
tions from President Clinton, as “CEO of USA, Inc.” to
legal counsel are covered by the government equivalent
of the corporate attorney-client privilege; (ii) that as
CEQ, President Clinton “owns” the attorney-client priv-
ilege, which is absolute where it applies; (iii) that an
Independent Counsel investigation (in which the Attor-

ney General has certified to a special judicial tribunal
that there are grounds to believe an investigation of
high executive branch officials is warranted) is analo-
gous to a derivative suit in which there is good cause to
conclude that current management may have violated
its fiduciary obligations and (iv) that therefore, as in
Garner, “current management of the United States” may
not assert the government attorney-client privilege
against a subpoena issued by an Independent Counsel
acting within the scope of his jurisdiction.

The Court of Appeals alluded to the Garner doctrine
in Lindsey but did not press the analogy. Had it done so,
its holding would have been far less sweeping. Instead
of concluding that a government lawyer may never
invoke an attorney-client privilege to withhold informa-
tion from a federal grand jury, the court would have
limited its opinion to federal lawyers and to grand
juries impaneled in connection with Independent Coun-
sel investigations. So limited, Lindsey would have been
interred this past June when the Independent Counsel
statute was not extended.

What makes Lindsey so troubling is its willingness
to limit the attorney-client privilege depending on the
nature of the proceeding. Notably, at virtually the same
time that the Court of Appeals was deciding Lindsey,
the Supreme Court was writing in another Independent
Counsel case (involving whether the privilege survives
the client’s death when the communications are being
sought in a criminal investigation) that “there is no case
authority for the proposition that the privilege applies
differently in criminal and civil cases.”11 As the
Supreme Court noted, a client may not know when he
discloses information to his attorney whether it will
later be relevant to a civil or criminal matter. A crimi-
nal/civil distinction therefore introduces substantial
uncertainty into the privilege’s application, and an
uncertain privilege “is little better than no privilege at
all.”12

For a government lawyer, a criminal/civil distinc-
tion is especially problematic. The government
attorney-client privilege promotes the public interest by
encouraging candid client communications, thereby
enabling government counsel to ensure that her agency
is complying with the law. A doctrine that holds com-
munications privileged in civil suits but not in criminal
investigations may well chill agency employees from
speaking candidly to counsel.

A hypothetical is instructive. Assume a senior state
employee seeks to speak with agency counsel about a
recent grant application that he has made on behalf of
the agency for federal funds. The employee is con-
cerned that he may have misstated information on the
application, albeit unintentionally, and seeks advice on
how best to proceed. Under Lindsey, the conversation is
not privileged if the attorney is subsequently subpoe-
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naed to a federal grand jury investigating a potential
false statement crime (unless Lindsey is limited to com-
munications with federal government counsel). If Lind-
sey applies, counsel may be ethically obligated to advise
the employee that their conversation is less protected
than the employee might otherwise believe. Good com-
munication and good government may suffer as a
result.

In New York, by executive order, all state employ-
ees are obligated to “report promptly to the State
Inspector General any information concerning corrup-
tion, fraud, [or] criminal activity. . . .”13 That Executive
Order is similar in its effect to the disclosure rule
embodied in 28 U.S.C. § 535(b), which the court consid-
ered in Lindsey. But the duty to disclose wrongdoing to
the Inspector General (even assuming it applies to gov-
ernment counsel) should not abrogate the government
attorney-client privilege if the attorney is subpoenaed
to a grand jury as in the hypothetical case. As the hypo-
thetical demonstrates, much that is confided to a gov-
ernment lawyer may be relevant to a future grand jury
investigation but is not direct proof of employee wrong-
doing.

Moreover, the State Executive Order and 28 U.S.C. §
535(b) mandate intra-executive branch disclosure and
not disclosure outside the executive branch. By analogy,
a corporation attorney who learns that a corporate offi-
cer or employee has violated a duty to the organization
or a law that might reasonably be imputed to the orga-
nization may “refer . . . the matter to [a] higher authori-
ty in the organization” consistent with her own ethical
obligations.!# That rule, however, does not contemplate
disclosure outside the organization and, most assuredly,
does not mean that the corporate attorney-client privi-
lege gives way in the face of a grand jury subpoena.l5

Of course, the government attorney-client privilege
does not belong to the employee. Here, too, the analogy
between a government agency and a corporation is apt:
the government attorney-client privilege belongs to the
agency (or to the executive branch), and the agency’s
head (or the governor) may waive it regardless of the
employee’s desire for confidentiality.1 As a result,
when a government employee is poised to confide
information concerning possible criminal wrongdoing
to an agency attorney, the attorney has an ethical oblig-
ation to inform the employee that the privilege is not
his.1”

What also makes Lindsey troubling is its suggestion
that the government lawyer represents the public inter-
est and has an “obligation to uphold the public trust”
so that her loyalties “cannot and must not lie solely
with . . . her agency.” As commentators have noted, this
conception of the role of the government lawyer is
potentially a dangerous one. A Special Committee of

the District of Columbia Bar on the ethical responsibili-
ties of government lawyers put the point especially
well:

If the lawyer is to function effectively
as counselor and advisor to elected or
appointed officials, those officials must
not view the lawyer as some indepen-
dent actor, liable at any time to arrive at
some individualistic perception of the
public interest and [to] act accordingly.
The government client, to be encour-
aged to use lawyers, must believe that
the lawyer will represent the legitimate
interests the government client seeks to
advance, and not be influenced by
some unique and personal vision of the
public interests.18

A government lawyer who sees his client as the “pub-
lic” is not a lawyer in whom a government official can
repose complete trust.1?

As a decision of the Court of Appeals for the Dis-
trict of Columbia Circuit, Lindsey is not the law of the
land. Moreover, the Independent Counsel’s willingness
to seek to abrogate the government attorney-client priv-
ilege is not shared by most prosecutors. Indeed the
Department of Justice filed an amicus curiae brief in the
Supreme Court arguing that the government attorney-
client privilege applies in criminal proceedings—that
“where a government attorney-client communication
satisfies the ordinary prerequisites of the privilege, the
communication is privileged from disclosure to out-
siders to the same extent—and for the same reasons—as
a corporate attorney-client communication would be.”20
Nor does it appear that state prosecutors in New York
have taken the position that the government
attorney-client privilege may not be invoked in a crimi-
nal investigation.?! Should they ever do so, one hopes
that courts will recognize that Lindsey warrants reexam-
ination.
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A Law Clerk/Author Responds:

A Critique of Court Secrecy

By Edward P. Lazarus

When my book Closed Chambers! was published in
the spring of 1997, it was greeted by a firestorm of criti-
cism from former Supreme
Court clerks and other Court
acolytes who claimed, often
without having read the
book or considered its main-
ly public sources, that, as a
former clerk to Justice Harry
Blackmun, I had breached
both formal and informal
duties of confidentiality to
the Court. These charges are
entirely false, but it is not
my intention here to debunk
the often near-hysterical

: = charges hurled in my direc-
tion. Instead, I thought it might be refreshing to consid-
er, albeit briefly and informally, three issues often ig-
nored in the heated debate over my work: first, whether
there are good reasons for trying to penetrate the veil of
secrecy that the Supreme Court has thrown over its
internal decisional processes; second, whether there are
compelling justifications for the Court’s demand for
such secrecy and, third, to what extent, in practice, for-
mer law clerks protect the Court’s secrets and what
light does actual practice shed on issues one and two.

It seems to me almost self-evident, that the idea of
opening up, explaining, analyzing and critiquing the
internal decisional processes of the Supreme Court,
both generally and with respect to specific cases, is sup-
ported by a powerful rationale based in the very nature
of our republican form of government. We allow nine
unelected, life-tenured judges the authority to decide
many of our most important legal and social questions
because we believe that they engage in a reasoned and
deliberative process of decision-making that differs sub-
stantially from the tradeoffs of everyday politics in the
other branches of government. That is the Court’s rai-
son d’etre. It thus seems to me impossible to assess the
legitimacy and quality of the Court’s functioning with-
out discussing critically the Court’s internal decision-
making as well as the opinions that the Justices pro-
duce.

Speaking in extremes, what if the Justices are flip-
ping coins to decide cases or letting law clerks do all
the work, including voting on cases? Should the public

know such things and wouldn’t such activity call the
Court’s legitimacy into question? And by the same
token, if the Justices are struggling conscientiously with
the terribly difficult cases that come before them,
shouldn’t the public know that as well and wouldn’t
that knowledge reinforce our confidence in the rule of
law? Either way—or wherever in between the truth
lies—the case for having a significant degree of open-
ness about the Court’s internal deliberations—as those
deliberations move from current events into the catego-
ry of history—is compelling.

Turning to the other side of the ledger, and accept-
ing the undisputed proposition that the Court needs
absolute confidentiality in its handling of pending
cases, what justifications exist for continuing judicial
secrecy and how far, logically and temporally, do they
extend? Proponents of long-term or absolute secrecy
rest their case on the argument that disclosure of inter-
nal deliberations among the Justices will disrupt the
Court’s collegial nature and chill an unfettered
exchange of ideas both among the Justices and between
individual Justices and their clerks. Such concerns are
far from trivial. Inside the Court, it is certainly impor-
tant that Justices engage in free-wheeling discussions.

But the “chilling effect” defense of secrecy is less
compelling on inspection that might first appear. To
begin with, the argument rests on two unexamined and
unproven premises: first, that secrecy has in fact nur-
tured robust deliberations; and, second, that piercing
the veil of secrecy would actually discourage the Jus-
tices from confiding in each other or their clerks. Empir-
ically, quite the opposite appears to be true. As I sought
to document in Closed Chambers, an active exchange of
ideas among the Justices has hardly been the hallmark
of the modern Court. In fact, from the Justices” Confer-
ence through the opinion drafting process they have
engaged in far too little intellectual exchange. More-
over, although the 1979 publication of The Brethren?
exposed dramatically and at length the personal ani-
mosities and infighting that riddled the Burger Court, I
have not seen anyone claim plausibly that the book (as
opposed to the Justices themselves) caused any lasting
damage to the Court’s internal decisional culture
despite the torrent “leaks” on which it was based.

In any event, the advocates of secrecy must cope
with an even more inconvenient fact—that the Court is
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by no means unique among our governmental institu-
tions in its need to protect the quality of internal discus-
sion, yet with respect to the other branches we recog-
nize that this concern must be balanced against the
need for evaluation and public accountability. Accord-
ingly, with the exception of agencies associated directly
with national security, the government does not
demand long-term gag orders on its employees. On the
contrary, outside the judiciary, we welcome critical
assessments by former members of the other branches
of government—and consider them essential to under-
standing and advancing our democracy.

Valuable contributions in the genre of
government-service memoir abound, such as Arthur
Schlesinger, Jr.s Thousand Days,? or recent books by
Joseph Califano (about the Carter Administration) and
Richard Holbrooke (about his travails in Bosnia). Ironi-
cally, in the last year, just as I was being lambasted,
George Stephanopoulus has been much lauded for an
executive branch memoir more intimate and revealing
(and less analytical) than Closed Chambers; and Frank
Snepp, whose CIA expose was deemed so outrageous
that it gave rise to a special legal rule allowing the
Agency to garnish his book earnings, has been rehabili-
tated and is now lauded as a much-maligned whistle-
blower.

This is not to say that individuals who once held
positions of confidence in government should consider
themselves free, willy-nilly, to break those confidences
as soon as they depart from their jobs. Of course, they
should not. A duty of circumspection remains—even as
it must be recognized (as it always has been) that the
bonds of secrecy diminish over time and must be bal-
anced against the public interest and the call of history.
In seeking absolute secrecy for its internal workings, the
Court and its self-proclaimed protectors ignore this
common-sense balance.

Finally, it must be observed that for all the red-in-
the-face talk by former clerks about the sanctity of the
Court’s deliberations and how I broke the accepted
code of silence, the truth of law clerk secrecy differs
sharply from the public fulminations of the secrecy pro-
ponents. Former law clerks talk. The law professors tell
insider clerkship stories to their colleagues and stu-
dents. The appellate advocates regale their colleagues
and use their insider knowledge to advance their
clients’ interests before the Court—and are paid premi-
ums for this reason. Former clerks of all stripes talk to
the press or to authors writing about Court related top-
ics, albeit not for attribution unless they are engaging in
flattery. Some 170 former clerks talked to Bob Wood-
ward when he was writing The Brethren. Judge Richard
Arnold, Chief Judge of the Eighth Circuit, gave the

dairy he kept as a clerk to David Garrow for use in his
book on reproductive rights. Judge Harvie Wilkinson,
I, Chief Judge of the Fourth Circuit, wrote a memoir of
his year clerking for Justice Lewis Powell. Several law
clerks described the Court’s internal deliberations over
Brown v. Board of Education* for Richard Kluger’s Simple
Justice> even though Chief Justice Earl Warren was
among the strongest advocates for Court secrecy. The
list extends for miles.

Of course the fact that many, many clerks have
revealed internal information about the Court does not
necessarily justify the practice. But the existence of a
long tradition of such revelations, and the fact that con-
tributors to the tradition include some of the most lumi-
nous and respected names on the roster of former
clerks, certainly cast doubt on many claims of the secre-
cy police (such as the notion that the attorney-client
privilege governs Justice-clerk discussions) and suggest
that many members of the Court family have recog-
nized the value of public accountability for the institu-
tion. Cooler heads among the Justices have done the
same.

It is a shame, therefore, that the current Justices do
not recognize the importance of this tradition and seem
hellbent on clamping down on potential revelations—
reportedly, even demanding of current clerks a lifelong
omerta. The Justices are the most important legal offi-
cers not only in this country, but in the world. Assess-
ing the quality of their work is in our immediate best
interest and in the long-term best interest of the institu-
tion. That the current Justices apparently feel otherwise
reflects an unhealthy and undemocratic defensiveness.
As in the other branches of government, the best
defense against the criticism of former employees is not
to impose unrealistic and unjustified secrecy rules. It is
simply for the Justices to do their jobs conscientiously
and well.

Endnotes
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A Law Clerk’s Duty of Confidentiality

By Erwin Chemerinsky

The Debate over Closed Chambers

The subtitle of Edward Lazarus’ book Closed Cham-
bers,1 is “The first eyewitness account of the epic strug—
gles inside the Supreme
Court.” Underneath Lazarus’
name on the cover of the book
it says: “Former Supreme
Court Clerk.”2 The inside of
the book jacket proclaims:
“Never before has one of these
clerks stepped forward to
reveal how the Court really
works—and why it often fails
the country. In this ground-
breaking book, award-win-
ning historian Edward
Lazarus, a former clerk to Justice Harry Blackmun,
guides the reader through the Court’s inner sanctum,
explaining as only an eyewitness can the collisions of
law, politics and personality as the Justices wrestle with
the most fiercely disputed issues of our time.”3

Not surprisingly, especially in light of this introduc-
tion, the book unleased a firestorm of charges that
Lazarus had acted unethically, immorally and even ille-
gally. Some, such as Ninth Circuit Court of Appeals
Judge Alex Kozinski, in a review in the Yale Law
Journal,* charged that Lazarus breached his ethical duty
to the Court by reporting confidential information con-
cerning that term, that he was disloyal in being highly
critical of the Court and that he may have acted illegal-
ly in relying on documents impermissibly removed
from the Court.

In my own review in the Yale Law Journal > I dis-
agree with each of Kozinski’s charges. I do not believe
that Lazarus acted unethically in any way because he
reported virtually no confidential information learned
during his clerkship. His book relies on material gained
from publicly available papers, particularly those of
Justice Thurgood Marshall, and on interviews with for-
mer clerks. Besides, the Code of Ethics that covered
clerks from Lazarus’ term cannot be fairly read as
extending beyond the clerkship. The Code of Ethics is
explicit in its last paragraph that it applies only to cur-
rent law clerks:

A person to whom this Code becomes
applicable shall comply with it immedi-
ately upon commencement of his or her

clerkship and throughout his clerkship.
Violations of the Code by a law clerk
may be disciplined by his or her
appointing Justice, including
dismissal.

The Code thus could not be clearer: it applies
“throughout [the] clerkship.” It could have said, but
doesn’t, that the confidentiality provisions apply forev-
er. The sole enforcement mechanism provided is disci-
pline by the Justice; a possibility that exists only during
the clerkship.

Nor do I believe that Lazarus breached any duty of
loyalty. Kozinski, and others, imply a duty of former
clerks to refrain from “demeaning” or attacking the
Court. The basis for this duty is unclear. I know of no
job where a condition of employment is that the
employee can say only nice things about the former
boss or the institution. I would never expect that my
former research assistants, who at times handle confi-
dential information, feel obligated to speak only kindly
of me or the university that employed them. Kozinski
relies on shared experience to support his claimed duty
of loyalty, but isn’t all of our shared experience that we
may describe our bosses and our co-workers in whatev-
er terms we want, including unfavorable ones? I am
particularly troubled by a duty of loyalty, such as the
one Kozinski asserts, applied to an important public
institution such as the Supreme Court.

Finally, the charge that Lazarus might have violated
a federal law—initially made by Richard Painter in an
essay in the Wall Street Journal” and then repeated by
Kozinski—has no foundation whatsoever. No one has
ever offered a shred of evidence that Lazarus, or any
one else, illegally removed documents from the Court.

The Underlying Issue

Although I strongly disagree with the attacks on
Closed Chambers, 1 think that the debate over the book
raises important questions about the proper ethical
standards to be applied to law clerks. What is a clerk’s
duty of confidentiality? The easy answer to the question
is positive, not normative: clerks should adhere to
whatever promises of confidentiality they made as a
condition of their clerkships. If a clerk promises never
to reveal any confidential information learned during
the clerkship, then the clerk should adhere to this agree-
ment. If a clerk is hired under a code of ethics that
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makes confidentiality permanent, the clerk is bound by
these rules. The Supreme Court, for example, changed
its Code of Ethics for clerks after the publication of
Closed Chambers.

This approach is simple and compelling. A promise
of confidentiality, like all promises, should be taken
very seriously. In essence, it is a term of the employ-
ment contract and improper disclosures are a breach of
that promise.

Yet, this answer to the question—that clerks should
abide by their promises of confidentiality—is incom-
plete. It does not address the underlying normative
issue: what should be the former clerk’s duty of confi-
dentiality? What should be the content of a code of
ethics for clerks and former clerks as to issues of confi-
dentiality? Also, are there ever circumstances where a
clerk or former clerk is justified in breaching an agreed-
upon or imposed duty of confidentiality?

What Should Be the Duty
of Confidentiality?

What should any judge demand of his or her clerk
in terms of confidentiality? I believe that appropriate
scope of the duty of confidentiality can be summarized
in four points:

1. While a case is pending before the court, a clerk
should be prohibited from publicly disclosing any con-
fidential information learned as part of the clerkship
about that case. Obviously, parties and the public
should learn about a court’s handling of a pending case
from the judge, in statements from the bench, orders
and opinions. A clerk’s disclosures about pending cases
could have enormous ramifications. Many decisions
affect millions and billions of dollars; advance word
about outcomes could have huge consequences. This
duty obviously exists during the clerkship and contin-
ues so long as the case remains pending before the
court.

2. A clerk’s conversations with a judge, where there
is a reasonable expectation of confidentiality, should be
regarded as permanently confidential, unless the judge
gives permission for disclosure. Judges should be able
to speak with their clerks in confidence. Secrecy of com-
munications encourages judges to express tentative
thoughts that they often likely would be unwilling to
express if disclosure was likely. An analogy can be
drawn to executive privilege, which protects the confi-
dentiality of communications between a president and
his or her advisors. The concern is that without confi-
dentiality presidents would be reluctant to ask for and
less likely to receive confidential advice. The quality of
decisions, over the long term, could suffer.

It should be emphasized that Lazarus revealed vir-
tually no conversations with Justice Blackmun. Lazarus
makes this clear in the introduction to the book. In his
author’s note, he writes:

I have been careful to avoid disclosing
information I am privy to solely
because I was privileged to work for
Justice Blackmun. In other words, 1
have reconstructed what I knew and
supplemented that knowledge through
primary sources (either publicly avail-
able or provided by others) and dozens
of interviews conducted over the last
five years. Indeed, some of the more
controversial revelations in the book,
including events that occurred during
my clerkship, are things of which I was
unaware—or dimly aware—at the
time.8

The difficult question is whether the conversations
between a Justice and a clerk truly must remain forever
permanent. Is there a point in time, long after the case
is pending and perhaps even after the judge is no
longer on the bench, in which disclosure is permissible?
I believe that there is, especially for the Supreme Court
whose decisions are of such great historical significance,
but it is unclear as to how to draw the line and define
the time after which disclosure is permissible.

3. A clerk should not be precluded from writing or
speaking about cases that were pending at the time of
the clerkship, so long as principles 1 and 2, above, are
followed. Clerks may criticize the judge or court on
which they clerked.

A person who clerks for a court is not forever dis-
qualified from discussing the matters that were before
the tribunal during his or her clerkship. A Supreme
Court clerk, for example, may teach and write about
cases that were pending during the term of the clerk-
ship. The former clerk should not have any less right to
discuss the case than anyone else. Certainly, so long as
the clerk relies on non-confidential sources of informa-
tion—such as published opinions, publicly available
papers and interviews—there is no breach of confiden-
tiality. Professor David Garrow, in a review of Lazarus’
book published in the Cornell Law Review,® shows that
Supreme Court clerks throughout this century have reg-
ularly written about matters that were decided during
their clerkships.

4. A clerk only should breach principles 1 or 2
under truly compelling circumstances where there is an
overriding need for disclosure. Clerks may be disci-
plined for violations.
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It is tempting to argue that the duties of confiden-
tiality are inviolate. Yet, it is hard to conceive of any
rule of secrecy that is absolute. The attorney-client priv-
ilege has important exceptions, as does executive privi-
lege. It is possible to imagine some circumstances, how-
ever unlikely, in which a clerk would be justified in
breaching confidentiality. Imagine that a clerk witnesses
a judge taking a bribe to decide a case in a particular
fashion. Disclosure there would be appropriate and nec-
essary, such as revealing what occurred to law
enforcement.

The difficulty, of course, is giving clerks discretion
to decide when disclosure serves a compelling need. I
see no alternative, though a clerk who violates the con-
fidentiality rules could be subjected to discipline for
doing so. The likelihood is that if a clerk used good
judgment and the disclosure was necessary, discipline
would be unlikely.

These principles do not deal with every imaginable
situation. Nor do they deal with hard questions of line
drawing, such as deciding the time after which other-
wise impermissible disclosures should be allowed or
the circumstances in which prohibited revelations serve
a compelling purpose. Yet, I think that these four princi-
ples provide a framework for defining a clerk’s duty of
confidentiality.

Conclusion

Edward Lazarus has been much vilified for writing
Closed Chambers. I've often had the sense that some of
his critics never read the book. The vast majority of the
work concerns years before and after his clerkship. The
book contains a great deal of new information which
will be of value to historians and students of the Court.
He makes serious charges about the politicization of the

Court, about which I largely disagree, but that need to
be addressed and seriously considered.

Most of all, Lazarus’ book provides an occasion for
thinking carefully about the appropriate scope of a
clerk’s duty of confidentiality. I fear that the knee-jerk
reaction will be ethical codes that compel clerks to
remain forever silent about anything they learned dur-
ing their clerkships. This, though, goes too far. The
goals of confidentiality can be served by requiring con-
fidentiality so long as a case is pending and for conver-
sations directly with the judge where there is a reason-
able expectation of confidentiality. This will adequately
protect the integrity of the courts and needed candor in
communications between judges and clerks, without
unduly silencing an important voice.
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Pro Bono Programs in State Government

By Sara Osborne

Introduction

In 1995, the American
Bar Association passed a
resolution encouraging state
bar associations to make
expansion of pro bono legal
services a high priority and
to be innovative in their
program design and strate-
gies for motivating attorney
participation. In response a
NYSBA ad hoc working
group comprised of govern-
ment lawyers met to devel-
op a draft proposal that included a proposed executive
order enabling government lawyers to definitively par-
ticipate in pro bono activities if they so desire.!
Although this proposal was approved in concept by the
Bar Association President’s Committee on Access to Jus-
tice, it was never forwarded to the Governor’s Office
for formal consideration. This article reviews some of
the legislative and policy issues which arise when con-
sidering government lawyer involvement in pro bono
activities.

Although the practice may appear to be gaining
more supporters in other states New York does have
some precedent for affording state government attor-
neys, already traditionally committed to public service,
opportunities for direct service to needy citizens.2 In
May of 1997, the Administrative Board of the Courts
adopted a resolution, now part of the New York attor-
ney registration statement, urging NY attorneys to pro-
vide an annual minimum of 20 hours of pro bono legal
services to poor persons and to financially support
organizations providing such services. Very recently, a
new position filled by of Court of Appeals Chief Judge
Judith S. Kaye prioritizes expanded access to the justice
system, including increased pro bono participation.3
There are good reasons to initiate pro bono programs
for government attorneys and there are many success-
ful examples from which to draw both inspiration and
ideas. In 1988, the Maryland Attorney General institut-
ed one of the first pro bono service programs specifical-
ly for government law offices. Attorney General Janet
Reno developed a policy for the U.S. Department of
Justice in 1996.4 In 1998, the American Bar Association
published Pro Bono Project Development: A Deskbook for
Government and Public Sector Lawyers, an invaluable
resource of collected prior experiences.

However, increased access to legal services is only
one of several important factors which would be posi-
tively affected by pro bono opportunities in govern-
ment law offices. Benefits might also include: skills
training and professional development, public esteem
for the legal profession, attorney job satisfaction and
generally a more efficient use of legal resources. To
simultaneously maximize these good things, agencies
and offices with successfully functioning programs
agree that the initial process of drafting, debating and
revising a policy statement is critical, but will require an
initial commitment of time and leadership.5 A fruitful
policy discussion has the goal of consciously acting on
several things at once so that a final policy may accom-
modate different reasons for acting. Whether a policy
discussion is motivated from pure altruism or from the
goal of improving practitioner skills or even public rela-
tions, the resulting policy can serve all. However, along
the way some of the same issues must be addressed
regardless of the context in which they arise.

Goal #1: Increased Access to Justice Systems

In 1966 the Federal Office of Legal Services was cre-
ated to address a chronic need for low cost or free legal
services to the nation’s indigent. But beginning in the
early 1980s and most recently in 1996, financial
resources and the scope of permitted activities have
been severely restricted.6 This prompted many states to
consider mandatory pro bono service as a readily avail-
able resource to close the gap, although Florida became
the only state to actually require reporting of pro bono
service hours.” In response to indications of critical local
need, former Chief Judge Sol Wachtler appointed the
Committee to Improve the Availability of Legal Services
to develop a plan to address access inequities. That
committee recommended, among other things, 40 hours
annually of mandatory pro bono legal services if New
York attorneys did not meet the need voluntarily.
Although considered a last resort the scent of mandate
in the air prompted considerable debate. The NYSBA
approved its own alternative proposal of voluntary
aspirational minimum standards. In 1990 Chief Judge
Wachtler formed the Pro Bono Review Committee
(Marrero Committee) to assess the “amount of and
types of pro bono work being done by New York
lawyers”8 and temporarily delayed implementation of a
mandatory requirement. During the past decade sur-
veys were conducted by the Marrero Committee, the
State Bar and the Unified Court System. Most recently
in March of 1999 the UCS released the results of a 1997
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survey which will be used to establish a benchmark
from which to measure any changes in New York attor-
neys’ pro bono activities.” Comparing previously col-
lected data with these most recent findings indicates a
negligible variation (consistently hovering around 40-44
hours) in the average number of service hours by slight-
ly less than one half of NY attorneys surveyed.10 But a
1993 revision of ABA Model Rules of Professional Con-
duct, Rule 6.1 set an aspirational minimum of 50 pro
bono hours per year for every attorney.11

The Marrero Committee, the Bar Association pro-
posal and the new Model Rules all produced language
more explicitly defining pro bono services as those
directed at either improving access or raising the stan-
dards of the legal profession. Both proposals took cues
from Model Rules and Code of Professional Responsi-
bility language citing lawyers’ professional obligation
to serve the poor.12 Currently, Rule 6.1 says a “substan-
tial majority” of the 50 hour goal should go to meet the
legal needs of “persons with limited means” or organi-
zations whose primary purpose is to meet the needs of
such persons. But envisioning pro bono opportunities
for “all attorneys” immediately raised specific concerns
regarding restrictions on outside practice by govern-
ment attorneys. The Marrero proposal for mandatory
pro bono did not exempt government attorneys but pre-
ferred finding ways to lighten restrictions and it did not
anticipate significant obstacles toward that end.!3 A vol-
untary approach would also need to work within those
particular boundaries established for government legal
personnel.

Goal #2: Recognizing the Unique Concerns
of Government Law Offices

Comment Five to Model Rule 6.1 acknowledges
“Constitutional, statutory, or regulatory restrictions
may prohibit or impede government and public sector
lawyers and judges from performing services” related
to “governmental organizations” and from engaging in
the “outside practice of law.” Before getting out of port,
the government attorney seeking opportunities for pro
bono direct service may think the wind will never even
reach his/her sails. Nevertheless, the language of 6.1 is
intended to “facilitate participation by government
attorneys,” even where restrictions exist, through its use
of broad language describing the range of acceptable
pro bono activity. In fact, this can encourage the cre-
ation of “boutique” pro bono programs within different
government offices; that is, they can be narrowly, or
widely, tailored to meet a range of internal and external
restrictions. External restrictions may actually provide a
convenient pre-existing boundary which make it easier
to quickly initiate clearly focused programs.

A common perception among government lawyers
is that, as it appears to be defined in rule 6.1, they are

already providing pro bono legal services to the public.
Indeed, pro bono services can include matters which
further the “organizational purposes” of “governmental
and educational organizations.” Comment Three
defines “governmental organizations” to include
“sections of governmental or public sector agencies.”
Therefore, it is not difficult to see how this perception
arises. But a threshold question would be: who, as the
client, does the government attorney represent? Gener-
ally, it is agreed that the client is the agency, not the
entire government or the general public.1* Doing pro
bono work for one’s own agency employer would be
difficult to distinguish from work done in anticipation
of income which could not be defined as pro bono.

There are government attorneys who would also
prefer a direct service opportunity. But another concern
is the “revolving door.” This refers to a government
attorney “switching sides,” or moving back and forth
between public and private sector practice.l> Because of
concerns about confidentiality, potential abuse of gov-
ernment information, appearances of—or actual—influ-
ence peddling, there are restrictions on where and
when a government attorney may practice during and
after government service.l¢ Therefore, a government
attorney engaged in any kind of pro bono work must
always be aware that contacts today could present con-
flicts tomorrow. However, this does not per se exclude
pro bono service, but merely limits a particular attor-
ney’s options usually to some form of service which is
very different from his or her government duties. But
this radical change of venue is also precisely what
makes direct service pro bono opportunities so attrac-
tive for government lawyers.

Although “revolving door” rules protect both attor-
ney and government, they can limit private sector post-
employment options. On the other hand, a policy which
clearly articulates the boundaries of pro bono options
could work with the revolving door to provide a gov-
ernment attorney returning to private practice—either
by choice or by political necessity—skills and contacts
for employment which might not have otherwise pre-
sented themselves. This kind of personal and profes-
sional growth through pro bono experience often trans-
lates into more job satisfaction, something private firms
are discovering as a solution to their chronic problem of
high associate turnover rates.”

Language in the New York State Constitution
which prohibits the use of state monies for “private
undertakings,”8 has also been cited as an obstacle to
pro bono service by government attorneys. This arises
from the substantial likelihood that a government attor-
ney representing a pro bono client would need to use
an office desk, telephone or fax machine, may need to
spend time away from the office on court appearances,
and perhaps occasionally enlist the clerical skills of
office support staff. Separation of public and private
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property is a foundation of our society and so these
issues are not insignificant. They arise whenever private
concerns request the use of government property such
as, for example, public school buildings or public parks
for a fund-raising event.

Although the NY Court of Appeals has not ruled
directly on this issue relating to pro bono services, the
history of this language articulated in a 1990 case
involving the use of legislative employees for political
campaign work indicates that when this language was
added it was narrowly directed at preventing fiscally
“improvident” legislation and was not aimed at “pre-
venting or punishing larceny.”1? In states where this
issue has been addressed directly in connection to pro
bono legal services to indigent persons, it has been con-
cluded that even if an individual client might benefit
directly from the legal representation such service per-
mits an incidental use of public funds because volun-
teer attorneys are serving an overall public purpose and
meeting a public need. In other words, although public
property may not be used to further purely personal
objectives, if the primary purpose is a public purpose
then some use is permissible.20

However, another consideration for New York
attorneys making the property use issue more intimi-
dating is the exhortation of DR 9-101 of the NY Code of
Professional Responsibility to avoid even the “appear-
ance of impropriety.”2! This encourages caution by pro
bono attorneys who must also avoid any appearance
that they are acting on behalf of the government, or that
government position might influence a case outcome or
risk exposing confidential government information.
Again, this does not preclude government attorneys’
participation in pro bono opportunities but merely
helps define the boundaries. For example, a 1993 New
York Judicial Ethics Opinion found no objection when a
town judge permitted the courthouse to be used by
local pro bono attorneys for consultations with unrepre-
sented parties in actions commenced in town court—as
long as it was clear that the attorneys were not speaking
for the court and that the court facilities were made
available solely as a courtesy.22

Nevertheless, successful policies must address these
issues and clearly delineate the extent of de minimus
property use, as well as the procedures to insure appro-
priate appearances. This is for the ultimate benefit of
client, attorney, and government and can avoid a host
of unnecessary embarrassment, inefficiency, or even
scandal. Particularly in New York, these guidelines
should be publicized to all office staff so as to avoid
even rumors of misuse of property. This issue can be
carried to debilitating extremes, but such instances sim-
ply emphasize the need for clarity and common sense,
and remind us that the constitutional and statutory
goals are meant to deter abuse and not necessarily bar
any and all use.

Goal #3: Legal Skills and Resource
Development

Government lawyers considering opportunities for
pro bono direct client service often express concerns
about the appropriate use of their existing lawyering
skills. An attorney whose government work may be
limited to reviewing construction contracts might hesi-
tate to participate in a program with a focus on court-
room representation. However, that same attorney may
be quite willing to do so with some additional training
and the assurance of adequate malpractice insurance
coverage. The issue of continuing education and skills
development is implicated in pro bono work by govern-
ment attorneys and solutions can be incorporated into
the particular structure and goals of a program. This
factor can also be significant when it comes to motivat-
ing attorney participation. Programs which look to
existing legal services providers for referrals may find
those programs very willing to offer training and mal-
practice insurance because they are able to expand their
services to needy clients when the size of their pool of
trained attorneys is increased. Such programs include
law school and bar association clinics, court based pre-
litigation mediation, specific types of cases in certain
courts (e.g., guardianships, some domestic matters,
landlord/tenant disputes, consumer protection, wills,
powers of attorney or arbitrations), literacy programs,
mentoring for youths and alternative sentencing pro-
grams.

Program design can be remarkably diverse and still
reap the benefits. An office with a narrow scope such as
a county or municipality might need nothing more than
a policy simply granting permission to attorneys to par-
ticipate in pro bono services as long as certain very
minimal requirements are met; whereas a statewide,
far-ranging office such as the Attorney General’s office
would require a more centralized program setting out
more detail in its policies and procedures. A decentral-
ized program may require attorneys to contribute some
out-of-pocket training and insurance expenses. But as
was done in Maryland, a nonprofit corporation could
be set up to cover these expenses, or they could be pro-
vided through state bar association resources.?3

Some basic guidelines and specific direction in this
area is advisable if only to insure the stability of the
program. An agency ethics officer or staff attorney
could serve as in-house coordinator and liaison to refer-
ral organizations and the volunteers. Case pre-screening
and training scheduling can be handled between the
referral organizations and the internal committee before
even contacting a volunteer lawyer. Collection and dis-
semination of information on programs and available
support is essential throughout all stages of establishing
a program and may evolve into a source of inspiration
and motivation as well as a valuable resource. A source
book kept in the Florida Attorney General’s Office and
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updated annually since 1993 indicates statewide pro
bono programs have increased from 47 to 104.2* This
kind of information centrally located in one govern-
ment agency or with a state bar association is very effi-
cient because it is difficult for a single government
office to maintain a pro bono project on its own. How-
ever, the NLRB found the medium of in-house electron-
ic bulletin boards convenient and centralized enough
for purposes of that agency’s program. But for a gov-
ernment attorney who may move from agency to
agency, a statewide policy and resource guide for train-
ing and support would be most valuable. Carefully
thought through but simple procedures can alleviate
many attorney concerns about conflicts, insurance, ade-
quate skills, and maintaining standards of professional
responsibility.

Finally, a recent development in New York which is
changing the landscape of legal practice for both public
and private sector attorneys is mandatory CLE, aimed
at sustaining high levels of professional knowledge and
skill. This is relevant to pro bono services because
Model Rule 6.1 cites activities with the goal of “improv-
ing the law, the legal system or the legal profession,”
such as teaching a CLE course, as pro bono service
alternatives. Currently, however, pro bono direct service
experience is not approved as a source of CLE credits
although CLE goals of ethics, skills development and
enhancing the quality of the bar for the benefit of the
public would certainly be advanced by participation in
certain pro bono service opportunities. This pro bono-
CLE connection is currently being examined by the
NYSBA Pro Bono Office as well as other states.

The First Step: A Good Foundation

Finally, leadership, continuity and attorney motiva-
tion are essential for success from initial policy develop-
ment to implementation and administration. Successful
programs all agree that a clear source of leadership was
essential for inspiration and perseverance. Experience
points to some logical sources: agency heads, ethics offi-
cers, bar associations, elected or appointed government
officials, law schools and established community ser-
vice organizations. In 1996, President Clinton issued
Executive Order 129888 urging all federal agencies to
develop programs facilitating pro bono legal service by
government employees. Janet Reno soon initiated a pol-
icy for pro bono service within the Department of Jus-
tice. As indicated by the experience of the NLRB, other
federal government agencies are paving the way as
well.

Without strong leadership, government based pro
bono programs are particularly susceptible to shifts in
political climate, revealing the importance and the
fragility of another ingredient necessary for success:

continuity and stability. The more visible and consistent
the source of leadership the more likely programs are to
get off the ground and, once begun, to survive political
shifts. Programs also need to foster and sustain relation-
ships with appropriate referral sources who will con-
versely want to rely on the consistent availability of pro
bono services. Continuity is also necessary for meaning-
ful program assessment. The history of Legal Services’
reliance on government funds should perhaps send a
cautionary message about relying on elected officials as
primary sources of leadership. Although continuity can
be a political goal it is more likely the offspring of
administrative entities and so the leadership of a bar
association might be a better guarantee of a program’s
longevity.

Whether the initial rationale for government pro
bono programs is altruism, professional development or
public relations the issue of attorney motivation is still
critical. Without committed participation the project
will fail. Attorney concerns about time commitment,
rewards and enforcement should not be dismissed as
too self serving, but should be openly addressed in any
policy discussion, particularly where continuing legal
education now has a pre-existing mandatory claim on
New York attorneys’ time, money, and administrative
resources. Potential motivators such as CLE credit or
tax credits for pro bono time are options being dis-
cussed across the nation.

Finally, on a more philosophic note related to legal
education, when people refer to an attorney’s inherent
obligation to service they are talking about something
that is hard to teach because it is more than just a mat-
ter of skills acquisition. The title “Esquire” means ser-
vant, but always a servant with a privileged status.
Both duty and privilege—which attach as well to the
other historically traditional professions of medicine
and clergy—come from a presumed moral authority.
Perhaps the sense that there is a need for classroom
instruction in professional ethics “will have arisen from
a failure to teach the point of the profession itself.” This
sense that the practice of law is not just about doing
certain things, but being a certain kind of person, can
only be imparted through a process of imprinting-by-
example onto each successive generation.? If lawyers
today chafe at the increase in codes and rules defining
ethical conduct, then perhaps the only alternative to
more of the same will be to pay more attention to learn-
ing by example. If so, then it makes sense to find ways
to develop more attorney-servants as a “yeast” for
future law practice. The best professional development
and the best service will be gained by doing, showing
and mentoring and well-designed pro bono opportuni-
ties for government attorneys is a good place to start.
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Ethics Laws for Municipal Officials

Outside New York City

By Mark Davies

Nothing can get a
municipal attorney into hot
water quicker than failing to
counsel a municipal client
how to avoid accusations of
unethical conduct. Unfortu-
nately, the law in that regard
offers at best a model of
murkiness, and self-help is
about the only help avail-
able. This article will attempt
to set out some guideposts
for municipal lawyers seek-
ing to traverse New York State’s ethics morass.! Dis-
cussed below are five topics: (1) The sources of ethics
regulations in New York State; (2) prohibited interests
under the state ethics law for municipal officials; (3)
prohibited conduct under that law; (4) incompatibility
of public offices; and (5) disclosure and recusal.

Threading the Ethics Needle: Sources of
Ethics Regulations

Sadly for our public officials, no single clear and
comprehensive, uniform ethics law exists in New York
State for officers and employees of local government.
Instead, one must consult the following:

e Article 18 of the New York State General Munici-
pal Law, the primary state ethics law for munici-
pal officials and the main topic addressed in this
piece;

* The municipality’s own ethics provisions (every
county, city, town, village and school district in
the state must adopt a so-called “code of ethics,”2
and almost all have done so, although few of
these codes even approach a real code of ethics);

* The state constitutional restriction on giving or
loaning money or property to or in aid of any pri-
vate person or undertaking;3

* Miscellaneous conflicts of interest provisions scat-
tered throughout the consolidated laws, such as a
prohibition on the simultaneous holding of elec-
tive and appointive village offices;*

e Case law restrictions on conflicts of interest,
either as a matter of pure common law, such as
the prohibition on a municipal official having a
contract with his or her own municipality, or by
extension of Article 18, such as a prohibition on

municipal officials acting on matters in which
they have a financial interest;>

* Official misconduct provisions in articles 195 and
200 of the Penal Law; and

e Conlflicts of interest restrictions contained in the
rules, regulations, guidelines, policies and proce-
dures of individual municipal agencies, such as
police department prohibitions on accepting gifts
of any kind or size.

Municipal attorneys should familiarize themselves with
these various provisions. The rest of this article, howev-
er, focuses on Article 18, which applies to virtually
every officer and employee of every municipality in the
state, whether paid or unpaid, except New York City.¢

Dipping One’s Hand into the Municipal
Well: Prohibited Interests

In an enormously complicated—and for small, rural
municipalities, enormously burdensome—provision,
Article 18 of the General Municipal Law prohibits
municipal officers and employees from having an inter-
est in any contract with the municipality if the munici-
pal officer or employee has some control over that con-
tract for the municipality.” Although often an exercise in
futility, analysis of this prohibition requires answering
four questions:

e Is there a contract with the municipality?

¢ If so, does the municipal official have an interest
in that contract?

e If so, does the municipal official have any control
over that contract on behalf of the municipality?

* If so, do any of the various exceptions to the pro-
hibition apply?

Although space does not permit an extended discussion
of these questions, the following should prove helpful .8

Contracts with the municipality. Article 18 expansive-
ly defines “contract” to include not only express or
implied agreements with the municipality but also “any
claim, account or demand against” the municipality.?
Thus, a lawsuit against the municipality is a contract
with the municipality. The state Comptroller’s Office
has opined that neither an application for a zoning
change nor the granting of that application is a “con-
tract” under Article 18, although one court has held that
an application for a building permit, and the issuance
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of the permit, is a contract.1? It would seem that an
application for a zoning variance, which like a zoning
change requires the exercise of discretion, is not a con-
tract; but no reported decisions exist on the issue.

Interests in contracts. A municipal officer or employ-
ee has an “interest” in a contract if “a direct or indirect
pecuniary or material benefit” will accrue to the official
as a result of the contract. Note that the official does not
have to be a party to the contract.!! For example, if a
village hires a firm to refurbish village hall, and the
firm subcontracts the plumbing work to a part-time
deputy village clerk, that clerk has an interest in the
contractor’s contract with the village. In addition, a
municipal officer or employee is deemed to have an
interest in:

* Any contract of his or her spouse, minor children
or dependents;

* Any contract of his or her outside employer or
business;

* Any contract of a corporation any stock of which
he or she directly or indirectly owns or controls.

Note that in these instances the municipal officer or
employee is deemed to have an interest in the contract
even though he or she does not receive any pecuniary
or material benefit as a result of the contract. An excep-
tion: a municipal official does not have an interest in a
contract of employment between the municipality and
his or her spouse, minor child or dependent. In other
words, nepotism is allowed. A town board member
could vote to hire her husband as the town code
enforcement officer.

Control over the contract. A municipal official’s inter-
est in a contract with the municipality is prohibited
only if the official has the power or duty to exercise
some authority with respect to that contract, by negoti-
ating, preparing, authorizing or approving the contract,
by authorizing or approving payment under the con-
tract, by auditing bills or claims under the contract or
by appointing anyone who has any of those powers or
duties.12 Note that the official does not have to act on
the matter; he or she need only have the power or duty
to act—either individually or as a member of a board.
For that reason, neither recusal nor competitive bidding
will avoid a violation of the prohibited interest provi-
sion. For example, a town board member whose private
company wins a competitively bid contract with the
town to remove dirt to a landfill violates § 801 even if
he recuses himself from voting on the contract and also
allows his partner to keep all of the company’s profit
from the contract.

Exceptions. Worse than the hearsay rule, the prohib-
ited interest provision of Article 18 contains 16 excep-
tions, set forth in § 802. While some of these exceptions
appear rather arcane, some provide significant relief

from § 801. The more common ones address certain out-
side employment with a company having a contract
with the official’s municipality, contracts with not-for-
profit organizations, grandfathered interests in con-
tracts, certain small purchases by rural municipalities,
stock holdings amounting to less than 5% of the corpo-
ration having a contract with the municipality and cer-
tain small contracts.

Penalties. Any municipal officer or employee who
“willfully and knowingly” violates section 801 commits
a misdemeanor.!> One must emphasize, however, that a
violation is willful if the official knows the facts that
make the interest a prohibited one; the official need not
know that his or her conduct violates the law. Further-
more, any contract “willfully entered into by or with a
municipality” in violation of § 801 “shall be null, void
and wholly unenforceable;” it may not be ratified by
the municipality.14

Walking Both Sides of the Municipal Street:
Prohibited Conduct

Article 18 contains no code of ethics as such but
only four extremely limited conflicts of interest restric-
tions on municipal officials” conduct:1>

* A prohibition on soliciting gifts, or accepting gifts
worth $75 or more, “under circumstances in
which it could reasonably be inferred that the gift
was intended to influence him, or could reason-
ably be expected to influence him, in the perfor-
mance of his official duties or was intended as a
reward for any official action on his part”—a pro-
vision so vague that one county court struck it
down as unconstitutional;16

¢ A prohibition on disclosure or use of confidential
information acquired in the course of official
duties;

* A prohibition on receiving compensation, or
expressly or impliedly agreeing to receive com-
pensation, for services to be rendered in relation
to any matter before the officials” own municipal
agency or before any agency over which the offi-
cial has jurisdiction or to which he or she has the
power to appoint anyone;

¢ A prohibition on receiving compensation, or
expressly or impliedly agreeing to receive com-
pensation, for services to be rendered in relation
to any matter before any agency of the municipali-
ty where the compensation is contingent upon
any action by the agency—but note that payment
may be fixed at any time for the reasonable value
of services actually rendered.

The only penalty for violating any of these provisions,
however, is disciplinary action.l”
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Serving Two Municipal Masters:
Incompatibility of Public Offices

Ordinarily, governmental ethics rules regulate con-
flicts between public duties and private interests.
Nonetheless, § 801 of Article 18 has been interpreted as
prohibiting incompatible public offices, whether in the
same or different municipalities.!8 So, too, a number of
state statutes prohibit the simultaneous holding of two
public positions. For example, a member of a town
zoning board of appeals may not serve on the town
board.1® The common law likewise prohibits as incom-
patible the simultaneous holding of certain offices.
“Incompatibility has been said to exist when there is a
built-in right of the holder of one position to interfere
with that of the other, as when the one is subordinate
to, or subject to audit or review by, the second.”?0 The
New York State Attorney General’s Office has issued
numerous opinions on compatibility of public offices
and should be consulted on any such question.

Spilling One’s Guts: Disclosure and Recusal

Article 18 contains extensive financial disclosure
requirements, applicable in all counties, cities, towns,
and villages with a population of 50,000 or more. A dis-
cussion of those poorly drafted and impossibly onerous
requirements lies beyond the scope of this introductory
article.!

Article 18 further requires that applications, peti-
tions, and requests in certain zoning and planning mat-
ters disclose the interest of state and municipal officials
in the applicant, but only to the extent the applicant
knows of such an interest. As with § 801, “interest” is
broadly defined. Anyone who “knowingly and inten-
tionally” violates the requirement in this section com-
mits a misdemeanor.22

Finally, Article 18 requires written disclosure by any
municipal officer or employee of the nature and extent
of his or her interest in any actual or proposed contract
with his or her municipality “as soon as he has knowl-
edge of such actual or prospective interest.” The disclo-
sure must be made to the municipality’s governing
body and becomes part of its official records. This dis-
closure requirement applies even where the interest is
not prohibited because the official lacks the requisite
authority over the contract or because one of the
exemptions in § 802 applies. Two exceptions to this dis-
closure requirement exist. First, once disclosure has
been made, any interest in subsequent contracts with
the same party during the same fiscal year need not be
made. Second, disclosure is not required where the
interest falls within subdivision (2) of § 802.23 “Willfully
and knowingly” failing to disclose is a misdemeanor;*
failure to disclose may also render the contract void, or
at least voidable by the municipality.2>

On its face, Article 18 does not require recusal.
Some courts, however, either by extension of the disclo-
sure provisions of Article 18 or as a matter of common
law, have mandated recusal where action by a munici-
pal official would result in a pecuniary benefit to the
official.2¢ In any event, attorneys are well advised to
counsel their municipal clients to recuse themselves
whenever acting on a matter would result in a pecu-
niary benefit to themselves, their family or their outside
business or employer. Indeed, some local ethics laws
require recusal whenever an action by the official
would benefit anyone with whom the official has a
business or financial relationship.2”

Following the Yellow Brick Road:
A Municipal Ethics Law

If the foregoing appears confusing, it is. New York
State has long foundered in the backwater of ethics
reform, and the state legislature appears disinclined to
change that. Consequently, municipalities wishing a
path through this ethics thicket must create their own
by enacting a clear and comprehensive local ethics
law.28 Only then will municipal officials have the guid-
ance they need, and the public the reassurance they
demand, to ensure that the public’s business is conduct-
ed in the public’s interest.
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See People v. Moore, 85 Misc. 2d 4, 377 N.Y.S.2d 1005 (Fulton
County Ct. 1975).

N.Y. Gen. Mun. Law § 805-a(2). See also N.Y. Pub. Off. Law §§
33, 36, discussed in Davies supra note 1 at 1349 (removal of cer-
tain public officers by governor or supreme court).

N.Y. Gen. Mun. Law § 801, annotations 261-320.
N.Y. Town Law § 267(3).

O'Malley v. Macejka, 44 N.Y.2d 530, 535, 406 N.Y.S.2d 725, 727,
378 N.E.2d 88 (1978).

For a detailed review of those requirements, see Mark Davies,
1987 Ethics in Government Act: Financial Disclosure Provisions for
Municipal Officials and Proposals for Reform, 11 Pace L. Rev. 243
(1991).

N.Y. Gen. Mun. Law § 809.

23.  N.Y. Gen. Mun. Law § 803.
24.  N.Y. Gen. Mun. Law § 805.

25.  See Landau v. Percacciolo, 50 N.Y.2d 430, 429 N.Y.S.2d 566, 407
N.E.2d 412 (1980) (upholding the rescission of a sale for failure
to disclose). Cf. N.Y. Gen. Mun. Law § 804.

26.  See, e.g., Tuxedo Conservation & Taxpayers Ass'n v. Town Board of
Tuxedo, 69 A.D.2d 320, 418 N.Y.S.2d 638 (2d Dep’t 1979); Conrad
v. Hinman, 122 Misc. 2d 521, 471 N.Y.S.2d 521 (Sup. Ct., Ononda-
ga County, 1984).

27.  See, e.g., N.Y.C. Charter §§ 2601(5), 2604(b)(3).

28.  For a model local ethics law, based on the work of the Tempo-
rary State Commission on Local Government Ethics, see Mark
Davies, Keeping the Faith: A Model Local Ethics Law B Content and
Commentary, 21 Fordham Urb. L.J. 61-126 (1993). See also Mark

Davies, Considering Ethics at the Local Government Level, in Ethical
Standards in the Public Sector 127-155 (ABA 1999).

Mark Davies is the Executive Director of the New
York City Conflicts of Interest Board. He formerly
served as Executive Director of the New York State
Temporary State Commission on Local Government
Ethics. The views expressed in this article do not nec-
essarily reflect those of the Conflicts of Interest Board.
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NYSBA

Save the Date:

Annual Meeting
Program and Reception
Thursday, Jan. 27, 2000

Following the program, the Committee will sponsor its 2nd annual reception for government and
non-profit agency attorneys. For 2000, the Committee will honor Court of Appeals Judge
Joseph W. Bellacosa for his extraordinary and exemplary contributions as a public service attor-
ney. Judge Bellacosa—who is soon retiring from the Court of Appeals to become Dean of St.
John’s Law School—has spent over three decades in public service. Before going on the Court of
Appeals in 1987, he served as Chief Administrative Judge of all New York State courts (1985-
1987), Chair of the New York State Sentencing Guidelines Committee (1983-1985), Chief Clerk
and Counsel to the Court of Appeals (1975-1983), and Law Secretary to the late Marcus G. Priest,
Presiding Justice of the Appellate Division, Second Department (1963-1970). Judge Bellacosa will
be the first recipient of the Committee’s Outstanding Achievement Award. This award will be
given annually by the Committee to honor dedicated public service attorneys.

The reception will be open to all NYSBA members in public service. Be sure to look for
details in your NYSBA Annual Meeting mailing.

The Committee on Attorneys in Public Service will
present a half day afternoon program on Thursday,
January 27th on “State Sovereign Immunity.” The
program will focus on when the state government
and state officers can be sued in federal and state
courts. Our presenter will be Erwin Chemerinsky,
Sydney M. Irmas Professor of Public Interest Law,
Legal Ethics and Political Science at the University
of Southern California Law School. It is anticipated
that this program will qualify for 3 MCLE credits.
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Ethics Laws for Municipal Officials

Within New York City

By Jennifer K. Siegel

New York City’s ethics
law is contained in chapter
68 of the New York City
Charter and is enforced by
the New York City Conflicts
of Interest Board (the
“Board”), successor to the
New York City Board of
Ethics, established in 1959.
The Board is one of the old-
est, if not the oldest, ethics
boards in the country.

Chapter 68 contains vir-
tually all of the provisions necessary for a good ethics
law. This article will review the most significant of
those, including: (1) Moonlighting, (2) Ownership Inter-
ests, (3) Political Activities, (4) Gifts, (5) Post-Employ-
ment, (6) Volunteer Activities, (7) Financial Disclosure
and (8) Enforcement.

Keep in Mind: Some Charter Sections
Always Apply

Some Charter sections always apply to a public ser-
vant’s conduct, whether the specific issue is moonlight-
ing, volunteer positions, political activities, or any other
topic. These universal prohibitions, which the Board
calls the “(b)(2), (b)(3), and (b)(4) warnings,” will be
referred to throughout this article. Charter §§ 2604(b)(2),
(b)(3), and (b)(4) provide that any non-city activity per-
formed by a pubic servant must be performed on the
public servant’s own time, without the use of city
resources, including personnel and letterhead (unless
otherwise authorized), and must be performed without
divulging confidential city information. The Charter’s
waiver provision, discussed in detail below, does not

apply to (b)(2), (b)(3), or (b)(4).

Making Ends Meet: Moonlighting

A full-time foster care worker at the Administration
for Children’s Services (AACS) wants to work part-time
for a foster care agency with contracts with ACS. Is this
allowed? Opportunities for part-time work by New
York City public servants abound, and who doesn’t
need extra money from time to time? Although moon-
lighting by New York City public servants is generally
permitted, there are a few restrictions.

Full-time and part-time public servants may moon-
light part-time with a person or firm which has no busi-
ness dealings with the city,! provided that they comply
with (b)(2), (b)(3), and (b)(4). Full-time public servants
are prohibited from moonlighting for a firm which the
public servant knows is engaged in business dealings
with the city.2 The rule for part-time public servants is
less restrictive, prohibiting moonlighting only when the
firm is engaged in business dealings with the public
servant’s own agency.3 Since many firms in New York
City are engaged in business with the city, without a
waiver provision, many public servants might be pro-
hibited from moonlighting at all.

Waivers. Waivers allow public servants to hold an
otherwise prohibited position if written approval is
granted by the public servant’s agency head and the
Board determines that the position would not conflict
with the purposes and interests of the city. To determine
whether to grant a waiver, the Board considers the
hours of the part-time work and whether there is any
relationship between the public servant’s city and non-
city jobs.

In the above example, the ACS employee would
require a waiver to work part-time for the foster care
agency. If the ACS Commissioner gives his approval,
and if the ACS employee has nothing to do with the
contract agency in his or her city job and nothing to do
with ACS in his or her work for the contract agency, the
Board would probably grant the waiver.

Common Requests and Special Rules. The most com-
mon waiver requests come from public servants who
want to teach at local universities and colleges, almost
all of which engage in business dealings with the city.
Such waivers are generally granted, provided that the
public servant does not teach his or her job or the confi-
dential inner workings of the city. Special rules exist for
public servants who work through a temporary
agency,* for public servants who have a private law
practice,® for those who seek to give compensated
expert testimony® and for those who seek to work part-
time for another city agency.”

Having Your Own Business: Ownership
Interests

Public servants are a diverse group of people with
many different interests. Many public servants have
their own businesses or have an interest in a family
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business. Chapter 68 refers to ownership in a business
as an “ownership interest.” Public servants are prohibit-
ed from having ownership interests in firms that do
business with the city.8 Also, ownership interests are
imputed to a public servant if they are held by the pub-
lic servant’s spouse, domestic partner or unemancipat-
ed child. There are, of course, some exceptions to this
prohibition. Excluded from the rule are firms whose
shares are publicly traded and any interests held in a
pension plan, deferred compensation plan, or mutual
fund, if those investments are not controlled by the
public servants. Moreover, in certain circumstances, the
Board may grant an order under Charter §§ 2604(a)(3)
and (a)(4), which allows a public servant to retain an
otherwise prohibited ownership interest.

Determinations. In determining whether to grant an
order, the Board considers the nature of the public ser-
vant’s official duties, the manner in which the interest
may be affected by any action of the city, and the
appearance of conflict to the public, as well as the
financial burden on the public servant which would be
caused by the Board’s decision. Generally, when issuing
an order, the Board requires the public servant to recuse
himself or herself from acting on matters involving the
private firm’s business dealings with the city. Public
servants are generally allowed to retain their ownership
interests in and sit on the board of directors of coopera-
tive or condominium apartments where they reside.?

To Run or Not to Run: Political Activities

Chapter 68 does not for the most part prohibit vol-
untary political involvement by public servants, provid-
ed that the general provisions of (b)(2), (b)(3), and (b)(4)
are adhered to.

Political Fundraising. Public servants are prohibited
from coercing other public servants to engage in politi-
cal activities, from requesting any subordinate public
servant to participate in any political campaign and
from compelling or requesting any person to make
political contributions under threat of prejudice or
promise of advantage.l® High-level public servants and
those with “substantial policy discretion,” other than
elected officials, are prohibited from requesting any per-
son to make a political contribution for any candidate
for an elected office of the city or for an elected official
of the city who is a candidate for another elective office.

Special Rules. Elected officials, high-level public ser-
vants and public servants with substantial policy dis-
cretion may not be members of national or state com-
mittees of political parties, may not serve as an
assembly district leader of a political party or as chair
or officer of a county committee or the county executive
committee of a political party. Certain exceptions exist
for City Council members. Chapter 68 does not prohibit
public servants from seeking elective office.

The Golden Goose: Gifts

From time to time public servants get offered items
of value from persons or businesses engaged in busi-
ness dealings with the city. In some cases, gifts may be
accepted; in most, however, acceptance of a gift is a
conflict of interest. The general prohibitions of (b)(2)
and (b)(3), which state that public servants may not use
their official positions for personal financial gain and
may not engage in activities which are in conflict with
the proper discharge of their official duties, are particu-
larly pertinent when discussing gifts.

The General Rule. The Board’s Gift Rule allows
acceptance of gifts if they are valued at less than $50.11
The $50 value is calculated as either one gift or a num-
ber of gifts from the same source or related sources
within any 12-month period. Any gift over $50 must be
returned, or if that is impracticable must be reported to
the agency’s inspector general who shall determine the
disposition of the gift. A gift is not only cash, but may
also be lunch or dinner, entertainment, travel or any-
thing else of value. Even small gifts, however, may have
the appearance of a conflict and thus should not be
accepted. Indeed, even a $5 gift might in some circum-
stances violate the general prohibitions in (b)(2) and

(b)(3).

Gifts that May Be Accepted. Gifts given on family or
social occasions may be accepted so long as the real rea-
son for the gift is a social relationship and there is no
appearance of a conflict.12 Awards and plaques in
recognition of public service may be accepted, provided
that their value is less than $150.13 In some cases, meals,
refreshments or travel-related expenses may be accept-
ed as well. Certain gifts may be accepted by agencies
(as opposed to individuals) as a gift to the city from pri-
vate entities which are engaged in business dealings
with the city.

The Party’s Over: Post-Employment
Restrictions

Negotiating. Public servants may not negotiate for a
position with a private firm with which they are cur-
rently dealing in their city job.14 For example, Linda is a
contract manager for a city agency and is currently
working with ABC Corp. as part of her city job. ABC
Corp. enjoys working with Linda and asks her for a
resume. Can Linda give ABC her resume? Linda cannot
give ABC her resume until she has finished the project
she is working on with them. She may, however, ask
her supervisor to remove her from the project and then
submit her resume.

The One-Year Ban. Public servants who leave city
service may not appear before their former city agencies
for one year from the date of their separation from the
city.1> An appearance is a “communication for compen-
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sation” and includes making phone calls, attending
meetings, writing letters and signing documents. 16

Exceptions to the Ban. One exception to the one-year
ban is for an appearance that is ministerial in nature.1”
For example, a former public servant may drop off
papers to his or her former agency, but may not have a
discussion about what is contained in those papers. In
addition, a former public servant may communicate
with his or her former agency when that communica-
tion is incidental to an otherwise permitted appearance
before another agency or body. This exception does not
apply, however, if that proceeding was pending in the
agency while the former public servant was employed
there.18

Particular Matter. The lifetime bar is a permanent
prohibition and covers any matter on which the public
servant worked personally and substantially while in
city service. Personally and substantially, which is con-
strued very narrowly, means that the public servant had
responsibility over the matter through decision,
approval, recommendation, investigation, or other simi-
lar activities. This ban applies to both paid and unpaid
appearances.

Confidential Information. A former public servant
may never divulge confidential information they may
have learned as a result of their city employment.

Exceptions. The post-employment prohibitions do
not apply to those public servants who leave the city to
work for another government agency. This is referred to
as the “government-to-government” exception. Another
exception applies to those public servants who seek to
contract with their former agencies to perform identi-
fied tasks. Such “consulting back” allows a former pub-
lic servant to appear before their former agency prior to
the expiration of the one-year appearance ban and to
work on particular matters.1?

Waivers. Waivers of the post-employment provi-
sions are available, but are granted by the Board very
sparingly. Factors used by the Board in determining
whether to grant a waiver include: the relationship of
the city to the public servant’s prospective employer;
the benefits of the waiver to the city (as opposed to the
public servant); and the likelihood of harm to other
organizations or companies in competition with the
public servant’s prospective employer if the waiver is
granted.

For the Greater Good: Volunteer Activities

Public servants become involved in a myriad of
volunteer activities for charitable organizations. Gener-
ally, volunteer work is ok, but there are a few restric-
tions. Volunteer work done for not-for-profit organiza-
tions that have no business with the city is permissible,

provided that the restrictions contained in (b)(2), (b)(3)
and (b)(4) are adhered to.

Business Dealings with the City. If the not-for-profit
has business with the city or receives funding from the
city, a public servant may still volunteer for the organi-
zation, but there are four conditions that must be met.
First, the public servant may not take part, directly or
indirectly, in the organization’s business dealings with
the city. Second, the organization may not have busi-
ness dealings with the public servant’s own agency,
except where it is determined by the public servant’s
agency head that the volunteer activity is in furtherance
of the purposes and interests of the city. Third, the pub-
lic servant must perform work for the organization on
his or her own time; and fourth, the public servant may
not receive any compensation for the work. If the public
servant wants to be involved in the business dealings
with the city, a waiver may be possible.

Fundraising. Fundraising for a not-for-profit is gen-
erally allowed, but there are restrictions for some elect-
ed officials and high-level appointed public servants.?0
Elected officials may not take an “active role” in
fundraising on behalf of charitable organizations.
“Active” means making telephone calls, signing letters
or otherwise directly soliciting for a charitable group.
They may, however, serve as the chair or a member of
an honorary committee for a fundraising event or be
honored at a fundraising event. This is referred to as
“passive” fundraising.

The New (b)(2) Rule. This rule allows public servants
to perform certain volunteer work on city time, using
city resources, and city personnel but not city letter-
head. Such activities must be pre-approved by the pub-
lic servant’s agency head and by the Board.

Let it All Hang Out: Financial Disclosure

Approximately 12,000 city employees file financial
disclosure reports with the Board each year. The Board
retains the reports, which are available for public view-
ing, for six years. City employees may submit a request
to the Board to have some or all of their financial disclo-
sure reports withheld from public inspection. Failure to
file a timely report may lead to monetary fines of up to
$10,000.

Who Files. City employees who are agency heads,
deputy agency heads, assistant agency heads, paid
members of a board or commission, and each city
employee who is a member of the management pay
plan or whose salary exceeds $68,100 must file a finan-
cial disclosure report with the Board. In addition, any
employee whose duties involve contracts, even if they
are not one of the above types of employees, must file
with the Board.
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Required Information. The financial disclosure form
requires a myriad of information. Those filing must
include, for example, any non-city positions held, even
if they are honorary and uncompensated; any earned
and unearned income in excess of $1,000 from any non-
city source; any reimbursements for travel-related
expenses; any gifts over $1,000; and securities, real
estate and business investments over $1,000. Also to be
disclosed is certain information about the public ser-
vant’s spouse and unemancipated children.

The Power of the Badge: Enforcement

A public servant or former public servant who vio-
lates any of the prohibitions discussed above is subject
to an enforcement action by the Board.

Procedure. Ordinarily, an enforcement action begins
with the receipt of a complaint. The Board may (1) dis-
miss the complaint if it fails to state allegations of a
charter violation; (2) refer it to the Department of Inves-
tigation (DOI) for investigation if the complaint states a
possible charter violation; (3) issue an “initial determi-
nation of probable cause,” or, in the case of a minor vio-
lation or if related disciplinary charges are pending,
refer the alleged violation to the head of the agency
employing the public servant accused of a charter viola-
tion; or (4) issue a private warning letter. If the com-
plaint has been referred to DOI, DOI makes a formal,
confidential report to the Board. The Board then deter-
mines whether to proceed with a probable cause notice
or to dismiss. If the Board decides to proceed with an
action, the target of the investigation is afforded full
due process. If the matter is not resolved at this stage,
the Board may decide to go forward with a hearing.
Most hearings are conducted at the Office of Adminis-
trative Trials and Hearings (OATH). After a hearing,
OATH issues a non-binding, written report and recom-
mendation, at which time both parties may submit
comments to the Board. The Board considers OATH’s
recommendation and all the evidence as well as any
comments submitted by the parties in making its own
final findings of fact, conclusions of law and order. The
Board’s findings, conclusions, and order are made pub-
lic only if a violation is found to have occurred. Once
there is a final Board action, an appeal may be made to
state court.

Penalties. Penalties include civil monetary fines of
up to $10,000 per violation, recommendation of suspen-

sion or removal from office, or voiding of a contract. A
District Attorney may separately prosecute a Chapter
68 violation as a misdemeanor in a criminal case.

Most public servants want to do the right thing. A
comprehensive ethics law such as Chapter 68 provides
a roadmap to guide them down the right path.

Endnotes

1.  “Business dealings with the City means any transaction involv-
ing the sale, purchase, rental, or disposition of any goods, ser-
vices, or property, any license, permit, grant or benefit, and any
performance of or litigation with respect to any of the foregoing,
but does not include a transaction involving a public servant’s
residence or a ministerial matter.” Charter § 2601(8).

2. Charter § 2601(12).
See Charter § 2604(a)(1)(a).

Any pubic servant who works during any 12-month period for
more than 30 days for any individual firm which is a client of a
temporary agency, whether consecutive or in seriatim, is
deemed to have a position with the firm and therefore must
obtain a waiver if the firm engages in business dealings with the
city. Advisory Opinion No. 98-5.

5. See Advisory Opinion No. 91-7 and Charter §§ 2604(b)(6) and
(b)(7).
See Charter §§ 2604(b)(6) and (b)(8).
See Advisory Opinion No. 95-26.

See Charter § 2601(16), as amended by Board Rules § 1-11 (defin-
ition of ownership interest).

9. See Advisory Opinion No. 92-7. See also Advisory Opinions Nos.
94-27,95-11, and 95-25.

10.  See Charter §§ 2604(b)(9), (b)(11), (b)(12).

11.  See Charter § 2602(b)(5) and Board Rules § 1-01.

12.  See Board Rules § 1-01(c).

13.  See Board Rules § 1-01(d).

14.  See Charter § 2604(d)(1).

15.  See Charter §§ 2604(d)(2), (d)(3).

16.  See Charter § 2601(4).

17.  See Charter § 2601(15). See also Charter § 2604(d)(7).

18.  See Charter § 2604(d)(2) and Advisory Opinion No. 96-6.
19.  See Advisory Opinion Nos. 93-12, 95-1.

20.  See Advisory Opinion No. 91-10. See also Advisory Opinion Nos.
93-15, 93-26, 95-2, 95-7, 98-14.

Jennifer K. Siegel is associate counsel with the
Legal Advice Unit of the New York City Conflicts of
Interest Board.
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Henry M. Greenberg, Esq.
Vice-Chair

12 Stockbridge Road

Slingerlands, NY 12159-9695
P/518.474.7553 F/518.473.2802
NYS Department of Health

Daniel C. Brennan, Esq.
Member

Appellate Division

3rd Department

Box 7288 Capitol Station

Albany, NY 12224-0288
P/518.474.0883 F/518.402.2530
NYS Supreme Court

Patricia K. Bucklin, Esq.
Member

50 Bittersweet Lane

Slingerlands, NY 12159-9424
P/518.473.6087 F/518.473.5514
NYS Office of Court Administration

Tyrone T. Butler, Esq.

Member

433 River Street

Troy, NY 12181-2299
P/518.402.0748 F/518.402.0751
NYS Department of Health

J. Stephen Casscles, Esq.
Member

308 Route 385

Catskill, NY 12414-6018
P/518.455.2069 F/518.426.6925
NYS Senate

Michael R. Cuevas, Esq.
Member

5th Floor

80 Wolf Road

Albany, NY 12205

P/518.457.2578 F/518.457.2664
Public Employment Relations Board

Ellen B. Fishman, Esq.

Member

100 Church Street

New York, NY 10007-2601
P/212.788.1068 F/212.791.9716
NYC Law Department

Appeals Division

Seymour W. James, Jr., Esq.
Member

120-46 Queens Boulevard

Kew Gardens, NY 11415-1204
P/718.286.2020 F/718.286.2486
Legal Aid Society

Michael T. Kelly, Esq.

Member

107 Delaware Avenue

Buffalo, NY 14202-3473
P/716.853.8500 F/716.853.8525
NYS Attorney General’s Office

Rachel Kretser, Esq.
Member

107 Fernbank Avenue

Delmar, NY 12054-4222
P/518.474.4523

NYS Attorney General’s Office

Kirk M. Lewis, Esq.

Member

30 Washington Road

Scotia, NY 12302

P/518.372.1160 F/518.377.2189
Schenectady County Association of
Retarded Citizens

Marjorie Sherwood McCoy, Esq.

Member

1106 Medway-Earlton Road
Earlton, NY 12058-9742
P/518.455.7710

NYS Court of Appeals

Patricia L. Morgan, Esq.
Member

Appellate Division

4th Department

50 East Avenue

Rochester, NY 14604
P/716.530.3102 F/716.530.3246
NYS Supreme Court

Beverly Poppell, Esq.

Member

40 Rector Street

7th Floor

New York, NY 10006
P/212.306.7166 F/212.306.7167
NYC Office of Collective Bargaining

Patricia E. Salkin, Esq.
Member

80 New Scotland Avenue

Albany, NY 12208-3494
P/518.445.2329 F/518.445.2303
Albany Law School, Government
Law Center

Barbara F. Smith, Esq.
Member

39 Columbia Street

Albany, NY 12207-2717
P/518.432.8250 F/518.432.8255
NYS Ethics Commission

Robert A. Smith, Esq.

Member

421 Hampton Place Boulevard

Troy, NY 12180

P/518.270.2950 F/518.270.2865
Rensselaer County Attorney’s Office

Kathleen M. Spann, Esq.
Member

Blac Boc-2011

30 Fayette Street

Binghamton, NY 13901-3609
P/607.723.7966 F/607.724.7211
Legal Aid Society

Jonah I. Triebwasser, Esq.
Member

21 South Putt Corners Road

New Paltz, NY 12561-1696
P/914.256.3030 F/914.255.3042
NYS Department of Environmental
Conservation

Kathryn Grant Madigan, Esq.
Membership Committee Liaison
PO Box F-1706

Binghamton, NY 13902-0106
P/607.763.9200 F/607.763.9211
Levene Gouldin & Thompson LLP

Sharon Stern Gerstman, Esq.
Executive Committee Liaison

50 Delaware Avenue

Buffalo, NY 14202-3803
P/716.851.3454 F/716.851.3265
NYS Supreme Court

Patricia K. Wood

NYSBA Staff Liaison

One Elk Street

Albany, NY 12207-1002
P/518.487.5570 F/518.487.5579
New York State Bar Association
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NYSBA Membership Application

[1Yes, | want to join the New York

State Bar Association.

Name

Join Today —
It Pays to Be a Member

NYSBA membership will:

Address

* help you earn MCLE credits —

anywhere and anytime;

e allow you access to outstanding

personal and professional

City State Zip

development resources;

e keep you updated on current

Office phone ( )
Home phone ( ) Fax number ( )

Date of birth —__/____/____ E-mail address

legal issues in New York law;

* help you to become part of a
growing nationwide network

Law school Graduation date

States and dates of admission to Bar:

of legal professionals;

® enable you to have an impact
on the profession;

e link you to a number of money
and time saving technology

ANNUAL MEMBERSHIP DUES (Check One)
Class based on first year of admission to bar of any state.

REGULAR MEMBER

[] Attorneys admitted 1992 and prior $ 235.
[] Attorneys admitted 1993-1994 155.
[J Attorneys admitted 1995-1996 100.
] Attorneys admitted 1997-1999 70.
[J Newly admitted attorneys FREE
[J Law students / graduated students

awaiting admission 10.

NON-RESIDENT MEMBER
Out of state attorneys who do not work in New York

[] Attorneys admitted 1995 and prior 95.
] Attorneys admitted 1996-1999 70.

[] send Information on the Dues Waiver Program

resources.

DUES PAYMENT

L] Check (payable in U.S. dollars)
] MasterCard

[ visa

[] American Express

] Discover

Account No.

Expiration Date Date

Signature

TOTAL ENCLOSED $

~vssa Please return this application to:

Phone 518.487.5577
FAX 518.487.5579

Membership Department

New York State Bar Association
One Elk Street

Albany NY 12207

E-mail: membership@nysba.org
http://www.nysba.org
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