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For those of you who attended the Health Law Section’s
day of seminars during the recent Annual Meeting of the Bar
Association, I do not have to tell you the extent to which the
seminars were successful and well received. The morning ses-
sion on Human Cloning was informative and enlightening.
Although few of our individual practices touch this scientific
frontier, it is rewarding and stimulating to learn of scientific
advances and to speculate on how these technological changes
will impact upon the practice of law. As we were listening to
the scientific progress, questions of informed consent, inheri-
tance and even the “rights of laboratory created citizens”
moved through my mind. While it is unlikely that we will face
these issues in the immediate future, I consider expanding our
field of knowledge and interest, both in a scientific and legal
context, a valuable function of our Section. To be effective, a
Bar Association Section should be more than a place distribut-
ing legal forms. I believe that by offering forums such as
Human Cloning we are accomplishing this goal.

The afternoon session dealt with another developing area
of the law, this one more disturbing—the growing focus of
government interest in fraud and abuse detection, and how our
health care clients can best respond to the increased scrutiny.
The capacity crowd of 100 or so were rooted in their seats as
the speakers presented updates on recent developments in this
area.

I want to extend thanks to the Program Chairs who made
these fine presentations possible, and to the two outstanding
panels of speakers. A special thanks also goes to Henry A.
Greenberg, Esq., General Counsel of the New York State
Department of Health, who enlivened the Annual Meeting lun-
cheon with his views on the important health care issues fac-
ing the 1999 legislative session
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A Message from the Section Chair
As our membership rolls increase, it is important for the

Section to reach out to those members who have joined and
paid dues, but have not availed themselves of any of the pro-
grams or services we offer. It is my hope that the questionnaire
recently distributed to all members will provide a vehicle for
the Section membership to express itself as to the additional
services the Section should provide, and how we might better
improve communication among members. If you have not yet
completed the questionnaire and returned it, please do so. If
you have misplaced your copy, please contact Lisa Bataille at
the Association at (518) 487-5680 and she will be pleased to
provide you with a duplicate copy. We are hoping to receive a
“statistically valid” response so that we can be in a position to
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This issue of the Health Law Journal contains an in-depth
article by Bob Scher and Crystal Elder concerning the bur-
geoning field of telemedicine and its implications for health
care and health law practitioners. We are also happy to include
Howard Krook’s Elder Law Update, and an article written by
two Pace Law School students, Rachel Filasto and Maziar
Ghodsian, discussing the recent U.S. Supreme Court ruling in
Roberts v. Galen that rejected an improper motive requirement
for EMTALA claims.

We welcome and encourage the submission of articles on
topics of interest to the health law practitioner. We also invite
letters and comments relating to articles or columns printed in
the Journal. You can reach us at the following address:

Professor Barbara Atwell
Pace University School of Law
78 North Broadway
White Plains, NY 10603
(914) 422-4257
batwell@genesis.law.pace.edu

or

Professor Audrey Rogers
Pace University School of Law
78 North Broadway
White Plains, NY 10603
(914) 422-4068
arogers@genesis.law.pace.edu

Barbara Atwell and Audrey Rogers

From the Editors
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address concerns expressed by the Section membership and
improve service.

Please watch your mail for upcoming events. The Section
will again present the Basic Health Law Primer program,
which provides an orientation for new lawyers and those who
are just getting into health law. The basic program can be a
good refresher for attorneys who practice in the area. As the
Section continues to grow, more and various efforts will be
undertaken to meet the needs of our members.

It is an exciting time to practice in this field, and we can
only benefit by a full exchange of information and contribut-
ing to the good of the profession and the skill levels of our
members.

I hope to see you all soon at Section functions.

Jerome T. Levy
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Medicine has always been a creature of advanced technol-
ogy, whether it was the discovery of the analgesic properties of
aspirin, human organ transplantation or the development of
advanced techniques in genetic engineering that seem so com-
mon today.2 The latest medical advancement is the remote
delivery of health care services. The use of telecommunica-
tions technology to expand and improve delivery of health care
services is just beginning to be fully explored, although the
basic technology has existed since the early 1950s.3

Introduction to Telemedicine

Most broadly defined, telemedicine is the use of telecom-
munications to provide the medical services of diagnosis or
treatment.4 The term encompasses medical use of the tele-
phone and ancillary devices such as speakerphones and fax
machines.5 The earliest practice and use of telemedicine is
credited to the National Institute of Mental Health (NIMH) and
studies conducted by Dr. Cecil Wittson.6 In the early 1950s, the
project funded a basic “hot line,” an audio-only closed-circuit
microwave telephone link between the state mental health hos-
pitals in North Dakota, South Dakota, Iowa and Nebraska.7
The project’s four-state success led to further studies in 1961
using an audio-visual closed-circuit television link for telepsy-
chiatry consultations. Close study of the project indicated no
difference in group sessions conducted with the psychiatrist on
site or by remote transmission.8

I. Early Applications of Telemedicine

Wittson was not alone in his thinking. At the same time,
radiologists in New York and Philadelphia were studying the
application and accuracy of television to the transmission of
radiographs under the generic term “telemedicine.”9 The early
projects used slow-scan black and white television to build on
the foundation of telemedicine.10 By 1958, Dr. Albert Jutras of
Montreal, who had pioneered the development of daylight tele-
flouroscopy,11 saw his efforts become commonly used to
simultaneously observe a patient and radiograph in progress
without the need for bulky lead shielding, since the radiologist
could remain in an x-ray remote location to make observa-
tions.12 In 1959, closed-circuit television used for physician/

clinician conferencing and case consultation suggested the
arrival of “the day when radiological consultations for sparse-
ly populated areas [could] be conducted by television.”13

Interestingly, while telemedicine continued to evolve into
telemetry, fax, computer and other applications, none of the
early interactive television (IATV) programs (pre-1986) sur-
vived.14 Emergency medicine continued to develop through
the 1960s and 1970s through the efforts of community volun-
teer rescue services. Fire and emergency medical technician
groups developed ad hoc links between emergency field per-
sonnel in ambulances and those on the scene via police radio
and FM telephone. The advantages of emergency personnel
having expert medical advice on site was recognized in both
morbidity and mortality rates. Telephone and telemetry links
from remote trauma centers and emergency rooms indicated
the potential of telemedicine applications to diagnose, treat,
and save additional lives where remoteness or population den-
sities would not economically justify or support a medical
facility.15

II. Telemedicine Today

Two commonly used terms are “telehealth” and “telemed-
icine.” Telehealth refers to the “health-related” use of commu-
nications technology for educating health care providers, pub-
lic health purposes, community health education, research and
administration.16 The typical application is multi-site educa-
tional conferencing. Telehealth is primarily a training tool
where expert teaching clinicians can observe procedures and
inexperienced clinicians or clinicians in training can be
observed and guided while performing procedures.

Telemedicine is used to describe “the use of telecommu-
nications for medical diagnosis and patient care”17 or as the
“real-time or near real-time transfer of medical information
between places.”18 The difference between “real time” and
“near-real time” transmissions refers to images stored, then
forwarded as either static images or video “clips” (“store” and
“forward” technology) for later review and consultation
(replay) by the consulting clinician.19 The near-real time or
stored technique removes the requirement that referring and
consulting clinicians be simultaneously available.20 It also
reduces the required bandwidth of transmission, since the data

Telemedicine:
More Than a Phone Call, a New Legal World

Bob Scher and Crystal Elder*

To prepare every American for the 21st century, we must harness the powerful forces of science and technology to
benefit all Americans . . . [b]ut we’ve only begun to spread the benefits of a technology revolution that should become
the modern birthright of every citizen . . . we should connect every hospital to the Internet so that doctors can instant-
ly share data about their patients with the best specialists in the field.

President William Jefferson Clinton1
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is moving in only one direction, obviating return communica-
tion other than normal random data verification.21

The term telemedicine is more often applied to remote
observation, instruction or advice to an on-site clinician. Video
links can provide the off-site expert with the same laproscopic
viewpoint as the on-site clinician. Instant consultation, advice
and instruction is available as if the off-site expert were actu-
ally there. Telemedicine for emergency on-scene application is
termed “single server,” usually involving one or more ambu-
lance EMT teams. More widespread telemedicine applications,
such as rural general medicine networking, is referred to as
“multiple-server.”22 In those applications, multiple unrelated
users may network to share expert services, advice and guid-
ance.

In the past, physicians who engaged in telemedicine sim-
ply used telephone conversations to discuss patient cases.23

More recently, telemedicine has expanded to include fax
machines and computer e-mail, telemetry between health care
facilities and ambulances, and orbital spacecraft and health
care-related base stations.24 Teleconferencing and consulting
between physicians and hospitals are accepted forms of care
and are regular practices.25 American health care providers
plan to stress telemedicine in their projected five-year infor-
mation technology budget of $15 billion.26 The dramatic
increase in interest in telemedicine is reflected in state and fed-
eral budgets; annual spending on telemedicine now surpasses
$100 million,27 of which $85 million is federal spending28

under 13 different grant programs.29 Since more than 40 states
now have some level of telemedicine programs in place, virtu-
ally all physicians’ practices will somehow be involved with
telemedicine by the year 2000.30 Georgia, for example, has an
$8 million annual budget funding six facilities, with plans to
expand the network to 40.31

III. Remote Conferencing Abilities

The latest information technology now allows interactive
conferencing, cost effective satellite uplinks, and the transmis-
sion of complex digitized x-rays, tissue photomicrographs and
real-time digitized television microscope single frame and
motion transmissions anywhere.32 The most important recent
telecommunication development for telemedicine is the digiti-
zation of radio signal transmissions.33 Older systems used
modulated wave signals (CW) which were prone to atmos-
pheric interference. Periodic sunspot activity, heavy storms
and coincidental cloud densities could produce signal skip, an
effect that bounces signals past their intended reception area,
distorting the wave modulation of the signal and breaking the
signal up through echoes that distort the received image.
Digital signal transmission works on the same principal as a
binary computer by sending a series of 0 and 1 signals or on
and off signals to make up the audio and visual signals. Since
the signal is considerably less complex than a modulated wave

signal, simple error matching can correct inaccuracies and
eliminate interference.

Where fully interactive and simultaneous two-way audio-
visual communication (IATV) is required, such as in psychi-
atric group sessions, on-scene emergency treatment or surgical
proctoring, instruction and consultation technical problems
still exist. Technology has yet to solve limitations such as the
carrying capacity or the bandwidth of signal necessary to
transmit the information in the requisite time period and with-
in reasonable cost constraints.34 IATV signals require 1,300
times more bandwidth than normal telephone transmissions.35

Therefore, despite all the technological equipment advances
that allow more than mere voice transmission over telephone
lines, the simplest methodology is still the voice-only tele-
phone. It is “cheap, ubiquitous and ideal for rapid consultation
and some aspects of patient management.”36

IV. Effect of Telemedicine on the Information
Technology Market

A significant and unintended result of digitization of sig-
nals has been the consolidation of formerly discrete informa-
tion markets (telephone, fax, image transfer, teleconferencing
and video transmissions) into one industry. This has ignited
competition in fees, access charges and bandwidth access that
can only drive down prices and increase the breadth of services
offered, which will further encourage telemedicine uses. 

However, while signal strength and accuracy problems
have been improved through digitization of signals, and costs
are likely to come down by economies of scale, the off-site
clinician is still limited to monitoring equipment telemetry,
verbal description and visual representations. That, too, is
changing. While current space and national security technolo-
gy has rapidly been transferring into the commercial sector for
tactical imaging and “touch screen” applications, clinicians
will soon be able to touch and manipulate the patient. Blood
pressure and heartbeat are already directly transferable by
electronic pressure cuffs and electronic stethoscope. An elec-
tronic glove is currently being developed that will allow physi-
cians full tactile sensation from a remote location.37 The glove
or hand will allow actual manipulation in treatment and, even-
tually, even surgery. Today we enjoy the technology to do what
was only forecast in a 1924 “Buck Rogers”38 cartoon—to have
a patient “at home, sitting on the edge of his bed, with his
mouth open showing his sore throat to his physician . . . except
the physician is not at his bedside . . . [but, instead is in] his
office looking at that [patient’s] throat.”39

While the bandwidth problems remain, even with signal
compression technologies, telemedicine may be part of the
solution.40 Major commercial carriers have begun offering use
incentives.41 Telemedicine provides an argument for the
Federal Communications Commission (FCC) to make conces-
sions on bandwidth licensing that will allow expansion of ser-
vices at lower prices.42
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V. Legal Issues

Telemedicine can improve patient health care and signifi-
cantly lower costs through economies of scale to level the
“uneven geographic distribution of health care resources, [and
the] inconsistent quality of care available to members of dif-
ferent economic classes.”43 However, telemedicine also pre-
sents legal issues such as interstate licensing/regulation, stan-
dards of care, the doctor-patient legal relationship, and issues
surrounding corruption, interception, confidentiality and data
ownership within the telecommunication network system.44

“Telemedicine is a compelling healthcare delivery option that
allows physicians in isolated and rural areas to access a full
range of specialists and cutting-edge technologies usually
available only at large, urban medical centers.”45 Telemedicine
presents daunting legal challenges due to convergence of state
laws with federal statutes to regulate national electronic com-
munications under the plenary Commerce Clause powers
given Congress in the U.S. Constitution.46 “There is uncertain-
ty in the healthcare community about the impact this new tech-
nology will have on professional liability. A lack of legal
precedents makes it difficult to determine how the courts
would respond to malpractice claims related to the practice of
telemedicine.”47

VI. Data Ownership and Privacy Issues

Data ownership and transfer consent issues are currently
addressed under the Federal Privacy Act of 197448 and the
Uniform Health Care Information Act of 1988.49 The Privacy
Act provides that the physician or health care provider owns
the data contained in the patient’s medical chart, but the patient
must authorize any disclosure, including administrative review
for policy reimbursement: “[n]o agency shall disclose any
record which is contained in a system of records by any means
of communication to any person, or to another agency, except
pursuant to a written request by, or with the prior written con-
sent of, the individual to whom the record pertains.”50

However, such data may be released without patient consent
only upon “a showing of compelling circumstances affecting
the health or safety of an individual if upon such disclosure,
notification is transmitted to the last known address of such
individual.”51

Although the Uniform Health Care Information Act of
1988 also provides for data release procedures and a consent
policy to protect the patient’s privacy interest, it has only been
adopted in Montana and Washington state.52 While some state
hospital licensing schemes “guarantee the patient an opportu-
nity to restrict access to the dat,.” thus recognizing patient pri-
vacy interests, those statutes are state-specific, leaving the
question of interstate data transfers unresolved.53 Data transfer
privacy concerns are similar to those of patient consent and
provider confidentiality. Telemedicine implicates not only con-
sent and privacy regarding conferencing, case consultations,
and image transfers such as x-rays, but also the misuse and
possible unauthorized or even mistaken interception or corrup-
tion of that data.54

While privacy concerns have surrounded technology-
enhanced conferencing since the earliest attempts, the issues
were considered less damaging and less legally significant.55

Increased modern technological transmission has exposed
more patient data than ever to unauthorized intrusion and mis-
use, leading to the current legal concerns.56 The problem
becomes extremely complex57 when you consider that each
side of the transmission not only receives but creates data
based on the received information.58 This implies that proper-
ty issues and interests exist on both sides of the transmission,
often under two different state jurisdictions, and does not even
account for jurisdictions through which the information is
transmitted and whose law may thereby apply, even for micro-
seconds.59 The question is whether statutory patient privacy
protection is sufficient or is even necessary given the deterrent
value of civil remedies under actions for invasion of privacy or
invasion of privacy-false light claims. Civil remedies alone,
while presenting a deterrent factor, are not necessarily swift,
certain or often severe. The patient must pursue his or her
claim through the courts at great expense. In addition, the
patient must show that “publication,” or release of the infor-
mation, was so repugnant to the ordinary “reasonable person”
as to justify a monetary damage award. Yet, that standard fails
to address the interstate nature of telemedicine and any unpriv-
ileged disclosure which might thereby occur. Given the state of
development of modern telemedicine technology, sending
information over many states’ borders simultaneously is fast,
easy and common. Therefore, many states’ “reasonable per-
son” standards are simultaneously implicated, and they com-
plicate enormously any contemplated privacy tort analysis.60

As health care providers computerize records, they have
been forced to address privacy interests.61 Encryption presents
technological barriers in addition to statutory proscriptions
against intrusion.62 Encryption, however, raises negligence
and standard of care issues regarding how much encryption is
sufficient to prevent intrusion and whether such encryption or
password protection is technologically sufficient and up-to-
date to satisfy the legal duty to protect file privacy.63

Since privacy is a particular concern, acceptance of
telemedicine is severely impacted when it is used to diagnose
or treat illnesses that traditionally have associated social stig-
ma, like mental illness, substance abuse and HIV.64 While pri-
vacy concerns can effectively be dealt with and still allow
health authorities to conduct contact tracing—as demonstrated
by public health laws regarding anonymous HIV status report-
ing in New York and California65—no system, administrative
or technological, is totally secure from unauthorized intrusion
or misuse. Unlike standard medical practice, where a provider
has selective discretion in recording many observations and
facts (statutory reporting requirements excepted), telecommu-
nications allows no such discretion. Not only do clinicians lack
any editing access, all transmissions in both directions are
automatically and completely recorded as part of the commu-
nication transaction for error correction purposes and billing
requirements of both carriers and communication service
providers.66 The problem is further exacerbated by policies
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and statutes, such as the Digital Telephony Act of 1994, requir-
ing lawful wiretap accessibility by enforcement agencies.67

VII. Unresolved Data Issues

What has yet to be litigated, and thereby remains unre-
solved, is whether a telemedicine consultation is a computer-
like file transfer or on-site consultation.68 Although the Privacy
Act clearly regulates on-site consultation files, the simple
transfer of data files may not be regulated.69

This illustrates the complex legal issues of telemedicine,
since it involves multiple jurisdictions and the transmission of
information in both directions and diagnosis and possibly
treatment across many state lines. Overarching the state law
issues are federal mandates that may or may not take prece-
dence by preemption under article VI of the Constitution.

Given the practice of telemedicine for more than 40 years,
and given its enormous potential to save lives, increase health
care access and decrease spending on health care through tech-
nology, Congress asked the Secretary of Commerce and the
Secretary of Health and Human Services, along with other
appropriate departments, to submit a report on telemedicine
under requirements of the Telecommunications Act of 1996.70

As a result of this program and Vice-President Gore’s interest
in developing the National Information Infrastructure (NII) as
part of the administration’s technology campaign, the Vice-
President asked the Department of Commerce to further devel-
opment of the NII and the Joint Working Group on
Telecommunications was formed.71 The group is charged with
assessing the federal role in telemedicine.72

Since the Telecommunications Act of 1996 has targeted
“widespread availability of basic communication services at
affordable prices,” Congress has enumerated provisions to
require that the FCC make certain rural health care providers
possess the telecommunication access “necessary for the deliv-
ery of health care at rates that are comparable to those for sim-
ilar services in urban areas.”73 Therefore, under joint authori-
ty, the federal and state commissioners regulate and support
telemedicine access to the broad range of telecommunications
services through lowered, if not controlled, costs and band-
width accommodation where possible.

VIII.Fundamental Legal Concerns

One of the current fundamental legal concerns is the
patient-doctor relationship in the practice of telemedicine.
Traditionally, the common law has held that there is no duty to
rescue.74 Therefore, absent legislation such as EMTALA, sec-
tion 504 of the Rehabilitation Act, and the Americans With
Disabilities Act (ADA), a physician has no affirmative duty
under traditional common law theory to treat a patient. But, as
the court held in Ricks v. Budge,75 where a doctor or surgeon
undertakes a case, unless there is a previous agreement that
clearly limits the scope of services prior to treatment, the
provider has a duty of continuing care so long as the case

requires attention. The physician may only withdraw under
three conditions: (1) the patient’s condition is stable or he or
she is cured; (2) the physician provides ample and advance
notice and referral to other providers; or (3) the physician’s
services are terminated by the patient. Under no circumstance
may the physician simply resign and withdraw without notice
and referral to other physicians or providers. Therefore, the
critical question becomes: When does the physician-patient
relationship arise?

A. The Physician-Patient Relationship

In normal, face-to-face medical practice, that answer is
evidenced in the facts. The issue is not so clear in telemedicine.
For example, does the consulting physician have a patient-
physician relationship as would an on-site physician? Clearly,
the physician could argue telemedical consultation implicitly
creates no physician-patient relationship but is simply a physi-
cian-physician encounter absent any patient involvement. If
the specific use of telemedicine in a case is considered consul-
tation, then questions of termination either by the patient or by
the physician/clinician are moot since the encounter is of short
duration, is for a specific interpretation and is not meant to be
a long-term care relationship by implied mutual agreement.
The relationship becomes critical where telemedicine replaces
the on-site physician. 

The Buck Rogers cartoon mentioned earlier is exactly
such a scenario. There, the patient could be miles or even many
states away from the treating clinician, with no on-site clini-
cian. In such a setting, the remote physician would have estab-
lished a patient-doctor relationship at least for the duration of
the transmission and perhaps longer. This is precisely the set-
ting the Ricks court noted, when it held that the law was settled
where there was prior agreement as to the scope of services. As
the court held in Childs v. Weis,76 there is no duty to rescue or
treat; such duty will only be found if it is evidenced by prior
arrangement, contract or agreement of employment.

IX. Legal Implications of the Physician-Patient
Relationship

Since traditionally the doctor-patient relationship has been
characterized under contract, a doctor may control the terms of
the relationship, including the scope of services.77 As in legal
ethics and public policy proscriptions against any limitation by
contract of an attorney’s liability for errors, inattention, or
omissions, a physician cannot contractually limit liability for
provided services. Courts have held such practices void as
against public policy.78

A physician may, however, proscribe the scope and extent
of his or her practice by specialty, time schedules, or geo-
graphic region, absent other licensing or credentialing limita-
tions, with no obligation to offer services outside of his or her
choice of practice.79 Clearly, telemedicine is impacted by a
physician who elects to limit his or her practice geographical-
ly. Conversely, since a physician has the right to limit geo-
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graphic practice area, a physician who engages in telemedical
consultation arguably has waived that right of limitation. 

A doctor may not be forced to treat a patient, even in an
emergency, because the law does not recognize a duty to res-
cue absent a special relationship: “The duty to do no wrong is
a legal duty. The duty to protect against wrong is, generally
speaking and excepting certain intimate relations in the nature
of a trust, a moral obligation only, not recognized or enforced
by law.”80

Likewise a doctor is not required to accept a patient under
the American Medical Association’s Principles of Medical
Ethics, even in an emergency.81 A hospital emergency room
does not change the voluntary contract nature of the physician-
patient relationship unless the doctor works for or is affiliated
with the hospital in such a manner as to obligate service.82

However, once the physician-patient relationship is created,
the doctor is bound to observe a duty of “continuing atten-
tion.”83

It is settled law that the physician-patient relationship
must exist for a duty of care to be imposed upon the physi-
cian.84 This doctrine flows from substantive due process rec-
ognized under the Fourteenth Amendment liberty interest in
selective right of contract and was first seen in Allgeyer v.
Louisiana85 and evidenced throughout the Supreme Court’s
Lochner era.86 Lochner was effectively overruled by Bunting v.
Oregon 87, but survived until the better-known Nebbia v. New
York88 ultimately signaled the end of the Court’s substantive
due process reasoning. Nebbia signaled a shift in constitution-
al analysis to require economic state statutes merely to have a
rational relationship to their intended purpose. The new con-
stitutional standard was a “means/end” approach, which was
later expanded even further in U.S. v. Carolene Products89 to
the presumption of constitutionality where the purpose of leg-
islation was economic regulation.

X. The Duty of Care under Contract Theory

The underlying theory that imposes a duty of care (in
effect, the duty to rescue) on a physician is the physician-
patient relationship, legally analyzed as a voluntary contract.
Absent acceptance of the patient by the physician, the rela-
tionship does not exist, and no duty of care may be imposed.
The duty is clearly evident where the relationship is expressly
established by contract, such as where a couple contracts for
fertility services, a patient contracts for a treatment over time
or where documentary evidence of the relationship is normal-
ly produced.90 Where consent forms are in evidence, courts
will often allow parol evidence to supply the terms of the
physician-patient relationship.91 Implied physician-patient
relationships, never reduced to a writing, are more problemat-
ic.

When treatment takes place in the typical doctor’s office
setting, the physician may accept or reject the patient, absent
any ADA considerations, thus avoiding any liability since
there is no duty to rescue. When the physician treats the

patient, even absent a written agreement of the relationship,
the implied physician-patient relationship for diagnosis, care
and treatment is clearly established from the circumstances.92

Physician-patient relationships that take place in emer-
gency room settings are more difficult to define. There, the
exigencies of the moment, if not custom and practice, preclude
written agreements to define what physician-patient relation-
ship exists.93 If an on-call doctor treats a patient in his or her
role as a hospital physician, he or she often is later named as
an additional defendant with the treating hospital if negligence
is alleged to have caused death or injury associated with care
or the lack of follow-up care. Courts have gone both ways in
deciding the duty based on whether a physician-patient rela-
tionship had been formed beyond the emergency room or in-
hospital encounter. The cases tend to be very fact-driven, and
the decisions, therefore, are ad hoc.

In Easter v. Lexington Memorial Hospital,94 an emer-
gency room physician gave instructions to another doctor who
was not on call and who was leaving for the day, to help out
when multiple burn victims were admitted. The doctor giving
the directions was later held not to have had a physician-
patient relationship with a patient who was treated and later
died; this is contrary to what vicarious liability theories of
ostensible agency or apparent authority would seem to indi-
cate.95

Other cases more closely follow ostensible agency, estab-
lishing physician-patient relationship where there is mere
examination or diagnosis and even where the diagnosis is des-
ignated at the outset for a limited purpose. This runs counter to
the theory of Nebbia and the substantive liberty interest in an
implicit contract, which allows the parties to limit the scope of
their relationship. In Lodico v. Cohn,96 where the examining
physician was instructed by the patient’s disability insurance
carrier, the State Insurance Fund, to examine the patient and
render an opinion regarding only a work-related disability, the
court ignored the express limitation of the arrangement. The
patient later successfully sued the doctor for failure to discov-
er an unrelated, undiagnosed brain tumor. Although the physi-
cian argued in a motion for summary judgment that no physi-
cian-patient ongoing relationship existed, the court found a
duty to perform more than a cursory examination. The court
concluded that during the short period in which the examina-
tion was performed, a relationship existed sufficient to with-
stand the defendant’s motion.

Similarly, the court found the physician-patient relation-
ship existed under an implied expectation of treatment in
Willoughby v. Wilkins.97 There, an emergency room physician
at Wayne County Memorial Hospital examined a pregnant
patient who exhibited normal vital signs, inability to urinate
and flu-like symptoms. The doctor prescribed typical flu med-
ications and advised her to see her family physician, get rest,
and drink plenty of fluids. Three days later she arrived at Duke
University Medical Center with renal failure and acute respi-
ratory distress, and miscarried. Although the emergency room
doctor argued that he had not accepted the plaintiff as a patient
or admitted her for care, “the fact that [the doctor] evaluated
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[her] condition and rendered medical advice to her” was held
sufficient to send the inquiry of patient-doctor relationship to a
jury.98

Thus, the state of the law regarding the physician-patient
contract in the emergency room varies widely by state.99 The
physician-patient relationship will be found to exist where the
doctor provides services to a person who has contracted for
such service.100 What constitutes contract for service is the
question. The current trend seems to be for courts to weigh
several factors to find an implied relationship where an express
relationship is arguably absent. The factors include examina-
tion/diagnosis (e.g., Willoughby), some treatment (Lodico) or
an implied expectation by the patient of continued care and
treatment.101

XI. The Trend to Find Liability Absent an Express
Relationship or Duty to Rescue

Traditionally, courts have been unwilling to find physi-
cian-patient relationships based on limited and minor physi-
cian action, and have looked for evidence of affirmative accep-
tance of the patient by the physician.102 In Childers v. Frye,103

an emergency room doctor was held not to have accepted the
patient treated as his patient, even though the doctor had exam-
ined the patient when he arrived at the emergency room with
severe head injuries after an automobile accident, bandaged his
right eye, and examined his head, arms and legs for injuries.
“[W]hen the injured man was brought into the hospital . . . the
defendant [doctor] looked him over, and upon discovering that
the patient had been drinking, declined to accept as a patient or
to undertake necessary treatment.”104 Where the patient is
examined and treated, as in Childers, and is referred to anoth-
er on-staff physician, that physician will not be held to have
affirmatively accepted the patient in a physician-patient rela-
tionship and, thus, will avoid the obligation of “continuing
attention” found under Ricks.105

The theory of affirmative acceptance of the patient does
not inoculate the physician from a duty of care under the theo-
ry of Ricks, absent express denial of acceptance. Emergency
room on-call rosters that hospitals routinely maintain may
imply acceptance of a patient beyond the emergency room
encounter, whether the physician accepts the patient or not.106

This becomes important in light of telemedicine, since tele-
phone consultation is traditional telemedicine in its most basic
form. In the past, courts have held that a telephone call to a
doctor asking for assistance does not create the physician-
patient relationship.107 What is dispositive, according to the
courts, is evidence that the doctor has accepted the person as a
patient, even where acceptance is implied.

In Thomas v. Corso,108 an emergency room physician
admitting an accident victim listed himself as the admitting
physician. The doctor was twice telephoned regarding the vic-
tim’s condition and gave advice to the hospital staff over the
telephone. That was held as evidence that he impliedly accept-
ed the patient and thereby was bound to provide “continuing

attention.” A Maryland court has gone even further. It found
the physician-patient relationship established where the hospi-
tal admitted a patient under an on-call doctor’s name, and the
doctor was only advised of the man’s condition by telephone,
but never actually examined or met the patient before the
patient’s death.109

In Moeller v. Hauser, a Minnesota court held a doctor
liable in supervising a resident physician’s treatment of a
young patient as acceptance by the supervising doctor of the
patient as his own.110 There, the plaintiff did not argue negli-
gent supervision but rather a direct physician-patient relation-
ship based on the staff physician’s affirmative acts in assigning
the case and a previous patient interview. The court found
those acts sufficient to establish the physician-patient relation-
ship by implication.

Since 1991, and the decision in Mozingo v. Pitt County
Memorial Hospital,111 the law appears unsettled regarding
affirmative acceptance of a patient alone as dispositive of the
physician-patient relationship. Maryland examined the issue
differently in Homer v. Long,112 where duty to third parties was
analyzed based not on the third-party beneficial contract rela-
tionship, but on the common law duty of care. Homer held that
a provider’s duty of care to diagnose, evaluate and treat flowed
only to the patient and not to third-party collateral relatives, as
opposed to spouses, sexual partners or needle-sharing partners.
While providers have a duty to inform patients of their illness
that is distinct from informed consent to treat and the duty
thereunder to accurately and correctly inform patients,113 any
malpractice (negligence or misrepresentation) that flows from
such a duty to inform does not inure to third parties to provide
standing.

However, where the law can find indicators of the key
physician-patient relationship, malpractice can be argued.114

Mozingo represents a new judicial direction with grave impli-
cations not only for physicians’ generally accepted standard of
practice in soliciting consultation in topics with which they are
unfamiliar, but for telemedicine currently limited to diagnosis
and advice. If Mozingo represents a trend among courts to
expand liability by defining the physician-patient relationship
to allow the courts to hold more potential wrongdoers account-
able for malpractice, then the promise of telemedicine will
never be realized.

In Mozingo, Dr. Kazior was an employee of Eastern
OB/GYN Associates (“Eastern”) on contract to Pitt County
Hospital under an agreement with the East Carolina University
Medical School (ECUMS) to provide on-call supervision of
interns and residents in the obstetrics residency program at the
hospital. Except for a call from one of the hospital residents for
help, Kozior had never met, interviewed, or consulted on the
patient’s case. The trial court held that no express or implied
physician-patient relationship had been established and grant-
ed the defendant’s motion for summary judgment. However,
the North Carolina Court of Appeals held that the doctor owed
a duty of care to the plaintiff as a third-party beneficiary of the
agreement between the doctor’s employer, Eastern, and the
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medical school in supervising the residents. The North
Carolina Supreme Court affirmed the Court of Appeals deci-
sion, but for different and more narrowly drawn reasons, hold-
ing:

. . . we recognize the general principle that a
physician may contractually limit the extent
and scope of his employment. E.g., Childers
v. Frye, Nash v. Royster (citations omitted).
Here however the defendant stipulated that
he undertook the duty of on-call supervision
of—not merely consultation with—the resi-
dent physicians actually caring for the plain-
tiff.115

XII. The Implications of Mozingo for Telemedicine

The Mozingo case has enormous implications. It will have
an absolutely chilling effect in telemedicine and medical prac-
tice since it implicates the medical practice standard of care
that requires consultation where a new or unfamiliar ailment is
presented by a patient.116 It will stifle the number of doctors
willing to participate in what the federal government hopes
will be a widespread proliferation of medical knowledge and
availability in rural and sparsely populated regions of the
United States.117 Mozingo stands for the proposition that even
where physicians demand written agreements limiting the
scope of their advice and consultation, they may be held to a
duty of care by virtue of their employment by a third party
such as a telemedicine service.118

After Mozingo a basic question of telemedicine is when
the duty of care arises under consultation among physicians.
Mozingo dramatically expands the number of possible defen-
dants to any parties who contractually participate in health care
delivery, even where the ultimate patient is not in privity with
the providing physician. This is a departure from traditional
interpretation of the right of free association under contract
theory and the First Amendment.119 This destroys any risk
management planning that medical malpractice insurers can
devise, and probably leaves contract providers uninsured.
Moreover, the voluntary participant in telemedicine may find
himself or herself bound and liable to an unknown third-party
beneficiary of an implied contract to which he or she was never
a party.

The implication of a consulting and remote physician by
any telemedical relationship is clear. Where a third-party ben-
eficiary relationship can be implied, liability may also be
implied. Hence, even where a physician does not set foot in, is
not licensed and does not practice in, and has no ties to a state
other than the state of his or her residence, he or she may still
be liable for torts committed in that remote state by others
based on his or her advice. Moreover, given the Mozingo the-
ories, a physician may be considered, under telemedical tech-
nology, to have purposely availed of the host state medical
community. He or she may be seen as having minimum con-
tacts. Under case law theories of fairness or purposeful avail-
ment, the physician may be subject to jurisdiction and suit in a

host state to an injured plaintiff who was neither a patient nor
a responsibility.

While there has been a cry for universal interstate licens-
ing, credentialing and regulation of physicians given telemed-
icine and interstate consultation, existing legal theories have
the ability to address potential damage and injuries. Perhaps
the better rule is to continue the traditional police powers role
of the states for the general health, safety and welfare of their
individual citizens, without the need for federal licensing and
credentialing.

A. Licensure and Credentialing Concerns in
Telemedicine

Even though telemedicine has existed in some form for
nearly 40 years, contemporary, progressing computer tech-
nologies and communications technologies are rapidly chang-
ing the milieu and the possibilities of telemedicine today. The
“Information Age,” into which we have already entered,
affords health care providers access to high-speed data lines,
advanced data compression technologies, highly pixilated
image technologies, the computerization of patient records,
clinical outcomes and physician practices, and the privatiza-
tion of defense technologies.120 These technical innovations
continue the trend of health care practitioners updating their
diagnoses, treatments, and medical services based on the latest
and best scientific information and mechanical products avail-
able to them. Telemedicine, therefore, shows the potential to
substantially improve access to much-needed medical exper-
tise and health care services.121

Many clinical services already are being provided by
telemedicine,122 including radiology,123 mental health ser-
vices,124 pathology,125 home care services,126 specialty consul-
tations,127 prison populations,128 managed care129 and direct
consumer/patient information and care.130 Legal concerns
regarding licensure are being raised now that telemedicine is
being practiced across state borders (interstate), not just with-
in them (intrastate). Licensure authority is defined as “who has
the legal responsibility to grant a health professional the per-
mission to practice their profession.”131 This vesting of licens-
ing authority in the state, federal, or regional arenas also rais-
es legal and constitutional concerns. All of these must be con-
sidered in the licensure issue.

XIII. State Licensing Procedures

Historically, states have assumed the primary authority for
“regulat[ing] activities that affect the health, safety, and wel-
fare of their citizens including the practice of the healing arts
within their borders.”132 In fact, every state has enacted a
Medical Practice Act that directs the processes and procedures
for granting a health care practitioner’s license, renewing that
license and regulating medical practice within that state.133

This power has been granted to the states by Amendment X of
the U.S. Constitution.134 In Goldfarb v. Virginia State Bar,135
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the Supreme Court recognized this authority: “The States have
a compelling interest in the practice of professions within their
boundaries, and that as part of their power to protect the pub-
lic health, safety, and other valid interests, they have broad
power to establish standards for licensing practitioners and
regulating the practice of professions.”136 The states’ power to
regulate health care may not, however, be absolute. The
Commerce Clause limits states’ ability to erect barriers against
interstate trade,137 and the practice of health care has been held
to be interstate trade for the purpose of antitrust laws.138 Since
“telemedicine consultations affect the health and well-being of
individuals physically located in a state, states have a legiti-
mate local interest in ensuring that out-of-state telemedicine
health professionals meet the same standards as those health
care professionals currently licensed within the state.”139 At
this point, the potential conflict between the states’ power to
regulate health care professionals and the prohibition against
restraints on interstate commerce has not been addressed by
the courts.

XIV. Federal Licensing Procedures

Even though the states have clear authority to license
health care professionals, the federal government has the
authority to establish national licensing standards.140 The gov-
ernment has constructed national requirements for nursing
homes and other providers to participate in the Medicare and
Medicaid programs,141 and Congress has established health
and safety standards for any actions or measures that can affect
interstate commerce.142 These standards include the
Mammography Quality Standards Act of 1992,143 the
Occupational Safety and Health Act of 1970,144 and the
Clinical Laboratory Improvement Amendment of 1988.145

The Supremacy Clause of the Constitution146 gives the
federal government the right to preempt state laws that inter-
fere with, or are contrary to, the laws of the federal govern-
ment. There is, however, a strong presumption against federal
preemption of state law.147 In Fort Halifax Packing Co. v.
Coyne,148 the Supreme Court acknowledged that the regulation
of health and safety matters has primarily and historically been
an exclusive state concern; therefore, the preemption of any
state law should not occur unless Congress has a clear intent to
supersede that state law.149 If Congress intends to preempt a
state law, such intention must be explicitly stated in the feder-
al statute’s language or implicitly contained in its structure and
purpose.150 Courts have implied preemption in two situations
if there is no explicit preemptive language.151 One situation
occurs where the scheme of federal regulation is “so pervasive
as to make reasonable the inference that Congress left no room
for the states to supplement it.”152 The other situation occurs
where “compliance with both Federal and state regulations is a
physical impossibility” or when the purposes behind the two
regulations are inconsistent.153 According to De Canas v.
Bica,154 however, the Supremacy Clause mandates that even
state regulation designed to protect vital state interests is
superseded by paramount federal legislation.155

If Congress should decide to regulate telemedicine licen-
sure, it certainly could do so. Many federal systems currently
use telehealth to supply clinical services. Federal organizations
like the Veterans Administration, the Department of Justice-
Bureau of Prisons, the Department of Defense and the Indian
Health Service are exempt from the intricacies and inconsis-
tencies of multistate licensure.156 In these federal organiza-
tions, a health care practitioner can practice in any federal
facility in any state within the organization’s system as long as
the practitioner is properly and currently licensed in at least
one state.157 The practitioner must continue to meet the requi-
site number of continuing education credits required by that
state to maintain the license to continue working within the
system.158 These federal organizations have concluded that
there is little difference in the substantive licensing require-
ments across the states and territories.159 Notwithstanding this,
if Congress did not completely preempt state regulation of
telemedicine, the states would continue their own licensing
systems.160 Consequently, the ultimate question of preemption
lies with Congress and its intent.

XV. Regional/Multi-State Authority

Our form of government gives states the sovereignty to
assert those powers not ceded to the federal government. One
of these powers recognized by the Constitution is the states’
authority to enter into compacts or agreements with one anoth-
er subject to congressional consent.161 An interstate compact is
“a voluntary agreement between two or more states established
for the purpose of remedying a particular problem of multi-
state concern.”162 Interstate compacts enable states to attack
problems or situations where they experience a lack of control
over the subject matter or a lack of resources.163 The delivery
of interstate medical services currently is being explored by
regional or multi-state compacts, such as the Interstate
Compact on Mental Health, which requires states to treat men-
tal health patients based on their clinical needs, not their place
of residence.164 Once a patient has been stabilized, the com-
pact allows the treating psychiatrist to extradite the patient to
his or her state of residence.165

Another example of a regional solution is the Western
Governors Association (WGA).166 Western state governors
have become united by the need to improve medical services
in remote areas throughout the western region.167 Each gover-
nor realizes that access to basic health care is limited by geo-
graphic isolation, physician reimbursement, the relative scarci-
ty of rural physicians, weather vagaries that impede travel and
poor public transportation to the larger cities.168 The WGA,
through a Telemedicine Policy Review Group (the “Group”),
has found that telemedicine can improve and enhance health
care delivery to people in rural areas.169 Technical improve-
ments in equipment and delivery mechanisms and significant
cost reductions of that equipment and telecommunications
technology open up promising possibilities for rural areas.170

Based on its analysis and study, the Group also finds other sig-
nificant barriers to implementing telemedicine across the west-
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ern states at this time. The Group’s report lists six areas that are
current barriers to implementing regional telemedicine net-
works:

1. Inadequate information infrastructure and uncoordinat-
ed infrastructure planning;

2. Regulatory distortions, limitations on competition, and
fragmented demand;

3. Public and private reimbursement policies that do not
compensate for telemedicine series;

4. Physician licensing and credentialing rules that dis-
courage physicians from practicing telemedicine with-
in states and across state lines;

5. Concerns about malpractice liability associated with
telemedicine;

6. Concerns about the confidentiality of patient informa-
tion.171

To overcome or reduce these barriers, the Group has recom-
mended to the governors actions that would allow the WGA to
develop, advocate and implement strategies to address these
telemedicine barriers and foster experimentation that stimu-
lates the development and use of telemedicine networks in the
west.172 One of the barriers the Group addresses is licensure
and credentialing.173

The Group found that health care practitioners currently
must meet many requirements to get a license to practice in
each state and to be credentialed at individual health care facil-
ities.174 Many practitioners are reluctant to become involved in
multi-state telemedicine networks because of the administra-
tive burdens and costs of complying with multiple licensing
and credentialing rules.175 Two main reasons exist for these
various licensing requirements: to ensure the delivery of qual-
ity health care services and to regulate the commercial activi-
ties of health care practitioners.176 Credentialing by health care
facilities also limits the license which the state has granted to
health care professionals.177 As an offshoot from this, in-state
health care practitioners use licensure and credentialing to pro-
tect their economic markets from out-of-state competition.178

This type of market regulation conflicts with the proposed
policies of the WGA, which are to optimize health care deliv-
ery within the western region.179 This is the reality in the
microcosm, much less the macrocosm, and must be addressed
in any recommended actions. The Group addresses this and
other potential concerns of the affected states by suggesting
that the governors direct a task force to analyze the costs and
benefits for both patients and telemedicine practitioners if the
health care market is opened via the use of telemedicine.180

The Group also recommends that the governors use the task
force to draft a Uniform State Code for Telemedicine
Licensure and Credentialing for use within the western
region.181 Alternatively, the task force could explore expanded
interstate reciprocity in licensing and credentialing instead of
constructing a model code.182 Regardless of the result, the

WGA could very well demonstrate the states’ capacity to
develop solutions to this complex problem.

XVI. Current State Standards

In the last century, the basic educational and competency
requirements for obtaining a state medical license have been
standardized.183 In fact, the state-based licensing system cur-
rently in use is built around certain national standards: (1)
graduation from an accredited medical school; (2) passing a
uniform licensing exam sequence;184 (3) post-graduate train-
ing; and (4) developing a centralized credentials verification
system.185 But the states do not agree on every issue. Each
state differs on its definition of the “practice of medicine.”186

Each state also has inconsistent or conflicting disciplinary
standards, variations in the accountability of out-of-state
health professionals and the degree and type of licensing
required for any out-of-state consultation, and disagreements
over the number and types of documents and required fees
necessary for acquiring and maintaining licenses.187

These differences cause problems in extending telemedi-
cine networks over multiple states. Recent modifications to
state health care licensing requirements in 11 states demon-
strate this ongoing battle. Generally, these modifications either
narrow the consultation exception or require all out-of-state
physicians to have a state license to provide diagnostic or ther-
apeutic services on a regular and ongoing basis.188 These mod-
ifications not only affect telemedicine providers but also
restrict consulting arrangements that have long been consid-
ered acceptable medical practices.189 Indiana, Nevada,
Oklahoma, South Dakota and Texas amended their licensing
statutes to include diagnostic or treatment services provided
through electronic communications in their definitions of the
practice of medicine.190 Many other states addressed intrastate
telemedicine but ignored interstate telemedicine, except for
consultations.191

Consultation exceptions are long-standing acceptable
medical practices.192 The restrictions to consultations under
many of the new state statute modifications could be construed
to reach beyond telemedicine. Physician-physician communi-
cations that could be affected by these modifications include:

1. Reference laboratory services and related consultations
with a pathologist;

2. Cross-specialty and sub-specialty reviews;

3. Imaging interpretations;

4. Communications between the primary care physician
and the specialist who treated the patient in another
state; and

5. Second opinions on the interpretation of biopsies,
images, tests or exams.193

The consultation exception varies by state. Four states
have no statutory consultation exceptions,194 16 states have
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narrow exceptions 195 and 30 states have broad exceptions.196

Many states restrict consulting physicians by limiting the fre-
quency of contacts.197 There are no reported disciplinary
actions of out-of-state physicians performing consultations
with local physicians,198 so it remains unclear why states felt
the consultation restrictions were justified. It may well be left
to the courts to sort through the probable conflicts.

XVII. Federation of State Medical Boards

In response to the burgeoning telemedicine-related issues
confronting the states and the country as a whole, the
Federation of State Medical Boards in 1995 drafted and adopt-
ed a Model State Act to regulate the practice of telemedicine
across state lines.199 The act would require physicians to obtain
a special limited telemedicine license in each state in which
they intend to practice medicine across state lines.200 The act
defines practicing medicine across state lines as “rendering
any ‘written or otherwise documented’ medical opinion con-
cerning the diagnosis or treatment of a patient located in anoth-
er state.”201 Three exceptions to the limited license exist in the
Model State Act: (1) an emergency where immediate treatment
is required; (2) when an opinion is given without the benefit of
compensation; or (3) if the service is provided on an infrequent
or irregular basis.202 Up to now, states have widely discussed
the Model State Act, but no state has adopted it.203 In fact, the
AMA has stated:

The proposed definition [of the practice of
medicine across state lines] is too broad. As
it is now, it could be held to apply to all ser-
vices, including X-ray, EKG, and laboratory
tests. Having these services included in the
legislation would require some physicians to
have licenses in many states. At present
these services are provided across state lines
apparently without problems and without
being licensed in multiple states.204

Additionally, the AMA Board of Trustees in 1996 rejected
the limited telemedicine license proposed by the Model State
Act and any other proposals advocating anything short of full
licensure in every state in which a physician wishes to practice
telemedicine.205

XVIII. Alternative Approaches to Telemedicine 
Licensure and Credentialing

A variety of existing alternative telemedicine models
could be applied to health care professionals providing
telemedicine services. Some models vest partial or full author-
ity for standards and administration of the licensing process in
bodies other than the states themselves.206 Some models pro-
pose uniform standards for credentials, professional conduct
and discipline, while most models provide specific mecha-
nisms for enforcement against out-of-state health profession-
als.207 The following is a general listing of the best alterna-
tives.

A. Consulting Exceptions

As discussed before, consultation exceptions would allow
a physician who is unlicensed in a particular state to practice
medicine in that state at the behest and in consultation with a
referring state-licensed physician.208 Most states consider a
consulting physician to be the exception rather than the rule.

B. Endorsement

This alternative method is also currently used by most
state boards. It allows state boards to grant licenses to health
care professionals in other states that have standards equiva-
lent to their own.209 When a physician applies for a second
license via endorsement, the state usually does not require the
applicant to retake the basic licensing examination.210

However, drawbacks exist for this method. The entire process
of endorsement is usually time-consuming, costly and confus-
ing. Each state has its own set of paperwork requirements,
unique forms, procedures, background checks, character and
fitness evaluations and fees.211 Each state also retains separate
disciplinary authority over its licensees, including those grant-
ed licenses by endorsement.212 Additionally, 40 states and
Guam require some or all of its endorsement applicants to
appear before the state medical board in person,213 substantial-
ly increasing the cost of endorsement for many. This entire
process produces a compliance burden of meeting diverse
administrative requirements and standards of professional con-
duct.214 Until all the factors are harmonized, the burden is pro-
hibitive for many health care professionals.

C. Mutual Recognition

This model is a system in which the licensing authorities
voluntarily enter into an agreement to legally accept the
processes and policies of a licensee’s home state.215 The sys-
tem, currently used by the European Community and
Australia,216 consists of three parts: (1) a home state, (2) a host
state, and (3) a harmonization of essential licensing standards
and professional conduct.217 Even though a health care profes-
sional need only obtain a license in the home state, he or she
must inform the other states of the intent to practice medicine
within their borders.218 Mutual recognition has worked well in
other countries, but it will involve lengthy negotiation in the
United States. The issues of enforcement, administration, and
standards all need to be negotiated in any mutual recognition
system. Some states must be willing to accept higher or lower
standards than they currently have for this to be successful. In
fact, the WGA would have to settle these issues for their
regional compact to work. Overall, the initiation of this system
would be complicated and time consuming.

D. Reciprocity

Reciprocity denotes “the relationship between two states
when each state gives the subjects of the other certain privi-
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leges, on the condition that its own subjects shall enjoy similar
privileges at the hands of the latter state.”219 State authorities
would need to negotiate and agree to recognize licenses issued
by the other state without subjecting the licensee to further
review.220 Agreements could be reached bilaterally or multilat-
erally. Although no state has entered into any public reciproc-
ity agreement, many experts argue that reciprocity already
exists when a patient physically travels to another state to
receive health care.221 While reciprocity negotiation may be
complicated, reciprocity itself does not require a harmoniza-
tion between states’ standards and procedures. Thus, a region-
al reciprocity agreement could be the first step toward stan-
dardizing the licensing process.

E. Registration

Under this model, a currently licensed health care profes-
sional in one state would notify authorities of another state that
he or she wished to practice part-time within that state.222 By
registering in this manner, the practitioner would be obliged to
submit to the authority and jurisdiction of the other state.223

This system exempts the health care professional from meeting
the entrance requirements of the host state, but it mandates
accountability for breaches of professional conduct in any state
in which the practitioner is registered.224 Only California has
passed legislation that authorizes registration, but the state has
not yet implemented it.225 Issues that must be addressed under
this system include the administrative procedures for registra-
tion, the appropriate process for disciplining out-of-state
health care professionals and professional conduct stan-
dards.226 Registration asserts jurisdiction over out-of-state
health care professionals and eases the burden of holding them
liable for their conduct.227 One caveat is that some protection
may be needed to guard against health care professionals
obtaining a license in the jurisdiction with the lowest require-
ments and merely registering elsewhere.228

F. Limited Licensure

This system is a modification of the current system where-
by a health care practitioner must obtain a license from each
state in which he or she practices.229 A limited license would
only allow for the delivery of a specific set of health services
under particular circumstances in a specific state.230 This
model system limits the scope of practice instead of the time
period for practice.231 Like the other systems, the health care
professional must maintain a full and unrestricted license in at
least one state.232 It is up to each state legislature to adopt a
limited licensing system. Unfortunately, this continues dis-
parate state licensing requirements, albeit to a lesser extent.

G. National Licensure

Since the federal government has the right to implement a
national licensing system, it could do so either at the state or
national level. A national license would have to be based on

strict standardized criteria for the practice of health care
throughout the United States.233 These criteria would include
standards to: (1) ensure the clinical proficiency of the health
care professional in his or her practice area; (2) gauge mental
and physical competency; (3) identify incompetent practition-
ers; (4) resolve patient complaints; (5) address the misconduct
of health care professionals; and (6) guarantee due process.234

A national licensing system should establish strict entrance
requirements for any potential practitioners. By doing this, the
government would continue to reflect the states’ interest in
public safety by ensuring that unqualified practitioner-appli-
cants are identified and denied access to this national pro-
gram.235 Another recommendation for this system would be to
limit the number of physicians participating from each state,
which also would simplify monitoring for abuse or negli-
gence.236 A smaller number of licenses may allow better priva-
cy protection for patient information.237 Even with these
advantages, a central administration would raise concerns over
state revenue loss, the mechanism for financing such a system,
the legal authority of the states, and the logistics of collecting,
processing and storing confidential licensing data.238 These
issues would need to be addressed by Congress prior to imple-
menting this type of system.

XIX. The Near Future of Licensure and
Credentialing

If the use of telemedicine remained strictly within each
state’s border, the current licensing procedures in each state
would remain adequate for the task. But telemedicine, being a
creation of technology, cannot and has not remained in isola-
tion. It is a field of medicine intricately tied to a rapidly
expanding technology that constantly enlarges and redefines
its own boundaries. Telemedicine is already accepted by the
majority of the populace; in fact, many people eagerly await
the next inventions and innovations. Soon, a symptomatic per-
son will enter a room, lie on a table or bed, and have his or her
heart rate (EKG), respiration, blood pressure, temperature and
pulse read automatically by small sensors and electrodes.239

Since this information is electronic, it already exists in a state
that is readily transmitted over telemedical networks to distant
physicians and other health care practitioners. At the very
least, state and federal authorities must come to consensual
agreements on how to handle licensure and credentialing and
the other thorny legal issues raised by the possibilities of
telemedicine.

Neighboring states or regions will most likely take the
first major strides toward solving the licensing problem. The
necessity of each state to ensure that its constituents receive
the best available health care will impel this action. For states
with few urban centers and large rural areas, telemedicine is a
viable answer.

Although regional groups like the WGA are actively
working toward resolving the tangle of legal issues engendered
by telemedicine, telemedical agreements between two or three
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states should surface first. It is much easier for two states to
negotiate alternative methods of licensing than it is for five to
do so. Settled agreements will likely be a combination of alter-
native licensing methods.

The chosen methodologies need to reflect a reduction in
administrative paperwork and fees and an increase in qualified,
competent care. Until a national licensing system is passed by
Congress, states will likely agree to pacts that combine the best
of endorsement, mutual recognition and reciprocity systems.
The framework for endorsement already exists in most states,
where medical boards have evaluated the health care standards
of many other neighboring states. These evaluations can form
the basis of a system built on mutual recognition, since such a
system rests on the acceptance of another state’s policies and
procedures. It could also be the basis of a reciprocal system,
since knowledge of another state’s policies and procedures is
central to granting privileges to the program’s health care par-
ticipants. Details concerning professional conduct standards,
jurisdiction and due process would have to be negotiated, but
it is not an insurmountable task.

Agreements or compacts between the states or regions
will be the first step toward eventually obtaining national
licensure. In theory, the country is almost there, with national
standards for physicians currently accepted as a base in all
states. But the states must believe that they are not relinquish-
ing control to a system that fails to effectively safeguard the
competence and qualifications of any health care professional
who enters the system. This will be realized as states agree to
work with each other, thereby increasing health care selection
and capabilities for their constituents.

Conclusion

Telemedicine is burgeoning within most of the states and
territories at this time. The continuing improvements in
telecommunications and computer technology, coupled with a
decrease in the cost of the required support equipment, makes
intrastate telemedicine projects one of the fastest growing
areas in the health care industry. Licensing and credentialing
problems, among others, are trapping telemedicine within
states’ borders. To expand telemedicine to bilateral, regional or
national levels, the licensing and credentialing problem must
be addressed. Even though the federal government could legit-
imately impose a national or federal licensing system, it has
been reluctant to do so. However, several alternatives exist that
either could eliminate the need for a federal system or ease the
country toward its implementation. Currently, licensure’s
greatest champions are the regional or multi-state compacts.
Enclaves of states with similar problems administering proper
health care to their constituents are more likely to overcome
the logistical standards and state sovereignty problems that
accompany multi-state ventures than states that do not believe
they have similar needs or problems. Regional compacts, like
the one the western governors have proposed, will likely
become the cornerstone and impetus for bringing telemedicine
to its rightful place in the United States today, even though it

is woefully behind other industrialized nations of the world.
Once the states stop squabbling over jurisdictions and author-
ities and begin concentrating on the proposed outcome,
telemedicine will help provide adequate health care to most
people in the country, not just a privileged urbanized few.
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* This paper is a joint effort by Bob Scher and Crystal
Elder. The paper has been divided into the following sec-
tions: Bob Scher: Introduction to Telemedicine; The
Physician-Patient relationship. Crystal Elder: Licensure
and Credentialing Concerns in Telmedicine.
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Introduction

On January 13, 1999, the United States Supreme Court
ruled in Roberts v. Galen1 that no allegation of improper
motive was required to bring a claim under section 1395dd(b)
of the Emergency Medical Treatment and Active Labor Act
(EMTALA).2 In so doing, it rejected the Sixth Circuit’s inter-
pretation of EMTALA that had caused it to be the lone circuit
to require an allegation of improper motive. This article will
discuss Galen and its implications for future EMTALA suits.

Congress enacted EMTALA to prevent and curtail the
growing evils of “patient dumping.”3 The statute is divided
into two main sections: subsection (a) requires hospital emer-
gency rooms4 to provide for an “appropriate medical screen-
ing” to individuals who come in for treatment5; subsection (b)
requires such hospitals to stabilize patients before transferring
them to other facilities.6 In 1990, the Sixth Circuit, in Cleland
v. Bronson Health Care Group, Inc.,7 held that a motive of
some kind, economic or otherwise, is required for a disparate
treatment claim under subsection (a). It reasoned that the word
“‘appropriate’ must . . . be interpreted to refer to the motives
with which the hospital acts” so as to avoid federal liability
under EMTALA for run-of-the-mill malpractice claims.8 In
Galen,9 the Sixth Circuit extended the improper motive
requirement to subsection (b) claims. Other circuits have
specifically rejected the Sixth Circuit approach, setting the
stage for resolution by the Supreme Court.10

Part I of this article discusses Galen and the factors that
led the Supreme Court to reverse the Sixth Circuit and hold
that section 1395dd(b) requires no allegation of an improper
motive requirement. Part II predicts the ramifications that the
reversal of Galen will have on courts that presently require an
allegation of an improper motive in order to state a claim under
section 1395dd(a). 

Part I

The petitioner in Galen, Wanda Johnson, filed suit against
the respondent, The Humana Hospital University of Louisville
(“Humana”), in 1997.11 In May 1992, Johnson was run over by
a truck and was rushed to Humana for treatment.12 She suf-
fered numerous serious injuries to her brain, spine, right leg
and pelvis.13 Her injuries were so severe that she had to be
treated in the intensive care unit of Humana.14

Johnson’s stay at Humana lasted a total of six weeks,
throughout which her condition remained “volatile.”15 In her
precarious condition, Humana officials decided to transfer
Johnson to Crestview Healthcare Facility, a long-term care
institution.16 Soon after the transfer, Johnson’s condition dete-
riorated significantly and she suffered major setbacks. Based
on her life-threatening condition, Johnson was then sent to
Midwest Medical Facility, and remained there for many
months during which she “incurred substantial medical
expenses as a result of her deterioration.”17 Johnson’s attempt
to obtain financial assistance under Indiana’s Medicaid
Program was unsuccessful because she did not meet the resi-
dency requirements.18

Jane Roberts was appointed Johnson’s guardian and filed
a federal action alleging violations under section 1395dd(b) of
EMTLA.19 The District Court granted summary judgment for
Humana on the grounds that “the plaintiffs had failed to show
that ‘either the medical opinion that Johnson was stable or the
decision to authorize her transfer was caused by an improper
motive.’”20 The Sixth Circuit in Galen affirmed the lower
court’s ruling, and held that a plaintiff must demonstrate that
an improper motive was the catalyst behind the violation of the
stabilization requirement of EMTALA.21 The Sixth Circuit
reaffirmed its reasoning in Cleland that an improper motive
was required to distinguish EMTALA claims from malpractice
claims and noted that “[W]e see no rational reason to set forth
differing standards when applying subsection (a) and (b).”22

The Supreme Court granted certiorari to decide whether sec-
tion 1395dd(b) of EMTALA requires an allegation of an
improper motive.

In reversing the Sixth Circuit ruling in Galen, the
Supreme Court held that the lower court erred in predicating
its analysis on the Cleland rationale.23 The Court noted that
Cleland was based on the “appropriate medical screening”
requirement under subsection (a) of section 1395dd while sub-
section (b) contains no requirement of appropriateness.24 The
Court reasoned that “there’s no question that the text of §
1395dd(b) does not require an ‘appropriate’ stabilization, nor
can it reasonably be read to require an improper motive.”25 The
Court pointed out the respondent’s concession that the Sixth
Circuit’s motive test “lacks support in any of the traditional
sources of statutory construction . . . .”26 The Court stated,
however, that it was “express[ing] no opinion” on whether
Cleland was correct in its interpretation of subsection (a),
although it specifically noted that the interpretation of Cleland
was in conflict with other circuits.27
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Part II

In the wake of the Galen decision, the viability of the
improper motive test for section 1395dd (a) EMTALA claims
is doubtful. The Supreme Court reaffirmed that traditional
rules of statutory construction should govern in assessing the
meaning of a statute. Consequently, in Galen, the Court must
have reasoned that injecting words or phrases that are not in
the statute itself violates traditional notions of statutory con-
struction. Since section 1395dd(a) is clear, unambiguous and
unequivocal, it too should be interpreted by its plain language,
which mentions no implicit or explicit improper motive
requirement.

It is axiomatic that the clear and unambiguous language of
the statute is the best evidence of Congress’ intent. Congress
could have easily included “improper motive” or a similar
term in the language of the statute. As the court in Broderson
v. Sioux Valley Memorial Hosp. stated in rejecting the Sixth
Circuit approach with respect to the stabilization section, “the
court should decline to frustrate the plain meaning of the
words chosen by Congress.”28 Similarly, in Jones v. Wake
County Hosp. System Inc., the court, again turning to the
canons of statutory construction, held that “federal courts are
not free to rewrite statutes simply because Congress could
have acted with greater clarity.”29 The court cautioned other
courts not to look beyond the “plain words of the statute,”
given the fact that all statutory language is carefully written
and voted into existence by members of Congress.30

Had Congress wanted to inject an improper motive
requirement into EMTALA, it would have drafted the statute
accordingly. In the briefs submitted to the Supreme Court in
Galen, the petitioner correctly maintained that “[t]he total
absence of any requirement in EMTALA that motive be proven
demonstrates Congress’ intent to spare patients the burden of
proving they were denied treatment because of intentional dis-
crimination based on some improper or non medical
motive.”31 To support this contention, the petitioner pointed to
title VII of the Civil Rights Act of 1964 to establish that
Congress knows how to draft statutes that require an improper
motive.32 Title VII explicitly prohibits employment discrimi-
nation “because of” an “individual’s race, color, religion, sex,
or national origin.”33 This language clearly and unequivocally
establishes that Congress requires an improper motive in order
to state a claim under this provision. In contrast, under section
1395dd(a), Congress made no such implicit or explicit asser-
tion and, therefore, did not require an improper motive under
that section.

As the Galen Court recognized, every circuit to address
the issue has disagreed with the improper motive requirement
set forth by the Sixth Circuit. These circuits have predicated
their reasoning on the traditional rules of statutory interpreta-
tion. Thus, the D.C. Circuit, in Gatewood v. Washington
Healthcare Corp.,34 stated that motive was not necessary in
analyzing the appropriate medical screening requirement
under section 1395dd(a); rather, what is critical is an allegation
of differential or disparate treatment.35

Similarly in Correa v. Hospital Ass’n of San Francisco,
the First Circuit found the assertion that an economic motive is
necessary to make a claim under EMTALA lacked merit.36 The
court held that “[e]very court of appeals that has considered
[the issue of improper motive] has concluded that a desire to
shirk the burden of uncompensated care is not a necessary ele-
ment of a cause of action under EMTALA.”37 The court rea-
soned that Cleland’s motive requirement was so broad “as to
be no limit at all.”38

This most fundamental problem with the motive require-
ment is what the Fourth Circuit in Power v. Arlington Hosp.
Ass’n called the “proof predicament.”39 There, the court held
that (1) there is nothing in the statute that explicitly requires,
states or refers to an improper motive; (2) there are many dif-
ferent types of possible motives to defeat a motive require-
ment; and (3) it is virtually impossible to prove the inner
thoughts and prejudices of the members of a healthcare team.40

Rejecting an improper motive test for subsection (a)
EMTALA claims will not turn the statute into a substitute for
a malpractice claim as the Cleland court feared. The circuit
courts have disagreed with Cleland with regard to a requisite
allegation of an improper motive; however, they have required
a necessary showing of disparate treatment to state a claim
under EMTALA. Disparate treatment exists when a hospital
does not provide the same level of care to one patient as it
would have to other similarly situated individuals seeking
emergency treatment.

In Correa, a sixty-five-year-old woman arrived at the
emergency room with chest pains, nausea, chills and a cold
sweat. She died after the hospital failed to treat her. In uphold-
ing the estate’s EMTALA claim, the court held that “regardless
of motive, a complete failure to attend to a patient who pre-
sents a condition that practically everyone knows may indicate
an immediate and acute threat to life can constitute a denial of
an appropriate medical screening examination under section §
1395dd(a).” 41 The Correa court explained that an appropriate
medical screening must include some type of screening proce-
dure, and that it be administered even-handedly. The court
specifically warned that EMTALA does not create a federal
malpractice cause of action by distinguishing disparate screen-
ing from faulty screening.42 Following such reasoning will
protect hospitals against malpractice claims disguised as
EMTALA actions.

Conclusion

Based on the Supreme Court’s rejection of an improper
motive requirement for EMTALA claims based on failure to
stabilize, it appears that such a requirement for appropriate
medical screening claims is improper.
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The Elder Law Update column is designed to provide
members of the Health Law Section with information regard-
ing recent legislative changes and case law in the field of elder
law. In this edition, I discuss the decision of the Appellate
Division, Second Department, in Brown v. Wing, regarding the
calculation of the Medicaid penalty period. In addition, I have
provided an update regarding section 4734 of the Balanced
Budget Act of 1997, which shifted potential criminal liability
from those who transfer assets (as was the case under the for-
mer section 217 of the Health Insurance Portability and
Accountability Act of 1996) to those who counsel or assist
such individuals for a fee in connection with an application for
nursing home Medicaid benefits. Finally, I discuss Bourgeois
v. Stadtler, a recent case in which the Appellate Division,
Fourth Department, held that the Cattaraugus County
Department of Social Services could not prevent the distribu-
tion of assets placed in a trust to the children of a couple, both
of whom were Medicaid recipients, on the grounds that the
trust was created as a fraudulent conveyance under the Debtor
and Creditor Law and that the trust violated the “trigger trust”
provision of the Estates Powers and Trusts Law.

Appellate Division, Second Department, Determines
that Medicaid Penalty Period Commences on the
First Day of the Month in Which an Asset Transfer
Has Been Made

In In re Marie R.. Brown v. Brian J. Wing,1 the Appellate
Division, Second Department, reviewed a determination of the
New York State Department of Social Services (the
“Department”) pursuant to a fair hearing in which it deter-
mined to calculate the petitioner’s Medicaid period of ineligi-
bility from the first day of the month following the month in
which asset transfers were made and, in addition, imposed a
partial month penalty. The Supreme Court, Suffolk County,
had directed the Department to recalculate the petitioner’s
penalty period, starting the penalty period in the month during
which the asset transfer was made. This appeal to the Appellate
Division, Second Department, was made by the Department
pursuant to CPLR article 78.

The facts of this case are as follows: the petitioner, Marie
R. Brown, entered a nursing home on February 2, 1995, and
applied to the Suffolk County Department of Social Services
for Medicaid benefits, requesting a date of financial eligibility
as of May 1, 1995. Her application was approved on October
25, 1995; however, the eligibility date was determined to be
August 1, 1995. The petitioner had transferred assets in the
amount of $47,073.50 from November 1994 to March 1995,
thereby subjecting her to a period of ineligibility. The Suffolk
County DSS calculated the applicable period of ineligibility by
dividing the total value of the uncompensated transfers by the

average cost of residing in a nursing home in Suffolk County.
The total period of ineligibility was determined to be 8.46
months ($47,073.50/$5,564 = 8.46). The Suffolk County DSS
determined that the penalty period would commence in
December 1994, the month following the month in which the
initial asset transfer was made. This determination was upheld
at the fair hearing level, and the petitioner commenced this
proceeding in which she disputed the calculation of the penal-
ty period from December 1994, rather than November 1994,
and the imposition of a partial month penalty.

Pursuant to Social Services Law (SSL),2 in determining
the Medicaid eligibility of an institutionalized individual, any
transfer of assets made by an individual for less than fair mar-
ket value within or after the 36-month look-back period imme-
diately preceding the date that the individual is both institu-
tionalized and applies for Medicaid renders that individual
ineligible for nursing home benefits. Applying this rule to the
facts of this case, any prohibited transfer of assets made by the
petitioner within 36 months of April 26, 1995—the date that
she both was institutionalized and had applied for Medicaid,
would render her ineligible to receive Medicaid benefits dur-
ing a penalty period. The “period of ineligibility shall begin
with the first day of the first month during or after which assets
have been transferred for less than fair market value, and
which does not occur in any other periods of ineligibility.”3

The Department contended that the plain meaning of SSL
section 366(5)(d)(4)4 unequivocally gave it the option to com-
mence the period of ineligibility on the first day during or after
which the resources had been transferred. The Appellate
Division reasoned that although the construction generally
afforded by an agency responsible for its administration is enti-
tled to the greatest weight,5 and should be upheld if it is not
irrational or unreasonable,6 such is not always the case “when
the question is one of pure statutory reading and analysis,
dependent only on accurate apprehension [sic] of legislative
intent.”7

The Appellate Division, Second Department, concurred
with the petitioner that the Department’s interpretation of the
SSL was contrary to the legislative intent as expressed in the
U.S. House of Representatives Report and the House
Conference Report to OBRA 1993. The House Report to
OBRA 1993 indicated that “[t]he period during which benefits
are denied will begin with the date on which the prohibited
transfer occurred.”8 The House Conference Report also pro-
vided that “[t]he period of delay begins with the first month
during which the assets were disposed of.”9 The court also
relied on the legislative history contained in the New York
State Register pertaining to a proposed amendment to 18
N.Y.C.R.R. section 360-4.4, which stated that “[t]he proposed
regulatory amendments would provide for a new transfer rule,
applicable to transfers made on or after August 11, 1993” so
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that “a single period of ineligibility would be calculated,” and
further that the “period of ineligibility would run from the first
day of the first month in which a transfer was made.” Citing
the Chevron rule,10 the court noted that it was required to give
effect to the unambiguously expressed intent of the Congress
where the Congress has spoken on a particular issue.

With respect to whether the Department could impose a
partial month penalty period, the Appellate Division relied
upon an informational statement11 issued by the state. The
statement provided that if the penalty period resulted in a par-
tial month penalty, the Department must count the uncompen-
sated value of the transfer attributable to the partial month as
part of the Net Available Monthly Income, which the institu-
tionalized individual is required to contribute to the cost of
nursing home care before becoming eligible for Medicaid in
that month. This comported with the State Medicaid Manual
issued in November 1994 by the Health Care Financing
Administration,12 which stated in section 3258.5(D) that
“[w]hen the amount of the transfer is less than the monthly cost
of nursing facility care, you have the option of . . . imposing a
penalty for less than a full month.” Accordingly, the Appellate
Division determined that a local Department of Social Services
could impose a partial month penalty period and that the
Suffolk County Supreme Court incorrectly held that the impo-
sition by the Suffolk County DSS of the partial month penalty
was improper. Practitioners should note that under prior law,13

when calculating the duration of a penalty period, if a calcula-
tion resulted in a partial month, local departments of Social
Services were not permitted to impose a partial month penalty
period but were required to round down a penalty period to the
end of the preceding month (e.g., 8.46 months would be round-
ed down to 8 months). 

Prior to OBRA 1993, which became effective August 11,
1993, the calculation of the Medicaid penalty period began on
the first day of the month during which an asset transfer was
made. However, when the informational statement referred to
above was issued on October 27, 1995, local departments of
Social Services shifted to a calculation whereby the penalty
period commenced in the month following the month in which
the asset transfer was made. This practice had broad implica-
tions for the elder law practitioner advising clients regarding
asset transfers and the resulting Medicaid penalty period as it
had the effect of increasing an individual’s Medicaid penalty
period by one month, thereby delaying the Medicaid eligibili-
ty date also by one month.

By way of example, if an individual was subject to an
eight-month penalty period due to an asset transfer that was
made in January 1999, under the method of calculating the
penalty period as set forth in the informational statement, the
penalty period would commence in February 1999 and expire
in September 1999. However, under the method of calculating
the penalty period as set forth in Brown v. Wing, the penalty
period would commence in January 1999 (the month in which
the asset transfer was made) and expire in August 1999. Thus,
from a planning perspective, the method of calculating the
penalty period under Brown v. Wing results in earlier expiration

of the applicable Medicaid penalty period and, consequently,
an earlier date of financial eligibility to receive Medicaid nurs-
ing home benefits. Practitioners should be aware that the New
York State Department of Health has appealed the Appellate
Division decision to the New York State Court of Appeals.
Oral argument is currently scheduled to take place in May
1999. In the interim, many local departments of Social
Services are continuing the policy of beginning calculating the
penalty period on the first day of the month following the
month in which the asset transfer is made. Thus, attorneys who
counsel clients with respect to asset transfers should be mind-
ful of the current practice of the local Medicaid agency and
advise clients accordingly.

Section 4734 of the Balanced Budget Act of 1997 is
Declared Unconstitutional and the Justice
Department is Permanently Enjoined from
Enforcing the “Granny’s Advisor Goes to Jail Act”

In the Fall 1998 issue of the Health Law Journal, I report-
ed that on April 7, 1998, Chief U.S. District Court Judge
Thomas J. McAvoy granted the New York State Bar
Association’s motion for a preliminary injunction in its law-
suit14 challenging the constitutionality of section 4734 of the
Balanced Budget Act of 1997.15 The preliminary injunction
prohibited the enforcement of section 4734 on the grounds that
this provision was unconstitutional. Notwithstanding U.S.
Attorney General Janet Reno’s assurances that she did not
intend to defend the constitutionality of section 4734 or
enforce its provisions,16 the NYSBA proceeded with the litiga-
tion out of concern that section 4734 was still on the books,
and that future attorneys general may not have concurred with
Reno’s interpretation of this provision.

On September 14, 1998, Justice McEvoy issued a decision
which declared that section 4734 is unconstitutional, which
permanently enjoined the U.S. Department of Justice from tak-
ing any action to enforce section 4734. While this was thought
to be the end of the criminalization era in the context of
Medicaid planning, that was not the case. On December 18,
1998, Attorney General Reno filed a Notice of Appeal with the
U.S. Court of Appeals, Second Circuit, regarding the perma-
nent injunction issued by the District Court in its September
14, 1998 decision. Although no papers have been filed in con-
nection with the appeal as of the time of this writing, it is
believed that the reason for the appeal concerns a procedural
aspect of the case and will not challenge the determination that
section 4734 is unconstitutional. I will keep readers of the
Health Law Journal apprised of any future developments in
this area.

The Appellate Division, Fourth Department,
Restricts Medicaid’s Reliance on Debtor-Creditor
Law to Recover Benefits Paid to Couple

In Bourgeois, Commissioner of Cattaraugus County
Department of Social Services v. James P. Stadtler, individual-
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ly and as trustee of the Louis A. Stadtler Trust,17 the
Cattaraugus County Department of Social Services
(“Cattaraugus County DSS”) commenced an action to recover
from the assets of the Louis A. Stadtler Trust certain Medical
Assistance benefits paid on behalf of defendant Louis A.
Stadtler and his wife, Dorothy. The trust, created in 1991, pro-
vided that the beneficial interests of Louis and Dorothy would
each terminate either upon death or one day prior to his or her
admission to a nursing home. When the events triggering ter-
mination of the interests of both Louis and his wife occurred,
the trust terminated and the remaining principal was to be dis-
tributed to the two adult sons of Louis and his wife. Louis
entered a nursing home in November 1994, and the trust ter-
minated when his wife entered a nursing home in January
1996. Upon their admission to a nursing home, Louis and his
wife applied for and received Medicaid benefits. The
Cattaraugus County DSS sought to prevent the distribution of
trust assets on the grounds that the trust was created as a fraud-
ulent conveyance under Debtor and Creditor Law sections 275
and 276 and that the trust is void as a “trigger trust”18 against
the Cattaraugus County DSS pursuant to Estates Powers and
Trusts Law (EPTL) 7-3.1(a).

The Appellate Division, Fourth Department, affirmed the
determination of the Supreme Court, concluding that it proper-
ly denied the Cattaraugus County DSS’s motion for summary
judgment and granted the defendant’s motion for summary
judgment dismissing the complaint. The court concluded that
since Louis and his wife’s Medicaid benefits were correctly
paid at the time assistance was granted, the Cattaraugus
County DSS could not recover those benefits by seeking to set
aside the trust as a fraudulent conveyance under the Debtor
and Creditor Law or a void self-settled trust under the EPTL.
With respect to the Debtor and Creditor Law argument, the
Fourth Department noted Medicaid’s limited scope of recov-
ery, stating that “[u]nder both Federal and State law, plaintiff’s
recovery of medical assistance correctly paid is precluded
except under limited circumstances not applicable here (see 42
U.S.C. 1396p[b][1]; Social Services Law § 369[2]; Matter of
Craig, 82 N.Y.2d 388, 391; Matter of Akullian, 167 A.D.2d
596; Matter of Rhodes, 148 Misc. 2d 744, 746).” The court fur-
ther noted that legislation which foreclosed the use of “trigger
trusts” as a Medicaid planning device does not apply retroac-
tively to invalidate the trust since the legislation set forth in
EPTL 7-3.1(a) applies only to trusts created on or after April 2,
1992.
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month during or after which assets have been transferred.”

5. In re Tommy and Tina, Inc. v. Dep’t of Consumer Affairs of the City of
N.Y., 95 A.D.2d 724, affd., 62 N.Y.2d 671, quoting In re Herzog v. Joy,
74 A.D.2d 372, 375.

6. See In re Johnson v. Joy, 48 N.Y.2d 689, 691; In re Bernstein v. Toia, 43
N.Y.2d 437, 448; In re Howard v. Wyman, 28 N.Y.2d 434, 438; In re
Allstate Ins. Co. v. Libow, 106 A.D.2d 110, 118-119, affd., 65 N.Y.2d
807.

7. In re Rho v. Ambach, 74 N.Y.2d 318 (quoting Kurcsics v. Merchants
Mut. Ins. Co., 49 N.Y.2d 451, 459).

8. H.R. 103-111, p.l. 103-166, at 533.

9. House Conf. Rep. 103-213, p. l.103-66, at 1523.

10. Chevron USA, Inc. v. Natural Resources Defense Council, Inc., 467 U.S.
837.

11. General Informational Statement 95 MA/038.

12. HCFA Transmittal No. 64.

13. The prior law was contained in 92 ADM-38, effective until Sept. 1,
1994.

14. New York State Bar Assoc. v. Reno (N.D. N.Y., filed Dec. 4, 1997).

15. On August 5, 1997, President Clinton signed into law section 4734 of
the Balanced Budget Act of 1997, which repealed the prior section 217
of the Health Insurance Portability and Accountability Act of 1996.
Thus, as of August 5, 1997, no criminal liability attached to an individ-
ual who transferred assets to qualify for nursing home Medicaid.
Section 4734 replaced section 217 and purported to make it a misde-
meanor (punishable by up to one year in prison and/or a fine of up to
$10,000) for a paid advisor to knowingly and willfully counsel or assist
another to dispose of assets for the purpose of obtaining Medicaid, if the
disposition resulted in the imposition of a penalty period.

16. In a March 11, 1998 letter to the House of Representatives, Attorney
General Janet Reno stated that “ . . . the Department of Justice will not
defend the constitutionality of [section 4734] . . . because the counsel-
ing prohibition in that provision is plainly unconstitutional under the
First Amendment . . . .” Ms. Reno adopted the New York State Bar
Association’s argument that section 4734 violates free speech protec-
tions afforded by the Fifth Amendment by precluding attorneys from
giving advice to elderly clients about conduct which is otherwise law-
ful, stating that section 4734 “would prohibit attorneys and other pro-
fessional advisors from ‘counseling’ their clients to engage in an estate
planning strategy that itself is lawful.” In her March 13, 1998 answer to
the lawsuit, and in her March 27, 1998 opposition to the New York State
Bar Association’s motion for a preliminary injunction, Reno reiterated
her intention not to enforce section 4734.

17. ____ N.Y.S.2d ____, 1998 (App. Div., 4th Dep’t) WL 954969 (Dec. 31,
1998).

18. A “trigger trust” is a trust whereby the assets placed in the trust become
unavailable upon the occurrence of a triggering event, typically the
admission of the settlor into a nursing home.
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