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A Message from the Section Chair

Changes in the Journal

Greetings! You've
already noticed the first of
several changes taking
place in the Health Law
Section: a new look and
new features in the
Health Law Section
Journal. For example,
starting this issue, the
Journal will point out
recent health law devel-
opments in the NYS
courts, the NYS legisla-
ture, NYS agencies and
various law reviews. The
Journal will also reproduce excerpts from important
NYS governmental reports, such as a DOH-appointed
task force Report on Human Subject Research. And it
will carry reports by committees of the Health Law
Section. These features will be in addition to the valu-
able substantive articles on health law topics that the
Journal will continue to provide.

I thank our editors, Professors Barbara Atwell and
Audrey Rogers of Pace Law School, for accomplishing
these changes. I'd also like to thank three law firms for
taking responsibility for the new regular features:
Cadwalader, Wickersham & Taft; Garfunkel, Wild &
Travis; and Kalkines, Arky, Zall & Bernstein.

New Section Officers

Another change is that the Section has new elected
officers. I am proud to be your new Section Chair, and
am delighted to be part of a strong slate of Section offi-
cers:

* Tracy E. Miller—1st Vice-Chair/Committees.

e Robert Abrams—2nd Vice-Chair/Professional
Education.

e Linda J. Nenni—Secretary.
e Salvatore J. Russo—Treasurer.

Iintend to use my time as Chair toward two pur-
poses: to seek ways to better serve the Section mem-
bers, and to seek ways for the Section to better serve the
public. I'll speak more to both points below.

Changes in Committees

I'd contend that the most important change in the
Section—and a key improvement in service to Section

members—is an effort now underway to reform and
revitalize the committees in the Section. Armed with
four years experience (the Section was created in 1996)
and the preliminary results of a membership survey
developed under the leadership of my predecessor
Jerry Levy and Membership Chair Robert Corcoran, we
now have a clearer sense of what committees will best
reflect the section membership’s interests.

Accordingly, in June the Executive Committee
decided to create three new committees (Fraud, Abuse
and Compliance, Securing Health Care for the
Uninsured and a Special Committee on Medical
Information) and to close four others (Legislation,
Liaison with the Health Professions, Professional
Education and Public Health). The Executive
Committee also identified two basic expectations for all
committees: (1) each committee will meet at least three
times annually; (2) each committee will identify and
strive to accomplish one or more objectives annually.
Moreover, we are making a concerted effort to find
ways to overcome the geographic impediments to com-
mittee participation.

I'am also delighted to welcome several new com-
mittee chairs to the Health Law Section. They bring
with them a wealth of experience, and will add new
energy and ideas to the Section:

e Biotechnology and the Law—James K. Lytle, of
Kalkines, Arky, Zall & Bernstein (Albany and
NYC)

e Ethics in the Provision of Health Care—
Professor Larry Palmer of Cornell Law School
(Tthaca)

* Fraud, Abuse and Compliance—James Horwitz
of Glens Falls Hospital (Glens Falls)

¢ In-House Counsel—Patrick Taylor of Albany
Medical Center (Albany)

* Managed Care—Frederic Bodner of Hinman,
Straub, Pigors & Manning (Albany)

* Payment Issues—Ross Lanzafame of Harter,
Secrest & Emery (Rochester)

* Securing Health Care for the Uninsured—
Peter Millock of Nixon Peabody (Albany and
NYC)

* Special Committtee on Medical Information—
Anne Maltz of Stroock, Stroock & Lavan (NYC)

The full roster of committees and chairs is set forth
on page 39 of the Journal.
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Professional Education

The Section will also continue to provide you with
the high level of health law professional education pro-
grams that we have become known for. The next sched-
uled program is “Health Law and the Internet—The
Basics and Beyond: A Must for Health Law
Practitioners,” which will be at four locations in
November and December. A program is also being
planned on Managed Care for the January NYSBA
annual meeting. Our periodic Health Law Primer and
Update will be held in spring 2000. Other programs are
under discussion as well.

Section Website

The Section’s website is yet another area being
enhanced. We want to make this a more useful tool for
members, to do a better job of keeping it up-to-date,
and to add new features. For example, we are looking
into starting a listserve, which members can use to post
health law questions to their colleagues throughout the
state, and to contribute responses. But we need a web-
site editor, and want to recruit a health care lawyer who
will take on this task. Any volunteers?

Serving the Public

As I mentioned earlier, the Section leadership also
plans to promote ways for the Section to better serve

the public. For example, our Consumer / Patients
Rights Committee, chaired by Jeff Gold and Susan
Slavin, will continue to develop a program under which
attorneys provide pro bono advice to managed care
enrollees who have coverage disputes with their
HMOs.

Moreover, I am especially proud to note that the
Section has just created a new Committee on Securing
Health Care for the Uninsured. The purpose of this
new, important committee is described on page 36 of
this edition, along with an invitation to join it.

Get Involved

This is an exciting, dynamic time to practice health
law, and an exciting, dynamic time to participate in the
NYSBA Health Law Section. I urge you to join a com-
mittee, and take the initiative on a committee project.
Contribute an article to our Journal. Get involved.

And while you are at it, fill out the survey form
posted on the Section’s website (www.nysba.org/sec-
tions/health) to give us more data on how to better
serve the members. In fact, feel free to send me your
ideas directly as well. My e-mail address is
swidlerr@nehealth.com. I look forward to hearing from
you.

Robert N. Swidler

substituted in its place:

Friday, November 5, 1999

Friday, December 3, 1999
Friday, December 3, 1999

Important Announcement
to All Health Law Section Members

Due to the fact that anticipated legislation was not passed as expected, the seminar entitled
Protecting Health Information and Technology: New Requirements and Risks, originally scheduled
for this fall, is going to be temporarily postponed. The following half-day program has been

Health Law and the Internet—The Basics and Beyond:
A Must for Health Law Practitioners

Friday, November 19, 1999

To register or for more information call toll free 1-800-582-2452. In Albany and surrounding areas
dial (518) 463-3724. Or fax your request to (518) 487-5618. Internet Connection: http://www.nysba.org

For more information on the program, please see page 17.

Melville, L.I.
Albany

New York City
Rochester
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In the New York State Courts

Medical Providers Not Exempt
From Consumer Fraud Statute

Karlin v. IVFA, 93 N.Y.2d 282
(1999). In a ruling of first impression,
the Court of Appeals held that
General Business Law §§ 349 and
350 (prohibiting deceptive trade
practices and false advertising) can
apply to providers of medical ser-
vices.

The Karlins were treated at an in
vitro fertilization program managed
by a corporate entity and operated at
a New York hospital (the “Pro-
gram”). Despite undergoing numer-
ous in vitro fertilization cycles, Mrs.
Karlin never became pregnant. The
Karlins, as representatives of a puta-
tive class of patients treated at the
Program, sued the corporate owners
of the Program, the hospital at which
it was operated, and the physician
who treated them. The lawsuit
alleged that the Program had dis-
seminated, through brochures and
seminars, false statistics that inflated
the actual success rate in making
infertile couples pregnant.
Accordingly, the Karlins alleged that
the Program had engaged in false
advertising and deceptive practices
prohibited by GBL §§ 349 and 350.

Reversing an appellate division
decision that exempted medical
providers from the consumer fraud
sections of the General Business Law,
the Court of Appeals focused on alle-
gations that the Program’s promo-
tional materials (i.e., brochures and
seminars) “contained misrepresenta-
tions that had the effect of deceiving
and misleading members of the pub-
lic.” Based on this alleged conduct,
the Court held that healthcare
providers who “choose to reach out
to the consuming public at large to
promote business—like clothing
retailers, automobile dealers and
wedding singers—subject them-
selves to the standards of an honest
marketplace,” and may be found
liable under the General Business
Law.

Entirety of Proceeds of Personal
Injury Suit Is Available To Satisfy
Medicaid Lien

Calvanese v. Calvanese, 93
N.Y.2d 111 (1999). In settlement of a
personal injury case, the parties allo-
cated the entire settlement proceeds
to pain and suffering, in an attempt
to avoid outstanding Medicaid liens.
The Court ruled that the entire
amount of the proceeds of a personal
injury settlement is available to satis-
fy a Medicaid lien for services pro-
vided to persons over the age of 21,
not just that portion of the settlement
allocated to past medical expenses.
Thus, parties may not defeat or com-
promise a Medicaid lien by allocat-
ing settlement proceeds as payment
for pain and suffering. The Court
also ruled that Medicaid liens must
be satisfied before any part of the
settlement proceeds can be trans-
ferred to a supplemental needs trust.

Hospital Not Vicariously Liable For
Alleged Sexual Abuse of Patient

Judith M. v. Sisters of Charity
Hospital, 1999 WL 353069 (Ct. of
Appeals June 3, 1999). Affirming a
decision rendered by a sharply
divided appellate division, the Court
of Appeals recently held that a
patient could not hold a hospital vic-
ariously liable for alleged sexual
abuse by a hospital employee. The
patient claimed that the hospital, as
the employer of the alleged perpetra-
tor, was vicariously responsible
under the legal doctrine of respondeat
superior.

The Court found the hospital
could be held vicariously liable only
if the employee’s conduct was with-
in the scope of employment. Sexual
abuse of a patient, ruled the Court,
was such a departure from the
employee’s duties and so unrelated
to furtherance of the hospital’s busi-
ness that no vicarious liability could
be found.

ERISA Does Not Preempt
Malpractice Claims Against HMO
Primary Care Physician

Nealy v. U.S. Healthcare, 93
N.Y.2d 209, 689 N.Y.S2d 406 (1999).

See article on Nealy in this issue
of the Health Law Journal.

Podiatrist’s “Whistleblower” Suit
Dismissed; Related Claims Waived;
Attorney’s Fees Awarded to
Defendants

Rotwein v. Sunharbor Manor
Residential Care Facility, 1999 WL
639853 (Sup. Ct., New York Co. July
15, 1999). Plaintiff was an attending
podiatrist at a nursing home. The
nursing home terminated plaintiff’s
privileges for failure to follow its
policies. Plaintiff sued the nursing
home, its administrator, and its med-
ical director for (1) unlawful retalia-
tory discharge under Labor Law §
740 (the New York “whistleblower”
statute), (2) breach of contract, (3)
breach of bylaws and (4) defamation.
Nearly two years after filing suit,
plaintiff moved for leave to discon-
tinue his § 740 claim. Defendants
cross-moved for summary judgment
dismissal of plaintiff’s lawsuit in its
entirety. Defendants argued that by
filing the § 740 claim, plaintiff
waived his right to assert other
claims arising out of his termination,
and plaintiff could not avoid the
waiver effect of Labor Law § 740(7)
by discontinuing the claim. Plaintiff
argued that his voluntary discontin-
uance of the § 740 cause of action
negated the waiver effect of § 740(7).

The Court denied plaintiff’s
request to withdraw the § 740 claim
and instead dismissed it with preju-
dice. One of the grounds for dis-
missal was the lack of an employer-
employee relationship, in that the
plaintiff podiatrist was a member of
the nursing home’s attending staff
but was not employed by the nurs-
ing home. The Court also held that,
as a matter of law, the alleged billing
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improprieties plaintiff claimed to
have opposed did not support a sec-
tion 740 claim, because they did not
create a substantial danger to the
public safety (a required element
under the statute). Because this
should have been clear at the begin-
ning of the action, the Court held
that defendants were entitled to an
award of attorney’s fees under §
740(6).

The Court also ruled that plain-
tiff’s institution of an action contain-
ing a Labor Law § 740 claim resulted
in a waiver of claims related to his
termination, and that plaintiff’s
attempt to discontinue the § 740
claim did not nullify the waiver. The
Court found that plaintiff’s claims
for breach of contract and breach of
bylaws were related to the termina-
tion, and thus were waived.

The Court found that plaintiff’s
defamation claims were not waived,
as they were based on the nursing
home; response to a credentialing
inquiry from a hospital several
months after plaintiff’s termination,
and thus were not related to the ter-
mination. However, the Court dis-
missed the defamation claims on
numerous other grounds, including
statutory immunity conferred by
Public Health Law § 2805-k. PHL §
2805-k immunizes good faith com-
munications from hospitals and
nursing homes in response to
inquiries from other hospitals or
nursing homes as to the status of a

practitioner’s professional privileges.

Examination Room in Private
Doctor’s Office Not Public Facility
Under New York Civil Rights Law

Albert v. Solimon, 684 N.Y.S.2d
375 (4th Dep’t 1998). A disabled
patient who used a “service dog”
sued physician for violation of New
York Civil Rights Law § 47, which
prohibits discrimination in “public
facilities” against persons requiring
accompaniment of a “guide dog,
hearing dog, or service dog.” The
patient alleged that the defendant

physician yelled at her in his exami-
nation room and refused to treat her
because she had taken her service
dog with her into the examination
room.

The Court ruled that Civil Rights
Law § 47 was not applicable because
an examination room in a physi-
cian’s private office was not a public
facility, even though the office itself
could be so considered. The Court
found inapplicable Cahill v. Rosa, in
which the Court of Appeals ruled
that a private dentist’s office was a
public facility under New York
Executive Law § 292 (prohibiting
discrimination in a public facility
against, inter alia, persons with a
disability). Albert has been appealed
to the Court of Appeals, and is
scheduled for argument in
September 1999.

Hospital Quality Management
Report Exempt From Disclosure

Spradley v. Pergament Home
Centers, 1999 WL 275702 (2d Dep’t
1999). In this personal injury action,
the trial court granted plaintiff’s
motion to compel non-party hospital
to produce its quality management
department report and file that
assessed the medical care provided
to plaintiff. The appellate division
reversed, ruling that the quality
management report was exempt
from disclosure under Education
Law § 6527(3); and that the underly-
ing file should have been reviewed
by the court in camera to determine
which documents were similarly
protected by the statute.

Psychiatric Hospital Incident
Reports Exempt From Disclosure

Katherine F. v. State of New
York, 684 N.Y.S5.2d 243 (1st Dep’t
1999). Plaintiff, a patient in a psychi-
atric hospital, filed a personal injury
suit based on allegations of sexual
abuse by a hospital staff member.
Plaintiff sought pretrial discovery of
the hospital’s investigation files
(including incident reports, an inves-
tigative report, and a safety depart-

ment report). The Court of Claims
directed production of the files for in
camera inspection.

The appellate division reversed,
ruling that Education Law § 6527(3)
and Mental Hygiene Law § 29.29
protect from disclosure not only
records relating to performance of a
medical or quality assurance review
function, but also “reports required
by the Department of Health pur-
suant to Public Health Law § 2805-1
... including the investigation of an
incident pursuant to section 29.29 of
the Mental Hygiene Law.” Accord-
ingly, the Court held exempt from
disclosure the documents created by
the hospital concerning its investiga-
tion of alleged sexual abuse of a
patient by a hospital staff member.

All Incident Reports Required By
Mental Hygiene Law Are Exempt
From Disclosure

Finnegan v. State of New York
179 Misc.2d 694, 686 N.Y.S.2d 589
(Ct. of Claims, 1999). Under
Education Law § 6527(3), exemption
from discovery for incident reports
required under Mental Hygiene Law
§ 29.29 is not limited to reports con-
cerning malpractice or misconduct,
but applies broadly to all types of
incident reports.

Hospital Not Vicariously Liable For
Acts Hospital-Based Radiology P.C.

Culhane v. Schorr, 686 N.Y.S.2d
105 (2d Dep’t 1999). Patient’s sur-
vivor sued for medical malpractice
injuries, alleging negligent failure to
detect, diagnose and treat recurrence
of patient’s cancer. Plaintiff sued the
patient’s treating physician, the hos-
pital where patient was first admit-
ted, and the radiology laboratory
where subsequent CAT scans were
performed.

The hospital moved for summa-
ry judgment arguing that it had not
rendered any medical treatment to
the patient; instead, all treatment
was rendered by the affiliated, but
non-employed physician, and by the
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radiology laboratory. The hospital
asserted that on those facts, it could
not be held vicariously liable for the
physician’s or the lab’s negligence.

The appellate division agreed
and reversed the Supreme Court’s
order denying summary judgment.
The Court found that although the
patient was admitted through the
hospital’s emergency room, the suit
was based on follow-up visits to
monitor the cancer, not the initial
emergency room visit, and there was
no proof that the patient believed he
was receiving care from the hospital.

The Court also held that the hos-
pital was not vicariously liable for
the alleged medical malpractice of
the radiology professional corpora-
tion that provided services at the
hospital, because the hospital did not
exercise direction or control over the
radiology laboratory.

Hospital’s Compliance With Peer
Review Laws Is Not State Action

Croy v. A.O. Fox Memorial
Hospital, 1999 WL 342796 (N.D.N.Y.
1999). Plaintiff, a licensed psychia-
trist previously employed by con-
tract with the defendant hospital,
sued the hospital, alleging defama-
tion, negligent misrepresentation,
and violation of 42 U.S.C. § 1983.
Plaintiff’s claims were based on
reports made by the hospital to the
Alaska State Medical Board and the
Kansas State Medical Board in
response to their requests for infor-

mation after plaintiff applied for
licensure in those states. The hospital
and the individual administrators
moved for summary judgment.

The Court dismissed plaintiff’s
1983 claim because the hospital was
not acting under color of state law in
responding to medical board
inquiries. The Court held that New
York’s “peer-review” statutes “are
insufficient to convert the Hospital’s
conduct in this matter into state
action.”

The Court also dismissed the
plaintiff’s defamation and negligent
misrepresentation claims against the
hospital administrators, based on (i)
the “common interest” qualified
privilege; and (ii) the qualified
immunity provided by New York
Education Law § 6527(5). The Court
held that the communications to the
medical boards were made in the
scope of the individual’s duties, and
were to persons who have a com-
mon interest in the subject matter.
Accordingly, both the common law
privilege and the statutory immunity
applied, plaintiff having provided no
proof that the communications were
made with malicious intent.

Court Upholds Revocation of
Physician’s License

Larkins v. DeBuono, 682
N.Y.S.2d 732 (3d Dep’t 1999). A hear-
ing committee and the
Administrative Review Board
(AARB) of the State Board for

Professional Medical Conduct voted
to revoke a physician’s medical
license, based on findings that the
practitioner engaged in a pattern of
ordering tests that were not medical-
ly indicated, and failed to maintain
proper medical records. The Court
held that expert testimony to the
contrary merely raised credibility
issues that the AARB was free to
resolve.

The Court also held that the
standard for determining if the
penalty of revocation was too severe
is “whether it is so incommensurate
with the offense as to shock one’s
sense of fairness.” In this case, the
Court held that findings of a pattern
of medically unindicated tests and
treatments, and failure to maintain
appropriate patient records, support-
ed the penalty of license revocation.

Compiled by Leonard
Rosenberg, Esq. Mr. Rosenberg is a
partner in the firm of Garfunkel,
Wild & Travis, P.C., a full service
health care firm representing hospi-
tals, health care systems, physician
group practices, individual practi-
tioners, nursing homes and other
health-related businesses and orga-
nizations. Mr. Rosenberg’s practice
is devoted primarily to litigation,
including medical staff and peer
review issues, employment law, dis-
ability discrimination, defamation
and directors’ and officers’ liability
claims.

NYSBA Health Law Journal | Summer/Fall 1999 | Vol. 4| No. 3



In the New York State Legislature

On August fifth, the New York
State Legislature concluded (at least
for now) one of the longest legisla-
tive sessions in its history, prolonged
primarily as a result of a four month
standoff in reaching agreement on
the state budget. In the health care
arena, several major issues have not
yet been addressed by the legisla-
ture, including the allocation of the
proceeds of the tobacco settlement,
the governor’s program legislation
that revamps the states’s assisted liv-
ing program and a host of bills that
would have established new require-
ments governing insurers’ and
health maintenance organizations’
payment practice and financial sta-
tus. The legislature is, in addition,
expected to return this fall to consid-
er, among other things, the extension
and/or revision of the Health Care
Reform Act (HCRA), which is sched-
uled to expire at the end of this year.
HCRA governs the now largely
deregulated hospital reimbursement
system, establishes funding for grad-
uate medical education and indigent
care and otherwise has a profound
impact on health care finance in
New York State.

Among the more significant bills
enacted by the legislature was
“Kendra’s Law” (A8477A /S4536A),
which will permit courts to order
outpatient treatment to mentally ill
individuals who have not complied
with treatment and who satisfy cer-
tain other criteria, including a histo-
ry of serious violent behavior toward
themselves and others. If the patient
fails to comply with treatment
ordered by the court, a physician
may seek involuntary commitment
of the patient.

A summary of other bills that
passed both houses and await the
governor’s action follows:

* A194-C/S5328-B. The bill makes
technical corrections with respect
to the allocation of funds to the

spinal cord injury research trust
fund; provides that such fund
shall be credited with an amount,
not to exceed $8.5 million, from
monies collected by the mandato-
ry surcharge imposed upon per-
sons convicted of a felony or mis-
demeanor alcohol- or drug-related
driving offense; provides that
monies shall be payable from such
fund on vouchers approved by
the commissioner of taxation and
finance, rather than the commis-
sioner of health.

A921/S4055. The bill requires con-
tinuing health insurance coverage
for full-time students on a medical
leave of absence for up to one
year; requires medical documenta-
tion of the illness requiring a leave
of absence; premiums for cover-
age must be at the same rate as if
the student was still in school.

A4152-A/S2824-A. The bill directs
the commissioner of health to
establish a program for the screen-
ing of newborn infants for hearing
problems; makes related provi-
sions.

A4600-A/S982-A. The bill requires
children entering any public, pri-
vate or parochial child caring cen-
ter, day nursery, day care agency,
nursery school, kindergarten, ele-
mentary, intermediate or sec-
ondary school to be immunized
against varicella (chicken pox).

A5600-A/S1502-A. The bill pro-
vides that mental health services
provided by certified voluntary
free-standing day treatment pro-
grams to medical assistance recip-
ients shall not be provided
through managed care programs
and shall continue to be provided
outside of managed care pro-
grams and in accordance with
applicable reimbursement
methodologies.

e A6509-A/S2937-A. The bill makes

provisions for health care insur-
ance and HMO coverage to
include coverage for acute care
facilities or programs specializing
in treatment of terminally ill
patients; provides for external
review of disputes.

A6909-A/S1922-A Chapter 397.
The bill authorizes pupils afflicted
with asthma to carry an inhaler
during the school day if autho-
rized by a physician or other
health care provider.

A6955-A/S4585-B. The bill makes
provision for coverage for services
by non-participating home facili-
ties which are facilities not partici-
pating in the network of the
provider; makes related provi-
sions on rates for such services
and scope of services.

A7225-A/S5160-A. The bill autho-
rizes the waiver of penalties and
interest in respect to certain
assessments against hospitals.

A7631-A/S4537-A. The bill autho-
rizes insurers to issue stop-loss
policies to employers who pro-
vide self-insured health benefit
plans for their employees; speci-
fies what such policy shall
describe; authorizes rules and reg-
ulations by the superintendent of
insurance.

A7886-A/S4597-A. The bill pro-
vides office of professional med-
ical conduct access to criminal
information when investigating a
licensee.

A7963/S5086 Chapter 151. The bill
extends expiration date to July 31,
2001, for chapter 693 of the laws
of 1996, relating to authorizing
patient discharge to hospices and
residential health care facilities,
under the medical assistance pre-
sumptive eligibility program.

A7965/54925 Chapter 152. The bill
extends provisions relating to

10
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authorizing bad debt and charity
care allowances for diagnostic and
treatment centers and certified
home health care agencies.

A8157-A/S4511-A. The bill
requires children to be immunized
against hepatitis B prior to enroll-
ment in the seventh grade when
such enrollment occurs on or after

September 1, 2000.

A8320-A/S5462-B. The bill enacts
the long-term care resident and
employee immunization act;
requires every employee of a
long-term care facility to be
immunized against influenza and
pneumococcal disease.

A8426/54536. The bill authorizes
the provision of hospice supple-
mental financial assistance to per-
sons receiving care in hospice resi-
dences.

AB8477-A/S5762-A. The bill enacts
“Kendra’s Law”; enhances the
supervision and coordination of
care of persons with mental illness
in community-based settings by
providing assisted outpatient
treatment; provides for the estab-
lishment of assisted outpatient
treatment as a permanent mode of
treatment, improved coordination
of care for mentally ill persons liv-
ing in the community, the expan-
sion of the use of conditional
release in psychiatric hospitals
and the improved dissemination
of information between and

among mental health providers
and general hospital emergency
rooms.

e A8551/S5712 Chapter 303. The bill
permits NYS medical care facili-
ties finance agency to lease or
purchase one or more health facil-
ities financed through loans
secured by an existing local devel-
opment corporation.

* A8685-B/S4591-A. The bill autho-
rizes use of epinephrine auto-
injector devices under prescribed
circumstances; limits liability for
their use by emergency health
care provider; makes related pro-
visions.

* AB8686/54869-A. The bill directs
the commissioner of health to
develop educational materials on
the diagnosis, treatment and pre-
vention of hepatitis C for health
care professionals and persons at
high risk for contracting hepatitis
C.

e A8851/55936. The bill implements
the master settlement agreement
provisions governing non-partici-
pating tobacco manufacturers.

Compiled by James W. Lytle,
resident partner, and Ami
Schnauber, legislative coordinator,
from the Albany office of Kalkines,
Arky, Zall & Bernstein, LLP, a firm
that devotes a substantial part of its
practice to health care and govern-
ment relations.

How to reach the
New York State Bar
Association’s CLE

Offices electronically—
information about programs,
publications, and tapes

—24 hours a day, 7 days a week, you
can get complete, current information
about our programs, books, tapes, and
other products—two different ways:

1. Fax-on-Demand Service

By dialing 1-800-828-5472 and follow-
ing the voice prompts, you can receive
immediately by fax our up-to-date pro-
gram schedule; the brochure (with reg-
istration information) for any of our
courses; alisting of al of our publica-
tions, tapes, and other products; and
ads about those products. It costs you
nothing but the time it takes to make a
quick call, and you have complete
access to information about all of our
programs and products, to help you

2. NYSBA on the Weh

To visit NY SBA's home page, go to
http://www.nysba.or g on the Internet.

You can find al the information on our
programs, publications, and products,
as well as awealth of other informa-
tion about the New York State Bar

E-mail on the Internet

Save time, long distance charges and
postage—send us electronic mail on
the Internet. The main NY SBA
address is http://www.nysba.org.
Listed below are some specific
addresses that may be of use to you:

Registrar’s Office

(for information about program dates,
locations, fees or prices of books,
tapes, etc.)

dyork@nysha.org

Mandatory CLE credits
(for other states)
Igregwar @nysba.org

CLE Director’s Office
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In the Agencies

The New York State Department
of Health has promulgated five regu-
lations of note since January 1999:

¢ External Appeal Program. This
adds a new subpart 98-2 to title 10
NYCRR, and implements the
External Appeal Program enacted
as chapter 586 of the laws of 1998,
which amended article 49 of the
Public Health Law. The legislation
and these regulations give
enrollees of heath care plans the
right to an external appeal to
review adverse determinations
with regard to medical necessity
or experimental and investigation-
al treatments. The appeal is avail-
able to members of licensed
health care plans, but not to those
associated with self-insured plans
or Medicare (which already has
an external review program in
place). Appeals will be reviewed
by external appeal agents at the
New York State Insurance
Department (SID) upon comple-
tion of an application within 45
days of an adverse determination
by the health care plan’s internal
reviewer, unless both the patient
and the plan waive the internal
appeal process. Filing date: June
21, 1999. Effective date: June 21,
1999. See NYS Register, July 7,
1999.

* Methadone Maintenance
Treatment Programs No Longer
Preferred. This enactment effec-
tively repeals the regulation per-
mitting physician-sponsored

methadone maintenance treat-
ment programs to qualify as pre-
ferred providers and receive
enhanced Medicaid rates. The
DOH delayed the new regula-
tion’s effective date to give
providers of this treatment ample
time to modify its services and
arrange for new sources of reim-
bursement. Filing date: June 9,
1999. Effective date: 180 days after
publication. See NYS Register,
June 30, 1999.

Radiation Output for
Fluoroscopic X-ray Systems. A
new amendment to title 10
NYCRR places limits on the radia-
tion output for fluoroscopic X-ray
systems in order to reduce the risk
of radiation injury. Filing date:
May 11, 1999. Effective date: May
26, 1999. See NYS Register, May
26, 1999.

Expedited HIV Testing of
Women and Newborns. These
new regulations amend §§ 58-
8.1—58-8.3 and 69-1.3 of title 10
NYCRR, pursuant to the authority
of §§ 2500-a, 2500-f and 576 of the
Public Health Law. The amend-
ments require hospitals to per-
form HIV tests on newborns
whose mothers were not tested
during pregnancy and to report
the results within 48 hours of
birth to the mothers. Filing date:
April 29, 1999. Effective date:
August 1, 1999. See NYS Register,
May 19, 1999; December 23, 1998.

* Schedule II and Certain Other
Controlled Substances/
Pharmacists. This recent amend-
ment of §§ 80.67, 80.69, 80.73 and
80.74 of title 10 NYCRR, pursuant
to the authority of § 3308(2) of the
Public Health Law, allows phar-
macists to complete certain miss-
ing information on official New
York State Prescriptions. Among
the categories of information that
pharmacists are entitled to modify
is the “quantity” of the prescrip-
tion. In fact, the DOH reports that
the intent of the enactment is to
“allow pharmacists, with autho-
rization of a practitioner, to
change information such as direc-
tions for use or dosage . . .” Filing
date: May 4, 1999. Effective date:
May 19, 1999. See NYS Register,
May 19, 1999.

Compiled by Francis J.
Serbaroli, Esq. Mr. Serbaroli is a
partner in Cadwalader, Wickersham
& Taft’s 20-attorney health law
department. He is the Vice
Chairman of the New York State
Public Health Council, writes the
“Health Law” column for the New
York Law Journal, and serves on the
Executive Committee of the New
York State Bar Association’s Health
Law Committee. He is the author of
a forthcoming book entitled “The
Corporate Practice of Medicine
Prohibition in the Modern Era of
Health Care” to be published later
this year by BNA as part of its
Business and Health Portfolio
Series.
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In the Law Journals

Brett Schlossberg, The Bankruptcy
of Allegheny Health System and Its
Consequences, 32 J. of Health Law
155 (Winter ‘99).

Lisa M. Kerr, Can Money Buy
Happiness? An Examination of the
Coverage of Infertility Services
Under HMO Contracts, 49 Case
W. Res. L. Rev. 599 (1999).

John V. Jacobi, Canaries in the
Coal Mine: The Chronically Ill in
Managed Care. 9 Health Matrix: ].
of Law-Medicine (Winter ‘99).

P.L. Brown, Contracting on Behalf
of Physicians: Some Considerations
in the Age of Managed Care. 45
Prac. Law 69 (March ‘99).

Nichole J. Starr, The Conversion
and Settlement of Georgia Blue: Are
Consumer Groups Still Singing the
Blues? 32 J. of Health Law 115
(Winter “99).

Shelley A. Sackett, Conversion of
Not-For-Profit Health Care
Providers: A Proposal for Federal
Guidelines on Mandated Charitable
Foundations. 10 Stan. L. & Policy
Rev. 247 (1999).

Dwayne A. Banks, Stephen E.
Foreman, Theodore E. Keeler,
Cross Subsidization in Hospital
Care: Some Lessons From the Law
and Economics of Regulation. 9
Health Matrix: J. of Law-
Medicine (Winter ‘99).

Joel Ferber and Jo Anna King, A
Cure for the Blues: Resolving
Nonprofit Blue Cross Conversions.
32 J. of Health Law 75 (Winter
99).

Wm. Horton and F. Hampton
McFadden, Jr., Disclosure
Obligations of the Newly Public
Healthcare Company: Practical
Strategies for the Company and Its
Counsel. 32 J. of Health Law 1
(Winter ‘99).

10.

11.

12.

13.

14.

15.

16.

17.

18.

Elizabeth M. Apisson, Double
Jeopardy and the Civil Monetary
Penalties Dilemma: Is Hudson the
Cure for Health Care Fraud and
Abuse? 51 Admin. L. Rev. 283
(1999).

Mary Terrell White, Guidelines
for IRB Review of International
Collaborative Medical Research: A
Proposal. 27 J. of Law, Medicine
and Health Care 87 (Spring "99).

J. Murray, Disclosure of Corporate
Compliance Matters By Healthcare
Providers. 45 Prac. Law 45
(March “99).

Electronic Medical Information:
Privacy, Liability and & Quality
Issues (special edition—ten arti-
cles). 25 Am. J. of Law and
Medicine 191 (1999).

J. K. Locke, The ERISA
Amendment: A Prescription to Sue
MCOs for Wrongful Treatment
Decisions. 83 Minn. L. Rev. 1027
(April '99).

Jane M. Mulcahy, The Erisa Pre-
Emption Question: Why Some
HMO Members Are Dying for
Congress to Amend ERISA. 82
Marq. L. Rev. 877 (1999).

Linda C. Fentiman, Health Care
Access for Children With
Disabilities. 19 Pace L. Rev. 245
(Winter ‘99).

Patricia I. Carter, Health
Information Privacy: Can Congress
Protect Confidential Medical
Information in the “Information
Age?” 25 Wm. Mitchell L. Rev.
223 (1999).

Frank Serbaroli, Health Law:
Aveas of Career Specialization. N.Y.
Law J., March 31, 1999 at 1.
Health law symposium. 43 St.
Louis U. L.J. 1 (1999).

19.

20.

21.

22.

23.

24,

25.

26.

27.

Joseph C. Mandarino,
Intermediate Sanctions Flow
Charts. 32 ]. of Health Law 169
(Winter “99).

The Judicial Legitimization of
Horizontal Price-Fixing Among
Partially Integrated Health Care
Providers: An Antitrust/Health
Care Case Study. 50 Ala. L. Rev.
465 (1999).

Thaddeus Mason Pope, The
Maladaption of Miranda to
Advance Directives: A Critigue of
the Implementation of the Patient
Self Determination Act. 9 Health
Matrix: J. of Law-Medicine
(Winter ‘99).

B.J. Caveny, Managed Care and
Emergency Care: Issues of Access,
Compatibility, and Regulation. 45
Med. Trial Tech. Q. 177 ("99).

Christine E. Brasel, Managed Care
Liability: State Legislation May
Arm Angry Members with Legal
Ammo to Fire at Their MCOs for
Cost Containment Tactics . . . But
Could It Backfire? 27 Cap. U. L.
Rev. 449 (1999).

Frank Serbaroli, The Many Faces
of Health Care Fraud. N.Y. Law ].
Feb. 8, 1999 at 1.

Jennifer E. Gladieux,
Medicare+Choice Appeal
Procedures: Reconciling Due
Process Rights and Cost
Containment. 25 Am. J. Law &
Medicine (1999).

J.C. Shifman, The New
Intermediate Sanctions
Regulations. 13 Prac. Tax Law. 23
(Winter “99).

Douglas A. Blair, The New
Proposed Safe Harbors for Certain
Managed Care Plans and Risk-
Sharing Arrangements: A History,
Analysis, and Comparison With
Existing Safe Harbors and Federal
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28.

29.

30.

31.

32.

33.

Regulations. 9 Health Matrix: ]. of
Law-Medicine(Winter “99).

Wallace R. Jenkins, Jr.,
Owvercoming Barriers to Health
Services For Adolescents. 19 Pace
L. Rev. 235 (Winter ‘99).

Alma Saravia, Overview of
Alternative Dispute Resolution in
Healthcare Disputes. ]. of Health
Law 139 (Winter ‘99).

Deborah Spitalnik, An Overview
of Policy Issues in Access to Care
for Children with Disabilities. 19
Pace L. Rev. 285 (Winter ‘99).

Frank Serbaroli, Pharmaceutical
Benefit Plans: Promises and
Problems. N.Y. Law ]., June 2,
1999, at 1.

C. Phan, Physician Unionization,
20J. Legal Med. 115 (March ‘99).

Edward B. Hirschfeld,
Physicians, Unions and Antitrust.
327J. of Health Law 39 (Winter
99).

35.

36.

37.

38.

Wendy W. Bera, Preventing
“Patient Dumping”: The Supreme
Court Turns Away the Sixth
Circuit’s Interpretation of
EMTALA. 36 Hous. L. Rev. 615
(1999).

Steven J. Snyder, Providing
Services to Assisted Living Facility
Residents Through Home Health
Agencies: Meeting the Need in
Changing Times. 8 J. Affordable
Housing & Community Dev. L.
159 (1999).

Recent Developments: Health Care
Symposium. 51 Admin L. Rev. 39
(1999).

A.S. DiDio, The Right to Refuse
Treatment During Pregnancy:
Where Maternal and Fetal Rights
Conflict. 45 Med. Trial Tech. Q.
225 ('99).

Rachel J. Filasto and Maziar
Ghodsian, Roberts v. Galen: The
Supreme Court Rejects an Improper
Motive Requirement for Asserting
an EMTALA Claim. 4 NYSBA
Health Law ]. 19 (Spring ‘99).

39.

40.

41.

42.

43.

44.

M. Higgins, Second Opinions on
HMOs. 85 A.B.A. ]. 60 (April
‘99).

K. FE Rodriguez, Suing Health
Care Providers for Saving Lives. 20
no. 1J. Legal Med. 1 (March “99).

Symposium: The Doctor-Proxy
Relationship. 27 J. of Law,
Medicine and Health Care
(Spring “99) (10 Authors).

Alan Meisel, Jesse Goldner,
William M. Sage and Susan M.
Wolf, Symposium: Managed Care
and the Physician-Patient
Relationship. Articles by 35 Hous.
L. Rev. 1385 (1999).

Bob Scher and Crystal Elder,
Telemedicine: More Than A Phone
Call, A New Legal World. 4
NYSBA Health Law J. 3 (Spring
99).

Kristin L. Antall, Who is My
Mother? Why States Should Ban
Posthumous Reproduction by
Women. 9 Health Matrix: J. of
Law-Medicine (Winter ‘99).

REQUEST FOR ARTICLES

If you have written an article and would like to have it published in the
Health Law Journal please submit to:

Professor Barbara L. Atwell or Professor Audrey Rogers

Articles should be submitted on a 3 1/2" floppy disk, preferably in WordPerfect 5.1 or 6.1
or Microsoft Word, along with a printed original and biographical information,
and should be spell checked and grammar checked.

Pace University School of Law

78 North Broadway
White Plains, NY 10603
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‘Net Worth

By Margaret Moreland Murray

What are the functions of law
firm web pages? Are they public
relations tools? Do they also satisfy a
legal research function for clients,
researchers and other attorneys? In
this issue I will briefly describe sev-
eral websites that might be interest-
ing models for other firms.
Additionally, some of these contain
useful research data. If you think
that your web site should be includ-
ed in a future column, please send
the Internet address to:
mmurray@lawlib.law.pace.edu.

Venable, Baetmer and Howard,
http://www.venable.com

This is a large law firm that uses
their Internet presence primarily to
promote its practice. Their web site,
which has received a great deal of
praise, is comprehensive and well
organized. It gives an overview of
the firm and recruitment informa-
tion, as well as descriptions of its
practice areas and brief biographies
of the attorneys. A nice feature under
each practice area is “Fax Alerts.”
The most recent in the area of health
care were “Severe Sanctions for
Dealing with Excluded Individuals
or Entities” (4/13/99) and “Courts
Continue to Hold Certain HIV-
Positive Health Care Workers Not
Protected by Federal Disability
Discrimination Laws” (11/2/98).
This firm highlights the activities of
its attorneys. It lists their pro bono
work, presentations and articles
(with links to full text - for example,
“OIG Compliance—Guidance for
Hospitals” dated 2/98). Additional
articles can be found in its newslet-
ters under “Press,” with press releas-
es about the firm and its attorneys.

Latham & Watkins,
http://www.lw.com

Latham and Watkins is another
large law firm that makes excellent
use of its website to market itself.
The home page lists areas to explore,
beginning with “firm overview” and
“departments,” has links to docu-
ments and press releases, and high-
lights its specialty practices. With
regard to its health care practice
there is a ten “page” profile, links to
seminars featuring speakers from the
firm, press releases, and articles writ-
ten by firm attorneys. Many publica-
tions are included in full text format:
Client Alerts (i.e., “Latham &
Watkins Obtains Favorable Advisory
Opinion 98-9: Practical Application
of Employee Exemption and Safe
Harbor”), Reprinted Articles and a
firm newsletter published by the
various practice groups. Most inter-
esting, Latham and Watkins has
developed an Internet-based system
to aid their clients in implementing
regulatory compliance programs.
This area includes web access to
compliance guidelines, policies, pro-
cedures and model documents.

Arent Fox,
http://www.arentfox.com/

This international law firm has
created an excellent research source,
as well as a marketing tool. The web-
site contains many of the usual sec-
tions, such as a firm brochure, attor-
ney biographies and employment
information, but also includes innov-
ative features. The firm hosts seven
interactive discussion forums “for
the exchange of ideas and issues,”
including general law, advertising
law, environmental law and patent
law. It also provides an Interactive
Client Tour allowing browsers to
interact directly with a sampling of

their client base. In terms of research,
Arent Fox also publishes “Features
of the Month”—some designed to
show their expertise in particular
practice areas (public finance and
antitrust) and others that provide
comprehensive, current information
in developing legal areas (telemedi-
cine, counterfeiting remedies, etc.).
Previous features are continually
updated. Other firm publications
include newsletters, alerts and
employment law brochures. The
newsletters, including Health
Information Systems and Telemedicine
and Health Law Trends, may be sub-
scribed to for online or regular mail
delivery. The contents of current and
previous issues are provided in full
text format. Full-text Alerts cover all
aspects of the firm’s practice. Finally,
Arent has begun publishing a
monthly E-Tip Sheet to cover federal
developments in the areas of privacy,
pending legislation, licensing and
trademarks, as well as international
internet issues.

Crowe & Shanahan,
http://www.crowe-shanahan.com

Crowe & Shanahan calls itself
“The Social Security Law Group”
and, not coincidentally, its website
contains an comprehensive guide
entitled: “What You Should Know
about Your Social Security Disability
Case.” The guide covers proof of dis-
ability, kinds of benefits, the steps in
applying for disability benefits, spe-
cial restrictions, how long benefits
last, and the functions of a lawyer on
a social security case. Its newsletter,
Social Security Disability Update, con-
tains articles on obtaining benefits,
specific medical conditions and legal
and policy developments. The firm
has also assembled a page of Internet
links to social security law, practice
and disability resources.
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Anderson Kill & Olick,
http://www.andersonkill.com

This firm really grabs you with
their first page which just states: “We
Are NOT The Enemy.” The ensuing
page opens with a riddle. “Why do
testing labs prefer to use lawyers
instead of mice? Because there are
more lawyers than mice, the scien-
tists don’t get as attached to the
lawyers, and there are some things
mice won’t do.” It goes on to state:
“It’s no joke. We solve problems. We
are not the enemy.” This website
defies categorization! It does cover
the basics—a firm description, its
practice groups and attorneys. It also
includes current and archival copies
of the firm’s newsletters: AKO
Policyholder Advisor, Banking On
Insurance, Commercial Litigation
Advisor, Employment Law Insider, U.S.
Insurance Report, AKO Practical
Lender Advisor, U.S. Intellectual
Property Law Advisor, and Nailing

Down Coverage. There is a long list of
Internet resources, keyed to insur-
ance but also including general legal
resources on the web, Y2K issues,
and search engines. However, AKO
has gone further than most firms
and created a number of unique
resources. One is a guide to high-
tech insurance issues. Another is its
Vacatur Center that was created “to
help preserve court decisions that
have been wiped off the books by
losing litigants.” Some are insurance
companies that “pay the winning lit-
igants more than they won in court,
but only if the winner will agree that
the important precedent in their case
will “disappear.”” Another page,
“Stopping Mismanaged Care: In
Memory of Judy Packevicz,” tells the
story of an AKO pro bono client
whose HMO would not authorize
payment for a liver transplant. It
includes documents filed in that
case, as well as a pleadings generator

which can take relevant data from
other cases and mail-merge it into
the documents. The stated purpose
here is to reduce the time necessary
to prepare pleadings in cases where
time is critical. Finally, AKO has cre-
ated a set of web pages dealing with
Jensen v. The White Star Line. Do you
know the event that gave rise to this
case? The categories include: judicial
process, plaintiff, defendant, basic
facts, negligence law, defenses, wit-
nesses, exhibits, links, jury charge,
verdict sheet and awards and com-
ments. A particularly delightful
resource!

Margaret Moreland Murray is
Lawyer/Librarian for Research
Services at Pace University School
of Law. Her e-mail address is
mmurray@lawlib.law.pace.edu.

ATTENTION

Government & Non-Profit Agency Attorneys:

Let’s Get Connected.

The newly created NYSBA Committee on Attorneys in Public Service is build-
ing a mailing list for those employed by government and non-profit organizations.
The committee wants to advise you of NYSBA events and opportunities of inter-
est to you. If you would like to be added to the Committee’s mailing list, send
your request, with your name, address, and e-mail to the NYSBA

Membership Department, One Elk Street, Albany, NY 12207. i
If you prefer, please e-mail the Department at:
membership@nysba.org or call 518-487-5577.

NYSBA

New York State Bar Association
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Health Law and the Internet—The Basics and Beyond:

A Must for Health Law Practitioners
Registration: 8:30-9:00 a.m.e Seminar: 9:00 a.m.-1:10 p.m.

Friday, November 5, 1999 Melville, L.I.
Friday, November 19, 1999 Albany
Friday, December 3, 1999 New York City
Friday, December 3, 1999 Rochester

The Internet is, first and foremost, an information universe where anyone with access can receive and/or offer information on almost
any subject imaginable. Further, the quality of information and the timeliness in which it is delivered via the Internet continues to improve
on a daily basis. Attorneys look to the Internet to conduct legal research, communicate with clients and colleagues and for other spe-
cific uses such as filing litigation papers with local courts or submitting information to regulatory agencies. Clients look to the Internet
for information about many things, including information about their health. Throughout the web, there are many sites that give health
related information. The health care industry uses the Internet to transact business and share information with consumers. Without ques-
tion, those health care legal practitioners who do not understand and participate in this communication realm may find themselves at a
distinct professional and competitive disadvantage.

This program is designed to provide the health care legal practitioner with both a fundamental and advanced knowledge of the pri-
vate state and federal Internet resources available to practitioners in order to use the Internet effectively in their practices. Speakers will
discuss issues such as, using the Internet to perform legal and health care related research and other communications via the Internet,
the health care industry’s uses of the Internet in several different areas, and privacy, confidentiality and ethical issues in using the Internet
in both the medical and legal community.

We invite you to register for this timely half-day program. Bound course materials will be distributed to registrants on the morning
of the presentation, as well as a disk of internet sites referred to by many of the speakers. Attendees staying for the entire pro-
gram will receive a total of 4.5 MCLE credits, including .5 credit in ethics. This program will offer credits to newly-admitted attorneys.

Overall Planning Co-Chairs

Robert Abrams, Esq. Ari J. Markenson, Esq.
Law Offices of Robert Abrams, P.C., Lake Success Law Offices of Robert Abrams, P.C, Lake Success

Local Panels
Melville, L.I.: Robert Abrams, Esq. (Chair), Law Offices of Robert Abrams, P.C., Lake Success * Andrew E. Blustein, Esq.,
Garfunkel, Wild & Travis, Great Neck * Anne Maltz, Esq., Stroock & Stroock & Lavan, LLP, New York City * Ari J.
Markenson, Esq., Law Offices of Robert Abrams, P.C., Lake Success * Kathleen Shanahan, Editor-in-Chief, New York State
Department of Health Website, Albany * Barry M. Smolowitz, Esq., Director of Technology, Suffolk County Bar Association,
Hauppauge.

Albany: Robert Abrams, Esq. (Chair), Law Offices of Robert Abrams, P.C., Lake Success * Stephen P. Gallagher, Director, Law
Office Economics and Management, New York State Bar Association, Albany * Anne Maltz, Esq., Stroock & Stroock & Lavan
LLP, New York City * Kathleen Shanahan, Editor-in-Chief, New York State Department of Health Website, Albany * Robert
N. Swidler, Esq., Northeast Health, Troy and Chair, New York State Bar Association’s Health Law Section.

New York City: Robert Abrams, Esq. (Chair), Law Offices of Robert Abrams, P.C., Lake Success * David Golfarb, Esq., Goldfarb
& Abrandt, New York City * Sara Krauss, Esq., Proskauer Rose LLP, New York City * Anne Maltz, Esq., Stroock & Stroock &
Lavan, LLP, New York City * Kathleen Shanahan, Editor-in-Chief, New York State Department of Health Website, Albany.

Rochester: Ari J. Markenson, Esq. (Chair), Law Offices of Robert Abrams, P.C., Lake Success * Stephen P. Gallagher, Director,
Law Office Economics and Management, New York State Bar Association, Albany * Ross P. Lanzafame, Esq., Harter Secrest
& Emery * Kathleen Shanahan, Editor-in-Chief, New York State Department of Health Website, Albany (will speak via video)
* Robert N. Swidler, Esq., Northeast Health, Troy and Chair, New York State Bar Association’s Health Law Section.

Agenda

e HEALTH CARE PRACTITIONERS’ USES OF THE e NEW YORK STATE DEPARTMENT OF HEALTH
INTERNET INTERNET RESOURCES

e OVERVIEW OF THE INTERNET e WHAT YOU SHOULD KNOW ABOUT HOW

o STATE AND FEDERAL LEGAL RESEARCH USING THE PROVIDERS, PAYORS AND CONSUMERS TRANSACT
INTERNET BUSINESS ON THE INTERNET

e INTERNET RESOURCES AND STRATEGIES FOR THE *  INTERNET PRIVACY, CONFIDENTIALITY AND
HEALTH CARE LEGAL PRACTITIONER MEDICAL AND LEGAL ETHICS ISSUES FOR HEALTH-

CARE ATTORNEYS

Co-sponsored by the Health Law Section and the Committee on Continuing Legal Education of the New York State Bar Association

To reqister or for more information call toll free 1-800-582-2452. In Albany and surrounding areas dial (518) 463-3724.
Or fax your request to (518) 487-5618. Internet Connection: http://www.nysba.org
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The Role of Hospital Legal Counsel in
End-of-Life Treatment Decisions:
A Review of the United Hospital Fund/Milbank Report

By Robert N. Swidler, James Horwitz and Donald Walker

For better or worse, decisions about medical treat-
ment toward the end-of-life are affected—and some-
times skewed—by legal considerations. Physicians and
nurses recognize that a complex and shifting web of
statutes and cases may compel the provision of life-sus-
taining treatment in some circumstances and preclude it
in others. Patients and families often recognize this as
well, or soon learn it. Yet those most directly involved
in end-of-life treatment decisions are often uncertain
about the relevant legal principles, or about the applica-
tion of those principles to their case.

Since most deaths occur in hospitals, in-house hos-
pital counsel are sometimes asked to provide advice on
the legal aspects of end-of-life treatment decisions. But
involving hospital counsel can be problematic. On one
hand, a hospital counsel may be knowledgeable about
the pertinent statutes and caselaw, and comfortable in
contributing that knowledge to help further a collabora-
tively reached, ethically sound, patient-focused resolu-
tion. On the other hand, counsel may be unfamiliar
with the law in this area, uncomfortable with these
issues, and excessively focused on protecting the hospi-
tal from liability. Indeed, clinicians sometimes avoid
their involvement for just this reason.

Recently, United Hospital Fund and the Milbank
Report issued a report, End-of-Life Care and Hospital
Legal Counsel: Current Involvement and Opportunities for
the Future. The report described the results of their
study of the role of legal counsel in six hospitals in New
York City. The study was conducted by interviewing
both the hospital counsels and the clinicians at those
institutions. Based on the interviews, UHF /Milbank
arrived at seven observations, and made three recom-
mendations.

This article summarizes the observations and rec-
ommendations in the UHF/Mibank study. Moreover, it
adds comments that reflect the combined views of hos-
pital counsels at Albany Medical Center, Glens Falls
Hospital and Northeast Health—the parent corporation
of Samaritan Hospital (Troy), Albany Memorial
Hospital and The Eddy. For the most part, our upstate
hospital counsel group found that the observations
made at the New York City hospitals are applicable
upstate as well. We also agree with the recommenda-
tions in the study, and are committing ourselves—both

separately and collectively—to implement those recom-
mendations.

UHF/Milbank Observations

1. Legal considerations, and the procedural deci-
sion framework created through the law, strongly
influence how clinicians think about end-of-life deci-
sions. The study observed that clinicians, when asked
to discuss end-of-life care issues, focused on legal issues
such as procedural requirements, rather than
clinical/ethical issues such as pain control or autonomy.

Upstate hospital counsel group comments: To be
sure, clinicians’ thinking about end-of-life care is
strongly influenced by their perception of legal require-
ments. However, it is an overstatement to say, as the
study does, that “these considerations dominate the
concerns of clinicians who care for these hospitalized
patients.” In our experience, clinicians tend to reach a
firm view about the right course in end-of-life cases
based on clinical and ethical considerations, and then
give consideration to legal parameters.

2. Concern and confusion about what is, and is
not, legally permissible are common components of
clinical decisionmaking. Clinicians interviewed
expressed a sense of uncertainty and insecurity about
the relevant legal principles, such as the authority of
family members to make decisions, particularly where
there is disagreement among them.

Upstate counsel group comments: We too have
found that clincians are uncertain and confused about
the relevant legal principles, and often hold misconcep-
tions. However, it is important to differentiate among
sources of clinician confusion. To be sure, in some
instances, the relevant legal principles are clear, and
clinicians simply are unfamiliar with them. But in other
instances, the law in this state is unclear—accordingly,
clinician confusion is justified. For example, it is not
always clear when treatment may be withheld or with-
drawn, or a DNR order issued, on the basis of futility:
physician uncertainty on this point is understandable.
Finally, in some instances the law is clear, but at odds
with clinical and ethical reality. For example, in New
York, when a patient lacks capacity and did not appoint
a health care agent or leave clear and convincing evi-
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dence of a wish to forego treatment, family members
have no residual authority to direct withdrawal or
withholding of life-sustaining treatment. This principle,
clearly enshrined in New York law, is unworkable in
practice, and thus the source of considerable confusion,
frustration, anger, disbelief and folklore about what
might suffice to satisfy the standard.

3. Hospital clinicians are often unaware of the
institutional policies and protocols that were created
to assist them in end-of-life care decision making and
delivery. Hospital administrators and counsel tend to
regard hospital policies as shaping and reflecting their
institution’s approach to end-of-life care. Yet clinicians
on the front lines tend to either be unaware of such
policies, or to disregard them in real-life situations.

Upstate counsel group comments: We cannot say as
a general matter that physicians in our hospitals are
unfamiliar with or disregard the policies on end-of-life
care; some are quite familiar and notably compliant.
Nonetheless, there is always a need to improve knowl-
edge and compliance with our institutions’ end-of-life
policies. To do so, it is not enough to disseminate poli-
cies and educate staff; we need to ensure that the poli-
cies are intelligible and practical, and reflect clinical
realities.

4. Hospital clinicians have little formal training in
the legal aspects of end-of-life care. Instead they often
rely on a variety of informal educational outlets that
often transmit inaccurate or incomplete information
about the law in the acute care setting. The study
found that most clinicians obtained their knowledge of
the relevant legal principles from other physicians, and
from “the occasional journal article passed on a by a
colleague or an informational notice circulated through
their department.” Few mentioned seeking advice from
hospital counsel, or educational programs offered by
their hospital.

Upstate counsel group comments: This is consistent
with our impression. The need for educational efforts is
discussed further below.

5. Hospital legal counsel are engaged in a variety
of responsibilities and activities within the hospital,
but their involvement in the hospital’s clinical or edu-
cational activities related to end-of-life care is limited.
These attorneys also differ in their level of comfort
with, and interest in, being involved with such issues.
Most of the hospital counsels interviewed by
UHF/Milbank indicated that their primary responsibili-
ties lie elsewhere. They believed that, for the most part,
clinicians were resolving these issues without their
involvement—and most did not regard the absence of
their involvement as a problem. When they became

involved in end-of-life situations, it was usually in
response to a crisis brought to their attention by a clini-
cian or—more often—an administrator. All counsel
assigned a high priority to such issues when they were
brought to their attention. In such cases, some counsel
were comfortable providing advice and becoming
actively involved. Others were not, and were concerned
about the propriety of their invovement in such issues,
or by their view that their role would have to be to pro-
tect the institution from liability. Hospital counsel dif-
fered greatly in the degree to which they were prepared
to tolerate legal risk and uncertainty inherent in end-of-
life decisions.

Upstate counsel group comments: These observa-
tions seem only partly true to our upstate hospital
counsel group. Certainly, we have a broad range of
responsibilites: we advise and represent our hospitals in
matters relating to corporate law, Medicare/Medicaid
law, NYS Public Health Law and state hospital regula-
tions, tax-exemption law, contract law, real property
law, employment and labor law, environmental law—
and many other areas. Moreover, we agree that most
end-of-life decisions are—appropriately—being
resolved in our hospitals without counsel involvement.
Like other counsel, we are occasionally called in for
advice in end-of-life decisions, mostly when there is a
dispute, or a greater-than-usual degree of legal uncer-
tainty. We certainly assign a very high priority to these
issues, and often set aside everything if that is neces-
sary.

But unlike some of the downstate counsels inter-
viewed, we think that our group has considerable
knowledge, experience, comfort and interest in dealing
with the legal aspects of end-of-life decisions. As impor-
tant, we all agree that the paramount objective is reach-
ing a decision that reflects the values and interests of
the patient. Institutional liability exposure is not an
overriding concern. Accordingly, we are willing to
approach end-of-life issues with a reasonable degree of
flexibility, and tolerate a reasonable degree of legal
uncertainty, in furtherance of reaching an ethically
sound resolution of the matter.

6. Hospital legal counsel currently have little con-
tact with hospital clinicians, despite clinician’s con-
cerns about the law. Various approaches within hospi-
tal settings are being used to address and resolve legal
concerns related to end-of-life care, and these rarely
involve hospital counsel. The study found consider-
able divergence among clinicians, even within the same
hospitals, with respect to the approach they would take
in problematic cases. They might, depending on the cir-
cumstances, turn to patient advocates, ethics commit-
tees or consultants, risk managers or legal counsel.
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Upstate counsel group comments: Actually, at
Albany Medical Center and Glens Falls Hospital, hospi-
tal counsels have considerable contact with hospital
clinicians, and work together in numerous settings.
Northeast Health created the position of Corporate
Counsel recently, and its counsel is now building such
relationships. While clinicians use a variety of
approaches to resolve problematic cases, we regard that
as appropriate. Hospital counsel should be available to
provide advice in all such cases, but we do not insist on
our involvement in all such cases. Nor do we feel that
we have been excessively or inappropriately excluded.
However, frankly, we don’t know what we don’t
know—there may well have been legally-sensitive cases
at our hospitals where clinicians should have, but did
not, call in hospital counsel.

7. Clinicians have high regard for hospital counsel
and report that their advice and recommendations
influence their own decisions about patient care. One
common theme was that, in those instances where hos-
pital counsel was brought in, they exercised consider-
able authority: Indeed, clinicians rarely acted over
counsel’s objection.

Upstate counsel group comments: This is consistent
with our impression. It also serves as a cautionary
reminder to hospital counsels to act within an appropri-
ately limited sphere: our role should be to provide legal
information, and to provide support for clinically and
ethically sound decisions. We are not final decisionmak-
ers and should not try to supplant clinical and ethical
discussion with legal analysis. Of course, on occasion,
the law may clearly prohibit what is clinically and ethi-
cally appropriate. In such situations, it is counsel’s role
and obligation to advise compliance with the law, or
possibly to seek judicial intervention. But in our experi-
ence, these situations are rare.

UHF/Milbank Recommendation #1: Create
Educational Opportunities. Counsel need to familiarize
themselves more with the clinical reality in which deci-
sions are made, and clinicians need a better under-
standing of applicable legal principles.

Upstate counsel group comments: We agree. While
we have made efforts to understand the clinical reality,

and to provide educational programs for clinicians, this
study reminds us of the importance of these efforts and
prompts us to commit ourselves to further efforts—both
separately and collectively.

UHF/Milbank Recommendation #2: Promote
Enhanced Communication and Advance Care
Planning. Counsel and senior clinical leaders should
collaborate in advance planning, for several purposes:
to build a good working relationship, to prepare for
problematic situations, and to develop strategies to
work with patients and families to head off problems
(for example by promoting health care proxies).

Upstate counsel group comments: We agree, and
will strive to make further efforts at our institutions
along these lines.

Recommendation #3: Translate between the clini-
cal and policy arenas. Hospital counsel are ideally posi-
tioned to convey clinical issues to policymakers, and
seek to reform policies to make them more practical, as
well as more clinically and ethically sound.

Upstate counsel group comments: Not only do we
agree, we think this recommendation is particularly rel-
evant to our group: we are located in the state’s Capital
District, and we are experienced in the state legislative
and regulatory process. Accordingly, to the extent we
can do so consistent with the wishes of our governing
bodies, administration and clinicians, we will seek to
become more active in “translating the clinical to the
policy” by working to improve state policies on end-of-
life issues. In particular, we will strive to work harder to
secure practical rules that give family members clear
authority, in ethically appropriate circumstances, to
authorize the withdrawal or withholding of life-sustain-
ing treatment.

Originally printed in the Northeast New York
Regional Ethics Consortium Newsletter (June 1999).

Robert N. Swidler is Corporate Counsel at
Northeast Health; James Horwitz is General Counsel
at Glens Falls Hospital; and Donald Walker is Senior
Associate Counsel at Albany Medical Center.
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Nealy v. United States Healthcare HMO:
The New York Court of Appeals Rejects Expansive
Application of the ERISA Preemption Clause

By Steven F. Seidman, M.D. and Mary O’Bryan, J.D.

The New York Court of Appeals recently ruled in
Nealy v. United States Healthcare HMO?! that the preemp-
tion clause in the Employee Retirement Income Security
Act (ERISA) did not bar a plaintiff’s action against a
physician for medical malpractice, breach of contract or
breach of fiduciary duty.2

Background

Malpractice actions are typically adjudicated in
state court; however, in an attempt to minimize liability,
health maintenance organizations (HMO) and the
physicians who provide direct patient services on their
behalf have sought to remove these claims to federal
court and apply the ERISA preemption clause, § 514(a)
and 29 U.S.C. § 1144(a).3 Since employers typically sup-
ply health care benefits subject to ERISA guidelines,
defendants have relied on the statutory language of
ERISA in their defense.* This preemption clause states
that ERISA “shall supersede any and all state laws inso-
far as they . . . relate to any employee benefit plan” cov-
ered under ERISA.5 Once in federal court, the defen-
dant physician and HMO could move to dismiss the
claim on the basis that the ERISA preemption clause
barred the plaintiff’s action. Should the court sustain
the motion and dismiss the claim, the plaintiff would be
left with no avenue to pursue a remedy for either the
alleged medical malpractice, breach of contract or
breach of fiduciary duty. By its ruling in Nealy, the
Court of Appeals has refused to apply an expansive
definition of the preemption clause.

ERISA resulted from congressional concerns regard-
ing mismanaged pension and employee welfare funds.®
Its guidelines sought to impose a uniform, national
standard regarding claim processing and disbursement
of benefits.” Critical to achieving national uniformity
among benefit plans, ERISA required a preemption pro-
vision that would enable its guidelines to supersede
individual state laws that were in opposition. Therefore,
pursuant to § 514(a) of ERISA, 29 U.S.C. § 1144(a),
ERISA would preempt all state laws that “mandate
employee benefit structures or their administration.”8

In the case at bar, the Court of Appeals has clearly
differentiated a benefit plan’s administrative functions
from the medical care provided. The Court held that
ERISA preemption would apply only to such adminis-

trative procedures and not to claims for medical mal-
practice. This ruling was in accord with recent appellate
division decisions.? By not permitting the ERISA “relate
to” provision to preempt claims for medical malprac-
tice, the Court of Appeals followed U.S. Supreme Court
precedent in New York State Conference of Blue Cross &
Blue Shield Plans v. Travelers Ins.10 In this 1995 ruling in
Travelers, the Supreme Court described ERISA’s then-
current statutory interpretation as “clearly expansive”
and sought to narrow its application.’! The Court in the
instant case also sought to constrain the application of
ERISA by allowing preemption only for administrative
functions of the health plan and not for claims of mal-
practice—thereby adopting the Supreme Court’s more
constrained approach.12

Facts

In January, 1992, at age 37, the plaintiff’s husband,
Glenn Nealy, was diagnosed with coronary arterioscle-
rosis and a coronary artery lesion. He went on disability
leave from his job. Dr. Stephen Green, a cardiologist,
treated Mr. Nealy with coronary angioplasty in March
1992. His insurance carrier, Blue Cross/Massachusetts
Mutual, covered the major portion of his health care
expenses. This carrier had been selected by Mr. Nealy’s
employer to provide health insurance as an employee
benefit.

Shortly after Mr. Nealy’s angioplasty, his employer
elected to change carriers for all the employees’ medical
benefits. The employer gave the employees a choice of
three different HMOs and gave notice that, on April 1,
1992, coverage would switch to the new carrier. Mr.
Nealy selected the United States Healthcare Versatile
Plus HMO and paid his first monthly premium. The
plan he selected permitted its members to see physi-
cians who were non-participating.

On April 2, a day after coverage took effect, Mr.
Nealy visited the office of the primary care physician he
had selected, Dr. R. Yung. He had renewed chest pain
and required follow-up care after the angioplasty.
Because Mr. Nealy had not yet received a United States
Healthcare identification number, he was refused an
appointment. The following day, April 3, after speaking
with a representative of the HMO who told Mr. Nealy
that a copy of his enrollment form would suffice in lieu
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of an identification number, he made a second visit to
Dr. Yung. Again, Dr. Yung refused to see him because
the enrollment form did not have Dr. Yung’s correct
physician number. Finally, on April 10, after Mr. Nealy
received his identification card, Dr. Yung examined his
new patient. Dr. Yung asked him to return three days
later for follow-up laboratory tests. During one of these
visits, Dr. Yung suggested that his patient see a cardiol-
ogist. Mr. Nealy asked to see the cardiologist who had
performed the previous angioplasty, Dr. Green. Because
Dr. Green was not a participating physician in the plan,
Dr. Yung agreed to fill out the necessary paperwork and
do what he could to arrange for Mr. Nealy to obtain an
out-of-plan referral. It took Dr. Yung until April 20 to
fill out this request and submit it for approval to the
HMO.

On May 4, 1992, Mr. Nealy received a copy of the
letter sent by United States Healthcare to Dr. Yung
denying this referral because a participating cardiolo-
gist, Dr. C. Spivak, had an office in the area. Nealy
agreed to see Dr. Spivak, but it was not until May 18
that he received the referral. Nealy made an appoint-
ment with Dr. Spivak for the following day, May 19. Mr.
Nealy, however, never got to see Dr. Spivak. On May
18, he suffered a massive myocardial infarction and
died.

Subsequently, Mrs. Nealy, wife of the deceased,
brought an action alleging breach of contract, breach of
fiduciary duty, wrongful death and negligence against
Dr. Yung, Dr. Richard Bernstein (vice-president of
United States Healthcare), and United States
Healthcare. The plaintiff also brought a claim of med-
ical malpractice against Drs. Yung and Bernstein.
Pursuant to 28 U.S.C. §§ 1331 and 1441(a),(b) and (c),
United States Healthcare and Dr. Bernstein successfully
moved to remove the action to federal court on the
grounds that the plaintiff’s claim raised a federal ques-
tion under ERISA.13 Claims against these two defen-
dants were dismissed on the basis of ERISA preemp-
tion.!# Dr. Yung had not been served when the other
two defendants successfully had their case removed to
federal court. Thus, he did not take part in the removal
motion. Rather, the federal court remanded the case
against Dr. Yung to New York State Supreme Court. Dr.
Yung unsuccessfully sought summary judgement argu-
ing that ERISA preempted Mrs. Nealy’s claim against
him. The supreme court denied the motion, but the
appellate division reversed the lower court, holding
that ERISA, in fact, preempted the plaintiff’s claims
against Dr. Yung.

In so doing, the appellate division reasoned that
“Dr. Yung's involvement in this matter was purely
administrative, as a facilitator, rather than as an actual
provider of medical care. As such he [was] protected

against this lawsuit by the statutory preemption.”15 In
its decision, the appellate division broadly applied the
ERISA preemption clause and held that the actions
against Dr. Yung for breach of contract and breach of
fiduciary duty should be dismissed. Regarding the
defendant’s alleged medical malpractice, the appellate
division held, “All of Dr. Yung's alleged malpractice
1[ay] in his actions in relation to the decedent’s United
States Healthcare benefits.”16 (emphasis added). Given
the language of the statutory preemption clause and
applying it to the instant case, ERISA superseded the
plaintiff’s claim of medical malpractice because it relat-
ed to her husband’s healthcare benefits.1” Accordingly,
the appellate division dismissed the medical malprac-
tice claim against Dr. Yung. Mrs. Nealy appealed this
holding to the New York Court of Appeals.

The Court’s Reasoning

The issue before the New York Court of Appeals
was whether the ERISA preemption clause barred the
plaintiff’s actions against Dr. Yung for medical malprac-
tice, breach of contract and breach of fiduciary duty. In
deciding this issue, the Court had to consider: 1) the
“relate to” statutory language in ERISA,!8 2) the U.S.
District Court’s prior holding dismissing the plaintiff’s
action against United States Healthcare HMO and Dr.
Bernstein!® and 3) the U.S. Supreme Court’s rejection of
an expansive application of ERISA preemption in favor
of the more constrained approach found in Travelers20
and DeBuono v. NYSA—ILA Medical and Clinical Services
Fund.21

In examining the statutory language in ERISA, the
N.Y. Court of Appeals acknowledged that the “relate
to” provision allowed for expansive application of pre-
emption.22 Citing Travelers, however, the Court of
Appeals maintained that despite such “clearly expan-
sive” language, the presumption was that Congress did
not intend to supplant state law.23 Federal law would
not supersede a claim traditionally adjudicated in state
court or involving a state law “unless that was the clear
and manifest purpose of Congress.”?* In the instant
case, the plaintiff’s claims against Dr. Yung involved
matters traditionally under state domain—medical mal-
practice, breach of duty and breach of fiduciary duty.
On this basis, the Court of Appeals reasoned that the
defendant bore the “considerable burden” of overcom-
ing this presumption that Congress did not intend to
preempt such claims.?> Seeking to “surmount that for-
midable hurdle,” the defendant had relied on the
ERISA preemption clause. Because the plaintiff’s claims
“relate[d] to” Dr. Yung’s duties on behalf of the United
States Healthcare HMO, the defendant claimed that
ERISA preemption was applicable.?6 More specifically,
Dr. Yung alleged that his HMO-related activities were
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all of an administrative nature.2” Therefore, the defen-
dant argued, he had overcome the presumption that
Congress did not intend to preempt an action that typi-
cally fell under the domain of state regulation—in this
case, medical malpractice.28

The Court of Appeals disagreed,? finding no basis
on which ERISA could preempt the claims against Dr.
Yung. In reaching its decision, the Court of Appeals
examined this evolution in the Supreme Court’s appli-
cation of the “relate to” provision. It noted that in earli-
er decisions, the Supreme Court had adhered to a liter-
al, expansive interpretation of “relate to,” finding that a
“law ‘relates to” an employee benefit plan . . . if it has a
connection with or reference to such a plan.” 30
However, in the Court’s 1995 decision in Travelers,
Justice Souter expressed the Court’s concern regarding
the “clearly expansive” reach of ERISA preemption and
wondered “whether the words of limitation (‘insofar as
they . . . relate’) do much limiting.”3! Justice Souter con-
cluded in Travelers that virtually each and every state
law could be said to “relate to” an employee benefit
plan, thereby making a “mere sham” of Congress’
words of limitation.32

Justice Souter stressed it was necessary to go
“beyond the unhelpful text and the . . . difficulty of
defining its key term, and look instead to the objectives
of the ERISA statute as a guide to the scope of the
[S]tate law that Congress understood would survive.33
In other words, an analysis based on the goals Congress
intended in drafting ERISA would precede all decisions
regarding preemption (i.e., the so-called, goal-based
analysis).

The Court of Appeals also relied on the Supreme
Court’s ruling in De Buono,3* which continued to apply
constraints to the expansive application of the ERISA
preemption clause.3> Here, too, the Supreme Court used
a goal-based analysis as its benchmark in deciding
whether ERISA preempted the state statute or case law
specific to DeBuono.3¢ In the majority opinion, Justice
Stevens concluded: “There is nothing in the operation
of ... that convinces us it is the type of [S]tate law that
Congress intended ERISA to supercede.”3” Not only did
Justice Stevens use this goal-based analysis to decide
whether ERISA preemption should apply, he indicated

the limitations of the “relate to” doctrine regarding “ . . .

one of ‘myriad [S]tate laws’ . . . that impose some bur-
den on the administration of ERISA plans but neverthe-
less do not ‘relate to” them within the meaning of the
governing statute.”38 Thus, in De Buono, as well as in
Travelers, the Supreme Court moved away from a literal
interpretation of the “relate to” portion of the preemp-
tion clause. In its place, the Supreme Court examined
ERISA’s intended objectives, decided whether the rele-
vant state statute or case law conflicted with these

objectives and allowed preemption only if there was
such conflict.

In the case at bar, the Court of Appeals adopted the
Supreme Court’s goal-based methodology, instead of
the earlier, literal interpretation of “relate to,” when it
determined that Dr. Yung could not assert ERISA pre-
emption against the plaintiff’s claim of medical mal-
practice. Examining Congress’ objectives in the ERISA
legislation, it found that there was no evidence that
Congress sought to preempt a plaintiff’s claim of med-
ical malpractice.?® Furthermore, it ruled that there was
nothing in the plaintiff’s action that was even remotely
in conflict with the goals of ERISA.40 Dr. Yung implied
that performing administrative tasks for the United
States Healthcare HMO precluded him from function-
ing as a physician or from incurring the liability of a
physician. The court rejected this contention, reasoning
that even though Dr. Yung may have to refer to the
administrative protocols of the HMO while delivering
patient care or engage in administrative duties, that
does not make him solely an administrator of the
employee benefit plan; he was still directly involved in
patient care. In the instant case, the plaintiff alleged that
Dr. Yung “violated the duties and standard of care
owed to his patient by improperly assessing the . . .
extent of his condition and by failing to take reasonable
steps to provide for his timely treatment by a special-
ist.”41 The court found that these were not the duties of
an administrator, but, rather, those of a physician.

Analysis

There are significant ramifications of the decision
made by the New York Court of Appeals. The growing
influence and market share that health maintenance
organizations have attained in New York state magni-
fies the importance of this decision. As exemplified in
the case at bar, the HMO and the physicians providing
patient care on behalf of the HMO could use the ERISA
preemption clause as a shield against patient liability.
Physicians who provided sub-standard care and HMOs
that denied patients necessary healthcare resources
could argue that the ERISA preemption clause protect-
ed them from state statutes and case law aimed at pun-
ishing and providing remedies for such conduct. Until
the New York Court of Appeals pierced the protective
veil enjoyed by HMOs and their physicians, people
obtaining healthcare through an employer-sponsored
HMO were left with no avenues to pursue redress in
the state courts. Such matters would include actions for
medical malpractice, breach of contract, and breach of
fiduciary duty. The ERISA preemption clause, in
essence, blocked the insured plaintiff’s access to the
state courts when actions that arose from the HMO'’s
business activities required adjudication in those courts.
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Until there was some constraint regarding the applica-
tion of the preemption clause, there could be no way to
impose accountability on the HMOs. In the case at bar,
the Court of Appeals recognized that as healthcare ben-
efits are managed more and more by HMOs, beneficia-
ries required the protections provided by state statutes
and case law. If HMOs could overrule these protections
with the preemption clause, healthcare consumers
would be left defenseless. Quality healthcare in New
York State required the Court of Appeals to adopt a less
expansive interpretation of the ERISA preemption
clause—thereby insuring the accountability of HMOs
and the physicians working on their behalf.
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Issues of Expert Testimony and Medical Malpractice

in Childhood Lead Poisoning

By Therese Wittner

Childhood exposure to lead is potentially devastat-
ing and therefore adequate screening by health care
providers on lead exposure and its effects is essential.
This article explores the standard of care required of
health care providers and the use of expert testimony in
lead poisoning/failure to screen cases.

I. Background
A. Effects of Lead

Death and permanent brain damage occur in chil-
dren with high lead levels. Moderate exposure damages
the central nervous system, kidneys, and interferes with
production of red blood cells. Diminished 1Q, attention
and behavior disorders, and diminished fine motor
coordination are characteristic of mild lead exposure.
Lead crosses the placental barrier causing stillbirths,
miscarriages and developmental disabilities.!

B. Sources of Lead

Lead, a naturally occurring element and common
industrial metal, has been used in production since 3000
B.C. Lead poisoning is implicated in the decay of the
early Greek and Roman empires as it was used to trans-
port water and store food and wine.2 Lead generally
enters the body through inhalation or ingestion.
Today’s common sources of lead are:

¢ decaying painted surfaces ingested by children in
the form of paint chips and inhaled in the form of
dust;

e leaded gasoline, airborne as the fuel is burned,
deposited in the soil, then brought into the house
in the form of dust, and ingested by young chil-
dren in their normal, age-appropriate, hand-to-
mouth behavior;

¢ drinking water from lead-soldered pipes and
coolers; foods that are canned with lead solder, or
absorbed by crops from lead-laden soil;

e folk medicine remedies, especially in the
Mexican, Asian and Middle Eastern cultures;

¢ pottery glazes on ceramic ware used in food
preparation and storage and

¢ a newly discovered source is porcelain bathtubs
in which children bathe and drink the water.3

C. Political Positions with Social Effects

The legislature believes that elimination of child-
hood lead poisoning is important. Tough laws regulate
the lead contents of manufactured products, the med-
ical standard of care, and promote the inspection of
property for deteriorating paint and other sources of
lead poisoning. A serious environmental lead problem
can be eliminated. The question is: what price for the
health of our children? Awareness by parents, land
owners and purchasers, about the risks of lead dust
from deteriorating paint and remodeling of buildings,
containment and/or abatement protects children.
Antithetically, this awareness has caused commonplace
discrimination against families with young children in
Boston and New York City where the oldest housing
stock in the country exists and the cost runs from about
$3,500 to $8,000 per unit to redress lead hazards there.

“The question is: what price for the
health of our children?”

Il. Interview

Interview with Christopher A. Kus, M.D., M.P.H.,
Pediatric Director of the Division of Family and Local
Health, State of New York Department of Health.> Dr.
Kus is also a specialist in Developmental Pediatrics.

Q. You have been called the expert on lead poisoning
for the Department of Health.

A. Let’s put that in perspective. What I do is imple-
ment public health programs based on the best
available knowledge.

Q. Would you say that ‘best knowledge’ is the
Standard of Care then?

A. Correct. The NYS Department of Health has devel-
oped a handbook as a result of collaboration with
the American Academy of Pediatrics, District II; it
was published in 1997. Most background informa-
tion comes from the Centers for Disease Control
(CDC), like Preventing Lead Poisoning in Young
Children: A Statement by the Centers for Disease
Control, Oct. 1991. The significance of this publica-
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tion was the CDC revised the 1985 intervention
level of 25mcg/dL downwards to 10mcg/dL
because of ‘new data indicating significant adverse
effects . . . at lead levels previously thought safe’;
announced its goal to reduce children’s blood lead
levels to below 10mcg/dL; and suggested commu-
nitywide interventions where many children have
levels equal to, or greater than, 10mcg/dL. This
was a huge departure from where we were at that
time. It is a good publication for understanding
interventions as related to blood lead levels (herein
after, all blood lead levels are in mcg/dL micro-
grams per deciliter).

“If you look at a population with a
higher lead level and compare to a
population with a lower lead level, a
decrease in IQ points is shown.”

Q.

A.

What level sounds the first alarm?

We are concerned about levels of 10 and above.
(Five and under is within the standard deviation of
the test.) For children with a confirmed level
greater than or equal to 20, evaluation includes a
complete neurological and medical evaluation and
an environmental assessment. We say that 10 to 20
is an elevated lead level, and that 20 and above is
lead poisoning because that is when we take the
bigger action. It is tough concept to explain to
parents.

Let’s talk about action levels for children. A lead
level of 20 will trigger an evaluation and inspec-
tion. How often will that occur?

That depends. We have a computerized system
based on many factors which implements a time
frame for follow-up inspection and testing. Specific
case management recommendations are outlined in
the Physician Handbook.

As I understand it, blood lead levels between 10
and 20 are a real problem and call for educating
parents about lead sources to prevent further expo-
sure. Any level greater than 20 is considered “poi-
soning’ with testing of the home including abate-
ment or containment of identified sources of lead.
Neural damage and symptoms steadily increase as
the lead level increases. Above 45, chelation thera-
py—a heavy duty treatment with corresponding
side effects; to be avoided if possible—becomes a
consideration. A blood lead level above 70 is a
medical emergency requiring hospitalization, chela-

tion therapy, and at least consultation with a
Regional Lead Center.

That is correct except that chelation may be used in
children with higher lead levels. Treatment recom-
mendations are noted in the Physician Handbook.
Children with venous blood lead levels greater
than or equal to 45 should be chelated. Chelation
may be considered in children with lower levels.
Consultation with a Regional Lead Poisoning
Prevention Resource Center is recommended. Our
publication (the 1997 DOH Physician Handbook)
has the most current recommendations, taking
CDC information together with other background
data, and presenting the standard of care for treat-
ment of elevated blood lead levels. Since 1993, State
law requires all children be tested for lead levels at
ages one and two.

Is there medically acceptable proof for the effects of
low-level (10 to 20) lead exposure?

Yes. Multiple studies® taken together, after inconsis-
tencies and confounding factors have been adjusted
for, show a decrease in intelligence quotient (IQ) to
a reasonable certainty (meaning the weight of the
evidence is clearly supportive). These studies are
similar to studies on alcohol and IQ. As the level of
lead gets higher, you see decreases in 1Q. We can’t
tell you that 10 is okay, but the significant findings
are all at 10 and above.

. What are the effects shown in the studies on lower

lead levels (10 to 20).

If you look at a population with a higher lead level
and compare to a population with a lower lead
level, a decrease in IQ points is shown. The applica-
bility in individual cases is more difficult. You can
say that a child’s developmental problems are lead
related or that other environmental factors are to
blame. There are lots of possibilities.

Are you suggesting that levels under 10 may affect
young children?

That would be very hard to measure.

If you were both a parent and an expert, what lead
level would concern you?

You need to know what the community lead level
is. When we had lead in gasoline, our baseline level
across the board was about 7 or so. We would be
brighter today if we hadn’t lived with that. Now,
the baseline is down to under 5. Presently, we are
looking at the higher level areas and targeting our
efforts in there. We can look at geographical areas
since NYS has electronic reporting of all lead levels;
few states that have that sort of reporting. For any
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lead test done on a child in NY, I know what the
community level is and how she compares.

How does a physician go about determining that a
particular child’s problem is due to lead?

You look at the whole picture and do a differential
diagnosis (a hierarchy of all possible medical condi-
tions suggested by the symptoms, medical history,
physical exam and tests) and make an educated
decision on the most reasonable explanation, with-
in a medical certainty. The higher levels of lead
(over 20) are a marker of toxicity. The questions
when you see a toxic level are: is this level on the
way up or on the way down? Are there symptoms
that go along with that lead level? If so, the associa-
tion is stronger. You only know what the level is
when the test is done—not before—which makes
duration of exposure difficult to determine.

How would you evaluate another expert’s opinion?

Probably not according to the studies being used.
The general feeling is there is enough clinical evi-
dence for the range of possible symptoms related to
lead. I would ask: Can I see associated symptoms?
Is there a long history of this going untreated? The
stronger case has a lead experience at high levels
associated with the symptoms. The trouble is with
the behavioral area. Lead problems can happen
anywhere, although [ must say that typically lead is
a sign of poverty related to disrepair of old housing
stock.

What is the key to solving this problem?

The key is to remove lead from our environment as
much as possible. Unleaded gasoline was a step in
this direction. We now need to deal with our old
housing stock—repair, contain, abate, etc. as appro-
priate. Screening children for lead allows us to tar-
get our primary prevention efforts. I always ask
‘where’s the money’ because that’s what it takes.
But, universal screening is important. There is some
debate in the medical community about universal
screening and it is reasonably so if we are talking
about screening every child in America.

Isn’t that why NYS has mandatory testing for one
and two year olds?

It is because of our old housing stock, and we don’t
yet have enough data to determine a decision point
where mandatory testing would be needless. The
1997 CDC publication for state and local public
health officials stated criteria that could be used to
say that an area doesn’t need to be screened, based
on a state plan. The quick sound-bite there was that

universal screening was unnecessary. However, the
DOH 1997 handbook came out right afterwards
and reiterated to the NYS medical community that
universal screening was still the law and reasonable
due to our older housing, risk, and lack of data.

“Lead problems can happen anywhere,
although | must say that typically lead is
a sign of poverty related to disrepair of
old housing stock.”

Q.

Are you aware if physicians are having medical
malpractice problems due to a failure to screen chil-
dren with lead poisoning?

I have not heard of such problems at this time.
However, physicians who are not following the
standard of care in this area may be at risk.
Certainly if physicians are not screening one and
two year olds, they are at risk for medical malprac-
tice. Look at the CDC chart.” At blood lead levels of
10 there are developmental issues; fine cognitive
function, decreased measured intelligence, learning
problems and behavioral problems like ADD
(Attention Deficit Disorder). As you go up the chart
to the 20s there is anemia, and further nervous sys-
tem involvement; then the red blood cell produc-
tion is affected at 40. When I was doing my pedi-
atric training in Detroit, children used to come in
with levels in the 90’s and have seizures and could
die. We don'’t see those high blood levels so much
today.

Lead poisoning cases generally hinge on expert tes-
timony. How would you evaluate an expert? How
can an attorney tell if an expert knows what they
are talking about?

Look at their training first. I would look for
Developmental Pediatricians, Pediatric
Neurologists, and some Hematologists. Always ask
a physician if she treats children with lead poison-
ing on a regular basis. DOH has regional lead poi-
soning prevention resource centers with knowl-
edgeable staff. When a child has a high lead level,
and a physician is considering chelation therapy, or
hospitalization, that physician in the field can call
one of the centers.

Summary of Physician Requirements

According to the DOH handbook for physicians,

NYS Public Health Law regulations §§ 67-1 and 67-3,
require that physicians shall screen for lead in all one
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and two year olds; inquire about lead screening when-
ever a child is treated as an emergency, or for non-pri-
mary care Vvisits; give parents written proof of lead
screening results; counsel parents on risk reduction and
nutrition, and follow the standards for follow-up test-
ing where a child has a lead level of 10 or greater; per-
form a complete exposure, nutritional, developmental
and diagnostic evaluation on all children with lead lev-
els of 20 or greater, and refer these children to the local
or state health unit for environmental assessment and
management and notify the local health unit, within 24
hours, of lead levels of 45 and above.8

“In New York, The Frye standard
requires that information from which an
expert deduction is made be sufficiently
established so to have gained general
acceptance in the field to which it
belongs.”

Conclusion

In New York, The Frye standard? requires that infor-
mation from which an expert deduction is made be suf-
ficiently established so to have gained general accep-
tance in the field to which it belongs. The interview
with Dr. Kus establishes the state and medical commu-
nity’s general acceptance of studies showing the effects
of low-level lead and that the appropriate standard of
care in lead poisoning cases is the DOH Physician
Handbook.10 However, Dr. Kus points out that physi-
cians generally are not relying on studies any longer
since effects of low levels of lead are well settled by

clinical experiential data. Since the applicability of the
DOH Physician Handbook in individual cases may be
difficult to determine, childhood lead poisoning screen-
ing cases are largely determined on the strength of
expert testimony.
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Committee Report

Parentage of Children Born as a Result of Assisted
Reproduction Techniques: A Proposal to Amend N.Y.

Domestic Relations Law § 73

Committee on Biotechnology and the Law, Health Law Section, NYS Bar Association

N.Y. Domestic Relations Law § 73 provides that a
child born to a married woman by means of artificial
insemination is the legitimate child of that woman and
her husband, provided certain steps are followed.! This
provision, based on the Uniform Parentage Act (UPA)
and enacted by New York in 1974, removed uncertainty
as to paternity in the most common applications of arti-
ficial insemination, and thereby vested in the resulting
children support, inheritance and other rights.

However, neither § 73 nor any other statute lends
similar certainty as to the parentage of children born as
a result of other assisted reproductive techniques.
Accordingly, when a woman bears a child with the
assistance of a donated egg or embryo, there is at least
the potential for a dispute regarding maternity. Indeed,
in certain egg or embryo transfer circumstances, a court
might well rule that the child has two legal mothers—a
genetic mother and a birth mother.

Amending DRL 73 to cover egg and embryo dona-
tion would promote the interests of children born of
assisted reproduction, intended parents and egg and
embryo donors. In a report issued in 1998, the New
York State Task Force on Life and the Law recommend-
ed that DRL 73 be amended to provide the certainty
needed by children born of the practices as well as
adults who participate as parents and donors.2 The Task
Force Report examined at length the ethical, legal and
social issues posed by the amendment in reaching its
conclusion. A decade ago, the Committee on
Biotechnology made the same recommendation.3

The Amendment to DRL 73 proposed by the Health
Law Section is consistent with the legal trend in states
across the nation. As of 1998, at least five states had
enacted laws to clarify parental status, rights and oblig-
ations in cases of egg and embryo donation consistent
with recommendations set forth in this proposal, which
is also consistent with the Uniform Status of Children of
Assisted Conception Act.

But the task is more formidable than it might first
appear. First, a DRL 73-type approach would indeed
confirm the parental status of the woman who received
the egg or embryo transfer—i.e., the “birth mother”—
and her husband. But in some instances it is the other
donors—the woman who provided the egg or the cou-

ple who provided the embryo—who are the intended
parents. In such cases, the birth mother is intended to
be only a gestational surrogate mother. Obviously, those
situations raise more complex and controversial issues
concerning parentage—issues not raised in the more
common egg/embryo donation scenario.

Moreover, DRL 73-type approach would only clari-
fy the parental status of married couples. An unmarried
woman who receives an egg or embryo transfer may
also have an interest in having her status as the sole
lawful mother confirmed. But regularizing assisted
reproduction for unmarried women raises its own set of
moral and political controversies.

Finally, the language of DRL 73 is archaic and inad-
equate in several respects, even as applied to artificial
insemination. It speaks of the “legitimacy” of chil-
dren—a disfavored term because it signifies that other
children somehow have less intrinsic worth. It calls for
an “acknowledgment” by the parent and “certification”
by the physician—requirements that arguably are tan-
gential to and can obstruct the interest in ensuring the
resulting child has legal parents. Yet the statute fails to
require the donor’s consent, and fails to explicitly pro-
vide that a consenting donor will not be deemed a par-
ent for any purpose—a provision that would directly
and significantly further the section’s purpose.

After examining these issues, the committee arrived
at two fundamental conclusions: First, we agree with
the Task Force on Life and the Law that it is important
to amend DRL 73 to lend certainty to parental status in
the most common application of donor egg or embryo
transfer, i.e., where a donated egg or embryo is implant-
ed in a married woman who intends to parent this child
with her husband, and the donor or donors did not
intend to parent the child.

Second, the Committee concluded that amending
DRL 73 to address a broader range of scenarios—e.g.,
unmarried women and gestational surrogacy—would
raise legal, moral and political issues that may be too
difficult to resolve at the current time. Accordingly, this
proposal confirms the parentage of children born to
married couples after egg or embryo transfert and does
not affect the law with respect to those other, less com-
mon, situations.
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However, we also believe that it is important to
confirm that those donors of semen, eggs or embryos
who, at the time of donation, have no intent or expecta-
tion of being parents have a simple reliable means to
end any legal basis for claiming to parental rights. The
Task Force made this recommendation as well.>
Accordingly, our proposal adapts language from the
Uniform Parentage Act to accomplish that purpose.

Accordingly, we propose the following amendment
to DRL § 73:

Sec. 73. Legitimaey: Parentage of chil-

dren born by artificial insemination or
other medically-assisted reproductive
techniques.

1. Any child born to a married woman
by means of artificial insemination or
other medically-assisted reproductive
technique, performed by persons duly
authorized to practice medicine and
with the consent in writing of the
woman and her husband, shall be
deemed the legitimate, natural child of
the husband and his wife for all pur-
poses.

2. The aforesaid written consent shall
be executed and acknowledged by both
the husband and wife and the physi-
cian who performs the technique shall
certify that he had rendered the service.

3. A person who consents, in writing,
to the donation of semen, ova or an
embryo for use in the impregnation of
a married woman (other than the
donor’s wife) by means of artificial
insemination or other medically-
assisted reproductive technique,
accomplished in accordance with para-

graphs one and two of this section,
shall be treated in law as if he or she

were not the natural father or mother
of a child thereby conceived.

4. For the purpose of this section
“other medically-assisted reproductive
technique shall mean in vitro fertiliza-
tion, embryo transfer, gamete intrafal-
lopian transfer and such other assisted
reproductive techniques as may be

identified by the commissioner in reg-
ulation.

The amended statute would provide a simple mecha-
nism to ensure that a married couple who has a child
with a donated egg or embryo are the legal parents of
that child—and the donor or donors are not. However,

in gestational surrogacy circumstances the parties could
render the provision inapplicable by not signing the
consents. Section 4 identifies the principle current
assisted reproductive techniques, but provides for the
possibility that others may be devised by empowering
the commissioner to identify them in regulation.

The committee recommends the enactment of this
proposal. It will confer legal certainty as to parentage in
the most common and least controversial instances of
assisted reproduction, without affecting the law with
respect to the less common, more controversial applica-
tions of the new technique.

Endnotes
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Government Report

Recommendations on the Oversight of Human Subject
Research Involving the Protected Classes

Report to the Commissioner of Health from the Advisory Work Group on Human Subject

Research Involving the Protected Classes

Executive Summary

Human subject research involving individuals who
lack decision making capacity presents significant chal-
lenges for public policy. The challenges stem from (1)
the diversity among individuals who are or may be
decisionally incapacitated, (2) the need to respect the
present and former preferences of such persons, (3) the
lack of consensus on the balance of risk and expected
benefits deemed acceptable for research involving deci-
sionally incapacitated persons, and (4) uncertainty as to
the effectiveness of safeguards intended to protect deci-
sionally incapacitated subjects who participate in
research studies.!

Growing recognition by government, researchers
and the public of these unresolved issues has led to
increased attention and debate about the appropriate-
ness of research involving persons who are unable to
provide their own consent. These questions continue to
gain academic, judicial and public attention.2

In New York, awareness of these issues was height-
ened by the December 1996 decision of the Appellate
Division, First Department, in T.D et al. v. New York State
Office of Mental Health, et al.3 In response to this deci-
sion, the New York State Commissioner of Health,
Barbara A. DeBuono, M.D., M.P.H., convened the
Advisory Work Group on Human Subject Research
Involving the Protected Classes (“Work Group”) to
make recommendations on the New York State
Department of Health’s oversight of human subject
research involving minors, incompetent persons, men-
tally disabled persons and prisoners (“protected class-
es”), with a particular focus on more than minimal risk
research involving individuals unable to provide
informed consent.

The Work Group was charged with providing rec-
ommendations to the Department of Health on the
interpretation and implementation of Public Health
Law provisions governing human subject research.
Specifically, the Commissioner requested advice on the
policies and principles, the scope of oversight responsi-
bilities, and the processes, standards and criteria the
Commissioner should use in overseeing and deciding
whether or not to approve non-federally funded
research involving the protected classes.

Chaired by Herbert Pardes, M.D., Vice President for
Health Sciences and dean of the Faculty of Medicine,

College of Physicians and Surgeons, Columbia
University, the 13-member Work Group included distin-
guished bioethicists, clinicians, researchers, attorneys,
persons with governmental experience in overseeing
research, a chairman of an institutional review board
(IRB), and a family member of persons with mental dis-
abilities.

The Work Group’s deliberations between July 1997
and March 1998 were informed by a wide range of
stakeholders, including researchers, IRB chairs, recipi-
ents of mental health services—including former partic-
ipants in research, family members, hospitals, medical
schools, professional associations and advocacy groups.
Input was provided through written comments in
response to an outreach letter and oral presentations
made directly to the Work Group.

The Work Group maintained ongoing contact with
the National Bioethics Advisory Commission and the
Maryland Attorney General’s Working Group on
Human Subject Research Involving Decisionally
Incapacitated Subjects. The Work Group used the third
draft of the report of the Maryland Attorney General’s
Working Group as a framework to guide discussion on
research involving adults who lack decisional capacity.
Throughout its deliberations, the Work Group consid-
ered key policy issues related to research involving per-
sons unable to provide informed consent as reflected in
stakeholder comments, in the actual experience of Work
Group members and as reported in the current research
ethics literature.

In addressing the broad questions included in the
charge, the Work Group focused on policy issues relat-
ed to research involving persons who are cognitively
impaired and who have been determined by a court to
be incompetent or who lack decisional capacity to con-
sent to research participation. Individuals in these
groups are vulnerable and in need of special protec-
tions, because their capacity to understand information
and their ability to make reasoned decisions about
research participation are compromised.

The Work Group acknowledged that the current
federal regulations governing human subject research,
45 C.ER. part 46, do not have specific requirements
related to research involving persons with mental dis-
abilities, a population that includes individuals with
mental illness, developmental disabilities, dementia and
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other conditions associated with mental impairment.
Instead, federal regulations allow IRBs to determine
whether additional safeguards for mentally disabled
subjects should be added to the basic provisions gov-
erning human experimentation. In the absence of spe-
cific requirements or regulations, investigators and IRBs
lack adequate guidance on fulfilling this responsibility.
As a result, there is little uniformity with regard to con-
sent procedures, assessment of risks and potential bene-
fits, and the role of proxy decision makers in research
involving subjects whose mental functioning is compro-
mised.4

In developing its recommendations, the Work
Group relied on the ethical framework outlined in the
Belmont Report. Issued by the National Commission for
the Protection of Human Subjects of Biomedical and
Behavioral Research more than two decades ago, the
Belmont Report identified three principles relevant to
the ethics of research involving human subjects: respect
for persons, beneficence and justice.>

The respect for persons principle embodies two
major concepts: that individuals should be treated as
“autonomous agents,” and that “persons with dimin-
ished autonomy are entitled to protection. The recom-
mendations in this report seek to respect the autonomy
of individuals in the protected classes who have deci-
sional capacity and, at the same time, provide protec-
tion for those individuals with diminished autonomy
who lack full decisional capacity.

Promoting human well-being is at the heart of the
beneficence principle: The principle of beneficence cre-
ates an obligation in the research context “to maximize
possible benefits and minimize possible harms,” and to
ensure that “research risks [are] reasonable in relation
to the anticipated benefits, if any, to subjects, and the
importance of the knowledge that may reasonably be
expected to result.” The Belmont Report applies the
beneficence principle to research involving children,
noting that effective ways of treating childhood dis-
eases and fostering healthy development are benefits
that can justify research even when individual research
subjects are not direct beneficiaries. These same consid-
erations apply to research involving adults with mental
disabilities who lack the capacity to consent to research
participation on their own behalf. The Work Group
acknowledged the ethical problem posed by research
that presents more than minimal risk without immedi-
ate prospect of direct benefit to subjects, but determined
that to preclude such research would rule out research
promising great benefit to others in the future. The
Work Group determined that, as long as safeguards are
in place to protect individual subjects from serious
harm, certain studies in this category may be ethically
acceptable.

The concept of justice addressed in the Belmont
Report is that of “fairness in distribution” of both the
burdens and benefits of research. The class of persons
that share the burdens of research risks should receive
an appropriate benefit, and the class primarily intended
to benefit from the research should share a fair propor-
tion of the risks and burdens. As a matter of social jus-
tice, some classes of potential research participants may
be involved as research subjects only after certain con-
ditions for research participation are satisfied. Yet to
deny any one group access to research would foreclose
the potential benefits such research may provide to
them or to others like them in the future.

Consistent with these principles, the Work Group
offers the following recommendations regarding the
Commissioner of Health’s oversight of human subject
research involving the protected classes.

Recommendations

1. The Department of Health’s implementation of
its human subject research oversight responsibil-
ities pursuant to article 24-A of the Public Health
Law should be consistent with the policies and
principles articulated by the New York State
Legislature in Public Health Law § 2440, and
guided by the three ethical principles identified
in the Belmont Report: respect for persons,
beneficence and justice.

2. The Commissioner of Health should oversee all
risk-benefit categories of non-federally funded
human subject research involving the following
protected classes of persons: persons determined
by a court to be incompetent, other adults who
lack decisional capacity to consent to research,
capable adults whose condition creates a reason-
able likelihood of decisional impairment during
the course of a research study and minors.

3. The Commissioner of Health should develop
and promulgate regulations to govern non-feder-
ally funded research involving these protected
classes of persons.

4. The Commissioner of Health should rely on
existing IRBs to provide the front-line review
and approval of non-federally funded research
involving these protected classes of persons in
accordance with state-promulgated regulations.

(@) The Department of Health should provide
guidance, documents, training and technical
assistance to IRBs on a routine basis to
enable them to perform their role effectively.

(b) The Department of Health should establish
and maintain a statewide registry of IRBs
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and IRB-approved research involving these
protected classes of persons.

5. The Commissioner of Health should review all
IRB-approved non-federally funded research
involving these protected classes of persons and
determine whether or not to approve the con-
duct of such research.

(@) The Commissioner should consider using an
expedited review process to review some
research.

(b) The Commissioner should implement a full
review process, involving clinical consultants
with appropriate expertise, to review
research determined by an IRB to present no
prospect of direct benefit and a minor
increase over minimal risk and all research
determined to present more than a minor
increase over minimal risk.

(¢) The Commissioner’s review of research
involving these protected classes of persons
should be timely. Expedited reviews should
be completed within seven to 14 days and
full reviews should be completed within 30
to 35 days.

6. The Commissioner of Health should work in
partnership with IRBs and the federal
Department of Health and Human Services
Office for Protection from Research Risks to
ensure, to the degree possible, uniform stan-
dards for human subject research involving these
protected classes of persons.

7. Procedures, standards and criteria for research
involving adults who lack decisional capacity to
consent to research and capable adults whose
condition creates a reasonable likelihood of deci-
sional impairment during the course of a
research study should be established in state-
promulgated regulations. These regulations
should be consistent with those proposed in
Appendix D and should address:

¢ responsibilities of investigators,
* responsibilities of IRBs,

¢ requirements for informed consent and subject
assent,

e procedures for determining capacity of prospec-
tive research subjects,

* authorization of health care agents, research
agents, and surrogates (family members and close
friends) to consent to research on behalf of adults
lacking decisional capacity under specified cir-
cumstances,

e use of research advance directives,

* requirements for monitoring during research and
other special safeguards to protect the rights and
well-being of research participants and

* reporting requirements, including the establish-
ment of a statewide registry of IRBs and IRB-
approved research.

In carrying out its oversight of human subject
research, the Department of Health must promote
research while safeguarding the legal and constitutional
rights of all individual research participants, with spe-
cial attention to those most in need of protection. Such
actions will contribute to New York’s long legacy of
leadership in biomedical and behavioral research, the
continued advancement of scientific knowledge and the
improvement of the health of all New Yorkers, while
safeguarding the human rights and welfare of individu-
als who participate in research.

Endnotes

1. Dresser, Rebecca J.D.; Research Involving Persons with Mental
Disabilities: A Review of Policy Issues and Proposals; Contract Paper
for the National Bioethics Advisory Commission, p.1 (unpublished
paper).

2. DeRenzo, Evan G.; Decisionally Impaired Persons in Research:
Refining the Proposed Refinements; Journal of Law, Medicine and
Ethics, 1997, 25: p.1 39.

3. T.D.etal v New York State Office of Mental Health et al., 228
A.D.2d 95 (1st Dept. 1996). This lawsuit, brought by several psy-
chiatric patients and advocacy organizations, challenged regula-
tions promulgated by the New York State Office of Mental
Health (OMH) governing research at all OMH-licensed or oper-
ated facilities. The Appellate Division’s decision held that Public
Health Law article 24-A vested the Commissioner of Health
with the exclusive authority to promulgate human subject
research regulations Thus, the Court ruled that the OMH
human subject research regulations were invalid because OMH
lacked the statutory authority to promulgate them. The Court
also held that Public Health Law Article 24-A required
researchers to obtain the consent of the Commissioner of Health
for non-federally funded, more than minimal risk research
involving incapable adults or minors. In addition, the Court
found that, with respect to non-federally funded, more than
minimal risk research with no prospect of direct benefit involv-
ing incapable adults or minors, the OMH regulations violated
certain constitutional and legal requirements The New York
Court of Appeals subsequently ruled that this aspect of the
Appellate Division’s decision was an inappropriate advisory
opinion.

4. Dresser, Rebecca J.D.; Research involving Persons with Mental
Disabilities: A Review of Policy Issues and Proposals; Contract Paper
for the National Bioethics Advisory Commission, pp.2-9.

5. National Commission for the Protection of Human Subjects in
Biomedical and Behavioral Research; The Belmont Report: Ethical
Principles and Guidelines for the Protection of Human Subjects of
Research (1979).

This is an excerpt from the Advisory Work
Group’s Report. The full report, the regulations pro-
posed by the Work Group, are available from DOH’s
Office of Public Affairs, 518-474-7354.
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1. WHO CAN AUTHORIZE PARTICIPATION OF DECISIONALLY INCAPACITATED
PERSONS IN EACH RISK/BENEFIT CATEGORY OF RESEARCH?

MINIMAL RISK

MINOR INCREASE OVER
MINIMAL RISK

MORE THAN A MINOR
INCREASE OVER
MINIMAL RISK

PROSPECT
OF DIRECT
BENEFIT

RESEARCH

* Judge through a court
order.

¢ Court-appointed guardian.

¢ Health care agent autho-
rized through a health care

proxy.

* Research agent specifically
authorized through a
research advance directive
to grant permission for
participation in prospect of
direct benefit research.

e Surrogate (family member
or close friend) as defined
in regulation.

® Judge through a court
order.

* Court-appointed guardian.

¢ Health care agent autho-
rized through a health care

Pproxy.

® Research agent specifically
authorized through a
research advance directive
to grant permission for
participation in minor
increase over minimal
risk / prospect of direct
benefit research.

¢ Surrogate (family member
or close friend) as defined
in regulation.

* Judge through a court
order.

e Court-appointed guardian.

¢ Health care agent autho-
rized through a health care

proxy.

* Research agent specifically
authorized through a
research advance directive
to grant permission for
participation in more than
a minor increase over min-
imal risk/prospect of
direct benefit research.

* Surrogate (family member
or close friend) as defined
in regulation.

NO
PROSPECT
OF DIRECT
BENEFIT
RESEARCH

* Judge through a court
order.

¢ Court-appointed guardian
specifically authorized to
grant permission for par-
ticipation in minimal
risk /no-prospect of direct
benefit research..

* Research agent specifically
authorized through a
research advance directive
to grant permission for
participation in minimal
risk/no-prospect of direct
benefit research.

* Surrogate (family member
or close friend) as defined
in regulation.

* Judge through a court
order.

¢ Court-appointed guardian
specifically authorized to
grant permission for par-
ticipation in minor
increase over minimal
risk/no-prospect of direct
benefit research.

® Research agent specifically
authorized through a
research advance directive
to grant permission for
participation in minor
increase over minimal
risk/no-prospect of direct
benefit research.

¢ Surrogate (family member
or close friend) as defined
in regulation.

* Research agent specifically
authorized through a
research advance directive
to grant permission for
participation in more than
a minor increase over min-
imal risk/no-prospect of
direct benefit research.
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2. LEGALLY AUTHORIZED REPRESENTATIVES CRITERIA FOR CONSENT

IN PRIORITY ORDER

MINIMAL RISK MINOR INCREASE OVER MORE THAN A MINOR
MINIMAL RISK INCREASE OVER
MINIMAL RISK
PROSPECT Research Agent Research Agent Research Agent
OF DIRECT e research is consistent with e research is consistent with e research is consistent with
BENEFIT instructions in research instructions in research instructions in research
RESEARCH advance directive. advance directive. advance directive.
Health Care Agent Health Care Agent Health Care Agent
e research is consistent with * research is consistent with e research is consistent with
instructions in health care instructions in health care instructions in health care
proxy; or proxy; or proxy; or
¢ isin accordance with indi- ° is. in accordance with indi- ¢ isin accordance with indi-
vidual’s reasonably known V1F1ua1’s reasonably known vidual’s reasonably known
wishes; or wishes; or wishes; or
* isin accordance with the * isin accordance with the * isin accordance with the
individual’s best interest. individual’s best interest. individual’s best interest.
Surrogate Surroga.te Surrogate
* only in the absence of a * only in the absence of a * only in the absence of a
health care agent and a health care agent and a health care agent and a
research agent when research agent when research agent when
research is in accordance research is in accordance research is in accordance
with individual’s reason- with individua.l’s reason- with individual’s reason-
ably known wishes; or ably known wishes; or ably known wishes; or
* isin accordance with the * is in accordance with the * isin accordance with the
individual’s best interest. individual’s best interest. individual’s best interest.
NO Research Agent Research Agent Research Agent
PROSPECT e research is consistent with ¢ research is consistent with e research is consistent with
OF DIRECT instructions in research instructions in research instructions in research
BENEFIT advance directive. advance directive. advance directive.
RESEARCH

Surrogate

e only in the absence of a
research agent when
research is in accordance
with individual’s reason-
ably known wishes.

Surrogate

* only in the absence of a
research agent when
research is in accordance
with individual’s reason-
ably known wishes.
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News from the Health Law Section

Committee on Securing Health Care
for the Uninsured Formed

At a June meeting, the Executive
Committee approved the formation
of a new committee: the Committee
on Securing Health Care for the
Uninsured. Peter Millock of Nixon
Peabody will chair the committee.
Mr. Millock is the former general
counsel to the NYS Department of
Health.

The committee’s statement of
purpose is as follows:

Some three million New Yorkers lack
health insurance, and that number is
growing. The need to find sound and
practical measures to secure care for the
uninsured—measures that balance public
and private responsibility—is arquably
the most pressing policy issue in health
care.

The Committee on Securing Health
Care for the Uninsured was formed in the
belief that the health care bar can provide
significant support for the effort to
address this problem, without being
drawn into political or ideological battles.
Accordingly, the Committee’s purpose
will include:

* To identify the principal federal and
state initiatives to secure health care
coverage for the uninsured New
Yorkers.

* To bring those proposals to the atten-
tion of the Section.

o To analyze legal issues raised by
such proposals.

* To organize balanced professional
and public education programs
regarding such proposals.

o To comment on the impact of current
and proposed laws and requlations
on the uninsured.

* To examine ways for health care
attorneys to help address the problem
of access to health care.

Significantly, the committee’s
purpose does not include developing
an affirmative proposal to secure
health care for the uninsured; or

adopting a position supporting or
opposing any particular proposal to
secure health care for the uninsured.

Section members are invited to
join the committee. To join, contact
NYSBA staff member Kathy Plog by
calling 518-487-5681, or e-mail her at
kplog@nysba.org.

Preliminary Results of Health Law
Section Survey

Over two hundred members of
the Health Law Section responded to
a recent survey that was designed to
gauge the wishes and interests of
members. Among the results:

* The benefits and services that
members considered most impor-
tant were “Accessing information
specific to your area of practice”
(80.4%) and “Keeping you cur-
rent on legislation and regula-
tions affecting your areas of prac-
tice.” (respondents gave two top
choices).

* The most important factors in
deciding whether to attend a
meeting or event were “program
subject/topic” (58.8%) and “geo-
graphic location” (37.7%). Some
also filled in “cost of program.”

¢ The main reason members did
not serve on committees were
“lack of time (39.2%) and “meet-
ing location not convenient.”
(19.1%). Several filled in that they
had not received information
about meetings.

* 53.7% of members expressed an
interest in participating in meet-
ings by videoconferencing.

e Upstate NY and Greater NYC are
evenly represented (45.5% each).

In response to a request for sug-
gestions, members suggested:

* do more to facilitate participation
by members from western and
central NYS

* set up an e-mail discussion list-
serve.

¢ issue a membership directory
e vary meeting locations

e update the website with meeting
information

The great majority of members
said they planed to continue their
membership (84.7%). Only 1% said
they would not. Others said “don’t
know.”

The Section’s Executive
Committee has reviewed these results
and is promoting many of the
changes members recommended.

Members who have not yet
responded but wish to do so can find
the survey form on the Section’s web-
site—www.nysba.org/sections/
health.

Recent Program on Provider
Transactions Sets Attendance
Record

“Transactions Among Health
Care Providers” a program cospon-
sored by the Health Law Section with
NYSBA's CLE department, was
attended by about 350 persons. The
attendance set a record for a Health
Law Section-CLE program.

The program, chaired by Robert
Wild of Garfunkle, Wild & Travis,
included sessions on antitrust, federal
and state regulatory issues, tax and
financing considerations and health
care provider transactions.

The program materials, including
an audio tape, are available from the
NYSBA. Call 1-800-582-2452 or 518-
463-3724.

Meet Your New Elected Officers

The Section officers elected to
serve from June 1999 until June 2000
are as follows:

Chair-Robert N. Swidler. Mr.
Swidler is Corporate Counsel at
Northeast Health, a system of hospi-
tals, primary care centers, nursing
homes, home care and residences in
the Capital District.
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1st Vice-Chair/Committees.
Tracy E. Miller - Ms. Miller is Clinical
Associate Professor in the Depart-
ment of Health Policy at Mt. Sinai
School of Medicine in NYC. She is
also Director of the United Hospital
Fund project to establish the national
Forum for Quality Measurement and
Reporting.

2d Vice Chair/Professional
Education - Robert Abrams. Robert
Abrams practices health and elder
law in The Law Offices of Robert
Abrams, P.C., Lake Success, NY.

Secretary - Linda J. Nenni. Ms.
Nenni is the General Counsel of
Kaleida Health, the Buffalo-based
health system.

Treasurer - Salvatore J. Russo.
Mr. Russo is Assistant Counsel to the
NYC Health and Hospital
Corporation.

Fraud, Abuse and Compliance
Committee Created

Committee may also address tax-
exemption compliance

From the Baptist Medical Center
convictions through the OIG Special
Adpvisory Bulletin on gainsharing, the
developments in the specialty of
fraud, abuse and compliance law are
fast-moving and far-reaching.

Accordingly, at its June meeting,
the Health Law Section Executive
Committee established a committee
on Fraud, Abuse and Compliance.
The committee will be chaired by Jim
Horwitz, who is General Counsel to
Glens Falls Hospital.

The committee’s initial purpose is
envisioned to be both educational
and practical. The committee will
provide to the Health Law Section
summaries and analysis of critical
decisions and developments and rec-
ommend compliance policies, proce-
dures, tools and guidelines.

Since the Fraud, Abuse and
Compliance Committee is a new com-
mittee, a special opportunity exists
for the initial membership to define
itself and the committee’s direction.
Interested members can sign up by
calling Kathy Plog at 518-487-5681.

For more information, call Jim
Horwitz at 518-761-5208.

Section Creates Special Committee
on Medical Information

At its June Executive Committee
meeting, the Section created a Special
Committee on Medical Information.
Anne Maltz, an attorney with
Stroock, Stroock & Lavan, was
appointed chair of the new commit-
tee.

The Special committee will con-
tinue the work of the Health Law
Section’s former Work Group on
Health Information and Privacy. That
Work Group analyzed and issued
comments on HHS” recommendations
on protecting medical information,
issued pursuant to § 264 of the Health
Insurance Portability and Account-
ability Act of 1996 (HIPAA).

HIPAA required Congress to pass
a comprehensive law to protect the
privacy of patient health information
by August 21, 1999. If it fails to do so,
the same law directs HHS to issue
regulations by February 2000.

The committee will examine the
changes in federal law and the impact
of those changes on New York State’s
privacy and confidentiality laws. It
will also provide information to the
bar on this important subject which is
relevant to all health care consumers
and health care attorneys.

Persons interested in joining the
committee should contact Anne Maltz
at 212-806-6673, or NYSBA staff per-
son Kathy Plog at 518-487-5681.

NYS DOH Seeks Health Law
Section’s Advice

Last January, while giving the
luncheon address at the Section’s
Annual Meeting, DOH’s General
Counsel Hank Greenberg urged the
Health Law Section to become more
active in reviewing and commenting
on Public Health Law provisions and
DOH regulations. In recent conversa-
tions with various Executive
Committee members, he reiterated
that invitation.

“The Health Law Section can be
an enormously valuable force for
improving health policy in this state,”
he said. “We need your advice. When
your diverse and experienced mem-
bership forges a consensus on a statu-
tory or regulatory recommendation, it
carries great weight with us, far more
weight than the views of special
interest groups.”

The Section and DOH are also
looking for other ways to work more
closely together. For example, this
Journal will be used as a vehicle to
disseminate DOH reports—such as
the report in this issue by a DOH-
sponsored Advisory Group on
Human Subject Research.

Committee Meeting Travel Fund Planned

At its June meeting, the Health Law Section decided to establish a travel
fund to help subsidize the costs members incur in traveling from one city to
another to attend a committee meeting.

The fund reflects the Section’s determination to overcome the problem
of distance and to attract membership participation from throughout the

state.

While details regarding the fund are being worked out, it is expected to
work as follows: The Section will make an amount available each quarter.
Members who take a plane or train for over 100 miles solely to attend a
Health Law Section committee meeting will be invited to forward their
receipt for such travel to the NYSBA. Each quarter, the fund amount will be
divided among the claimaints in proportion to their expenses.

The rules and requirements of the fund will be sent to members when
finalized. Meanwhile, members who travel by train or plane to a committee

meeting should save their receipts.
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FYI is a new column that offers Section members a way to keep up on the comings and goings of their col-
leagues and upcoming events of interest. Has there been a change in your practice? Any recent or forthcoming
articles or lecture presentations? Won any awards recently? Please send submissions to Professor Barbara Atwell
or Professor Audrey Rogers, Pace University School of Law, 78 North Broadway, White Plains, NY 10603.

Barry A. Gold has been elected to a three-year term on the National Board of Directors of the
Myasthenia Gravis Foundation of America. He is a health lawyer and a partner in the Albany firm of
Thuillez, Ford, Gold & Johnson, LLP, and an adjunct associate professor at Albany Medical College. Barry
was the founding Chair of the Health Law Section of the New York State Bar Association and author of
New York Health Law.

This fall, the Pace Health Law and Policy Program is offering practicing lawyers in the tri-state area
the opportunity to take courses in real-time, sharing a “virtual classroom” with students on the White
Plains campus via Pace’s Distance Learning Centers in Manhattan and Pleasantville. Food and Drug Law,
taught by Adjunct Professor Joseph McAuliffe, former vice president and general counsel of American
Cyanamid, is offered on Monday nights. Introduction to Health Law is taught by Professor Barbara Atwell
on Monday and Wednesday evenings. In the Spring 2000 semester, Pace plans to offer Public Health Law
and Antitrust Law via distance learning. For further information about the Health Law and Policy
Program distance learning courses, please contact Professor Linda Fentiman, at 914 /422-4422, or her assis-
tant, Mrs. Kathleen Lambert, at 914 /422-4223.

Welcome New Members:

Shraga D. Aranoff
Carl R. Aron

Betty L. Atlas
Barbara A. Bablens
Amy S. Barash
Melinda Aikins Bass
Kelley Ann Bieber
Igor Bilewich
Jacqueline A. Blackley
Fern H. Block
Andrew E. Blustein
Coreen A. Bromfield
Michael David Brophy
Deborah A. Brown
Elizabeth Anne Burns
Maureen Callinan
Dale B. Campbell
Susan O. Cassidy
Jeffrey D. Chansler
Charles B. Ciago
Jennifer M. Coffey
Frederick B. Cohen
Joshua Cohen
Doreen A. Cronin
Jennifer D’ Afflitto
Thomas S. D’ Antonio
Elizabeth M. D’Elia
Delinda C. Dacoscos

Armand P. Damato
Herbert Dicker

Edward D. Eckaus
James H. Erceg

Francine E. Fainelli

Paul Gerard Ferrara
Barbara Fifield-Guzman
James S. Frank

Glenn E. Gakovic
Patricia Garofalo
Amanda E. Gerhardt
Marshall J. Gluck
Richard Shalem Goodman
Stephen J. Grifferty
James A. Griffin

Noreen DeWire Grimmick
Dennis J. Gruttadaro
Howard G. Halee
Amanda L. Hart

Khalid Hassan
Catherine M. Hedgeman
Patricia A Herring

Bryan D. Hetherington
Dana W. Hiscock

Cheryl P. Hogan

Evelyn Huang

Robert George Iadicicco
Ilene H. Iannuzo

Joseph I. Jancko
Laurance Jerrold
Lee J. Johnson

Sally A. Johnston
Karen J. Kachik
Stacy L. Klein
Kristin E. Koehler
Darin Kossin

Lori K. Ladhani
Monica Lamb
Kristin L. Lewis
Deirdre A. Long
Megan M. Lorentz
Megan M. Malone
Jeremiah F. Manning
Lori Ann Marano
Lewis W. Marshall
Gina M. Martin
William M. McGoldrick
Steven L. Milligram
Robert Francis Mogavero
Patricia Mooney
John R. Murphy
Sheila J. Namm
Francis J. Offermann
Joyce R. Parker
James E. Patrick
Ann Phillips

Ilena I. Pimentel
Luke M. Pittoni

Alan Podhaizer

Sara B. Potter

Susan Richter

James T. Rochford
Nancy J. Rudolph
Carol Santangelo
Craig A. Schaum
Dana Jill Scher

David Schlang

Ralph Scola

Barbara A. Sherk
Anuwinder Kaur Singh
Naomi Sinnreich
Bruce G. Soden
William S. Spiegel
Walter C. Squire
Tamara Stack

Paul Svenson
Kenneth A. Votre
Ruthanne Wannop
Cheryl A. Wasserman
Harvey Weinberg
Michael Gary Weisberg
Mary Anne Wirth
Elizabeth A. Wolford
Doug J. Yoon
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Section Committees and Chairs

The Health Law Section encourages members to participate in its programs and to volunteer to serve on the Committees
listed below. Please contact the Section Officers (listed on the back page) or Committee Chairs for further information

about these Committees.

Biotechnology and the Law
James W. Lytle (Chair)
Kalkines Arky, et al.

121 State Street, 3rd Floor
Albany, NY 12207

(518) 432-5990

Fax (518) 432-5996

e-mail: jlytle@kazb.com

Consumer/Patient Rights
Jeffrey S. Gold (Co-Chair)
Office of the Attorney General
Health Care Bureau

332 Miller Road

East Greenbush, NY 12061
(518) 474-8376

Fax (518) 402-2163

e-mail: nuggett477@aol.com

L. Susan S. Slavin (Co-Chair)
Slavin Law Firm, PC

350 Jericho Turnpike, Suite 301
Jericho, NY 11753

(516) 942-9300

Fax (516) 942-4411

e-mail: ssesqs1@ix.netcom.com

Ethical Issues in the Provision of
Health Care

Larry I. Palmer

Cornell Law School

120 Myron Taylor Hall

Ithaca, NY 14853-4901

(607) 255-3383

Fax (607) 255-7193

Fraud, Abuse and Compliance
James D. Horwitz (Chair)

Glens Falls Hospital

100 Park Street

Glens Falls, NY 12801

(518) 761-5208

Fax (518) 761-5273

e-mail: jhorwitz@glensfallhosp.org

Health Care Providers

Francis J. Serbaroli (Chair)
Cadwalader Wickersham & Taft
100 Maiden Lane, Room 703
New York, NY 10038

(212) 504-6001

Fax (212) 504-6666

e-mail: fserbaro@cwt.com

Health Care Delivery Systems
Robert A. Wild (Chair)
Garfunkel Wild & Travis, PC
111 Great Neck Road, Suite 503
Great Neck, NY 11021

(516) 393-2222

Fax (516) 466-5964

e-mail: rwild@gwtlaw.com

Inhouse Counsel

Patrick L. Taylor (Chair)

Albany Medical Center

43 New Scotland Avenue

Albany, NY 12208

(518) 262-3828

Fax (518) 262-4184

e-mail:
patrick_taylor@ccgateway.amc.edu

Managed Care

Frederic L. Bodner (Chair)

Hinman, Straub, Pigors &
Manning, P.C.

121 State Street

Albany, NY 12207

(518) 436-0751

Fax (518) 436-4751

e-mail: fredb@hspm.com

Membership

Robert W. Corcoran (Chair)
57 Wilton Road

Cold Spring Harbor, NY 11724
(516) 367-3336

Fax (516) 367-2626

Payment Issues

Ross P. Lanzafame (Chair)
Harter, Secrest & Emery

700 Midtown Tower

Rochester, NY 14604

(716) 232-6500

Fax (716) 232-2152

e-mail: rlanzafame@hselaw.com

Professional Discipline
Joseph K. Gormley (Chair)
225 Broadway, Suite 1201
New York, NY 10007

(212) 349-7100

Fax (212) 349-2439

Securing Health Care for the
Uninsured

Peter J. Millock (Chair)

Nixon Peabody, LLP

1 Keycorp Plaza

Albany, NY 12207

(518) 427-2650

Fax (518) 427-2666

e-mail: pmillock@nixpeabody.com

Special Committee on Medical
Information

Anne Maltz (Chair)

Stroock, Stroock & Lavan

180 Maiden Lane

New York, NY 10038

(212) 806-6673

Fax (212) 806-6006

e-mail: a.maltz@stroock.com
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Guardianship Practice

IN New York Sate

Editor-in-Chief
Robert Abrams, Esq.

Law Offices of Robert Abrams, P.C.
Lake Success

This comprehensive guide to article
81 of the Mental Hygiene Law was
written and edited by leading practi-
tioners from throughout New York
State, many of whom have participat-
ed in seminal guardianship cases. In
this collaborative effort, the book’s
contributors discuss their experiences
and provide readers with their insights
and work products. The diverse group
of judges, attorneys, physicians and health care professionals
approaches key guardianship issues with a unique perspec-
tive, to provide readers with creative and innovative practice
options.

This book is designed to provide the reader with a detailed
overview of guardianship practice in New York State. The 27
chapters include comprehensive case and statutory citations,
practice tips, forms and/or sample pleadings.

Sponsored by the New York State Bar Association’s Elder
Law Section.

1997 ¢ 1,712 pp., loose-leaf, 2 vols. e PN: 4113

List Price: $225 (incls. $16.67 tax)
Mmbr. Price: $170 (incls. $12.59 tax)

Book with Forms Diskette*
List Price: $300 (incls. $22.22 tax)
Mmbr. Price: $235 (incis. $17.41 tax)

* Note that the standard disk size is 3.5", which will be shipped unless otherwise requested.
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Contents of Guardianship Practice in New York State

Purpose and Overview of Article 81 o
Guardianship as a Last Resort: Alternatives
and Resources ¢ Capacity * Distinguishing
Article 81 and Article 17-A Proceedings ¢
Commencement of Guardianship: Burdens
and Obligations of the Petitioner « Potential
Jurisdictional Obstacles in Article 81
Proceedings ¢ Court Evaluator « The Role of
the Attorney for the AIP « Guardianship
Proceedings and Physician-Patient Privilege
» Guardianship Proceedings and Advance
Directives » The Guardianship Hearing ¢
Contested Guardianship Proceedings °
Appointment of Guardian: Who Can and
Shall Serve « Contents of the Judgment
Effect of the Appointment of a Guardian on
the Incapacitated Person « Qualification and
Ongoing Responsibilities of Guardians ¢
Accountings and Reports ¢ Creative
Advocacy in Guardianship Settings: Medicaid
and Estate Planning, Including Transfer of
Assets, Supplemental Needs Trusts and
Protection of Disabled Family Members ¢
Sale or Transfer of an Incapacitated Person’s
Real Property ¢ Discovery and Turnover
Proceedings Under Section 81.44 of the
Mental Hygiene Law * Removal, Resignation,
Discharge and Suspension of Guardian and
Vacancy in Office « Compensation and Fees
» Matrimonial Issues in Guardianship
Education Requirements for Evaluators and
Guardians * Appeals of Article 81
Guardianship Cases ¢ The First

“ .. a pooling of the expertise,
extensive experience and diverse
perspectives of members of the
bench and bar . . . this publication
will be an invaluable resource to
general practitioners as well as
those who concentrate in the areas
of disability and elder law. | predict
that this reference will quickly
become a staple of the literature
on this subject.”

M. Catherine Richardson
Former President, NYSBA

“This user-friendly text of first refer-
ence is an indispensible tool for
every guardianship practitioner.”

Walter T. Burke
Former Chair, Elder Law Section

“ . . the most thoughtful and com-
plete treatment of the subject to
date. The authors, under the distin-
guished leadership of editor Bob
Abrams, have not only done a
great service to New York’s bar and
bench, but have also significantly
contributed to the now decade-long
change in the way the law treats
the most vulnerable among us.”

Honorable Kristin Booth Glen
Dean, CUNY School of Law

Ten Years of New York'’s
Surrogate Decision-Making
Law: History and Development ¢
Conversion from Article 77 or
78 to Article 81

To Order by Mail, send a check or money order to: CLE Registrar’s Office,
N.Y.S. Bar Association, One Elk St., Albany, NY 12207*

* Please specify shipping address (no P.O. box) and telephone number

To Order by Telephone, call 1-800-582-2452 (Albany & surrounding
areas 518-463-3724) and charge your order to American Express, Discover,
MasterCard or Visa. Be certain to specify the title and product

number.
-
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Forms Diskette Available Now!

Over 100 of the forms and sample pleadings contained in this

publication have been formatted for use in Microsoft Word and
WordPerfect. This extensive collection of forms can be readily
adapted to meet practitioners’ needs.
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Biotechnology and the Law
(HLS1100)

Consumer/Patient Rights
(HLS1200)

Ethical Issues in the Provision of
Health Care (HLS1300)

Fraud, Abuse and Compliance
(HLS2400)

Health Care Providers (HLS1400)

Health Care Delivery Systems
(HLS1500)

Inhouse Counsel (HLS2300)
Managed Care (HLS1800)
Membership (HLS1040)

Payment Issues (HLS1900)
Professional Discipline (HLS2200)

Securing Health Care for the
Uninsured (HLS2500)

Special Committee on Medical
Information (HLS2600)

Address:

i

State:

Zip: NYSBA

Fax:

Please return to:
Theresa Knickerbocker
New York State Bar Association
One Elk Street
Albany, New York 12207
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Publication and Editorial Policy

Persons interested in writing for this Journal are welcomed
and encouraged to submit their articles for consideration. Your
ideas and comments about the Journal are appreciated.

Publication Policy: All articles should be submitted to:

Professor Barbara L. Atwell

Pace University School of Law

78 North Broadway

White Plains, NY 10603

(914) 422-4257

batwell@genesis.law.pace.edu
or

Professor Audrey Rogers

Pace University School of Law

78 North Broadway

White Plains, NY 10603

(914) 422-4068

arogers@genesis.law.pace.edu

Submitted articles must include a cover letter giving per-
mission for publication in this Journal. We will assume your
submission is for the exclusive use of this Journal unless you
advise to the contrary in your letter. Authors will be notified
only if articles are rejected. Authors are encouraged to include a
brief biography with their submissions.

For ease of publication, articles should be submitted on a 3

1/2" floppy disk, preferably in WordPerfect 5.1. Please also sub-
mit one hard copy on 8 1/2" x 11" paper, double spaced.

Editorial Policy: The articles in this Journal represent the
authors’ viewpoints and research and not that of the Journal
Editorial Staff or Section Officers. The accuracy of the sources
used and the cases cited in submissions is the responsibility of
the author.
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