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A Message from the Section Chair
We are in the early stages of planning a series of

continuing legal education programs for spring 2001.
At this time, we are leaning towards a program that
would examine developments on health care quality
and the extensive legal issues health care providers face
as they prepare to implement the Health Insurance
Portability and Accountability Act. Both issues are
timely. In October 2000, Governor Pataki signed into
law the Health Information and Improvement Act. The
Act requires broad public dissemination of profiles on
physicians including malpractice judgments and other
information, and hospital and health plan report cards
on key quality indicators.

Section Web Site
Building on the launch of the Section Web site last

year, we are in the process of increasing the links on the
site to provide our members ready access to updated
information on the wealth of substantive areas encom-
passed by health care practice. In addition, the Com-
mittee on Consumer Rights has undertaken the task of
creating a section of the site for consumers, providing
information and links about their legal rights and con-
cerns. At the same time, the Bar Association is conduct-
ing a major evaluation of the Association’s Web site, in
order to redesign the site to better serve its member-
ship.

Election of Section Leadership
This is the first year the Health Law Section will

hold elections under the bylaw amendments adopted at
the Section meeting in January 2000. In accord with the
bylaws, the Nominating Committee solicited candi-
dates for Section officers from the membership, and
prepared the slate of candidates presented to you in
December. The amendments were designed to create a
more open process and to engage the broader member-
ship in the election process. The bylaw changes also
limited the term for committee chairpersons to two
years to expand the opportunities for leadership in the
Section. 

Ultimately, the Section has two broad goals—to
provide a public service by timely, thoughtful analysis
of critical policy issues in the health care arena, and to
serve our members by offering outstanding programs
and information, and the opportunity to exchange
ideas with colleagues. I know that I speak on behalf of
all members of the Executive Committee in inviting
you to become more active in the Section to help us
meet these goals. We welcome, and need, your ideas
and your participation.

Tracy E. Miller

It is my pleasure to
report to you on some of
the initiatives the Health
Law Section has completed
in recent months and on
others that are underway.
Overall, the Section has
clear goals for the year,
seeking to continue the
strength of our programs,
to enhance the Section’s
Web site as a valuable
information resource for
health law practitioners,
and to contribute to public consideration of critical
health policy and legal issues.

Section Programs
The program on fraud and abuse regulation related

to physician practice held on October 11, 2000 in con-
junction with the Medical Society of the State of New
York was a tremendous success in several respects. The
feedback on the program was excellent. In addition, it
was the first time the Health Law Section has collabo-
rated with another organization to present a program.
Both our Section and the Medical Society were enthusi-
astic about the opportunity to work together. I believe
this is a good model for future programs; it can enrich
the program content, and recognizes the shared inter-
ests of the profession and the clients we serve. I extend
my congratulations and appreciation to Jim Horwitz,
Chairperson of the Committee on Fraud, Abuse and
Compliance, to Bob Abrams, Vice Chairperson of the
Section, and to Ari Markenson for organizing the pro-
gram.

This fall we once again held the primer on health
care law in three cities: New York, Rochester and
Albany. As I write this letter, we do not yet have feed-
back on the programs, but know that we expect atten-
dance to be high. 

The focus of the program on January 24, 2001 at our
annual meeting will be the health care Internet. The
explosion of medical information, products and services
offered online presents extraordinary challenges for
medical practice, health law and public policy. The pro-
gram on January 24 will cover market analysis of trends
online as well as the legal and regulatory issues posed
as physicians, health care facilities, health plans, and
pharmacies use the Internet to communicate with
patients and to market their products and services. Our
keynote speaker at lunch will be Carla Stovall, the
Attorney General of Kansas and Chairperson of the
National Association of State Attorneys General on Reg-
ulation of Internet Pharmacies.



From the Editors
In addition to our regular columns, we are pleased

to present in this issue an article by Henry M. Green-
berg, former general counsel of the New York State
Department of Health, on New York’s legal framework
for ensuring the safety of patients treated by HIV-infect-
ed health care workers, and for protecting those work-
ers against discrimination based on their HIV status.
In addition, this issue contains an article by Leslie
Levinson and Gerard Catalanello on recent develop-
ments in health care financing transactions.

Recently, the suggestion made by Claudia Torrey in
her For Your Information column, p. 16, was adopted in a
Department of Labor ruling calling for more specificity
in group health plan summaries. See 65 Fed. Reg. 70226
(Nov. 21, 2000).

We invite all Section members and readers of this
Journal to submit articles for publication. Information
on where to submit articles is contained on the back
page of this issue.

Audrey Rogers and
Barbara Atwell
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Court Upholds Restrictive
Covenant Barring Terminated
Physician from Practicing in
Connecticut 

Gismondi, Paglia, Sherling,
M.D., P.C. v. Franco, 2000 W.L.
973615 (S.D.N.Y. 2000). In this case, a
New York professional medical cor-
poration (P.C.) sued to enforce a
restrictive covenant contained in the
employment contract of a physician
it had discharged from employment.
The P.C. is a multi-office general
medical practice with its main office
in Mamaroneck, New York and other
offices throughout Westchester
County. The P.C.’s employment
agreement with Dr. Franco contained
a restrictive covenant that—for a
period of three years following ter-
mination of employment—prohibit-
ed him from engaging in the practice
of medicine in Mamaroneck, New
York; Port Chester, New York; and
within a 15-mile radius of those
towns. The covenant made an excep-
tion so that Dr. Franco would not be
restricted from practicing medicine
in the City of Stamford, Connecticut.
The restrictive covenant area encom-
passed Greenwich Hospital, but per-
mitted him to practice at Stamford
Hospital.

Over time, the P.C.’s relationship
with Dr. Franco deteriorated, and
while Dr. Franco was still employed
by the P.C., he brought a lawsuit
against the P.C. and its shareholders
alleging fraud, failure to pay bonus-
es and other compensation due to
him, and sought a judgment declar-
ing the restrictive covenant unen-
forceable. As a result of Dr. Franco’s
commencement of suit against the
P.C. as well as other conduct the P.C.
deemed inappropriate, the P.C. ter-
minated Dr. Franco’s employment.
Dr. Franco immediately commenced
working out of a Stamford, Con-
necticut office and continued work-
ing at Greenwich Hospital.

After a bench trial, the court
ruled that Dr. Franco had orchestrat-
ed his own termination with the
hope that it would invalidate the
restrictive covenant. The court also
found that Dr. Franco had made
arrangements to start a new practice
in Connecticut prior to his termina-
tion from employment by the P.C.

The court ruled that the restric-
tive covenant was fully enforceable
in this case. First, the court held that
the phrase “practice of medicine”
encompassed Dr. Franco’s service as
a faculty member in a teaching hos-
pital. Although the court acknowl-
edged case law holding that an
employer cannot enforce a non-com-
pete agreement against an employee
whose termination is wholly invol-
untary and without cause, the court
ruled that Dr. Franco was terminated
for cause. To hold otherwise would
permit employees to avoid reason-
able non-compete agreements simply
by creating cause for their dismissal,
in breach of their duty of good faith
and fair dealing.

The court further held that the
P.C. had a protectable interest in
Connecticut, as its short-term busi-
ness plan included expansion into
that area and Dr. Franco’s employ-
ment had been one of the first steps
in carrying out that plan. Finally,
because the court granted the P.C. a
permanent injunction enforcing the
terms of the restrictive covenant, it
denied the P.C.’s request for $130,000
in liquidated damages which had
been provided for under the non-
compete agreement. Given enforce-
ment of the non-compete clause, the
court viewed an award of liquidated
damages to be a penalty.

Court Denies Summary Judgment
to Medical Group Seeking
Enforcement of Restrictive
Covenant 

Lindenhurst OBS/GYN Group,
P.C. v. Lazo, Index No. 25219/1998
(Sup. Ct., Suffolk Co. Sept. 27, 2000).
In this case, the court held that a
medical practice may not enforce a
restrictive covenant against a former
physician employee if the physician
can establish that the medical prac-
tice had previously breached their
employment agreement.

In Lazo, a medical practice
moved for summary judgment seek-
ing to enforce a restrictive covenant
against a former physician employee
who opened up her own medical
practice. The former physician
employee opposed the motion, con-
tending that the practice had
breached terms of the parties’ agree-
ment concerning her percentage
compensation. The former employee
also alleged that the practice had
failed to honor its contractual obliga-
tion to make her, over time, a one-
third shareholder in the practice. 

The court denied the medical
practice’s summary judgment
motion, finding that the former
physician employee had raised tri-
able issues of fact regarding the
medical practice’s prior material
breaches of the parties’ agreement,
thereby precluding summary
enforcement of the restrictive
covenant. Specifically, the court
noted that the physician’s arguments
were sufficient to raise triable issues
as to whether she was effectively
forced out of the medical practice by
the president’s oppressive conduct.
The court also found that the physi-
cian had raised triable issues regard-
ing an alleged scheme to divert
monies away from the medical prac-
tice and thereby reduce her percent-
age compensation. [Garfunkel, Wild
& Travis represents the defendant in
this case].

In the New York State Courts
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Court Dismisses Antitrust and
RICO Claims by Physician
Suspended From Hospital Staff

Piccone v. Board of Directors of
Doctors Hospital of Staten Island,
Inc., 2000 U.S. Dist. LEXIS 12249
(S.D.N.Y. Aug. 28, 2000). In this deci-
sion, the court reaffirmed the high
threshold that physicians must meet
to establish antitrust claims arising
out of hospital peer review actions.

In Piccone, a local community
hospital commenced peer review
proceedings against a surgeon, alleg-
ing that the surgeon threw instru-
ments in the operating room during
a procedure and refused to permit
the nurses to count instruments after
the operation. The hospital’s medical
board suspended Dr. Piccone’s privi-
leges after a peer review hearing.
The hospital’s board of directors
modified the medical board’s recom-
mendation by restoring the sur-
geon’s privileges on the condition
that he apologize to the operating
room staff.

Rather than apologize, the sur-
geon commenced this federal
antitrust and RICO action against the
hospital and various hospital board
members and employees. The sur-
geon’s antitrust claims alleged that
the peer review proceedings were
part of a larger conspiracy among
the controlling shareholders and
physicians of this proprietary hospi-
tal to exclude him from the market
for providing surgical services in the
hospital’s area.

The court granted the hospital’s
motion to dismiss, finding that the
surgeon failed to allege antitrust
injury. Reviewing numerous physi-
cian-peer review antitrust cases
decided in the last decade, the court
held that to survive dismissal, the
surgeon had to allege injury to com-
petition in general, not just injury to
himself as a competitor. Because the
surgeon’s antitrust claims were
devoid of any allegations of injury to
competition in general, the court dis-
missed the claims.

The court also dismissed the sur-
geon’s RICO claims, finding that the
surgeon had failed to allege any
detrimental reliance or injury flow-
ing from the hospital’s alleged acts
of mail fraud. Finally, the court
granted the hospital’s motion for
sanctions, noting that this lawsuit
was the fourth unsuccessful proceed-
ing that the surgeon had commenced
to redress the peer review proceed-
ings at the hospital. The court sanc-
tioned the surgeon $500, payable to
the hospital.

Court Rules That HHC Is Not a
Hospital as Defined by the Public
Health Law, and Thus its Quality
Assurance and Peer Review
Records Are Not Privileged Under
PHL Article 28

In Re Grand Jury Subpoena
Duces Tecum , 709 N.Y.S.2d 513 (1st
Dep’t 2000). In this proceeding, the
New York County District Attorney’s
Office issued three grand jury sub-
poenas to The New York City Health
and Hospitals Corporation (HHC).
The subpoenas sought, among other
things, HHC quality assurance and
peer review records. HHC moved to
quash portions of the subpoenas,
and the DA’s office moved to compel
compliance. HHC moved to quash
the subpoenas upon the ground that
the records sought were privileged
from disclosure under Public Health
Law article 28 (presumably § 2805),
Education Law § 6527(3), and the
“public interest” privilege. The
Appellate Division rejected all three
grounds.

First, the court held that since
HHC is not a hospital as defined
under Public Health Law § 2801(1),
the confidentiality protections of
PHL article 28 do not apply. Next,
the court held that the quality assur-
ance protections of Education Law §
6527 did not apply, as that non-dis-
closure statute applies only in civil
proceedings. Third, the court ruled
that the public interest privilege was
not established, as the state demon-
strated the information subpoenaed

was necessary to its investigation
and not duplicative of other informa-
tion already provided.

The court, however, ruled that
documents prepared by Island Peer
Review Organization, as an outside
independent professional standards
review firm retained to make recom-
mendations to the hospital concern-
ing patient care and administration,
were privileged under Education
Law § 6527(3).

Physician Practicing at Hospital
While Under Psychiatric Disability
Is Sufficient Danger to Public
Health to Support Whistleblower
Claim 

Finkelstein v. Cornell University
Medical Center , 702 N.Y.S.2d 285 (1st
Dep’t 2000). This “whistleblower
suit” arose after the plaintiff physi-
cian’s faculty appointment was ter-
minated and he was reassigned to
another hospital subsequent to his
complaint to Cornell University
Medical Center (“Cornell”) that a
colleague was exhibiting bizarre and
erratic behavior. Plaintiff alleged that
his termination and reassignment
was in retaliation for his reports, and
was thus a violation of Labor Law §
740. (Labor Law § 740 requires that a
plaintiff allege that he complained to
his employer of a violation of a law,
rule or regulation that creates a sub-
stantial danger to public health and
safety.)

The Court ruled that a physician
practicing medicine at a hospital
while impaired by a psychiatric dis-
ability constitutes a substantial dan-
ger to public health and safety for
Labor Law § 740 purposes. The
Court also found that since this
occurred at the Hospital, the conduct
is “attributable to the defendant
employer, clearly implicating the
whistleblower statute.” The Court
therefore held that there were a suffi-
cient number of disputed facts,
including the reasons for plaintiff’s
termination and reassignment, so as
to warrant reversal of the motion
court’s grant of summary judgment.
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Court Holds That Dismissal of
Whistleblower Claim Against Hos-
pital Was Premature Prior to
Discovery 

In Bordan v. North Shore Uni-
versity Hospital, 712 N.Y.S.2d 155
(2d Dep’t 2000), an employee of
North Shore University Hospital
alleged that the hospital retaliated
against him after he raised concerns
about the quality of medical care
provided to two patients by Dr.
Abumrad, a physician on the hospi-
tal’s medical staff. The plaintiff
alleged that this retaliatory action by
the hospital violated Labor Law §
740 (known as the whistleblower
law), and constituted a breach of
contract.

Although the motion court
granted the hospital’s motion to dis-
miss on the grounds that plaintiff
failed to plead adequately an actual
violation of law, rule or regulation (a
required element of Labor Law § 740
claim), the Appellate Division held
that the plaintiff had sufficiently
demonstrated that such facts may
exist but could not be pled without
discovery of information concerning
the two surgical patients at issue.
Thus, prior to such discovery, dis-
missal of the whistle blower claim
was premature. However, the court
ruled that plaintiff was not entitled
to discovery concerning a prior disci-
plinary proceeding before the New
York State Department of Health
involving Dr. Abumrad, as that issue
was deemed unrelated to the alleged
retaliatory action.

Court Affirms Medical P.C.’s Denial
of Severance Pay to Discharged
Employee

Kosakow v. New Rochelle Radi-
ology Associates, P.C., 2000 WL
1528077 (S.D.N.Y., Sept. 6, 2000). This
is an update of a prior decision
reported in this column (Summer/
Fall 2000). This case arises from a
medical practice’s termination of an
x-ray technician after she returned
from medical leave. In that column,
we reported that the court had grant-

ed summary judgment dismissal of
plaintiff’s Family and Medical Leave
Act claim based on the collateral
estoppel effect of a state administra-
tive proceeding. The court then
remanded to the Plan Administrator
plaintiff’s ERISA claim for severance
pay.

After a full review of party sub-
missions, the court affirmed the Plan
Administrator’s decision denying
severance benefits. The court held
that although plaintiff was “termi-
nated” from her position (rejecting
the defendant’s argument that its
offer of per diem employment con-
stituted a continuing relationship),
the defendant’s employee manual
granted sufficient discretion to the
Plan Administrator to deny benefits
in this case. The court noted that
plaintiff was part-time, and that the
Plan Administrator could certainly
find that severance was not to be
paid to terminated part-time
employees. The court also held that
severance paid to another subse-
quently separated employee was
irrelevant to plaintiff’s claims.

Both the March 2000 and Sep-
tember 2000 decisions have been
appealed to the Second Circuit. [Gar-
funkel, Wild & Travis represents the
P.C. in this case].

Neither Tort Claims Nor Punitive
Damages Lie Against Health
Insurer for Denial of Coverage 

Logan v. Empire Blue Cross and
Blue Shield , 2000 WL 1513149 (2d
Dep’t October 10, 2000). Defendant
Empire Blue Cross and Blue Shield
(“Empire”) was the health insurance
provider for each of several plain-
tiffs. The plaintiffs filed multiple
causes of action against Empire,
including breach of contract, fraud
and a demand for punitive damages,
stemming from Empire’s denial of
coverage for plaintiffs’ intravenous
Lyme disease treatments. 

At the heart of plaintiffs’ com-
plaint was Empire’s practice of revis-
ing its coverage policy concerning

various Lyme disease treatments
between 1992 and 1998. Plaintiffs
claimed that with each of the three
revisions that took place over that
time period, Empire intentionally
and “underhandedly raised the bar,”
making it more difficult for the
plaintiffs to obtain coverage for
expensive longer-term treatments. 

On appeal, the Second Depart-
ment upheld the motion court’s dis-
missal of all tort causes of action,
finding that the relationship between
Empire and the plaintiffs was gov-
erned by the contractual terms of the
insurance policy, and that the con-
tract “did not create a relationship
for which a duty is owed to the
plaintiff separate from the contractu-
al obligation.” The court rejected
arguments that Empire’s multiple
revisions of its coverage policy was
an attempt to fraudulently evade
payment of claims, finding instead
that such revisions represented an
attempt by Empire to remain current
with “the latest research and find-
ings within the medical community
concerning what is appropriate treat-
ment of a given medical condition.” 

The court also upheld dismissal
of the demand for punitive damages,
reasoning that “one of the necessary
elements in such a case is that the
defendant’s conduct must be action-
able as an independent tort.” Since
the court dismissed plaintiffs’ tort
claims, no claim for punitive dam-
ages would stand.

Physician License Revocation and
$90,000 Fine Upheld Even In
Absence of Patient Injury

Corines v. State Board for Pro-
fessional Medical Conduct , 700
N.Y.S.2d 303 (3d Dep’t 1999). After
15 days of hearings, Dr. Corines was
found guilty of negligent patient
care, record-keeping deficiencies,
false billings to insurance companies,
and misleading statements on hospi-
tal staff applications. The hearing
committee revoked the physician’s
license, assessed a fine of $90,000,
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and also revoked the certificates of
incorporation of his two medical
P.C.s. The physician commenced an
article 78 proceeding to challenge the
determination on multiple grounds.

The physician challenged the
Board’s interpretation of the defini-
tion of “negligence on more than one
occasion.” The state hearing panel
sustained 13 separate instances of
negligence, even though only eight
patients were at issue. The physician
argued that the Board improperly
aggregated separate and distinct acts
to conclude that he failed to provide
due care on a “particular occasion.”
The court held that the Board prop-
erly identified “petitioner’s care with
respect to a particular patient [as]
negligent and that the negligence
consisted of several misdeeds.”

The physician also challenged
the Board’s holding that he could be
found negligent based upon record
keeping violations. The court held
that “where there is a relationship
between inadequate record-keeping
and patient treatment, the failure to
keep accurate records may constitute
negligence.” Although the court
noted that there was conflicting testi-
mony on this issue, it held that “it is
the exclusive province of the hearing
committee to determine issues of
credibility.”

The physician also challenged
the Board’s jurisdiction on statute of
limitations grounds, arguing in part
that delay in bringing the case had
precluded him from introducing
beneficial testimony from a physi-

cian who had died. However, the
court held that absent actual preju-
dice, a statute of limitations defense
did not apply in this type of discipli-
nary proceeding.

Finally, the physician contended
that the penalty of revocation was
excessive, as no injury to patients
had been shown. The court dis-
agreed, noting that there is no legal
requirement that injury be estab-
lished before discipline can be
imposed. Under the “totality of the
offenses” sustained, the court found
the penalty in this case neither undu-
ly harsh nor excessive.

Hospital Not Liable for Negligent
Acts of Independent Contractor
Anesthesiologist

Robinson v. Jewish Hospital and
Medical Center of Brooklyn, 712
N.Y.S.2d 585 (2d Dep’t 2000). The
plaintiff sustained permanent
injuries during an operation per-
formed at defendant hospital when
an anesthesiologist negligently
administered general anesthesia to
her. The anesthesiologist was an
independent contractor, hired on a
part-time basis through Obstetrical
Anesthesia Service (OAS). The plain-
tiff sued the hospital for medical
malpractice, and the hospital com-
menced a third-party action against
a partner in OAS, for indemnifica-
tion and contribution, claiming that
he was vicariously liable for the
anesthesiologist’s negligence.

On appeal from trial of the hos-
pital’s third-party claim, the Appel-

late Division for the Second Depart-
ment cited the general rule that an
employer who hires an independent
contractor is not liable for independ-
ent acts of negligence by the contrac-
tor, except when the employer
knows or has reason to know that
the work of the contractor involves
special inherent dangers which the
employer should reasonably antici-
pate. The court found that public
policy is not served by applying the
inherently dangerous work excep-
tion to the provision of anesthesiolo-
gy services. Such work is an accept-
ed medical service provided by a
medical professional who is under a
duty to perform in accordance with
her legal and professional responsi-
bilities. In such circumstances, the
employer should not be required to
anticipate that a medical professional
hired as an independent contractor
would exercise his or her profession-
al judgment in a manner that is dan-
gerous.

Compiled by Leonard Rosen-
berg, Esq. Mr. Rosenberg is a part-
ner at Garfunkel, Wild & Travis,
P.C., a full-service health care firm
representing hospitals, health care
systems, physician group practices,
individual practitioners, nursing
homes and other health-related
businesses and organizations. Mr.
Rosenberg’s practice is devoted pri-
marily to litigation, including med-
ical staff and peer review issues,
employment law, disability discrim-
ination, defamation and directors’
and officers’ liability claims. 

REQUEST FOR ARTICLES
If you have written an article and would like to have it published in the Health Law Journal please submit to:

Professor Barbara L. Atwell or Professor Audrey Rogers
Pace University School of Law

78 North Broadway
White Plains, NY 10603

Articles should be submitted on a 3 1/2" floppy disk, preferably in WordPerfect 5.1 or 6.1 or Microsoft Word,
along with a printed original and biographical information, and should be spell checked and grammar checked.
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With the commencement of a
new session in January 2001, the New
York State Legislature will begin
focusing on a range of important
health care issues. Because this Janu-
ary marks the beginning of a new
two-year legislative session, bills
introduced during the prior two
years are not automatically carried
over and must be re-introduced. Even
though the Legislature begins on a
clean slate, a number of proposals
that have been under active consider-
ation in prior years can be expected
to emerge again in the upcoming ses-
sion:

1. Assisted Living

The question of whether and how
to regulate assisted living “look-
alike” facilities has been under dis-
cussion in the Capitol for at least two
sessions. The Governor has proposed
legislation that would create two
models of assisted living facilities: (1)
licensed programs, largely financed
with Medicaid funds, for the low-
income, most frail population; and (2)
registered facilities for the healthier,
private-pay population. The bill
imposes standards for residency
agreements and mandates certain dis-
closures to consumers. Licensed facil-
ities would be heavily regulated and
would be authorized to provide
home health care and personal care
directly. Registered facilities would be
subject to more limited regulatory
oversight. Personal care and home
health care could be provided on the
premises of a registered facility only
through certified or licensed agencies.
The bill would also eliminate the
public need requirement for the
establishment of new adult homes
and enriched housing programs. The
bill has not been introduced in the
Assembly, and, although it was intro-
duced in the Senate (during last ses-
sion), the bill never reached the Sen-
ate floor.

2. Prompt Payment

Late payments and payment
denials by health insurers have been

hot topics in the Legislature for sever-
al years. Health care providers main-
tain that reimbursement is improper-
ly withheld or denied all too
frequently. Health plans respond that
the late payments and denials are the
exception, rather than the rule, and
are generally attributable to poor
claim submissions by providers.

Last session, the two most com-
prehensive bills were introduced in
the Senate and Assembly to address
this problem. Both bills amend the
deadlines for prompt payment of
claims by health plans. The Assembly
bill reduces the time frame for pay-
ment of claims by health plans from
45 days to 15 days for electronically
submitted claims and to 30 days for
all other claims. The Senate bill
reduces the time frame to 30 days for
electronically submitted claims only.

Both bills provide relief from late
payment penalties for insurers who
meet a compliance standard. The
Assembly bill provides that a health
plan that pays 98 percent of its claims
in compliance with statutory require-
ments, and pays the remaining 2 per-
cent within 60 days of submission
together with statutory interest,
would not be in violation of the
prompt pay requirements, provided
that the outstanding 2 percent does
not constitute more than 5 percent of
the receivables owed by the insurer to
a particular health care provider. The
Senate bill exempts from enforcement
of the prompt pay requirements
health plans that pay 95 percent of all
“reasonably clear and clean claims.”
It defines a “clean claim” as one with-
out defects, supported by necessary
documentation and not requiring spe-
cial treatment.

Both bills also provide for a dis-
pute resolution mechanism to resolve
contested claims between health
plans and providers, although the
bills differ with respect to the details
of the mechanism and the disputes
that would be covered. In addition,
both bills set forth circumstances

under which a health plan’s prior
authorization of care is binding. And,
the Assembly bill sets a one-year
deadline for recouping payments
made to providers, except in cases of
fraud.

In addition to the prompt pay
and utilization review provisions, the
Assembly bill establishes a guaranty
fund to ensure the payment of claims
in the event that a plan becomes
insolvent and contains a number of
provisions intended to protect sub-
scribers in the individual market
from inappropriate denials and termi-
nations of coverage.

3. Empire Conversion

Empire Blue Cross/Blue Shield
has sought authorization from the
Insurance Department and the Attor-
ney General to convert to a for-profit
entity. In compliance with New
York’s Not-for-Profit Corporation
Law, Empire proposes to contribute
the value of the non-profit corpora-
tion to a charitable foundation dedi-
cated to health care. The Attorney
General maintains that Empire’s con-
version is barred by § 4301(j) of the
Insurance Law.

Legislation was introduced in the
Assembly and the Senate to permit
the conversion. Each bill sets forth
somewhat different road maps for
future conversions and effectively
grandfathers the Empire proposal. A
second Senate bill was introduced at
the request of the Governor that
would simply amend § 4301(j) to per-
mit conversions authorized by the
Insurance Department.

4. Prescription Drug Pricing

The escalating cost of prescrip-
tion drugs has placed mounting pres-
sure on lawmakers to regulate drug
prices. In the 2000 legislative session,
the Legislature expanded the state’s
EPIC program and considered several
proposals to limit the prices charged
for prescription drugs. One bill, intro-
duced in the Senate and the Assem-
bly would prohibit pharmaceutical

In the New York State Legislature
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manufacturers from selling drugs in
New York at a price higher than the
lowest price they charge anywhere
else. Other proposals would have
limited prices charged by pharmacies
and capitalized on the state’s pur-
chasing power to demand higher
drug rebates which, in turn, would be
allocated to pharmacies selling drugs
at the reduced prices. While none of
these bills reached the floor in their
respective houses last session, this
issue is likely to attract significant
attention in the next session.

5. CHIP Reauthorization

The Child Health Plus program
expires in June 2001. The contours of
the reauthorization will be one of the
most significant health issues of the
session. Debate will likely center
around the question of enrollment
and retention in the program, as well
as the mechanism for transitioning
Medicaid-eligible CHIP enrollees into
the Medicaid program without inter-
rupting coverage or care. In addition,
New York is designated to receive a
significant allocation of additional
unspent federal funds, which will
trigger consideration of how these
new funds might be spent.

6. Health Coverage for Low-
Income Immigrants

As part of the 1996 federal wel-
fare reform legislation, the federal
government withdrew its funding of
Medicaid coverage for many legal
immigrants. When New York enacted
its own welfare reform act, with two
narrow exceptions, it opted to pro-
vide Medicaid coverage only to those
immigrants for whom federal finan-
cial participation was available. While
Medicaid coverage is provided for
emergency care, many immigrants
who require post-acute outpatient
care or long-term care are essentially
uncovered. As a result, hospitals and
clinics that serve low-income commu-
nities are increasingly seeing unin-
sured immigrants who have no access
to primary care and no source of pay-
ment for chronic or catastrophic ill-
nesses. The Senate has not yet agreed
to Assembly proposals to restore
Medicaid coverage to immigrants.
Renewed efforts to address the issue
are likely to be initiated in the 2001
session.

7. Medicaid Buy-In for Disabled
Workers

In 1999, the federal government
enacted the Ticket to Work and Work
Incentive Improvement Act
(TWWIA). This legislation includes a
provision permitting states to imple-
ment programs that would enable
disabled workers to purchase Medic-
aid coverage on a sliding fee scale. In
the 2000 legislative session, the Work
and Wellness Act was introduced in
the Senate and Assembly to imple-
ment the new federal law. Although
the proposal was included in the con-
ference agreement on the budget,
lawmakers were unable to agree on
its fiscal impact and talks stalled.
Given the proposal’s bipartisan sup-
port, legislators are likely to take
action to implement the federal law
in New York during the 2001 session.

Compiled by James W. Lytle,
resident partner, and Ami
Schnauber, Legislative Coordinator,
from the Albany offices of Kalkines
Arky Zall and Bernstein, LLP. The
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practice to health care and govern-
ment relations.
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The New York Department of
Health has recently promulgated
these regulations of note:

Medicaid Payments for Inpatient
Hospital Services, Long-Term Care
Services, and Non-Institutional
Services 

Pursuant to Public Health Law §
2807(10), the Department of Health
proposed to amend Title XIX (Medic-
aid) State Plan for hospital inpatient
services to conduct a pilot reim-
bursement plan in order to fund
studies and activities to identify and
implement changes to health care
delivery systems. These changes will
be implemented to improve the fiscal
status of three financially distressed
hospitals. The proposed amendment
outlines the criteria used to select the
three hospitals. Effective: July 1,
2000. See N.Y. Register, June 28, 2000.

The Department of Health also
proposed to amend Title XIX (Medic-
aid) State Plan for hospital inpatient
services, long-term care services and
non-institutional services for the
time period from June 1, 2000
through August 31, 2000. The regula-
tions would change Medicaid per
diem rates of reimbursement for
inpatient psychiatric services; deter-
mine a statewide average to limit
total reimbursable base year admin-
istrative and fiscal services costs for
long-term care services; and increase
fee-for-service rates for non-institu-
tional services provided to Medicaid
patients by diagnostic and treatment
centers whose principal mission is to
service the developmentally dis-
abled. Effective date: July 1, 2000
through March 31, 2003. See N.Y.
Register, May 31, 2000. 

The Department of Health also
gave public notice of a proposal to
amend the Title XIX (Medicaid) State
Plan for non-institutional services.

The proposed amendment would
discontinue fee reimbursement of the
5.98% assessment on Medicaid net
patient service revenue received for
referred ambulatory clinical labora-
tory services of hospitals and diag-
nostic treatment centers and services
provided by freestanding clinical
laboratories. These amendments are
effective for visits made or services
performed on or after October 1,
2000. See N.Y. Register, September
20, 2000.

Reportable Communicable
Diseases

Amendment of Parts 2 and 23 of
Title 10 N.Y.C.R.R. This revision has
been promulgated by the Depart-
ment of Health to update the list of
communicable diseases that must be
reported to the Department of
Health. The list includes sexually
transmissible and nosocomial dis-
eases. These regulations include defi-
nitions of diseases, additions to the
list of diseases, and expansions to
the process through which physi-
cians report certain disease out-
breaks to the State Department of
Health. Expiration date: August 16,
2000. See N.Y. Register, May 31, 2000. 

Smoking Cessation Products

Emergency amendment of §
85.21 of Title 10 N.Y.C.R.R. and
amendment of § 505.3 of Title 18
N.Y.C.R.R. The Department of
Health promulgated these amend-
ments to make over-the-counter
smoking cessation products Medic-
aid reimbursable because many
smoking cessation and nicotine
replacement products are now avail-
able only over-the-counter. Filing
date: May, 15, 2000. Effective date:
May 15, 2000. See New York Register,
May 31, 2000.

CON Requirements for Acute
Care Beds and Major Medical
Equipment

Amendment of §§ 401.1 and
701.1 of Title 10 N.Y.C.R.R. by the
Department of Health. The purpose
of these amendments was to remove
from CON review the transfer of
beds and equipment within estab-
lished article 28 hospital networks.
Filing date: September 5, 2000. Effec-
tive date: September 20, 2000. See
N.Y. Register, September 20, 2000.

Patient Review Instrument (PRI)
Instructions

Emergency amendment of
§ 86-2.30 of Title 10 N.Y.C.R.R. The
Department of Health promulgated
these emergency amendments. The
amendments allow for new admis-
sion qualifiers in claiming medical
treatments on PRIs, which are
patient assessment forms filled out
by nursing homes, to provide the
basis for Medicaid reimbursement.
The amendments also are intended
to enable nursing facilities to provide
more responsive medical services by
allowing the use of a nurse practi-
tioner or physician assistant where a
physician is required. Filing date:
April 25, 2000. Effective date: April
25, 2000. See N.Y. Register, May 10,
2000.

Part-Time Clinics

Emergency amendment of §§
703.6 and 710.1 of Title 10 N.Y.C.R.R.
The Department of Health repealed
§§ 703.6 and 710.1 (c)(4)(ii), replaced
them with new §§ 703.6 and
710.1(c)(4), and added new §
710.1(c)(6)(v) to establish more stan-
dards for the operation of part-time
clinics under article 28 of the Public
Health Law. The regulations clarify
and enhance the requirements for
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part-time clinics, as well as require
prior limited review of all part-time
clinic sites. Section 703.6 outlines the
location and type of service, as well
as policy and procedure require-
ments for part-time clinics. Section
710.1(c)(4)(ii) outlines which propos-
als to add, relocate, or discontinue a
part-time clinic site of a medical
facility do not require an application.
Section 710.1(c)(6) outlines which
proposals to operate or relocate a
part-time clinic require prior review.
Filing date: August 15, 2000. Effec-
tive date: August 15, 2000. See N.Y.
Register, August 30, 2000. 

CON Applications

Amendment of §§ 600.3 and
710.5 of Title 10 N.Y.C.R.R. by the
Department of Health. The amend-
ments provide guidelines for amend-
ments to CON applications; that is,
changes to the application after the
Public Health Council has approved
an applicant, but prior to the actual
issuance of an operating certificate.
The amendments describe changes
such as an increase in basic construc-
tion costs; a change in location of the
site of construction; a change in the
applicant; and a change in the own-
ership interest of the land. The pur-
pose of these amendments is to sim-
plify the CON amendment process.
See N.Y. Register, July 26, 2000.

Nurse Practitioners, Licensed
Nurses, Midwives

Department of Health amend -
ment of §§ 12.2, 12.3, 12.13 and 23.4

of Title 10 N.Y.C.R.R. The amend-
ments were promulgated to provide
consistency between the regulations
and the amendments of article 140 of
the Education Law (Midwife Practice
Act) and article 139 of the Education
Law (Nursing). The amendments
changed provisions of 10 N.Y.C.R.R.
to more adequately reflect the scope
of practice for nurse practitioners,
and licensed nurses. The amend-
ments also add licensed midwives
and nurse practitioners as a provider
category within the regulations. Fil-
ing date: June 30, 2000. Effective
date: July 19, 2000. See N.Y. Register,
July 19, 2000.

Consensus rule making to
amend §§ 86-14.10, 405.3, 415.26,
444.23, 700.2, 751.6, 754.1, 754.2,
754.6, and 763.13 of Title 10
N.Y.C.R.R. Pursuant to the authority
vested in the State Hospital Review
and Planning Council and the Com-
missioner of Health by §§ 2803,
2803-b and 3612 of the Public Health
Law, the above sections were amend-
ed to bring the regulations in confor-
mance with amendments by reflect-
ing existing law. Conformity was
achieved by simple language correc-
tions, such as inserting the term
“licensed midwife” instead of “certi-
fied midwife” or “nurse midwife.”
See N.Y. Register, July 19, 2000.

Additions to the NHTSA
Conforming Products List

The Department of Health
adopted these emergency amend-
ments to §§ 59.1 and 59.4 of 10

N.Y.C.R.R. pursuant to § 1194(4)(c) of
the Vehicle and Traffic Law. The
amendments were adopted to enable
state law enforcement agencies to
use new breath testing devices
approved for use by National High-
way Traffic Safety Administration.
The purpose of the amendments is to
fortify and protect prosecutions for
alcohol-related offenses against legal
challenges. Filing Date: May 26,
2000. Effective Date: May 26, 2000.
See N.Y. Register, June 14, 2000.
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Approximately seven months ago,
the United States Supreme Court
decided the case of Pegram v.
Herdrich.1 The unanimous decision
delivered by Justice Souter held that
mixed eligibility (coverage) and treat-
ment decisions by physicians in a
health maintenance organization
(HMO) are not fiduciary decisions
under the Employee Retirement
Income Security Act of 1974 (ERISA).2

While the decision had the managed
care industry cheering, yet fearful of
increased state court lawsuits; legal
scholars ponder whether Pegram
stands for support of rationed care, or
a missed opportunity.

The salient facts are that petitioner
Pegram is a physician with Carle
HMO. The HMO owners are physi-
cians who provide prepaid medical
services to participants whose
employers contract with Carle to pro-
vide health care. Respondent Herdrich
was a beneficiary of health care by
Carle through her husband’s employ-
er, State Farm Insurance Company.

Respondent complained to peti-
tioner about pain in her abdomen.
Upon examination, petitioner discov-
ered an inflamed mass in respondent’s
abdomen. Despite the noticeable
inflammation, petitioner did not order
an ultrasound at a local hospital. Peti-
tioner decided that respondent should
wait eight days in order for an ultra-
sound to be performed at a facility
more than 50 miles away, but staffed
by Carle. Respondent’s appendix rup-
tured causing peritonitis.3

Respondent sued petitioner and
Carle in state court for medical mal-
practice. Later, respondent amended
her complaint to add two counts of
fraud. Petitioner responded that
ERISA preempted the new counts, and
removed the case to federal court.
Petitioner sought summary judgment
on both fraud counts, which the Dis-
trict Court granted for one count, but
respondent was granted leave to
amend the remaining fraud count.

Respondent alleged that the Carle
HMO rewarded its physician owners
for limiting medical care. Thus, such a
reward meant the medical services
received by respondent from the Carle
HMO constituted an inherent or antic-
ipatory breach of an ERISA fiduciary
duty. Because ERISA requires fiduciar-
ies to discharge their duties solely in
the interest of the participants and
beneficiaries with respect to a plan,4

respondent concluded that the Carle
HMO terms created an incentive to
make decisions in the physicians’ self-
interest, rather than in the exclusive
interests of plan participants.

Carle moved to dismiss the ERISA
count for failure to state a claim upon
which relief could be granted. The
District Court granted the motion,
whereupon respondent appealed to
the Court of Appeals for the Seventh
Circuit (“Seventh Circuit”). The Sev-
enth Circuit reversed the District
Court, and the United States Supreme
Court, as stated earlier, reversed the
Seventh Circuit.

A reading of Pegram highlights
two conundrums: (1) the “ethics” of
rationed care and treatment/payment
decisions; and, with regard to ERISA,
(2) the dichotomy between fiduciary
duties founded on the principles of
trust law, and the Hippocratic ideals
of always putting the patient’s interest
first. Justice Souter makes clear that
the very essence of an HMO is rationed
care. When a health plan denies pay-
ment or coverage for a treatment item,
such a decision is necessarily a treat-
ment decision if said payment deci-
sion directly impedes upon the care
the patient will be able to afford. The
Court recognizes that Congress creat-
ed HMOs, and that Congress, not the
judicial system, is better suited to
draw a line between good and bad
HMOs.5

As for the second conundrum,
there is no question that the ERISA
fiduciary cannot be equated with the
medical ethics standard/duty of put-

ting the patient’s best interest first
regarding treatment concerns. To be
sure, “(u)nder ERISA, . . . a fiduciary
may have financial interests adverse to
beneficiaries. Employers . . . can be
ERISA fiduciaries and still take actions
to the disadvantage of employee bene-
ficiaries, when they act as employers .
. . , or even as plan sponsors.”6 Thus,
there exists tension, or warring oppo-
sites, regarding an ERISA fiduciary,
and the undivided loyalty to a patient
demanded by medical ethics (a Hip-
pocratic ethic).

The erosion of public trust and
confidence in the medical community
due to managed care could lead to
legal challenges under the ERISA
statute for material plan information
to be specifically disclosed to partici-
pants.7 Perhaps this was a missed
opportunity by respondent in not
alleging such a claim in her lawsuit.
Our nation’s insistence on high quality
health care without treatment compro-
mises, and the concomitant desire to
control costs must find common
ground and consensus.

Endnotes
1. __U.S.__, 120 S. Ct. 2143, 147 L. Ed. 2d 164

(2000).

2. 29 U.S.C. §§ 1001-1461 (1994 ed. and Supp.
IV).

3. Supra. n.1 at 2147.

4. Supra. n.2 at § 1104(a)(1).

5. Supra. n.1 at 2150.

6. Id. at 2152.

7. Id. at 2153-54 n.8 (Respondent could have
alleged that the petitioner had a fiduciary
duty to disclose characteristics of the plan
and of those who provide services to the
plan, if that information affects beneficiar-
ies’ material interest.).
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New York’s Legal Framework for Preventing
Transmission of HIV by Infected Health Care Workers
By Henry M. Greenberg

HIV is a fragile virus that can be transmitted only
through blood and other bodily fluids.10 One way HIV
may be transmitted is through blood-to-blood contact
between an infected and uninfected person. Therefore, a
patient possibly could contract HIV from an infected
surgeon.11 For example, transmission might occur if an
infected surgeon bleeds into the patient’s open wound
after the surgeon suffers a skin puncture or cut while
using a sharp instrument, such as a needle or scalpel.12

But simply because we can hypothesize how trans-
mission could take place does not mean it will. Far from
it! CDC has estimated that, for any single procedure
performed by an HIV-infected care surgeon, the risk
that a patient will contract HIV is somewhere between 1
in 42,000 and 1 in 417,000.13 Others have estimated the
risk to be between 1 per 100,000 to 1 per 1,000,000 surgi-
cal procedures,14 and 1 in 28,000 to 1 in 500,000 per
hour of surgery. 15

These estimates are for surgeons who by the very
nature of their work enter surgical wounds with sharp
instruments during virtually every procedure they per-
form. The activities of most other health care workers—
particularly those not involved in any type of invasive
procedures—pose even smaller risks.16 Indeed, a CDC
study performed on more than 20,000 patients treated
by 57 infected health care workers revealed that not a
single patient was infected due to the treatment.17

Thus, after over 20 years of experience with the
AIDS epidemic and millions of procedures, the scientif-
ic evidence proves that the risk of patients becoming
infected with HIV based on transmission from an
infected health care worker is vanishingly slight. As one
doctor has put it: “The risk of dying from being hit by
lightning in New York is clearly greater than this risk of
transmission.”18

Science teaches us another important fact: health
care workers with HIV often remain in good health for
many years after becoming infected. An HIV-infected
worker, who is otherwise healthy, probably has at least 8
to 10 years of good health from when the initial infec-

In 1985, the federal Centers for Disease Control &
Prevention (CDC) issued a report1 whose repercussions
continue to be felt. CDC then theorized that infected
health care workers2 can transmit the Human Immuno-
deficiency Virus (HIV)3 to patients. HIV is the generally
recognized cause of the disease known as Acquired
Immunodeficiency Syndrome (AIDS).4

Before long the risk of HIV transmission from
health care workers to patients moved from scientific
theory to fact. In 1990, CDC announced it was investi-
gating the cause of HIV infection of Kimberly
Bergalis—a woman who allegedly acquired the virus
from her dentist, Dr. David Acer, while having two
molars extracted.5 Ultimately, CDC concluded Dr. Acer
had transmitted HIV to Ms. Bergalis as well as five
other patients.6

A vast literature emerged in the wake of the Acer
case. In law reviews and medical journals scholars
jousted (and still do) over related issues such as dis-
crimination, liability, informed consent, privacy, and
confidentiality. These are not only matters of academic
concern, however; they have drawn the attention of
policymakers, too. In fact, in 1991 CDC developed pub-
lic health guidelines concerning the practice of certain
HIV-infected health care workers,7 followed by federal
legislation requiring states to adopt CDC’s guidelines
or equivalent standards.8

In response, New York fashioned a comprehensive
legal framework to enhance the safety of patients treat-
ed by HIV-infected health care workers and protect
such workers against discrimination. Here I venture to
summarize that framework—and, in so doing, show
how New York has balanced the interests of patients
and providers. 

I. What Science Teaches
Given that the first duty of health care workers is to

“do no harm,”9 there are two questions, the answers to
which form the foundation of New York’s legal struc-
ture: Do HIV-infected health care workers put patients
or co-workers at risk of contracting the virus? Are these
infected health care workers able to perform their
health care-related duties?

Policymakers turned to science for answers to these
questions. What they learned, first and foremost, is that
the risk of transmission of HIV through medical and
dental procedures is remote and largely preventable. 

“But simply because we can hypothesize
how transmission could take place does
not mean it will. Far from it!”



tion was dated.19 This is particularly significant, given
that there are presumably many such people now work-
ing (knowingly and unknowingly) at health care facili-
ties throughout the nation.20

In view of these scientific lessons, a few more ques-
tions leap to mind: Should the rights of patients to
refuse to subject themselves to the remotest of risks
trump the rights of health care workers to practice pro-
vided their skills remain unimpaired? Do we want to
eliminate highly trained, qualified persons with disabil-
ities from jobs they are competent to safely perform?21

New York law answers these questions in the nega-
tive. Our statutes and regulations pay homage to the
principle that people who invest so much time and
effort to become health care workers should have the
right to work in their field, as long as they can perform
their jobs well and not put others at unreasonable risk.
The public interest is best served by retaining trained,
able health care workers, rather than allowing remote
risks justify discrimination.

II. What the Law Provides
We turn now to the legal structure New York has

put in place to enhance patient safety and guard against
discrimination of infected health care workers.

A. Mandatory Infection Control Training for
Health Care Workers

There is general agreement among public health
officials that the most effective means of preventing
HIV infection in health care settings is through rigorous
adherence to “universal precautions” and other scientif-
ically accepted infection control practices.22 Universal
precautions are measures taken in health care settings
to prevent transmission of HIV by decreasing the
opportunity of blood-to-blood exposure between work-
ers and patients (i.e., appropriate use of hand washing,
protective barriers, and care in the use and disposal of
needles and other sharp instruments).23

In 1992, New York enacted legislation providing
that, once every four years, all licensed health care pro-
fessionals should complete a course of study in univer-
sal precautions and infection control to prevent trans-
mission of HIV. 24 Required courses—tailored to the
infection control training needs of specific types of

work—include work practices and engineering controls,
universal precautions, and disinfection and sterilization
procedures.25 Course content must be approved by the
New York State Department of Health (DOH) and/or
the New York State Education Department (SED).26

Physicians, physician assistants and specialist assis-
tants must submit to DOH proof of completion of the
required training;27 dentists, registered and licensed
nurses, optometrists, podiatrists, and dental hygienists
must provide such proof to SED.28 Health professionals
with hospital privileges should present the necessary
documentation to the hospital (in lieu of DOH or SED)
during the process of renewing hospital privileges.29 A
waiver of the required training may be granted by
DOH and SED to those demonstrating it is unnecessary
due to the nature of their work or have met criteria for
equivalency. 30

Further, licensed health care facilities are responsi-
ble for training their staffs in infection control tech-
niques.31 Training should be provided by facilities to
health care workers in infection control techniques,
including engineering and work practice controls, uni-
versal precautions, and work practices that help pre-
vent needle-sticks or other injuries and splashes of
blood and body fluids.32

B. Enforcement of Infection Control Standards

The law ensures not only that strict infection prac-
tices are taught to health care workers, but also that
they are followed. 

DOH and SED regulations describe scientifically
accepted barrier precautions and infection control prac-
tices as standards of professional medical conduct for
licensed health professionals.33 Under these regulations,
universal precautions must be used in all situations
where there is potential for the transmission of infec-
tions.34 Charges of professional misconduct may be
brought against licensed health professionals who fail
to either comply with these regulations or ensure per-
sons under their supervision comply. 

Likewise, all licensed health care facilities are
responsible for implementing and enforcing a program
for the prevention of circumstances which could result
in employees or patients becoming exposed to blood or
body fluids which could put them at “significant risk of
contracting or transmitting HIV infection.”35 Such pro-
grams must provide appropriate equipment and sup-
plies and make provisions for enforcing the proper use
by staff of universal precautions and other infection
control practices.36 Additionally, facilities where inva-
sive procedures are performed should provide appro-
priate staff with policy guidelines for the prevention of
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dures for the management of individuals who are
exposed to blood or body fluids “under circumstances
which constitute significant risk of transmitting or con-
tracting HIV infection.”47 Such procedures should con-
tain at least three elements: (1) a system for reporting to
a designated individual in the facility when workers are
exposed to a significant risk of transmitting or contract-
ing HIV infection;48 (2) a mechanism for evaluating
whether practice limitations ought to be imposed on
workers;49 and (3) assurances for the protection of confi-
dentiality.50

DOH has elaborated on these requirements in writ-
ten guidelines.51 Institutional evaluations of individual
workers known to be infected with HIV should be
based on the guidelines and involve consultation with
experts who can provide a balanced perspective.52

The premise of a facility’s evaluation process must
be that HIV infection, standing alone, is not a sufficient
justification to limit a health care worker’s professional
duties. As long as they are physically and mentally able
to work, adhere to basic infection control practices, and
have not been linked to HIV transmission in the work-
place, there should be no restrictions on job duties.53

Accordingly, a decision to impose practice limita-
tions, modifications or restrictions is warranted where
workers pose a significant risk of transmitting infection
through an inability to meet basic infection control stan-
dards or if they are functionally unable to care for
patients.54 For instance, a nurse with open, weeping
wounds cannot by definition meet basic infection con-
trol standards. Nor can a surgeon who is significantly
impaired by reason of HIV dementia be expected to
perform at accepted standards in the operating room.55

Any limitation of work practice must seek to
impose the least restrictive alternative.56 When facilities
impose practice limitations, they should periodically
monitor and reevaluate workers on a case-by-case basis,
involving their personal physicians in the process.57

Facilities should offer these workers supplementary
voluntary education and training in improving infec-
tion control practices in specific medical, nursing and
dental procedures.58

HIV transmission during such procedures, and guide-
lines for improving infection control practices, where
indicated.37

Failure to comply with these requirements may
result in DOH citation, potential fines, and/or other
disciplinary action against the facility. Patient or
employee complaints regarding lax infection control
practices in a facility will prompt a DOH investigation. 

C. Promoting Voluntary HIV Testing

Article 27-F of the New York Public Health Law,
commonly known as the AIDS Confidentiality Law,38

with narrow exceptions, prohibits HIV testing of any
citizen without written, informed consent.39 The law
also places severe limits on the disclosure of confiden-
tial HIV information40 and imposes civil and criminal
penalties on anyone who unlawfully discloses such
information.41 The theory behind the law—questioned
by some—is that infected individuals will only come
forward and engage the health care system through vol-
untary testing accompanied by the protection of confi-
dentiality. 42

The protections of article 27-F extend to HIV-infect-
ed health care workers and, thus, prohibit the involun-
tary or coerced testing by health care facilities of their
employees. The law effectively creates a presumption
that voluntary testing of workers—without fear of dis-
closure or discrimination—is the most effective means
of encouraging those at risk for HIV to learn their HIV
infection status.43 Consistent with this presumption,
facilities should provide information to their staffs on
HIV risk factors and the availability of voluntary testing
and counseling, and instruct those who have personal
and occupational risks of exposure about the value of
knowing their HIV status.44

D. Establishing Processes for Evaluating Infected
Health Care Workers

All licensed health care facilities are responsible for
ensuring their employees do not have impairments
related to HIV infection which interfere with job per-
formance or pose a risk to patients.45 To assist facilities
in discharging this responsibility while ensuring the fair
treatment of health care workers, the law establishes
processes for the evaluation of workers when they vol-
untarily disclose their positive HIV status to facilities or
when it otherwise becomes known.46 These processes
offer a framework for evaluating workers and making
decisions about their employment, by attention to func-
tional abilities and infection control competence. 

1. DOH Regulations and Guidelines

Under DOH regulations and guidelines, facilities
are responsible for establishing and maintaining proce-

“The theory behind the [AIDS
Confidentiality] law—questioned by
some—is that infected individuals will
only come forward and engage the
health care system through voluntary
testing accompanied by the protection
of confidentiality.”



Additionally, facilities should make known to their
staffs the procedures they use for evaluating practice
limitations for workers infected with HIV. These work-
ers should be encouraged to seek periodic evaluation
for functional limitations that could significantly com-
promise quality care, and to inform the facility when
there is a significant risk of compromised patient care
or when re-evaluation is appropriate.59

2. State-Appointed Review Panel

Any health care worker believing that, owing to
HIV-infection status, his or her employment has been
restricted or terminated without just cause, may file a
complaint with the New York State Division of Human
Rights.60 In addition, the worker may ask for a second
opinion from a DOH review panel pursuant to article
27-DD of the Public Health Law.

Enacted by the Legislature in 1992, article 27-DD
establishes in DOH an advisory Panel whose purpose is
to provide timely advice and consultation to HIV-infect-
ed health care workers voluntarily seeking review of
the risk of HIV transmission to others through the
workplace, and to recommend practice limitations,
modifications or restrictions where the evidence sug-
gests there is a significant risk to patients.61 In addition
to providing a second opinion for the worker dissatis-
fied with a facility evaluation, the Panel can function as
a primary evaluation resource for the worker who is not
affiliated with a facility. 62

The Panel is composed of three to five members,
including a public health official, an infectious disease
expert, and an expert in infection control or epidemiolo-
gy. For the purpose of the Panel’s deliberations on a
specific case, an individual from the infected worker’s
area of practice and the individual’s private physician
may be asked to serve as Panel members.63

A worker seeking the Panel’s review must be
advised of the Panel’s authority to: investigate; recom-
mend practice restrictions or modifications; advise facil-
ities of such restrictions; and refer cases to professional
licensing, registration and certification boards when
compliance with the Panel’s recommendations cannot
be determined or does not occur. 64 If the worker is affil-
iated with, or employed at, a facility licensed by DOH,
the Panel may evaluate and advise the worker only

after the facility has completed its review of the work-
er’s scope of practice.65

The Panel’s evaluation process shall consider com-
prehensive medical criteria, including: physical and
mental impairments interfering with the worker’s abili-
ty to provide quality care; the worker’s susceptibility to
infectious diseases; the presence of exposed, exuding or
weeping lesions; the worker’s history of compliance
with infection control guidelines; and the type of inva-
sive procedures performed by the worker.66 Only when
evidence indicates the worker’s practice poses a signifi-
cant risk of harm to patients must the Panel make
appropriate recommendations. These recommendations
must be least restrictive with respect to the worker’s
practice, including, but not limited to, training or moni-
toring, or if necessary reassignment or practice restric-
tions.67

To protect the confidentiality of information con-
cerning the HIV-infected worker, the information and
decisions of the Panel are generally not subject to dis-
closure, with only a few exceptions.68 One exception,
applicable to institutionally based workers, permits the
Panel to request information from the facility about the
worker’s practice so the Panel can conduct an adequate
evaluation.69 The Panel may also disclose information
to appropriate professional disciplinary bodies, upon
finding the worker failed to comply with the Panel’s
recommendations or “compliance cannot be determined
by the Panel after reasonable effort.”70

If the Panel recommends practice limitations, the
worker shall provide written assurance to the Panel that
all health facilities where she practices are informed
and shall identify the person or persons at the facilities
so informed. If assurance is not forthcoming, the Panel
will inform the facilities.71 Within all facilities, the nor-
mal rules of confidentiality apply. 72

Notably, although article 27-DD has been on the
books for several years, DOH has never received a
request by a worker to have her case reviewed by the
Panel. 

3. Enforcement of Practice Restrictions

Health care facilities are responsible for enforcing
the practice limitations they recommend to their
employees.73 Similarly, if the State-appointed review
Panel recommends practice limitations for a communi-
ty-based health care worker, the Panel may periodically
monitor and reevaluate the worker, with the worker’s
consent, at a frequency and through a mechanism to be
determined by agreement between the worker and the
Panel.74 If the worker does not follow the recommended
practice restrictions or if compliance is uncertain, the
Panel may notify the appropriate state disciplinary bod-
ies and the worker may be charged with professional
misconduct.75
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rience “AIDS phobia” in the health care setting, despite
the demonstrably low risk of HIV transmission by
health care workers to patients. New York, however,
has resisted the temptation of succumbing to such
unsubstantiated fears and constructed a legal frame-
work on a firm foundation of scientific evidence.90
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ing DOH licensed facilities to implement and enforce a program
which includes use of scientifically accepted preventive prac-
tices in appropriate circumstances).

34. Cahill v. Rosa, 89 N.Y.2d 14, 24, 674 N.E.2d 274, 278, 651 N.Y.S.2d
344, 348 (N.Y. 1996) (citing N.Y. Comp. Codes R. & Regs. tit. viii,
§ 29.2 (a)(13) (SED regulations)); N.Y. Comp. Codes R. & Regs.
tit. x, § 92-2.1(a) (DOH regulations).

35. N.Y. Comp. Codes R. & Regs. tit. x, § 400.20(a)(2); DOH, Policy
& Guidelines, supranote 14, at 3; see also N.Y. Comp. Codes R. &
Regs. tit. x, § 415.19 (requiring health care facility to establish
and maintain an infection control program). Under DOH’s regu-
lations, three factors are necessary to create a “significant risk of
contracting or transmitting HIV infection”: “(1) the presence of a
significant risk body substance; (2) a circumstance which consti-
tutes significant risk for transmitting or contracting HIV infec-
tion; and (3) the presence of an infectious source and a nonin-
fected person.” N.Y. Comp. Codes R. & Regs. tit. x, § 63.9(a).
Circumstances constituting a “significant risk of transmitting or
contracting HIV infection” include: 

(1) sexual intercourse (vaginal, anal, oral) which
exposes a noninfected individual to share blood,
semen or vaginal secretions of an infected individ-
ual; (2) sharing of needles and other paraphernalia



worker at least annually for their ability to work without danger
to patients. Id. § 405.3(b)(10), (b)(11).

46. See DOH, Policy & Guidelines, supra note 14, at 1.

47. N.Y. Comp. Codes R. & Regs. tit. x, § 400.20(a)(2); see id. § 415.19
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tracting HIV infection”). See generally, AIDS Institute, HIV Pro-
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48. N.Y. Comp. Codes R. & Regs. tit. x, § 400.20(a)(2)(i); DOH, Poli-
cy & Guidelines, supra note 14, at 3.

49. N.Y. Comp. Codes R. & Regs. tit. x, § 400.20(a)(2)(ii). 

50. Id. § 400.20(a)(2)(iii).

51. See DOH, Policy & Guidelines, supra note 14.

52. Such experts include an infectious disease physician and/or
hospital epidemiologist with an understanding of HIV, a repre-
sentative from the infected health care worker’s practice area,
and the personal physician of the infected worker. DOH, Policy
& Guidelines, supranote 14, at 3.

53. New York State Department Of Health, Recommendations For
The Management Of Communicable Diseases Among Employ-
ees In Health Care Facilities, Memorandum 94-32, at 12 (1994)
(hereinafter “DOH, Management Of Communicable Diseases”);
DOH, Policy & Guidelines, supra note 14, at 3.

54. See DOH, Medical/Dental Procedures, supra note 22, at 2; DOH,
Management Of Communicable Diseases, supra53, at 6. See also
N.Y. PUB. HEALTH § 2661(4) (McKinney 1993) (State-appointed
review board may only impose practice limitations where work-
er’s practice imposes risk of harm to patients).

55. DOH, Policy & Guidelines, supranote 14, at 1. Factors that may
have a bearing on potential limitation, modification or reassign-
ment of duties for all health care workers, including health care
workers with HIV infection, include the following:

1. Illness that may interfere significantly with the
health care worker’s ability to provide quality
care. Both physical and mental competence are to
be considered.

2. The immunologic status of the health care
worker and susceptibility to infectious diseases.

3. The presence of exudative or weeping lesions.

4. Functional inability to perform assigned tasks
or regular duties.

5. Documentation or evidence of previous trans-
mission of bloodborne pathogens, including
[Hepatitis B virus].

6. Noncompliance with established guidelines to
prevent transmission of disease.

DOH, Policy & Guidelines, supranote 14, at 3; see also infranotes
66 to 67 and accompanying test (discussing factors which would
be utilized by State-appointed review Panel when deciding
whether practice limitations ought to be imposed on health care
workers).

56. DOH, Medical/Dental Procedures, supranote 22, at 2; see also
N.Y. Pub. Health Law § 2761(1) (McKinney 1993).

57. See DOH, Policy & Guidelines, supra note 14, at 4. “Such reeval-
uation should consider the worker’s adherence to universal pre-
cautions and other infection control practices. Incident and
operative reports should be reviewed for the occurrences of nee-
dle sticks, scalpel cuts or other injuries.” Id.

58. Id.

59. Id. at 3.

60. The New York State Division of Human Rights is charged with
enforcing New York’s Human Rights Law, which proscribes cer-
tain discriminatory practices in employment. See N.Y. Exec. Law
art. 15 (McKinney 1996). In particular, the Human Rights Law
makes it an unlawful discriminatory practice for health care
facilities, because of an employee’s disability, to refuse to
employ or discharge such employee or discriminate against
them in compensation or in the terms, conditions or privileges
of employment. N.Y. Exec. Law § 296(1) (McKinney 1996); see
also Arnot Ogden Memorial Hospital v. State Div. of Human Rights,
67 A.D.2d 543, 546, 416 N.Y.S.2d 372, 373-74 (N.Y. App. Div.
1979) (upholding Division of Human Rights’ determination that
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patients); Cahill v. Rosa, 89 N.Y.2d 14, 674 N.E.2d 274, 651
N.Y.S.2d 344 (N.Y. 1996) (holding that private dental offices are
places of public accommodation subject to human rights law
and that dentists in private practice were guilty of unlawful dis-
criminatory practice because they failed to treat patients who
were known or suspected to be HIV-positive). Similarly, HIV
infection constitutes a disability under the Americans with Dis-
ability Act of 1990, which prohibits discrimination against any
individual “on the basis of disability in the . . . enjoyment of the
. . . services . . . of any place of public accommodation by any
person who . . . operates [such] a place.” 42 U.S.C. § 12182(a);
Bragdon v. Abbott, 524 U.S. 624, 630-47 (1998).

61. N.Y. Pub. Health Law §§ 2660, 2661 (McKinney 1993); DOH,
Policy & Guidelines, supranote 14, at 4. The Panel also has juris-
diction to assist workers infected with Hepatitis B. Id. 

62. Id. 

63. N.Y. Pub. Health Law § 2760(1) (McKinney 1993).

64. Id. § 2661(1), (4). 

65. Id. § 2661(1). 

66. Id. § 2661(2). 

67. Id.

68. Id. § 2661(4). 

69. Id. §§ 2661(1), 2782(9).

70. Id. § 2661(5). 

71. Id. § 2661(3).

72. DOH, Medical/Dental Procedures, supranote 22, at 4.

73. See N.Y. Comp. Codes R. & Regs. tit. x, § 400.21(a)(2) (requiring
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74. N.Y. Pub. Health Law § 2761(3) (McKinney 1993).

75. Id. § 2761(4). 

76. Compare, e.g., Michael L. Closen, HIV—AIDS Infected Surgeons
and Dentists and the Medical Profession’s Betrayal of Its Responsibili-
ty to Patients, 41 N.Y.L. Sch. L. Rev. 57 (1996), with Marc E.
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Rev. 141 (1996).

77. See, e.g., Barbara Gerbert et al., Physicians and Acquired Immunod-
eficiency Virus in Medical Practice, 262 JAMA 1969, 1971 (1989)
(reporting that 80% of patient-respondents believed physicians
infected with HIV should inform their patients of their HIV-pos-
itive status).
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83. DOH, Policy & Guidelines, supra note 14, at 4; see also 10 N.Y.
Comp. Codes R. & Regs. tit. x, § 400.20(2)(iii) (requiring facility
to assure the confidentiality of persons exposed to HIV).

84. See supra notes 38 to 44 and accompanying text (discussing N.Y.
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85. See generally, Stephen B. Joyce, The Consequences of Disclosure:
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cian, 40 Hospital & Health Services Administration 457 (1995)
(discussing one hospital’s response upon learning that an emer-
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88. See DOH, Policy & Guidelines, supra note 14, at 4. 

89. See School Board v. Arline, 480 U.S. 273, 284 (1987) (“Few aspects
of a handicap give rise to the same level of public fear and mis-
apprehension as contagiousness.”).

90. So science has prevailed, and that is as it should be. See id. at 288
(“courts normally should defer to the reasonable medical judg-
ments of public health officials”). But science is not static; it’s a
work in progress. How we interpret scientific facts can evolve
over time in response to societal changes. And with each new
scientific discovery that alters our understanding of the physical
world, there may be cause to revisit applicable areas of law. See
generally, Ludwik Fleck, Genesis And Development Of A Scien-
tific Fact 102 (University of Chicago Press ed. 1979) (“[E]very
fact reacts upon many others. Every change and every discovery
has an effect on a terrain that is virtually limitless. It is charac-
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professionals to disclose to patients information that a reason-
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2805-d (McKinney 1993). 

80. DOH, Medical/Dental Procedures, supranote 22, at 4. It should
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employment or professional duties in a medical or dental office
or in a regulated facility or if the person is an emergency
response worker. See N.Y. Comp. Codes R. & Regs. tit. x, §
63.8(m). Disclosure to a health care worker who may have been
exposed to HIV by a patient will be made if an evaluation indi-
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Health Care Financing Transactions:
Recent Developments
By Leslie J. Levinson and Gerard S. Catalanello

A. Introduction
Two fundamental issues continue to create uncer-

tainty and debate in the credit markets for financing
health care providers: 1) whether a health care provider
may assign to a lender as collateral its interest in receiv-
ables due from insurers; and 2) whether any assignment
of receivables due from insurers may be perfected by
compliance with article 9 of the Uniform Commercial
Code (UCC). Indeed, given the failure of many health
care providers in recent years,1 the debate and uncer-
tainty surrounding two issues has only heightened, par-
ticularly in the bankruptcy context where secured trans-
actions are intensely scrutinized and the stakes are
extremely high. Most importantly, the uncertainty sur-
rounding these issues has invariably had, and continues
to have, a negative impact on the amount and terms of
secured credit available to health care providers. How-
ever, recent revisions to the UCC, along with a recent
decision from the United States Bankruptcy Court for
the District of Massachusetts2 could facilitate greater
certainty in this area, which will hopefully help create a
better atmosphere for credit facilities generally in the
health care industry.

B. Background: Assignment of Health
Care Receivables and the UCC

Pursuant to federal statutes, health care providers
are prohibited from assigning the right to receive pay-
ment from the federal government.

The three relevant federal anti-assignment statutes
provide as follows:

No payment which may be made to a
provider of services under this sub-
chapter for any service furnished to an
individual shall be made to any other
person under an assignment or power
of attorney. 3

No payment under this part for a serv-
ice provided to any individual shall . . .
be made to anyone other than such
individual or . . . the physician or other
person who provided the service.4

A State plan for medical assistance
must–(32) provide that no payment
under the plan for any care or service
provided to an individual shall be
made to anyone other than such indi-

vidual or the person or institution pro-
viding such care or service, under an
assignment or power of attorney or
otherwise.5

The legislative history reveals that the primary
intent behind the enactment of the federal anti-assign-
ment statutes was to prevent “factoring” agencies from
purchasing governmental accounts receivable
(Medicare and Medicaid) at a discount and then collect-
ing on the right of payment or submitting a claim for
payment under the applicable reimbursement
program.6 However, while this may have been the
intention, the restrictions imposed by these provisions
created the impression that there was a strict, if not
absolute, prohibition against any assignment of health
care receivables under a loan agreement or similar
financing arrangement. In 1986, a key decision inter-
preting the federal anti-assignment provisions was ren-
dered by the United States Court of Appeals for the
Fifth Circuit which provided some comfort to health
care providers and lenders.

In Wilson v. First National Bank, Lubbock, Texas (In re
Missionary Baptist Foundation of America, Inc.),7 the court
was confronted with the issue of whether a health care
provider’s grant of a security interest in its Medicaid
reimbursement payments to its lender as collateral for a
line of credit was valid and enforceable in the health
care provider’s subsequent bankruptcy proceeding.
Specifically, following Missionary Baptist’s bankruptcy
filing, the bankruptcy trustee commenced an action
against the bank alleging, among other things, that the
grant of a security interest in the Medicaid accounts
receivable to the bank was invalid in view of 42 U.S.C. §
1936(a)(32).8 The bankruptcy court rejected the argu-
ment and dismissed the trustee’s complaint on all
accounts. On appeal, the Fifth Circuit affirmed the
bankruptcy court’s ruling on this issue.9 The court stat-
ed as follows:

Viewed in terms of the federal stan-
dard, the Bank’s reimbursement agree-
ment with the Debtor passes muster. 42
U.S.C. § 1396a(32) provides that ‘noth-
ing in this paragraph shall be construed
. . . to preclude an agent of [the person
or institution providing the care or
service involved] from receiving any
such payment’ so long as a ‘factoring’
arrangement is not used.10
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C. East Boston Neighborhood, Capital
Home Care and Changes to Article 9:
A Path to Clarity?

In In re East Boston Neighborhood Health Center Corpo-
ration,20 the debtor was a company that provided health
services to residents of East Boston both before and
after its Chapter 11 bankruptcy filing. Shortly after the
bankruptcy filing, the Committee of Unsecured Credi-
tors (the “Committee”) commenced an action challeng-
ing, among other things, the validity and perfection of
the liens held by bondholders and a bank in the
debtor’s claims for reimbursement from public and pri-
vate insurers (the “Health Insurance Claims”). If these
liens were found to be invalid, these receivables would
then be available for other creditors of East Boston. In
support of its complaint, the Committee argued that: 1)
the respective security agreements did not grant securi-
ty interests in the Health Insurance Claims; 2) any such
grant was not properly perfected because article 9 of
the UCC did not apply to the Health Insurance Claims;
and 3) the federal anti-assignment statutes prohibited
an assignment of the Health Insurance Claims to the
defendants.21 The court addressed each argument seri-
atim.

First, with regard to the language of the security
agreements at issue, the court found that the language
contained in the documents was sufficiently broad to
encompass the Health Insurance Claims.22 Second, the
court addressed the Committee’s argument that
§ 9-104(g) of the UCC excludes the Health Insurance
Claims from article 923 and rejected the argument. In so
doing, the court adopted the defendants’ position, and
stated as follows:

The Debtor’s [East Boston] claims
against its patients for services ren-
dered and goods sold (the “patient
accounts”) are ‘accounts’ within the
meaning of § 9-106; and the Debtor’s
claims against the Health Insurers for
payment of such accounts are proceeds
of the patient accounts within the
meaning of § 9-306(1). Both Medford
and the Bondholder Defendants have
security interests in the Debtor’s
accounts. Medford’s security interest
expressly extends to proceeds of
accounts; the Bondholder Defendants’
security interest, though not expressly
extended to proceeds of accounts,
nonetheless continues in such accounts
by operation of law.24

The court then reviewed the facts as determined by
the bankruptcy court and noted, in relevant part, that
there was no evidence that the bank was acting as a
“factor,”11 and that the monies were initially deposited
into Missionary Baptist’s account at the bank and then
immediately removed by the bank and credited to the
line of credit.12 Applying these facts to the federal stat-
ue, the court held that “[t]here is nothing in these
arrangements to suggest a violation of 42 U.S.C. §
1396(a)(32).”13

The holding in Missionary Baptist , that the federal
anti-assignment provisions contained in 42 U.S.C. §
1396(a)(32) did not prohibit the assignment of health
care receivables to a bank as collateral for a loan, was
widely embraced by the financial markets and by other
courts as well. 14 However, Missionary Baptist did not
discuss the enforcement of a security interest in health
care receivables and placed great emphasis upon the
fact that the government paid the monies directly to the
health care provider, and not the lender. Thus, accord-
ing to Missionary Baptist , the existence of a valid securi-
ty interest in health care receivables depends upon,
among other things, the mechanism employed for col-
lecting such receivables.15

Additionally, neither Missionary Baptist nor its prog-
eny directly addressed the important distinction
between a valid grant of the security interest in the
health care receivables and the perfection of such interest
in said receivables. Clearly, absent a perfected security
interest, a lender is in no better position than other
unsecured creditors, an issue of particular importance
in a bankruptcy setting. Fueling this confusion is the
current version of § 9-104(a)(g) of the UCC,16 which
provides as follows:

This Article does not apply

(g) to a transfer of an interest or claim
in or under any policy of insurance or
contract for an annuity including a
variable annuity, except as provided
with respect to proceeds (Section 9-306)
and priorities in proceeds (Section
9-312).17

One could read this section as exempting from arti-
cle 9 a security interest in the claims of a health care
provider to payment under insurance policies which
cover patients who received services from the health
care provider. 18 However, health care providers and
lenders should be comforted by certain revisions to the
UCC which will become effective in many states after
July 1, 2001 (discussed below)19 and a recent ruling by
the United States Bankruptcy Court for the District of
Massachusetts.



Further, the court found that there was nothing in
the UCC’s definitions of “accounts” and “proceeds”
that excluded insurance claims. Accordingly, the court
concluded that the Health Insurance Claims were pro-
ceeds of accounts within the meaning of article 9.25 The
court also addressed and rejected the Committee’s
argument that the Health Insurance Claims are except-
ed from article 9 because they are “claims under poli-
cies of insurance” within the meaning of § 9-104(g) of
the UCC. The court reasoned that: 1) the Health Insur-
ance Claims clearly fall within the definition of “pro-
ceeds” under § 9-306(1); and 2) the Committee’s argu-
ment that only insurance claims payable by “loss or
damage” are proceeds under § 9-306(1) was misplaced.
In this regard, the court stated that the second sentence
of § 9-306(1), which states that “insurance payable by
reason of loss or damage to the collateral is proceeds,”
was meant to be inclusive, and “not to exclude insur-
ance claims that are payable by reason other than loss
or damage to the collateral.”26 Concluding this section
of the opinion, the court stated as follows:

The Debtor’s Health Insurance Claims
are proceeds within the meaning of that
sentence. Therefore, Article 9 applies to
the Defendants’ security interests on
those claims; and, having been perfect-
ed in accordance with Article 9, those
security interests are perfected and
enforceable against the estate.27

Having determined that article 9 governed the per-
fection of the security interests in the Health Insurance
Claims, the court then dismissed the Committee’s argu-
ment that the federal anti-assignment provisions pro-
hibited the assignment of the claims at issue.28 In this
regard, the court reasoned as follows:

By prohibiting the governmental insur-
er from making payment on the receiv-
ables to anyone other than the Debtor,
the statutes may impair the Defen-
dants’ ability to seek payment on the
receivables from the governmental
insurer without the provider’s coopera-
tion, but that cooperation may well be
available, and the statutes do not
impair the Defendants’ ability to
enforce their security interests once
payment has been issued.29

As a result of the holding in East Boston, lenders
and health care providers can breathe a bit easier with
respect to perfection of security interests in health care
receivables under article 9 of the UCC. Yet, challenges
to health care financing transactions continue. Specifi-
cally, a review of the docket sheet in In re Capital Home
Care Providers and a recent article tracking the case
reveals that Capital Home has commenced an action

against its lender, Healthcare Capital Resources, Inc.,
seeking, among other things, a determination that the
financing agreement entered into by the parties violates
the federal anti-assignment statutes. Challenges to the
perfection of the security interest may also be at the
core of the litigation between the parties. While no
opinion has been rendered, health care providers and
lenders should keep this case on the radar screen.

Effective July 1, 2001, 27 states and the District of
Columbia have adopted extensive revisions to article 9
of the UCC.30 Given the state of uncertainty surround-
ing health care financing transactions, revisions to the
UCC have been proposed to provide uniform guidance
in this market. Article 9 of the UCC, as it presently
exists in New York (as well as in many other states),
excludes insurance claims from the scope of the article
except to the extent that they may constitute proceeds
under § 9-306.31 Because of the uncertainty, as noted
above with respect to the perfection of security interests
in these types of receivables, the revisions to article 9
were intended to bring clarity into this area. Specifically
a new § 9-102(a)(46) is included which defines “health
care insurance receivables” as an “interest in or claim
under a policy of insurance which is a right to payment
of a monetary obligation for health care goods or servic-
es provided.”32 The definition of “account” under pro-
posed 9-102(2) also specifically includes health care
insurance receivables. Other insurance claims continue
to remain outside of article 9, except to the extent they
constitute proceeds under 9-109(d)(8). While these
changes should bring clarification into this area, the
validity and perfection of security interests created
prior to the effective date of the proposed changes
will be subject to various transition rules under §§
9-701-70833 and pre-existing judicial interpretations
(such as the East Boston case described above). On April
17, 2000, a bill was introduced in the New York State
Legislature to effectuate these changes, but as of the
date of this article, the legislation remains in Commit-
tee.

D. Conclusion
As noted above, the markets for financing of health

care providers has at best been difficult in recent years.
Compounding this issue in some measure is undoubt-
edly the uncertainty that lenders and other creditors
may face when attempting to create and perfect security
interests in health care receivables. In light of divergent
judicial treatment, the proposed changes to the UCC
brings greater certainty to this area and provides credi-
tors greater comfort in knowing that their security
interests are valid and can be enforced using well estab-
lished remedial mechanisms under the UCC. As a
result, this can, potentially enhance the availability of
credit to health care providers in New York and else-
where.
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22. Id. at 568-70. Specifically, the court found that the term “receiv-
ables’ used in the Trust Indenture, and the terms “account” and
“account receivable” used in the Loan and Security Agreement,
included the Health Insurance Claims even though such claims
were not specifically stated in the documents. Additionally, the
court rejected the Committee’s argument that the phrase “to the
maximum extent possible pursuant to the UCC” excluded the
Health Insurance Claims because article 9 does not apply to
such claims. The court’s rejection of this argument was support-
ed by its finding that article 9 does, in fact, apply. Id. at 569.

23. The relevant sections of Massachusetts’s UCC at issue in East
Boston, § 9–104(g) and § 9-306, are virtually identical to the
NYUCC. In particular, § 9-306(1) of the NYUCC defines “pro-
ceeds,” exactly the same way as the Massachusetts UCC. Section
9-306(1) of the NYUCC states, in relevant part, as follows:

“Proceeds” includes whatever is received upon
the sale, exchange, collection, or other disposition
of collateral or proceeds. Insurance payable by
reason of loss or damage to the collateral is pro-
ceeds, except to the extent that it is payable to a
person other than a party to the security agree-
ment.

24. East Boston, 242 B.R. at 570.

25. Id.

26. Id. at 572.

27. Id.

28. Id. at 573.

29. Id. 

30. The number of states that have adopted the revisions to article 9
is as of October 24, 2000. See Uniform Law Commissioners Web
site—www.nccusl.org.

31. NYUCC 9-104(g).

32. 1999 NYS.B. 7484(SN), Part 1.

33. 1999 NYS.B. 7484(SN), Part 7.
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Endnotes
1. Recent bankruptcy filings in the health care industry include

Capital Home Care Providers Inc. v. Healthcare Capital Resources
Inc., Case No. 99-15289 (October 1999) and Coram Healthcare Cor -
poration, Case No. 00-03299 (August 2000).

2. See In re Boston Neighborhood Health Center Corporation, 242 B.R.
562 (Bankr. D. Mass. 1999). 

3. 42 U.S.C. § 1395g(c).

4. 42 U.S.C. § 1395u(b)(6).

5. 42 U.S.C. § 1396a(a)(32).

6. See H.R. Rep. No. 231, 92nd Cong., Sess., reprinted in 1972 U.S.
Code Cong. & Ad. News 4989, 5090; H.R. Rep. No. 393, 95th
Cong., 1st Sess. 48-49, reprinted in 1977 U.S. Code Cong. & Ad.
News 3039, 3051-52; see also Danvers Pathology Associates, Inc. v.
Atkins, 757 F.2d 427 430 (1st Cir. 1985).

7. 796 F.2d 752 (5th Cir. 1986).

8. Id. at 755.

9. Id. at 758. Although not relevant to this article, it is noted that
the Fifth Circuit reversed and remanded certain of the bankrupt-
cy court’s other rulings in the case.

10. Id. (citation omitted).

11. Id., fn. 7.

12. Id.

13. Id.

14. See, e.g., United States v. Northwest Commerce Bank, 727 F. Supp.
403 (N.D. Ill. 1989); In re American Care Corporation, 69 B.R. 66
(Bankr. N.D. Ill. 1986).

15. For example, if the government was compelled to pay the
Medicare or Medicaid receivables directly to the lender, the
grant of the security interest could run afoul of the federal anti-
assignment provisions. 

16. Unless otherwise noted, all references to the UCC in this article
are to New York’s Uniform Commercial Code (NYUCC).

17. NYUCC § 9-104(g) (emphasis added).

18 This article does not discuss the perfection of a security interest
outside of the UCC. However, it is noted that there are other
mechanisms for the perfection of a security interest, not dis-
cussed herein, which may afford a lender protection under these
circumstances.

19. The revisions to the NYUCC discussed in this article are cur-
rently pending before the New York State Legislature.

20. 242 B.R. 562 (Bankr. D. Mass. 1999).

21. Id. at 567.

Visit Us on Our Web site:
http://www.nysba.org/sections/health



30 NYSBA Health Law Journal |  Winter 2001  | Vol. 6 | No. 1

NYSBACLE Publications

Medical Malpractice 
in New York

Attorneys whose practice
includes the representation of
plaintiffs or defendants in medical
malpractice cases are aware that the
adoption of effective strategy in a
case is crucial to its success. Medical
Malpractice in New York provides an
overview of the substantive law
governing medical malpractice
cases and offers practical principles
for formulating strategies that lead
to the most favorable outcome for
your client.

Medical Malpractice provides a
logical, balanced approach to all
aspects of a medical malpractice
case. It begins with an overview of
the basic legal principles and statu-
tory laws relative to medical mal-
practice cases, progresses through
the preparation for trial, and offers
effective strategies for the trial
itself. The diversity of the book’s
contributors, who include 22 of
New York’s leading defense and
plaintiff attorneys, lends to the bal-
anced presentation. Contributions
are also made by physicians and a
renowned forensic document exam-
iner.

All medical malpractice practi-
tioners will benefit from this book.
Novice attorneys will benefit from
the comprehensive coverage of the
book, while experienced attorneys
will appreciate the practical advice
and strategies disclosed by their
colleagues.

Contents
Basic Legal Principles Governing
Medical Malpractice Actions

Statutory Laws in Medical Mal-
practice 

Examination of Medical Records

Drugs in Medical Malpractice Liti-
gation 

The Physician and the Malpractice
Suit 

The Physician-Patient Privilege in
Medical Malpractice Litigation

Examinations Before Trial: Strategy
for Effective Litigation

The Deposition of the Defendant-
Physician

Obtaining the Expert Witness for
the Defendant

Obtaining, Preparing and Using an
Expert Witness for the Plaintiff

Plaintiff’s Jury Selection

Defendant’s Jury Selection

Presentation of Medical Proof

Trial Practice: Evidence and Wit-
nesses 

The Defendant-Physician as Plain-
tiff’s Witness

Expert Opinion in Medical Mal-
practice Cases

Direct Examination of Plaintiff’s
Expert in a Birth Injury Case

The Collateral Source Rule

Instructions to the Jury

1993 • 570 pp., hardbound • PN:

4130
List Price: $115 (incls. $8.52 tax)
Mmbr. Price: $85 (incls. $6.30 tax)

Editor-in-Chief
Robert Devine, Esq.
Ivone, Devine & Jensen
Lake Success, NY

About the
2000 Supplement
Editor-in-Chief
Robert Devine, Esq.
Ivone, Devine & Jensen
Lake Success, NY

Updates and expands the best-
selling original volume.

2000 • 258 pp., softbound 
• PN: 51307

List Price: $60 (incls. $4.44 tax)

Mmbr. Price: $48 (incls. $3.56 tax)

Call 1-800-582-2452
Source code: cl1235

New York State
Bar Association

To order



NYSBA Health Law Journal |  Winter 2001  | Vol. 6 | No. 1 31

Newsflash offers Section members a way to keep up on the comings and goings of their colleagues and upcoming
events of interest. Has there been a change in your practice?  Any recent or forthcoming articles or lecture presenta-
tions? Won any awards recently? Please send submissions to Professor Barbara Atwell or Professor Audrey Rogers, Pace
University School of Law, 78 North Broadway, White Plains, NY 10603.

Welcome New Members:

Geoffrey M. Berger

Taylor Y. Berlow

Anthony M. Brown

Brant B. Campbell

Lauren Chaudhry

Judith L. Chervenak

Ada Chiu

Carl H. Coleman

Dale S. Cooper

Kristine D’Amato

Mary Ann Dantuono

Elizabeth A. Dore

Maria L. Dracker

Nancy E. Faccone

Sharon E. Fellows

Melissa Fiore

Anthony Fiumara

Eric L. Fried

Lloyd A. Gura

M. Evadne Hodge

Andrew M. Knoll

Brenda A. LaSalle

Brigid M. Maloney

Coreen McGowan

Mary C. Meyer

John D. Minehan

Ronald P. Musselwhite

Leesa A. Naimo

Wanda Y. Ng

Dia H. Nicolatos

Kimberly O’Brien

Kerry A. O’Connor

Edward Perry

Glenn A. Reitman

Barry Robertson

Eugene R. Ross

Elizabeth Corliss Sacco

Madeleine Schachter

Bradley T. Schwartz

Sarah E. Shulman

Stacy Sutherland

Pamela Walker

Keith W. Wynne

Pace Health Law Distance Education Program
Introducing the Health Law Distance Education Program at Pace Law School: an online learning community

designed exclusively for lawyers and health care professionals. Beginning in January 2001, this innovative, flexi-
ble program provides first-rate instruction by experienced health law practitioners, offered as part of a compre-
hensive academic program leading to a Certificate in Health Law and Policy. Continuing Legal Education credits
are also available. The initial courses offered are Health Care Fraud and Abuse and Introduction to Health Law:
The American Health Care System in Transition. Five additional courses are planned for fall 2001. Whether you
want to obtain a Certificate in Health Law and Policy or take a few specialized courses, now all the tools you
need are at your fingertips. For further information, visit the Health Law Distance Education Program Web site,
http://healthlawonline.law.pace.edu or call 1-888-LAW-8284.

* * *



32 NYSBA Health Law Journal |  Winter 2001  | Vol. 6 | No. 1

Biotechnology and the Law
James W. Lytle (Chair) 
Kalkines Arky, et al.
121 State Street, 3rd Floor
Albany, NY 12207
(518) 432-5990
Fax (518) 432-5996
e-mail: jlytle@kazb.com

Consumer/Patient Rights
L. Susan Slavin (Chair)
Slavin Law Firm, PC
350 Jericho Turnpike, Suite 101
Jericho, NY 11753
(516) 942-9300
Fax (516) 942-4411
e-mail: ssesqs1@ix.netcom.com

Ethical Issues in the Provision of
Health Care

Larry I. Palmer (Chair)
Cornell Law School
120 Myron Taylor Hall
Ithaca, NY 14853
(607) 255-3383
Fax (607) 255-7193
e-mail: lip1@cornell.edu

Fraud, Abuse and Compliance
James D. Horwitz (Chair)
Glens Falls Hospital
100 Park Street
Glens Falls, NY 12801
(518) 761-5208
Fax (518) 761-5273
e-mail: jhorwitz@glensfallshosp.org

Health Care Internet
Linda C. Fentiman (Chair)
Pace University School of Law
78 North Broadway
White Plains, NY 10603
(914) 422-4422
Fax (914) 422-4229
e-mail:
lfentiman@genesis.law.pace.edu

Health Care Providers
Mark Barnes (Chair)
Proskauer Rose, LLP
1585 Broadway
New York, NY 10036
(212) 969-3510
Fax (2120 969-2900
e-mail:mbarnes@proskauer.com

Inhouse Counsel
Patrick L. Taylor (Chair)
Albany Medical Center
27 Dumbarton Drive
Delmar, NY 12054
(518) 262-3828
Fax (518) 262-4184
e-mail: taylorp@mail.amc.edu

Managed Care
Frederick B. Cohen (Chair)
Independent Health
511 Farber Lakes Drive
Buffalo, NY 14221
(716) 635-3726
Fax (716) 635-3838
e-mail:fcohen@
independenthealth.com

Membership
Robert W. Corcoran (Chair)
57 Wilton Road
Cold Spring Harbor, NY 11724
(631) 367-3336
Fax (631) 367-2626

Section Committees and Chairs
The Health Law Section encourages members to participate in its programs and to volunteer to serve on the Committees
listed below. Please contact the Section Officers (listed on the back page) or Committee Chairs for further information
about these Committees.

Nominating
Peter J. Millock (Chair)
Nixon Peabody, LLP
1 Keycorp Plaza
Albany, NY 12207
(518) 427-2650
e-mail:
pmillock@nixonpeabody.com

Professional Discipline
James F. Horan (Chair)
NYS Health Department
433 River Street, 5th Floor
Troy, NY 12180
(518) 402-0748
Fax (518) 402-0751
e-mail jfh01@health.state.ny.us

Securing Health Care for the
Uninsured

Ross P. Lanzafame (Chair)
Harter, Secrest & Emery
700 Midtown Tower
Rochester, NY 14604
(716) 232-6500
Fax (716) 232-2152
e-mail: rlanzafame@hselaw.com

Special Committee on Medical
Information

Anne Maltz (Chair)
Herrick Feinstein, LLP
2 Park Avenue
New York, NY 10016
(212) 592-1400
Fax (212) 592-1500
e-mail: amalt@herrick.com



NYSBA Health Law Journal |  Winter 2001  | Vol. 6 | No. 1 33

NYSBACLE Publications

Representing People with 
Disabilities, Third Edition

Newly organized and completely updated, Representing People with
Disabilities, 3d Edition , is a comprehensive reference which covers the
myriad legal concerns of people with disabilities—including an in-depth
examination of the Americans with Disabilities Act. This invaluable
resource has been expanded to include new four chapters.

Representing People with Disabilities is the ideal reference for those who
want a “one-stop” source that provides a thorough overview of the legal
framework affecting individuals with disabilities.

Contents
Ethical Conflicts in Representing People with Questionable Capacity • Law
Office Accessibility • Special Education: Legal Requirements • Mediation,
Administrative Hearings and Appeals • Special Education Litigation • Disci-
pline of Students with Disabilities Attending Public Schools in New York
State • Vocational Rehabilitation Services for People with Disabilities • Gov-
ernment Benefits—Social Security, S.S.I., Medicare, Medicaid • Financial,
Estate and Trust Planning • The Legal Recognition of the Right to Consent to
or Refuse Treatment • The First Ten Years of New York’s Surrogate Decision-
Making Law: History and Development • Legislative Delegation of Authori-
ty: Powers of Attorney, Medical Care Decision Making, Guardianship and
Alternatives • Rights in Facilities • Nondiscrimination in Services, Programs
and Activities of State and Local Governments and Places of Public Accom-
modation • Rights of People with Visual Impairments • Individual Rights
and Discrimination: The Deaf and Hard-of-Hearing • Employment Discrimi-
nation • Housing Discrimination • AIDS—Overview of Legal Issues • Man-
aged Care and Disabilities • Substance and Alcohol Abuse • Mental Disabili-
ties and the Criminal Justice System • Litigating Federal Cases • Attorney’s
Fees • Directory of Advocacy Services

2000 • 1,100 pp., loose-leaf • PN: 52158

List Price: $130 (incls. $9.63 tax)

Mmbr. Price: $105 (incls. $7.78 tax)

Editors
Peter Danziger, Esq.
O’Connell and Aronowitz
Albany, NY

Patricia W. Johnson, Esq.
NYS Commission on Quality of Care 

for the Mentally Disabled
Schenectady, NY

Nancy M. Maurer, Esq.
Albany Law School
Albany, NY

“. . . a comprehensive guide to this complex
and rapidly changing area of law. . . . 
Even attorneys who do not practice in the
disability law area will find this reference
work to be an invaluable resource.”

Ronald M. Hager, Esq.
Former Co-chair
Committee on Issues Affecting

People with Disabilities

The Third Edition is newly revised and up-to-date. It
expands the Second Edition

with four new chapters.

“Discipline of Students with Disabilities Attending
Public Schools in New York State,”

by Kathleen E. Surgalla and Melinda R. Saran

“Managed Care and Disabilities,”
by Judith Gaies Kahn

“Litigating Federal Civil Rights Actions on
Behalf of Individuals with Mental Disabilities,”

by Professor William M. Brooks

“Vocational Rehabilitation Services for People with Disabilities,”
by Ronald M. Hager

Call 1-800-582-2452
Source code: cl1234

New York State
Bar Association

To order



34 NYSBA Health Law Journal |  Winter 2001  | Vol. 6 | No. 1

Health Law Section

Committee Assignment Request
Please designate the Committee in which you are interested.

____ Biotechnology and the Law 
(HLS1100)

____ Consumer/Patient Rights 
(HLS1200)

____ Ethical Issues in the Provision of 
Health Care (HLS1300)

____ Fraud, Abuse and Compliance 
(HLS2400)

____ Health Care Internet (HLS2700)

____ Health Care Providers (HLS1400)

____ Inhouse Counsel (HLS2300)

____ Managed Care (HLS1800)

____ Membership (HLS1040)

____ Nominating

____ Professional Discipline (HLS2200)

____ Securing Health Care for the 
Uninsured (HLS2500)

____ Special Committee on Medical 
Information (HLS2600)

Name: 

Firm:

Address:

City:                                               State:                 Zip: 

Phone:                                                    Fax:

Please return to:
Theresa Knickerbocker

New York State Bar Association
One Elk Street

Albany, New York 12207





Health Law Section
New York State Bar Association
One Elk Street
Albany, NY 12207-1002

HEALTH LAW JOURNAL
Co-Editors
Professor Barbara L. Atwell
Pace University School of Law
78 North Broadway
White Plains, NY  10603
(914) 422-4257 • Fax (914) 422-4229
e-mail: batwell@law.pace.edu
Professor Audrey Rogers
Pace University School of Law
78 North Broadway
White Plains, NY 10603
(914) 422-4068 • Fax (914) 422-4229
e-mail:arogers@law.pace.edu

Section Officers
Chair
Tracy E. Miller
Greater New York Hospital Association
555 West 57th Street
New York, NY 10019
(212) 506-5403 • Fax (212) 262-6350
e-mail: miller@gnyha.org

First Vice-Chair
Robert Abrams
Abrams Fensterman et al.
5 Dakota Drive, Suite 206
Lake Success, NY 11042
(516) 328-2300 • Fax (516) 328-6638
e-mail: rabrams@abramslaw.com
Second Vice-Chair
Salvatore J. Russo
NYC Health and Hospitals Corporation
125 Worth Street, Room 527
New York, NY 10013
(212) 788-3300 • Fax (212) 267-6905
e-mail: russos@nychhc.org
Secretary
Linda J. Nenni
Kaleida Health
901 Washington Street
Buffalo, New York 14203
(716) 843-7502 • Fax (716) 843-7595
e-mail: lnenni@kaleidahealth.org
Treasurer
Robert W. Corcoran
57 Wilton Road
Cold Spring Harbor, NY 11724
(631) 367-3336 • Fax (631) 367-2626

Copyright 2001 by the New York State Bar Association.
ISSN 1530-3926

Publication and Editorial Policy
Persons interested in writing for this Journal

are welcomed and encouraged to submit their arti-
cles for consideration. Your ideas and comments
about the Journal are appreciated.

Publication Policy: All articles should be submit-
ted to:

Professor Barbara L. Atwell
Pace University School of Law
78 North Broadway
White Plains, NY 10603
(914) 422-4257
batwell@law.pace.edu

or
Professor Audrey Rogers
Pace University School of Law
78 North Broadway
White Plains, NY 10603
(914) 422-4068
arogers@law.pace.edu

Submitted articles must include a cover letter
giving permission for publication in this Journal.
We will assume your submission is for the exclu-
sive use of this Journal unless you advise to the
contrary in your letter. Authors will be notified
only if articles are rejected. Authors are encour-
aged to include a brief biography with their sub-
missions.

For ease of publication, articles should be sub-
mitted on a 3 1/2" floppy disk. Please also submit
one hard copy on 8 1/2" x 11" paper, double
spaced.

Editorial Policy: The articles in this Journal
represent the authors’ viewpoints and research and
not that of the Journal Editorial Staff or Section
Officers. The accuracy of the sources used and the
cases cited in submissions is the responsibility of
the author.

NON PROFIT ORG.
U.S. POSTAGE

PAID
ALBANY, N.Y.

PERMIT NO. 155
ADDRESS SERVICE REQUESTED


