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A Message from the Section Chair

At her memorial service, a judge eulogized her with
the following anecdote: “Lynn was as comfortable
spending time with friends in Bedford Stuyvesant as
she was at a bar association function at the Waldorf
Astoria.” As one who will always be—first and fore-
most—a kid from the Linden projects in East New York,
Brooklyn, I appreciate the model Lynn set by always
being true to herself and those she cared about, regard-
less of where she was or who she was with.

David Glaser was a man of vision. A man of many
accomplishments, David will be remembered by many
for redefining the mission of nursing homes from being
a place where people went to die to that of a sophisti-
cated health care facility that treated and cared for eld-
erly and disabled citizens so that they reached their full
potential and were able to return home to lead produc-
tive lives.

I will personally remember him for hiring my
young law firm to provide legal services to his facility.
Other health care facilities began to use our firm
because they reasoned if David Glaser uses them, they
must know what they’re doing. His professional accom-
plishments notwithstanding, David Glaser will be
remembered by all who knew him as “a humble, gener-
ous and compassionate man, and will remain forever in
our hearts as a shining example of the best of humani-
ty.”

As I reflect on these three very special people, I rec-
ognized one common trait they all possessed—a deep
love and devotion to their families. It is true, indeed,
that when we die we are most remembered not for our
professional titles, we are remembered most for our
family titles: husband, wife, mother, father, sister, broth-
er, son, daughter, aunt, uncle, cousin, friend.

In closing, I am grateful for the help and support
that I have received from so many members of the Sec-
tion. In honor of Mark, Lynn and David and in my
appreciation of your support, I urge you to take time
from your hectic schedules to celebrate your family and
close friends.

Robert Abrams

The Chair’s message
typically updates Section
members on our activities
and upcoming events. For
this issue, however, I am
exercising my prerogative as
Chair to take this opportuni-
ty to reflect on the last few
months. Indeed, for many of
us the past few months have
been like no other period we
have ever experienced.

On a personal note, beginning with my friend Mark
Shulman, who was murdered on September 11, 2001, I
have attended three memorials in the past few months.
The second memorial was for Lynn Terrelonge, a col-
league and friend I have known for over a decade, who
died suddenly from cancer. She died during her term as
President of the Brooklyn Bar Association. Today, I
attended the memorial service for David Glaser, my
friend, colleague, client and fellow delegate to the
White House Conference on Aging, who recently
retired as Chief Executive Officer and President of the
Parker Jewish Institute for Health Care and Rehabilita-
tion.

Unlike Mark, Lynn and David died of natural caus-
es. Like Mark, Lynn and David died at relatively young
ages. The loss of all three has had a profound effect on
those who knew them. Their deaths are also a loss for
those who did not know them. We all suffer when we
lose our silent heroes. 

Each of them possessed unique qualities that made
them very special. Mark had the ability to make others
feel incredibly special. When you were Mark’s friend,
you had a cheerleader for life. On a personal level, I
knew Mark believed I could do anything I wanted—I
wish I had the faith in me that he did. I wish I could
have told him how he helped me in his own subtle way.

Lynn and I shared a bond in that we both became
lawyers as second careers and we shared a love for
Brooklyn, New York. Lynn was often recognized for her
service to our profession and community. She was
recently elected as the first African-American woman of
the Brooklyn Bar Association. Her greatest attribute was
that she was able to unite people of all different back-
grounds. 
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Dear Associate Dean Moore:

The Nursing Home Community
Coalition of New York State
(NHCC), a statewide coalition of
consumer, civic and professional
organizations, working for over 20
years for better nursing home care,
would like to comment on the Win-
ter 2002 Edition: “Penalizing Health
Care Providers: Enforcement or
Exploitation?”

We believe that government has
not become “unduly harsh and
unfair or exploitative in its enforce-
ment efforts.” We believe that the
state is finally beginning to do its
job. 

In the 1970’s and 80’s there were
major nursing home scandals in
New York State and around the
nation. The Institute of Medicine
(IOM) conducted a national study of
the appalling situation of nursing
home care in our country. This study
led to the Omnibus Budget Reconcil-
iation Act of 1987 (“Nursing Home
Reform Act of 1987”). Although
passed in 1987, care standards and
regulations, derived from the Act,
did not go into effect until the early
1990’s. Providers then fought “tooth
and nail” not to allow the enforce-
ment provisions of the Act go into
effect. Finally, after much fighting,
the enforcement sections went into
effect in 1995, ten years after the
IOM study began. From the very
beginning, providers complained
about this enforcement system, whit-
tling away pieces of it, never really
allowing it to be fully implemented
without constant bickering.

We were very worried that just
as the enforcement system was final-
ly beginning to work, it would be

weakened and destroyed. In fact,
even though the enforcement provi-
sions of the Nursing Home Reform
Law went into effect in 1995, we saw
little of the new system in New York
State. It wasn’t until 1999 that we
began to have some hope. Finally,
after years of not holding providers
accountable (e.g., in 1997, only one
of our 680 facilities was fined even
though 405 deficiencies were found
in 159 facilities), our state began to
identify serious problems and hold
facilities responsible by fining them,
directing how they should correct
these problems, requiring in-service
training and instituting state moni-
toring, if appropriate. 

You know, fining works. In 1995,
we conducted a study with Charles
Phillips of the Research Triangle
Institute and found that facilities that
were fined tended to have many
fewer violations on surveys conduct-
ed after being fined than they had
prior to the fining. Facilities that
were not fined tended to have about
the same number of violations (actu-
ally slightly more). 

NYAHSA’s report states that sur-
veyors should work in a consultative
manner with facilities. Do we really
want to go back to the 1970’s and
1980’s when good surveillance and
enforcement were rare? One of the
conclusions of the IOM’s ground-
breaking national study of those
years was that regulators were mak-
ing a mistake by not swiftly enforc-
ing standards and that when survey-
ors consulted with providers, rather
than discipline them, facilities went
in and out of compliance, never
remaining in full correction for very
long. Shouldn’t we learn from histo-
ry? Do we want to go back to the
scandal days?

Providers in our state are angry.
They are angry because they are
used to not being answerable for
their actions or inactions. Rather
than be angry at an earlier Depart-
ment of Health that ignored prob-
lems they might have been able to
solve, they are angry at the present
Department that is finding many of
the problems that have always been
there. Surveyors are not “out to get
them.” Surveyors are trying to detect
serious problems in order to do their
job—protect vulnerable residents.
Finally they are being allowed to do
so. 

While we agree with NYAHSA
that the surveyor process can be
more uniform and consistent, we do
not believe that the problems now
being identified are trivial. For years
we have had to listen to residents
and families complain about serious
problems either never identified by
the state, or, if identified, never sanc-
tioned. Now we are beginning to see
these problems detected and, yes,
written about in the press. The state
is now letting consumers know
about identified problems and con-
sumers are asking questions. 

Whenever I am asked “What is a
good nursing home?” I say, “A good
home is one which knows it has
problems and is willing to work with
residents, families and anyone else to
solve them.” Instead of spending
their energy on how to solve identi-
fied problems, NYAHSA is com-
plaining about the regulators and
even blaming the media for the bad
press they get. Correct the problems
and the media stories will change.

Sincerely,

Cynthia Rudder, Ph.D.
Director

Lettter to the Editor
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Court Overturns Office-Based
Surgery Guidelines

New York State Ass’n of Nurse
Anesthetists v. Novello, 189 Misc. 2d
564, 734 N.Y.S.2d 420 (Sup. Ct.
Albany County 2001). In December
2000, the New York State Depart-
ment of Health published on its Web
site “Clinical Guidelines for Office-
Based Surgery.” The guidelines were
designed to provide a comprehen-
sive roadmap for physicians and cer-
tified registered nurse anesthetists
(CRNAs) to follow when performing
office-based surgical procedures.

The Health Department styled
this roadmap as guidelines rather
than regulations because the state
Legislature has specifically withheld
from the Health Department the
authority to regulate the conduct of
physicians in non-hospital-based set-
tings. The Health Department’s Gen-
eral Counsel, in a memorandum
written two months before the
issuance of the guidelines, stated
that “[a]bsent any statutory authori-
ty, regulations governing the estab-
lishment and operation of physician
office-based surgical practices cannot
be promulgated. Guidelines, howev-
er, could be issued. Although such
guidelines would not have the force
of law, they could be useful as com-
munity standards of care in discipli-
nary proceedings.”

After the Health Department
issued the guidelines, the state
CRNA association brought a declara-
tory judgment lawsuit challenging
them as outside the Health Depart-
ment’s jurisdiction to promulgate.
Last November, the Supreme Court,
Albany County, agreed, invalidating
the regulations. In reaching its deci-
sion, the court pointed to the fact
that, although styled as guidelines,
the Health Department clearly
expected that physicians and CRNAs
treat the guidelines as mandatory
regulations. Since the Legislature
had specifically prohibited the

Health Department from issuing reg-
ulations governing office-based sur-
gery procedures, the court concluded
that the guidelines exceeded the
Health Department’s statutory
authority and, accordingly, had to be
invalidated.

Professional Organizations’
Recommendation to Use Female
Observers During Medical
Procedure Does Not Constitute an
“Industry Standard”

Diaz v. New York Downtown
Hospital, 287 A.D.2d 357, 731
N.Y.S.2d 694 (1st Dep’t 2001). Plain-
tiff alleged that a hospital’s failure to
have a female observer present for
vaginal sonograms was negligent,
and the hospital was therefore liable
to plaintiff for a sexual assault
against her by the employee of the
hospital’s independent contractor.

The Appellate Division ruled
that it was not reasonably foresee-
able that the employee of the inde-
pendent contractor would sexually
assault the plaintiff. The Appellate
Division found that the independent
contractor had sufficiently screened
the background of its employee and
found “nothing as to the employee’s
background that would have placed
defendant on notice of or alerted it
to a potential propensity for violence
or sexual abuse.” In addition, the
Appellate Division rejected the
plaintiff’s contention that the hospi-
tal was negligent by reason of its
failure to follow “recommendations”
and “guidelines” of two professional
organizations, the American College
of Radiology (ACR) and the Ameri-
can Institute of Ultrasound in Medi-
cine (AIUM), both of which suggest-
ed that it was advisable to have a
female observer present during the
exam. The court found that such
“guidelines” and “recommenda-
tions” were merely advisory, and did
not establish customary practice or
industry standard. Further, testimo-

ny by plaintiff’s expert concerning
the industry standard provided no
additional dispositive information,
because he cited only to the ACR
and AIUM recommendations, rather
than providing any information con-
cerning actual radiological practice
and the standard use of female
observers during exams.

Court Lacks Authority Under Public
Health Law to Modify a Living
Will; Court Improvidently
Exercised Discretion in Establishing
Guardianship for Person and
Property of Terminally Ill Person
Where Living Will, Durable Power
of Attorney and Trust Were
Already Established

In re Albert S. (Anonymous), 730
N.Y.S.2d 128 (2d Dep’t 2001). In a
proceeding pursuant to Article 81 of
the New York Mental Hygiene Law
and the New York Public Health
Law, the healthcare agents of a ter-
minally ill person appealed from a
judgment of the Queens County
Supreme Court that established a
guardianship for the person and
property of the terminally ill person,
and imposed upon the healthcare
agents the condition that they forgo
any steps to hasten his death. The
Appellate Division, Second Depart-
ment reversed, and remitted the mat-
ter to the trial court for further pro-
ceedings.

The Appellate Division found
that the living will of Albert S.
demonstrated that he held a firm
commitment to the termination of
life-supporting medicine that would
only serve to artificially prolong his
life. Since his intention was to with-
hold certain medications and his cur-
rent condition was terminal, the
Appellate Division held that Albert
S. would want his medical care to
cease. Accordingly, the motion court
improperly concluded that the
healthcare agents of Albert S. failed
to establish by clear and convincing

In the New York State Courts
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evidence that his living will directed
the same. 

Moreover, the Appellate Division
held that the trial court had improp-
erly imposed upon the healthcare
agents the condition that they forgo
steps to hasten the death of Albert S.
until his death was imminent and
inevitable. The Appellate Division
held that there was no authority in
the New York Public Health Law
that enables a court to modify a liv-
ing will.

Finally, the Appellate Division
held that the trial court improperly
exercised its discretion in establish-
ing a guardianship for the person,
and for the property, of Albert S. The
court noted that a guardian is to be
appointed solely as a last resort,
where there is no other available
alternative that will adequately pro-
tect the person. In this case, however,
a living will and durable power of
attorney had both been prepared.
Thus, a guardianship for the person
was unnecessary. Furthermore, since
a trust containing sufficient funds
had been set up to pay for the care of
Albert S., the establishment of a
guardianship for his property was
also unnecessary.

Employee’s Subjective Belief
About Poor Air Quality in Hospital
Lab Is Insufficient to Support Claim
Under New York Labor Law § 740,
the Whistleblower Statute

Khan v. State University New
York Health Science Center at Brook-
lyn, 734 N.Y.S.2d 92, 288 A.D.2d 350
(2d Dep’t 2001). The Appellate Divi-
sion held that to sustain a cause of
action under Labor Law § 740, an
employee must prove that the
employer engaged in an activity, pol-
icy or practice that constituted an
actual violation of a law, rule or reg-
ulation. The court further held that
an employee’s good-faith reasonable
belief that an actual violation of a
law, rule or regulation occurred is
insufficient—there must be an actual
violation.

In this matter, the defendant
Health Science Center came forward
with proof to establish that during
the period relevant to the plaintiff’s
complaints of unsafe conditions in
the workplace, the defendant’s labo-
ratories were not found to be in vio-
lation of any safety or health stan-
dards promulgated under the United
States Occupational Safety and
Health Act of 1970 (OSHA) or any of
the regulations promulgated by the
Department of Labor. The plaintiff
failed to submit any admissible evi-
dence that the conditions at the labo-
ratories were unsafe due to poor air
quality, such as test results showing
that during the relevant period of
time the air quality fell below the
permissible standards set forth by
OSHA. 

Given the plaintiff’s failure to
make the requisite factual showing
of an actual violation of a law, the
plaintiff could not defeat defendant’s
motion for summary judgment. The
court stated that the plaintiff’s own
uncorroborated and unsubstantiated
opinion that the defendant’s labora-
tories were unsafe amounted to no
more than a “reasonable belief of a
possible violation” which, without
any evidence or proof to support it,
did not support a cause of action to
recover damages under Labor Law §
740. Reversing the motion court, the
Appellate Division granted summa-
ry judgment for defendant Health
Science Center.

Commissioner of Health
Improperly Denied County
Hospital’s Request for a Hearing to
Challenge Reimbursement Rates 

In re Monroe Community Hospi-
tal 734 N.Y.S.2d 776 (4th Dep’t.
2001). The petitioner, County of
Monroe, commenced an Article 78
proceeding challenging the Medicaid
reimbursement rates established by
the State Commissioner of Health for
Monroe Community Hospital (the
“Hospital”). Prior to commencing
the proceeding, the petitioner had

requested a hearing on several issues
that, according to petitioner, resulted
in an improper reduction in reim-
bursement rates applicable to the
Hospital. The issues were whether
financial loss from an employee cafe-
teria resulted from an employee ben-
efit; whether errors on reporting
square footage caused allocation of
overhead costs to non-allowable cost
centers; and whether errors in
reporting nursing hours resulted in
artificially low base year costs.

The Commissioner denied the
request for a hearing on the basis
that petitioner failed to provide a
collective bargaining agreement or
employee-employer contract provid-
ing for reduced meal prices for
employees, which the Commissioner
determined to be necessary to estab-
lish that the employee cafeteria was
a fringe benefit that could be fac-
tored into the Hospital’s reimburse-
ment rate. However, in response to
the petitioner’s Article 78, the Com-
missioner gave a different reason for
denying petitioner’s request that
related to lack of additional informa-
tion being provided by petitioner.
The lower court relied on this new
assertion and dismissed the Article
78 petition.

Petitioner appealed the dis-
missal. The Appellate Division
reversed the lower court’s decision
because the court had improperly
relied on a ground that was not
invoked by the Commissioner when
it originally denied the petitioner’s
request for a hearing. Moreover, the
Appellate Division held that the fact
that there is no collective bargaining
agreement or contract for employee
reduced-priced meals is not a ration-
al basis for the Commissioner to
deny a hearing, since that fact is not
dispositive on the issue of whether
the employee cafeteria is a fringe
benefit. 

Similarly, the Appellate Division
held that it was improper to deny, as
a matter of law, petitioner’s request
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for a hearing to the extent that it
sought to correct a reporting error
that resulted in an erroneous reduc-
tions in the Hospital’s amount of
reimbursement. Such issues were
questions of fact that required a
hearing. Accordingly, the Appellate
Division remitted the matter to the
Commissioner for a hearing on the
disputed issues.

Allegedly Negative Job Reference
by an Employee’s Former
Supervisor at Hospital to
Employee’s Future Supervisor Did
Not Support Claim for Tortious
Interference with Prospective
Contractual Relations

Miller v. Mount Sinai Medical
Center, 733 N.Y.S.2d 26, 288 A.D.2d
72 (1st Dep’t 2001). Plaintiff alleged
that her employment contract with a
prospective employer hospital was
rescinded after a supervisor from her
former hospital employer met with
the plaintiff’s future supervisor.
Since the employment contract with
plaintiff’s new employer was undis-
putably terminable at will, the court
held that it only contemplated
prospective contractual relations
and, as such, a claim for tortious
interference with an existing contract
could not be made.

The court further held that the
plaintiff failed to state any claim for
tortious interference with prospec-
tive contractual relations, since there
was no showing that plaintiff’s pur-
ported prospective contractual rela-
tions were interfered with by
“wrongful means” as required by
case law. The court held that it was
reasonable for the plaintiff’s future
supervisor to speak with her former
supervisor about plaintiff’s work
performance at her former job. The
mere fact that plaintiff’s former
supervisor may have given plaintiff
a negative job reference, or did not
believe plaintiff to be a qualified can-
didate for the position, did not con-
stitute interference by “wrongful
means.” 

Even if plaintiff has stated a
claim for tortious interference with
prospective contractual relations, the
plaintiff failed to demonstrate that
the sole purpose of her former
supervisor’s alleged “interference”
was to harm the plaintiff—a neces-
sary prerequisite for a claim for tor-
tious interference with prospective
contractual relations. Accordingly,
the Appellate Division affirmed dis-
missal of the complaint.

Hospital Did Not Waive Its Right to
Assert Privilege Not to Disclose
Peer Review Report

Nga Le v. Stea, M.D., 730
N.Y.S.2d 620 (4th Dep’t 2001). A dis-
covery dispute arose in this medical
malpractice action, in which plaintiff
sought damages for injuries alleged-
ly sustained while undergoing spinal
fusion surgery at the defendant hos-
pital. The two defendant doctors
who performed the surgery, and the
defendant anesthesiologist for the
surgery, underwent peer reviews
after the plaintiff’s surgery. One of
the defendant surgeons moved to
compel the discovery of the peer
review report of the Department of
Anesthesiology which contained the
minutes from that department’s mor-
bidity and mortality conference
regarding plaintiff’s case. The defen-
dant hospital cross-moved for a pro-
tective order with respect to the
report.

The surgeon asserted that
because the former Chief of the
Department of Anesthesiology had
previously handed the report to him,
the hospital had waived any claim of
privilege with respect to the report.
The motion court held that the hos-
pital waived its statutory privilege
with respect to the report and
ordered its disclosure, noting that
the issue of its admissibility would
be determined at trial. The Appellate
Division reversed, and granted the
hospital’s cross-motion for a protec-
tive order. 

The parties did not dispute that
the peer report fell within the statu-
tory protection against disclosure
afforded by New York Education
Law § 6527, and New York Public
Health Law §§ 2805-j, k and m. The
issue before the Court, therefore, was
whether the hospital had waived its
right to assert the privilege, because
the Chief of the Department of Anes-
thesiology had previously shared the
peer review document with one of
the two defendant surgeons.

The court found that there was
no intentional waiver of the privilege
by the hospital. The court also ruled
that because the surgeon who saw
the report was under peer review for
the same surgery, he was not a disin-
terested third party. Accordingly,
sharing the report with the surgeon
did not waive the peer review privi-
lege.

Administrative Review Board Has
Right to Overturn Decision of
Hearing Committee in Physician
Disciplinary Proceeding 

Wilkins v. New York State
Department of Health, 733 N.Y.S.2d
788 (3d Dep’t 2001). A physician
brought an Article 78 proceeding fol-
lowing revocation of his medical
license by the Board of Professional
Medical Conduct (BPMC). Although
the physician was charged with
practicing medicine with gross negli-
gence, gross incompetence, negli-
gence on more than one occasion
and incompetence on more than one
occasion, a Hearing Committee of
the BPMC found the physician guilty
only of ordinary negligence on more
than one occasion, and placed him
on three years’ probation. However,
the Administrative Review Board
(ARB), convened to review the Hear-
ing Committee’s decision at the
request of the parties, determined
that the physician was guilty of
gross negligence, as well as the
charges sustained by the Hearing
Committee, and revoked the physi-
cian’s license.
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The court, in reviewing the
ARB’s conduct, found that “the ARB
is empowered to substitute its judg-
ment for that of the Hearing Com-
mittee in resolving issues of credibil-
ity and determining guilt.” The court
further found that it was proper for
the ARB to base its penalty on the
physician’s demonstrated lack of
insight into his deficiencies and ten-
dency to blame others, and that
doing so did not constitute an adju-
dication of guilt for uncharged con-
duct (i.e., failure to admit mistakes).

Because the ARB’s decision
could not be held to be arbitrary or
capricious, the determination of the
ARB was confirmed.

Registered Physician Assistant
Cannot Serve as “Lay Member” of
Professional Medical Conduct
Hearing Committee

Mayer v. Novello, 288 A.D.2d
780, 733 N.Y.S.2d 305 (3d Dep’t
2001). A physician brought an Article
78 Proceeding to contest the compo-
sition of the Hearing Committee con-
vened by the Board of Professional
Medical Conduct (BPMC). The doc-
tor objected at the outset of his hear-
ing to a registered physician assis-
tant serving as the “lay member” of
the Committee. The objection was
overruled by the Committee, which
subsequently found the physician
guilty of several of the BPMC
charges against him. 

The court found that it was
improper for three medical practi-
tioners whose professions are subject
to the Public Health Law § 230 disci-
plinary process to serve on a Hear-
ing Committee whose members,
under the same law, must consist of
“two physicians and one lay mem-
ber.”

The court further found that the
physician’s objection, made the day
of the hearing, was not untimely
because he only discovered the com-
position of the Committee at a pre-
hearing conference held eight days
earlier.

The court remitted the Commit-
tee’s determination for a new hear-
ing.

Article 78 Proceeding Found to Be
the Only Proper Vehicle for Review
of Physician’s License Revocation

Horne v. New York State Depart-
ment of Health, 287 A.D.2d 940, 731
N.Y.S.2d 781 (3d Dep’t 2001). A plas-
tic surgeon, who lost his medical
license following a full hearing and
appeal by the Board of Professional
Medical Conduct (BPMC), initiated a
discrimination lawsuit based on the
revocation of his license. He claimed
that the BPMC discriminated against
him because of a disability stemming
from adult attention deficit disorder
(ADD). 

The court found that his discrim-
ination claim sounded in the nature
of wrongful revocation of his med-
ical license. Because he was, in actu-
ality, seeking a review of the BPMC’s
determination, an Article 78 proceed-
ing was the only appropriate action.
As the time period for the bringing
of an Article 78 proceeding had
expired, the court upheld the
Supreme Court’s order dismissing
the case.

The court noted that its actions
toward the physician were necessary,
because to rule otherwise would
“circumvent the body of law which
defines the extent of judicial review
of administrative proceedings and
could lead to wholly inconsistent
ultimate determinations.”

Barring One of Physician’s Four
Attorneys From Medical Discipline
Hearing Did Not Deprive Physician
of Fair Hearing

Alexander v. State Board for
Professional Medical Conduct, 287
A.D.2d 918, 731 N.Y.S.2d 797 (3d
Dep’t 2001). A physician charged
with sexual misconduct, failure to
obtain and document a complete
medical history and failure to main-
tain adequate medical records
brought an Article 78 Proceeding to

contest the revocation of his medical
license by the Board of Professional
Medical Conduct (BPMC). The
physician sought review of the court
because the Hearing Committee
barred one of his four lawyers from
the room, and allegedly restricted
cross-examination of the patients.
Additionally, the physician claimed
that the Committee and later the
Appellate Review Board (ARB) made
several procedural errors. 

The court held that the Commit-
tee’s decision to bar one of the physi-
cian’s four lawyers from the hearing
room was not unfair, especially in
light of the fact that the attorney was
not licensed to practice in New York.
It additionally noted that, “the con-
stitutional right to effective assis-
tance of counsel does not extend to
administrative hearings of this type.” 

The court also rejected the asser-
tion of procedural errors, noting that
“it is well established that an admin-
istrative determination may only be
annulled where prejudice so perme-
ates the underlying hearing as to
render it unfair.” 

As to the physician’s penalty, the
court noted that it had consistently
upheld the revocation of a medical
license where a physician was found
to have engaged in misconduct of a
sexual nature with patients. 

SID-DOH Rule That Limited
Provider Participation in External
Appeals Is Invalid

HANYS, et al. v. Serio, et al. (3d
Dep’t 2002). Department of Health
and the State Insurance Department
regulations governing the external
appeals of claims denials allow
providers to appeal “retrospective”
denials but not “concurrent” denials.
HANYS, Citizen Action of New York
and several regional hospital associa-
tions challenged the validity of two
provisions of those external appeals
regulations. The first provision
defined “concurrent” denial to
include any denial that results from
a utilization review process that was
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initiated during the course of treat-
ment—even if it was not issued until
long after the completion of treat-
ment. The court upheld that provi-
sion as rational.

The second provision prohibited
a patient’s designee, e.g., a provider,
from appealing a concurrent denial
once services have been completed.
This effectively prevented providers
from acting on behalf of patients in a
broad range of appeals. The court
struck down this provision as not
supported by the external appeals
statute.

The state has filed an appeal,
and the ruling is stayed pending that
appeal. 

State Supreme Court Approval Not
Required for Hospitals to Affiliate
Under a Common Member-Parent

Nathan Littauer Hosp. Assn. v.
Spitzer, 734 N.Y.S.2d 671 (3d Dep’t
2001). Two not-for-profit hospitals,
Nathan Littauer Hospital Association
in Gloversville, NY and St. Mary’s
Hospital in Amsterdam, NY, sought
to affiliate by creating a new corpo-
ration, Tri-County Health System
(TCHS), and making it the sole
member of each hospital. The hospi-
tals also planned to amend and
restate their certificates of incorpora-
tion to give certain reserve powers to
the new parent.

The Attorney General took the
position that plaintiffs were required

to seek State Supreme Court
approval of their restated certificates
of incorporation in accordance with
N-PCL 804 and 805, on the ground
that the amendment to Nathan Lit-
tauer Hospital’s certificate “seeks to
change or eliminate a purpose or
power enumerated in the corpora-
tion’s certificate of incorporation, or
to add a power or purpose not enu-
merated therein.” The Attorney Gen-
eral further contended that the trans-
actions constituted a “disposition of
assets” that required Supreme Court
approval pursuant to N-PCL 510 and
511.

The hospitals disagreed, com-
menced a declaratory judgment
action and prevailed in the Supreme
Court. On appeal, the Appellate
Division affirmed, finding that the
restated certificates of incorporation
show no change to Littauer’s under-
lying corporate purpose. It specifical-
ly rejected an argument by amicus
Planned Parenthood that the amend-
ment would change the corporate
purpose by affecting the ability of
Littauer to provide abortion and
other reproduction-related services.
As the court stated, “the decision to
delineate in a restated certificate of
incorporation a specific or potential
restriction upon the services to be
provided by the corporation is not
the functional equivalent of altering
the corporation’s underlying pur-
pose or curtailing its power to
achieve its overall objectives.”

Finally, the court rejected as
“without authority” the Attorney
General’s contention that the change
in membership of Littauer and the
corresponding reservation of powers
to TCHS constitutes an “other dispo-
sition” of assets under N-PCL 510
and 511.

NOTE: This decision is reprinted
in full on page 70 of this edition. The
Attorney General has filed an appeal
with the N.Y. State Court of
Appeals.

Case Update
Sithian v. Staten Island Univer-

sity Hospital (New York court
awards attorneys’ fees to hospital
under Health Care Quality Improve-
ment Act), described in the previous
issue of this column, has been
reported at 734 N.Y.S.2d 812 (Rich-
mond Co. Sup. Ct. 2001).

Compiled by Leonard
Rosenberg. Mr. Rosenberg is a part-
ner at Garfunkel, Wild & Travis,
P.C., a full-service health care firm
representing hospitals, health care
systems, physician group practices,
individual practitioners, nursing
homes and other health-related
businesses and organizations. Mr.
Rosenberg’s practice is devoted pri-
marily to litigation, including med-
ical staff and peer review issues,
employment law, disability discrim-
ination, defamation and directors’
and officers’ liability claims.
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2002/2003 Health Care
Package

On January 15th, after significant
behind-the-scenes negotiations
notable even by Albany standards,
the legislature passed a major health
care package (Senate 6084/Assembly
9610) that included funding for
worker recruitment and retention,
authorized the conversion of Empire
Blue Cross Blue Shield into a for-
profit entity, streamlined Medicaid
and Child Health Plus and otherwise
significantly altered the health care
landscape in New York State. The
Governor, shortly thereafter, signed
the legislation into law as Chapter 1
of the Laws of 2002. A summary of
key provisions follows.

Worker Recruitment and Retention
Hospitals. $650 million will be

distributed over three years for
workforce recruitment and retention.
The funds will generally be paid as a
Medicaid rate increase, but will be
allocated based on each hospital’s
reported 1999 gross salary and
fringe-benefit costs. HHC hospitals
will receive their allocated monies as
a grant. Hospitals will be required to
use these funds solely for the pur-
pose of recruitment and retention of
“non-supervisory” workers, . . . or
any worker with direct patient-care
responsibility.”

In addition, $45 million will be
distributed through an RFP for inno-
vative workforce recruitment and
retention programs, and $237 million
in NYPHRM funds will be distrib-
uted to hospitals previously owed
this money. 

Community Health Centers and
Other Diagnostic and Treatment
Centers. $39 million will be distrib-
uted over three years for workforce
recruitment and retention to not-for-
profit D&TCs eligible to receive
Medicaid managed care transition

funding and to those serving indi-
viduals with developmental disabili-
ties. These D&TCs include commu-
nity health centers, family-planning
clinics, PCAP providers and clinics
serving the homeless. Like the fund-
ing for hospitals, these funds will be
paid as a Medicaid rate increase, but
will be allocated based on each cen-
ter’s reported 1999 salary and fringe-
benefit costs.

Nursing Homes. $475 million
will be distributed over three years
for workforce recruitment and reten-
tion to nursing homes. A portion of
these funds will be distributed as
grants for quality improvement. An
additional $30 million over three
years will be distributed to financial-
ly distressed nursing homes.

Personal Care. $597 million will
be distributed over three years to
raise Medicaid reimbursement for
personal care for purposes of
improving workforce recruitment
and retention. Of these funds, $555
million will be allocated to the New
York City home attendant program.
The remaining $42 million will be
added to personal care rates in the
rest of the state.

Streamlining Enrollment and
Recertification in Medicaid and
Child Health Plus

Personal Interviews. The bill
eliminates the face-to-face interview
upon recertification of eligibility for
both children and adults on Medic-
aid.

Attestation of Income Informa-
tion for CHP Recertification. In lieu
of the documentation traditionally
required to recertify financial eligi-
bility for CHP, a family may simply
attest to its income and provide the
social security numbers of each par-
ent and legally responsible adult
who is a member of the child’s
household.

Attestation of Resource Infor-
mation. Individuals applying for or
recertifying for community Medicaid
will be able to self-attest to their
resources.

Grace Period for CHP Recertifi-
cation. Children who appear to
remain eligible for CHP coverage at
recertification, but who have not
fully documented their eligibility,
will continue to be covered for a
period of two months from the date
on which their eligibility would oth-
erwise terminate.

Expand Facilitated Enrollment.
Organizations and health care
providers will be permitted to
engage in facilitated enrollment
upon application to DOH, regardless
of the availability of funding.

Notification of Insurance
Options. Any time an action is taken
with respect to applicants’ or recipi-
ents’ Medicaid coverage, the individ-
uals must be informed in writing as
to: their right to Medicaid coverage
without cash assistance; transitional
Medicaid, Family Health Plus and
Child Health Plus; and Medicaid for
aged, blind and disabled.

Administrative Changes. In
addition to the legislative provisions,
DOH has indicated that it will elimi-
nate the requirement that individuals
applying or recertifying for Medicaid
document their social security num-
ber. Further, it will eliminate the
requirement that children recertify-
ing for CHP document their resi-
dence.

Expansions of Medicaid Eligibility
Medicaid Buy-In. Disabled

workers with net income up to 250%
of the federal poverty level and
assets of up to $10,000 will be eligi-
ble for Medicaid. Workers with
income above 150% of the federal
poverty level will pay a premium for

In the New York State Legislature
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coverage based on a sliding fee scale.
This provision will not take effect
until April 2003.

Breast and Cervical Cancer Cov-
erage. In accordance with authoriz-
ing federal legislation, uninsured or
underinsured individuals with
income up to 250% of the federal
poverty level diagnosed with breast
or cervical cancer by the CDC’s early
detection program will be eligible for
Medicaid for the period in which
they are undergoing treatment for
breast or cervical cancer.

Other Medicaid Issues
The package included several

measures to reduce Medicaid spend-
ing and raise revenue, including the
revival of the nursing home assess-
ment.

Medicaid Cuts. The Legislature
rejected the Governor’s proposals to
reduce Medicaid reimbursement for
part-time clinics by 35% and limit
reimbursement for Medicare Part B
services received by Medicaid/
Medicare dual eligibles to the Medic-
aid rate of payment (known as
crossover payments). The Legislature
accepted the Governor’s proposal to
mandate generic substitution of
brand-name pharmaceuticals, unless
the physician obtains prior approval
from DOH. The Commissioner has
discretion to exempt certain brand-
name drugs from the prior approval
requirement.

Implementation of Federal
Prospective Payment System for
Federally Qualified Health Centers.
The legislation includes provisions
lifting the freeze on Medicaid reim-
bursement for FQHCs and imple-
menting the federally mandated
prospective payment reimbursement

methodology for those facilities,
effective January 1, 2001.

Nursing Home Assessment. The
legislation reinstates the 6% assess-
ment on gross receipts for 3 years,
with Medicaid reimbursing for its
share.

Covered Lives Assessment
The legislation eliminates a

reduction that was previously sched-
uled to take place in 2002 in the pro-
fessional education pool funding
raised through the covered lives
assessment paid by health insurers.
Accordingly, the covered lives
assessment is likely to remain at the
1996 level.

EPIC
Rebates. The legislation con-

forms the methodology for deter-
mining rebates owed by pharmaceu-
tical manufacturers to the
methodology in place for Medicaid.

Coordination of Benefits. Com-
mencing April 2002, a data match
will be conducted with health insur-
ance beneficiary records to facilitate
the use of insurance benefits, where
available, to cover prescription drug
costs.

Early Intervention
The legislation strengthens exist-

ing law requiring health insurers
that cover early intervention services
to provide reimbursement for those
services.

Empire Conversion
The legislation authorizes

Empire Blue Cross Blue Shield (but,
under the statute, no other non-prof-
it health insurer) to convert to a for-

profit entity. The proceeds of the
Empire conversion will be allocated
largely to the workforce and other
initiatives set forth above. Five per-
cent of the proceeds will be distrib-
uted to a foundation with trustees
appointed by the Governor and leg-
islative leaders.

This last provision may be
among the more controversial: After
years of debate over how and
whether non-profit plans might con-
vert to for-profit status, it was only
the necessity created by a post-Sep-
tember 11th state fiscal crisis and a
desire to provide the additional
resources to the health care system
that led to the Empire conversion
authorization. Unlike those conver-
sions in other states that resulted in
the funding of large charitable enti-
ties to carry on the non-profit mis-
sions of the converting plans, New
York State has effectively captured
the lion’s share of the assets to sup-
port its own initiatives. Given some
of the uncertainties surrounding the
sources of funding for this health
care initiative—including an increase
in the federal Medicaid matching
share—the legislature may be look-
ing to utilize the charitable assets of
any future conversions in a way to
bolster the fiscal foundation of these
spending commitments.

Compiled by James W. Lytle,
managing partner of the Albany
offices of Kalkines Arky Zall and
Bernstein, LLP. The firm, which is
based in Manhattan, represents a
wide array of health care and other
regulated entities and devotes a
substantial part of its practice to the
representation of health care
clients before the Legislature and
state regulatory bodies.
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Department of Health
Regulations

Personal Care Services 
Notice of Adoption. The Depart-

ment of Health amended section
505.14(b) of title 18 N.Y.C.R.R. in
response to a court order to amend
the regulations. The purpose of the
regulations is to establish general
parameters for the administration,
provision and reimbursement of
Medicaid reimbursable personal care
services. Personal care services must
be denied or discontinued when
such services are no longer medical-
ly necessary or when such services
cannot maintain a patient’s health
and safety in his home. Filing Date:
October 16, 2001. Effective Date:
October 31, 2001. See N.Y. Register,
October 31, 2001. 

Change in Ownership Language in
Medicaid Rate Calculation

Notice of proposed rule making.
The Department of Health gave
notice of its intent to amend Subdivi-
sion k of section 86-2.10 of title 10
N.Y.C.R.R. to allow for a recalcula-
tion of the nursing facility Medicaid
rate utilizing a new base period cost
report when there is a change in
ownership between a parent and
child. Recalculation of rates will only
be allowed if the change in owner-
ship occurs only once every ten
years. See N.Y. Register November
28, 2001.

Health Care Practitioner Referrals
and Laboratory Business Practices

Notice of Adoption. The Depart-
ment of Health amended part 34 of
title 10 N.Y.C.R.R. to bring state reg-
ulation into compliance with federal

rules and clarify State direct billing
and anti-kickback laws. Filing Date:
December 5, 2001. Effective Date:
December 26, 2001. See N.Y. Register,
December 26, 2001.

Physician Profiling 
Emergency rule making. The

Department of Health added a new
part 1000 to title 10 N.Y.C.R.R. in
order to implement the Patient
Health Information and Quality
Improvement Act of 2000. The Act
requires the Department of Health to
collect information and create indi-
vidual profiles on physicians that
shall be available for dissemination
to the public to improve the quality
of health care in the state. The
Department must also provide each
physician with a copy of his/her
profile prior to dissemination to the
public. Filing date: December 19,
2001. Effective date: December 19,
2001. See N.Y. Register, January 9,
2002.

Adult Day Health Care Regulations 
Emergency rule making. The

Department of Health repealed parts
425, 426 and 427 of title 10
N.Y.C.R.R. and added a new part 425
to title 10 N.Y.C.R.R. in order to
ensure that individuals receive adult
day health care when appropriate
and that providers are accountable
for providing necessary and appro-
priate care. The proposed regulations
provide for general requirements for
the operation of an adult day health
care, as well as specified minimum
program and service components
that must be available. Filing date:
January 2, 2002. Effective date: Janu-
ary 2, 2002. See N.Y. Register, January
23, 2002.

State Insurance Department
Regulations

Privacy of Consumer Financial
Information 

Emergency rule making. The
Department of Insurance added a
new part 420 to title 11 N.Y.C.R.R. to
provide rules and regulations on the
privacy of consumer financial and
medical information complementing
the rules established by various fed-
eral regulatory agencies pursuant to
title V of the Gramm-Leach-Biley
Act, 15 U.S.C. §§ 6801 et seq., and
preserving the ability of New York
State to promulgate rules concerning
insurance consumer protections. Fil-
ing date: September 21, 2001. Effec-
tive date: September 21, 2001. See
N.Y. Register, October 10, 2001.

Standards for Safeguarding
Consumer Information

Notice of proposed rule making.
The Department of Insurance gave
notice of its intent to add a new part
421 to title 11 N.Y.C.R.R. to establish
standards for developing and imple-
menting administrative, technical
and physical safeguards to protect
the security, confidentiality and
integrity of customer information.
See N.Y. Register, November 21,
2001.

Healthy New York Standardized
Application

Emergency rule making. The
Department of Insurance amended
sections 362-2.3 and 362-4.3 of title 11
N.Y.C.R.R. in order to require health
maintenance organizations and par-
ticipating insurers to accept a simpli-
fied, standardized application for the

In the New York State Agencies
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Healthy New York program provid-
ed by the Insurance Department that
will facilitate the appropriate enroll-
ment and ease administrative
processes. The requirements for
demonstrating income eligibility
have also been modified in order to
eliminate some of the complexity
from the application process. Filing
date: November 19, 2001. Effective
date: November 19, 2001. See N.Y.
Register, December 5, 2001.

Fraud Prevention
Notice of proposed rule making.

The Department of Insurance gave
notice of its intent to amend sections
86.4 and 86.6 of title 11 N.Y.C.R.R. in
order to make applicable to certain
health care providers and exempt
certain others from the requirement
to submit fraud prevention plans

and revise the qualifications for indi-
viduals to serve as insurance fraud
investigators. See N.Y. Register,
December 26, 2001.

Financial Risk Transfer Agreements
Notice of adoption. The Depart-

ment of Insurance amended part 101
of title 11 N.Y.C.R.R. in order to
assess the financial responsibility
and capability of health care
providers to perform their obliga-
tions under certain financial risk-
sharing agreements and set forth
standards pursuant to which
providers may adequately demon-
strate such responsibility and capa-
bility to insurers. Filing date: January
15, 2002. Effective date: January 15,
2002. See N.Y. Register, January 30,
2002.

Complied by Francis J. Ser-
baroli, Esq. Mr. Serbaroli is a part-
ner in Cadwalader, Wickersham &
Taft’s 20-attorney Health Law
Department. He is the Vice-Chair-
man of the New York State Public
Health Council, writes the “Health
Law” column for the New York Law
Journal, and has served on the Exec-
utive Committee of the New York
State Bar Association’s Health Law
Committee. He is the author of The
Corporate Practice of Medicine Pro-
hibition in the Modern Era of Health
Care published by BNA as part of
its Business and Health Portfolio
Series.

The assistance of Ms. Vimala
Varghese, an associate at Cadwalad-
er, Wickersham & Taft, in compil-
ing this summary is gratefully
acknowledged.
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The following bullets highlight
information of interest:

• Effective March 4, 2002, a new
rule requires all attorneys prac-
ticing in New York State to pro-
vide clients with a written letter
of engagement. The new rule is
a joint order of the appellate
divisions, and is found in part
1215 to title 22 of the New York
Codes, Rules and Regulations
(N.Y.C.R.R.). Although the rule
is mandatory and not advisory, a
joint order, as opposed to a disci-
plinary rule, should send the
message that the rule is not an
attorney disciplinary matter.

The letter of engagement applies
to corporate clients, as well as
individuals; and a retainer
agreement can be substituted for
a letter of engagement. Also, the
rule shall not apply to: represen-
tation of a client wherein the fee
to be charged is less than $3,000;
representation wherein the attor-
ney’s services are of the same
general kind as previously ren-
dered to and paid for by the
client; or representation in
domestic relations matters sub-
ject to part 1400 of the Joint
Rules of the Appellate Division.

• On January 31, 2002, Depart-
ment of Health and Human Ser-
vices (DHHS) Secretary Tommy
Thompson announced that
DHHS will release the first 20
percent of $1.1 billion in bioter-
rorism preparedness funds for
states. The funds are to be uti-
lized by the states for such items
as: the enhancement of hospital
readiness systems for handling
large numbers of casualties; the

expansion of public health capa-
bilities; the development of com-
prehensive bioterrorism plans;
and the improvement of connec-
tivity between hospitals and
local and state health depart-
ments regarding disease report-
ing.

• On December 19, 2001, in the
quest to keep the delivery of
healthcare within New York
State a positive experience, the
New York State Department of
Health (DOH) implemented
emergency regulations regarding
a public physician profile law.
The regulations implement parts
of the Patient Health Informa-
tion and Quality Act of 2000,
which requires the state to pub-
lish information about physi-
cians, hospitals and health plans,
as well as create individual pro-
fessional profiles of physicians
for dissemination to the public.

On January 9th, the DOH clari-
fied in the state Register what
information must be provided
by physicians, and how fre-
quently the information needs to
be updated. Besides information
on graduate medical education
and board certification, the
physician profiles must include
such items as settlements, crimi-
nal convictions, judgments and
medical malpractice awards.

The physician profile law can be
found in part 1000 of title 10 of
the N.Y.C.R.R. As this issue was
going to press, the physician
profile law had not yet been
adopted in final form by DOH.

• The Association for the Accredi-
tation of Human Research Pro-
tection Programs (A2HRP2) has
released interim standards for
the accreditation of human
research protection programs.
The standards embody nine
principles that A2HRP2 believes
will keep ethical behavior and
ethical expectations consistent,
regarding the protection of indi-
vidual research participants.
Some of the principles are: that
the standards should promote
the development and implemen-
tation of outcomes that can pro-
vide a basis for demonstrating
quality improvement over time;
that regulatory compliance is a
minimum expectation for a
research protection program;
and that the accrediting process
should create an educational
atmosphere involving discussion
and constructive feedback.

A2HRP2 is a private, nonprofit
entity developed by Public
Responsibility in Medicine and
Research of Boston. The model
for A2HRP2 is the Association for
the Assessment and Accredita-
tion of Laboratory Animal Care,
an entity that keeps up with ani-
mal research care in approxi-
mately 800 institutions around
the world.

Claudia O. Torrey, Esq. is a
member of the New York State Bar
Association, the American Bar
Association and the American
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Bounty Amid Scarcity:
The Health Care Workforce Legislation
By Eugene M. Laks 

Workforce Recruitment and Retention
The major initiative of the legislation is directed at

improving conditions for the health care workforce.
Funds are provided to eligible health care providers,
targeted for annual increases in provider expenditures
for workforce recruitment and retention, e.g., increases
in workers’ salary and fringe benefits. The funding is
contingent on federal approval under the Medicaid pro-
gram.

Aggregate dollar amounts will be allocated for cate-
gories of providers over a 3-year period, April 1, 2002
through December 31, 2004. The health care provider
categories are: non-public general hospitals,1 $544 mil-
lion; public general hospitals,2 $107 million; non-public
residential health care facilities,3 $253 million; public
residential health care facilities,4 $35 million; personal
care services providers in New York City,5 $555 million;
personal care services providers outside New York
City,6 $42 million; and specified types of diagnostic and
treatment centers,7 $39 million.

Within each of the general hospital, residential
health care facility (nursing home) and diagnostic treat-
ment center provider categories, funds are to be allocat-
ed by the Department of Health from the aggregate dol-
lar allocation for each year to individual health care
providers, proportionally based on each provider’s rela-
tive share of reported 1999 gross salary and fringe bene-
fit costs for all providers within the category. The allo-
cation methodology considers the gross amounts, not
related to a provider’s payor mix. 

For personal care services providers, allocations in
New York City will be made, and Medicaid rates will
be adjusted in accordance with a memorandum of
understanding between the state and the city to be
developed for the purpose of supporting the recruit-
ment and retention of personal care services workers.
Outside of New York City, funds will be allocated, and
Medicaid rates adjusted, among providers based on the
1999 relative number of hours of care provided. The
additional Medicaid funding provided for personal care
services workers will not affect the calculation of med-
ical assistance savings targets for the social services dis-
tricts.8

The amount allocated to each non-public general
hospital and non-public residential health care facility
will be treated in total as a Medicaid reimbursable cost
add-on. Medicaid rates of payment for each provider

Omnibus health care legislation was proposed by
the Governor and passed by the legislature in January,
as Chapter 1 of the Laws of 2002. A central focus of the
legislation is to provide over the next three years
approximately $1.8 billion in additional funds, princi-
pally through the Medicaid program, for health care
workforce recruitment and retention, and to address
potential shortages of health care workers. In structur-
ing a program through increases in Medicaid reim-
bursement, 50% of the cost will be borne by the federal
government. Funding is provided for hospitals, nursing
homes, personal care services providers and freestand-
ing clinics. Workforce components of the Governor’s
proposal were developed with support of health care
providers and health workers’ labor union Local 1199 of
the Service Employees International Union.

The segments of the health care service delivery
system that are not included as beneficiaries of this pro-
gram have been exhorting the legislature and the Gov-
ernor in fashioning the 2002-2003 state budget to pro-
vide additional funding to help meet their workforce
needs. These include certified home health agencies,
long-term home health programs, hospice programs
and mental health care program providers. 

The legislation also reinstituted the state’s 6%
assessment on nursing home gross receipts. While this
tax will be reimbursable by Medicaid, nursing homes
will not be able to recover this additional cost from
other payors, such as Medicare. Some nursing homes
may lose more than they gain under this bill. 

A major uncertainty surrounds one of the funding
sources for this bill, the state’s proposal for an increase
in federal funding of the state’s Medicaid program, the
federal medical assistance percentage (FMAP), from
50% to 53%. The state’s share of any such increase is
dedicated as a funding source for the initiatives under
this legislation. However, the President has not includ-
ed such an increase in the proposed federal 2002-2003
budget. New York has been working with Congress to
obtain these funds, but the outcome is uncertain. An
alternate source of funding would have to be identified
in the 2003 state legislative session if these additional
funds are not forthcoming from the federal govern-
ment.

This omnibus bill also made numerous changes to
other aspects of the state’s financial support for the
health care delivery system. This article provides a brief
summary of this complex legislation.
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will be adjusted based on the provider’s Medicaid uti-
lization data for the period two years prior to the appli-
cable rate period. Thus, there will be a unique adjust-
ment for each provider. For non-public general
hospitals, Medicaid inpatient rates of payment will be
adjusted and discrete Medicaid additional rates of pay-
ment established for Medicaid and Family Health Plus
patients participating in managed-care programs. This
approach is modeled after the Medicaid payment sys-
tem for graduate medical education in which a teaching
hospital submits a separate bill to the state for each
Medicaid managed-care patient upon discharge. For
non-public residential health care facilities, Medicaid
inpatient per diem rates of payment will be adjusted. It
is expected that rate adjustments for the first year will
be made in the July 2002 Medicaid rates.

The financial benefit any provider will actually real-
ize in a rate period from the adjustments will be
dependent on that provider’s actual rate period Medic-
aid utilization. There will not be any volume adjust-
ments for differences between the base year and rate
year Medicaid utilization. 

For public general hospitals, New York has maxi-
mized amounts that can be claimed under the federal
disproportionate share hospital program for uncompen-
sated care, additional Medicaid payments for care of the
uninsured and Medicaid patients.9 Medicaid hospital
and nursing home reimbursement rates also are subject
to federal ceilings on the amount that a state may pay,
related to calculations under Medicare reimbursement
principles.10 For public hospitals and public nursing
homes, further increasing Medicaid reimbursement for
workforce recruitment and retention efforts would not
be effective. The legislation provides that for public
facilities, the amounts allocated to each provider will be
distributed as grants for workforce recruitment and
retention. 

An additional $10 million over three years is pro-
vided for grants to non-public general hospitals that
experience reductions in bad debt and charity care pool
funding, because increased Medicaid payments under
the workforce program result in the hospital exceeding
its federal disproportionate share hospital limits.11 Sup-
plemental funds, $15 million per year, are provided for
non-public general hospital Medicaid rate adjustments
for extraordinary costs related to workforce recruitment
and retention.12 Funds will be provided through a com-
petitive process. 

Providers are prohibited from using the funds for
any purpose other than recruitment and retention of
non-supervisory workers or workers with direct patient
care responsibility. Providers will be required to submit
a written certification to the Department of Health

attesting that the funds have been so applied, and will
be subject to audit and recoupment for non-compliance. 

Nursing Home Quality Improvement
Demonstration Program

Annual funding of $62 million is provided for nurs-
ing homes for such projects as increasing direct care
staff, increasing training and education of direct care
staff, efforts to decrease staff turnover and other quality
of care initiatives.13 Funds will be awarded on a com-
petitive basis and reflected in Medicaid rate increases or
for public providers awarded as grants. 

Nursing Home Assessment
The state’s 6% assessment on nursing home gross

receipts received on a cash basis is reinstituted effective
April 1, 2002.14 This provider tax had previously been
phased-out. The assessment will be considered a reim-
bursable provider cost and will be reflected in Medicaid
reimbursement rate increases.15 The state will pay the
non-federal share of the Medicaid rate increase without
local contribution.16 This will mitigate the impact of the
assessment on a nursing home to the extent that the
home’s patient mix is composed of Medicaid patients.
The assessment is paid by nursing homes to the Com-
missioner of Health and deposited by the Commission-
er to the State General Fund.

Empire Blue Cross and Blue Shield
Conversion

Statutory authority is provided for the Empire Blue
Cross and Blue Shield conversion from a not-for-profit
company to a business corporation based on a plan of
conversion, public hearings and approval by the Super-
intendent of Insurance.17 Adequate protection of the
current contract holders must be provided. A public
asset fund is established from 95% of the fair market
value of assets to be converted. Funds are dedicated for
support of the health care initiatives instituted or sup-
ported through this bill. A charitable corporation is
established to receive and manage a charitable asset, the
remaining 5% from the conversion, with an estimated
value of $50 million, which will be devoted to such
charitable initiatives as expansion of access to health
care through insurance and delivery of services to the
uninsured and public education about health care
issues. 

Medicaid Upper Payment Limits
Under recent changes in federal regulations, for a

limited period of time increased Medicaid reimburse-
ment is authorized for the class of providers that are



NYSBA Health Law Journal |  Spring 2002  | Vol. 7 | No. 2 21

The 6% assessment on nursing home gross receipts is
not a source of funding for the pool. That revenue goes
to the State General Fund.

Medical Malpractice Insurance
The state program under which funds are provided

to purchase an additional $1 million per claimant and
$3 million in aggregate in excess medical malpractice
insurance for physicians and dentists is continued, with
the initial level that each participating physician or den-
tist must purchase increased to $1.3 million per claim
and $3.9 million in aggregate from the current require-
ment of $1.0 million per claim and $3.0 million in the
aggregate.28 Financial support for the program is pro-
vided from the Tobacco Control and Insurance Initia-
tives Pool.29 The authority of the Superintendent of
Insurance to establish premium rates for medical mal-
practice insurance also is continued. All participating
physicians and dentists must participate in a proactive
risk management program.30

Other Pool Funding Initiatives
Grant funds of $30 million over 3 years are provid-

ed for financially disadvantaged nursing homes to pro-
mote financial stability and quality improvement initia-
tives.31

Additional funding is provided for the state’s
Elderly Pharmaceutical Insurance Coverage program
(EPIC), which provides subsidized coverage for pre-
scription drugs for low-income seniors from the pool
rather than from the State General Fund.32

Increased pool funding is provided to subsidize
Roswell Park Cancer Institute.33

Increased pool funding is provided for public
health programs.34

Funding is provided for the state share of Medicaid
expenditures for patients eligible for Medicaid based
upon expanded eligibility criteria, up to 250% of the
federal poverty level, for persons under treatment for
breast or cervical cancer35 and for disabled persons eli-
gible under an increased income eligibility ceiling.36

Up to $11 million may be transferred from the pool
to the State General Fund.

Hospital Cash Flow Improvements
Pool reserves in NYPHRM and HCRA pools would

only be maintained by the Department of Health for 36
months after the close of a pool year.37 Over $200 mil-
lion in accumulated NYPHRM and HCRA pool reserves
will be distributed. Any adjustments to pool allocations
after a 36-month period would be applied against cur-

non-state operated public general hospitals (i.e., county
and public benefit corporation operated hospitals).18

The Medicaid reimbursement ceiling for the class is
established at 150% of a reasonable estimate by the state
of the amount that would be paid for the services calcu-
lated under Medicare reimbursement principles, rather
than 100%. Provisions are enacted to provide increased
Medicaid reimbursement for non-state operated public
general hospitals, including targeting funding within
the New York City Health and Hospitals Corporation to
increase funding to 100% and for such period as is per-
missible to 150% of the ceiling.19 Local governments are
responsible for the non-federal share of the adjust-
ments.20 Funds under this program must first be offset
by any reductions in eligibility for Medicaid dispropor-
tionate-share hospital funding before any benefit would
be realized by a hospital. Such Medicaid reimbursement
is exempt from the 1% provider-tax assessment on hos-
pital inpatient revenue.21

Funding Sources for Medicaid Rate
Adjustments and Grants

The state share of the Medicaid rate adjustments
and grants under the workforce programs and other
initiatives under this legislation is derived through the
“public goods” pool mechanism, the Tobacco Control
and Insurance Initiatives Pool, established under the
Health Care Reform Act. The increased funding for the
annual Tobacco Control and Insurance Initiatives Pool
to provide the state share of the increased Medicaid
program expenditures is derived from several sources,
including:

• funds made available from the conversion of
Empire Blue Cross and Blue Shield from a not-
for-profit company to a business corporation; 22

• any funds derived by the state from an increase
in the FMAP for New York (the local share would
flow to New York City and the counties to offset
local Medicaid costs of implementing this legisla-
tion);23

• increase in the annual target amounts for calcula-
tion of the third-party payor hospital inpatient
covered lives assessments (payor tax);24

• increase in the cigarette tax by 39¢ per pack, from
$1.11 to $1.50;25

• funds available from New York City or a county
in which a public general hospital receives a ben-
efit from increased public hospital Medicaid
reimbursement related to increased upper pay-
ment limits;26 and

• proceeds from the final dissolution of the
MMIA.27
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rent pool allocations. Also, the basis for initial distribu-
tions of Medicaid disproportionate-share hospital funds
for public general hospitals under the state’s maximiza-
tion program is updated from 1995 data to 2000 data.38

Child Health Plus
Acceptable types of documentation to establish

income eligibility are specified;39 limited presumptive
eligibility is provided upon recertification of eligibili-
ty;40 additional community-based organizations and
health care providers may provide community out-
reach, education and facilitated enrollment;41 the Com-
missioner of Health is directed to develop a simplified
recertification form;42 and the program is extended to
July 1, 2003.43

Medicaid Eligibility
The eligibility process for verification of financial

information is specified;44 a simplified recertification of
eligibility form will be developed;45 applicants with
dependent children must be informed of the availability
of Medicaid coverage under various programs and
Child Health Plus;46 additional community-based
organizations and health care providers may provide
community outreach, education and facilitated enroll-
ment;47 and expanded eligibility criteria, up to 250% of
the federal poverty level, are provided for persons
under treatment for breast or cervical cancer,48 which
persons are not eligible to participate in Medicaid man-
aged-care programs.49

The Medicaid income eligibility ceiling is raised for
disabled persons who are in the workforce.50 An oppor-
tunity to buy-in to the Medicaid program through pay-
ment of a premium, related to income of the low-
income disabled person, is provided.51 Such disabled
persons are not required to participate in Medicaid
managed-care programs,52 although an eligible person
who is not required to pay a premium to participate in
Medicaid may voluntarily opt to join a managed-care
plan.53

Medicaid Prescription Drug Benefit
A brand name prescription drug for which there is

a multi-source therapeutically and generically equiva-
lent drug will not be covered under Medicaid unless
the drug is exempted by the Commissioner of Health
from the restriction.54

Health Care Services for State and Local
Prison Inmates

Provision is made for reimbursement to correctional
services, subject to federal approval, of federal funds

expended for health care services provided for state and
local correctional services inmates who are Medicaid
eligible. Eligible services are inpatient services provided
in general hospitals, residential health care facilities,
psychiatric hospitals and intermediate care facilities.55

Federally Qualified Health Centers
State law is revised retroactive to January 1, 2001, to

meet federal statutory requirements which establish a
methodology for calculating Medicaid reimbursement
rates for federally qualified health centers and rural
health centers.56

Early Intervention Services
Insurers are prohibited from excluding coverage of

services based upon the availability of the state’s early
intervention program benefits, and state early interven-
tion program reimbursement is secondary to coverage
under insurance policies and secondary to coverage
under the Medicaid program.57

EPIC
Limitations are provided on state reimbursement to

pharmacies for prescription drugs provided under the
EPIC program for eligible elderly persons,58 and the
manufacturer’s drug rebate program is revised.59 EPIC
coverage is made secondary to private insurance cover-
age, and provision is made for recovery by the EPIC
program of amounts expended when EPIC should have
been the secondary payor.60

Miscellaneous Provisions
Statutory time frames for notice of and promulga-

tion of Medicaid reimbursement rates are waived for
purposes of implementing this act.61

The sunset dates for various programs related to
Medicaid managed care are extended for another year
to June 30, 2003.62 The sunset date applicable to the
statutory provisions governing capital cost reimburse-
ment for residential health care facilities is extended to
December 31, 2003.63

The Medicaid program for buy-in to the Medicare
Part B program for certain low-income elderly cate-
gories by paying or subsidizing the premium is contin-
ued.64

Flexibility is provided for counties to operate
regional Medicaid transportation programs.65

The amount that a health care practitioner or
provider may charge an attorney for making a copy of a
medical record is increased, effective April 1, 2002, to $1
per page from 75¢ per page.66
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28. See 1986 N.Y. Laws ch. 266, § 18 as amended by Act, Part A, §§
36-40.

29. See PHL § 2807-v(1)(v).

30. See Act, Part A, § 42.

31. See PHL § 2808(19).

32. See PHL § 2807(v)(1)(n)(iii), (iv).

33. See PHL § 2807-v(1)(o)(iii), (iv).

34. See PHL § 2807-v(1)(k)(ii), (iii).

35. See PHL § 2807-v(1)(w).

36. See PHL § 2807-v(1)(ff).

37. See Act, Part A, § 24.

38. See 1996 N.Y. Laws ch. 474, §§ 211(1)(b), 212(1) as amended by
Act, Part B, §§ 7, 8 respectively.

39. See PHL § 2511(2)(f).

40. See PHL § 2511(2)(j).

41. See PHL § 2511(9)(h).

42. See PHL § 2511(16-a).

43. See 1998 N.Y. Laws ch. 2, § 47 as amended by Act, Part A, § 55.

44. See SSL § 366-a(2).

45. See SSL § 366-a(15).

46. See SSL § 366-a(9).

47. See SSL § 369-ee(4).

48. See SSL § 366(4).

49. See SSL § 364-j(3)(d)(xiii).

50. See SSL § 366(1)(a)(12), (13).

51. See SSL § 367-a(12).

52. See SSL § 364-j(3)(d)(xiv).

53. See SSL § 364-j(3)(c)(vi).

54. See SSL § 365-a(4)(a-1).

55. See Act, Part B, §§ 9-12.

56. See PHL § 2807(8).

57. See Insurance Law § 3235-a; PHL § 2557(1).

58. See Executive Law § 547-j(1).

59. See Executive Law § 547-j(3)(a), (b).

60. See Executive Law § 547-j(4).

61. See Act Part A, § 73, Part B, § 29.

62. See Act, Part B, §§ 22, § 23.

63. See Act, Part B, § 24.

64. See SSL § 367-a(3)(d)(1), (2).

65. See SSL §§ 365-a(2)(j), 365-h(3).

66. See PHL § 18(2)(e), Mental Hygiene Law § 33.16(b)(6).

67. See PHL § 2802(7).

Mr. Laks is Of Counsel with Hiscock & Barclay,
LLP and is located in their Albany office. Mr. Laks’
practice is devoted primarily to representing health
care providers and practitioners, including hospitals,
clinics, home health agencies and providers of mental
health services.

Certificate of need fees charged by the Department
of Health are increased.67

Conclusion
Next year marks the expiration of the current

HCRA legislation which establishes the hospital inpa-
tient Medicaid reimbursement methodology and estab-
lishes pools for funding hospital bad debt and charity
care, graduate medical education and numerous health
care initiatives. The enactment of the workforce recruit-
ment and retention legislation this year with its multi-
year funding commitment paves the way for resolution
of HCRA reauthorization issues next year. However, if
the anticipated funds from an increase in the FMAP are
not forthcoming, an alternative funding source will
have to be identified. The health care workforce initia-
tive may drain funds from competing health care priori-
ty funding requests.
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Recent Developments Under Kendra’s Law
By Keith J. Brennan

Introduction
On January 3, 1999, an event occurred that galva-

nized the mental health community, and served as a
catalyst for an effort to identify and address the needs
of the small population of persons who respond well to
treatment when hospitalized, but who have trouble
maintaining their recovery once back in the community.
On that date, Andrew Goldstein, a man with a history
of mental illness and hospitalizations, pushed Kendra
Webdale onto the subway tracks in a tunnel beneath the
streets of Manhattan. Ms. Webdale lost her life as a
result. Through the leadership of Governor Pataki, a
bipartisan effort was forged with the New York State
Legislature to create a resource delivery system for this
population, which, in view of their treatment history
and present circumstances, are likely to have difficulty
living safely in the community.1

On August 29, 1999, Governor George Pataki
signed Kendra’s Law, creating a statutory framework
for court-ordered assisted outpatient treatment (AOT),
to ensure that individuals with mental illness, and a
history of hospitalizations or violence, participate in
community-based services appropriate to their needs.2
The law became effective in November of 1999. Since
that time, 1,823 court orders have been issued for AOT
statewide, together with 612 renewal orders.3 The
majority of orders and renewals have been issued in
New York City.

The statute creates a petition process, found in
Mental Hygiene Law § 9.60 (MHL), designed to identify
those persons who may not be able to survive safely in
the community without greater supervision and assis-
tance than historically has been available. A description
of many aspects of the petition process follows, and is
in turn followed by a review of some of the more
important court decisions concerning Kendra’s Law.

Filing the Petition 
Kendra’s Law establishes a procedure for obtaining

court orders for certain patients to receive and accept
outpatient treatment.4 The prescribed treatment is set
forth in a written treatment plan prepared by a physi-
cian who has examined the individual.5 The procedure
involves a hearing in which all the evidence, including
testimony from the examining physician, and, if
desired, from the person alleged to need treatment, is
presented to the court.6 If the court determines that the
individual meets the criteria for AOT, an order is issued

to either the director of a hospital licensed or operated
by the Office of Mental Health (OMH), or a director of
community services who oversees the mental health
program of a locality (i.e., the County or the City of
New York mental health director). The initial order is
effective for up to six months7 and can be extended for
successive periods of up to one year.8 Kendra’s Law
also provides a procedure for the removal of a patient
subject to a court order to a hospital for evaluation and
observation, in cases where the patient fails to comply
with the ordered treatment and poses a risk of harm.9

The process for issuance of AOT orders begins with
the filing of a petition in the supreme or county court
where the person alleged to be mentally ill and in need
of AOT is present (or is believed to be present). The fol-
lowing may act as petitioners: 

1. an adult (18 years or older) roommate of the per-
son;

2. a parent, spouse, adult child or adult sibling of
the person; 

3. the director of a hospital where the person is
hospitalized; 

4. the director of a public or charitable organiza-
tion, agency or home that provides mental
health services and in whose institution the per-
son resides; 

5. a qualified psychiatrist who is either treating the
person or supervising the treatment of the per-
son for mental illness; 

6. the director of community services, or social
services official of the city or county where the
person is present or is reasonably believed to be
present; or 

“On August 29, 1999, Governor George
Pataki signed Kendra’s Law, creating a
statutory framework for court-ordered
assisted outpatient treatment to ensure
that individuals with mental illness, and
a history of hospitalizations or violence,
participate in community-based services
appropriate to their needs.”
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7. it is likely that the person will benefit from
assisted outpatient treatment; and 

8. if the person has executed a health care proxy,
any directions included in such proxy shall be
taken into account by the court in determining
the written treatment plan.13

In addition, a court may not issue an AOT order
unless it finds that assisted outpatient treatment is the
least restrictive alternative available for the person.14

Notice of the petition must be served on a number
of people or entities, including the person, his or her
nearest relative and the Mental Hygiene Legal Service
(MHLS), among others.15 The court is required to set a
hearing date that is no more than three days after
receipt of the petition, although adjournments can be
granted for good cause.16

If the court finds by clear and convincing evidence
that the subject of the petition meets each of the criteria
and a written treatment plan has been filed, the court
may order the subject to receive assisted outpatient
treatment. The order must specifically state findings
that the proposed treatment is the least restrictive treat-
ment that is appropriate and feasible, must include case
management or Assertive Community Team services
and must state the other categories of treatment
required. The court may not order treatment which is
not recommended by the examining physician and
included in the treatment plan.17 Appeals of AOT
orders are taken in the same manner as specified in
MHL § 9.35 relating to retention orders.18

If in the clinical judgment of a physician, the assist-
ed outpatient has failed or refused to comply with the
treatment ordered by the court, efforts must be made to
achieve compliance. If these efforts fail, and the patient
may be in need of involuntary admission to a hospital,
the physician may request the director of community
services, his designee, or other physician designated
under § 9.37 of the MHL to arrange for the transport of
the patient to a hospital. If requested, peace officers,
police officers or members of an approved mobile crisis
outreach team must take the patient into custody for
transport to the hospital. An ambulance service may
also be used to transport the patient. The patient may
be held up to 72 hours for care, observation and treat-
ment and to permit a physician to determine whether
involuntary admission under the standards set forth in
Article 9 of the MHL is warranted.19

The legislation also provides for the exchange of
clinical information pertaining to AOT patients.
Kendra’s Law amends MHL § 33.13, the confidentiality
provision, to clarify that OMH licensed or operated
facilities may share confidential patient information,
when such sharing is necessary to facilitate AOT.20

7. a parole officer or probation officer assigned to
supervise the person.10

The petition must include the sworn statement of a
physician who has examined the person within ten
days of filing of the petition, attesting to the need for
AOT.11 In the alternative, the affidavit may state that
unsuccessful attempts were made in the past ten days
to obtain the consent of the person for an examination,
and that the physician believes AOT is warranted. In
the latter case, if the court finds reasonable cause to
believe the allegations in the petition are true, the court
may request that the patient submit to an examination
by a physician appointed by the court, and ultimately
may order peace officers or police officers to take the
person into custody for transport to a hospital for
examination by a physician. Any such retention shall
not exceed twenty-four hours.12

The petitioner must establish by clear and convinc-
ing evidence that the subject of the petition meets all of
the following criteria: 

1. He or she is at least 18 years old; and 

2. is suffering from a mental illness; and 

3. is unlikely to survive safely in the community
without supervision; and 

4. has a history of lack of compliance with treat-
ment for mental illness that has: 

a. at least twice within the last 36 months been
a significant factor in necessitating hospital-
ization or receipt of services in a forensic or
other mental health unit in a correctional
facility or local correctional facility (not
including any period during which the per-
son was hospitalized or incarcerated imme-
diately preceding the filing of the petition),
or 

b. resulted in one or more acts of serious vio-
lent behavior toward self or others, or
threats of or attempts at serious physical
harm to self or others within the last 48
months (not including any period in which
the person was hospitalized or incarcerated
immediately preceding the filing of the peti-
tion); and 

5. is, as a result of his or her mental illness, unlike-
ly to voluntarily participate in the recommended
treatment pursuant to the treatment plan; and 

6. in view of his or her treatment history and cur-
rent behavior, the person is in need of assisted
outpatient treatment in order to prevent a
relapse or deterioration which would be likely to
result in serious harm to self or others; and 
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Legal Developments
Since the legislation became effective, New York

courts have addressed a number of issues related to the
statute, and have rendered decisions regarding the con-
stitutionality of the statute, as well as decisions constru-
ing statutory provisions concerning the criteria for AOT
orders, and the evidentiary standard under the statute.

Constitutional Challenges

In In re Urcuyo,21 the first court challenge to the con-
stitutionality of Kendra’s Law, the MHLS moved for
dismissals on behalf of two respondents to Kendra’s
Law petitions in Supreme Court, Kings County.
Respondents argued that Kendra’s Law violated the
due process and equal protection guarantees of the
New York State and the United States Constitutions
because the statute did not require a judicial finding of
incapacity prior to the issuance of an order requiring
the respondent to comply with the AOT treatment plan.
The court rejected all of respondents’ arguments, and
held that the statute was in each respect constitutional.

The challenge was based largely upon the Court of
Appeals decision in Rivers v. Katz.22 The Rivers court
acknowledged that all patients have a fundamental
right to determine the course of their own treatment,
but also that there may be circumstances where it is
necessary to administer treatment to a psychiatric inpa-
tient over the patient’s objections, pursuant to either the
state’s police power or parens patriae power. Rivers
established a procedural standard for such medication
over objection, requiring a judicial finding that the
patient lacks the capacity to make competent decisions
concerning treatment. This is a judicial determination,
not a clinical determination, and recognizes that there is
a cognizable deprivation of liberty resulting from a
decision to forcibly medicate a person who has been
involuntarily committed. 

Respondents in Urcuyo urged the court to equate
the infringement of a patient’s liberty interest as a con-
sequence of an AOT order with the Rivers situation,
where a psychiatric inpatient is forcibly medicated
against his or her will. Respondents pointed to the com-
pulsive nature of court orders, and reasoned that the
threat of removal for observation as a result of non-
compliance is so akin to the forcible medication situa-
tion in Rivers, that identical due process safeguards are
constitutionally required.23

The court answered by stating that AOT patients
are not involuntary inpatients, and therefore are not
even subject to medication over objection. There is no
threat of medication over objection because there is no
authorization in the statute for such measures, and that
“[e]ven if a patient is eventually retained in a hospital

after the seventy-two hour evaluation period [pursuant
to 9.60(n)], he or she still cannot be forcibly medicated
absent a judicial determination of incapacity or under
emergency circumstances.”24

With respect to respondents’ attempts to draw
analogies between forcible administration of medication
over objection, and the more remote possibility of clini-
cal intervention in the event of non-compliance, the
response was equally succinct:

This court rejects respondents’ argu-
ment that an assisted outpatient order,
while not providing for the forcible
administration of medication, unrea-
sonably violates the patient’s right to
refuse medication by threatening arrest
upon non-compliance with the plan. . . .
the court does not agree with respon-
dents’ argument that a failure to take
medication results in the summary
arrest of the patient. Rather, the
patient’s failure to comply with the
treatment plan, whose formulation the
patient had the opportunity to partici-
pate in, leads to the heightened scruti-
ny of physicians for a 72-hour evalua-
tion period, but only after a physician
has determined that the patient may be
in need of involuntary admission to a
hospital.25

Ultimately, the 72-hour observation period was
held to be “a reasonable response to a patient’s failure
to comply with treatment when it is balanced against
the compelling state interests which are involved.”26

Furthermore, the removal and 72-hour observation pro-
visions of the statute were held to be in accord with ear-
lier judicial constructions of the dangerousness stan-
dard embodied in the MHL provisions concerning
involuntary commitment. 

One such precedent was Project Release v. Prevost,27

which held that MHL provisions authorizing involun-
tary observation periods of up to 72 hours satisfy con-
stitutional due-process standards. Reference was also
made to prior decisions permitting clinicians, and
courts, to consider a patient’s history of relapse or dete-
rioration in the community, when weighing the appro-
priateness of an exercise of the police power or the
parens patriae power. For example, Seltzer v. Hogue28

involved a civilly committed patient whose behavior
improved in the hospital, but who would not comply
with treatment, and whose condition would deteriorate
in the community. The Hogue court considered evidence
of the patient’s behavior in the community, and pattern
of treatment failures, and ordered his continued reten-
tion under MHL section 9.33. Relying on Hogue, the
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Under Kendra’s Law, the patient is not
required to take any drugs, or submit to
any treatment against his will. To the
contrary, the patient is invited to partic-
ipate in the formation of the treatment
plan. When released pursuant to an
assisted outpatient treatment order, no
drugs will be forced upon him if he
fails to comply with the treatment
plan.33

After the Rivers analogy was deemed inappropriate,
the court went on to analyze whether the deprivation of
a patient’s liberty interests occasioned by a Kendra’s
Law order represented a constitutional exercise of the
state’s police or parens patriae powers. In light of
exhaustive legislative findings, and “elaborate proce-
dural safeguards to insure the protection of the
patient’s rights,”34 the court concluded:

Given that the purpose of Kendra’s
Law is to protect both the mentally dis-
abled individual and the greater inter-
ests of society, the statute is narrowly
tailored to meet its objective. In view of
the significant and compelling state
interests involved, the statute is not
overly broad, or in any way unrelated
to, or excessive in light of those inter-
ests.35

Respondent’s contention that, in order for the
removal provision (MHL § 9.60(n)) to pass constitution-
al muster, the patient must be afforded notice and an
opportunity to be heard prior to any removal for obser-
vation, was also rejected. Contrary to respondent’s posi-
tion that the statute permits summary arrest without
any due process, for an AOT order to issue in the first
instance there must have been a judicial finding, based
on clear and convincing evidence, that in the event of a
failure to comply with treatment, the patient will likely
present a danger to himself or others. In addition to this
prior judicial finding, failure to comply does not auto-
matically result in the immediate confinement of the
patient. In fact, the court went to great lengths to articu-
late the significant procedural requirements which must
be met prior to any effort to remove the patient who
has failed to comply with his treatment plan:

Before a physician may order [removal]
of a patient to a hospital for examina-
tion, the following must take place:

1. The physician must be satisfied that,
efforts were made to solicit the patients
compliance; and

2. In the clinical judgment of the physi-
cian, the patient (a) “may be in need of

Urcuyo court held that it was appropriate to consider
the patient’s behavior in the community, and any histo-
ry of treatment failures, when making a determination
regarding dangerousness in a proceeding pursuant to
Kendra’s Law.29

Reviewing the specific criteria that must be shown
by a petitioner, the high evidentiary standard requiring
that those criteria be shown by clear and convincing
evidence, and the prior judicial acceptance of other
MHL provisions which are analogous to the 72-hour
observation provision of Kendra’s Law, the court found
respondents’ constitutional due-process rights are suffi-
ciently protected. 

In the wake of the decision in In re Urcuyo, the
Supreme Court, Queens County, was presented with
another constitutional challenge to Kendra’s Law. In In
re K.L.,30 the MHLS moved for dismissal of a petition on
behalf of respondent, arguing that the statute was
unconstitutional on two grounds—that the statute
unconstitutionally deprived patients of the fundamental
right to determine their own course of treatment, and
that the statutory provisions concerning removal for
observation following non-compliance with the AOT
order are facially unconstitutional. 

The first challenge brought by the respondent in
K.L. echoed the constitutional challenge in Urcuyo, and
asked the court to equate AOT with the type and
degree of deprivation of liberty implicated in Rivers,
which involved the forcible medication of a psychiatric
inpatient over the patient’s objection.31 Respondent
argued that in those cases where the treatment plan
included a medication component, the court could
avoid finding the statute unconstitutional by construing
it to require a judicial finding that the patient lacked the
capacity to make reasoned decisions concerning his
medical treatment. Respondent reasoned that the proce-
dural safeguards developed in Rivers could be imported
into the AOT procedure, and preserve the patient’s
right to control his course of treatment. 

Respondent’s characterization of Kendra’s Law
orders as tantamount to medication over objection was
rejected, and the Rivers facts distinguished from the
AOT situation. Notably, while Rivers reaffirmed the
right of every individual to determine his or her own
course of treatment, it is likewise true that “this right is
not absolute, and must perforce yield to compelling
state interests when the state exercises its police power
(as when it seeks to protect society), or its parens patriae
power (to provide care for its citizens who are unable to
care for themselves because of mental illness).”32 The
court then rejected the Rivers analogy:

However, there is a fundamental flaw
in respondent’s position in this regard.
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involuntary admission to a hospital
pursuant to section 9.27 of the Mental
Hygiene Law;” or (b) “immediate
observation, care and treatment of the
patient may be necessary pursuant to
Mental Hygiene Law sections 9.39 or
9.40.” Then,

3. The physician may request “the
director,” or certain other specific per-
son, to direct the removal of the patient
to an appropriate hospital for examina-
tion, pursuant to specific standards.

4. The patient may be retained only for
a maximum of 72 hours.

5. If at any time during the 72-hour
period the patient is found not to meet
the involuntary admission and reten-
tion provision of the Mental Hygiene
Law, he must be released.36

With reference to other provisions of the MHL
which permit the involuntary removal of a person to a
hospital, and which have all been constitutionally
upheld,37 the court noted that the removal provisions in
Kendra’s Law contemplate even greater procedural pro-
tections. For example, removal under Kendra’s Law
requires a prior judicial finding that removal may be
appropriate in the event of failure to comply. 

Although Kendra’s Law was declared “constitu-
tional in all respects,” by the court in In re K.L.,38 the
decision has generated an appeal to the Second Depart-
ment by respondent. The outcome of that appeal will
determine the extent to which the constitutionality of
the statute remains an issue.

Decisions Construing the Statutory Criteria
In addition to the decisions concerning constitution-

al issues in In re K.L. and In re Urcuyo, there is now
some guidance from the courts concerning the statutory
criteria for Kendra’s Law orders, MHL § 9.60(c).

Soon after the statute became effective, a debate
emerged with respect to the proper construction of the
alternative criteria concerning a respondent’s prior need
for hospitalization, or prior violent acts. Among other
criteria, a Kendra’s Law petitioner must demonstrate
under MHL § 9.60(c)(4):

[that] the patient has a history of lack of
compliance with treatment for mental
illness that has:

(i) at least twice within the last thir-
ty-six months been a significant
factor in necessitating hospital-

ization in a hospital, or receipt
of services in a forensic or other
mental health unit of a correc-
tional facility or a local correc-
tional facility, not including any
period during which the person
was hospitalized or incarcerated
immediately preceding the filing
of the petition or:

(ii) resulted in one or more acts of
serious violent behavior toward
self or others or threats of, or
attempts at, serious physical
harm to self or others within the
last forty-eight months, not
including any period in which
the person was hospitalized or
incarcerated immediately pre-
ceding the filing of the petition
. . .

The Two-Hospitalization Criteria
The first prong of MHL § 9.60(c)(4) is satisfied

when a petitioner demonstrates that a patient has been
hospitalized twice, as a result of treatment failures,
within the past 36 months (referred to as the “two-hos-
pitalizations” criterion). The 36 month look-back period
excludes the duration of any current hospitalization.

In June of 2000, a Kendra’s Law petition was
brought in Supreme Court, Richmond County, alleging
that the respondent had been hospitalized on two occa-
sions within the statutory look-back period—within the
time period of the current hospitalization plus 36
months.

In In re Sarkis,39 the respondent moved to dismiss
the petition, arguing, among other grounds, that the
petition was deficient because it counted the current
hospitalization as one of the two hospitalizations
required to satisfy MHL § 9.60(c)(4)(i). Respondent rea-
soned that the statutory language, which excluded the
duration of the current hospitalization from the look-
back period, must also be construed to exclude the cur-
rent hospitalization from being counted as one of the
two hospitalizations required. 

The court relied on the specific language of the
statute, and rejected respondent’s argument:

[R]espondent’s position is based on a
flawed interpretation of the statutory
provision, which reads [9.60(c)(4)(i)] as
modifying the single word “hospital-
ization” appearing in the first clause of
Mental Hygiene Law 9.60(c)(4), rather
than the grammatically more consistent
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This provision of the statute was the subject of an
appeal to the Second Department. In In Weinstock
(Hector A.),45 the trial court had dismissed the petition
because the violent act relied upon to satisfy the statu-
tory criteria occurred while the patient was hospital-
ized. The respondent stabbed a hospital worker during
his current hospitalization, and the outcome of the case
hinged on whether the stabbing could be used to satisfy
the violent act criterion of MHL § 9.60(c)(4). On appeal,
petitioner argued that the 48 month exclusion applies
only to the duration of the look-back period, and
should not be read to exclude violent acts occurring
during the current hospitalization. The respondent
argued that the language excluding the duration of the
current hospitalization from the 48 month look-back
period also required the court to exclude evidence of
any violent acts or threats during the current hospital-
ization. The Second Department reversed the trial
court’s dismissal, and held that the evidence related to
the stabbing was admissible to satisfy the violent act
requirement:

There is no merit to the patient’s argu-
ment that the violent act he committed
against a hospital employee must be
disregarded under Mental Hygiene
Law § 9.60(c)(4)(ii). This provision sim-
ply extends the 48 month period for
considering the patient’s violent behav-
ior by the duration of his hospitaliza-
tion or incarceration “immediately pre-
ceding the filing of this petition.” This
provision in no way eliminates from
consideration violent acts occurring
during the hospitalization or incarcera-
tion.46

Hector A. cited with approval the rationale articulat-
ed in In re Weinstock (Julio H.),47 where respondent
sought dismissal of an AOT petition, and argued for a
construction of MHL § 9.60(c)(4)(ii) which would
exclude violent acts which occur while a person is hos-
pitalized from being used to satisfy the requirements of
that section in an AOT petition.

The respondent in Julio H. moved for dismissal of
the AOT petition on two grounds: First, he argued that
the exclusion of the current hospitalization from the 48
month look-back period also excludes any violent acts
during the current hospitalization. Second, he urged the
court to accept the premise that a person who is cur-
rently hospitalized is receiving treatment, is therefore
deemed compliant, and thus violent acts occurring dur-
ing hospitalization could never be the result of non-
compliance with treatment. 

“thirty-six months” period during
which the noncompliance resulting in
such hospitalizations must occur.40

It is the duration of the current hospitalization
which is excluded from the look-back period. In any
event, it is the need for hospitalization as a result of
noncompliance which is at the bottom of the two-hospi-
talization requirement. “The triggering event for pur-
poses of Mental Hygiene Law 9.60(c)(4)(i) is not the
hospital admission but rather the noncompliance with
treatment necessitating the hospitalization, and is com-
plete before the hospitalization begins.”41

Respondent appealed the denial of his motion to
dismiss, and the Appellate Division, Second Depart-
ment affirmed, writing:

[W]e agree with the Supreme Court’s
interpretation of Mental Hygiene Law §
9.60(c)(4)(i) . . . The appellant interprets
this provision as precluding the consid-
eration of his hospitalization immedi-
ately preceding the filing of the petition
as one of the two required hospitaliza-
tions due to noncompliance with treat-
ment within the last 36 months . . . we
reject the appellant’s interpretation . . .
which would inexplicably require
courts to disregard the most recent inci-
dent of hospitalization due to noncom-
pliance with treatment in favor of inci-
dents more remote in time.42

The decision in In re Dailey43 is in accord with In re
Sarkis. In Dailey, the court rejected an argument identi-
cal to that offered by respondent in Sarkis, holding that
reading the statutory language, together with the leg-
islative history, “leads to the conclusion that the section
seeks only to expand the number of months which a
petitioner can look back to thirty-six months prior to
the current hospitalization and does not exclude the acts
of non-compliance with treatment and the current hos-
pitalization itself from consideration for an AOT
order”44

The Violent Act Criteria
The second prong of MHL § 9.60(c)(4) is satisfied

when a petitioner establishes that a patient has commit-
ted one or more acts of serious violent behavior toward
self or others or threats of, or attempts at, serious physi-
cal harm to self or others within the last 48 months
(referred to as the “violent act” criterion). However, in
language which is similar to the two-hospitalizations
requirement discussed above, the 48 month look-back
period excludes the duration of any current hospitaliza-
tion or incarceration.
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Both arguments were rejected, with the result that
respondent’s violent act occurring during his current
hospitalization could be used to satisfy the violent act
criterion of MHL § 9.60(c)(4)(ii). Further, there is no irre-
buttable presumption of compliance during hospitaliza-
tion, and the issue of whether a patient has been non-
compliant with treatment while in a psychiatric hospital
“is a fact to be determined at the AOT hearing.”48 This
is significant, because the petitioner must establish a
nexus between the patient’s violent behavior and his
failure to comply with treatment. By denying respon-
dent’s argument that compliance in the hospital is pre-
sumed, the court created an opportunity for petitioners
to demonstrate a nexus between non-compliance, and
violence, based on the patient’s behavior while hospi-
talized.49

Decisions on the Applicability of the Physician-
Patient Privilege

In addition to challenges to the constitutionality of
Kendra’s Law, and clashes over the appropriate con-
struction of the two-hospitalizations and violent act cri-
teria, there have been challenges involving the type of
evidence which may, or must be offered in support of
an AOT petition. 

One significant evidentiary challenge involved the
practice of having a patient’s treating physician testify
at the mandatory hearing on the petition. The practice
prompted objections based on the physician-patient
privilege, which is codified in N.Y. Civil Practice Law &
Rules 4504 (CPLR).

Supreme Court, Queens County, was faced with
such a challenge in the Spring of 2000, in In re Sullivan
(Nathan R.),50 and ultimately ruled that the statutory
privilege did not operate to prevent a treating physician
from also fulfilling the role of examining physician in a
Kendra’s Law proceeding.

To meet the statutory requirements for AOT, a peti-
tion must be accompanied by an affidavit by an “exam-
ining physician,” who must state that he or she has per-
sonally examined respondent no more than 10 days
prior to the submission of the petition, that such physi-
cian recommends AOT and that the physician is willing
and able to testify at the hearing on the petition.51 The
examining physician is also required to testify at the
hearing on the petition concerning the facts underlying
the allegation that the respondent meets each of the
AOT criteria, including testimony that a court order is
the least restrictive alternative, and concerning the rec-
ommended treatment plan.52

In Nathan R., the examining physician was also
respondent’s treating physician. Respondent moved to
dismiss the petition, on the basis that “the physician-

patient evidentiary privilege codified in CPLR 4504
absolutely prohibits a treating psychiatrist from submit-
ting an affidavit or giving testimony in support of [an
AOT] petition.”53 The motion to dismiss was denied:

CPLR 4504 does not prevent a treating
physician from disclosing information
about the patient under all circum-
stances. . . . The protection of the physi-
cian-patient privilege extends only to
communications and not to facts. A fact
is one thing and a communication con-
cerning that fact is an entirely different
thing.54

The decision allowed that there may in fact be spe-
cific communications which are entitled to protection,
but the burden is on the movant to demonstrate the
existence of circumstances justifying the recognition of
the privilege. Even in such cases, the privilege will only
be held to attach to specific communications, and
broad, conclusory claims of privilege, such as those
made by respondent’s counsel in Nathan R., will not
suffice.55

Respondent also suggested that because a treating
physician is among those enumerated who may bring a
petition, and a petitioner cannot also act as the examin-
ing physician, a treating physician is statutorily prohib-
ited from fulfilling the role of examining physician. This
argument was also rejected:

It is unclear whether the [respondent] is
also claiming that Mental Hygiene Law
§ 9.60 prohibits a treating psychiatrist
from being the examining physician. It
does not. It only prevents a treating
psychiatrist from being the petitioner if
the treating psychiatrist is the examin-
ing physician.56

Supreme Court, Queens County, was faced with an
identical argument, in a motion to dismiss a Kendra’s
Law petition shortly after Nathan R. was decided. In
Amin v. Rose F.,57 respondent urged the court to dismiss
the petition as insufficient, because the respondent’s
treating physician was also the examining physician,
and therefore his testimony in support of the petition
would be prohibited by the physician-patient privilege.
In denying the motion, the court looked at, among
other things, the legislative history of Kendra’s Law,
and held:

[I]t is clear that the legislature intended
and desired for the subject’s treating
physician to be intimately involved
with the various aspects of assisted out-
patient treatment, and thereby implicit-
ly waived the physician-patient privi-
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ever, this court feels that the statute
authorizes the court to make a finding
on the papers submitted when appro-
priate and empowers the court to
authorize the police to take respondent
into custody for purposes of the physi-
cian examination.61

Longo provides guidance on the issue of the proce-
dure for pre-hearing examinations, but leaves open the
possibility that judges may find it appropriate in certain
circumstances to conduct a hearing prior to ordering
the removal of a patient for examination. The governing
standard remains whether the affidavits and other clini-
cal evidence offered by the petitioner establish reason-
able grounds to believe that the petition is true. This is a
standard which is decidedly lower than that applicable
to a decision on the merits of the petition, and the court
in Longo was prudent in not allowing the hearing on the
examination issue to expand into a hearing on the peti-
tion itself. 

Questions regarding the evidentiary standard appli-
cable to AOT hearings have also found their way into
the courts. For example, in In re Jesus A.,62 respondent
moved to dismiss the petition, arguing that petitioner
failed to offer facts sufficient to establish that an AOT
order was appropriate. The court was critical of the affi-
davit of the examining physician, which merely para-
phrased the criteria, concluding:

Clearly, these allegations, which are
nothing more than conclusions, not
facts, are insufficient. It thus is the
holding of this court that, as in all other
cases, allegations which are nothing
more than broad, simple conclusory
statements are insufficient to state a
claim under section 9.60 of the Mental
Hygiene Law.63

The petitioner submitted a supplemental affidavit
in an attempt to cure the deficiencies found in the origi-
nal. This effort also failed, because it was not based
upon “personal knowledge or upon information and
belief in which event the source of the information and
the grounds for the belief must be provided.”64

If it was not clear prior to Jesus A., the fog has now
lifted—the petition must contain specific evidence,
whether in the form of documents, affidavits or testi-
mony, that all of the criteria are met. This burden must
be carried by reference to facts, and the mere para-
phrasing of the statutory language will not suffice.

In Jesus A., although there was a dispute over
whether petitioner had met its evidentiary burden, it
was without dispute the petitioner’s burden. In Cohen v.

lege for the purposes of assisted outpa-
tient treatment. . . . Indeed, it would
serve no useful purpose to insist on the
physician-patient privilege under
M.H.L. 9.60, and, in fact, would frus-
trate the clear intention of the legisla-
ture to keep mentally ill persons in the
community and out of inpatient psychi-
atric hospitalization. Furthermore, once
the privilege is waived, it is waived for
all purposes . . . This clearly includes
allowing the treating psychiatrist to
examine the subject of the AOT pro-
ceeding, and to testify as to his findings
at that hearing.58

Therefore, although the statute prohibits a treating
physician from being both the petitioner and the exam-
ining physician with respect to a particular patient, the
statute does not prohibit the treating physician from
also being either the examining physician or the peti-
tioner. 

The respondent in Amin appealed the decision
denying her motion to dismiss. However, because the
respondent ultimately entered into a voluntary agree-
ment for treatment, the appeal was dismissed as moot.59

Other Decisions

In In re Longo,60 a case before the Supreme Court,
Monroe County, a dispute evolved concerning whether
a respondent has the right to a hearing before an order
can issue for his removal to a hospital for the purposes
of an examination. Even after the court formally
requested that respondent submit to such an examina-
tion, he refused. Instead, respondent objected to the
request, demanding that he be provided with a hearing
prior to any court-ordered examination, and that to do
otherwise would violate his constitutional due-process
rights. Relying on MHL § 9.60(h)(3), which governs sit-
uations where a patient refuses to permit an examina-
tion by a physician, the court ordered the removal for
examination:

The court rejects respondent’s con-
tention that the statute implies the
requirement of such a hearing,
although in some cases it may be
appropriate to do so. [The petition] suf-
ficiently sets out grounds establishing
reasonable cause to belief that the peti-
tion is true. The respondent was given
ample opportunity to be heard at oral
argument with respect to the petition
and, indeed, plans to submit written
opposition to the petition itself. How-
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Anne C.,65 the court was asked to construe MHL §
9.60(m), and determine the allocation of the burden of
proof in a jury appeal of a Kendra’s Law order. 

Respondent was the subject of an AOT order, and
as the expiration of the initial six-month order
approached, an application was filed for an extension of
the original order for an additional twelve months.
Respondent failed to move in opposition to the exten-
sion, but after the extension was granted, demanded a
jury trial to “review” the extension order. 

Kendra’s Law contains an appeal provision, which
incorporates by reference the procedures found in MHL
§ 9.35, which permits jury review of retention orders.
The court construed that provision, as incorporated into
Kendra’s Law, to guarantee Kendra’s Law respondents
the right to the type of review contemplated by Article
55 of the CPLR.66

By characterizing a request for review under MHL
§ 9.60(m) as an appeal, the court identified the respon-
dent as the appellant. This is significant, because
respondent had argued that MHL § 9.60(m) guaranteed
the right to a rehearing. In a rehearing, the petitioner
would be forced to carry the burden of demonstrating
by clear and convincing evidence that all of the statuto-
ry criteria had been met. By denominating the respon-
dent the appellant, the tables are turned, and now the
respondent must carry the burden of demonstrating
that the criteria had not been met.67 Further, the court
held that the respondent/appellant was bound by the
same standard of proof in its appeal as the petitioner
had been at the hearing itself—she must prove that the
criteria had not been met by clear and convincing evi-
dence.68

Finally, respondent asked the court to consider the
changes in her condition and circumstances since the
order was issued. The court rejected respondent’s
request, and instead held: first, the proper mechanism
for staying, modifying or vacating an existing order is
provided by MHL § 9.60(1), not the jury appeal permit-
ted by MHL § 9.60(m); and second, because it is an
appeal, and not a motion to modify, the jury may not
consider any new evidence.69

One last issue worthy of discussion is the amount
of discretion a court may exercise in fashioning relief
when deciding a Kendra’s Law petition. In In re Applica-
tion of Manhattan Psychiatric Center,70 the Appellate Divi-
sion, Second Department held it is within the authority
of a trial court to grant or deny a Kendra’s Law peti-
tion, but is beyond its authority to order retention pur-
suant to other sections of the MHL, or order treatment
other than what is included in the treatment plan.

The case involved an AOT petition for a patient
who, as well as having a history of mental illness and

treatment failures, had a criminal history resulting from
violent behavior. After the required hearing, and upon
consent of the parties, the petition was granted. Howev-
er, the court held the order in abeyance, pending an
independent psychiatric evaluation of respondent.
Although an AOT order ultimately was issued for the
patient, the trial court at one point denied the petition,
based on its own determination that the patient met the
criteria for continued inpatient retention ( the “danger-
ousness standard”), and should not be returned to the
community, with or without AOT.

The Second Department accepted the case for
review, and decided a number of issues raised by the
lower court concerning the scope of that court’s author-
ity under the statute.71 The first issue was whether the
court may make its own determination of whether the
patient meets the dangerousness standard, and was
therefore beyond the reach of AOT. The Second Depart-
ment responded in the negative, and limited the author-
ity of the trial court to deciding whether the statutory
criteria had been met, and then either granting or deny-
ing the petition. The decision whether to release the
patient is a clinical determination left, in this case, to
the director of the hospital. Kendra’s Law does not pro-
vide an avenue for the subordination of that clinical
judgment to a judicial determination that the patient
should remain hospitalized.72

The second issue was whether MHL § 9.60(e)(2)(ii),
which permits the court to consider evidence beyond
what is contained in the petition, also implicitly pro-
vides the authority for the court to make a judicial
determination with respect to the dangerousness stan-
dard. The Second Department answered again in the
negative, and held that § 9.60(e)(2)(ii) only permits the
consideration of additional facts in deciding whether
the statutory criteria have been met, “[i]t is not an invi-
tation to the court to consider the issue of dangerous-
ness in respect of a decision to release the patient.”73

An issue was also raised concerning whether a
court has discretion to deny a petition, where the statu-
tory criteria have been met. Noting that a court must
deny the petition if the criteria have not been met, the
Second Department concluded:

Thus, the court’s discretion runs only to
the least restrictive outcome. In other
words, a court may decide not to order
AOT for a person who meets the crite-
ria, but it may not decide to order AOT
for a patient who does not meet the cri-
teria. . . . In any event, no measure of
discretion would be sufficient to permit
a court to bar the release of a hospital-
ized patient (or, by extrapolation, to
order the involuntary admission of an
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the CPLR, and the burden of proof shifts to the appel-
lant. 

Finally, Kendra’s Law does not authorize courts to
make independent determinations concerning the issue
of whether a patient meets involuntary inpatient crite-
ria during a Kendra’s Law proceeding. Statutory
authority extends only to the judicial determination of
whether the petitioner has met its burden of proving by
clear and convincing evidence that the statutory criteria
have been met, and then the court may either grant or
deny the petition.
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1. Prior to the enactment of Kendra’s Law, and prior to the tragic

event involving Ms. Webdale, a pilot program for assisted out-
patient treatment was operated out of Bellevue Hospital in New
York City. The pilot program was enacted in 1994 and codified
as N.Y. Mental Hygiene Law § 9.61 (MHL). The pilot program
expired in 2000. Although the pilot and the current law differ in
many details, the basic framework for the current statute was
based upon the pilot. 

2. 1999 N.Y. Laws ch. 408.

3. Office of Mental Health Statewide AOT Report as of April 1,
2002.

4. Much of the information concerning the petition process in this
article can be found at the New York State Office of Mental
Health official web page, <http://www.omh.state.ny.us>, which
contains a great deal of useful information about Kendra’s Law.

5. MHL § 9.60(i)(1).

6. MHL § 9.60(h).

7. MHL § 9.60(j)(2).

8. MHL § 9.60(k).

9. MHL § 9.60(n).

10. MHL § 9.60(e)(1).

11. MHL § 9.60(e)(3)(i).

12. MHL § 9.60(h)(3).

13. MHL § 9.60(c).

14. MHL § 9.60(j)(2).

15. MHL § 9.60(f).

16. MHL § 9.60(h).

17. MHL § 9.60(j)(2).

18. MHL § 9.60(m). 

19. MHL § 9.60(n).

20. In December of 2000, the federal Department of Health and
Human Services promulgated regulations pursuant to the
Health Insurance Portability and Accountability Act of 1996
(HIPAA) establishing standards for the privacy of individually
identifiable health information (45 C.F.R. Parts 160 and 164). The
general rule established in these regulations is that individually
identifiable health information cannot be used or disclosed by
covered entities (e.g., providers who engage in electronic trans-
actions) without patient consent or authorization. However, sev-
eral of the listed exceptions to this requirement would permit
covered entities to continue to exchange clinical information
without patient consent or authorization as required by
Kendra’s Law and Kendra’s Law court orders.

21. 714 N.Y.S.2d 862 (Sup. Ct., Kings Co. 2000). 

unhospitalized patient) as an alterna-
tive to ordering AOT, because Kendra’s
Law does not place that decision before
the court.74

Accordingly, it is now the case that clinical deci-
sions, such as determinations of dangerousness, are not
before the court during Kendra’s Law proceedings.
Judicial discretion is limited to deciding whether a peti-
tioner has carried its burden of demonstrating that the
statutory criteria are met by clear and convincing evi-
dence, and then either granting or denying the
petition.75

Conclusion 
While there are still many issues that may want for

the clarity provided by judicial review, a number of
threshold issues have been resolved since Kendra’s Law
became effective. Most importantly, the statute survived
constitutional challenges concerning the right to control
one’s treatment. Court-ordered AOT has been distin-
guished from forcible medication over objection, and
any fears that such forced treatment would proliferate
under Kendra’s Law should be allayed by judicial
recognition of the fact that forced medication over
objection is never appropriate in an AOT treatment
plan, and in any event cannot occur absent sufficient
due process pursuant to Rivers v Katz. 

It is currently the law that in meeting the two-hos-
pitalizations criteria, although the duration of the cur-
rent hospitalization is excluded from the respective
look-back period, the current hospitalization itself can
be used to meet the criteria. Similarly, in meeting the
violent act criteria, although the duration of the current
hospitalization is excluded from the respective look-
back period, the violent acts occurring during the cur-
rent hospitalization can be used to meet the criteria.

The petitioner must marshal facts and evidence,
such as testimony from those with actual knowledge, in
support of the petition. Mere recitations of the criteria,
in affidavit form, will not suffice. In addition, while a
patient’s treating physician cannot be both the petition-
er and the examining physician in an AOT proceeding,
the treating physician can be one or the other. 

If a patient refuses to submit to an examination, the
court can order the removal of the patient to a hospital
for the purposes of an examination. In such a circum-
stance, the petitioner must meet specific criteria justify-
ing the removal, but the patient does not have an
absolute right to a pre-removal hearing. 

Kendra’s Law provides for the review of an order
granting a petition before a jury, but such a proceeding
has the character of an appeal pursuant to Article 55 of
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Sanctioning Substance-Abusing Home Relief
Clients with the Loss of Medical Benefits—
Legal and Policy Concerns
By Georganne Chapin

ures, despite their ostensible goal of encouraging sub-
stance abuse treatment and freeing the state from
spending money on individuals who fail to engage in
healthy behaviors, serve mainly as political window-
dressing, and address neither individuals’ health care
needs nor the overall system’s financial health. 

I. Identification and Reporting of
Substance Abuse Among Home Relief
Clients in New York State and
Westchester County
New York State’s “Welfare Reform Act”3 imposes

mandatory identification and tracking of welfare and
Medicaid recipients who have been identified as having
substance abuse (including alcoholism) disorders. Addi-
tionally, compliance with substance abuse and alcohol
treatment is a required condition for receiving both
public assistance and medical assistance (i.e., Medicaid)
for individuals in certain eligibility categories, namely
the non-federally supported “Home Relief” or “Safety
Net” categories. In Westchester County, which man-
dates that most Medicaid recipients enroll in one of five
managed care organizations operating under contract
with the County, the MCOs are required to notify the
local Department of Social Services when an enrollee in
a rate category subject to mandatory treatment either
presents at a treatment program or is referred into treat-
ment by his or her MCO physician. The enrollee then
begins to be monitored by the County and—if she is a
“Home Relief” client and she fails to comply with the
type of substance abuse treatment specified by state
law4—could be subject to loss of all public assistance
benefits, including Medicaid. In addition to the contrac-
tual language obligating MCOs to “participate in the
local planning process for serving persons with alcohol
and substance addictions, to the extent required by the
LDSS,”5 the fact that substance abuse treatment for such
enrollees can be paid for by the state on a fee-for-service
basis (i.e., the MCO can escape financial risk for such
services) encourages MCO compliance with the report-
ing process. This clearly creates a peculiar conflict in the
fiduciary duty an MCO owes to its enrollees (see
below).

MCOs operating as “facilitated enrollers” under the
state’s “Access6 New York” program are involved even
earlier in the process of identifying substance abusers

New York State’s Social Services law allows local
districts (i.e., county Departments of Social Service, or
DSS, and, in New York City, the Human Resources
Administration, or HRA) to discontinue Medicaid bene-
fits for single adults who have been identified as sub-
stance abusers and who refuse or fail to comply with
the type of treatment mandated by the state.1 The law
has been implemented through a series of administra-
tive policies that require various actors within the sys-
tem to pre-screen and report individuals with possible
substance abuse to the local districts which, in turn,
conduct formal assessments, mandate treatment servic-
es, track compliance and, if compliance is not forthcom-
ing, cancel the Medicaid benefits of non-compliant
recipients. Individuals required to pre-screen recipients
include local district eligibility caseworkers and—most
recently—enrollment and outreach staff from Medicaid
managed care organizations (MCOs) and other organi-
zations under “facilitated enroller” contracts with the
districts. Additionally, managed care plans are required
to report to the districts their Home Relief enrollees
who may have been missed by the screening and
assessment process, but who avail themselves of treat-
ment for substance abuse. Reporting requirements
placed upon MCOs are reinforced through financial
incentives that permit the plans to escape payment for
substance abuse services rendered to such enrollees.

In this article, I will review both legal and policy
concerns related to New York’s approach to Home
Relief clients who are substance abusers. Particular
examples will be given from the program as imple-
mented in Westchester County—a mandatory Medicaid
managed care setting. After providing a brief history of
Medicaid managed care in the state and in Westch-
ester—with an emphasis on the non-commercial nature
of the health plans that dominate the industry—I will
describe Westchester’s policies regarding single adult
substance abusers and will show how this approach,
which evolved as a result of the emphasis on “personal
responsibility” in the Welfare Reform Act of 19972, co-
opts the MCOs’ fiduciary duties to their enrollees; vio-
lates the confidentiality of substance abusers by sharing
their medical information among numerous, untrained,
unauthorized individuals; and channels them into a
system that—because of the way it is organized—fails
to adequately assess or address their medical and psy-
chiatric needs. I will also comment on how these meas-
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for potential tracking and sanctioning within the Medic-
aid system. Under facilitated enrollment, MCOs and
other community-based organizations are literally dep-
utized to take applications from individuals applying
for Medicaid or the new “Family Health Plus”7 pro-
gram. As part of the application process, for each single
or (married but) childless adult applicant who appears
likely to fall into one of the Home Relief rate categories,
facilitated enrollers are required to complete a pre-
screening form that is designed to identify substance
abuse disorders. This form asks the enroller (an
employee of an MCO or another agency under contract
with the state) to ask the applicant ten questions includ-
ing: “Have you lost a job or gotten into trouble at work
within the last two (2) years?” and “Have you ever
attempted to cut down on your alcohol or drug use?”
and “Would you like information about alcoholism
and/or substance abuse treatment?” In addition, and
even more alarming given that enrollers need possess
no particular clinical, social work or even general edu-
cational credentials, enrollers are asked to indicate—
among other things—their observations regarding the
applicant’s appearance (e.g., “intoxicated,” “drowsy,”
“glassy-eyes”), demeanor (“jittery,” “argumentative,”
“hyperactive”) and even to assess whether the appli-
cant has a “runny nose (not a cold).” 

MCOs are required to forward this form, along with
the completed application, to the Department of Social
Service which will, in turn, deliver it to a Certified
Alcohol and Substance Abuse Counselor for follow-up,
which includes a formal assessment of the client’s pos-
sible substance abuse disorder. Thus begins the process
of mandating an individual into service, tracking her
compliance with the program and, potentially, in the
event she fails to comply, sanctioning her by withdraw-
ing her public assistance and Medicaid benefits.

While the ostensible reason for this process is to
ensure that people are not unfairly placed into welfare-
to-work programs if they are unable to function
because of substance abuse, the likely effect is to dis-
courage individuals from applying for assistance, and
to punish them for behaviors that are socially undesir-
able but largely out of their control. Further, by enlist-
ing facilitated enrollers—individuals and organizations
who have undertaken to assist needy individuals in
qualifying for assistance—in a process that can quickly
go from friendly and helpful to demeaning and, ulti-
mately, punitive, the state has co-opted MCOs for its
anti-enrollee enforcement purposes. This is particularly
ironic, given that these same MCOs have been histori-
cally required—in practice and by contract—to acqui-
esce unquestioningly to the needs and demands of
enrollees. 

II. Conflicting Fiduciary Duties of Health
Plans Participating in New York’s
Medicaid Managed Care Program
The history of New York State’s Medicaid managed

care program is dominated by not-for-profit Prepaid
Health Services Plans8—special-purpose managed care
organizations (MCOs) “sponsored”9 by facilities, such
as community health centers and hospitals, that have
traditionally cared for the poor. The original impetus
behind the formation of special-purpose MCOs in New
York, as in the nation at large, came from the recogni-
tion that Medicaid costs were continuing to increase,
with no appreciable gains in quality of or access to care
by the poor.10 Reasoning that managed care had been
proven to contain costs in commercial health insurance,
officials in the Departments of Health and Social Ser-
vices, backed by then-Governor Mario Cuomo, began
devising a program by which the risk for medical
expenditures for at least some portion of the Medicaid
population could be shifted from the state to private
entities. The state’s Department of Health and Depart-
ment of Social Services made funding available to a
number of Safety Net providers, for the purposes of
forming insurance companies that would agree to
accept the risk of all covered health care services for
certain categories of Medicaid patients, in exchange for
a fixed monthly capitation payment. Seeing the oppor-
tunity to control a larger share of Medicaid funds and
experiment with managed care, while retaining their
“share” of funded Medicaid, several not-for-profit com-
munity health centers (CHCs)—either individually or
as consortia—applied for and received state funding for
the purpose of incorporating separate not-for-profit
PHSPs.11 In November 1986, HCFA’s Regional Adminis-
trator confirmed to New York’s Commissioner of Social
Services that, as corporations owned and controlled by
a migrant or community health center or groups of
such health centers (grantees under §§ 329(d)(1)(A) or
330(d)(1) of the Public Health Service Act), and which
provide primary medical services essentially through
such health centers,” four applicant entities met “the
requirements of §§ 1903(m)(2)(F) and (G) of the Social
Security Act and can, therefore, contract for the delivery
of prepaid health services to Medicaid recipients.”12

Over the next several years, additional provider-
sponsored PHSPs were licensed in New York State, as
were a handful of for-profit independent (i.e., not
provider-sponsored) PHSPs.13 In addition, in response
to both threatened financial sanctions for non-participa-
tion and a proactive effort during the mid-1990s to
court their participation, a number of commercial
HMOs began participating in Medicaid managed care
throughout the state. Most subsequently withdrew,
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managed care is not subject to ERISA laws, the Act’s
importance in expanding the concept of the fiduciary to
include functions, rather than only individuals, within a
health care organization, is relevant. ERISA provides
that fiduciaries shall discharge their duties “solely in
the interest of the participants and beneficiaries,”19 that
is, “for the exclusive purpose of (i) providing benefits to
participants and their beneficiaries; and (ii) defraying
reasonable expenses of administering the plan.”20

Most significant about this application of “fiduci-
ary” under ERISA is that it vastly broadens the number
and type of persons deemed to have a fiduciary duty to
the beneficiary of a “plan.” When applied to managed
care, the financing and service delivery model that gov-
erns health care in the U.S. today, virtually any health
care professional can be held accountable as a fiduciary
as a result of exercising his employment function within
a care plan that takes money from enrollees, employers
or another payer (including the state) and allocates ben-
efits to those who seek care. It appears, in fact, that the
mere presence of a financial element in the relationship
between insured and insurer exposes the insurer and
his agents to the risk that their actions will be held to
constitute a breach of fiduciary duty.21

Therefore, managed care plans are conceived to
hold fiduciary duties to their enrollees. Furthermore,
New York State’s provider-sponsored PHSPs—because
of their not-for-profit, community-based model, view
themselves more as social service organizations than as
insurance companies, and therefore—given increasing
state-imposed disincentives on MCOs for denying serv-
ices22 and evident commitment to pay adequate premi-
ums23—do very little to restrict benefits to their
enrollees. Finally, the state itself perpetuates the prem-
ise that Medicaid managed care plans operate for the
benefit of their enrollees, albeit via a contractual rela-
tionship with the government.24 This concept is rein-
forced through state managed care regulations, policies
and contracts, and through the oversight of marketing,
member services and utilization review, and clinical
case management functions. Furthermore, with the
advent of Child Health Plus (CHP)25—a program for
low-income children begun in 1991 and which now
serves approximately 400,000 non-Medicaid eligible
New York residents under the age of 19,26 the role of
provider-sponsored Medicaid managed care plans
expanded, as they became a major force in identifying
and recruiting potential enrollees. Given that CHP—
unlike Medicaid—is available even to children who are
undocumented immigrants, plans participating in CHP
have made a concerted effort to present themselves as
non-governmental, as respecting the confidentiality of
applicants, and as advocates and indeed protectors for
families that might otherwise be reluctant to interact
with a public program for fear of sanctions or—worse—

leaving PHSPs – both not-for-profit and their for-profit
counterparts—as dominant players in the state-spon-
sored managed care programs for low-income popula-
tions.14

While the full financial and policy-related implica-
tions of this fact are beyond the scope of this article, it is
sufficient to say that the not-for-profit orientation of
these organizations and their community-based philos-
ophy, reinforced by New York’s ongoing responsiveness
to patient advocates and accommodation to the
provider sponsors (especially hospitals), have combined
to make Medicaid managed care an extremely client-
centered enterprise. In this enterprise, most MCO per-
sonnel view themselves as advocates, ombudsmen and
facilitators of services—rather than the stereotypic
HMO employee whose job is to maximize profit by
denying benefits to enrollees. 

Black’s Law Dictionary15 defines a fiduciary rela-
tionship as one “in which one person is under the duty
to act for the benefit of the other on matters within the
scope of the relationship [and which] requires the high-
est duty of care.” The definition goes on to give exam-
ples of typical situations in which a fiduciary relation-
ship arises: 

[first], when one person places trust in
the faithful integrity of another, who as
a result gains superiority or influence
over the first, [second] when one per-
son assumes control and responsibility
over another, [third] when one person
has a duty to act for or give advice to
another on matters falling within the
scope of the relationship, or [fourth]
when there is a specific relationship
that has traditionally been recognized
as involving fiduciary duties. . . .16

The traditional doctor/patient relationship, with its
paternalistic overtones and emphasis on privacy,
squared nicely with the fiduciary paradigm, which
arose from the common law of trusts.17 The fabric of
this paradigm began to fray, however, as medicine
became more complex and costly, and as patients began
increasingly to rely on institutions rather than on indi-
vidual physicians for their care—and on third parties to
pay for that care. 

The federal law that has unquestionably had the
largest impact on the concept of fiduciary duty in
health care is the Employee Retirement Income Security
Act of 1974.18 Known as ERISA, this law was enacted
originally to address the problem of fraud and misman-
agement in employee pension funds and, in an effort to
impose nationwide uniformity, preempts state laws
relating to employee benefit plans. Although Medicaid
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deportation. Under CHP, although MCOs were neither
required to ask nor to report on the immigration status
of applicants, it took months, even years, to gain the
confidence and trust of the target communities. 

An MCO’s extensive obligations to its enrollees
result from various sources, including the state’s and
counties’ administrative policies, a plan’s own mission27

and actual contractual obligations. Under the state’s
model Medicaid Managed Care contract (followed with
only slight variation by all counties), for example, an
MCO is contractually required to “make all reasonable
efforts” to contact each new enrollee within thirty days
in order to do at least the following: provide informa-
tion about obtaining medical services; conduct a health
screening to assess the enrollee’s need for any special
health care; offer assistance in arranging an initial visit
to the enrollee’s primary care physician (in Westchester
County, the plan is also obligated to arrange transporta-
tion, including taxi service, if necessary); provide the
enrollee with the plan’s seven-day-a-week, 24-hours-a-
day toll-free telephone number; and provide “appropri-
ate mechanisms” to accommodate enrollees who do not
have a telephone.28 The MCO must provide a member
handbook written at a sixth-grade reading level,29 and
make written marketing and other informational mate-
rial available in a language other than English if at least
five percent of the MCO’s potential enrollees in any
county speak that language as a first language.30 If an
MCO denies a service as not covered (e.g., on the basis
of lack of medical necessity), the MCO must provide
the enrollee with various written notices and forms
explaining the enrollee’s rights to appeal the decision,
both internally and externally.31

A Medicaid managed care plan is responsible for
discovering what services an enrollee may need, and
then for coordinating the delivery of such services. For
example, an MCO is required to identify adult enrollees
who have (or who are at risk of having) chronic illness-
es and physical or developmental disabilities, and
determining such an enrollee’s specific needs for spe-
cialist referrals, durable medical equipment and home
health services.32 For children with special health care
needs, the MCO must also interact with school districts,
child protective services, early-intervention officials and
behavioral health and developmental disabilities serv-
ice organizations in order to coordinate appropriate
services.33 The plan is also responsible for providing
information about family planning services34 and ensur-
ing that its health care providers educate enrollees
about the risk and prevention of sexually transmitted
diseases.35

Clearly, a Medicaid managed care plan’s obligations
to its enrollees extend far beyond simply arranging for
a network of health care providers and paying the bills
for services. The plan is responsible for coordinating a

wide range of services and ensuring that each enrollee
receives the care that she needs. Taking any action that
may result in an enrollee’s being cut off from health
care services violates a plan’s primary goal of assisting
its enrollees.

The facilitated enrollment process—which has now
effectively deputized plans to take Medicaid, CHP and
Family Health Plus applications36—grew out of the suc-
cesses of MCOs in recruiting and enrolling children for
Child Health Plus. However, in a cruel twist, these
same MCOs that exercised their duty of care and confi-
dentiality with applicants and enrollees are being asked
to work as agents of the state in implementing a policy
designed to identify, report and ultimately sanction
individuals who might be substance abusers. It is
impossible to reconcile these conflicting duties.

III. Other Legal Issues: The Right to Benefits
and Confidentiality

Right to Benefits
Because Home Relief is a discretionary program

funded exclusively with New York State dollars, recipi-
ents of benefits under this program are not entitled to
federal remedies with regard to either the scope or
administration of such benefits.37 In recent years, sever-
al cases have been brought in New York courts by
Home Relief recipients challenging termination of bene-
fits by the Department of Social Services under the
state-financed program.38 Generally speaking, the
courts have been unsympathetic with regard to
claimants who are protesting the loss of cash assistance
and medical benefits after failing to comply with work
program requirements.39 Because the Department’s
approach to substance abuse is tailored toward employ-
ability and actually builds in many of the same proce-
dures imposed in the various “welfare-to-work” pro-
grams—e.g., formal assessment, determination of
ability to work, referrals to treatment, clearly defined
sanctions, opportunities to cure—it is highly unlikely
that an individual identified as a non-compliant sub-
stance abuser could obtain judicial redress for loss of
benefits.

Confidentiality
The importance of protecting an individual’s health

information has been highlighted by recent state regula-
tion40 and major federal legislation.41 Particularly sensi-
tive information, including information about substance
abuse services, is afforded extra protection.42 Federal
law imposes strict confidentiality requirements on the
record of any person who participates in a federally
assisted alcohol or substance abuse program.43 Specific
patient consent is required for the release of records
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affective disorders, specifically schizophrenia, bipolar
disorder or severe clinical depression.48 Although indi-
viduals identified through the facilitated enrollment
process, or through the regular Medicaid eligibility
intake process, are referred to a Certified Alcohol and
Substance Abuse Counselor (CASAC) for further
screening and evaluation—a process that theoretically
could identify underlying mental illness—the CASACs
themselves are limited by time and bureaucracy, as well
as by their own backgrounds (CASAC certification does
not require even a bachelor’s degree, let alone clinical
training in mental illness). Most importantly, both Med-
icaid clients and the Social Services workers charged
with helping them are hamstrung by a treatment sys-
tem polarized into “separate administrative divisions
and funding pools which foster . . . political and admin-
istrative organization at the expense of creative and
innovative care.”49 To wit, in Westchester County, there
is only one program—located at Phelps Memorial Hos-
pital—for mentally ill, chemically dependent (MICA)
individuals. All other programs are classified as being
designed for either “substance abuse” or “mental
health”—never for both.50 Because substance abuse
treatment (with the important exception of methadone
maintenance programs) is based on the behavioral
model, and generally eschews the use of any type of
drug treatment, while mental health programs increas-
ingly employ psychiatric drugs to help their patients
cope with brain disorders, it is no wonder that compli-
ance with treatment is a serious problem. 

The nature of New York’s health care system is
such that the lack of Medicaid eligibility at a given
moment does not impede access to care if it is urgently
required.51 Federal law specifically protects substance
abusers from discrimination “by any private or public
general hospital, or outpatient facility . . . which
receives support from any program supported in whole
or in part by [federal] funds . . . .”52; in other words, any
health care facility that bills Medicaid or Medicare must
treat a substance abuser who requires services. In addi-
tion, hospitals and community health centers often pro-
vide care on a sliding fee scale to “self-pay” (i.e., unin-
sured) patients. Furthermore, if an individual becomes
acutely ill and requires inpatient care, hospitals are able
to access emergency Medicaid coverage—regardless of
an individual’s prior benefit record.53 Thus, the cancel-
lation of Medicaid benefits fails both as a behavioral
incentive to get individuals off drugs, and as a way for
the health care system to save money.

One final point remains, namely, that despite the
state’s and the counties’ legal right to enforce compli-
ance with substance abuse treatment and withhold ben-
efits if such compliance is not forthcoming, the govern-
ment lacks the personnel and systems to identify
substance-abusing clients and track compliance, and
thus to apply the sanctioning policies with any unifor-

regarding treatment in such a program, except under
certain limited and specific circumstances.44

While pre-screening and referral may fall short of
qualifying as confidential medical records, the fact that
individuals and organizations, employed neither by the
state nor the local districts, have access to private infor-
mation about substance abuse is arguably a serious pri-
vacy violation. The notification requirements clearly
violate the spirit, if not the letter, of the law. New York
State’s approach to requiring individuals who work for
managed care organizations and facilitated enrollment
agencies to ferret out and report substance abusers, and
to subsequently mandate these individuals into assess-
ment and treatment under a threatened loss of benefits,
clearly conflicts with laws and policies intended to pro-
tect individual health information of a sensitive nature. 

IV. Why Withholding Benefits Is Ineffective
from Clinical and Policy Perspectives;
Recommendations for Change
The denial of Medicaid benefits to substance

abusers who fail to comply with DSS-ordered or 
-approved treatment serves no practical purpose. First,
the screening requirements clearly function as a disin-
centive to someone who might otherwise voluntarily
seek treatment. Upon learning that an enrollee has
received substance abuse services, the plan is required
to send the information to the county. The enrollee then
risks losing benefits if she is unsuccessful in treatment.
Second, there is no evidence that for an individual with
a substance abuse disorder, the threatened loss of Med-
icaid is a meaningful incentive to enter and remain
compliant with treatment. The high rate of failure to
recertify in a timely manner for benefits among the gen-
eral Medicaid and Child Health Plus population45

demonstrates that, for individuals with multiple socio-
economic problems, possible loss of insurance is not a
compelling reason to interface with a bureaucracy that
often demands more than it gives in the short term. It is
only logical that substance abusers—persons who are
engaged in unhealthy, addictive behaviors—are even
less likely to see medical coverage as an adequate
incentive to comply with treatment that is, as yet, not
compelling enough to outweigh other countervailing
factors. 

Further, the system’s approach to serious, chronic
substance abuse as a purely voluntary, behavioral disor-
der—embodying what one researcher refers to as a
“moral deficit” or “learning/behavioral” philosophies
of the disorder46—flies in face of evidence that the dis-
order is actually often a symptom of organic mental ill-
ness.47 One official from Westchester County’s Depart-
ment of Community Mental Health estimates that from
25 to 40 percent of substance abusers identified by the
County suffer from serious, undiagnosed, psychotic or
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mity.54 It was doubtless in an effort to improve in these
areas that the government enlisted managed care enti-
ties and facilitated enrollers in pre-screening applicants
for assistance and turning in those who present for
services. However, in addition to the problems connect-
ed to involvement of these organizations and individu-
als, there is no evidence that the local Departments of
Social Services have actually implemented uniform
processes for tracking and enforcing compliance or
sanctions.

In sum, policies permitting New York State and the
various counties to withhold Medicaid benefits from
substance abusers on Home Relief who fail to comply
with treatment infringe on the fiduciary duties of man-
aged care organizations to their enrollees, violate confi-
dentiality with regard to clients’ health information,
systematically fail to identify and address other com-
pelling medical (especially psychiatric) needs, do noth-
ing to reduce public expenditures on medical care, and
are impracticable and unable to be implemented within
the current social services system. These facts support
the conclusion that the policies exist primarily as win-
dow-dressing: to show that the government will not tol-
erate “voluntary” illegal behavior among individuals in
receipt of government benefits. If substance abuse is to
be addressed in a meaningful way, federal and local
governments should focus efforts on developing pro-
grams that incorporate an integrated medical and
behavioral model into both diagnosis and treatment,
and should provide such treatment to Home Relief
clients on the same basis as other types of needed med-
ical care. 
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Outsourcing Non-Clinical Services in Health Care
By Edward A. Pisacreta, Jill C. Alvarez and Leslie J. Levinson

Over the past decade, health care organizations
(HCOs) across the entire spectrum of the health care
industry have increasingly come to view outsourcing as
a powerful management device. But more than that,
they view outsourcing as critical to the ability of an
HCO to successfully navigate the difficulties of provid-
ing quality care within the confines of an era of fiscal
constraint. 

Why Outsourcing?
Outsourcing is the agreement between an HCO as

buyer, and a third-party provider of services as vendor
(the “Vendor”) pursuant to which the Vendor provides
to the HCO certain defined services formerly per-
formed by the HCO itself. A broad variety of services
and functions can be and have been outsourced by
HCOs, including the outsourcing of the human
resources functions and other management support
services; internal accounting; claims processing; capital
projects management; non-professional patient-related
services such as appointment scheduling, kitchen and
catering services, and laundry services. 

HCOs may also opt to outsource significant clinical
functions, raising special regulatory and liability issues.
This article, however, focuses on the outsourcing of
functions that are non-clinical, but nonetheless essential
to the operation of the HCO. 

Often, it is the outsourcing of Information Technol-
ogy (IT) functions and services which is embraced by
HCOs as they seek to contain the otherwise significant
capital investment required to develop, implement and
maintain in-house IT systems; manage the high person-
nel costs associated with IT employee retention and
training; and help control the increasing costs associat-
ed with the regulatory compliance imposed on the
healthcare industry. Regardless of the functions out-
sourced, many of the issues facing the HCO are the
same. This article will address some of the more signifi-
cant of these issues.

Outsourcing as a Core Business Strategy
For the HCO, outsourcing has the potential to

become a core business strategy. By leveraging the out-
sourcers’ core abilities, the HCO is able to maximize its
options to, for example, enter into new markets, by
gaining access to state-of-the-art technologies without
investing directly in development of such technologies,

thereby limiting risk to the HCO. Thus, by allowing the
outsourcer to deal with services that are the core com-
petency of that outsourcer, the HCO is able to focus its
efforts on its own core competencies.

Outsourcing allows the HCO to leverage the Ven-
dor’s knowledge repository of services and abilities. It
also provides the HCO with access to individuals with
specialized skills who might otherwise be expensive
and difficult for the HCO to attract and retain, particu-
larly in IT where the skill development of employees is
costly and complicated. By outsourcing the IT functions
or a part thereof, an HCO does not have to invest in the
constant training and development of employees, nor
does it have to keep up with the rapidly accelerating
rate of technology advancement on its own.

Through outsourcing, the HCO gains access to the
experience of the Vendor which may, through its provi-
sion of the outsourced services, improve the work pat-
terns or processes of the HCO, which may in turn
improve services provided by the HCO itself as well
favorably impact the HCO’s profitability. It also allows
an HCO to benefit from the ability of the Vendor to pro-
vide these services at rates that reflect economies of
scale.

The Importance of Outsourcing
While outsourcing functions to comply with the

Health Insurance Portability and Accountability Act
(HIPAA) provides significant incentive for certain
HCOs, there are other factors that HCOs must consider.
Although outsourcing by its nature involves the delega-
tion, and to some extent, loss of control and manage-
ment over some aspects of systems and services, signifi-
cant numbers of HCOs have determined that there are
still substantial advantages to outsourcing, particularly
to the outsourcing of IT, and through a carefully con-
structed outsourcing agreement, issues of loss of control
and problems arising therefrom can be addressed. Ulti-
mately, whether the outsourcing arrangement proves
beneficial to the HCO and the Vendor will depend, to a
large degree, on the underlying outsourcing agreement.

The Importance of the Outsourcing
Contract

Logically, as outsourcing continues to take hold as a
powerful business management tool, and the scope of
services outsourced increases, the contract between the
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Addressing Risk
When an HCO enters into an outsourcing contract,

putting substantial assets and business processes into
the hands of the Vendor, the HCO assumes certain risks
including loss of control, loss of flexibility, the failure by
the Vendor to improve the performance of the HCO,
and/or failure to achieve the projected financial bene-
fits, and/or the inability to respond appropriately and
effectively to changes in the marketplace. Likewise, the
Vendor undertakes significant risk when it contracts to
provide the outsourced IT services, including the risk
that it will fail to meet financial benchmarks, fail to pro-
vide the agreed-upon levels of services, or fail to stay
abreast of trends in the marketplace, to the extent that it
has such obligations under the agreement. 

Typically, outsourcing agreements allocate the risk
assumed by each party under the agreement. With each
party assuming some but not all of the risk, a failure of
performance by either party can substantially affect
both the HCO and the Vendor. It therefore becomes
essential that the underlying risk in the outsourcing
arrangement be effectively managed by both parties
throughout the term of the relationship. 

The agreement needs to recognize and provide for
circumstances under which the agreement may be ter-
minated, or when issues need to be resolved by third-
party mediators and/or consultants. 

Scope, Performance and Pricing
The outsourcing agreement is the only deliverable

from the outsourcing negotiating process. It therefore
becomes essential that the agreement fully and clearly
reflects a meeting of the minds of both parties regard-
ing all issues. Critical to this understanding are the
issues of scope, performance and pricing.

Consequently, the outsourcing agreement must con-
tain a detailed description of services to be performed,
often set forth in separate services schedules or state-
ments of work. In the absence of a complete agreement,
disputes may arise as to whether a particular request is
outside the scope of the contracted-for services. There-
fore, both parties should strive to document a complete
listing of services, service levels and deliverables,
accompanied by further agreement setting out bench-
marking and price and/or performance migration mile-
stones and project schedules. 

Pricing of services is an area where there can also
be a great deal of flexibility woven into the contract that
can reward both the HCO and the Vendor. For example,
variable pricing can allow for a baseline where a sus-
tained trend above or below can result in renegotiations
or adjustments to benefit both parties and reduce the
risk to both. 

HCO and the Vendor grows more important and more
sophisticated than ever. The negotiation of the out-
sourcing agreement is an intensive process during
which the HCO and the Vendor determine the terms of
the engagement, such as scope, value, risk, reward and
the structure of the outsourcing relationship itself. If
handled properly, however, the process of drafting the
contract, and the contract itself, will set the stage for
successful and beneficial outsourcing.

The outsourcing contract should embody and rep-
resent the parties’ understanding of what was agreed to
and what is expected to happen during the outsourcing
engagement. It is essential to the success of the engage-
ment that the parties put the requisite time and effort
into crafting, understanding and negotiating the docu-
ment, and provide for adequate follow-up and manage-
ment during the life of the contract.

Goals of the Contracting Process
The first step is for the HCO, in its role as buyer, to

understand the reasons why it is seeking an outsourc-
ing relationship. Is the goal financially driven, or is the
HCO looking to accomplish certain strategic objectives
with technology, or is the industry being transformed
by technology, or a combination of these and other fac-
tors? Likewise, the Vendor needs to know and under-
stand what it does best and what services it can provide
and agreements it can enter and successfully fulfill.

It is also important to have executive support for
outsourcing. Having strong leaders who are determined
to come to an agreement and work together is a power-
ful force that can help when hitting “rough spots in the
road” during the negotiation process. An attorney who
is knowledgeable about the ins and outs of the out-
sourcing contract and the negotiation process is also a
critical asset. Without a skilled negotiator—one who
understands both sides of the negotiation and the
thoughtful process of taking strategic objectives and the
related agreements and putting them into legal terms—
the contractual framework may not support the intend-
ed agreement of the parties.

Furthermore, even if the goals and objectives of the
transaction appear to be unambiguous during negotia-
tions, a prudent HCO should always incorporate such
goals and objectives into the final agreement. An HCO
may accomplish this by explicitly incorporating various
documents into the agreement that contain the parties’
goals and objectives, such as the Vendor’s proposal or
the HCO’s request for proposals. The negotiating par-
ties should even include the obvious in the final agree-
ment to avoid confusion and disappointment later on if
the parties disagree on exactly what was said at the bar-
gaining table.



44 NYSBA Health Law Journal |  Spring 2002  | Vol. 7 | No. 2

A new trend in outsourcing arrangements, evi-
denced in the health care and other industries, is “risk-
reward” pricing provisions in outsourcing contracts.
These provisions are meant to guarantee a Vendor sig-
nificant financial incentives to improve the business
performance of the HCO. While these are difficult to
negotiate and require that due consideration be paid to
any regulatory issues that might arise (such as fee split-
ting or kickback issues, for example), these profit-shar-
ing models offer a good deal of flexibility to the HCO as
buyer of the outsourcing services.

Addressing Changes in the Contract
A common problem leading to difficulties in an out-

sourcing engagement is a change in the needs of the
HCO, which will invariably occur. Therefore, planning
for change during the negotiation process and as part of
the agreement is essential to the success of any out-
sourcing engagement. Today’s outsourcing world
demands flexibility and continuous improvement.
Whether the change is in technology, or in the needs
and skills of either party, the contract can and should
reflect the mechanisms and procedures needed to plan
for and manage the change.

Procedures need to be developed to enable the par-
ties to change the scope of services during the term of
the contract, and the agreement must address cost/fee
implications for the changes, the personnel authorized
to request such changes for the HCO, and the personnel
authorized to approve such changes for the Vendor.

Monitoring and Evaluation
The enhancement of value can serve as the trigger

mechanism at which the contract contemplates and pro-
vides for change in certain provisions, and the range of
alternatives for this process is up to the creativity of the
parties. Therefore, defining “value” becomes an impor-
tant part of the negotiating and outsourcing process.
For example, value may be defined as the ability of the
Vendor to develop initiatives on its own, based on and
designed to address the needs of the HCO. Alternative-
ly, value can be tied to the willingness of the Vendor to
set, and meet, concrete and measurable service levels or
financial targets.

To control the risks and increase the value of out-
sourcing, organizations need to monitor and evaluate
the performance of the other party on an ongoing basis.
The goal of building in monitoring and evaluation
processes is to develop mutually beneficial arrange-
ments for both the Vendor as supplier of services, and
the HCO as buyer. Monitoring and evaluating the per-
formance of the outsourced services environment

requires an agreement on performance measures that
are easy for the parties to understand, relatively few in
number and capable of being put into effect by the peo-
ple responsible for executing the work.

One such method is to allow user or customer satis-
faction ratings to be given by establishing a set of per-
formance criteria, such as a service-level agreement.
This type of standard provides an opportunity to evalu-
ate the Vendor’s performance at any specific time, as
well as over time. Such benchmarking—which often
involves third-party evaluation and the use of industry
standards—also allows the HCO to provide perform-
ance incentives to the Vendor, or to share the benefits of
the relationship with the Vendor.

After the employee transition that is typical in an
outsourcing arrangement, the Vendor will be providing
services using its own employees. The outsourcing enti-
ty needs to be able to measure the level of resources
that it currently gets in relation to the number of per-
sonnel the entity had performing services as employees
when those services were under its own control. The
HCO should be cautious of metrics proposed by the
Vendor that do not permit the HCO to determine the
level of personnel resources that it receives for the
amount it is asked to pay.

No Loss of Responsibility
Outsourcing does not mean shedding responsibility

for outsourced functions. Particularly in the health care
industry, responsibility for ensuring the integrity of
functions such as claims processing and regulatory
compliance, including compliance with HIPAA by Ven-
dors and other third parties, remains with the HCO.
Procedures and safeguards to build in compliance-relat-
ed processes to insure the integrity and propriety of
outsourced services is an integral part of the outsourc-
ing agreement, which must be monitored by both the
HCO and the Vendor. 

The Living Agreement
When the negotiation process is finished and the

agreement executed, the outsourcing contract should be
the embodiment of the understanding of the parties of
what is expected to occur in this relationship. It cannot
be put into a drawer. It is, and must remain, a vital doc-
ument able to reflect and adapt to the changing needs
and interests of the parties. 

Often the parties are best served when outsourcing
contracts attach multiple schedules that, in clear and
substantial detail, address the nature and level of the
contracted-for services, performance benchmarks and
other expectations of the parties. 
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IT systems, are now attempting to meet HIPAA-
imposed deadlines concerning the implementation of
certain standards. These HIPAA-mandated standards
collectively require that an HCO establish procedures
and systems to protect against unauthorized access to,
or modification of, certain protected health information
defined as “individually identifiable health informa-
tion,” whether maintained or transmitted by the HCO
on paper or electronically (the “Protected Health Infor-
mation”), and require the establishment by the HCO of
internal audit procedures, incident reporting proce-
dures, termination procedures and data authentication
controls to maintain the integrity of the Protected
Health Information, and the use of encryption systems.
There are mandated privacy standards as well as stan-
dards establishing identifiers for providers, payers and
beneficiaries, supporting codes, security standards and
standards for electronic administrative and financial
transactions affecting all health plans, clearing houses,
those health care providers conducting certain covered
transactions electronically and certain third parties
doing business with HCOs. Covered transactions
include, for example, claims processing, referrals and
determination of eligibility. 

The mandated privacy standards also require an
HCO to put in place procedures and written agree-
ments to assure that those contractors deemed to be
“business associates” under HIPAA use and disclose
the Protected Health Information only as permitted
under the privacy standards. HIPAA defines a business
associate as a person, business or organization that per-
forms services or functions for or on behalf of an HCO
subject to HIPAA, and which in the course of what it
does for the HCO creates or uses or receives Protected
Health Information from such HCO. The concept of a
business associate is broadly interpreted and may
encompass a contractor performing one or more func-
tions and services that may be outsourced by an HCO,
such as IT functions, claims processing, legal or
accounting services and office administration and man-
agement services. 

The agreement with the business associate may be a
stand-alone agreement or, if appropriate, incorporated
into another agreement between the HCO and the busi-
ness associate. The business associate must be obligat-
ed: (a) not to use or disclose the Protected Health Infor-
mation other than as permitted under law or the terms
of the agreement; (b) to use appropriate safeguards to
prevent such unauthorized disclosure or use; (c) to
promptly report to the HCO any unauthorized use or
disclosure; (d) to ensure that any subcontractors of the
business associate to whom Protected Health Informa-
tion may be disclosed agree to each of the terms of the
agreement between the HCO and the business associ-
ate; (e) make available to the Secretary of the United

The outsourcing agreement should also set forth
clear service-level agreements and the compensation
expected by the Vendor for providing such services.
Scope and level of service are often difficult to quantify,
but it is well worth putting time and thought into the
negotiation and drafting of these issues. The process
itself of negotiating the scope of the agreement can
prove remarkable in terms of an awakening for both
parties as to what the outsourcing arrangement is really
about.

The scope of the outsourcing arrangement repre-
sents, in essence, what one party retains and what it
gives up. For example, in entering into an IT outsourc-
ing arrangement, an HCO not only has to determine
whether or not it wants to be involved in the day-to-
day management of the IT technology, but also the
degree to which it wants to retain responsibility for the
architecture, design, management, growth or change of
the outsourced systems, if at all.

The ongoing management of the relationship
between the HCO and the Vendor is an important issue
that needs to be addressed in the agreement. The par-
ties must agree on the level of day-to-day issues to be
handled by the Vendor without consultation with or
approval by the outsourcing entity. Further, since issues
will arise from time to time, it is essential that the
agreement contain an agreed-upon method of resolu-
tion, be it mediation, arbitration or otherwise.

When the outsourcing agreement terminates or
expires, the HCO may not be able to switch Vendors
immediately or insource the functions. Therefore, the
parties will need to provide for a transition period after
such termination or expiration, during which the Ven-
dor shall continue to provide services, in order to allow
for an orderly transition from the Vendor back to the
HCO or to a new Vendor.

In addition, since as a result of the outsourcing rela-
tionship the HCO may have transferred some of its
resources, such as its employees, software and equip-
ment to the Vendor, the  HCO may require upon termi-
nation of the agreement the right to offer employment
to Vendor’s employees who perform services for the
HCO and/or acquire the equipment and software the
Vendor uses to provide the services at a predetermined
fee set in the agreement.

HIPAA Concerns
The Health Insurance Portability and Accountabili-

ty Act of 1996 (42 U.S.C. §§ 1320d et seq.) (HIPAA) and
regulations promulgated thereunder, impose require-
ments and standards that add to the growing impetus
for HCOs to outsource IT functions. HCOs, already bur-
dened by the complexities of designing and managing
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States Health and Human Services (“HHS Secretary”)
its own internal practices, book and records relating to
the use and disclosure of the Protected Health Informa-
tion for purposes of determining the HCO’s compliance
with HIPAA; (f) upon the termination of the relation-
ship between the business associate and the HCO, to
return to the HCO, or destroy, all copies and forms of
the Protected Health Information; and (g) to agree to
incorporate into the agreement any amendments to the
HIPAA privacy standards. 

The HCO has no obligation to actively monitor the
compliance of the business associate with the restric-
tions on the use and disclosure of the Protected Health
Information. However, once the HCO has knowledge of
a breach, the HCO must have the authority under the
agreement with the business associate to terminate the
agreement if the business associate fails to cure the
breach. 

Additional Regulatory Concerns
Outsourcing, arising as it does from a contractual

relationship between the HCO and the Vendor, impli-
cates regulatory concerns in addition to HIPAA. For
example, if the outsourcing contract will cost the HCO
more than $10,000 a year and the HCO plans to report
the costs on its Medicare cost reports, section
1861(v)(1)(I) of the Federal Social Security Act requires
that the contract include specific language to grant the
HHS Secretary and the Comptroller access to the con-
tract and records. Such access must be granted for a
period of up to four years after the provision of the
services by the Vendor to the HCO.

Moreover, New York Department of Health regula-
tions provide that contracts to perform any services for
a licensed medical facility must (a) be in writing; (b) set
forth the responsibilities of each party and the financial
arrangements between them; (c) require compliance
with applicable New York law and regulations; and (d)
further expressly provide that despite the outsourcing
agreement, the HCO remains responsible for compli-
ance with applicable federal and state laws and regula-
tions.1

Outsourcing arrangements may also implicate other
federal and state statutes and regulations that restrict or
prohibit the ability of physicians and other providers to
enter into certain relationships, including referral and
financial relationships. For example, these restrictions
or prohibitions include, but are not limited to, the mak-
ing of certain referrals between entities in which the
provider has an interest and that provide what are
known as designated health services (the so-called
“Stark laws”), enter into financial arrangements
deemed to be fee-splitting arrangements that give the
Vendor an interest in the revenues of the HCO, and the
making of certain payments deemed to constitute pro-
hibited payment for referral of patients for treatments
or services. A careful analysis of the outsourcing
arrangement and its compliance with each of these state
and federal laws and regulations must be carefully
undertaken by each of the parties and its counsel.

Conclusion
The success of health care outsourcing arrange-

ments starts with the contracting process, which must
seek to develop and foster clear channels of communi-
cation to encourage new ideas, reward those ideas and
create revenue opportunities for both parties. The con-
tracting process—an integral part of the education of
both parties—must bring the Vendor to a clear under-
standing of and respect for the particular complexities
and interrelationships inherent in the HCO, and the
technical and financial issues with which the Vendor
must contend. Ultimately, and if it is negotiated and
administered correctly, the outsourcing contract pro-
vides a road map for the HCO and the Vendor, to accu-
rately and clearly describe where the parties seek to go
in this arrangement, and how they can best arrive there.

Endnote
1. 10 N.Y.C.R.R. § 400.4.

Edward A. Pisacreta, Jill C. Alvarez and Leslie J.
Levinson are partners in the Health Law Services
Group of Brown Raysman Millstein Felder & Steiner
LLP (New York, NY).
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Genetic Testing and Screening in the Age of
Genomic Medicine
Executive Summary

New York State Task Force on Life and the Law

Editor’s Note: This is the Executive Summary of the Task Force’s November 2000 Report. The full Report is available and can be pur-
chased from: Health Education Services, P.O. Box 7126, Albany, NY 12224 (518) 439-7286.

• Most diseases result from a complex set of both
genetic and environmental causes. Inheritance of
some harmful gene mutations increases the chance,
although it does not ensure, that a person will devel-
op a specific disease. These mutations are called
inherited susceptibility mutations.

The Human Genome Project and Health Care
• The Human Genome Project, an international

research project, has now deciphered the more than
three billion DNA letters of the human genome. Fol-
low-up research is expected to discover the structure
and function of thousands of new genes.

• Genetics research will lead to the development of
new predictive and diagnostic genetic tests. It also
will lead to the development of new preventive and
treatment interventions. Generally, the development
of interventions lags years, even decades, behind
gene discovery and genetic test development.

Genetic Testing
• Genetic testing for inherited genetic variants is per-

formed for several purposes: diagnosis of individu-
als with symptoms, determination of future disease
risks in asymptomatic individuals, determination of
genetic risks for progeny, guidance of medical treat-
ment, research, and individual identification.

• Genetic testing for inherited genetic disease risks is
an analysis of DNA, chromosomes, or gene products
to provide specific information about variations in
the number or form of genes or chromosomes in an
individual or his or her progeny.

• Genetic information is information about specific
variations in genes or chromosomes learned by
genetic testing or by other means.

• DNA-based testing directly analyzes the DNA base
sequence of a gene.

• Phenotypic testing identifies specific inherited gene
variations indirectly, by detecting specific variations
in the structure of a protein encoded by a gene or
variations in a protein’s enzyme activity.

Genes and Chromosomes
• Genes are the blueprints of heredity. Genes are made

of hundreds of thousands of DNA bases. 

• Each gene directs cells to produce one or more spe-
cific proteins, including enzymes and structural pro-
teins.

• The human genome is the complete set of genes that
every person inherits from his or her parents. It is
present in virtually every cell of the body.

• The human genome consists of tens of thousands of
pairs of genes. Each person inherits one copy of each
gene from each parent.

• Genes are organized along string-like structures
called chromosomes. Each individual inherits two
sets of twenty-three chromosomes, one from each
parent: two sets of twenty-two autosomes and one
set of sex chromosomes (X, X or X, Y). 

Genetic Variations, Mutations and Human
Disease
• The DNA base sequence of human genes is about

99.9 percent identical among individuals. About 1 of
every 1,000 DNA bases varies among individuals,
accounting for inherited differences in traits and dis-
ease susceptibility.

• Changes in a DNA base sequence, called mutations,
account for inherited gene variations. Mutations may
be harmful if they prevent a gene from making a
normal copy of its specific protein. These mutations
can cause, or increase susceptibility to, specific dis-
eases.

• Single-gene diseases are relatively rare diseases that
result when a person inherits one gene with a harm-
ful mutation or a pair of genes in which each has a
harmful mutation. Inheritance of these mutated
genes generally results in a 100-percent chance of
developing a specific disease. Single-gene diseases
include autosomal dominant diseases (e.g., Hunting-
ton disease), autosomal recessive diseases (e.g., sick-
le cell disease), and X-linked diseases (e.g.,
Duchenne muscular dystrophy).
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• Karyotype analysis and fluorescent in situ
hybridization analysis detect variation in form or
number of chromosomes.

• New testing technologies that will promote genetic
testing in health care include DNA chip technology
and tandem mass spectrometry.

Assessing the Accuracy and Usefulness of
Genetic Tests
• Analytical validity of a genetic laboratory test is a

measure of how well the test detects what it is
designed to detect. It encompasses analytical sensi-
tivity (the probability that the test will detect a gene
variant it is designed to detect when present in a
sample) and analytical specificity (the probability
that the test will be negative when a specific variant
tested for is not present in a sample).

• Clinical validity measures the extent to which an
analytically valid test result can diagnose a disease
or predict future disease. For predictive genetic tests,
it includes positive predictive value (the ability to
predict that an individual will develop a disease)
and negative predictive value (the ability to predict
that an individual will not develop a disease).

• For DNA-based testing, clinical validity is limited by
genetic heterogeneity and incomplete penetrance.
Genetic heterogeneity means that different muta-
tions in a specific gene, or mutations in different
genes, are associated with the same disease. Incom-
plete penetrance means that within a population,
not everyone who tests positive for a specific gene
mutation will develop the associated disorder.

• Utility of a test is a measure of how useful test
results are to the person tested. Clinical utility is a
measure of how a test may guide clinical decisions.
In some circumstances, predictive genetic testing
may not provide medical preventive or treatment
options but may help reduce anxiety and/or aid
planning for the future. 

Predictive Genetic Testing to Assess
Reproductive Risks
• Reproductive genetic tests detect heritable genetic

variations that are associated with disease. This type
of testing includes carrier testing, prenatal testing of
fetal cells, and pre-implantation testing of embryos
formed by in vitro fertilization.

• Reproductive genetic tests generally are offered to
individuals and couples who are at increased genetic
risk for a specific disorder based on family history or
membership in a racial or ethnic group that has

identified genetic variants that increase risk for a
specific disease. 

• Carrier testing generally is performed to determine
the risk of a healthy individual or couple of having a
child with a recessive disorder. It may be performed
before or after conception. 

• Prenatal testing of fetal cells includes amniocentesis
and chorionic villus sampling.

• Pre-implantation testing of embryos formed by in
vitro fertilization is performed using single cells
removed from individual embryos to detect specific
gene mutations or chromosomal anomalies.

Predictive Genetic Testing to Assess Future
Disease Risks in Healthy Adults
• Presymptomatic genetic testing is predictive testing

of apparently healthy adults to determine whether
they are at risk for a single-gene disorder. These dis-
orders occur with virtually 100 percent incidence in
persons who have inherited a specific gene muta-
tion.

• Susceptibility (predispositional) testing is predictive
genetic testing of apparently healthy adults to deter-
mine whether they are at increased risk, relative to
the general population, for a specific future disease.
A positive test result (finding a mutation) does not
necessarily mean that a person will develop a future
disease. 

• For susceptibility testing, establishing a test’s clinical
predictive value may require years of research.

• Pharmacogenetic testing is genetic testing of individ-
uals to guide their pharmaceutical or other medical
treatment. Pharmacogenetic testing seeks to promote
a favorable response and to prevent an adverse
response to a drug or other treatment based on
genetic predisposition.

Misunderstandings of and Misperceptions
about Genetics
• Throughout human history, people have understood

that physical and behavioral traits have a genetic
component. Proponents of a centuries-long debate,
referred to as the “nature-nurture” debate, have dis-
agreed about the relative contribution of genetic and
environmental factors to human behavioral and cog-
nitive (intelligence) traits.

• Scientific evidence, including evidence from molecu-
lar genetics research, shows that genes may influ-
ence complex behavioral and cognitive traits and
mental illness. Generally, however, behavioral and
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for which established preventive interventions exist.
Examples of genetic screening include newborn
screening for phenylketonuria, carrier screening for
sickle cell disease, and prenatal screening of fetal
cells to detect chromosomal or other congenital
abnormalities.

• Although predictive genetic screening to detect
future disease risks in adults has not yet been
offered, commentators predict that predictive genetic
screening for hemochromatosis and other adult-
onset diseases will be offered in the next decade.

• Some commentators express concern that if screen-
ing tests become routine practice, individuals may
be pressured to undergo testing that they would not
choose to undergo in a different context. Commenta-
tors also express concern about possible discrimina-
tion and/or stigmatization against individuals and
groups who are the subjects of genetic screening
because of their racial, ethnic, or geographic origin.

• Commentators maintain that a number of factors
should be evaluated in determining whether a par-
ticular screening test should be implemented,
including the purpose of the screening test, the test’s
analytical validity, clinical validity, and clinical utili-
ty, and the cost of the screening test. 

• Multiplex genetic testing is genetic testing for two or
more completely different conditions in a single test-
ing session. Some commentators oppose multiplex
genetic testing if it is performed only because it is
technologically possible. Other commentators main-
tain that multiplex genetic testing is generally inap-
propriate unless the tests provide clear and useful
options to the persons being tested. A key issue for
both reproductive and late-onset multiplex testing is
how to bundle tests together to allow for appropri-
ate pretest education, counseling, and consent.

Conclusions and Recommendations
of the Task Force

Purpose of Predictive Genetic Screening
• The purpose of predictive genetic screening should

be to benefit the individual or couple tested. Screen-
ing tests offered to healthy individuals who do not
perceive themselves or their offspring to be at
increased risk for disease based on family and/or
personal history should provide clear medical bene-
fits or expanded reproductive options.

Predictive Value of Screening Tests 
• Predictive genetic screening tests should have a suf-

ficient level of confirmed predictive value in healthy

cognitive traits and mental illnesses result from a
complex and cumulative interplay of many genetic
and environmental factors.

• Many commentators express concern that the gener-
al public and the popular press overemphasize the
role of genetic inheritance for health as well as for
the development of behavioral and cognitive charac-
teristics, taking an overly deterministic view of
genetics. These views may lead people to overesti-
mate the meaning of genetic testing and to miscon-
strue genetic test results.

• Throughout the past century, some countries, includ-
ing the United States, have promoted and/or
endorsed eugenic policies that aim to promote the
births of certain types of individuals and to discour-
age births of other types of individuals.

• In the first half of the twentieth century, eugenic atti-
tudes contributed to the passage of federal legisla-
tion to limit immigration of people into the United
States based on country of origin. Eugenic attitudes
also were a cause of federal and state court decisions
and state legislation that prevented or discouraged
marriages of people from different racial groups and
promoted involuntary sterilization of individuals
who were deemed “unfit.” Included among the
“unfit” were the mentally ill, the “feebleminded,”
and habitual criminals.

• “Genetic exceptionalism” is the belief that medical
genetics is sufficiently different from other areas of
medicine to warrant special protections. Commenta-
tors disagree on whether genetic testing should be
treated differently from other forms of medical test-
ing.

• Genetic testing shares characteristics with other
forms of medical testing. However, some forms of
predictive genetic testing, notably DNA-based test-
ing of inherited genetic variants, differ from other
medical testing in important ways. For example, pre-
dictive DNA-based genetic testing has exceptionally
long-range predictive powers; it can predict disease,
or increased risk for disease, in the absence of clini-
cal signs or symptoms; it reveals the sharing of
genetic variants within families at precise and calcu-
lable rates; and, at least theoretically, it has the
potential to generate a unique identifier profile for
individuals.

Genetic Screening for Adult Health and
Reproductive Risks
• Genetic screening differs from genetic testing in that

it targets populations rather than at-risk individuals.
Genetic screening generally is performed to detect
future disease risks in individuals or their progeny
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populations to justify their use for individuals who
are not known to be at increased disease risk. 

How to Offer Predictive Genetic Screening Tests
• Predictive genetic screening tests should be volun-

tary and should be offered only when accompanied
by adequate education, counseling, informed con-
sent, test follow-up, and efforts to ensure confiden-
tiality.

Special Concerns about Offering Genetic Screening to
Determine Risks for Late-Onset Disorders
• Genetic screening tests to determine future risk for

late-onset disorders should have confirmed clinical
utility, and screening should be offered on an age-
appropriate basis to ensure maximum medical bene-
fit and minimal risks. 

Special Concerns about Offering Genetic Screening to
Determine Reproductive Risks
• Genetic screening tests to predict reproductive risks

should provide individuals and couples with useful
options. Providers should make clear that despite
the routine offering of tests, some individuals may
wish to decline if they think that the test will not be
useful to them. Providers should offer screening
tests in a timely manner to maximize the reproduc-
tive options of tested individuals.

Federal and State Governments Should Not Require
Genetic Screening by Law
• It is generally inappropriate for federal or state gov-

ernments to mandate population genetic screening.
New York State should repeal legislation that man-
dates sickle cell carrier screening for some couples
seeking a marriage license.

Role of Study Panels and Professional Guidelines
• Study panels that include national experts, commu-

nity representatives, and others, as well as profes-
sional medical societies such as the American Col-
lege of Obstetricians and Gynecologists and the
American College of Medical Genetics, should deter-
mine the appropriateness of offering specific genetic
screening tests based on the test’s validity and utili-
ty. For reproductive screening tests, for which fol-
low-up options may include decisions about preg-
nancy termination, professional guidelines should
consider the seriousness of the disorder tested for, its
penetrance, its age of onset, and the variability of
disease symptoms.

Genetic Screening of Minors
• Generally, minors should not be offered genetic

screening tests to determine future health or repro-
ductive risks, unless screening provides a clear and
timely medical benefit and has minimal psychosocial
risks. 

Multiplex Genetic Testing Panels
• Genetic tests that provide information about future

risks for unrelated disorders should be included in
multiplex testing panels only when they meet all cri-
teria for genetic screening tests. Tests should be
grouped based on similar issues and implications to
allow for adequate counseling and consent. For tests
to determine risks for late-onset diseases, tests
placed in multiplex panels should provide a demon-
strated, significant medical benefit and should be
offered on an age-appropriate basis. For reproduc-
tive carrier testing, tests placed on a multiplex panel
should be for diseases of similar seriousness.

Newborn Screening
• Newborn screening is the most widely performed

type of genetic testing in the United States today.
Newborn screening programs exist in all fifty states,
the District of Columbia, Puerto Rico, and the Virgin
Islands. The goal of newborn screening is to detect
infants affected by conditions for which prompt
application of confirmed interventions can prevent
or reduce disease, disability, and/or death.

• As a result of the Human Genome Project, the dis-
covery of the genetic variations that underlie inherit-
ed disorders and the technology to detect them are
expanding rapidly. These developments will present
state screening programs with new testing methods
and expanded lists of disorders for which testing is
possible. 

• Most states, including New York, have added tests
to their newborn screening panels without formal
criteria or processes to guide them. Many commen-
tators recommend that newborn screening programs
form advisory committees composed of medical and
laboratory professionals and community partici-
pants to establish criteria for screening tests and to
review screening test panels and program outcomes.

• Most states, including New York, mandate newborn
screening and do not require parental consent. New
York and other states exempt from newborn screen-
ing children whose parents have religious objections
to it. Commentators disagree over whether parental
consent to newborn screening should be required.
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should be required to provide and be available to
discuss these materials during the course of prenatal
visits. Program materials should be multilingual and
at appropriate reading levels for a general audience.
They should explain the purpose of screening and
provide a description of the disorders screened for,
their population incidence, and the follow-up
process for infants with a positive screen test result. 

Mandatory Newborn Screening
• New York’s Newborn Screening Program should be

mandatory for all infants born within the state, pro-
vided that several conditions are met: (1) all screen-
ing tests must meet the criteria described above in
the recommendation concerning the basic require-
ments for newborn screening tests; (2) parents must
be informed and receive educational materials about
the program, its goals, and the screening process;
and (3) the state must ensure that newborns identi-
fied as positive in screening tests are promptly diag-
nosed and that identified newborns and their fami-
lies have access to follow-up medical care and
counseling related to the disorder, regardless of their
ability to pay. New York Public Health Law § 2500-a
should be amended to remove the right of parents to
assert religious objections to screening.

Follow-up Evaluation and Diagnosis of Screen-
Positive Newborns
• The Newborn Screening Program should ensure that

follow-up testing and diagnostic evaluation of new-
borns who test positive on a screening test is rapid
and readily accessible, to maximize treatment bene-
fits for affected newborns and to minimize potential
anxiety associated with an initial false positive test
result. 

Follow-up Medical Care for Confirmed Positive
Newborns
• New York State should ensure that newborns detect-

ed to have a congenital condition by newborn
screening receive necessary long-term medical and
preventive care, into and through adulthood, regard-
less of ability to pay. The Newborn Screening Pro-
gram should facilitate efforts to ensure that affected
newborns identified by the program obtain neces-
sary and appropriate medical care. The program
should assist treatment centers in locating and treat-
ing children who are lost to follow-up. 

Establishment of a Newborn Screening Advisory
Committee
• New York’s public health regulations should estab-

lish a newborn screening advisory committee to act
in an advisory capacity to the Commissioner of

• Some benefits of newborn screening are reduced
morbidity and mortality of children and cost savings
to society through early prevention and treatment of
childhood disease. Some of the risks of newborn
screening include parental anxiety about false posi-
tive results; harm that can be caused to the parent-
child relationship by parental misperceptions about
the meaning of a child’s carrier status; and the possi-
bility that children will be subjected to needless, and
potentially risky, medical interventions or monitor-
ing.

• Most newborn screening programs, including New
York’s program, store residual newborn blood sam-
ples (bloodspots) and use them for research. Some
commentators maintain that it is appropriate to use
residual screening samples for research if the sam-
ples are anonymized. Others contend that ethical
concerns about the use of residual newborn blood
samples may be greater than for other tissue sam-
ples obtained in the clinical context because the col-
lection of newborn screening samples is mandated
by law. Commentators also have discussed the
appropriate research uses of identified and coded
newborn samples and whether parental consent for
and/or notification about the research use of resid-
ual newborn screening samples should be required.

Conclusions and Recommendations
of the Task Force

Basic Requirements for Newborn Screening Tests
• New York’s Newborn Screening Program panel

should be restricted to tests that detect congenital
disorders characterized by serious and irreparable
harm that can be avoided or minimized only by
prompt application of confirmed medical interven-
tions. The analytical and clinical validity of the
screening tests also must be confirmed. 

Statutory Authorization for New York’s Newborn
Screening Program
• New York Public Health Law § 2500-a should be

amended to delete the names of individual disorders
screened for by the Newborn Screening Program.
The law should designate the Commissioner of
Health to specify in regulations those congenital dis-
orders for which screening should be performed.

Informing Parents about Newborn Screening
• The Commissioner of Health should promulgate

regulations to require the Newborn Screening Pro-
gram to provide educational materials about screen-
ing to prenatal care providers, as well as to hospitals
and institutions of birth. Prenatal care providers
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Health and the Newborn Screening Program. The
committee should include outside professional and
community representatives and should be independ-
ent from the screening program. It should meet at
least annually to consider new screening tests, solicit
community input, and evaluate program infrastruc-
ture, policies, and outcomes.

Review and Implementation of Newborn Screening
Tests
• A newborn screening advisory committee, and ad

hoc specialty subcommittees established by it,
should review all tests currently on or under review
for New York’s screening panel, as well as potential-
ly valuable new tests, and make recommendations
to the Commissioner. For tests for which a con-
firmed medical benefit has not been sufficiently
demonstrated, tests should be viewed as human
subject research and should require parental
informed consent. These tests should be subject to
review by an institutional review board to determine
the information that should be provided as part of
obtaining parental informed consent. All new
screening tests should be subject to periodic follow-
up evaluation to determine test accuracy and effec-
tiveness of medical interventions. 

Universal Performance of Newborn Screening
• Newborn screening tests should be performed for all

newborns, rather than targeted to specific minority
populations perceived to be at higher-than-average
risk for a particular disorder. 

Financing of the Newborn Screening Program
• A permanent, stable funding source is needed to

enable the program to consider additional tests,
implement new tests as needed, consider changes in
testing technologies, improve processes and follow-
up evaluation, and support the activities of the advi-
sory committee.

Research Use of Anonymized Newborn Bloodspots
• The Newborn Screening Program, consistent with

the recommendations in Chapter 7 concerning
research use of samples obtained in the clinical con-
text, should permit the use of anonymized samples
for research. The program should inform parents
that residual bloodspots may be anonymized and
used for quality assurance activities or research. Par-
ents should be informed of the potential research
value of the samples and of the impossibility of link-
ing research results to any individual newborn. 

Research Use of Identified Newborn Bloodspots
• Research use of identified newborn bloodspots

should be permitted in accord with recommenda-
tions in Chapter 7 concerning the research use of
identified samples obtained in the clinical context. In
addition, investigators who seek to use identified
newborn blood samples for research should demon-
strate why unidentified samples or alternate sample
sources would not suffice. The use of identified sam-
ples should require recontact by the New York State
Department of Health and informed consent of par-
ents for each research use. The New York State
Department of Health should not release samples
that retain identifying data to researchers outside the
department except for rare circumstances in which
the research is directly relevant to the health of a
specific newborn. 

Research Use of Coded Newborn Bloodspots
• Research use of coded newborn bloodspots should

be permitted in accord with recommendations in
Chapter 7 concerning the research use of coded sam-
ples obtained in the clinical context. The use of
coded samples should require recontact by the New
York State Department of Health to obtain the con-
sent of parents for the future research use of the
samples.

Policies for Storage of Newborn Bloodspots
• The Newborn Screening Program should establish a

formal policy for the storage of residual identified
and anonymized bloodspots. The policy should
specify potential uses for stored bloodspots and a
maximum period of time for which samples may be
maintained with personal identifiers.

Notification of Parents of Newborn Carrier Status
• When carrier status for a recessive genetic disease is

determined as an incidental finding of a newborn
screening test, New York’s Newborn Screening Pro-
gram should report that finding to the authorized
physician. Ideally, parents of carrier newborns
should be informed of that result and offered appro-
priate education, counseling, and testing by appro-
priately trained and credentialed professionals. 

Informed Consent
• Informed consent to a medical procedure is an

agreement to allow a medical procedure to go for-
ward after having been advised of relevant facts nec-
essary to make that agreement an intelligent one.
Relevant facts include the patient’s diagnosis, the



NYSBA Health Law Journal |  Spring 2002  | Vol. 7 | No. 2 53

• Stored tissue samples, which today number at about
282 million in the United States, are used by medical
researchers as their principal source of human bio-
logical materials. These tissues are most commonly
collected during clinical medical procedures, and
many of the patients from whom they are collected
are not informed that their tissues will be stored and
used for research.

• In some circumstances, federal regulations govern-
ing research involving human subjects require
researchers to obtain a subject’s informed consent
before performing research on the subject’s identi-
fied or coded tissue samples removed in the clinical
context. These regulations do not require informed
consent if the tissue samples have been anonymized.
New York’s statutes concerning research involving
human subjects specifically exempt tissues removed
in the clinical context from the statutes’ coverage. 

• Although most commentators agree that researchers
should obtain a subject’s informed consent before
performing research on the subject’s identified tissue
sample, commentators disagree about whether, or
what type of, consent is necessary before researchers
may perform research on a subject’s coded or
anonymized tissue samples.

Conclusions and Recommendations of the
Task Force

Necessity of Informed Consent for Predictive Genetic
Testing in the Clinical Context
• Predictive genetic testing should not be performed

without the informed consent of the subject of the
test, except in the limited circumstances described
below.

Power of the Commissioner of Health
• Those sections of New York’s genetic testing statutes

that list specific elements of informed consent
should be replaced with an authorization for the
Commissioner of Health to issue regulations on the
process and content of informed consent to predic-
tive genetic testing.

Content of Informed Consent to Predictive Genetic
Testing in the Clinical Context
• Assuming that New York law is amended to author-

ize the Commissioner of Health to regulate informed
consent to predictive genetic testing, the Commis-
sioner should require the following information to
be provided to the patient before obtaining the
patient’s consent (elements currently not required by
New York law are italicized):

nature and purpose of the proposed procedure, and
the risks and benefits of, and the alternatives to, the
procedure.

• Obtaining a patient’s informed consent to medical
procedures is both a legal necessity and a basic
requirement of medical ethics, and most commenta-
tors maintain that the requirement of informed con-
sent applies to decisions about predictive genetic
testing. Some of the issues that commentators rec-
ommend that health care providers should discuss
with their patients as part of obtaining informed
consent to predictive genetic testing include: (1) the
purpose of the test; (2) a description of the testing
process; (3) the accuracy of the genetic test and the
meaning of its results; (4) the risks and benefits of,
and alternatives to, genetic testing; and (5) confiden-
tiality issues. 

• It is unclear whether New York’s general law on
informed consent to medical procedures covers pre-
dictive genetic testing. However, in 1996 and 1997,
New York enacted laws that require persons per-
forming predictive genetic tests to obtain the indi-
vidual’s written informed consent prior to testing.
The laws require the consent form to contain some,
but not all, of the information commentators have
recommended for informed consent to predictive
genetic testing. 

• Multiplex genetic testing is predictive genetic testing
for more than one condition in a single testing ses-
sion. Some commentators argue that health care
providers should obtain full informed consent from
patients for each test in a multiplex testing panel.
Others contend that a patient’s generic consent to all
of the tests in the panel would be sufficient if the
consent process highlights broad concepts and com-
mon-denominator issues for all of the tests.

• Commentators disagree about the proper method for
obtaining informed consent to predictive genetic
tests for gene variants that have been identified as
having multiple, seemingly unrelated health effects
(pleiotropic genetic tests). One contends that health
care providers have an obligation to disclose to
patients the risks associated with learning informa-
tion about all of the conditions detected by the tests
and must provide counseling and other support
services as required by testing protocols for each
individual condition. Another maintains that outside
of the reproductive genetic testing context and situa-
tions where there are “special concerns” about the
psychological state of a patient to be tested, health
care providers need only inform their patients about
the different clinical uses of the test and need not
provide any special counseling or support services.
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1. The purpose of the test

2. A general description of the testing process

3. A description of the diseases or conditions
tested for, including their ranges of severity

4. The risks and benefits of, and alternatives to, the
predictive genetic test

5. Confidentiality issues, including confidentiali-
ty protections, the circumstances under which
results of tests may be disclosed without the
patient’s consent, and the names of persons
and/or organizations to whom the patient
has consented to disclose the results

6. Protections against adverse uses of genetic infor-
mation

7. The chances of false positive and false negative
results

8. The meaning of both positive and negative
results

9. The ability, or lack thereof, of the test to predict a
disease’s severity and age of onset

10. The possibility that no additional risk informa-
tion will be obtained at the completion of the test

11. Available medical surveillance, treatment, and/or
reproductive options following testing

12. A statement that, prior to providing
informed consent to genetic testing and after
receiving the results, the individual may
wish to obtain professional genetic counsel-
ing

13. The risks of transmitting the relevant mutation
to children and that the mutation may be present
in other blood relatives

14. A statement that no tests other than those
authorized will be performed on the biologi-
cal sample and that the sample will be
destroyed at the end of the testing process,
or not more than a specific period of time
after the sample was taken, unless the sub-
ject consents to a longer period of storage

15. That the test is voluntary

16. An offer to answer inquiries

17. The fees charged for the laboratory tests and pre-
and post test counseling

Sufficiency of Signed Informed Consent Form as
Evidence of Informed Consent
• Assuming that New York law is amended to author-

ize the Commissioner of Health to regulate informed
consent to predictive genetic testing, the Commis-
sioner should require that health care providers dis-
close the information described above in a manner
that will enable the patient to make a knowledgeable
evaluation. A signed informed consent form is not
necessarily sufficient evidence that this goal has
been achieved.

Use of Decision Aids in the Informed Consent Process
• Health care providers are encouraged to use deci-

sion aids, such as written materials, videos, group
discussions, and CD-ROMs, as part of the informed
consent process to predictive genetic testing. How-
ever, health care providers should not use decision
aids as a substitute for discussing predictive genetic
testing issues with their patients.

Persons Required to Obtain Informed Consent
• Assuming that New York law is amended to author-

ize the Commissioner of Health to regulate informed
consent to predictive genetic testing, the Commis-
sioner should require that the person who orders a
predictive genetic test has the obligation to ensure
that the subject’s informed consent is obtained.

Responsibility of Testing Laboratories
• The New York State Department of Health should

permit clinical laboratories to perform predictive
genetic tests on biological samples only if the labora-
tories receive assurances that the subjects provided
informed consent for the tests.

Professional Guidelines on the Process and Content
of Informed Consent for Predictive Genetic Tests
• Professional organizations should issue guidelines

on the process and content of informed consent for
specific predictive genetic tests and should create
model consent forms that are consistent with exist-
ing law and contain the information necessary for
patients to make informed decisions about undergo-
ing predictive genetic testing.

Health Care Providers Qualified to Order Predictive
Genetic Tests 
• Health care providers should order predictive genet-

ic tests only when (1) they know the circumstances
under which it is appropriate to order them and the
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Court Orders for Predictive Genetic Testing
• New York law should be amended to permit courts

to order predictive genetic testing without the sub-
ject’s consent only when (1) absent the testing, there
would be a clear and imminent danger to the public
health; (2) such testing is authorized by federal
and/or New York State statutes or regulations; or (3)
in a civil or criminal litigation, the subject affirma-
tively places his or her physical or mental condition
at issue and the genetic testing directly relates to that
physical or mental condition.

Remedies for the Performance of Genetic Testing
without Informed Consent
• New York law should be amended to expressly

authorize private lawsuits by subjects of unconsent-
ed-to predictive genetic tests against persons who
order and/or perform the tests.

• New York law should be amended to authorize the
Attorney General to bring lawsuits on behalf of indi-
viduals who have undergone predictive genetic test-
ing without informed consent.

• Persons and organizations licensed by New York
State should be subject to professional discipline
and/or other sanctions, including fines and license
suspension and revocation, for performing or order-
ing predictive genetic testing without informed con-
sent.

Research on Tissue Samples Obtained in the Clinical
Setting
• New York’s law on the protection of human research

subjects should be amended to cover research on tis-
sue samples obtained in the clinical context. The
amendment should apply only to tissue obtained
after the amendment’s effective date.

• Research on identified tissue samples obtained in the
clinical context should be permitted only after the
subjects have provided full informed consent to the
research and an institutional review board has
reviewed and approved the research protocol.

• Research on anonymized tissue samples obtained in
the clinical context should be permitted only after an
institutional review board has reviewed and
approved the research protocol. The institutional
review board review should ensure that the samples
are or will be truly anonymized and should deter-
mine whether the research is of such a sensitive
nature that it is inappropriate to use anonymized
samples without having obtained the subjects’ spe-
cific consent to the research.

meaning of their results, (2) they are capable of pro-
viding their patients with sufficient information to
make informed decisions about undergoing the tests,
and (3) they are able to provide their patients with
comprehensive pre- and post test counseling or can
refer their patients to professionals who are able to
do so.

Informed Consent to Multiplex Genetic Testing
• Ideally, a patient’s full informed consent should be

obtained to each test on a multiplex panel prior to
testing. However, assuming that New York law is
amended to authorize the Commissioner of Health
to regulate informed consent to predictive genetic
testing, generic consent to multiplex testing should
be permitted if (1) the number of tests on the panel
is so high or the information about the tests is so
complicated that attempting to obtain full informed
consent from the patient to each test would be con-
fusing or otherwise burdensome to the patient; (2)
the tests on the panel meet all of the criteria
described in Chapter 5 for inclusion in a multiplex
panel; (3) the patients are informed, prior to testing,
that more detailed information about each test is
available; and (4) the patients are given an opportu-
nity to obtain that information prior to testing either
from the health care provider offering the multiplex
panel or from another health care professional.

Special Issues Related to Pleiotropic Information
• Before offering a predictive genetic test to a patient,

providers should give the patient all information
necessary for the patient to provide informed con-
sent to the intended use of the test, that is, informa-
tion relevant to any condition about which the
patient intends to receive test results. If the test also
may reveal confirmed, clinically valid information
about conditions for which the patient has not
sought testing, the provider should inform the
patient of this fact, specifying (1) the condition(s)
about which the test may reveal information; (2) the
consequences of having this additional information
in his or her medical record; and (3) opportunities,
including genetic counseling, for the patient to
obtain further information about aspects of the test
unrelated to its intended use. If the patient expresses
an interest in learning how his or her test results
relate to conditions for which testing was not origi-
nally sought, the provider should ensure that the
patient provides informed consent to obtaining this
additional information. Providers should respect
patients’ right not to learn pleiotropic information
revealed by genetic tests.
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• Research on coded tissue samples obtained in the
clinical context should be permitted only if (1) the
patients have agreed to the storage and research use
of their coded samples; (2) the patients have been
told about the operation, tissue release policies, and
confidentiality protections of the tissue repository;
and (3) an institutional review board has reviewed
and approved the protocols for the research. The
institutional review board review should ensure that
the samples are or will be truly coded and should
determine whether the research is of such a sensitive
nature that it is inappropriate to use coded samples
without having obtained the subjects’ specific con-
sent to the research. The coding of the samples
should be performed by a person who is not con-
nected to the research and who will not learn the
individual results of the testing.

• Patients should be informed that their decision
about whether to consent to the research use of their
coded and/or identified tissue samples is wholly
voluntary and that their decision will not affect their
access to, or quality of, care.

• Institutions should encourage clinicians to ask
patients to consider authorizing the use of their tis-
sue for research purposes, and clinicians should do
so when they deem it appropriate.

Predictive Genetic Testing of Children
• When susceptibility to a genetic disorder is discov-

ered within a family, parents may seek predictive
genetic testing of their children to obtain a medical
benefit for the child, to reduce the child’s future dis-
ease risk, and/or to make life planning decisions.
Adolescents also may initiate requests for predictive
genetic testing to determine future disease or repro-
ductive risks.

• Parents generally have the legal authority to control
their children’s medical care, and children may gen-
erally not obtain medical care without their parents’
consent.

• Benefits of testing children for late-onset disorders
can include parental recognition of the need for clin-
ical surveillance and/or preventive measures avail-
able for their asymptomatic children and enhanced
parental ability to make life planning decisions for
their children. Possible risks include the use of
unconfirmed clinical interventions on the children
that may be unnecessary and/or harmful, discrimi-
nation against the children, and psychological harms
to the children and family.

• There are generally no benefits to genetic carrier
testing of minors, except when adolescents are con-

templating marriage or having children in the near
future. Risks of such testing include stigmatization,
discrimination, and parental misunderstanding of
the meaning of the test results. 

• Most commentators contend that the primary deter-
minant of whether a child should undergo genetic
testing is the best interests of the child. In the
absence of a clear medical benefit to the child, these
commentators opine that avoidance of potential test-
ing-associated harms and the preservation of the
minor’s future autonomy should be the overriding
considerations. Accordingly, these commentators
maintain that children generally should not undergo
genetic testing for late-onset disorders in the absence
of a medical benefit and should not undergo genetic
carrier testing for recessive disorders. 

• Most commentators agree that health care providers
play an important role in assessing the benefits and
risks of testing a child to the child and family.

Adoption
• New York mandates that adoption agencies disclose

to prospective adoptive parents the “available” med-
ical histories of the prospective adoptee and the
child’s biological parents. These histories must
include all available information about diseases or
conditions believed to be hereditary. New York law
does not require parties to an adoption to exercise
reasonable efforts to collect this information if it is
not already available.

• Commentators stress that the best interests of the
prospective adoptees should be the guiding princi-
ple in determining whether they should undergo
genetic testing. Some commentators contend that
prospective adoptees should undergo genetic testing
only in situations where it would be appropriate to
test other children.

Conclusions and Recommendations of the
Task Force

Predictive Genetic Testing to Determine Adult-Onset
Disease and Reproductive Risks
• The best interests of the child, including respect for

the child’s future autonomy, should be the primary
consideration in decisions about predictive genetic
testing of children. Predictive genetic testing of chil-
dren is clearly appropriate when test results will
provide information relevant to current decisions
about the child’s care, such as decisions to institute
prophylactic treatment. Where the benefits to the
child are less clear, however, predictive genetic test-
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Genetic Testing of Prospective Adoptees at the
Request of Prospective Adoptive Parents 
• Genetic testing should be performed on a prospec-

tive adoptee at the request of prospective adoptive
parents only when (1) the testing is medically indi-
cated and can reveal that a child is highly likely to
develop extraordinary health care needs during
childhood, (2) the testing will help ensure that the
child is placed with a family who is capable of deal-
ing with those needs, and (3) the prospective parents
are otherwise committed to adopting the child.

Collection and Disclosure of Prospective Adoptees’
Medical Histories
• New York law should be amended to require that

parties placing a child for adoption make reasonable
efforts to collect a complete medical and genetic his-
tory of the child and provide it to the prospective
adoptive parents. New York law also should be
amended to require the parties to make reasonable
efforts to collect the medical and genetic histories of
the birth parents and close blood relatives of the
prospective adoptee and disclose them to the
prospective adoptive parents. The parties should col-
lect and disclose this information in a manner that
respects the privacy of the persons from whom it is
obtained and the subjects of the information. For
example, the medical and genetic histories of the
prospective adoptees’ relatives should be disclosed
to prospective adoptive parents with all identifying
information removed.

Confidentiality
• Numerous persons and organizations, including

insurance companies and the government, have
access to individuals’ health and genetic informa-
tion.

• Although legal protections for health and genetic
information confidentiality exist on both the federal
and state levels, they are often limited in scope and
do not provide adequate safeguards. 

• Some commentators maintain that genetic informa-
tion is more sensitive than other health information
and should receive special confidentiality protec-
tions because it has been used in the past to discrim-
inate and perpetrate terrible horrors against those
deemed to be genetically unfit and because it reveals
not only personal health information but also infor-
mation that has implications for one’s family. Other
commentators contend that genetic information and
nongenetic health information should receive the
same levels of confidentiality protections because

ing should be approached with caution, given that
testing can also lead to significant harms. 

Predictive Genetic Testing to Determine Risks for
Pediatric-Onset Disease
• When a healthy child is at risk for a pediatric-onset

disorder, predictive genetic testing to confirm or
allay disease risks may be in the best interests of the
child, even if preventive or therapeutic interventions
are not available.

The Role of Health Care Providers in Guiding
Predictive Genetic Testing Decisions 
• Health care providers play a critical role in guiding

decisions about predictive genetic testing of chil-
dren. When faced with a parent’s request for predic-
tive genetic testing of a healthy child or with a
request initiated by a healthy adolescent, providers
should counsel the parents and the child, commen-
surate with the child’s maturity, and help families
balance potential benefits and risks of testing. When
the balance of potential risks and benefits is uncer-
tain, providers should generally respect the deci-
sions of parents.

Conflicts between Parents and Adolescents
• Ideally, predictive genetic testing of children will be

performed with both the consent of the parents and
either the assent or consent of the child, depending
on the child’s maturity. The Task Force members
hold differing views about cases where parents and
adolescents disagree about genetic testing decisions.
Where the balance of benefits and risks is uncertain,
some members believe that providers should gener-
ally defer to the wishes of the parent, even over the
objection of a mature adolescent. Others would defer
to the adolescent’s decision in at least some cases,
particularly when an adolescent opposes testing.

Disclosure of Test Results to Minors
• If a child or adolescent has provided assent or con-

sent for predictive genetic testing, he or she also
should be informed of test results and their mean-
ing, commensurate with his or her maturity and
with his or her desire to have this information. 

Genetic Testing of Prospective Adoptees by Their
Current Caregivers
• Caregivers of prospective adoptive children should

ensure that the children undergo genetic testing
when such testing is necessary for the children’s cur-
rent health care.
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nongenetic health information can be just as sensi-
tive as genetic information and it is impractical to
provide varying levels of protection to different cate-
gories of health information. 

• New York passed laws in 1996 and 1997 that provide
greater confidentiality protections for predictive
genetic information than for other health informa-
tion. However, the laws do not protect the confiden-
tiality of all genetic information, and they do not
protect as confidential the fact that an individual has
used or inquired about genetic services. The laws
also do not provide individuals with legal remedies
against those who violate the laws’ provisions, do
not appear to prohibit waiver of its confidentiality
protections, and do not make clear whether anony-
mous genetic testing is permissible.

• Commentators disagree about whether health care
providers ever have the obligation to disclose to a
patient’s relatives, over the patient’s objection, the
medical ramifications to the relatives of the patient’s
genetic information. Some commentators maintain
that health care providers should not make such dis-
closures over the patient’s objection and that health
care providers should fulfill any obligations they
might have vis-à-vis the patient’s family by inform-
ing the patient of these ramifications and, when
appropriate, advising the patient to disclose the
information to the patient’s family. Other commenta-
tors contend that health care providers should dis-
close the information directly to the patient’s family,
over the patient’s objection, if the patient refuses to
do so and if doing so would avert serious harm that
is highly likely to occur absent such a disclosure.

• Some commentators have recommended that, to
encourage individuals to take genetic tests and to
prevent unconsented-to acquisition of genetic infor-
mation by insurers, employers, and others, patients
should be permitted to take certain types of genetic
tests anonymously. Others believe that anonymous
genetic testing is generally inappropriate because it
interferes with proper pre- and post test genetic
counseling.

Conclusions and Recommendations of the
Task Force

Confidentiality Protections for Genetic Information
and Other Medical Information
• All personal medical information, including genetic

information, should receive a uniform, high level of
confidentiality protection. Absent new, comprehen-
sive federal legislation or regulation that provides
such protection, New York should enact comprehen-
sive medical confidentiality legislation that does so.

• Assuming that comprehensive medical confidentiali-
ty protections are not adopted, New York’s genetic
confidentiality statutes should be amended to pro-
tect the confidentiality of all genetic information.

Confidentiality Protections for the Use of Genetic
Services
• Assuming that comprehensive medical confidentiali-

ty protections are not adopted, New York’s genetic
confidentiality statutes should be amended to pro-
tect the confidentiality of the fact that an individual
has obtained and/or inquired about genetic testing
and/or counseling. The statutes also should be
amended to protect the confidentiality of the content
of the inquiries and/or counseling.

Scope of Consented-to Disclosure of Genetic 
by Persons Other Than the Subject of the Information
• Assuming that comprehensive medical confidentiali-

ty protections are not adopted, New York’s genetic
confidentiality statutes should be amended to limit
the disclosure of genetic information by persons
other than the subject of the information to the
amount necessary in light of the reason for the dis-
closure. The statutes also should be amended to
limit such disclosures to those persons who have a
need for the information in light of the reason for the
disclosures.

Permissible Third-Party Disclosures of Genetic
Information without the Subject’s Consent
• Assuming that comprehensive medical confidentiali-

ty protections are not adopted, the legislature should
review and, if appropriate, amend the genetic confi-
dentiality statutes in light of the recommendations of
the Special Committee on Medical Information Con-
fidentiality of the New York State Public Health
Council about legitimate disclosures of medical
information without patient consent.

Waivers of Genetic Confidentiality Protections
• Assuming that comprehensive medical confidentiali-

ty protections are not adopted, New York’s genetic
confidentiality statutes should be amended to render
nonwaivable all of the confidentiality rights they
provide.

Disclosure of Genetic Information to Relatives
• Health care providers should discuss with their

patients the medical ramifications of the patient’s
genetic information for the patient’s relatives. Health
care providers should encourage their patients to
disclose genetic information to relatives when the
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Anonymous Genetic Testing
• Although anonymous genetic testing has significant

drawbacks, it should be an option available to those
who desire it. New York law should be amended to
eliminate potential barriers to anonymous genetic
testing.

Insurance and Employment

Insurance
• Currently, insurers do not require applicants to take

predictive genetic tests because the tests are very
expensive and reveal only a limited number of seri-
ous genetic abnormalities. Commentators disagree
about whether insurers use genetic information to
make adverse insurance decisions. Insurers maintain
that they may wish to use genetic information for
insurance underwriting in the future.

• Some commentators argue that insurers should be
prohibited from using genetic information for insur-
ance underwriting because otherwise individuals,
who could potentially benefit from genetic testing,
may refrain from undergoing it and thereby endan-
ger their health. Insurers argue that prohibiting the
use of genetic information in underwriting could
lead to adverse selection and would unfairly favor
people who have genetic conditions or identifiable
predispositions.

• Some commentators contend that although most
Americans appear to consider access to health care a
basic right, public attitudes concerning access to life,
disability, and long-term care insurance are less
clear. These forms of insurance can be seen as means
to protect assets rather than as providing access to
an important social good, such as medical care.
Therefore, according to these commentators, the jus-
tifications for prohibiting insurance companies from
underwriting using genetic information for these
forms of insurance may be less compelling.

• Federal law and the New York Insurance Law pro-
hibit group health insurance plans from making
adverse insurance decisions against individuals
based on their health status, medical history, and
genetic information or from treating genetic infor-
mation as a pre-existing condition. New York’s com-
munity rating, open enrollment, and other insurance
laws prohibit individual and small group health
insurers from making adverse insurance decisions
based on genetic information or from treating genet-
ic information as a pre-existing condition.

disclosure is likely to help the relatives avert or treat
disease or to make reproductive decisions. Health
care providers should not disclose their patient’s
genetic information to the patient’s relatives without
the patient’s consent or a court order. Courts should
be authorized to permit health care providers to
make such disclosures only when (1) the patient
refuses to disclose the information to an identified
relative despite attempts by the health care provider
to convince him or her to do so; (2) without disclo-
sure, serious harm to the relative is highly likely to
occur; (3) with disclosure, the harm can be averted
or its chances of occurring significantly minimized;
and (4) the harm that may result from failure to dis-
close outweighs the harm that may result from the
disclosure.

Court Orders for Disclosure of Genetic Information
• Other than court orders for the disclosure of genetic

information to a patient’s relatives, New York law
should be amended to permit court orders for the
disclosure of genetic information to third parties
without the subject’s consent only when (1) absent
the disclosure, there is or would be a clear and
imminent danger to the public health; (2) the third
party is entitled to the disclosure under federal
and/or New York statutes or regulations; or (3) in a
civil or criminal litigation, the subject of the informa-
tion affirmatively places his or her physical or men-
tal condition at issue and the genetic information to
be disclosed directly relates to that physical or men-
tal condition.

Remedies for Unlawful Disclosure or Solicitation of
Genetic Information 
• Assuming that comprehensive medical confidentiali-

ty protections are not adopted, New York law
should be amended to (1) expressly authorize pri-
vate lawsuits by victims of unlawful disclosures or
solicitations of genetic information against persons
who make such disclosures or solicitations and (2)
authorize the Attorney General to bring lawsuits on
behalf of individuals whose genetic information has
been or will be unlawfully disclosed or solicited. In
addition, persons and organizations licensed by
New York State should be subject to professional
discipline for unlawfully disclosing or soliciting
genetic information.

• Private and public institutions that deal with genetic
information should create their own internal sanc-
tions against persons who unlawfully disclose or
solicit genetic information.
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• Federal law and the New York Insurance Law do not
prohibit life, disability, and long-term care insurers
from making adverse insurance decisions based on
genetic information. However, New York law
requires the insurers’ decision to be actuarially justi-
fied and requires insurers to notify individuals in
writing if it charges a higher-than-standard premium
or denies an individual insurance based on genetic
test results. New York law also prohibits insurers
from placing an individual’s genetic test results into
a nonconsenting relative’s records and from draw-
ing, using, or communicating an adverse inference
about the relative’s genetic status based on these
results.

Employment
• Commentators disagree over whether employers

make adverse employment decisions based on
genetic predispositions to disease. Most commenta-
tors agree, however, that it is generally inappropriate
for employers to fire, refuse to hire, or otherwise dis-
criminate against qualified individuals in the terms
and conditions of employment because they have a
genetic predisposition to disease.

• Although federal protections against adverse
employment decisions based on genetic predisposi-
tions to disease are limited, New York law generally
prohibits such decisions.

The Impact of the Americans with Disabilities Act
• Because it is unlikely that genetic predispositions to

disease are “disabilities” within the meaning of the
Americans with Disabilities Act, the Act’s protec-
tions against adverse employment and insurance
decisions based on such predispositions are limited. 

Conclusions and Recommendations of the
Task Force

Health Insurance and Individual Medical
Underwriting 
• Access to health care is a necessity for all Americans,

and for most Americans, health insurance provides
such access. By limiting individual medical under-
writing in health insurance, New York’s community
rating and open enrollment laws appropriately seek
to make access to medical care more equitable.

Current Protections against Adverse Insurance
Decisions by Health Insurers Based on Genetic
Information
• The combination of New York and federal laws cur-

rently protects New Yorkers from adverse insurance

decisions by health insurers based on genetic infor-
mation.

Use of Genetic Test Results by Life, Disability, and
Long-Term Care Insurers
• New York Insurance Law should be amended to

require a moratorium on requests for genetic test
results and the use of genetic test results in under-
writing, by life, disability, and long-term care insur-
ers. Insurers should be permitted to use these results
for underwriting only when (1) the subjects of the
tests voluntarily provide the results to the insurer
and (2) the insurers will use the results for the sub-
jects’ benefit.

Use of Genetic Information by Employers
• New York law provides significant protections

against adverse use of genetic information by
employers. As a result of these protections, it is not
necessary to consider further legislation in New
York prohibiting the use of genetic information by
employers.

Public Health Role in Genetic Services
• As opposed to clinical medical practice, which focus-

es on the health of individual patients, public health
focuses on disease prevention for whole popula-
tions. Public health’s core functions include assess-
ment (the systematic collection, assembly, analysis,
and dissemination of information about the health of
a community), policy development, and assurance of
the safety and reliability of, and access to, health
services.

• Public health assessment activities in the genetic
context include population surveillance and molecu-
lar genetic epidemiology research. Policy develop-
ment activities include the translation of scientific
and medical discoveries about genetics into guide-
lines, regulations, and legislation to promote the
public’s health. Assurance activities include over-
sight by the federal government and New York State
of genetic testing laboratories.

• New York State has the most far-reaching require-
ments for genetic test approval and laboratory over-
sight in the United States. New York State mandates
genetic testing laboratories to engage in quality
assurance and to employ personnel that meet certain
standards. New York also reviews clinical genetic
tests for their analytical and clinical validity and
requires all laboratories that are located in New York
State or test specimens from New York State to
obtain a permit for the testing from the New York
State Department of Health.
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should be open for public comment by interested
parties, including genetic testing laboratories and
clinical geneticists practicing in New York State,
prior to adoption by the department.

State Oversight of Laboratory Quality Assurance
• The New York Laboratory Reference System should

continue to require that permitted genetic testing
laboratories meet specified certification, perform-
ance, and personnel standards and participate in
quality assurance programs. 

Establishment of a Genetic Testing Advisory
Committee
• The New York State Department of Health should

create a genetic testing advisory committee, com-
posed of departmental members and representatives
of New York’s clinical and diagnostic laboratory
genetics community, to meet at least annually to
review New York’s Laboratory Reference System’s
genetic test approvals, the approval process, and
outcomes. The committee also should serve as a
sounding board for the clinical genetics and genetic
laboratory communities and aid the department in
its efforts to disseminate genetic testing information
among health care providers.

Categorization of Approved Genetic Tests
• For genetic test approval, the New York Laboratory

Reference System should move from its current cate-
gories of test approval, “generally accepted” and
“investigational,” to a single category of approved
tests in which test-specific limitations or restrictions
that are important to patients, providers, and/or
payers are noted. For example, approval should
specify, when relevant, the need for ongoing data
collection to establish a test’s clinical validity for its
intended application. 

Provider Access to State Oversight Information
• The New York State Department of Health should

ensure that an up-to-date database listing of New
York State-approved genetic tests and the laborato-
ries authorized to perform them is readily accessible
to health care providers in New York State.

Exemption from State Regulations for Laboratory
Licensure
• New York’s Public Health Law, which requires state

licensure for all laboratories performing tests on
specimens obtained in New York, should be amend-
ed to permit the New York State Department of
Health to grant exemptions on a case-by-case basis.

• Commentators have expressed concern about the
oversight of predictive genetic testing. They note the
current limited degree of federal oversight, the rapid
expansion of genetic technologies and clinical genet-
ic tests, and the complexity of genetic test perform-
ance and interpretation. Concerns about New York’s
program of oversight of genetic testing laboratories
include disincentives to out-of-state laboratories to
participate, timeliness of the program’s responses to
genetic test approval requests, difficulty locating
information about laboratories with New York State
permits, and the program’s lack of clear criteria for
assessing a predictive test’s clinical validity.

• The federal and New York State governments, as
well as some other states and nongovernmental
organizations, promote genetics education for the
public and have established and are continuing to
establish genetics education programs. The federal
and New York State governments also have devel-
oped programs to help ensure access to genetic serv-
ices.

Conclusions and Recommendations of the
Task Force

Oversight of Genetic Testing by Federal and State
Government Agencies
• Federal government agencies should strengthen

their oversight of clinical laboratory genetic tests,
including tests provided as services, to ensure that
tests have adequate analytical and clinical validity.
New York State should continue its oversight of clin-
ical genetic testing laboratories and should re-exam-
ine its criteria and processes for test approval and
laboratory oversight. 

Approval Process for Genetic Tests
• The New York State Department of Health’s Labora-

tory Reference System, and its Clinical Testing
Review Panel, should review proposed genetic tests
expeditiously, within a specified time period.
Approval decisions for individual genetic tests
should be made on a case-by-case basis, based on
analytical validity and clinical validity data for the
test’s intended use. The program also should require
testing laboratories to provide educational materials
to providers ordering the test.

Establishment of Criteria for Genetic Test Approval
• The New York State Department of Health should

develop clear guidelines to delineate the assessment
criteria the Laboratory Reference System will use for
approval of genetic tests. The guidelines document
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Ongoing Collection, Evaluation, and Dissemination of
Clinical Data
• Federal and state health agencies should work with

laboratories, providers, and other partners to pro-
mote the ongoing collection, evaluation, and dissem-
ination of clinical validity and utility data for predic-
tive genetic tests.

Role of Institutional Review Boards
• Organizations seeking New York State approval for

genetic tests that require ongoing collection of clini-
cal data should be required to submit evidence that
they have obtained approval of an institutional
review board. 

Assessment of Population Needs
• Federal and state health agencies play an important

role in assessing the population’s genetic and envi-
ronmental risk factors. The New York State Depart-
ment of Health should continue its activities in
statewide assessment of the population’s genetic
health and genetic epidemiology research.

Public and Provider Education
• Federal and state health agencies play an important

role in educating the public about genetics generally
and about particular genetics services that are avail-
able to the public. They also should support produc-
tion and dissemination of genetics educational mate-
rials to health care providers. 

Coordination of State Agency Genetics Activities
• The New York State Department of Health should

assure coordination of activities of departmental per-
sonnel and programs that promote genetics health
and research activities throughout the department.
The department also should promote coordination of
its efforts with those of other partners outside the
department. 

Integrating Genetics Services into Clinical
Care
• Clinical genetics services encompass the application

of genetics technology in a wide array of clinical
contexts, including treatment and management of
genetic disorders and genetic testing for diagnostic
and predictive purposes. Genetics services providers
include physicians and nurses with special training
in genetics, genetic counselors, and others. 

• Studies indicate that primary care physicians, who
will be utilized for genetic services more frequently

as the demands for such services grow, have limited
training in genetics and often do not have the
knowledge to integrate genetics into primary care
services. Commentators have recommended a num-
ber of ways to increase genetics knowledge among
physicians, including a greater emphasis on genetics
in medical and postgraduate medical training pro-
grams, continuing medical education in genetics,
and the creation of clinical guidelines for genetic
medicine. 

• Genetic counselors provide patients with counseling
services regarding the occurrence or risk of occur-
rence of genetic conditions or birth defects.
Although no state currently requires genetic coun-
selors to be licensed or certified in order to practice
or use the title genetic counselor, genetic counselors
can receive board certification from the American
Board of Genetic Counseling. In the mid-1990s,
about 66 to 75 percent of New York’s approximately
150 genetics counselors were board certified.

• Most genetic counselors work in institutional set-
tings as part of a genetics services delivery team and
under the supervision of a physician. Under New
York law, genetic counselors may not independently
order genetic tests for patients. Because there are no
specific medical billing codes (CPT codes) for genet-
ic counseling, genetic counselors cannot directly bill
third-party payers for the counseling services they
provide. Third-party payers do not consider genetic
counselors as reimbursable providers in part because
the states do not license or certify genetic counselors.

• Increasingly, insurers are covering the costs of pre-
dictive genetic testing and counseling for individu-
als who are at risk for adult-onset disorders or disor-
ders in future offspring. In general, insurers will
cover counseling by medical geneticists with M.D. or
D.O. degrees, although some insurers will cover
counseling by Ph.D. geneticists or nongeneticist
physicians.

Conclusions and Recommendations of the
Task Force

State Licensure or Certification of Genetic Counselors
• To ensure an adequate level of competency of genet-

ic counselors and to support the viability of the pro-
fession of genetic counseling, New York State should
create a process for state certification of genetic
counselors who are certified by the American Board
of Genetic Counseling or American Board of Medical
Genetics.
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necessary skills and attitudes for recognition and
assessment of the genetic component of disease.

Physician Licensure Examinations with Genetics
Requirements
• Physician licensing examinations should assess

knowledge of basic genetics issues.

Genetics Education through Clinical Guidelines
• Professional medical associations should promote

development of comprehensive and up-to-date clini-
cal guidelines to help physicians recognize appropri-
ate genetic testing opportunities, provide a source of
continuing genetics education, and ensure that
patients receive adequate counseling and appropri-
ate specialty referrals. National and state health
agencies and private partners should support the
development, updating, and dissemination of pro-
fessional guidelines.

Specialty Board Certifications with Genetics
Requirements
• The American Board of Medical Specialties and the

individual specialty boards should ensure that spe-
cialty board certification and recertification examina-
tions adequately assess genetics competencies.

Medical Organization-Based Requirements for Genet-
ics Education
• Managed care and other medical practice organiza-

tions should promote genetics education of their
member practitioners for the appropriate integration
of genetic testing and counseling services and for
specialty referrals.

Genetics Education and Training for Nursing and
Allied Health Professionals
• Nursing and allied health professionals, working

with the genetics community, should continue their
efforts to incorporate genetics into all levels of nurs-
ing practice and allied health services and to pro-
mote research to assess and monitor the integration
of genetics into all nursing and allied health prac-
tices.

Scope of Genetic Counseling Practice
• Ideally, all genetic counselors should work within a

team of health care providers, which may include
medical geneticists, Ph.D. geneticists, primary care
physicians, and physician specialists, such as oncolo-
gists, obstetrician-gynecologists, and neonatologists,
to provide genetic counseling as an integrated com-
ponent of the patient’s health care. If genetic coun-
selors practice independently, they should maintain
the same level of professional standards as genetic
counselors who work within institutional settings
and should strive to achieve the benefits of working
in an integrated health care team by consulting with
other genetics and nongenetics professionals.

Authorization to Order Genetic Tests
• Under New York law, genetic counselors can order

genetic testing for their patients only through
licensed physicians or other persons who are author-
ized by law to do so, such as dentists, podiatrists,
and nurse practitioners. The Task Force does not rec-
ommend any changes to the current law.

Direct Billing by Genetic Counselors
• The Task Force encourages the American Medical

Association to adopt changes to the CPT codes that
would allow nonphysician genetic counselors to bill
directly for genetic counseling services.

Training Genetic Counselors about Legal and Ethical
Issues
• All genetic counselors should receive training in and

be knowledgeable about legal and ethical issues rele-
vant to genetic counseling, such as confidentiality
and medical privacy. Professional societies of genetic
counselors should develop standards and guidelines
for educating and training genetic counselors about
legal and ethical issues. 

Genetics Training in Medical School and
Postgraduate Education
• Medical schools should incorporate genetics educa-

tion into their core curriculum. Medical schools and
postgraduate training programs should integrate
genetics into clinical practice training to teach the
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Revised Health Care Proxy Form
New York State Department of Health

Editor’s Note: In February 2002, the New York State Department of Health (DOH) released a revised Health Care Proxy Form,
which individuals may use to appoint a health care agent. The form was revised primarily to include space for individuals to note
instructions about organ donation, as authorized by Chapter 540 of the Laws of 2001. But DOH also used the occasion to update
and revise the Instructions and Frequently Asked Questions that have long accompanied the form. For example, paragraph (4) of the
form now expressly notes that an agent can make decisions about artificial nutrition and hydration if the principal’s wishes about
such treatments are “reasonably known” to the agent, whether or not those wishes are written on the form. This DOH-approved
form, which is available on the DOH Web site <http://www.health.state.ny.us/nysdoh/hospital/healthcareproxy/intro.htm> is option-
al. Other versions of proxy forms that include the statutorily required elements, and existing signed health care proxies, remain
valid. See generally NYS Public Health Law Article 29-C.

(1)

Health Care Proxy
I, ________________________________________________________________________________________________
hereby appoint

__________________________________________________________________________________________________
(name, home address and telephone number)
__________________________________________________________________________________________________

__________________________________________________________________________________________________
as my health care agent to make any and all health care decisions for me, except to the extent that I state oth-
erwise. This proxy shall take effect only when and if I become unable to make my own health care decisions.

Optional: Alternate Agent If the person I appoint is unable, unwilling or unavailable to act as my health care
agent, I hereby appoint

__________________________________________________________________________________________________
(name, home address and telephone number)

__________________________________________________________________________________________________

__________________________________________________________________________________________________

as my health care agent to make any and all health care decisions for me, except to the extent that I state oth-
erwise.

Unless I revoke it or state an expiration date or circumstances under which it will expire, this proxy shall
remain in effect indefinitely. (Optional: If you want this proxy to expire, state the date or conditions here.) This proxy
shall expire (specify date or conditions):

__________________________________________________________________________________________________

__________________________________________________________________________________________________

Optional: I direct my health care agent to make health care decisions according to my wishes and limitations,
as he or she knows or as stated below. (If you want to limit your agent’s authority to make health care decisions for
you or to give specific instructions, you may state your wishes or limitations here.) I direct my health care agent to
make health care decisions in accordance with the following limitations and/or instructions (attach additional
pages as necessary):

__________________________________________________________________________________________________

__________________________________________________________________________________________________

(2)

(3)

(4)
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In order for your agent to make health care decisions for you about artificial nutrition and hydration (nourish-
ment and water provided by feeding tube and intravenous line), your agent must reasonably know your wishes.
You can either tell your agent what your wishes are or include them in this section. See instructions for sam-
ple language that you could use if you choose to include your wishes on this form, including your wishes
about artificial nutrition and hydration.

Your Identification (please print)

Your Name _______________________________________________________________________________________

Your Signature _______________________________________________________ Date ________________________

Your Address _____________________________________________________________________________________

Optional: Organ and/or Tissue Donation

I hereby make an anatomical gift, to be effective upon my death, of: (check any that apply)

___ Any needed organs and/or tissues

___ The following organs and/or tissues _____________________________________________________________

__________________________________________________________________________________________________

___ Limitations ___________________________________________________________________________________

If you do not state your wishes or instructions about organ and/or tissue donation on this form, it will not be
taken to mean that you do not wish to make a donation or prevent a person, who is otherwise authorized by
law, to consent to a donation on your behalf.

Your Signature _______________________________________________________ Date ________________________

Statement by Witnesses (Witnesses must be 18 years of age or older and cannot be the health care agent or alternate.)

I declare that the person who signed this document is personally known to me and appears to be of sound
mind and acting of his or her own free will. He or she signed (or asked another to sign for him or her) this
document in my presence.

Date __________________________________________

Name of Witness 1

(print) _________________________________________

Signature ______________________________________

Address _______________________________________

______________________________________________

Date __________________________________________

Name of Witness 2

(print) _________________________________________

Signature ______________________________________

Address _______________________________________

______________________________________________

(5)

(6)

(7)
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Health Care Proxy Form Instructions

Examples of medical treatments about which you
may wish to give your agent special instructions are
listed below. This is not a complete list:

• artificial respiration 

• artificial nutrition and hydration (nourishment
and water provided by feeding tube) 

• cardiopulmonary resuscitation (CPR) 

• antipsychotic medication 

• electric shock therapy 

• antibiotics 

• surgical procedures 

• dialysis 

• transplantation 

• blood transfusions 

• sterilization 

Item (5)
You must date and sign this Health Care Proxy

form. If you are unable to sign yourself, you may direct
someone else to sign in your presence. Be sure to
include your address.

Item (6)
You may state wishes or instructions about organ

and/or tissue donation on this form. A health care
agent cannot make a decision about organ and/or tis-
sue donation because the agent’s authority ends upon
your death. The law does provide for certain individu-
als in order of priority to consent to an organ and/or
tissue donation on your behalf: your spouse, a son or
daughter 18 years of age or older, either of your par-
ents, a brother or sister 18 years of age or older, a
guardian appointed by a court prior to the donor’s
death, or any other legally authorized person.

Item (7)
Two witnesses 18 years of age or older must sign

this Health Care Proxy form. The person who is
appointed your agent or alternate agent cannot sign as
a witness.

Item (1)
Write the name, home address and telephone num-

ber of the person you are selecting as your agent.

Item (2)
If you want to appoint an alternate agent, write the

name, home address and telephone number of the per-
son you are selecting as your alternate agent.

Item (3)
Your Health Care Proxy will remain valid indefi-

nitely unless you set an expiration date or condition for
its expiration. This section is optional and should be
filled in only if you want your Health Care Proxy to
expire.

Item (4)
If you have special instructions for your agent,

write them here. Also, if you wish to limit your agent’s
authority in any way, you may say so here or discuss
them with your health care agent. If you do not state
any limitations, your agent will be allowed to make all
health care decisions that you could have made, includ-
ing the decision to consent to or refuse life-sustaining
treatment.

If you want to give your agent broad authority, you
may do so right on the form. Simply write: I have dis-
cussed my wishes with my health care agent and alternate
and they know my wishes including those about artificial
nutrition and hydration.

If you wish to make more specific instructions, you
could say:

If I become terminally ill, I do/don’t want to receive the
following types of treatments:. . . .

If I am in a coma or have little conscious understanding,
with no hope of recovery, then I do/don’t want the following
types of treatments:. . . .

If I have brain damage or a brain disease that makes me
unable to recognize people or speak and there is no hope that
my condition will improve, I do/don’t want the following
types of treatments:. . . .

I have discussed with my agent my wishes
about____________ and I want my agent to make all deci-
sions about these measures.
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About the Health Care Proxy Form

This is an important legal document. Before sign-
ing, you should understand the following facts:

1. This form gives the person you choose as your
agent the authority to make all health care deci-
sions for you, including the decision to remove
or provide life-sustaining treatment, unless you
say otherwise in this form. “Health care” means
any treatment, service or procedure to diagnose
or treat your physical or mental condition. 

2. Unless your agent reasonably knows your wish-
es about artificial nutrition and hydration (nour-
ishment and water provided by a feeding tube
or intravenous line), he or she will not be
allowed to refuse or consent to those measures
for you. 

3. Your agent will start making decisions for you
when your doctor determines that you are not
able to make health care decisions for yourself. 

4. You may write on this form examples of the
types of treatments that you would not desire
and/or those treatments that you want to make
sure you receive. The instructions may be used
to limit the decision-making power of the agent.
Your agent must follow your instructions when
making decisions for you. 

5. You do not need a lawyer to fill out this form. 

6. You may choose any adult (18 years of age or
older), including a family member or close
friend, to be your agent. If you select a doctor as
your agent, he or she will have to choose
between acting as your agent or as your attend-
ing doctor because a doctor cannot do both at
the same time. Also, if you are a patient or resi-
dent of a hospital, nursing home or mental
hygiene facility, there are special restrictions

about naming someone who works for that facil-
ity as your agent. Ask staff at the facility to
explain those restrictions. 

7. Before appointing someone as your health care
agent, discuss it with him or her to make sure
that he or she is willing to act as your agent. Tell
the person you choose that he or she will be
your health care agent. Discuss your health care
wishes and this form with your agent. Be sure to
give him or her a signed copy. Your agent cannot
be sued for health care decisions made in good
faith. 

8. If you have named your spouse as your health
care agent and you later become divorced or
legally separated, your former spouse can no
longer be your agent by law, unless you state
otherwise. If you would like your former spouse
to remain your agent, you may note this on your
current form and date it or complete a new form
naming your former spouse. 

9. Even though you have signed this form, you
have the right to make health care decisions for
yourself as long as you are able to do so, and
treatment cannot be given to you or stopped if
you object, nor will your agent have any power
to object. 

10. You may cancel the authority given to your
agent by telling him or her or your health care
provider orally or in writing. 

11. Appointing a health care agent is voluntary. No
one can require you to appoint one. 

12. You may express your wishes or instructions
regarding organ and/or tissue donation on this
form. 
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Frequently Asked Questions 
only make decisions about artificial nutrition and hydra-
tion (nourishment and water provided by feeding tube or
intravenous line) if he or she knows your wishes from
what you have said or what you have written. The
Health Care Proxy form does not give your agent the
power to make non-health care decisions for you, such as
financial decisions.

Why do I need to appoint a health care agent if I’m
young and healthy?

Appointing a health care agent is a good idea even
though you are not elderly or terminally ill. A health care
agent can act on your behalf if you become even tem-
porarily unable to make your own health care decisions
(such as might occur if you are under general anesthesia
or have become comatose because of an accident). When
you again become able to make your own health care
decisions, your health care agent will no longer be
authorized to act.

How will my health care agent make decisions?
Your agent must follow your wishes, as well as your

moral and religious beliefs. You may write instructions
on your Health Care Proxy form or simply discuss them
with your agent.

How will my health care agent know my wishes?
Having an open and frank discussion about your

wishes with your health care agent will put him or her in
a better position to serve your interests. If your agent
does not know your wishes or beliefs, your agent is legal-
ly required to act in your best interest. Because this is a
major responsibility for the person you appoint as your
health care agent, you should have a discussion with the
person about what types of treatments you would or
would not want under different types of circumstances,
such as:

• whether you would want life support
initiated/continued/removed if you are in a per-
manent coma; 

• whether you would want treatments initiated/con-
tinued/removed if you have a terminal illness; 

• whether you would want artificial nutrition and
hydration initiated/withheld or continued or with-
drawn and under what types of circumstances. 

Can my health care agent overrule my wishes or prior
treatment instructions?

No. Your agent is obligated to make decisions based
on your wishes. If you clearly expressed particular wish-
es, or gave particular treatment instructions, your agent

Why should I choose a health care agent?
If you become unable, even temporarily, to make

health care decisions, someone else must decide for you.
Health care providers often look to family members for
guidance. Family members may express what they think
your wishes are related to a particular treatment. Howev-
er, in New York State, only a health care agent you
appoint has the legal authority to make treatment deci-
sions if you are unable to decide for yourself. Appointing
an agent lets you control your medical treatment by:

• allowing your agent to make health care decisions
on your behalf as you would want them decided; 

• choosing one person to make health care decisions
because you think that person would make the best
decisions; 

• choosing one person to avoid conflict or confusion
among family members and/or significant others.
You may also appoint an alternate agent to take
over if your first choice cannot make decisions for
you. 

Who can be a health care agent?
Anyone 18 years of age or older can be a health care

agent. The person you are appointing as your agent or
your alternate agent cannot sign as a witness on your
Health Care Proxy form.

How do I appoint a health care agent?
All competent adults, 18 years of age or older, can

appoint a health care agent by signing a form called a
Health Care Proxy. You don’t need a lawyer or a notary,
just two adult witnesses. Your agent cannot sign as a wit-
ness. You can use the form printed here, but you don’t
have to use this form.

When would my health care agent begin to make
health care decisions for me?

Your health care agent would begin to make health
care decisions after your doctor decides that you are not
able to make your own health care decisions. As long as
you are able to make health care decisions for yourself,
you will have the right to do so.

What decisions can my health care agent make?
Unless you limit your health care agent’s authority,

your agent will be able to make any health care decision
that you could have made if you were able to decide for
yourself. Your agent can agree that you should receive
treatment, choose among different treatments and decide
that treatments should not be provided, in accordance
with your wishes and interests. However, your agent can
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has a duty to follow those wishes or instructions unless
he or she has a good-faith basis for believing that your
wishes changed or do not apply to the circumstances.

Who will pay attention to my agent?
All hospitals, nursing homes, doctors and other

health care providers are legally required to provide your
health care agent with the same information that would
be provided to you and to honor the decisions by your
agent as if they were made by you. If a hospital or nurs-
ing home objects to some treatment options (such as
removing certain treatment) they must tell you or your
agent BEFORE or upon admission, if reasonably possible.

What if my health care agent is not available when
decisions must be made?

You may appoint an alternate agent to decide for you
if your health care agent is unavailable, unable or unwill-
ing to act when decisions must be made. Otherwise,
health care providers will make health care decisions for
you that follow instructions you gave while you were still
able to do so. Any instructions that you write on your
Health Care Proxy form will guide health care providers
under these circumstances.

What if I change my mind?
It is easy to cancel your Health Care Proxy, to change

the person you have chosen as your health care agent or
to change any instructions or limitations you have includ-
ed on the form. Simply fill out a new form. In addition,
you may indicate that your Health Care Proxy expires on
a specified date or if certain events occur. Otherwise, the
Health Care Proxy will be valid indefinitely. If you
choose your spouse as your health care agent or as your
alternate, and you get divorced or legally separated, the
appointment is automatically canceled. However, if you
would like your former spouse to remain your agent, you
may note this on your current form and date it or com-
plete a new form naming your former spouse.

Can my health care agent be legally liable for deci-
sions made on my behalf?

No. Your health care agent will not be liable for
health care decisions made in good faith on your behalf.
Also, he or she cannot be held liable for costs of your
care, just because he or she is your agent.

Is a Health Care Proxy the same as a living will?
No. A living will is a document that provides specific

instructions about health care decisions. You may put
such instructions on your Health Care Proxy form. The

Health Care Proxy allows you to choose someone you
trust to make health care decisions on your behalf. Unlike
a living will, a Health Care Proxy does not require that
you know in advance all the decisions that may arise.
Instead, your health care agent can interpret your wishes
as medical circumstances change and can make decisions
you could not have known would have to be made.

Where should I keep my Health Care Proxy form after
it is signed?

Give a copy to your agent, your doctor, your attorney
and any other family members or close friends you want.
Keep a copy in your wallet or purse or with other impor-
tant papers, but not in a location where no one can access
it, like a safe deposit box. Bring a copy if you are admit-
ted to the hospital, even for minor surgery, or if you
undergo outpatient surgery.

May I use the Health Care Proxy form to express my
wishes about organ and/or tissue donation?

Yes. Use the optional organ and tissue donation sec-
tion on the Health Care Proxy form and be sure to have
the section witnessed by two people. You may specify
that your organs and/or tissues be used for transplanta-
tion, research or educational purposes. Any limitation(s)
associated with your wishes should be noted in this sec-
tion of the proxy.

Failure to include your wishes and instructions on
your Health Care Proxy form will not be taken to mean
that you do not want to be an organ and/or tissue donor.

Can my health care agent make decisions for me
about organ and/or tissue donation?

No. The power of a health care agent to make health
care decisions on your behalf ends upon your death. Not-
ing your wishes on your Health Care Proxy form allows
you to clearly state your wishes about organ and tissue
donation

Who can consent to a donation if I choose not to
state my wishes at this time?

It is important to note your wishes about organ
and/or tissue donation so that family members who will
be approached about donation are aware of your wishes.
However, New York law provides a list of individuals
who are authorized to consent to organ and/or tissue
donation on your behalf. They are listed in order of prior-
ity: your spouse, a son or daughter 18 years of age or
older, either of your parents, a brother or sister 18 years
of age or older, a guardian appointed by a court prior to
the donor’s death, or any other legally authorized person.
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Plaintiffs, Nathan Littauer Hospital Association and
St. Mary’s Hospital at Amsterdam, are not-for-profit
hospitals located in the City of Gloversville, Fulton
County, and the City of Amsterdam, Montgomery
County, respectively. Colonial Healthcare Corporation,
a not-for-profit corporation, is the sole member of Lit-
tauer, and Carondelet Health Systems Inc., also a not-
for-profit corporation, is a corporate member of St.
Mary’s. Plaintiffs seek to affiliate under a newly created
common parent corporation, Tri-County Health System
(hereinafter TCH).

To that end, on or about February 26, 1999, Littauer,
St. Mary’s, Colonial and Carondelet entered into a
“Definitive Agreement”, pursuant to the terms of which
TCH would become the sole member of each plaintiff.
Colonial and Carondelet, in turn, would be the only
two members of TCH. As the sole corporate member of
Littauer and St. Mary’s, TCH would assume certain
statutory powers under the N-PCL including, inter alia,
the power to appoint and/or remove directors and
approve amendments to the respective certificates of
incorporation and bylaws. The proposed affiliation
would be accomplished by plaintiffs each filing a restat-
ed certificate of incorporation which, in turn, would
amend their respective certificates of incorporation to
reserve to TCH certain governance and management
powers.

During public review of the subject transaction,
defendant determined that the proposed affiliation
required Littauer to file a petition with Supreme Court
pursuant to N-PCL 510 and 511, with notice to defen-
dant. Defendant also took the position that plaintiffs
were required to seek court approval of their restated
certificates of incorporation in accordance with N-PCL
804 and 805. Plaintiffs disagreed and commenced this
declaratory judgment action seeking a declaration that
the proposed affiliation does not require Supreme
Court’s approval pursuant to the cited provisions of the
N-PCL. Following joinder of issue, plaintiffs moved for
summary judgment and defendant cross-moved for
similar relief. Supreme Court granted plaintiffs’ motion
and denied defendant’s cross motion, prompting this
appeal.

A Type B not-for-profit corporation is required to
obtain the approval of a Justice of the Supreme Court of
the judicial district in which the office of the corpora-
tion is located, upon 10-days’ written notice to defen-
dant, prior to filing an amendment to its certificate of
incorporation if such amendment “seeks to change or
eliminate a purpose or power enumerated in the corpo-
ration’s certificate of incorporation, or to add a power
or purpose not enumerated therein” (N-PCL 804 [a]
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OPINION AND ORDER

Crew III, J.
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[ii]). This approval process also applies to a restatement
of a certificate of incorporation if such document
includes an amendment to the powers or purposes enu-
merated in the corporation’s certificate of incorporation
(see, N-PCL 805 [d]).

Initially, a review of Littauer’s current and restated
certificates of incorporation reveals that there has been
no change to Littauer’s underlying corporate purpose.
As set forth in the current certificate of incorporation,
Littauer’s mission is to “erect, establish, maintain and
operate a hospital, infirmary or home for the reception,
care, maintenance, giving of medical and surgical
advice, aid and treatment to persons afflicted with mal-
adies, or physical injuries, or physical weaknesses or
infirmities”. This statement is repeated verbatim in the
restated certificate of incorporation, and careful exami-
nation of that document discloses no change to Lit-
tauer’s overall business purpose. We reach a similar
conclusion as to the current and restated certificates of
incorporation of St. Mary’s.

With regard to whether Littauer’s restated certifi-
cate of incorporation “seeks to change or eliminate a
* * * power enumerated in the corporation’s certificate
of incorporation, or to add a power * * * not enumerat-
ed therein” (N-PCL 804 [a] [ii]), defendant’s argument
is two-fold. First, seizing upon the word “enumerated”,
defendant argues that merely reciting the powers to be
vested in TCH as Littauer’s sole member, which appear
to be nothing more than the general and special powers
conferred upon all not-for-profit corporations under N-
PCL 202 (a), constitutes an addition of corporate powers
because Littauer’s current certificate of incorporation
does not “enumerate” any powers whatsoever. In our
view, defendant’s interpretation of N-PCL 804 (a) (ii) is
both strained and overly simplistic. Plainly, the statute
is designed to require prior court approval only in
instances where the proposed amendment truly seeks
to change the nature, object or powers of a particular
corporation. Under the restated certificate of incorpora-
tion at issue here, TCH, as Littauer’s sole member,
would derive no fewer or greater powers than those
currently possessed by Littauer. Indeed, the sole differ-
ence between the current and restated certificates of
incorporation relative to the issue of corporate powers
is that the former is silent on that point while the latter
delineates such in painstaking detail. In our view, the
mere act of delineating powers already validly pos-
sessed by a particular corporation does not constitute
an “addition” of corporate powers, thereby triggering
the review and approval procedures mandated by N-
PCL 804 (a) (ii). Nor are we persuaded that the reserva-
tion of the enumerated powers contained in Littaurer’s
restated certificate of incorporation to TCH, as Lit-
tauer’s sole member, constitutes a change in, elimina-

tion of or addition to corporate powers warranting judi-
cial intervention and approval.

We reach a similar conclusion with regard to defen-
dant’s argument that there has been a “change” in cer-
tain of the powers enumerated in the current certificate
of incorporation of St. Mary’s. Pursuant to paragraph 7
(e) of the restated certificate of incorporation, TCH, as
the sole corporate member of St. Mary’s, would possess
the power to “approve * * * the entry by [St. Mary’s]
into a contract to manage all or part of any other entity,
or to be managed, in whole or in part, by any other
entity” and, pursuant to paragraph 7 (h), the power to
“approve the sale, lease, pledge, mortgage or other dis-
position of any assets of [St. Mary’s]” under certain
specified circumstances. Although the foregoing provi-
sions indeed constitute a restatement of corporate pow-
ers utilizing language somewhat different than that
appearing in the current certificate of incorporation of
St. Mary’s, the general and specific powers enumerated
therein have not been altered. And, as was the case with
Littauer’s restated certificate of incorporation, we are
not persuaded that the reservation of enumerated pow-
ers contained in the restated certificate of incorporation
of St. Mary’s to TCH constitutes a change in, elimina-
tion of or addition to corporate powers such that judi-
cial approval is required.

In addition to addressing the arguments advanced
by defendant as to the need for compliance with the
provisions of N-PCL 804 (a) (ii), we need to consider the
contentions of Save Our Services-Gloversville, Planned
Parenthood Mohawk-Hudson Inc., Family Planning
Advocates of New York State and Citizen Action of
New York as amici curiae in this matter. Littauer’s restat-
ed certificate of incorporation contains a provision
directing that “the provision by [Littauer] of a service
which was not offered by [Littauer] as of the day before
[TCH] became the sole corporate member of both [Lit-
tauer and St. Mary’s] be in conformance with the Ethi-
cal and Religious Directives for Catholic Health Care
Services”. The restated certificate of incorporation con-
tains a similar provision requiring that the discontinu-
ance of a service provided by Littauer be in compliance
with the aforementioned directives. Because such provi-
sions admittedly affect the ability of Littauer to provide
abortion-related services and potentially impact upon
Littauer’s ability to offer, inter alia, contraception servic-
es and counseling, amici curiae argue that such provi-
sions constitute a change in corporate powers and, as
such, review and approval under N-PCL 804 (a) (ii) is
mandated.

Although mindful of the perhaps subtle distinction
that exists between a corporation’s powers and purpos-
es and the services that it actually provides, we
nonetheless are not persuaded that the cited provisions
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in Littauer’s restated certificate of incorporation consti-
tute a curtailment of corporate power. To be sure, under
the general and special powers available to all not-for-
profit corporations under N-PCL 202 (a), Littauer previ-
ously was vested with the power to decide, in an exer-
cise of its business judgment, which services could
appropriately and profitably be provided to achieve its
overall corporate purpose and mission. In that regard,
Littauer no doubt made numerous decisions over the
years regarding the provision or discontinuance of vari-
ous services pursuant to criteria nowhere specified in
its certificate of incorporation. Although TCH, as Lit-
tauer’s sole member, would now be vested with such
decision-making authority under the restated certificate
of incorporation, and although certain guidelines gov-
erning such decisions—namely, that the provision or
discontinuance of services be in compliance with the
foregoing directives—now appear in the restated certifi-
cate of incorporation, the basic power at issue remains
unaltered. In other words, the decision to delineate in a
restated certificate of incorporation a specific or poten-
tial restriction upon the services to be provided by the
corporation is not the functional equivalent of altering
the corporation’s underlying purpose or curtailing its
power to achieve its overall objectives. Accordingly, we
find the position taken by amici curiae to be lacking in
merit.

As a final matter, defendant contends that judicial
approval of Littauer’s restated certificate of incorpora-
tion is required pursuant to N-PCL 510 (a) (3) which, in
turn, requires that a Type B not-for-profit corporation
obtain leave of Supreme Court prior to any “sale, lease,
exchange or other disposition” of all, or substantially
all, of the assets of the corporation (see also, N-PCL 511).
Defendant’s theory on this point is that the change in
membership of Littauer and the corresponding reserva-
tion of powers to TCH constitutes an “other disposi-
tion” of assets under N-PCL 510 and 511. We cannot
agree. Although there indeed will be a change in Lit-
tauer’s membership if the proposed affiliation is accom-
plished, defendant has failed to offer any persuasive
authority in support of the proposition that a change in
the composition of Littauer’s membership is the func-
tional equivalent of a sale, lease, exchange or other dis-
position of corporate assets. Defendant’s remaining
contentions, to the extent not specifically addressed,
have been examined and found to be lacking in merit. 

Cardona, P.J., Carpinello, Mugglin and Rose, JJ.,
concur.

ORDERED that the order is affirmed, without costs.

Editor’s Note: The Attorney General is appealing this deci-
sion to the N.Y. State Court of Appeals.
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Legislation Report: Family Health Care Decision Act
Editor’s Note: The Health Law Section approved and issued this report in March 2001. It is reprinted in this issue of the Health Law
Journal because of the possibility of activity on the proposed Family Health Care Decisions Act in 2002, and the relevance of this report
to that debate. 

Health Law Section
Report No. 68 June 25, 2001

A.5523 By: M of A Gottfried

Assembly Committee: Health

AN ACT to amend the public health law, in relation
to establishing procedures for making medical treatment
decisions on behalf of persons who lack the capacity to
decide about treatment for themselves and to repeal cer-
tain provisions of such law relating thereto

LAW AND SECTION REFERRED TO: Article 29-C of
the public health law

REPORT PREPARED BY THE HEALTH LAW
SECTION (#3)

THE BILL IS APPROVED WITH AMENDMENT
The Health Law Section recommends that the Family

Health Care Decisions Act (the “Act”) should be amend-
ed to simplify the legislation and address several key
issues that have proven contentious in public considera-
tion of the bill. Specific recommendations for amend-
ments are set forth below. The Health Law Section has
proposed these changes in the hope of renewing public
deliberation and action on the bill. The Family Health
Decisions Act remains critically important to patients,
their families, and health care providers in New York
State. The Health Law Section urges passage of the
amended bill during this legislative session.

The Need for Legislation
The Family Health Care Decisions Act is urgently

needed to protect the wishes and best interests of patients
in New York State. Under current law, no one, not even a
concerned family member, has the right to decide to
forgo life-sustaining measures for patients who lack deci-
sion-making capacity, unless the patient has signed a
health care proxy or left “clear and convincing evidence”
of his or her treatment wishes. Most people never sign a
proxy or leave this kind of evidence. As a result, incapaci-
tated patients are routinely at risk of receiving burden-
some treatments that violate their wishes, values, or reli-
gious beliefs. By giving family members and others close
to the patient the right to decide about medical treatment
for patients who lack capacity, the Family Health Care
Decisions Act would bring New York law in line with the
law in the vast majority of other states. The Act contains
important safeguards to ensure that decisions promote
the wishes and best interests of incapacitated patients.

The Act would also remove legal barriers to needed
treatment for patients who are too ill to decide for them-
selves and have no family members or others close to
them to decide on their behalf. Under existing law, deci-
sions to provide needed treatment for patients who have
no surrogate must be made by a court-appointed
guardian or approved by a judge. The Family Health
Care Decisions Act establishes a process for health care
providers to authorize needed treatment, in accord with
the known wishes, if any, or the best interests of patients
who have no family members or others to consent on
their behalf.

Recommended Changes
The Family Health Care Decisions Act was proposed

by the New York State Task Force on Life and the Law in
1992. The Act has the support of over 40 consumer, reli-
gious, professional, and civic organizations in New York
State, many of whom testified in support of the Act in
public hearings held by the Legislature in 1993 and 1996.
Despite this exceptionally broad support, the Act has not
been passed due to continuing controversy regarding cer-
tain provisions and concern that the bill is too complex
and may be difficult to implement. The proposed amend-
ments simplify procedures in the bill in key sections and
address issues that have been the subject of continuing
public discussion. Specific recommendations for changes
to the Act are set forth below.

Decisions about life-sustaining treatment for
patients without surrogates; role of ethics review
committees 

As currently drafted, the Act would give “ethics
review committees” in hospitals and long-term care facili-
ties the authority to review and approve physicians’ rec-
ommendations to withhold or withdraw life-sustaining
treatment for incapacitated patients with no family mem-
ber or friend to decide on their behalf. After careful con-
sideration, the Health Law Section concluded that the
facility-based decision-making process set forth in the Act
should be eliminated. Instead, courts should be author-
ized to approve decisions to forgo life-sustaining treat-
ment for patients without surrogates in accord with the
standards set forth in the Act.

The central premise of the Act is that relying on deci-
sions by family members and others close to the patient
is the best way to protect the wishes and best interests of
patients too ill to decide about life-sustaining treatment
for themselves. Since the Act was first proposed in 1992,
patient advocates and others have expressed concern that
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Record-keeping requirements
The Health Law Section recommends the elimination

of several provisions that mandate specific record-keep-
ing requirements for decisions made pursuant to the Act.
The Act contains a general provision requiring health care
facilities to develop policies to document clinical determi-
nations and decisions by surrogates in accord with
accepted medical standards. Implementation of this
requirement is best addressed in institutional policies, not
in legislation.

Other provisions
The Health Law Section recommends eliminating

confusing language that specifies that health care
providers are not obligated under the Act to offer or pro-
vide a treatment to a surrogate that they would have no
obligation to offer or provide to a competent adult. This
provision was designed to address the issue of medically
futile treatment, but is redundant of the underlying
premise of the Act that surrogates would have the same
authority as competent adults to make decisions, subject
to the standards and limitations set forth in the Act.

The Section proposes that the bill be amended to
require health care providers to notify surrogates before
relying on a prior decision made by the patient before the
loss of decision-making capacity. Because the meaning of
the prior decision may be ambiguous, and the applicabili-
ty of the decision to the current situation may be unclear,
those interpreting previous decisions by incapacitated
patients should involve the patient’s surrogate whenever
possible.

The Health Law Section recommends the deletion of
language requiring notification of “persons acting as sur-
rogates” when a person higher on the priority list
becomes available. The requirement is neither necessary
nor likely to have any practical effect. Finally, the Health
Law Section recommends deletion of unnecessary lan-
guage in the section of the Act governing the determina-
tion of incapacity.

The recommendations set forth in this memorandum
were developed initially by the Section’s Special Commit-
tee on Treatment Decisions and endorsed by the Execu-
tive Committee of the Health Law Section. The members
of the Special Committee on Treatment Decisions are as
follows:

Special Committee on Treatment Decisions
Carl Coleman, Chairperson
Arthur Levin
Kathryn Meyer
Tracy Miller
Barbara Shack

facility-based committees cannot adequately protect iso-
lated patients with no one to advocate on their behalf.
The Task Force on Life and the Law recognized the vul-
nerability of this patient population and devised exten-
sive procedural protections for review by ethics commit-
tees. The number and complexity of these provisions
increased during the process of public comment and revi-
sion. In fact, much of the complexity and administrative
burden in the Act arises from the grant of authority to
ethics review committees to decide about life-sustaining
treatment for patients without surrogates. Removing the
authority accorded facility-based committees for this vul-
nerable population and referring those decisions to the
courts would simplify and strengthen the legislation.

Judicial review and authorization for decisions to
forgo life-sustaining treatment for patients without surro-
gates would constitute a significant advance for these
patients over existing law. Under the amendments, courts
would be authorized to approve the withholding or with-
drawal of life-sustaining treatment for patients without
surrogates in accord with the standards set forth in the
Act. By contrast, under existing law, not even a court can
decide to withhold or withdraw life-sustaining treatment
for an incapacitated patient in the absence of clear and
convincing evidence of the patient’s wishes, even when
the treatment is clearly inconsistent with the patient’s
best interests. Because the wishes of patients who have
no family members or friends are rarely known with such
specificity, existing law makes it virtually impossible for
courts to make appropriate decisions about the use of
life-sustaining treatment for these patients.

Decision-making standard
In the current version of the Act, the decision-making

standard for decisions to withhold or withdraw life-sus-
taining treatment requires that decisions be made on an
individualized basis for patients, and further requires the
surrogate to consider the patient’s preferences, values,
and personal circumstances. Inclusion of this language
only for decisions about life-sustaining treatment sug-
gests that this standard is somehow unique to this set of
decisions. In fact, these requirements should apply to all
decisions; decisions about other medical treatments rang-
ing from organ transplantation to elective surgical proce-
dures should also be made in accord with these require-
ments. The amendments proposed by the Health Law
Section therefore incorporate this language into the gen-
eral decision-making standard.

In addition, decisions for patients who are pregnant
have been the subject of extensive public discussion. The
Health Law Section recommends the addition of lan-
guage that expressly requires consideration of the impact
of treatment decisions on the course and outcome of the
patient’s pregnancy. The Section believes that this lan-
guage reflects a consensus shared by New Yorkers who
hold a diversity of perspectives and beliefs. 
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Testimony on the Professional Medical Conduct Process
New York State Bar Association Health Law Section

Submitted to the New York State Assembly Committees on Health and Higher Education,
January 31, 2002

The New York State Bar Association, through its
Health Law Section and the many active committees of
that Section, has an ongoing interest in the proper and
fair administration of professional licensure and disci-
pline in the State of New York. That interest includes the
licensing and discipline of attorneys, but also extends to
include the licensure and discipline of other profession-
als, including health care professionals, who are licensed
in New York and whose professional practices are subject
to scrutiny and regulation by State authorities. As attor-
neys, the members of our Association’s Health Law Sec-
tion are often called upon as advocates for, and as advo-
cate-opponents of, these licensed professionals and the
institutions and employers for which they work and at
which they practice their professions. Many of the Health
Law Section members also serve directly in the licensure
and discipline process, in their role as attorneys or
administrative law judges for the New York State Educa-
tion Department and the New York State Department of
Health. For these reasons, in regard to the discipline
process for physicians and physician assistants, the mem-
bers of our Section have broad experience.

The testimony that we offer today does not reflect
unanimity within the Association’s Health Law Section,
although we believe it does reflect the broad, middle
range of the thought of Section attorneys. Indeed, the
widely differing roles among our Section’s members
almost guarantee that many of those members will take
differing positions regarding the existing disciplinary
process within the Office of Professional Medical Con-
duct (OPMC), some criticizing it vociferously as grossly
unfair, others criticizing it as grossly inadequate, and still
others defending it as an entirely appropriate compro-
mise among many competing values. The Health Law
Section is mindful and vastly supportive, as it must be in
light of its own role as part of an association of independ-
ent licensed professionals, of the critical need for the State
of New York to maintain, foster and protect an effective
process for the discipline of physicians. Such a process is
required in order to protect the public and to maintain
the integrity of the profession itself. 

While physicians should be treated fairly and accord-
ed due process, we recognize that patient safety must be
the paramount concern. The OPMC has significantly con-
tributed to improving the quality of care in New York by
removing bad doctors from practice. The agency should
continue to have discretion and the ability to act quickly
to protect the public. Strong enforcement power is appro-

priate given the vital interests at stake and the position of
trust held by physicians within the community, yet that
position of trust must not be abused and must be limited
by clear, consistently applied, and readily understood
procedural rules. One of the Section’s chief concerns
regarding current OPMC practice is that due to the closed
nature of the investigatory and hearing processes, evi-
dence regarding OPMC adherence to internal rules—or
even the nature and existence of those internal rules—is
often anecdotal and ambiguous. Greater clarity of rules,
and placing rules into statute or regulation accessible to
all and not subject to internal Departmental changes,
would be, in general, preferable to the current state of
affairs.

For these reasons, the Section believes that it may
contribute most valuably to this discussion by suggesting
reforms to the existing disciplinary process so that the
process itself may be clarified and improved, with fair
results for physicians and thus effective results for the
public. The Section’s goal, in other words, is to elucidate,
standardize and improve the process and, insofar as pos-
sible, to render its fairness and justice unimpeachable, so
that the disciplinary process and OPMC itself are
strengthened. An unjust process would be, indeed, unfair
to physicians but also ineffective as protection of the pub-
lic. 

Over the past few months, well in advance of the
Notice from the Assembly Committees regarding this
hearing, two Committees of the Health Law Section of
the Association—the Committee on Health Care
Providers and the Committee on Hospital In-House
Counsel—formed a joint working group to consider the
existing disciplinary process within OPMC and methods
by which the process might be appropriately reformed.
Its process is not yet complete, but its goal is to issue a
“white paper” describing any procedural inadequacies
and recommending reforms and alternatives. For the pur-
pose of this hearing, however, the Section offers this testi-
mony with our preliminary view of these issues, but does
so with the request that when the working group has
completed its work, its final product may be submitted to
these Assembly Committees for their consideration.

The Health Law Section has several observations and
suggestions in regard to OPMC processes and methods of
operation. Although all of the observations are readily
describable, solutions may be less readily identified in
some cases, especially if they involve needed changes in
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in that expert report, however, OPMC may contin-
ue its investigation, charge the physician and even
begin a hearing without providing that report to
the accused. If OPMC’s expert opinion is in fact
flawed in some fundamental way, then under the
current process, those flaws may not be uncovered
until the middle of a hearing. This is not the best
method of assuring a fair and efficient process.
The preferable alternative, and one that would not
seem to undermine legitimate disciplinary pro-
ceedings, would be to have a clear requirement
that OPMC provide the accused physician with
the OPMC’s expert opinion before the interview
itself, so that at the interview, the physician may
discuss the relevant issues and respond to the
expert opinion. Prosecutorial decisions may then
be made based on fuller, more informed evidence,
with fairer and more efficient results.

Finally on this issue, charges filed against a physi-
cian after an investigation are almost invariably
worded in extremely general ways, under what
can be extremely vague standards set forth in Sec-
tion 6530 of the Education Law. The charges them-
selves need not—just as the investigation process
itself need not—provide a physician with full
notice of the accusations made. The result is that a
physician may, under current rules, proceed to an
actual hearing and not become aware of the con-
crete evidence against him or her until the OPMC
attorney presents its witnesses. Although it seems
to the Section unduly burdensome to have com-
plete pre-trial discovery available in OPMC pro-
ceedings, it seems not unreasonable for OPMC to
be obligated to provide some detail regarding
accusations and issues prior to interviews, and in
any charges filed.

2. At the outset of the investigation process, physi-
cians are sometimes told by OPMC investigators
that legal representation is “their choice” and is
not required. When this occurs, it is misleading,
and the practice should be remedied. In some
sense, such representations are true, but our Sec-
tion’s members have counseled many physicians
who, when they asked about the need for legal
representation, have reportedly been told that it is
not required, and who then have proceeded to
undergo an OPMC interview alone, without repre-
sentation, and without an understanding of the
actual legal defenses that he or she may present.
When such a physician is ultimately charged by
OPMC, he or she in most cases will retain an
attorney, but the attorney must then, at a late date
and after the process has ground on for months or
even years, finally marshal and present the rele-
vant arguments in the physician’s defense. If there
are real defenses that have not theretofore been

attitude or informal process. In any case, the Section
would make the following observations and suggestions:

1. The existing OPMC process often fails, in vari-
ous ways, to give fair notice to physicians of the
charges against them. This can result not only in
lack of fair process to physicians, but also in
inefficiency in the disciplinary process and
waste of investigatory and prosecutorial
resources. At the stage of an OPMC investigation
when the physician is first notified that he or she
may have an interview with an OPMC investiga-
tor, OPMC is not obligated to give (and on at least
some occasions, does not give) the physician
notice of the topic(s) that will be discussed during
the interview. Especially given that there is no
“statute of limitations” on OPMC charges, the
result is that at an interview, a physician may be
completely unprepared to discuss issues and top-
ics, and may not even recollect the issues or
patients about which or whom he or she is ques-
tioned. Gross inefficiency may be the result, even
though “surprise” questions may elicit useful
information or damaging answers. Further, no
transcript is made of these physician interviews;
instead, an OPMC investigator routinely takes
contemporaneous handwritten notes, and if the
case goes to hearing, memoranda based on those
notes are often introduced as evidence and used to
cross-examine and impeach the credibility of
accused physicians. It has been the experience of
some Section attorneys that those memoranda are
inaccurate. For these reasons, the Health Law Sec-
tion would propose that before interviews, physi-
cians routinely be given notice of the patient(s)
about whom they will be questioned, and at least
some idea of the issues involving the patient(s).
Further, in order to prevent misunderstandings
and misinterpretations of physician statements at
these interviews, OPMC should be required to
make verbatim transcripts of the interviews them-
selves, and to make those transcripts available to
the physician questioned. 

An additional but related problem is that prior to
the interview of the accused physician, OPMC
routinely seeks and gains an expert opinion report
on the very issues about which the physician is to
be questioned. That expert report is not made
available to the physician prior to the interview,
and in fact, may never be made available to the
accused physician until shortly before the com-
mencement of (or even during) an actual hearing.
This can result in a gross inefficiency in the
process, since the issues raised in an expert opin-
ion may, if closely examined by the physician at
that time, be explainable or defensible. Instead of
allowing the physician to address the issues raised
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identified and presented, then the OPMC process
has been made less efficient and less fair. There is
no reason, in fact, that OPMC should view a
physician’s legal representation as an obstacle to a
sound disciplinary process. Instead, attorney rep-
resentation should be viewed (and in fact, seems
to be viewed by many at OPMC) as a method of
assuring that all relevant arguments and facts are
presented at an early stage, at a time when effi-
cient prosecutorial and investigatory decisions
may be made. Although the Health Law Section
does not believe that OPMC investigators should
direct or counsel that physicians have legal repre-
sentation, we do suggest that OPMC adopt a uni-
form policy that OPMC investigators, when asked
by physicians or when inviting physicians to the
interview, state the following: that OPMC is a dis-
ciplinary body; that it has the ability to discipline
physicians for misconduct; that misconduct is a
legal definition; that disciplinary action can
include loss of medical license; and that physi-
cians are permitted to have legal representation
throughout the OPMC process.

3. OPMC is under no clear statutory or regulatory
obligation to provide exculpatory or inculpatory
evidence to a physician who has been charged.
Internal OPMC policies and procedures that
seem to be designed to serve these ends may be
inadequate. The statutes and regulations relating
to OPMC in no place provide for any comprehen-
sive, explicit obligation of OPMC staff or attorneys
to provide an accused physician with evidence,
much less at an early stage of proceedings. Incul-
patory evidence therefore often emerges only at
hearing or in the days immediately preceding a
hearing, long after opportunities for careful exam-
ination of the evidence have passed, due to the
press of time. Further, there is no statutory or reg-
ulatory obligation for OPMC to provide, or alert
an accused physician to the existence of, exculpa-
tory evidence. Although OPMC reportedly has an
internal policy requiring production of exculpato-
ry evidence to charged physicians, application of
that reported internal policy may be inconsistent,
and the policy itself could be changed at any time,
since it is not based on a clear statutory require-
ment. Further, recent experience has indicated that
in following this internal policy, OPMC may, in
fact, not disclose significant exculpatory evidence
until very late in the process, during or shortly
before a hearing commences, thus reducing its
usefulness. The suggestions set forth above (such
as clear, specific notice of issues prior to interview)
would, if implemented, provide greater notice of
inculpatory evidence, but the Section suggests that
explicit statutes or regulations also be adopted to
require OPMC to turn over exculpatory evidence

within a short time after that evidence comes into
its possession and after a reasonable conclusion
may be drawn that the evidence appears exculpa-
tory. Not explicitly to require OPMC to do so
seems to the Section directly inimical to the most
basic sense of fairness. Indeed, at least one state’s
highest court has found a state constitutional duty
of medical disciplinary bodies to provide exculpa-
tory evidence to accused physicians.

4. In negotiating possible settlements of charges,
OPMC attorneys may open negotiations by an
insistent demand that the accused physician
agree to surrender his or her license, at least for a
significant period of time. This settlement
demand may occur even in relatively minor
cases. Further, OPMC settlement demands fail to
take into account the secondary and tertiary
impacts of settlements on physicians, which may
be much more far-reaching than licensure disci-
pline itself. Attorneys who practice before OPMC
report that, after making draconian demands for
license surrender in some first settlement discus-
sions, OPMC eventually relaxes its settlement
demands, but a reduction in the demand may
require, even in relatively minor cases, several
weeks or months, thus wasting time and effort of
both physician and OPMC attorneys. The cause of
this approach to many settlement discussions is
not clear and may lie in the charging process itself
(which is conducted by a committee of the State
Board of Professional Medical Conduct), but such
a process causes inefficiencies and unfairness,
especially if the physician or his or her attorney is
not familiar with the settlement process. Further,
the Assembly should note that many hospitals,
insurers and managed care plans have recently
instituted policies that provide for immediate ter-
mination of privileges or membership for any
physician who has any OPMC order entered
against him or her. The result is that even minor
OPMC penalties or consent orders can result in a
severe or catastrophic reduction in a physician’s
ability to practice the profession and earn a liveli-
hood. In truly egregious cases of misconduct, this
may not be a concern, but for minor infractions of
standards, these effects can be unfair. The experi-
ence of our Section attorneys has been that OPMC
does not take these entirely predictable conse-
quences into account during settlement negotia-
tions; the effect, in reality, is to magnify physician
discipline in ways perhaps unintended and
unsought by OPMC, but very real for physicians.

5. OPMC often sets standards in new areas through
ground-breaking prosecutions, rather than the
Board of Professional Medical Conduct prospec-
tively defining new interpretations of the appli-
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“last-minute” subpoenas for witnesses and med-
ical records, even when the need for such subpoe-
nas can be readily seen months before. Tough pre-
hearing management by qualified administrative
law judges can smooth the process, and make it
more effective and fairer for all, including for non-
party physician witnesses and health care
providers required to furnish medical records.

7. There should be strong consideration of adopt-
ing a statute of limitations for OPMC prosecu-
tions. Presently, there is no statute of limitations
on OPMC charges, resulting in situations in which
physicians may be charged with conduct that
occurred so long ago that memories, evidence,
and thus possibilities of defense may be compro-
mised. Strong consideration should be given to
adopting a statute of limitations. Six years has
been suggested by one Health Law Section mem-
ber as an appropriate period, presumably since it
coincides with the current medical record reten-
tion period.

Other concerns recently raised by Section members
relate to the composition of hearing panels and the preva-
lence on panels of a “core” of panel members; the famil-
iarity with which panel members may treat OPMC attor-
neys; the fact that the Administrative Review Board
freely and often increases disciplinary sanctions (unlike
most other appellate tribunals); and the failure of OPMC
to give post-interview written notice of charges to physi-
cians, as required by statute. The Health Law Section
today has no specific recommendations on these issues,
but would call the Assembly’s attention to these addition-
al areas of concern.

OPMC attorneys, investigators and experts have the
difficult, and often undoubtedly unpleasant, task of
investigating and prosecuting professional misconduct.
No one doubts but that their efforts are conducted in a
full spirit of public service. For this, the public and their
colleagues owe them gratitude. The suggestions con-
tained in this testimony are not meant as criticisms of
OPMC staff, but of OPMC process – of what is and is not
clearly, explicitly required by law and regulation. To the
extent that new laws and regulations can make physician
discipline a “level playing field” and to the extent that
the process can have a full appearance and reality of fair-
ness, the daily work of physician discipline will, in the
Health Law Section’s estimation, ultimately benefit.

The Health Law Section thanks the Assembly Com-
mittees, their Chairs and Members, for the opportunity to
present this testimony today. The Section fully intends to
continue to consider and examine these issues, and
stands ready to assist the Assembly in any way that its
Committees see fit.

cable disciplinary standards. OPMC enforces
standards that are often, as stated above, very
broad and vague in their terms. Perhaps this is
unavoidable in professional codes, but the result is
that in new areas of OPMC enforcement activity—
such as research misconduct, “alternative” medi-
cine, inappropriate billing of third party payers,
and physician advertising—OPMC prosecutions
have the effect of subjecting the unlucky charged
physician with a first application of a vague stan-
dard to his or her certain category of conduct. In
some instances, the violation of professional ethics
may be obvious, even if no body of law directly
supports OPMC charges, but in other cases—as
for example in billing prosecutions and in the
practice of “alternative medicine”—OPMC
charges may have the effect of applying new stan-
dards retrospectively to one or more unlucky
physicians. The most appropriate way to avoid
this, and to give practicing physicians actual
notice of new standards, would be for the State
Board of Professional Medical Conduct to issue
guidelines or position papers prospectively, not in
order to establish specific guidelines for clinical
practice, but to define conduct that would violate
broadly worded provisions in the statutory defini-
tion of misconduct. The Board would then be
compelled, in an entirely appropriate way, to
express and justify publicly its interpretation of
the misconduct standards, and to give physicians
fair notice of new standards or interpretations.

6. The role, duties and powers of administrative
law judges should be reviewed carefully by the
Assembly Committees, with a view toward
enhancing the independence and authority of
those judges. The Association has previously
expressed its strong view that administrative law
judges should have greater independence from
the State agencies whose staff attorneys appear
before them. This is no less true in the case of
administrative law judges before whom OPMC
cases are tried. In the Health Law Section’s estima-
tion, strong consideration should be given to
increasing the authority of these judges so that
they can better control attorneys and proceedings,
and can better ensure rapid compliance with
orders for the sharing of documents and informa-
tion according to the existing practices and the
new practices suggested above. These judges are
able, as is no one else in the existing process, to act
as a neutral referee, preventing both physicians’
and OPMC attorneys from abusing the process
and from delaying proceedings. Among the areas
that seem to require attention of these judges is
the not uncommon use by OPMC prosecutors of
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Attendance Record for
Section’s 2002 Annual Meeting 

Over 170 health lawyers attended the Section’s 2002
Annual Meeting on January 23 at the New York Mar-
riott Marquis in New York City.  The featured program,
Penalizing Health Care Providers: Enforcement or
Exploitation,” was chaired by Philip Rosenberg of Wil-
son, Elser, Moskowitz, Edelman & Dicker, LLP.  

In addition to professional education presentations,
the program included an engaging panel discussion
among regulators and representatives of provider asso-
ciations. 

What’s Happening in the Section

New Section Officers Elected
At the Annual Meeting, the Section elected the following officers for 2002-03:

Chair: Salvatore J. Russo NYC Health and Hospitals Corporation

Chair-Elect: James W. Lytle Kalkines, Arky, Zall and Bernstein

Vice-Chair: Philip Rosenberg Wilson, Elser, Moskowitz, Edelman & Dicker, LLP

Secretary: Lynn Stansel Montefiore Medical Center

Treasurer: Mark Barnes Ropes & Gray

DOH General Counsel Donald P. Berens, Jr. gives luncheon
address.

Chair Robert Abrams presents an award to 2000-01 Chair
Tracy Miller.

Committee Chairs Lynn Stansel and Mark Barnes describe
a joint project of the In-house Counsel and Health Care
Providers Committees.
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Biotechnology and the Law
James W. Lytle (Chair) 
Kalkines Arky, et al.
121 State Street, 3rd Floor
Albany, NY 12207
(518) 432-5990
Fax (518) 432-5996
e-mail: jlytle@kazb.com

Consumer/Patient Rights
Joseph R. Baker, III (Co-Chair)
Office of the Attorney General
120 Broadway, 25th Floor
New York, NY 10271
(212) 416-8521
Fax (212) 416-8034
e-mail: joseph.baker@oag.state.ny.us

L. Susan Slavin (Co-Chair)
Slavin Anguilo & Horowitz, LLP
350 Jericho Turnpike, Suite 101
Jericho, NY 11753
(516) 942-9300
Fax (516) 942-4411
e-mail: slavinlaw@ix.netcom.com

Ethical Issues in the Provision of
Health Care

Vincent F. Maher (Chair)
Gair Gair & Conason
80 Pine Street, 34th Floor
New York, NY 10005
(212) 943-1090
Fax: (212) 425-7513
e-mail: vmaher@iona.edu

Fraud, Abuse and Compliance
James D. Horwitz (Chair)
Glens Falls Hospital
100 Park Street
Glens Falls, NY 12801
(518) 926-1981
Fax (518) 926-1988
e-mail: jhorwitz@glensfallshosp.org

Health Care Internet
Prof. Linda C. Fentiman (Chair)
Health Law & Policy Program
503 West 120th Street
New York, NY 10027
(914) 422-4422
Fax (914) 422-4229
e-mail:
lfentiman@law.pace.edu

Health Care Providers
Mark Barnes (Chair)
Ropes & Gray
885 Third Avenue, Suite 3200
New York, NY 10022
(646) 840-6800
Fax (646) 840-6850
e-mail: mbarnes@ropesgray.com

In-house Counsel
Lynn Ann Stansel (Chair)
Montefiore Medical Center
Legal Affairs
111 East 210th Street
Bronx, NY 10467
(718) 920-6624
Fax (718) 920-2637
e-mail: lstansel@montefiore.org

Managed Care
Frederick B. Cohen (Chair)
Independent Health
511 Farber Lakes Drive
Buffalo, NY 14221
(716) 635-3726
Fax (716) 635-3838
e-mail: fcohen@
independenthealth.com

Membership
Patrick Formato (Chair)
Abrams Fensterman et al.
5 Dakota Drive, Suite 206
Lake Success, NY 11042
(516) 328-2300
Fax (516) 328-6638
e-mail: pformato@abramslaw.com

Section Committees and Chairs
The Health Law Section encourages members to participate in its programs and to volunteer to serve on the Committees
listed below. Please contact the Section Officers (listed on the back page) or Committee Chairs for further information
about these Committees.

Nominating
Peter J. Millock (Chair)
Nixon Peabody, LLP
30 S. Pearl Street. 9th Floor
Albany, NY 12207
(518) 427-2650
Fax (518) 427-2666
e-mail:
pmillock@nixonpeabody.com

Professional Discipline
James F. Horan (Chair)
NYS Health Department
433 River Street, 5th Floor
Troy, NY 12180
(518) 402-0748
Fax (518) 402-0751
e-mail: jfh01@health.state.ny.us

Securing Health Care for the
Uninsured

Ross P. Lanzafame (Chair)
Harter, Secrest & Emery, LLP
1600 Bausch & Lomb Pl.
Rochester, NY 14604
(585) 232-6500
Fax (585) 232-2152
e-mail: rlanzafame@hselaw.com

Special Committee on Medical
Information

Anne Maltz (Chair)
Herrick Feinstein, LLP
2 Park Avenue
New York, NY 10016
(212) 592-1524
Fax (212) 592-1500
e-mail: amalt@herrick.com
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More than fifty topics including:
• Reimbursement and Billing Issues
• Employment and Office Management Issues
• OSHA
• Fraud and Abuse, Anti-Kickback and Self-Referral 

(Stark) Laws and Regulations
• Hospital Medical Staff Membership and Privileges
• Informed Consent
• Child and Adult Abuse Laws
• Physician Contracting with Hospitals, HMO's and Other

Third Party Payors
• Health Department Disciplinary Programs
• Authority of State and Federal Agencies
• Special Issues Involving Infectious Diseases
• Treatment of Minors
• Physician Advertising
• Implications, including disclosure requirements, if a 

physician is charged with a crime
• Corporate Practice of Medicine
• Employment and Supervision of Other Physicians 

and Health Care Professionals
• Death Related Issues

Coming this Fall 
from NYSBA. . .

Legal Manual for 
Physicians
Editors-in-Chief
Robert Abrams, Esq.
Abrams, Fensterman, 
Fenterson &Flowers, LLP

Written and edited by more than fifty experienced practitioners, this landmark text
will be invaluable to anyone involved with the medical profession. 

Sponsored by NYSBA’s Health Law Section, co-published by the New York State Bar Association 
and the Medical Society of the State of New York.

Donald R. Moy, Esq
General Counsel
Medical Society of the State of New York

Exclusive discounts will be 
available for members of 
the Health Law Section.

To be notified when this
book is available,
call 1-800-582-2452.
No orders will be accepted at this time.
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Health Law Section

Committee Assignment Request
Please designate the Committee in which you are interested.

____ Biotechnology and the Law 
(HLS1100)

____ Consumer/Patient Rights 
(HLS1200)

____ Ethical Issues in the Provision of 
Health Care (HLS1300)

____ Fraud, Abuse and Compliance 
(HLS2400)

____ Health Care Internet (HLS2700)

____ Health Care Providers (HLS1400)

____ In-house Counsel (HLS2300)

____ Managed Care (HLS1800)

____ Membership (HLS1040)

____ Nominating

____ Professional Discipline (HLS2200)

____ Securing Health Care for the 
Uninsured (HLS2500)

____ Special Committee on Medical 
Information (HLS2600)

Name: 

Firm:

Address:

City:                                               State:                 Zip: 

Phone:                                                    Fax:

E-mail: __________________________________________________________

Please return to:
MIS Department

New York State Bar Association
One Elk Street

Albany, New York 12207
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