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It is with much ap-
preciation that I write this 
column, my fi rst as Chair. 
The New York State Bar As-
sociation Health Law Journal 
has become a resource for 
health lawyers throughout 
the country and particularly 
here in New York. We owe 
Robert Swidler, our tireless 
Editor, particular thanks for 
his remarkable efforts. 

This issue comes at 
a time of potential great 
change in the health care system. The President has now 
actively joined an already overheated fray. While the 
focus falsely has been on “death panels” and government 
takeovers of health care, there is much in the proposal to 
provide substantial anxiety, even for a strong supporter 
of health reform like me. When the President talks about 
funding a $900 billion program signifi cantly out of reduc-
ing waste, I (and many Medicare benefi ciaries apparently) 
“hear” a proposal to cut existing programs. Indeed, the 
President has made clear that if his potential savings from 
eliminating waste do not arrive, cuts will be required. Nor 
is it clear how we are going to raise the funds otherwise. 
Tax increases, even in return for benefi ts received by the 
taxpayer (let alone for benefi ts to be received by others), 
are anathema, but will be necessary.

A Message from the Section Chair
I continue to believe that we are missing a great 

opportunity to save hundreds of billions of dollars and 
fundamentally increase patient satisfaction by changing 
our health care claims adjudication systems. The Attorney 
General of California recently disclosed that 22% of ini-
tially submitted provider claims are rejected by insurance 
companies. The systemic costs on providers, payers, and 
benefi ciaries when 22% of the claims are initially denied 
runs to hundreds of billions of dollars. And remarkably, 
despite this incredible expense, our current system does 
not eliminate most unnecessary care. 

However, my dreams of a reformed claim adjudica-
tion system do not appear close to fruition. Any effort 
to rationalize and centralize that system to make it more 
effi cient will likely be construed, given the recent debate, 
as a government takeover of the health care system. It 
is scary to contemplate that reducing costs appears to 
require more fundamental change to the system than may 
be feasible politically.

In any event, while contemplating these fundamen-
tal changes, I hope that we all remember to help those in 
the Section who have been hurt by last year’s economic 
meltdown, or otherwise can use a kind word, some en-
couragement, or perhaps most importantly, a job or client 
referral. I have always believed that it is the Section’s col-
legiality that makes it special, which we need to reaffi rm 
in these diffi cult times.

Edward S. Kornreich

N E W  Y O R K  S T A T E  B A R  A S S O C I A T I O N
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In the New York State Courts
By Leonard M. Rosenberg

In 4-3 Decision, Court of Appeals 
Rules That an Independent Medical 
Examination Creates a “Limited”
Physician-Patient Relationship Such 
That Allegations of Negligence 
in the Performance of an IME Is 
Subject to the 2-1/2 Year Statute of 
Limitations for Medical Malpractice

Bazakos v. Lewis, 12 N.Y.3d 631, 
883 N.Y.S.2d 785 (2009). Plaintiff 
sued a physician who performed an 
independent medical examination 
(“IME”) of plaintiff. The IME was 
performed on behalf of a party ad-
verse to plaintiff in a personal injury 
action. Plaintiff sought damages for 
injuries allegedly sustained during 
the IME. Plaintiff commenced the 
lawsuit approximately 2 years and 
11 months after the IME took place. 
Defendant IME physician moved to 
dismiss the suit as untimely under 
the statute of limitations for medical 
malpractice actions. The Appellate 
Division, with two justices dissent-
ing, ruled that because a physician 
performing an IME does not have a 
physician-patient relationship with 
the person being examined, the ac-
tion is not for medical malpractice 
and thus is subject to the three-year 
statute of limitations application to 
ordinary negligence claims. The Ap-
pellate Division then granted leave to 
appeal to the Court of Appeals.

In a 4-3 decision, the Court of 
Appeals reversed the Appellate Divi-
sion and held that plaintiff’s claim 
was a claim for medical malpractice 
governed by the two-year, six-month 
statute of limitations for medical 
malpractice actions pursuant to CPLR 
214-a.

Plaintiff alleged that during the 
IME, defendant “took plaintiff’s head 
in his hands and forcefully rotated 
it while simultaneously pulling,” 
thereby injuring plaintiff. The Court 
of Appeals held that such conduct 
constituted medical treatment by 
a licensed physician, and the neg-
ligent performance of that act was 

not ordinary 
negligence, but 
a “prototypical 
act of medical 
malpractice.” 
Despite plain-
tiff’s contention 
that there is 
no physician-
patient relation-

ship between the doctor performing 
an IME and the person undergoing it, 
the court ruled that “the relationship 
between a doctor performing an IME 
and the person he is examining may 
fairly be called a ‘limited physician-
patient relationship,’” pointing out 
that “this language is used in an 
American Medical Association opin-
ion describing the ethical responsibil-
ities of a doctor performing an IME.”

The court further explained that 
the limited relationship between an 
examinee and a physician performing 
an IME imposes a duty on the physi-
cian to perform the examination in a 
manner not to cause physical harm 
to the examinee. Plaintiff was injured 
because a doctor failed to perform 
competently a procedure requiring 
the doctor’s specialized skill. Accord-
ingly, the court ruled that plaintiff’s 
claim that defendant breached his 
duty of care while performing an IME 
is a claim for medical malpractice 
governed by the two-year-and-six-
month statute of limitations, and as 
such, plaintiff’s lawsuit was untimely. 

Chief Judge Lippman fi led a 
dissenting opinion strongly disagree-
ing with the majority’s decision and 
rationale, and, in a separate opinion, 
voted to affi rm the Appellate Divi-
sion’s decision in which Judges Pigott 
and Jones joined.

The dissent pointed out the long-
standing rule that “[c]onduct may 
be deemed malpractice, rather than 
negligence, when it ‘constitutes medi-
cal treatment or bears a substantial re-
lationship to the rendition of medical 

treatment by a licensed physician.’” 
The dissent reasoned that “bereft of 
any medical treatment rationale or 
application, the IME physician’s con-
duct during his examination of plain-
tiff is not amenable to description as 
medical malpractice within the mean-
ing of CPLR 214-a.” In reaching his 
conclusion, Judge Lippman explained 
that although the defendant may 
have employed medical techniques 
in his independent medical examina-
tion of plaintiff, it is apparent that no 
medical treatment was intended or 
provided. Defendant conducted the 
exam simply for the purpose of pro-
viding litigation support services for 
the benefi t of plaintiff’s adversary. 

The dissent acknowledged that 
defendant owed plaintiff a limited 
duty not to harm him in the process 
of performing the IME; however, the 
breach of such a duty was ordinary 
negligence, and not medical mal-
practice, as defendant had no duty 
to competently diagnose, inform or, 
indeed, to treat the plaintiff during 
the performance of an IME. 

Further, the dissent noted that 
independent medical examinations 
“are emphatically not occasions for 
treatment, but are most often utilized 
to contest the examinee’s claimed 
injury and to dispute the need for 
any treatment at all.” Accordingly, 
the minimal duty owed to plaintiff 
by defendant did not arise out of a 
doctor-patient relationship; rather the 
duty is one of a general responsibility, 
frequently enforceable in tort, to re-
frain from causing foreseeable harm, 
which is appropriately classifi ed as 
ordinary negligence. 

Judge Lippman asserted that the 
majority’s denomination of such con-
duct as “medical malpractice” was 
achieved “only by dint of an exercise 
in judicial artifi ce untethered to any 
law or to the actual nature of the 
transaction known euphemistically as 
an ‘independent’ medical examina-
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convicted of murder, Plaintiff brought 
a fraud action against the hospital 
where his victim had been trans-
ported by ambulance after being shot. 
Plaintiff alleged that inconsistencies 
between other offi cial documents and 
defendant’s medical records for the 
murder victim, which were allegedly 
fraudulently created by defendants, 
deprived him of the ability to present 
a viable defense at his criminal trial. 
Plaintiff fi led a motion to compel 
discovery of limited non-medical 
information contained in the vic-
tim’s medical records. Specifi cally, 
Plaintiff sought the time of all calls 
to the Hospital, the victim’s time of 
arrival at the emergency room, and 
time of death. Plaintiff requested 
that all confi dential and privileged 
material be redacted. The trial court 
granted Plaintiff’s motion to compel 
discovery.

The Appellate Division held 
that the documents sought by Plain-
tiff, as redacted, are not privileged 
under the statutory physician-patient 
privilege (CPLR 4504(a)) or under 
Health Insurance Portability and 
Accountability Act (“HIPAA”) (42 
U.S.C. § 1320(d), et seq.), and must 
be disclosed. The court found that 
the defendants, as the party object-
ing to disclosure, did not show that 
the material sought is protected from 
disclosure under state or federal 
statutory law. 

In reaching its decision, the court 
fi rst analyzed whether the state law 
physician-patient privilege barred 
disclosure of the information sought 
by Plaintiff. The physician-patient 
privilege prohibits disclosure of any 
information acquired by a physician 
in connection with a patient’s medical 
treatment. The court ruled that the 
very narrow information sought by 
Plaintiff regarding timing of certain 
events, as documented in victim’s 
medical records on date of his death, 
was not information necessary to 
victim’s medical treatment, but 
merely documented facts regarding 
time data that would be obvious to a 
layperson. Thus, the court found that 

argued that their medical residents 
are students, and thus eligible for this 
exception under the plain meaning of 
the statute. MSKCC also argued that 
the monies it provided to its medical 
residents were “scholarships” and not 
wages under § 3121(a), and there-
fore were exempt from payroll taxes 
under FICA.

The government argued that the 
language of the student exception 
was ambiguous, and therefore re-
quired a review of the legislative his-
tory. The District Courts, based on the 
legislative history, held that Congress 
did not intend for the student excep-
tion to apply to medical residents. 
Accordingly, the District Courts ruled 
that medical residents were ineligible 
for the student exception as a matter 
of law. 

The Court of Appeals, agreeing 
with decisions of the Sixth, Sev-
enth, and Eleventh Circuits, held 
that the statute is unambiguous and 
that whether medical residents are 
“students” and the Hospitals are 
“schools” are questions of fact, not 
questions of law. Further, these “sepa-
rate factual inquiries depend on the 
nature of the residency program in 
which the medical residents partici-
pate and the status of the employer.”

Accordingly, the Court of Ap-
peals vacated the District Court deci-
sions and remanded the cases for “a 
particularized review of whether [the 
Hospitals’] medical residents qualify 
for the student exclusion.” However, 
the Court affi rmed the Southern Dis-
trict’s holding that the monies paid 
by MSKCC to the medical residents 
are not scholarships, because these 
payments were conditioned upon 
services that the residents promised 
to provide MSKCC.

Court Holds That Limited Non-
Medical Information Contained in 
Medical Record Is Not Privileged 
Under Statutory Physician-Patient 
Privilege and HIPAA

Jackson v. Jamaica Hospital Medical 
Center, 61 A.D.3d 1166, 876 N.Y.S.2d 
246 (3d Dep’t 2009). After being 

tion,” and thus maintained that the 
decision of the Appellate Division 
should be affi rmed.

Second Circuit Court of Appeals 
Holds That Whether Medical 
Residents Are Exempt from FICA 
Taxes Is a Question of Fact, Not 
Law

United States of America v. Memo-
rial Sloan-Kettering Cancer Center, 563 
F.3d 19 (2d Cir. 2009). The Second 
Circuit Court of Appeals decided 
two cases from the Northern and 
Southern Districts of New York that 
both raised the question of whether 
post-graduate medical residents can 
invoke the Federal Insurance Contri-
butions Act (“FICA”) tax exception 
for “students.” Both District Courts 
held that medical residency programs 
at Albany Medical Center (“AMC”) 
and Memorial Sloan-Kettering Can-
cer Center (“MSKCC”), respectively, 
are not “schools” and the residents 
are not “students” under FICA. 
The Southern District also held that 
the funds provided to the medical 
residents of MSKCC were not “schol-
arships” under the Tax Code, and 
therefore not exempt from FICA taxes 
on that basis.

FICA funds Social Security 
through payroll taxes. However, 
FICA carves out a “student excep-
tion,” which excludes from the defi ni-
tion of employment any services per-
formed by a student “in the employ 
of a school, college, or university[,] … 
who is enrolled and regularly attend-
ing classes at such school, college, 
or university.” 26 U.S.C. § 3121(b)
(10). AMC fi led a refund application 
for the FICA taxes it had paid for 
medical residents from 1995 to 1999. 
When the IRS failed to act on AMC’s 
application, AMC fi led a lawsuit in 
the Northern District of New York 
to collect the refund. MSKCC fi led 
for a refund of FICA taxes it paid 
between 2001 and 2003. The IRS is-
sued a refund to MSKCC, but then 
later reversed its position and sued 
MSKCC in the District Court for the 
Southern District of New York to 
recover the refund. Both AMC and 
MSKCC (collectively the “Hospitals”) 
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Nonetheless, the court held 
that § 2785(6)(a) does not authorize 
“blanket and wholesale” disclosure. 
Rather, § 2785(6)(a) limits the disclo-
sure of confi dential HIV-related in-
formation to that which is necessary 
for the Board to conduct a legitimate 
investigation. Accordingly, the Appel-
late Division ordered the redaction of 
materials not necessary to the inves-
tigation, and further directed that the 
patients whose records were sought 
be given the opportunity to submit 
any objections to the court, and to 
request appropriate redactions. 

Appellate Division Rules That 
Parents, as Administrators of Their 
Son’s Estate, Have No Right to 
Son’s Sperm

Speranza v. Repro Lab Inc., 62 
A.D.3d 49, 875 N.Y.S.2d 449 (1st Dep’t 
2009). Parents, as administrators of 
their son’s estate, brought an ac-
tion against a tissue bank seeking to 
obtain possession of their deceased 
son’s sperm specimens deposited pri-
or to his death. Plaintiffs also sought 
a preliminary injunction ordering the 
tissue bank to preserve the sperm 
pending the outcome of the action. 
The motion court denied injunctive 
relief and, sua sponte, dismissed the 
action due to legal and public policy 
considerations. The Appellate Divi-
sion affi rmed.

The decedent deposited a num-
ber of semen specimens with the tis-
sue bank and completed and signed 
a form entitled “Ultimate Disposi-
tion of Specimens.” On this form, 
the decedent selected an option that 
authorized and instructed the tissue 
bank to destroy the semen vials upon 
his death. Sixth months later, the 
decedent died and his parents were 
named administrators of his estate. 
When the plaintiff administrators 
contacted the tissue bank to inquire 
about the samples, the tissue bank 
informed them that the decedent had 
deposited the specimens for his use 
only, and that his specimens were not 
screened for use by the public. The 
decedent’s mother pleaded with the 
bank’s president not to destroy the 

records sought contained confi dential 
information protected under Public 
Health Law § 2782(1), which prohib-
its disclosure of HIV- or AIDS-related 
patient information except in limited 
circumstances, and that the Board 
was not a party to whom disclosure 
could be made under one of the stat-
ute’s limited exceptions.

The Board argued that it was 
entitled to the disclosure of the medi-
cal records under two exceptions. The 
fi rst exception, § 2782(1)(g), permits 
disclosure to a health offi cer when 
mandated under federal or state 
law. The second exception, § 2782(6), 
permits disclosure to federal, state, or 
local government agencies that have 
oversight over a provider possessing 
confi dential HIV-related information. 
In addition, the Board argued that the 
overarching goal of the Public Health 
Law protection is to safeguard the 
privacy of persons seeking treatment 
for HIV, and not to shield a provider 
and delay disclosure of informa-
tion necessary to an investigation 
into alleged professional medical 
misconduct. The lower court denied 
petitioner’s motion to quash, fi nd-
ing that the Board was entitled to full 
disclosure.

The Appellate Division held that 
under Public Health Law § 2785(2) 
the Board was acting within its legal 
authority to issue the subpoena 
and, based on an in-camera review 
of the initial complaint against the 
petitioner, found that the Board had 
a good-faith basis for seeking the 
information.

However, the court noted that is-
sues to be determined were the extent 
of disclosure permitted, and whether 
patients have standing to challenge 
the production of their medical re-
cords. While § 2785(4) provides that 
a patient whose confi dential HIV-
related information is being sought 
should be given notice of the applica-
tion and an opportunity to appear for 
the purpose of providing evidence, 
the statute provides that service of 
a subpoena is not subject to that 
procedure.

this information was not privileged 
under state law. 

The court similarly concluded 
that HIPAA, which regulates disclo-
sure of protected health information, 
including individually identifi able 
health information in connection 
with provision of health care to an 
individual, did not bar disclosure of 
the limited information sought by 
plaintiff. The court reasoned that the 
information sought by Plaintiff did 
not constitute protected health infor-
mation, as it has no apparent connec-
tion to the victim’s physical condition 
or medical care. 

OPMC Has Authority to Subpoena 
Confi dential HIV-Related Patient 
Information for Use in Misconduct 
Investigation; However, Such 
Disclosure Must Be Limited to That 
Which Is Necessary for the OPMC’s 
Investigation and Patients Whose
Records Are to Be Produced May 
Submit Objections to the Court and 
Request Appropriate Redactions

Anonymous v. N.Y.S. Dep’t of 
Health, State Bd. for Prof’l Medical 
Conduct, 65 A.D.3d 491, 884 N.Y.S.2d 
410 (1st Dep’t 2009). The petitioner 
is a licensed physician whose prac-
tice focuses on treating patients with 
HIV and HIV-related conditions. In 
connection with a professional mis-
conduct investigation, the New York 
State Offi ce of Professional Medi-
cal Conduct (“OPMC”) requested 
the medical and billing records for 
nine of petitioner’s patients during 
its investigation of petitioner. After 
petitioner expressed concern about 
the release of confi dential HIV-related 
patient information, the State Board 
for Professional Medical Conduct 
(“Board”) issued a subpoena for the 
records.

The physician notifi ed the 
patients whose records were subpoe-
naed, seeking their consent to release 
the information. None of the patients 
gave consent. Thereafter, petitioner 
moved to quash the subpoena and 
included affi davits from two patients 
objecting to the production of their 
records. Petitioner argued that the 
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Physician’s Suit Against U.S. 
Federation of State Medical Boards
for Reporting the Suspension of His 
Medical License in Britain Dismissed 
for Lack of Jurisdiction and Failure 
to State a Claim

Dabiri v. Federation of States Medi-
cal Boards of the United States, Inc., et 
al., No. 08-4718, 2009 WL 803126 
(E.D.N.Y. March 25, 2009). Plaintiff-
physician brought an action against 
the Federation of States Medical 
Boards of the United States, Inc. 
(“FSMB”) and the General Medical 
Council (“GMC”), a British statu-
tory entity that oversees physicians’ 
fi tness to practice medicine. The 
Plaintiff alleged that GMC deprived 
him of due process by suspending his 
medical license in England without 
notice and hearing, and by providing 
that information to FSMB, which, in 
violation of its own rules, included 
the suspension in its medical disci-
plinary database in the U.S.

Plaintiff claimed he learned of 
the suspension seven years later 
when he requested a copy of FSMB’s 
summary of reported actions related 
to his medical practice, which sum-
mary included a statement that FSMB 
only considered reports from state 
boards, federal agencies and federal 
departments, and that it assumed no 
responsibility for errors or omissions 
contained in the report.

After FSMB denied Plaintiff’s re-
quest to remove the GMC suspension 
from his record, plaintiff commenced 
this action seeking equitable relief 
and damages for loss of income when 
he could not secure employment, 
purportedly because of the inclu-
sion of his suspension in the FSMB 
database.

The court granted GMC’s motion 
to dismiss for lack of subject matter 
jurisdiction because GMC was an 
“agency or instrumentality of a for-
eign state” immune from the court’s 
jurisdiction pursuant to the Foreign 
Sovereign Immunities Act (“FSIA”). 
In so holding, the court rejected 
Plaintiff’s contention that GMC fell 

who provides reproductive issue to 
a surrogate who is not the regular 
sexual partner of the recipient). In 
this case, the decedent provided 
specimens as a “depositor” (a man 
who deposits reproductive tissue 
prior to intended or potential use in 
procedures performed on his regular 
sexual partner). Therefore, the speci-
mens were not tested at the time they 
were deposited, and could never be 
tested subsequent to the decedent’s 
death. Plaintiffs’ proposed use of 
the specimens for a surrogate would 
violate Department of Health regula-
tions, which continued to apply in 
these circumstances to protect the 
public from infectious disease.

The Appellate Division further 
noted that reformation is only avail-
able to correct a mutual mistake to 
conform an agreement to the original 
intent of the parties. The agreement 
here represented the decedent’s 
desire to have the sperm available to 
him to procreate only if he survived, 
and did not protect any possibility 
that his genetic tissue would be used 
after his death. In fact, the decedent 
explicitly provided for the destruc-
tion of the specimens upon his death. 
Therefore, the agreement could not be 
reformed as Plaintiffs suggested be-
cause that was not the original intent 
of the decedent and the tissue bank. 
Further, the Court held that Defen-
dant’s acceptance of storage fees from 
Plaintiffs did not provide Plaintiffs 
with a right to an ownership interest 
over the specimens.

Accordingly, because “the legal 
obligations with regard to the posses-
sion and handling of the semen speci-
mens are dictated solely and com-
pletely by the applicable Department 
of Health regulations”…and “the 
purpose of the statute is to protect 
the surrogate mother, and thereby 
the general public, from disease,” 
the Court held it could not avoid 
the regulations, “[E]ven though we 
recognize the joy that ignoring those 
regulations could bring to Plaintiffs.”

specimens until she could determine 
her legal options, and that she would 
continue to pay the annual stor-
age fee. The tissue bank acceded to 
this request. Plaintiff administrators 
then began to search for a surrogate 
mother to be artifi cially inseminated 
with the decedent’s sperm in the 
hope of producing a grandchild for 
them. They later contacted the tissue 
bank to obtain the specimens, only to 
be told that the lab could not produce 
the specimens because the decedent 
specifi ed that they be destroyed upon 
his death.

Plaintiffs sought a declaration 
that the estate is the rightful owner 
of the specimens. Their theory was 
that by accepting yearly payments 
from them after their son’s death, the 
tissue bank breached and terminated 
their agreement with the decedent, or 
waived or relinquished any obliga-
tion it had to destroy the specimens, 
and Plaintiff constructively became 
the rightful and proper owners of the 
specimens. Plaintiff administrators 
also sought a preliminary injunc-
tion ordering the tissue bank to 
preserve the specimens pending the 
outcome of the action. The Supreme 
Court denied Plaintiffs’ motion for a 
preliminary injunction and then, sua 
sponte, dismissed the action because 
the specimens had not been tested, 
and therefore it would violate law 
and public policy to release the sperm 
to the Plaintiffs for their own use.

The Appellate Division’s main 
consideration in affi rming the lower 
court’s decision was the potential 
harm to the public that would occur 
if the sperm were released to the 
administrators. According to regula-
tions set forth by the New York State 
Department of Health, semen speci-
mens are only subject to extensive 
screening and testing for infectious 
disease when they are produced by 
a “donor” (a person who provides 
reproductive tissue for use in proce-
dures performed on recipients other 
than the donor’s regular sexual part-
ner) or a “directed donor” (a person 
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upon the defendant’s negligence. The 
Goldberg court relied on legislative 
history in concluding that the “pur-
pose [of the statute] was not to create 
a new personal injury cause of action 
based on negligence when that reme-
dy already existed.” In Doe v. Westfall 
Health Care Ctr., the court, by rely-
ing on the statute’s clear language, 
permitted the plaintiff to assert the 
2801-d cause of action despite the 
fact that she already asserted tradi-
tional torts causes of action. The Doe 
court reasoned that the conduct that 
formed the basis of the litigation (i.e., 
patient was raped by an employee of 
the nursing home) was precisely the 
sort that the statute was designed to 
target, but that recovery for such con-
duct was often barred for plaintiffs 
who sue at common law. In that case, 
a negligence cause of action against 
the facility could have been diffi cult 
to establish because of the probable 
absence of the requisite element of 
foreseeability, i.e., the facility’s lack 
of prior knowledge of the employee’s 
criminal tendencies.

The majority opinion of the Ap-
pellate Division, Fourth Department, 
embarked on its analysis by fi rst 
examining the statute’s language, 
which it concluded to be clear and 
unambiguous in providing remedies 
in addition to and cumulative with 
any other remedies. The court then 
reexamined the precedent decisions, 
stating that Goldberg was the fi rst 
appellate decision to address section 
2801-d, while the Doe court modifi ed 
Goldberg to address a particularly hei-
nous set of facts. The court found the 
Doe rule (i.e., one that limits section 
2801-d causes of action only to those 
cases in which recovery under a com-
mon-law cause of action would prove 
diffi cult or inadequate) unworkable. 
Under this rule, a court would be 
required to preliminarily determine 
the likelihood of recovery under 
traditional tort causes of action, and 
Doe did not provide criteria for doing 
so. The court declared that the Doe 
rule creates an ambiguity not pres-
ent in Goldberg, one that will create 

FSMB was not a state actor. Finally, 
Plaintiff did not claim that FSMB had 
any knowledge of the suspension 
hearings or any role in the suspen-
sion, which would be required to 
support a claim that FSMB aided and 
abetted GMC in causing a tort against 
Plaintiff.

Fourth Department Appellate 
Division Holds That a Plaintiff Who 
Sues a Nursing Home Based on 
Traditional Tort Causes of Action 
May Also Assert a Claim Under 
Public Health Law § 2801-d

Kash v. Jewish Home & Infi rmary of 
Rochester, N.Y., Inc., et al., 61 A.D.3d 
146, 873 N.Y.S.2d 819 (4th Dep’t 2009). 
Public Health Law § 2801-d provides 
patients of residential health care fa-
cilities with a private right to sue the 
facility for a failure to meet standards 
of care that deprives the patient of a 
right or benefi t. The remedies pro-
vided by this law “are in addition 
to and cumulative with any other 
remedies available to a patient, at 
law or in equity or by administrative 
proceedings.” The patient is entitled 
to punitive damages and attorneys’ 
fees, and any damages recovered by 
the patient are “exempt for purposes 
of determining initial or continuing 
eligibility for Medicaid.”

Plaintiff, a patient at Defendant 
nursing home, alleged that she suf-
fered permanent spinal cord injuries 
due to the home’s negligence. Plain-
tiff sued the home for negligence, 
and thereafter moved to amend her 
complaint by adding cause of action 
under section 2801-d. Plaintiff later 
admitted that she sought section 
2801-d damages to ensure that she 
could recover compensation for her 
injuries while retaining Medicaid 
eligibility to pay for her ongoing care. 
The Supreme Court denied the mo-
tion, relying on two prior decisions. 

In Goldberg v. Plaza Nursing Home 
Comp., the court granted the nursing 
home’s summary judgment motion 
to dismiss the section 2801-d cause of 
action because the Plaintiff had the 
right to bring an action predicated 

under an exception to the immunity 
rule because GMC was engaged 
in “commercial activity” when it 
charged fees for its oversight of phy-
sicians and their fi tness to practice 
medicine. Even if true, these activities 
were insuffi cient to establish commer-
cial activity to bring GMC within the 
FSIA exception, particularly because 
GMC was a public, charitable organi-
zation not organized for commercial 
activity.

As for the claims remaining 
against FSMB, the court granted its 
motion to dismiss the complaint for 
lack of subject matter jurisdiction 
because Plaintiff failed to allege the 
amount in controversy against FSMB 
was in excess of the $75,000.

Further, FSMB’s motion to dis-
miss for lack of personal jurisdiction 
was granted. The mere collection of 
information about Plaintiff or other 
physicians residing in New York, 
absent any evidence that FSMB actu-
ally had contacts within the state, 
was insuffi cient to establish personal 
jurisdiction. Plaintiff did not allege 
FSMB sent any reports about him to 
any entity or person in New York, 
only that FSMB “avail[ed] itself of 
the opportunity to do business in 
New York each time it collect[ed] and 
exchange[d] information with others 
regarding plaintiff.” Without more, 
the court had no personal jurisdiction 
over FSMB.

Finally, the court granted FSMB’s 
motion to dismiss for failure to state 
a claim upon which relief may be 
granted. The only allegations against 
FSMB were that it recorded Plaintiff’s 
suspension and disseminated that in-
formation in violation of its own rules 
that it would only distribute informa-
tion from offi cial reports provided 
by state boards, federal agencies or 
departments. These allegations were 
insuffi cient to establish a claim of 
defamation because plaintiff did not 
dispute the truth of the information 
reported by FSMB. Moreover, there 
was no claim that FSMB violated 
plaintiff’s due process rights because 
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12-month suspension and meeting all 
other conditions in her consent order, 
petitioner applied for reinstatement 
in the Medicaid program; otherwise, 
as an excluded provider, petitioner 
would not be permitted to provide 
services in a facility that received any 
federal funds. Due to the license sus-
pension, the IG denied petitioner’s 
reinstatement application. Petitioner 
commenced an Article 78 proceeding 
to set aside the Medicaid IG’s denial 
of her application for reinstatement.

The IG’s discretionary action 
could only be set aside if the court 
found the challenged action to be 
arbitrary and capricious or lacked a 
rational basis. The court reviewed 
the IG’s authority to make its deci-
sion by tracing the history of statutes 
and regulations relevant to respon-
dents’ administrative functions and 
relationship to the Department of 
Health (the “DOH”). For the last 40 
years, OPMC and the Board have 
served as the DOH’s investigatory 
and adjudicatory arms concerning al-
legations of professional misconduct 
by physicians. In 2006, the Medicaid 
IG position was removed from the 
Executive Department and defi ned as 
an “independent fraud-fi ghting entity 
within the Department of Health.” 
The court pointed to the IG’s assump-
tion that he was authorized to assess 
a physician’s participation with Med-
icaid, even when his determination 
was confl icting with OPMC and the 
Board. Ultimately, the court resorted 
to practical considerations to deter-
mine that the IG’s authority fell short 
of his presumption of authority.

The court found that since OPMC 
and the Board were responsible for 
determining whether petitioner could 
care for both non-Medicaid and Med-
icaid patients, the legislature did not 
likely intend that the Medicaid IG, a 
non-doctor, create duplicative De-
partmental work, especially in light 
of the IG’s lack of investigation and 
evaluation of the petitioner. The Med-
icaid IG second-guessed the Depart-
ment and simply based his determi-
nation on the suspension. The prime 

documents from non-party New York 
State Department of Health, Offi ce 
of Professional Medical Conduct 
(“OPMC”), which had investigated 
the care and treatment of the patient. 
The Supreme Court ordered the 
OPMC to produce its investigation 
documents, including any statements 
made by Defendants.

Applying Public Health Law 
§ 230(10)(a)(v), the Appellate Divi-
sion, Fourth Department, reversed 
the order on the grounds that such 
materials, which concerned pos-
sible instances of professional mis-
conduct, were confi dential, and not 
subject to any applicable exceptions. 
The Appellate Division further held 
that, because the Board of Profes-
sional Misconduct (the “Board”) did 
not convene to discuss the case, the 
exception for statements made by 
parties (here, the Hospital) at a meet-
ing of the Board did not apply under 
Public Health Law § 230(9). Accord-
ingly, absent any applicable excep-
tions, the Appellate Division found 
that the materials sought were not 
discoverable as a matter of law.

Medicaid IG’s Perfunctory Refusal 
to Reinstate Physician Is Arbitrary 
and Capricious

Mihailescu v. Sheehan, No. 
117072/08, 2009 WL 1799113 (Sup. 
Ct., N.Y. Co. June 24, 2009). The Offi ce 
of Professional Conduct (“OPMC”) 
and the Board of Professional Medical 
Conduct (the “Board”) suspended the 
medical license of petitioner, a psy-
chiatrist, for committing “boundary 
violations” involving two patients. 
Petitioner entered into a consent or-
der which provided that if petitioner 
met certain conditions, after serving 
a 12-month suspension, she would 
be permitted to practice in a State-
licensed facility (the “Agreement”). 

OPMC gave notice of the suspen-
sion and Agreement to various State 
and federal agencies, including the 
State Medicaid Inspector General (the 
“Medicaid IG” or “IG”), and as a re-
sult, petitioner was excluded from the 
Medicaid program. After serving her 

the likelihood of inconsistent rulings 
and unpredictable results. The court 
was also persuaded by decisions of 
the First and Third Departments in 
concluding that a plaintiff is entitled 
to assert both a cause of action under 
Public Health Law § 2801-d and 
traditional causes of action. (Two 
Justices dissented).

Court Denies Claim for “Wrongful 
Living” Where Hospital Twice 
Violated Do-Not-Resuscitate Orders

Cronin v. Jamaica Hospital Medical 
Center, 60 A.D.3d 803, 875 N.Y.S.2d 
222 (2d Dep’t 2009). Plaintiff’s dece-
dent, Peter F. Cronin, was admitted 
as a patient to Defendant Jamaica 
Hospital Medical Center (the “Hos-
pital”) with various illnesses. During 
his hospitalization, the Hospital twice 
resuscitated Mr. Cronin—thereby 
prolonging his life—in violation 
of two Do-Not-Resuscitate orders, 
which had been issued by the Hospi-
tal and executed by decedent’s family.

Plaintiff commenced an action 
against the Hospital asserting a claim 
for wrongfully prolonging dece-
dent’s life. The Appellate Division 
held that no cause of action exists 
for “wrongful living,” as “the status 
of being alive does not constitute an 
injury in New York.” Further, Plaintiff 
failed to raise a triable issue of fact 
as to whether Mr. Cronin suffered an 
injury as a result of the resuscitations. 
Accordingly, the Appellate Division 
upheld the Supreme Court’s determi-
nation granting the Hospital’s motion 
for summary judgment dismissal.

Court Holds That Documents 
Prepared by OPMC During Its 
Investigation Are Not Subject to 
Disclosure Under Public Health 
Law § 230 in the Absence of Any 
Applicable Exceptions

Hunold v. Community General 
Hospital of Greater Syracuse, 61 A.D.3d 
1331, 876 N.Y.S.2d 828 (4th Dep’t 
2009). Plaintiff commenced a medical 
malpractice action against Defen-
dant Community General Hospital 
of Greater Syracuse (the “Hospital”). 
During discovery, Plaintiff sought 
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failed to establish a deprivation of 
due process as he did not show that 
the admission of uncertifi ed and al-
legedly incomplete patient records 
unfairly affected the entire proceed-
ing, and submission of additional 
records would have been redundant, 
irrelevant, and not exculpatory.

Compiled by Leonard Rosen-
berg, Esq. Mr. Rosenberg is a partner 
in the fi rm of Garfunkel, Wild & 
Travis, P.C., a full service health 
care fi rm representing hospitals, 
health care systems, physician group 
practices, individual practitioners, 
nursing homes and other health-re-
lated businesses and organizations. 
Mr. Rosenberg is Chair of the fi rm’s 
litigation group, and his practice 
includes advising clients concerning 
general health care law issues and 
litigation, including medical staff 
and peer review issues, employ-
ment law, disability discrimination, 
defamation, contract, administrative 
and regulatory issues, professional 
discipline, and directors’ and of-
fi cers’ liability claims.

tee of the State Board for Professional 
Medical Conduct (the “Committee”) 
that he engaged in fraudulent bill-
ing, and that his license should be 
revoked and a fi ne of $100,000 be 
imposed. The charges were based 
upon bills submitted to a no-fault 
automobile insurer for procedures 
that were neither medically necessary 
nor actually performed. Petitioner 
blamed the billing service for mis-
reading his notes, adding a billing 
code, and stamping his signature 
on the bills without his authoriza-
tion. Citing evasive, fabricated and 
inconsistent testimony, the Commit-
tee found petitioner’s claims lacked 
credibility. 

The court applied the standard 
that physicians are ultimately re-
sponsible for the accuracy of the bills 
that they issue, and found that the 
Committee could infer that petitioner 
knew the bills were false and that 
he willfully intended to mislead and 
deceive the insurer. The charges of 
fraudulent medical practice, fi ling 
false reports, and moral unfi tness 
were sustained. Further, petitioner 

avenue of employment contemplated 
by the Agreement was effectively 
closed by petitioner’s exclusion from 
participation in the Medicaid pro-
gram and the Agreement essentially 
became meaningless.

Instead, the court found that 
the Medicaid IG is expected to defer 
to his sister Departmental units for 
their conclusions. The IG’s refusal 
to reinstate petitioner was found to 
be arbitrary and capricious as it was 
baseless and inconsistent with a prior 
assessment by OPMC and the Board. 
Accordingly, the court granted Article 
78 relief against the IG, directing peti-
tioner’s reinstatement to the roster of 
Medicaid providers.

Appellate Division Affi rms Medical 
License Revocation for Fraudulent 
Billing, Holding That Physicians Are
Ultimately Responsible for the 
Accuracy of Their Bills

Tsirelman v. Daines, 61 A.D.3d 
1128, 876 N.Y.S.2d 237 (3d Dep’t 
2009). Physician commenced an Ar-
ticle 78 proceeding to challenge a de-
termination of the Hearing Commit-
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such vaccination. The Commissioner 
of Health is authorized to waive the 
requirements of this new law in the 
event of a vaccine shortage. The law 
will take effect on November 24, 2009.

Hospital and Nursing Home-Related 
Legislation:

Hospital Closure Planning Act 
(A.8461-C Lancman/S.5802-A Hunt-
ley): This bill would require the 
Commissioner of Health, within 30 
days of receiving written notice of a 
general hospital’s voluntary closure 
or of a closure for which notice was 
not provided, to hold a public hear-
ing concerning the anticipated impact 
of such closure. Within 30 days of that 
hearing, the Commissioner would 
be required to issue a report to the 
governor and the legislature includ-
ing his or her fi ndings concerning 
such impact, the measures to be taken 
to ameliorate such impact, and any 
further recommendations to improve 
health care access in the impacted 
area. Within 30 days of issuing such 
report, the Commissioner would be 
required to hold a public hearing to 
receive public comment on the report. 
The bill has passed the Senate and 
Assembly, but has not yet been deliv-
ered to the Governor. 

Nursing Care Quality Protec-
tion Act (Chapter 422 of 2009; A.1752 
Gottfried/S.3527 Duane): This law 
requires acute care facilities to imple-
ment certain direct-care nurse-to-
patient ratios in all nursing units; 
sets minimum staffi ng requirements; 
requires every such facility to sub-
mit a documented staffi ng plan to 
the department on an annual basis 
and upon application for an operat-
ing certifi cate; requires acute care 
facilities to maintain staffi ng records 
during all shifts; authorizes nurses 
to refuse work assignments if the as-
signment exceeds the nurse’s abilities 
or if minimum staffi ng is not present; 
requires public access to documented 
staffi ng plans; imposes civil penal-
ties for violations of such provisions; 

to donate the 
organ when 
an appropriate 
matched kidney 
is identifi ed for 
their intended 
recipient, there-
by making the 
organ available 

for some other person on a waiting 
list for transplantation. The law took 
effect on August 26, 2009. 

The Breastfeeding Mothers’ Bill 
of Rights (Chapter 292 of 2009; A.789-
B Gunther/S.1109-A Krueger): The 
Breastfeeding Mothers’ Bill of Rights 
codifi es existing regulations, best hos-
pital practices and major components 
of the World Health Organization’s 
Baby Friendly Guidelines as they 
pertain to the breastfeeding of new-
borns and infants. The law establishes 
that it is every woman’s right to be 
informed about the benefi ts of breast-
feeding and provides mothers with 
basic breastfeeding related rights be-
fore, during and after the birth of her 
baby. The law requires posting of the 
list of rights in public locations such 
as maternal health care provider’s 
offi ces and authorizes the Commis-
sioner of Health to adopt regulations 
to implement the statute. The law will 
take effect on May 1, 2010. 

Infl uenza Vaccination for Neona-
tal Caregivers (Chapter 282 of 2009; 
S.3911-A Duane/A.876-A Gottfried): 
This law requires general hospitals 
with neonatal intensive care units 
(NICUs) to offer infl uenza vac-
cinations to parents of children in 
the NICU (except those who have 
already been vaccinated or for whom 
vaccination would be medically inap-
propriate) between September 1 and 
April 1 each year. If parents decline, 
hospitals are required to provide 
them with information regarding 
other locations where they may be 
vaccinated. Hospitals are required to 
adopt a formal policy refl ecting this 
requirement and to document each 

In a legislative session likely to be 
remembered more for its controversy 
and chaos than its legislative output, 
a number of bills were nevertheless 
enacted into law that will have sig-
nifi cant impact on New Yorkers. The 
following summarizes select health-
related bills that may have escaped 
your attention, along with a few bills 
related to other areas of law and 
policy that may be relevant to health 
care clients. 

Public Health Legislation:

Organ Donation and Consent 
for Organ Donations (Chapter 348; 
A.904-A Gottfried/S.3910-A Duane): 
This law updates the list of persons 
who can consent to organ donations 
by recognizing health care agents, 
domestic partners as well as disposi-
tion-of-remains agents. The bill lists 
a priority order for consent, but also 
clarifi es that a health care proxy or 
control-of-remains written instrument 
may limit the authority of the agent 
or the designated person who would 
make a decision about consent. This 
law takes effect on October 25, 2009. 
Meanwhile, the long-debated Family 
Health Care Decision Act (A.7729-C 
Gottfried/S.3164-A Duane), which 
would establish procedures for fam-
ily members, surrogates and others 
who are close to an incapacitated 
patient to make health care decisions 
on behalf of a patient if such person 
is incapable of doing so, passed the 
Senate on July 16, 2009 but has not 
yet passed in the Assembly.

Clarifi cation of Ban on “Valuable 
Consideration” for Organ Dona-
tion (Chapter 362 of 2009; A.4216 
Brodsky/S. 4318 Adams): The law 
clarifi es that so-called “paired kidney 
exchanges” or similarly conditioned 
organ donations are not characterized 
as donations for “valuable consider-
ation,” which are otherwise subject 
to criminal prosecution. In a “paired 
kidney exchange,” a kidney donor, 
who has been determined not to be 
a good match for a loved one, agrees 

In the New York State Legislature
By James W. Lytle
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aid program. In addition, the law pro-
vides that a pregnant woman would 
be presumed eligible for prenatal 
care services if her family’s income 
satisfi es certain guidelines. All Article 
28 facilities that provide prenatal care 
services are required to make pre-
sumptive eligibility determinations, 
although a facility may apply to the 
Commissioner for a hardship exemp-
tion from the requirement. All other 
prenatal care providers are required 
to render prenatal care services to 
presumptively eligible women. The 
bill has passed the Senate and Assem-
bly, but has not yet been delivered to 
the Governor.

Aggravated Interference with 
Health Care Services (A.8924 
Hoyt/S.6112 Parker): The bill would 
create a new class E felony for caus-
ing physical injury to someone who 
is obtaining, providing or assisting 
someone to obtain or provide repro-
ductive health services. In addition, 
the bill would create a new class C 
felony for causing serious physical 
injury to someone who is obtaining, 
providing, or assisting someone to 
obtain or provide reproductive health 
services, thereby elevating the more 
serious assault charge from a class 
D felony. It also would make certain 
changes to the law to increase penal-
ties on repeat offenders who interfere 
with reproductive health care ser-
vices. For the fi rst time, it makes it a 
crime to cause such physical injury 
and serious physical injury to volun-
teers who are assisting others to ob-
tain reproductive health care services 
rather than just the actual provider of 
those services. The bill has passed the 
Senate and Assembly, but has not yet 
been delivered to the Governor.

Managed Care and Health 
Insurance Coverage Initiatives:

COBRA coverage bills (Chapter 
7 of 2009, A.6740 Morelle/S. 3068 
Breslin; Chapter 236 of 2009, A.8400 
Peoples/S.5471 Breslin; and Chapter 
240 of 2009, A.9038 Morelle/S.5030 
Duane): Chapter 7 extends the time-
frames to elect COBRA coverage and 
takes advantage of federal stimulus 
funding to subsidize the cost of pre-

exemption is to prevent the re-
payment of recovered amounts 
to nursing homes in which 
injured residents continue to 
reside, and that purpose is not 
served by exempting estate re-
coveries, which must be repaid 
to the State under State and 
Federal law.

• Chapter 61 of 2009; A.763 
Gottfried/S.3907 Duane: This 
law clarifi es that compensable 
injuries under the statute in-
clude physical harm, emotional 
harm, death and fi nancial loss 
and that residents may pursue 
separate tort actions, and that 
the availability of any other 
remedy shall not preclude an 
action under § 2801-d. It also 
clarifi es that the rights in ques-
tion include not only the rights 
enumerated in the Nursing 
Home Patients’ Bill of Rights 
(Public Health Law § 2803-
c[3]), but also any other right 
established by statute, regula-
tion or contract. The Governor 
issued an approval message 
noting that it merely clarifi es, 
and does not expand, existing 
rights under § 2801-d (see Ap-
proval Message No. 3 of 2009). 
The law took effect on June 9, 
2009.

Nursing Home Off-Site Therapy 
Demonstration Project (Chapter 
371 of 2009; A.6818-A Morelle/S.939-
A Robach): This law establishes a 
demonstration project allowing up to 
three nursing homes licensed to offer 
on-site outpatient services to also of-
fer physical, occupational and speech 
therapy at off-site facilities. This ver-
sion corrects defi ciencies identifi ed 
in a previously passed, but vetoed, 
bill. The law took effect on August 26, 
2009, and will expire on June 30, 2012.

Reproductive Health Care-Related 
Legislation:

Prenatal Care Bill (A.8397 
Gottfried/S.3257 Duane): The Depart-
ment of Health bill would require the 
Commissioner of Health to develop 
and update standards for the provi-
sion of prenatal care under the Medic-

and establishes private right of action 
for nurses discriminated against for 
refusing any illegal work assignment. 
The law will take effect on March 15, 
2010. 

Safe Patient Handling Demon-
stration Program Extender (Chapter 
153 of 2009; A.8045-B Gunther/S.5786 
Maziarz): Chapter 738 of the Laws 
of 2005 established the Safe Patient 
Handling Demonstration Program, 
a two-year demonstration program 
to collect evidence-based data on the 
incidence of employee and patient 
injuries in general hospitals, nurs-
ing homes, other long term care 
facilities and homes served by home 
health agencies resulting from the 
use of manual and technology-based 
techniques in the lifting, transferring, 
repositioning or moving of patients. 
This law extends the program until 
October 18, 2011.

Nursing Home Private Right of 
Action: Public Health Law § 2801-
d provides that nursing homes are 
liable to residents who have been 
deprived of any right or benefi t un-
less the nursing home has taken “all 
care reasonably necessary to prevent 
and limit” such deprivation or injury. 
Three bills that would clarify this 
private right of action were passed 
by both houses, two of which were 
signed by the Governor.

• Chapter 60 of 2009; A.724 
Gottfried/S.3841 Duane: This 
law clarifi es that the prohibi-
tion against retaliation against 
complaining patients applies 
both to residents who have 
brought an action directly and 
to residents whose legal repre-
sentatives have brought such 
an action. This law took effect 
on June 9, 2009.

• Veto No. 7 of 2009; A.730 
Gottfried/S.3834 Duane: This 
bill would have extended the 
Medicaid exemption for recov-
eries by a resident’s legal repre-
sentative, including recoveries 
by a resident’s estate. The bill 
was vetoed by the Governor on 
June 10, 2009, on the grounds 
that the purpose of the existing 
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limitations, which were enacted 
in the mid-1980s, established 
a declining percentage of the 
overall award, ramping down 
from 30 percent of the fi rst 
$250,000 to ten percent of an 
award amount in excess of 
$1.25 million.

Health-Care Professions Issues: 

Surcharge on Professional Regis-
trations (Chapter 396 of 2009; A.8219 
Stavisky/S.4200 Glick): This recent 
law authorizes the State Education 
Department to collect a 15 percent 
surcharge on each registration re-
quired for the 48 professions licensed 
pursuant to Education Law Title 8, 
including physician assistants, den-
tists, pharmacists, nurses, midwives, 
podiatrists, optometrists, social 
workers, mental health practitioners, 
and respiratory therapists, and many 
others. This law took effect on August 
26, 2009.

Dental Residents Author-
ity (Chapter 436 of 2009; A.6718-B 
Pheffer/S.4135-A Oppenheimer): This 
law removes the requirement that 
a dentist in a residency program 
obtain a limited permit from the State 
Education Department in order to 
practice in New York State. Limited 
permits are generally required for 
professionals who comply with the 
educational qualifi cations for licen-
sure by the State, but have not yet 
fulfi lled the examination requirement 
for licensure. The justifi cation for the 
law is that a dental resident is sub-
ject to institutional safeguards that 
ensure the safety of the public and 
that a similarly situated physician in 
a residency program is not required 
to obtain a limited permit. The law 
also provides that dental residents 
may fulfi ll the mandatory three-hour 
course in dental jurisprudence and 
ethics during their residency. The law 
will take effect on January 1, 2010. 

Mental Hygiene: 

Timothy’s Law (Mental Health 
Parity) Made Permanent (Chapter 
181 of 2009, A.8611 Morelle/S.5672 
Huntley): When Timothy’s Law was 

in discussions to develop long-term 
solutions to the medical malpractice 
problem” and that the freeze will 
provide premium relief in the mean-
time. Although a malpractice task 
force had been convened at the outset 
of the Spitzer Administration, no 
proposals have yet been advanced as 
a result of those deliberations and the 
discussions have largely been discon-
tinued. This law took effect on July 
11, 2009.

A number of other bills relating 
to medical malpractice, most at the 
behest of the trial lawyers, were con-
sidered by the legislature, but were 
not passed by both houses, including 
the following: 

• Prohibition on Interviews 
of Plaintiff’s Treating Phy-
sician (A.1254 and A.8964 
Lancman/S.1514 and S.3203-A 
DeFrancisco and Klein): These 
bills would overturn the Court 
of Appeals decision in Arons v. 
Jutkowitz, 9 N.Y.3d 393 (2007), 
which permits malpractice 
defense attorneys to inter-
view the treating physician of 
the plaintiff in a malpractice 
cases, consistent with state law 
and with the requirements of 
HIPAA.

• Revise Statute of Limitations 
for Malpractice (A.4627-A 
Weinstein; S.1729 Schneider-
man (not same as)): These bills 
would modify the existing two-
and-a-half year statute of limi-
tations for malpractice cases by 
measuring the time from when 
a person knew or should have 
known of the negligent act or 
knew or reasonably should 
have known that the negligent 
act or omission caused the 
injury—rather than measuring 
the time from the act itself. 

• Remove Limits on Contin-
gency Fees (S.2040 DeFran-
cisco): The bill would remove 
limitations on the amount of 
contingency fees that could be 
awarded to attorneys in medi-
cal malpractice actions. These 

miums for COBRA coverage. Chapter 
236 extends COBRA coverage to 36 
months in all cases. Chapter 240 per-
mits unmarried dependents to remain 
on the group coverage through age 29 
if the dependent pays the full cost of 
the coverage. 

Managed Care Reforms (Chapter 
237 of 2009, A.8042-A Morelle/S.5472-
A Breslin): The latest amendments 
to the “managed care reform” law 
enacted a series of consumer and 
provider-protective provisions, 
including limitations on denials of 
pre-authorized health care services, 
strengthened grievance procedures, 
and tighter timeframes on the utiliza-
tion review of certain urgent health 
care services. 

Purchase of Family Health Plus 
Coverage by Voluntary Employee 
Benefi t Associations (Chapter 347 
of 2009; A.9033 Gottfried/ S.6024 C. 
Johnson): In 2007, the State enacted 
Social Services Law § 369-ff to permit 
employers and Taft-Hartley funds 
that offer health coverage to “buy-
in” to Family Health Plus, allowing 
workers to participate in employ-
ment-based health coverage. This 
law extends the ability to “buy-in” 
to Family Health Plus to a voluntary 
employee benefi t association (VEBA) 
established in accordance with the 
requirements of the federal Internal 
Revenue Code. The law took effect on 
August 11, 2009. 

Medical Malpractice:

Malpractice Rate Freeze (Chapter 
216 of 2009; A.9036 Gottfried/S.6026 
Rules): In the absence of any substan-
tive changes in the medical malprac-
tice system, the legislature again 
extended a freeze on malpractice 
rates for physicians through June 30, 
2010. The freeze was fi rst imposed 23 
years ago, after the last substantial 
medical malpractice reform package 
was enacted, and was intended to de-
lay any dramatic hikes in malpractice 
insurance rates while those reforms 
were taking hold. The memorandum 
in support justifi es this freeze on the 
basis that “the Executive, the Legis-
lature and stakeholders are engaged 
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State Department of Environmental 
Conservation (“DEC”) to certify that 
such proposed medical waste facility 
conforms with local zoning laws or 
ordinances. This law took effect on 
April 7, 2009.

Green Jobs-Green New York 
Act of 2009 (A.8901 Silver/S.5888 
Aubertine/S.51031 Rules; A.9031 
Cahill/S.6032 Aubertine/S.51032 
Rules): This bill would use $112 mil-
lion from the State-sponsored sale of 
carbon credits to energy utilities to 
fund low-interest loans for energy ef-
fi ciency upgrades to existing residen-
tial and non-residential structures. 
The maximum loan would be $26,000 
for non-residential projects and 
$13,000 for residential projects. The 
fund would also provide fi nancial 
assistance for energy audits, which 
would be a precondition to receiving 
a low-interest loan. Finally, the bill 
would direct the State to enter into 
contracts with workforce entities to 
provide training for individuals to 
perform energy effi ciency upgrades 
and energy audits, and for the State 
to provide grants to “constituency-
based organizations” for outreach 
and enrollment of individuals into 
such training programs. The bill has 
passed the Senate and Assembly, 
but has not yet been delivered to the 
Governor. 

and $770,000 thereafter. In addition, 
Governor Paterson indicated that this 
bill would have duplicated work that 
is already being done by the Bureau 
of Cultural Competence and a study 
required by Chapter 119 of 2007. 

Economic Development/Energy/
Environmental Issues:

New York City Biotechnology Tax 
Credit (Chapter 453 of 2009; A.8131 
Weprin/S.4845-B Duane): This law 
authorizes New York City to create a 
new “Biotechnology [tax] credit” for 
qualifi ed emerging technology com-
panies in an amount up to $250,000. 
Eligible expenses will include acqui-
sition of research and development 
equipment, employee training, and 
R&D expenses. This tax credit is 
intended to draw upon the bioscience 
research expertise available from the 
City’s 26 medical centers and 175 hos-
pitals and is based upon, and comple-
ments, the State’s Qualifi ed Emerging 
Technologies Facilities Operations 
and Training Tax Credit. This law 
took effect on September 16, 2009.

Medical Waste Disposal Facili-
ties and Zoning Compliance (Chapter 
14 of 2009; A.4341-B Perry/S.2581-A 
Sampson): This law requires a per-
son who submits an application to 
operate a medical waste treatment, 
storage and disposal facility to the 

enacted in 2006 to mandate broader 
coverage of mental illness under 
health insurance issued in New York, 
the law had a sunset clause that 
would have resulted in the expiration 
of the law at the end of 2009. This law 
removes the sunset clause, making 
New York’s mental health parity law 
permanent. The law took effect on 
July 11, 2009.

Minority Mental Health Act 
(Veto No. 49; A.5055 P. Rivera/S.4938 
Huntley): This legislation would have 
established the Division of Minority 
Mental Health within the Offi ce of 
Mental Health to serve as a liaison 
and advocate on minority health mat-
ters; to establish appropriate program 
linkages with federal, state and local 
agencies; to assist in the development 
of programs to improve the supply 
of minority mental health personnel; 
and to review the impact of pro-
grams, regulations and reimburse-
ment policies on minority health care 
service delivery and access. The bill 
would also have created a Minority 
Mental Health Council to assist the 
Commissioner of OMH with these 
issues and to conduct a study on 
mental health needs of racial and 
ethnic minorities. Governor Paterson 
vetoed this legislation on August 26, 
2009, citing a $2 million fi scal impact 
to the State for the fi rst two years 
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date: February 6, 2009. Effective date: 
February 25, 2009. See N.Y. Register, 
February 25, 2009.

Physical Therapist Assistants and 
Occupational Therapy Assistants

Notice of adoption. The Depart-
ment of Health amended § 505.11 of 
Title 18 N.Y.C.R.R. to allow physical 
therapist assistants and occupational 
therapy assistants to provide services 
to Medicaid recipients. Filing date: 
March 17, 2009. Effective date: April 
1, 2009. See N.Y. Register, April 1, 
2009.

Service Intensity Weights (SIW) and 
Average Lengths of Stay

Notice of adoption. The Depart-
ment of Health amended § 86-1.62 
of Title 10 N.Y.C.R.R. to modify the 
Service Intensity Weights for DRGs. 
Filing date: May 5, 2009. Effective 
date: May 20, 2009. See N.Y. Register, 
May 20, 2009.

Initial Purchase of Magnetic 
Resonance Imagers (MRIs)

Notice of adoption. The Depart-
ment of Health amended § 710.1(c)(2) 
and (3) of Title 10 N.Y.C.R.R. to sub-
stitute administrative CON review 
for full CON review of initial pur-
chases of MRIs. Filing date: March 31, 
2009. Effective date: April 15, 2009. 
See N.Y. Register, April 15, 2009.

Relocation of Extension Clinics

Notice of adoption. The Depart-
ment of Health amended § 710.1(c)
(3) and (5) of Title 10 N.Y.C.R.R. to 
substitute prior limited review for 
administrative CON review of reloca-
tions of extension clinics within the 
same service area. Filing date: March 
31, 2009. Effective Date: April 15, 
2009. See N.Y. Register, April 15, 2009.

Notifi cation and Submission 
Requirements for Continuing Care 
Retirement Communities

Notice of adoption. The Depart-
ment of Health amended § 901.9 of 
Title 10 N.Y.C.R.R. to revise necessary 

Controlled 
Substances Data 
Submissions

Notice of 
adoption. The 
Department of 
Health amended 
§§ 80.2, 80.23, 
80.23, 80.67, 

80.68. 80.69, 80.71, 80.73, 80.74, 80.132, 
and 80.134 of Title 10 N.Y.C.R.R. 
to govern and control possession, 
prescribing, manufacturing, dispens-
ing, administering, and distribution 
of controlled substances within New 
York. Filing date: February 6, 2009. 
Effective date: February 25, 2009. See 
N.Y. Register, February 25, 2009.

Payment for FQHC Psychotherapy 
and Offsite Services

Notice of adoption. The Depart-
ment of Health amended § 86-4.9 of 
Title 10 N.Y.C.R.R. to permit psycho-
therapy by certifi ed social workers in 
Article 28 Federally Qualifi ed Health 
Centers as a billable service under 
certain circumstances. Filing date: 
March 10, 2009. Effective date: March 
25, 2009. See N.Y. Register, March 25, 
2009. 

Practice of Radiologic Technology

Notice of adoption. The Depart-
ment of Health repealed Part 89 
and added a new Part 89 to Title 10 
N.Y.C.R.R. to update the register to 
refl ect the current practice of radio-
logic technology and the administra-
tion of the program by DOH. Filing 
date: February 6, 2009. Effective date: 
February 25, 2009. See N.Y. Register, 
February 25, 2009.

Chemical Analyses of Blood, Urine, 
Breath or Saliva for Alcoholic 
Content

Notice of adoption. The Depart-
ment of Health amended Part 59 
of Title 10 N.Y.C.R.R. to update the 
conforming products list of breath 
alcohol testing devices currently ap-
proved for use by the NHTSA. Filing 

Health Department

Approval of Nonclinical Projects

Notice of adoption. The Depart-
ment of Health amended § 7.10.1(c)
(6) of Title 10 N.Y.C.R.R. to substitute 
prior limited review for administra-
tive CON review of construction 
projects with costs between $3 million 
and $10 million. Filing date: January 
13, 2009. Effective date: January 28, 
2009. See N.Y. Register, January 28, 
2009.
Fingerprinting and Criminal 
Background Check Requirements 
(CBCR) for Unescorted Access to 
Radioactive Materials

Notice of adoption. The Depart-
ment of Health added § 16.112 to Title 
10 N.Y.C.R.R. to implement fi nger-
printing and CBCR requirements as 
issued by the U.S. Nuclear Regula-
tory Commission for individuals 
allowed unescorted access to large 
quantities of radioactive materials. 
Filing date: June 2, 2009. Effective 
date: June 17, 2009. See N.Y. Register, 
June 17, 2009.

Criminal History Record Check

Notice of emergency rulemaking. 
The Department of Health added Part 
402 to Title 10 N.Y.C.R.R. to provide 
for criminal background checks of 
certain prospective employees of 
nursing homes, certifi ed home health 
agencies, licensed home care services 
agencies and long-term home health 
care programs. Filing date: September 
11, 2009. Effective date: September 11, 
2009. See N.Y. Register, September 30, 
2009. 

Notice of revised rulemaking. 
The Department of Health gave 
notice of its intent to add Part 402 
to Title 10 N.Y.C.R.R. to provide 
for criminal background checks of 
certain prospective employees of 
nursing homes, certifi ed home health 
agencies, licensed home care services 
agencies and long-term home health 
care programs. See N.Y. Register, Sep-
tember 30, 2009.

In the New York State Agencies
By Frank Serbaroli
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day treatment programs for children. 
Filing date: January 27, 2009. Effec-
tive date: February 11, 2009. See N.Y. 
Register, February 11, 2009.

Operation of Residential Programs 
for Adults

Notice of adoption. The Offi ce of 
Mental Health amended Part 595 of 
Title 14 N.Y.C.R.R. to include a new 
class of community residences for 
treatment of eating disorders. Filing 
date: May 5, 2009. Effective date: May 
20, 2009. See N.Y. Register, May 20, 
2009. 

Medical Assistance Payments for 
Community Rehabilitation Services 
Within Residential Programs for 
Adults, Children and Adolescents

Notice of adoption. The Offi ce 
of Mental Health amended Part 593 
of Title 14 N.Y.C.R.R. to clarify that 
services provided by CREDIT pro-
grams do not qualify as rehabilita-
tive and are not eligible for Medicaid 
payments. Filing date: May 5, 2009. 
Effective date: May 20, 2009. See N.Y. 
Register, May 20, 2009. 

Operation of Licensed Housing 
Programs for Children and 
Adolescents with Serious 
Emotional Disturbances

Notice of adoption. The Offi ce of 
Mental Health amended Part 594 of 
Title 14 N.Y.C.R.R. to include a new 
class of community residences for 
treatment of eating disorders. Filing 
date: May 5, 2009. Effective date: May 
20, 2009. See N.Y. Register, May 20, 
2009.

Comprehensive Outpatient 
Programs

Notice of adoption. The Offi ce 
of Mental Health amended Part 592 
of Title 14 N.Y.C.R.R. to adjust the 
Medicaid reimbursement associated 
with certain outpatient treatment 
programs regulated by OMH. Filing 
date: August 6, 2009. Effective date: 
August 26, 2009. See N.Y. Register, 
August 26, 2009.

methodology to refl ect current prac-
tice. See N.Y. Register, July 29, 2009.

Certifi cate of Need Process for 
Cardiac Services

Notice of proposed rulemak-
ing. The Department of Health gave 
notice of its intent to amend § 710.1 
of Title 10 N.Y.C.R.R. to align the 
certifi cate of need process in cardiac 
services. See N.Y. Register, July 29, 
2009. 

Rate Methodology for Non-Public 
Hospitals to Ensure Access for 
All Medicaid Patients Requiring 
Language Assistance

Notice of proposed rulemaking. 
The Department of Health gave no-
tice of its intent to add § 86-1.11(v) to 
Title 10 N.Y.C.R.R. to establish a rate 
methodology for non-public hospitals 
to ensure access for all Medicaid pa-
tients requiring language assistance. 
See N.Y. Register, August 5, 2009. 

Physician Board Certifi cation 
Entities

Notice of adoption. The Depart-
ment of Health amended § 1000.1(a) 
of Title 10 N.Y.C.R.R. to remove The 
College Family Physicians of Canada 
(CFPC) from the defi nition of board 
certifi ed. Filing date: July 23, 2009. Ef-
fective date: August 12, 2009. See N.Y. 
Register, August 12, 2009. 

Health Care Personnel Infl uenza 
Vaccination Requirements

Notice of emergency rulemak-
ing. The Department of Health added 
Subpart 66-3 and amended §§ 405.3, 
751.6, 763.13, 766.11 and 793.5 of Title 
10 N.Y.C.R.R. to prevent transmission 
of infl uenza disease from health care 
personnel (HCP) to vulnerable health 
care facility residents. Filing date: Au-
gust 13, 2009. Effective date: August 
13, 2009. See N.Y. Register, September 
2, 2009. 

Offi ce of Mental Health

Operation of Outpatient Programs

Notice of Adoption. The Offi ce of 
Mental Health amended Part 587 of 
Title 14 N.Y.C.R.R. to increase the age 
of individuals receiving services in 

approvals required for a continuing 
care retirement community’s ex-
tended construction completion date. 
Filing date: April 14, 2009. Effective 
date: April 29, 2009. See N.Y. Register, 
April 29, 2009.

Childhood Lead Poisoning 
Screening and Follow-up

Notice of adoption. The Depart-
ment of Health amended Subparts 
67-1 and 67-3 of Title 10 N.Y.C.R.R. to 
expand follow-up for children with 
elevated blood lead levels, and autho-
rize point-of-care laboratory testing 
and required reporting. Filing date: 
April 17, 2009. Effective date: June 20, 
2009. See N.Y. Register, May 6, 2009. 

Poison Control Distributions—
Rollover of Unexpended Funds

Notice of adoption. The Depart-
ment of Health repealed § 68.6(e) of 
Title 10 N.Y.C.R.R. to eliminate the 
rollover to the subsequent calendar 
year of unexpended HCRA Resources 
funds allocated for a given calendar 
year. Filing date: July 21, 2009. Ef-
fective date: August 5, 2009. See N.Y. 
Register, August 5, 2009.

PASRR SCREEN Requirements

Notice of proposed rule mak-
ing. The Department of Health gave 
notice of its intent to amend § 400.12 
of Title 10 N.Y.C.R.R. to remove 
outdated language; revise incorrect 
language; remove SCREEN from 
regulation text and replace with refer-
ence. See N.Y. Register, July 15, 2009. 

Emergency and Cardiac Services

Notice of proposed rulemak-
ing. The Department of Health 
gave notice of its intent to amend 
§§ 405.19, 405.22 and 405.29 of Title 
10 N.Y.C.R.R. to update the cardiac 
provisions to refl ect current practice. 
See N.Y. Register, July 29, 2009.

Cardiac Services Need 
Methodology

Notice of proposed rulemaking. 
The Department of Health gave no-
tice of its intent to amend § 709.14 of 
Title 10 N.Y.C.R.R. to update the need 
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Minimum Standards for the Form, 
Content and Sale of Medicare 
Supplement Insurance

Notice of emergency rulemaking. 
The Insurance Department amended 
Parts 215 (Regulation 34), 52 (Regula-
tion 62), 360 (Regulation 145), and 361 
(Regulation 146); and added Part 58 
(Regulation 193) to Title 11 N.Y.C.R.R. 
to conform the regulations with the 
requirements of federal law. Filing 
date: August 10, 2009. Effective date: 
August 10, 2009. See N.Y. Register, 
August 26, 2009. 

Financial Statement Filings 
and Accounting Practices and 
Procedures

Notice of emergency rulemaking. 
The Insurance Department amended 
Part 83 (Regulation No. 172) of Title 
11 N.Y.C.R.R. to update the regulation 
to conform to NAIC guidelines, statu-
tory amendments, and to clarify exist-
ing provisions. Filing date: August 13, 
2009. Effective date: August 13, 2009. 
See N.Y. Register, September 2, 2009.

Minimum Standards for the 
Form, Content and Sale of Health 
Insurance, Including Standards of 
Full and Fair Disclosure

Notice of proposed rulemak-
ing. The Insurance Department gave 
notice of its intent to amend § 52.70(e)
(2) of Title 11 N.Y.C.R.R. to comply 
with N.Y. Ins. Law 3234(b), pursu-
ant to Benesowitz v. Metropolitan Life 
Insurance Company. See N.Y. Register, 
September 9, 2009.

Compiled by Francis J. Serbaro-
li. Mr. Serbaroli is a shareholder in 
the Health & FDA Business depart-
ment of Greenberg Traurig’s New 
York offi ce. He is a member of the 
New York State Public Health Coun-
cil, writes the “Health Law” column 
for the New York Law Journal, and 
serves on the Executive Committee 
of the New York State Bar Asso-
ciation’s Health Law Section. The 
assistance of Ms. Whitney M. Phelps 
and Mr. Benjamin M. Friedman, as-
sociates at Greenberg Traurig in the 
Health and FDA Business group, in 
compiling this summary is grate-
fully acknowledged.

N.Y.C.R.R. to conform to recent 
statutory changes resulting from the 
commission of certain proscribed 
acts in violation of the MA Program. 
Filing date: February 10, 2009. Effec-
tive date: February 25, 2009. See N.Y. 
Register, February 25, 2009.

Compliance Programs for Medical 
Assistance Provider

Notice of adoption. The Offi ce of 
Medicaid Inspector General added 
Part 521 to Title 18 N.Y.C.R.R. to set 
forth regulations governing compli-
ance programs for medical assistance 
providers. Filing date: June 9, 2009. 
Effective date: July 1, 2009. See N.Y. 
Register, June 24, 2009. 

Provider Hearings

Notice of proposed rulemaking. 
The Offi ce of Medicaid Inspector 
General gave notice of its intent to 
amend § 519.4(b) and add § 540.6(e)
(8) to Title 18 N.Y.C.R.R. to clarify 
hearing rights and introduce consis-
tency with respect to the recoupment 
of third party liability overpayments. 
See N.Y. Register, September 30, 2009.

Notice of proposed rulemaking. 
The Offi ce of Medicaid Inspector 
General gave notice of its intent to 
amend §§ 518.1(c) and 518.5(b) of 
Title 18 N.Y.C.R.R. to clarify hearing 
rights and introduce consistency with 
respect to the recoupment of third 
party liability overpayments. See N.Y. 
Register, September 30, 2009.

Insurance Department

The Processing of Coordination of 
Benefi t (COB) Claims

Notice of adoption. The Insur-
ance Department amended Parts 
52 and 217 of Title 11 N.Y.C.R.R. to 
establish guidelines for processing of 
health care claims when the person 
is covered by more than one health 
insurance policy. Filing date: March 
13, 2009. Effective date: July 15, 2009. 
See N.Y. Register, April 1, 2009.

Medical Assistance Payment for 
Outpatient Programs

Notice of emergency rulemaking. 
The Offi ce of Mental Health amended 
Part 588 of Title 14 N.Y.C.R.R. to 
modify current reimbursement meth-
odology for continuing day treatment 
programs and restore funding for 
certain programs. Filing date: June 29, 
2009. Effective date: June 29, 2009. See 
N.Y. Register, July 15, 2009.

Medical Assistance Rates of 
Payment for Residential Treatment 
Facilities for Children and Youth

Notice of emergency rulemaking. 
The Offi ce of Mental Health amended 
§ 578.8 of Title 14 N.Y.C.R.R. to 
reduce the growth rate of Medicaid 
reimbursement associated with resi-
dential treatment facilities for chil-
dren and youth. Filing date: July 1, 
2009. Effective date: July 1, 2009. See 
N.Y. Register, July 22, 2009.

Prior Approval Review for Quality 
and Appropriateness 

Notice of adoption. The Offi ce of 
Mental Health amended Part 551 of 
Title 14 N.Y.C.R.R. to streamline the 
process for agencies to obtain OMH 
project approval. Filing date: August 
12, 2009. Effective date: September 2, 
2009. See N.Y. Register, September 2, 
2009.

Personalized Recovery-Oriented 
Services (PROS)

Notice of emergency rulemaking. 
The Offi ce of Mental Health amended 
Part 512 of Title 14 N.Y.C.R.R. to 
modify PROS registration, documen-
tation and program standards, and 
include the methodology for calcu-
lating capital add-on. Filing date: 
September 1, 2009. Effective date: 
September 1, 2009. See N.Y. Register, 
September 16, 2009. 

Offi ce of Medicaid Inspector 
General

Monetary Penalties 

Notice of adoption. The Offi ce of 
Medicaid Inspector General amended 
§§ 516.1(c), 516.2, 516.5(a) and added 
section 516.5(f) and (g) to Title 18 
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alized Medicine: Biomarkers Re-
search as Lens, Matthew Herder, 
L.L.B., L.L.M., J.S.M.

• Legal, Ethical, and Conceptual 
Bottlenecks to the Development of 
Useful Genomic Tests, Michael 
Tomasson, M.D.

• Patents with an “I” = Patients, 
Alice O. Martin, Ph.D., J.D. and 
Sendil K. Devadas, Ph.D., J.D.

DePaul Journal of Health Care 
Law, Vol. 12 (Winter 2009) 

• Indexing Health Insurance 
to Marginal Health Status: A 
Spoonful of Economics Helps the 
Premiums Go Down, Justin (Gus) 
Hurwitz

• When Two Fundamental Rights 
Collide at the Pharmacy: The 
Struggle to Balance the Consum-
er’s Right to Access Contraception 
and the Pharmacist’s Right of 
Conscience, Suzanne Davis and 
Paul Lansing

• Information Technology Meets 
Healthcare: The Present and 
Future of German and European 
E-Health Initiatives, Klaus M. 

AHLA Journal of Health & Life 
Sciences Law, Vol. 2, No. 3 (April 
2009) 

• The Legacy of Jay Katz: The Abid-
ing Relevance of the “Obligation 
for Conversation” in The Physi-
cian-Patient Relationship 

• Healthcare Reform: A Discus-
sion with Thomas A. Daschle and 
Thomas A. Scully

• Getting Healthy: Issues to Con-
sider Before Implementing A Well-
ness Program

• Disability and Accommodation in 
the Healthcare Workplace 

• Negotiating Clinical Trial Agree-
ments: Bridging the Gap Be-
tween Research Institutions and 
Companies

American Journal of Law & 
Medicine, Vol. 35 (2009) 

• The Patient Life: Can Consum-
ers Direct Health Care?, Carl E. 
Schneider & Mark A. Haw

• Toward An Architecture of Health 
Law, Wendy K. Mariner 

• “Monitoring” Corporate Cor-
ruption: DOJ’s Use of Deferred 
Prosecution Agreements in Health 
Care, Kathleen M. Boozang & 
Simone Handler-Hutchinson

• Health Care for All: Immigrants 
in the Shadow of the Promise of 
Universal Health Care, Adrianne 
Ortega 

• Retail Health Clinics: How the 
Next Innovation in Market-Driv-
en Health Care Is Testing State 
and Federal Law, Kaj Rozga 

Annals of Health Law, Vol. 18 
(Winter 2009)

• Re-Shaping the Common Good in 
Times of Public Health Emergen-
cies: Validating Medical Triage, 
George P. Smith II

In the Journals
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• Genetic Information Nondiscrimi-
nation Act of 2008: The Federal 
Answer for Genetic Discrimi-
nation, Perry W. Payne, Jr., 
M.D./J.D./M.P.P.

• The Conrad “State-30” Program: 
A Temporary Relief to the Short-
age of Physicians or a Contributor 
to the Brain Drain?, Stephanie 
Gunselman

NYSBA Health Law Journal, Vol. 
14, No. 1 (Winter 2009)

• News from the Managed Care 
Battlefi eld: Out-of-Network Deni-
als and the New York State
External Appeal Law, Kathleen 
Duffett, R.N., J.D.

• The Unifi ed Health Claims 
Clearinghouse: A Prescription to 
Simplify and Save on Health Care 
Services, Edward S. Kornreich, 
Herschel Goldfi eld and Ellen 
H. Moskowitz

• The Latest Stark-Go-Round, Mar-
garet D. Kranz

• The Perennial Problem Dis-
charge—How It Hurts the Patient, 
the Provider, the Payer and the 
Health Care System, James G. 
Fouassier

• Creating a Cost-Effi cient State-
wide Public Guardianship 
System in New York State, Daniel 
Leinung

• Changes for Power of Attorney in 
New York: Health Care Payment 
and Billing Matters, Rose Mary 
Bailly and Barbara S. Hancock

• Does Practicing Evidence-Based 
Medicine Decrease a Physician’s 
Risk of Being Sued by a Patient?, 
Andrew Feldman and James 
Eagan

• David Axelrod, M.D.: His Impact 
on the Law and Public Policy, 
Peter J. Millock

• I’m Interested in Health Law—
Now Where Can I Get a Job?, 
Jennifer S. Bard, J.D., M.P.H.

Standard of Care, Michael D. 
Greenberg 

Houston Journal of Health Law 
& Policy, Vol 9 (Spring 2009)

• Predictive Health Technologies, 
Gail Javitt, J.D., M.P.H.

• Personalized Medicine and Toxic 
Exposure, Jennifer Girod and 
Andrew R. Klein

• Genetic Testing for Autism Predis-
position: Ethical, Legal and Social 
Challenges, Gary E. Marchant 
and Jason S. Robert

• New “Home Brew” Predictive 
Genetic Tests Present Signifi cant 
Regulatory Problems, Bruce 
Patsner, M.D., J.D.

• The Warfarin Revised Package 
Insert: Is the Information in The 
Label “Too Thin”?, Mollie Roth

Journal of Contemporary Health 
Law & Policy (Spring 2009) 

• Enhancing the Fighting Force: 
Medical Research on American 
Soldiers, Catherine L. Annas & 
George J Annas 

• Human Rights and Bioethics: The 
Universal Declaration of Human 
Rights and UNESCO Univer-
sal Declaration of Bioethics and 
Human Rights, The Honorable 
Michael Kirby, AC CMG 

• The Momentum of Posthumous 
Conception: A Model Act, Ray-
mond C. O’Brien

• Psychiatric Advance Directives 
and the Right to Be Presumed 
Competent, Maurice S. Fisher, Jr. 

• All Is Well in Massachusetts? 
Diagnosing the Effects of the 2006 
Employer Mandate on Health 
Care Reform Efforts, Lin Lin 

Journal of Health & Biomedical 
Law, Vol. 5 (2009)

• What’s Wrong with Health Pri-
vacy?, Nicolas P. Terry

Health Matrix, Vol. 19 (Winter 
2009)

• The Ghost in Our Genes: Legal 
and Ethical Implications of Epi-
genetics, Mark A. Rothstein, Yu 
Cai, and Gary E. Marchant

• Advancing Civil Rights, The Next 
Generation: The Genetic Informa-
tion Nondiscrimination Act of 
2008 and Beyond, Morse Hyun-
Myungtan

• Newborn Screening for Nontreat-
able Disorders: Introduction, 
Maxwell J. Mehlman

• The Blurred Distinction Between 
Treatable and Untreatable Con-
ditions in Newborn Screening, 
Donald B. Bailey, Jr.

• Systems to Determine Treatment 
Effectiveness in Newborn Screen-
ing, R. Rodney Howell, M.D.

• Assessing the New Criteria For 
Newborn Screening, Jeffrey R. 
Botkin, M.D., M.P.H.

• On Treatability: Considerations 
of Treatment in the Context of 
Newborn Screening, Marvin R. 
Natowicz, M.D., Ph.D. and    
Shlomit Zuckerman, L.L.B., 
M.A.

• Ten Fingers, Ten Toes: Newborn 
Screening for Untreatable Dis-
orders, Ellenwright Clayton, 
M.D., J.D.

• Expanding Access to Investiga-
tional Drugs for Treatment Use: 
A Policy Analysis and Legislative 
Proposal, Austin Winniford

Health Matrix Vol. 19 (Spring 
2009) 

• The Law of Doctoring: A Study of 
the Codifi cation of Medical Profes-
sionalism, Andrew Fichter

• Pay for Performance, Quality of 
Care and the Revitalization of 
the False Claims Act, Devin S. 
Schindler

• Medical Malpractice and New 
Devices: Defi ning an Elusive 
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• Double Secret: The Unique Con-
fi dentiality of Substance Abuse 
Medical Records, By Evan J. 
Roth Spring, 24 Maine Bar J. 96 
(2009).

• “Equality, I Spoke That Word/
As if a Wedding Vow”: Mental 
Disability Law and How We Treat 
Marginalized Persons, Michael 
L. Perlin and John Douard, 53 
N.Y.L. Sch. L. Rev. (2008/2009).

• Federalization Snowballs: The 
Need for National Action in Medi-
cal Malpractice Reform, Abigail 
R. Moncrieff, 109 Colum. L. 
Rev. 844 (May 2009).

• The Fiduciary Obligation of 
Physicians to “Just Say No” if 
an “Informed” Patient Demands 
Services That Are Not Medically 
Indicated, Thomas L. Hafemeis-
ter and Richard M. Gulbrand-
sen, Jr. 39 Seton Hall L. Rev. 335 
(2009).

• Hospital Peer Review of Physi-
cians: Does Statutory Immunity 
Increase Risk of Unwarranted 
Professional Injury?, Eleanor D. 
Kinney, J.D., M.P.H. , 13 Mich. 
St. J. Med. & Law 57 (2009).

• Information Technology Meets 
Healthcare: The Present and 
Future of German and European 
E-Health Initiatives, Klaus M. 
Brisch, Ll.M. and Claudia E. 
Haupt, 12 DePaul J. Health 
Care L. 105 (Winter, 2009).

• Involuntary Outpatient Com-
mitment: Some Thoughts on 
Promoting a Meaningful Dialogue 
Between Mental Health Advo-
cates and Lawmakers, Henry A. 
Dlugacz, 53 N.Y.L. Sch. L. Rev. 
79 (2008/2009).

• Lean on Me: A Physician’s Fidu-
ciary Duty to Disclose an Emer-
gent Medical Risk to the Patient, 
Thomas L. Hafemeister and 
Selina Spinos, 86 Wash. U. L. 
Rev. 1167 (Spring 2009). 

• The Liability Environment for 
Physicians Providing Nursing 
Home Medical Care: Does It Make 

Administration, James W. 
Fossett

• Stem Cell Symposium: Federal 
Funding and the Regulation of 
Embryonic Stem Cell Research: 
The Pontius Pilate Maneuver, 
Robert J. Levine

• Stem Cell Symposium: Cloning 
and Stem Cell Debates in the Con-
text of Genetic Determinism, Jane 
Maienschein

• Stem Cell Symposium: Alterna-
tives to Embryonic Stem Cells 
and Cloning: A Brief Scientifi c 
Overview, Rajesh C. Raopage

Other Law Journals
• The 2009 Revision to the PhRMA 

Code on Interactions with Health-
care Professionals: Challenges and 
Opportunities for the Pharmaceu-
tical Industry in the Age of Com-
pliance, Howard L. Dorfman, 31 
Campbell L. Rev. 361 (2009). 

• Arbitration of Medical Malprac-
tice Claims: Patient’s Dilemma 
and Doctor’s Delight?, Stanley A. 
Leasure and Kent P. Ragan , 28 
Miss. C. L. Rev. 51 (2008/2009). 

• Brain Death: Can It Be Resusci-
tated?, D. Alan Shewmon, M.D., 
25 Issues L. & Med. 3 (Summer 
2009).

• Can Legalization Improve End-of-
Life Care? An Empirical Analysis 
of the Results of the Legalization 
of Euthanasia and Physician-As-
sisted Suicide in the Netherlands 
and Oregon, Jackson Pickett, 16 
Elder L.J. 333 (2009). 

• Controversies in the Determina-
tion of Death: The Philosophical 
Debate: President’s Council on 
Bioethics 81. 25 Issues L. & Med. 
17 (Summer 2009). 

• Do Nonprofi t Hospitals Provide 
Community Benefi t? A Critique of 
the Standards for Proving Deserv-
edness of Federal Tax Exemptions, 
Laura L. Folkerts, 34 Iowa J. 
Corp. L. 611 (Winter 2009).

• The Validity of “Voluntary” 
Medical Malpractice Exculpatory 
Agreements in New York, Mat-
thew J.B. Lawrence

Quinnipiac Health Law Journal, 
Vol. 12 (2008 / 2009) 

• Is Today the Day We Free Elec-
troconvulsive Therapy?, Mike E. 
Jorgensen N1

• America Is Dying and the Hos-
pital’s Power Is Shut Off: The 
Healthcare Industry’s Debilitat-
ing Reliance on Nonrenewable 
Energy, Levi McAllister

• Never Events, Defensive Medicine 
and the Continued Federaliza-
tion of Malpractice, Devin S. 
Schindler

Yale Journal of Health Policy, 
Law, Vol. 9 and Supplement 
(2009) 

• A National Survey of Medical Er-
ror Reporting Laws, The Jour-
nal’s Editorial Staff

• Retirees at Risk: The Precarious 
Promise of Post-Employment 
Health Benefi ts, Richard L. 
Kaplan, Nicholas J. Powers and 
Jordan Zucker

• Employment-Based Health Insur-
ance and Universal Coverage: 
Four Things People Know That 
Aren’t So, David A. Hyman

• Working Sick: Lessons of Chronic 
Illness for Health Care Reform, 
Elizabeth Pendo

• Stem Cell Symposium: Preface: 
The Once and Future Debate on 
Human Embryonic Stem Cell 
Research, Stephen R. Latham

• Stem Cell Symposium: Constitu-
tional Constraints on the Regula-
tion of Cloning, Robert A. Burt

• Stem Cell Symposium: Demythol-
ogizing the Stem Cell Juggernaut, 
Daniel Callahan

• Stem Cell Symposium: Beyond 
The Low-Hanging Fruit: Stem 
Cell Research Policy in an Obama 



22 NYSBA  Health Law Journal  |  Fall 2009  |  Vol. 14  |  No. 2        

in Nursing Home Admission 
Contracts, Lisa Tripp 2009, 31 
Campbell L. Rev. 157 (2009). 

• Specialty Hospitals: A Healthy 
Addition to the Healthcare Mar-
ket?, Kathryn Macgregor, 13 
Mich. St. J. Med. & Law 239, 
16049 Words (Spring 2009).

• The Synergy of Early Offers and 
Medical Explanations/Apolo-
gies, Christopher J. Robinette, 
Charles Silver, and William M. 
Sage May, 2009, 103 Nw. U. L. 
Rev. Colloquy 514, 3816 Words,: 
N2.

• Taking The MOLST (Medical 
Orders for Life-Sustaining Treat-
ment) Statewide, Robert S. Olick, 
Joel Potash and Amy T. Camp-
bell 29 Pace L. Rev. 545 (Spring 
2009).

• What the Doctor Ordered: Balanc-
ing Religion and Patient Rights in 
U.S. Pharmacies, Rachel T. Cau-
del, 97 Ky. L.J. 521 (2008/2009).

• When Patients Say No (to Save 
Money): An Essay on the Tecton-
ics of Health Law, Mark A. Hall 
and Carl E. Schneider, 41 Conn. 
L. Rev. 743 (February, 2009).

• When Something Is Not Quite 
Right: Considerations for Advis-
ing a Client to Seek Mental Health 
Treatment, Carol M. Suzuki 
Summer, 6 Hastings Race & 
Poverty L.J. 209 (2009).

• Vulnerability in Clinical Research 
with Patients in Pain: A Risk 
Analysis, Raymond C. Tait, 37 
J.L. Med. & Ethics 59 (Spring, 
2009). 

Compiled by the Editor.

Poverty Law & Pol’y 249, (Win-
ter, 2009).

• Privacy at Risk: Patients Use New 
Web Products to Store and Share 
Personal Health Records, Juliana 
Bell, 38 U. Balt. L. Rev. 485 
(Spring 2009).

• Protecting Nursing Home Resi-
dents from Attacks on Their Abil-
ity to Recover Damages, John A. 
Pearce Ii, John J. O’Brien, and 
Derek A. Rapisarda, 61 Rutgers 
L. Rev. 705 (Spring 2009).

• Public Health vs. Patient Rights: 
Reconciling Informed Consent 
with HPV Vaccination, Margaret 
J. Kochuba, 58 Emory L.J. 761 
(2009).

• Putting the Community Back in 
Community Benefi t: Proposed 
State Tax Exemption Standard 
for Nonprofi t Hospitals, Michele 
R. Goodman, 84 Ind. L.J. 713 
(2009). 

• The Public’s Right to Health: 
When Patient Rights Threaten 
the Commons, Elizabeth Weeks 
Leonard, 86 Wash. U. L. Rev. 
1335 (2009).

• Regulation and Reimburse-
ment: Economic Parameters of 
End-of-Life Care: Some Policy 
Implications in an Era of Health 
Care Reform, Michael Ash and 
Stephen Aron, 31 W. New Eng. 
L. Rev. 305 (2009).

• In Search of an Enforceable 
Medical Malpractice Exculpatory 
Agreement: Introducing Confi den-
tial Contracts as a Solution to the 
Doctor-Patient Relationship Prob-
lem, Matthew J.B. Lawrence, 84 
N.Y.U.L. Rev. 850 (June 2009). 

• A Senior Moment: The Executive 
Branch Solution to the Problem of 
Binding Arbitration Agreements 

a Difference for Residents?, Mar-
shall B. Kapp, J.D., M.P.H. 2009, 
16 Elder L.J. 249 (2009). 

• Making The Plaintiff’s Bar Earn 
Its Keep: Rethinking The Hospi-
tal Incident Report, Katherine 
Mikk,  53 N.Y.L. Sch. L. Rev. 
133 (2008/2009).

• Union Trespassers Roam the Cor-
ridors of California Hospitals: Is 
a Return to the Rule of Law Pos-
sible?, William J. Emanuel, 30 
Whittier Law Rev. 723 (2009).

• Medical Malpractice: Should 
Courts Force Doctors to Confess 
Their Own Negligence to Their 
Patients?, Richard W. Bourne, 
61 Ark. L. Rev. 621 (2009).

• Multi-Institutional Healthcare 
Ethics Committees: The Procedur-
ally Fair Internal Dispute Reso-
lution Mechanism, Thaddeus 
Mason Pope, 31 Campbell L. 
Rev. 257 (2009).

• Negligent Credentialing and You: 
What Happens When Hospitals 
Fail to Monitor Physicians, Whit-
ney Foster Winter, 31 U. Ark. 
Little Rock L. Rev. 321 (2009).

• A New Interpretation, an Absurd 
Result: How HHS Is Short-
Changing Children with Severe 
Mental Illness, Stephen Satter-
fi eld, 77 Geo. Wash. L. Rev. 1114 
(June 2009).

• The Pharmacist’s Obligations to 
Patients: Dependent or Indepen-
dent of the Physician’s Obliga-
tions?, Jason V. Altilio S, 37 J.L. 
Med. & Ethics 358 (Summer 
2009).

• Piecing the Puzzle together: 
Post-Olmstead Community-
Based Alternatives for Homeless 
People with Severe Mental Illness, 
Meghan K. Moore, 16 Geo. J. 
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people from harm due to ex-
ternal sources or third parties; 
and to fulfi ll the health needs 
of the population.6

3. A Government Plan—Just 
saying these words lately 
seems to turn an otherwise 
civil acting group of human 
beings into an angry insensi-
tive mob. Public or private, 
universal coverage or not, the 
Health Care Bar can play an 
important role in educating 
the public on what they have 
in their “proverbial pocket.” 
Entities such as Medicaid, 
Medicare, Veterans Affairs, 
and Indian Affairs are exam-
ples of government oriented 
health care. Moreover, Medi-
care is a single payer! Ameri-
cans can disagree on how to 
improve these entities, but 
the Health Care Bar can make 
sure that the public is knowl-
edgeable about what they 
are discussing. A look at how 
other countries are tackling 
health care could prove useful 
(i.e., Taiwan, France, the Neth-
erlands, Sweden, Germany, or 
Japan)—increase the num-
ber of quality primary care 
physicians and have a strong 
health information technology 
system.7 

Perhaps the past is prologue! It 
was in 1945 when President Truman 
fi rst proposed the idea of a national 
health insurance that eventually 
evolved into Medicare in 1965 under 
President Johnson (20 years later 
President Johnson had President 
Truman return to Washington D.C. to 
“sign in” as the fi rst Medicare recipi-
ent). While the health care town hall 
meetings held during the Summer 
of 2009 might politely be called “the 
summer of our discontent,” we cer-
tainly do not want to see a continua-
tion of what gave the appearance of a 

tions suggest it will hit close 
to 20 percent in 2017.” How to 
rein in costs (for example, tax-
ing employer-provided health 
care benefi ts; making changes 
in the provider payment sys-
tem; etc.) will surely be at the 
heart of any intelligent discus-
sion of health care reform; this 
very issue of the Health Law 
Journal contains a Summary 
Report2 on Health Care Costs. 
A project combining members 
of the Health Law Section’s 
Public Health & Policy Com-
mittee, along with members 
from the Health Law Commit-
tee of the Association of the 
Bar of the City of New York, 
the principal author is the 
Chair of the Section’s Public 
Health & Policy Committee—
Attorney Margaret J. Davino. 
The Summary Report can also 
be viewed at www.nysba.org/
HLSHealthcareCostsReport. 

2. Access to Quality Health Care 
and Having Health Insur-
ance Are Mutually Exclusive 
Concepts—The one thing we 
all know is that at some point 
in time we will all be patients. 
While neither the United 
States Constitution nor com-
mon law recognizes an explicit 
right to health care,3 the range 
of social and environmental 
factors that affect health are 
often as or more important 
than medical care.4 Though a 
right to health care is not to 
be misunderstood as a right 
to be healthy (which cannot 
be guaranteed), perhaps our 
current Congress will include 
looking at Article 12 of the 
International Covenant on 
Economic, Social and Cultural 
Rights.5 Article 12 expounds 
upon three duties: to respect 
individual human rights and 
personal freedoms; to protect 

There is an old adage—IF IT 
ISN’T BROKE, DON’T FIX IT! 
Many of us would agree that our 
health care system is broken in some 
ways, but how to fi x it has become 
THE hot topic of the last few months. 
Thus, both economists and health 
law professionals are in a position 
to EDUCATE the public (which also 
includes Congress) on this subject 
so that our citizenry is as informed 
as possible. Medicare? Single Payer? 
Medicaid? Comparative Effective-
ness? Public Option? COBRA? Health 
Care Cooperatives? These terms and 
others have been sliced, diced, mis-
used, and abused; ironically, as this 
column is being written the news me-
dia have just announced that health 
care’s “champion of champions” has 
just died—Sen. Edward M. Ken-
nedy of Massachusetts. For over four 
decades Sen. Kennedy was involved 
in international affairs and fought for 
civil rights, women’s rights, and ac-
cessible quality health care for all; he 
envisioned health care as a right and 
not a privilege! Known for success-
fully reaching out “across the aisle” 
to get legislation passed, this uncan-
ny ability reminds us that working 
together to fi nd common ground is 
very important. Just as the rain pours 
and the sun shines on rich and poor 
alike, access to quality health care 
should be available without regard 
to one’s social status, employment 
status, racial/ethnic background, or 
geographic location.

Irrespective of one’s “political 
stripe,” this author believes common 
ground can be found on such topics 
as:

1. Health Care Costs—Accord-
ing to an August 23, 2009 
article in the San Francisco 
Chronicle1 by Mr. Joe Nation, 
“…health care spending in 
2009 will be 17 percent of our 
gross domestic product, nearly 
double its level in 1980. Projec-

For Your Information
By Claudia O. Torrey



24 NYSBA  Health Law Journal  |  Fall 2009  |  Vol. 14  |  No. 2        

“fact-free zone.” To quote an anony-
mous source—“[e]very worthwhile 
accomplishment, big or little, has its 
stages of drudgery and triumph; a 
beginning, a struggle, and a victory.”

Endnotes
1. Joe Nation, Health care debate misses issue 

of costs, San Francisco Chronicle, p. E-5 
(August 23, 2009), http://sfgate.com/
cgi-bin/article.cgi/f=/c/a/2009/08/22/
INDR19B11F.DTL. 

2. Margaret J. Davino, Esq., New York State 
Bar Association--Health Law Section, 
Summary Report on Healthcare Costs: Legal 
Issues, Barriers and Solutions (August 23, 
2009).

3. Adrianne Ortega, …And Health Care for 
All: Immigrants in the Shadow of the Promise 
of Universal Health Care, 35(1) Am. J. of 
Law & Medicine 185, 200 (2009). 

4. Wendy K. Mariner, Toward an Architecture 
of Health Law, 35(1) Am. J. of Law & 
Medicine 67, 77 (2009).

5. Id. at 72-73.

6. Id. at 73-77.

7. Tsung-Mei Cheng, Lessons From Taiwan’s 
Universal National Health Insurance: A 
Conversation With Taiwan’s Health Minister 
Ching-Chuan Yeh, 28(4) Health Affairs 
1035 (2009). 
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CONVERSATIONS

hard on organizing the conversations and editing the 
transcripts. 

MILLOCK: Thank you on behalf of the fi rm and Kathy 
Deyo (although Kathy has asked not to be involved in the 
implementation of our next idea!). I also want to thank 
the moderators (Ed Kornreich, Jim Lytle, Marty Bienstock, 
Alicia Ouelette and you) for assembling the panels, 
organizing the questions, conducting the discussions and 
editing the transcripts. That took a lot of work. And I want 
to thank the twenty-seven (!) participants who each spent 
several hours offering their thoughts and correcting the 
transcripts. 

SWIDLER: I second that. We also need to thank the 
Health Law Section for picking up the videotaping and 
transcription costs. And you know what? We really ought 
to thank in advance Lyn Curtis and Wendy Harbour of 
NYSBA’s hardworking publications staff, who at this 
point have no idea of the massive and unusual Journal 
content we are about to send to them. 

So Peter, now what’s you idea for the next edition?

MILLOCK: We learned a lot from this exercise about how 
to record and transcribe a discussion. It is simpler and 
better to have everyone in one room with a stenographer. 
The next person who organizes a panel discussion should 
be able to do the job much more effi ciently. If we can do it 
more effi ciently, we can make a panel discussion a regular 
part of each Journal issue. The panel could include, but not 
be limited to, the contributors to the issue. The moderator 
could be the issue editor. As always, Robert, it was a 
pleasure to work with you. 

SWIDLER: Thanks, Peter. When I asked about your 
proposal for the next edition, I half-expected to hear an 
expletive that I’d have to delete. But that was actually 
some very useful advice. And it was a pleasure working 
with you, too.

SWIDLER: Instead of an actual introduction for this 
special edition on “Conversations” we decided to have 
a conversation. I’ll start by noting how this edition came 
about. And in fact, it resulted from a conversation. As I 
recall, Peter, last Spring you and I were at a meeting at 
the Bar Center in Albany, and as we were getting ready to 
leave you said you had an idea for a Journal edition. What 
was the original idea again?

MILLOCK: The idea was to record and transcribe a 
conversation among lawyers on a particular health law 
subject.  

SWIDLER: I thought that was a great idea. And in 
talking it over, we started to consider devoting an entire 
edition to those conversations. Then we discussed what 
topics the conversations should cover, and who should 
host them. And then we went back to our offi ces. But 
afterward, largely through your efforts, this started to 
take shape. So now, what do you think about the end 
result? Is this edition what you had in mind? 

MILLOCK: I was amazed then and am more amazed 
now! Initially, I thought we would do one discussion on 
the theme of a particular Journal issue. This is far grander. 
It is a refreshing change, covers a broad range of timely 
subjects and is full of provocative comments by people 
we all respect.

SWIDLER: I agree. But you and I now know that this was 
far more challenging, and far more work, than either of 
us expected. It certainly took far longer than we expected. 
But it turned out to be a unique, memorable and really 
valuable edition. Peter, the Journal, its readers and I 
owe you our thanks for coming up with this idea and 
for seeing it through. Please convey our appreciation to 
your fi rm, Nixon Peabody LLP as well for its invaluable 
support. And of course, we need to say a special thank-
you to Kathy Deyo of Nixon Peabody, who worked so 
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in Statement 8, which refer to physician networks, not 
hospital networks.

And then fi nally there is a model of combination that 
is formed for the limited purpose of obligated group 
fi nancing. This requires Public Health Council approval 
because hospitals must be jointly established in order 
to share their credit with one another. It also should be 
noted that New York only permits intrastate, as compared 
to interstate, obligated groups.

Just a word or two about active and passive parent 
models. Over the last 10 years I have found that most of 
the holding company models have gravitated toward 
active parent models. As someone who negotiated the 
passive/active parent rules in 1988-89 with Peter Millock 
when he was counsel to the Department of Health and 
who was committed to the passive parent model, I never 
thought I would hear myself say that I would recommend 
an active parent model rather than a passive parent 
model, but for the last 10, 15 years I’ve done exactly that 
except in unusual circumstances.

While the goals and objectives of the client always 
drive the model of combination, I have always had a 
real concern about successor liability and have tried to 
use models and strategies that not only limit successor 
liability, but maintain the greatest amount of fl exibility 
in the event of future fi nancial problems. This is 
accomplished by maintaining the corporate separateness 
of the component entities within the combination. We 
certainly have used the member model and the holding 
company model most frequently.

MILLOCK: What factors push parties to one model or 
another?

WILD: I think the factors are both practical and legal. 
As Bob Iseman pointed out, you start whether or not 
you want to go with a full asset merger, can the parties 
tolerate the assumption of all the liabilities in the resulting 
entity or the surviving entity? That is a critical factor 
which tends to militate against full asset mergers more 
often than not.

Another factor is, are we dealing with a bankruptcy 
situation. There have unfortunately been a large number 
of hospital bankruptcies in New York and some of 
the combinations have been either as a result of the 
bankruptcy or where the bankruptcy is planned as part of 
the strategy.

You also have to deal with existing fi nancing. If one 
hospital has a certain type of tax-exempt fi nancing and 
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MILLOCK: My fi rst question is how each of you would 
defi ne “hospital combinations.”

ISEMAN: Hospital combinations can take any of the 
forms that we’re all familiar with, such as mergers, 
consolidations, asset purchases, and the traditional 
holding company model based on membership rights, 
as those membership rights are defi ned under the Not-
For-Profi t Corporation Law. The holding company model 
has a number of permutations. One is the active parent 
model, and another is the passive parent model.

There also are a variety of combinations based on joint 
venture relationships. These contractual combinations are 
sometimes called joint operating agreements. They often 
meet the legal defi nition of “joint ventures” and may well 
present signifi cant risks, including antitrust risks.

Some joint ventures may be “clinically integrated” under 
Statements 8 and 9 of the Department of Justice and 
Federal Trade Commission Joint Statements of Antitrust 
Enforcement Policy in Healthcare published in 1996. An 
example of a successful clinically integrated joint venture 
among hospitals is found in the Long Island Health 
Network, which I believe is the only clinically integrated 
hospital network in the United States. The uniqueness 
of LIHN is that it is a clinically integrated hospital 
network formed under the policy considerations found 
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in terms of having done combinations because they 
probably have a preferred model or models that they’ve 
employed in the past. It is more diffi cult starting de novo 
with entities that haven’t experienced a combination, 
where you’re basically setting up a new model based on 
the very unique circumstances of those organizations.

MILLOCK: Rick, from the Health Department’s 
perspective, do you see differences in the motivation of 
the hospitals that present proposals to you?

COOK: The Department’s critical issue will be to 
understand the purpose of the merger and what 
the hospitals seek to accomplish. Will it benefi t the 
community? We try not to be prescriptive concerning the 
model. 

From the Health Department perspective, the issue we 
will examine is whether the facility is really needed? Is 
it such a critical player within a community that without 
its presence there would be a signifi cant problem for that 
community in accessing care?

The model must meet current rules and law, but we are 
not the experts to decide which model is best. The parties 
involved need to address this issue.

Our mission must be to assure that the community—and 
all populations within that community—are not adversely 
affected by the merger. Today, more than ever, our focus is 
access to primary care. The whole reimbursement system 
is moving away from institutional care, so our goal is 
to assure the merger serves the community, not just the 
individual institution. 

MILLOCK: Why have certain arrangements succeeded 
and others not succeeded in recent years? We have seen 
combinations in New York City fall apart. There are 
obviously some Berger-mandated changes that could 
have happened but didn’t. Why do some combinations 
succeed and others fail? 

WILD: I think at least as to some of the systems, and we 
won’t use the names, I think the looser affi liations, the 
ones that do not have real governance structure, tend 
to be the ones that collapse more frequently. The ones 
that are more integrated, if you will, where there is some 
fi nancial interdependence, clinical interdependence, tend 
to last more.

For example, the North Shore Health System is highly 
integrated, so I think it tends to be more successful than 
some of the other somewhat looser affi liations. There 
was, of course, I guess in the mid- to late 90s, into the 
early part of the current century, somewhat of a frenzy 
for hospitals to associate with each other in one form or 

the second hospital has different type of fi nancing then 
the liens against the assets, of course, would be different. 
Then there is the question of whether or not you can 
actually come together. The model that you use to come 
together can be dictated in part by the fact that you have 
different secured interests in the assets.

There are nonlegal issues such as what the boards can 
accept, the political, the traditional. There are offshoot 
models of what Bob described. For example, the common 
board approach which is utilized in some models in New 
York State. The corporations remain separate, there is a 
holding company, but the boards of all the participating 
hospitals in the network are identical with one board 
sitting over anywhere from two, three, four, or perhaps 
even a dozen health care institutions. That model is 
utilized in the Albany area; it is utilized in part on Long 
Island as well.

Culture and the history to some extent dictate the model. 
The physicians on the medical staff, if it is an employed 
medical staff, a hybrid between employees and voluntary 
physicians, or an all volunteer medical staff (in a 
community hospital).

And then the last point, I think, and there probably are 
others, is affi liations. If you have a hospital that’s tied 
to a medical school, that may dictate what the outcome 
is going to be. Because that affi liation may have certain 
requirements as opposed to a hospital that is not tied to a 
medical school.

And today we are even dealing with municipal hospitals 
or quasi-municipal hospitals such as the situation in 
Buffalo, the Erie County Medical Center and the Kaleida 
Health System which were dictated by “Berger” to come 
together. That raised a host of issues because the Erie 
County Medical Center is a Public Benefi t Corporation, 
with municipal unions versus nonmunicipal unions. The 
labor issues themselves when they’re in that setting or in 
other settings also may dictate what you can or cannot 
do by virtue of the legacy liabilities that you have in 
some of the union settings, municipal hospital settings 
and so forth.

GLEASON: Rather than starting out with a specifi c 
model and looking at combinations, in my view form 
follows function; what is it that we’re trying to achieve 
via the combination? Is it a combination that affects 
governance, does it just affect management, does it affect 
specifi c programs, is it a combination to do planning 
or negotiating? Agreement on the objectives for the 
combination would dictate what model should be 
employed.

I also want to point out that it’s very different working 
with an organization that is relatively sophisticated 
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guidelines. Where will clinical services be sited? What 
services will be consolidated or eliminated? What 
effect will this have on sponsorship, hospital culture, 
community perception, and organizational leadership?

I remember one transaction where the spark point that 
contributed to the failure of the combination was the 
issue of how the effi ciencies would be realized through 
the closing and/or relocating of some clinical services, 
including acute care services in an inner city location, 
and then relocating some of them in the suburbs. 
The combination came unraveled largely because of 
that issue. While there was a recognition before the 
deal was consummated that certain clinical services 
would be restructured and relocated, I’m not sure the 
stakeholders fully prepared themselves for the reality 
and consequences of the necessary change. This is a 
particularly diffi cult issue because the siting of services 
is usually not agreed to until the combination is formed, 
even if subject to contingencies.

The lesson is that planning and board education are key 
to governance acceptance, management commitment, and 
community and medical staff buy-in. I am not suggesting 
that you have to be able to foresee where the entire 
combination is going to go in every last detail before you 
close the arrangement, but there needs to be a realistic 
assessment of what the consequences will be and what 
the respective institutional roles are going to be and not 
be once the organization is created.

MILLOCK: Rick, can you tell from your fi rst meeting 
with hospitals proposing a combination that the 
combination will fail or succeed? 

COOK: I think one of the clear signs is the fi nancial 
situations of the facilities, including the debt capacity 
or debt legacy that Bob talked about. If you’ve got two 
facilities coming in and one has an outstanding liability 
of $50 million and it has a $30 million operating budget, 
there are very few systems that can take over that debt. 
Therefore, it is unlikely such a merger can succeed unless 
the State or some other entity is going to buy and/or 
restructure that debt.

If there’s an old physical plant that requires signifi cant 
investment by one party, that too can discourage the 
merger. We saw this in Queens where two hospitals 
closed due to fi nancial failures. There was signifi cant 
interest in one or both of those two hospitals by other 
systems to take over the facilities and operations and to 
restructure services, but the outstanding debt and the 
state of the physical plant discourage real interest.

Another critical success factor is who comes to the table 
to discuss the merger. Are the boards part of the meeting? 
From my practical experience, having spent 12 years 

another and I think Jack’s point about form following 
structure is valid. To some extent, they were not 
necessarily well planned out.

I think some of the fi nancial issues ended up taking hold. 
We’ve had some bankruptcies and some closures within 
some systems. I think for the most part the fi nances and 
the lack of a true integrated structure which take into 
account the different cultures, and trying to put hospitals 
together that may not have belonged together in the fi rst 
place, created failures. That’s at least been some of my 
experience. There are others, I’m sure.

GLEASON: Yes, in my view there are some typical 
causes for failure which would include lack of a 
common vision and lack of unifi ed leadership. There 
are organizations that I’ve been involved with that 
attempted a combination without having developed an 
integrated view of the future. Lack of single leadership 
is also problematic. There are organizations that avoid 
making tough decisions in order to “get the deal done 
that can get done.” That occasionally means there is 
no cohesive leader at the top of the enterprise, often 
resulting in “leadership by committee.” Without a 
common vision and unifi ed leadership, many of those 
potential combinations are condemned to failure from the 
beginning.

Another critical element is physician support which 
varies depending on the community of physicians 
and the nature of the organization. Dealing with an 
academic medical center and a medical school with a 
physician organization or faculty practice plan, adds a 
level of complexity to a combination. Soliciting physician 
input in the early stages is critically important. Often 
organizations have failed attempts at combinations 
because of lack of physician participation and support.

ISEMAN: I agree with everything that Robert and Jack 
have said. I would just add that apart from the lack of 
a common vision and the level of integration which are 
certainly the key factors, there is sometimes a lack of a 
realistic appreciation and understanding of the roles that 
each of the component entities have in the new enterprise 
and what the consequences of the affi liation will be in 
such important areas as the culture of the organization 
and the siting of clinical services. There’s an opportunity 
during the due diligence process to not only address the 
usual legal and fi nancial issues, but to also review and 
understand cultural and sponsorship issues and to gain a 
realistic understanding of what life will be like under the 
new enterprise. Conducting due diligence in these areas 
is critically important.

Further, the parties should be asking themselves how 
they will achieve the effi ciencies that must be shown 
under many circumstances under the horizontal merger 
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A problem when boards are not adequately engaged 
is that they see success as the signing of an agreement 
to combine. “Pop open the champagne, we’ve gotten 
the deal done”—when in essence we all know that the 
success of a combination is really in the implementation. 
It’s not the wedding ceremony, it’s the eventual 
marriage that will determine whether the combination is 
successful. 

In the case of Kingston/Benedictine, the boards 
recognized that for the combination to be successful, 
trustee leadership needed to remain involved during the 
implementation phase. Despite some bumps in the road 
that approach was very successful.

MILLOCK: What was the impact of Berger? What is the 
continuing impact of Berger and HEAL money?

WILD: As Jack was talking about, there’s no question in 
my mind that the coming together of equals tends to be 
a more fragile relationship than where there is a stronger 
system or stronger hospital and a weaker one, I think for 
almost the obvious reasons.

There are some systems today which are made up of 
equals, but I don’t think they necessarily achieve the level 
of integration. They may from a legal perspective, but 
from a more practical operating perspective I think they 
may not. In some instances you end up with a situation 
where you have hospitals coming together in a regional-
type system where they are part of the same system (they 
have a parent)—usually a parent/subsidiary model but—
to some extent they’re still competing with each other and 
that creates some of its own problems, although there are 
systems that nevertheless persist.

Moving away from that to your question, “Berger” 
obviously presented something that we’d never seen 
before which, for lack of a better term, it produced some 
shotgun weddings. So you have to some extent hospitals 
coming together who, left to their own devices, would 
not have bothered to do so and I think the Department, 
and I know Rick can speak to this, was faced with issues 
where the language of Berger called for, say, a merger, and 
yet the merger as we lawyers know it, a full asset merger 
under the statute, was really not something that could 
be achieved because of labor issues, because of fi nancing 
issues, because of cultural issues.

So you had hospitals, in some instances, coming together 
because they were required to do so. You have a law, 
State law, so models were put together to satisfy State 
requirements where unlike everything that we’ve been 
talking about—what Jack, Bob and Rick were talking 
about—about planning, about bringing the parties 
together, you really had the opposite situation.

at Albany Med where we had discussions with other 
systems, it is important to understand if the Board is 
really committed to the merger discussion.

Hospitals don’t want to lose their identity. They feel 
they’re a critical element in a community. They’ve been 
there for years and they are looking somehow, even 
in the worst fi nancial times, to maintain that identity. 
The ultimate merger will result in one system losing its 
identity.

We saw that in Schenectady with Bellevue. Most believed 
that Bellevue could not sustain itself. It had a limited 
product line, it had signifi cant debt, it had an old 
physical plant. It could not negotiate with the payers and 
yet it was hanging on. It probably would not have closed 
without the Berger Commission. It did not want to close 
and lose its identity—the Board and the CEO fought 
the closure at every step. So, if the board and senior 
management are not in agreement and at the merger 
discussion, success is unlikely. 

WILD: It gets back to Robert’s observation about 
integration. I think it’s absolutely right and I think the 
question is: once the strong integration happens what 
are the reactions of the governance stakeholders, the 
management stakeholders, the community stakeholders, 
and how will they adjust to a different point of view 
after years of having been in the position that Rick 
describes (of being an important identifi able part of the 
community) with a particular heritage and culture and 
now it’s been taken and integrated into something new 
that hopefully is better but nevertheless is different?

GLEASON: Most combinations can be categorized either 
as a strong system taking over a weaker institution or 
a “merger of equals.” Even if the organizations aren’t 
exactly equal it’s frequently characterized that way in the 
initial negotiations, so there’s not the early perception of 
a winner and a loser. It’s a lot easier to do the former deal 
than the latter deal, meaning that integrating a weaker 
organization into a stronger system that’s done it before, 
where there are guidelines and clear leadership is more 
straightforward. Putting together two organizations 
which are coming together as equals and where every 
decision needs to be negotiated is much more diffi cult.

Kingston was a more complicated situation because 
Catholic and secular entities and values were brought 
together. Regarding the board role, those organizations’ 
boards became actively involved in the management 
of the organizations in transition. That was quite 
different from my typical experience where the board 
wants to stay as removed as possible from day-to-day 
management.
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This post-Berger environment is very healthy because it 
has changed the thinking of board members as a matter 
of their fi duciary duty and their responsibility to the 
community to think about effi ciencies and what the 
future is going to bring for their institution in a way they 
have never thought about it before. A local example is the 
St. Peter’s Health Care System, Northeast Health, Seton 
Health System affi liation in the Capital District. This is 
a governance- and management-driven combination 
in pursuit of effi ciency and enhanced service to the 
community. The affi liation results from the commitment 
of the boards and management to seek and realize many 
of the goals identifi ed by the Berger Commission.

We talked about the commitment of sponsorship, 
governance and management and how important it is to 
the success of combinations and affi liations. If you truly 
have a combination that results from the foresight and 
commitment of governance, it’s a huge advantage and 
Berger has helped to accomplish that.

COOK: I think there’s an interesting issue about Berger. I 
was in the private sector at Albany Medical Center when 
Berger was going on and if you asked me whether or not 
hospitals would be closed as a result of Berger, I would 
have said no—it will not be capable of closing hospitals. 
I would have said I really believed that, and I think the 
interesting thing was how quickly the recommendations 
were endorsed by Eliot Spitzer.

When Spitzer comes in, he’s an extraordinarily powerful 
Governor. He’s won by a landslide, he endorses Berger, 
he takes on the hospitals. As Bob stated, the mindset 
was changed. The Department was given extraordinary 
authority to make changes and, you know, it resulted in 
some 2,000 beds being taken out through mergers and 
closures.

But Berger went beyond closing facilities. It also 
recommended changing the reimbursement system with 
more emphasis on community planning, more investment 
in primary and preventive services.

These other recommendations have really been pushed 
over the last two years. The hospital reimbursement 
system has been changed, much to the chagrin of many 
of the hospitals. There’s $600 million that’s been invested 
for primary care services and for physicians’ fees. This 
push to community planning and primary services is 
an important lesson for a hospital board. They need to 
ask: What do the next 10 years look like for my facility, 
because I will tell you that when CEOs, in my experience, 
and boards get together and they look at a strategic plan, 
the fi rst thing they’re looking at is how do I attract more 
docs, how do I get more volumes and how do I get more 
high-end specialists, and all those things cannot work in 

You had parties come together where they had no choice. 
Now some—you know, you talked about the Kingston/
Benedictine System and I think it looks like it’s a success 
but it’s also quite young. You have the three East End 
hospitals, the east end of Long Island, the East End 
Health Alliance, who have come together mandated by 
Berger, active parent, and they’re working to achieve—
now that they’re together, now they’re really trying to 
achieve the integration that—not necessarily what Berger 
was talking about, but that would be practical and allow 
them to function as a real system.

HEAL, at least HEAL 11, is somewhat in the same vein 
except there it’s voluntary. If you wanted the money, 
especially under HEAL 11, which is not the only grant 
obviously, but if you wanted the money you had to show 
an integrated structure. There are hospitals that clearly 
wanted the money, that needed the money in order to 
carry out programs that they want to do on an integrated 
basis, but now they’re in a sense, to get the money over 
here you fi rst have to create the integration necessary 
over there. In the prior HEAL grants, I think, and Rick 
can speak to this, and no criticism intended, I think 
HEAL to some extent created expectations of enough 
money to cover certain aspects of integration and then as 
the grants started to be given out and the contracts were 
signed, not all those expectations were met. A problem 
I know I’m facing with some of my clients, and I think 
Jack and Bob will be in the same boat, there are clients 
that actually want to carry out the requirements of the 
earlier HEAL grants in order to get the money necessary, 
but HEAL basically requires an expenditure prior to the 
grant being given and there are hospitals that can’t get 
the fi nancing necessary to do so. So there’s a willingness 
to carry out some of the integration called for under the 
various HEAL grants. There is a true desire to do so. 
There is a cooperation among participating hospitals and 
an inability to effectuate it because of the inability to get 
the fi nancing necessary to qualify to get the HEAL grant.

ISEMAN: Regardless of whether you viewed the 
Berger recommendations favorably or unfavorably, 
it made a huge impact, and it has a signifi cant legacy 
and important residual effect on the marketplace. An 
important result of the Berger Commission is the energy, 
awareness and mindset it created in the marketplace. 
There are now frequent discussions about Berger look-
alikes and HEAL money that’s available for the kind of 
integrated approaches that Robert was describing. In 
conjunction with the current fi nancial climate, the need to 
control health care costs, and the recognition of the need 
for fewer acute care beds, Berger created a real sponsor- 
and governance-driven interest in hospital combinations 
to effect the goals that the Berger Commission identifi ed.
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a cost to the hospital and it has the attending physicians 
spending less and less time inside the hospitals, and 
you’re seeing at least—since this is a New York State issue 
we’re talking about -- you’re seeing an out-migration. 
Physicians leaving the state for the simple reason that the 
cost of practice in this state, with malpractice, the cost of 
housing, the general cost of living, is getting out of hand. 
I give you a statistic.

My daughter-in-law is an obstetrician, ob/gyn, graduated 
several years ago and according to what she has told 
me—it may have changed a little bit—she graduated 
from a major medical center residency program here in 
the New York area and not one of the members of her 
graduating class sought a position in the State of New 
York. Some may have ended up here, but not one sought 
such a position. They all sought out-of-state positions.

When you go for the more rural or at least suburban 
hospitals, their ability to get certain subspecialists, ob/
gyns, neurosurgeons, even orthopods, on a practical 
level is forcing hospitals to look at their neighbors and 
see what they can work out. I see the practical issues, 
economic issues, being far more signifi cant than any real 
changes on the legal side.

MILLOCK: How do physicians affect the prospects for 
combinations? 

GLEASON: I think it varies by geography. There are 
certain regions in the state that have seen a lot more 
physician consolidation; physicians forming larger and 
larger multi-specialty group practices and becoming 
major economic enterprises. Local hospitals are obviously 
very fearful. Physicians in those communities who don’t 
belong to the mega-medical group are also concerned.

I think this phenomenon is going to lead to closer 
cooperation and more combinations of hospitals in the 
future. A hospital’s primary competitor may not be 
the hospital a mile away, but the major multi-specialty 
physician group that’s pulling out all their ancillary 
business.

WILD: I was just going to add one sentence to what Jack 
was saying. I’m seeing more and more pressure on the 
hospitals that we represent for the doctors to have a direct 
economic relationship with the hospital because they see 
their income dropping, such as payment for on-call, such 
as direct salary relationships. Where the physicians are 
starting to move toward retirement age and because of 
the New York State problem of the cost of doing business, 
practices are having trouble attracting young associates 
to fi ll in as the senior physicians start to get older. That’s 
putting a lot of pressure on the hospitals themselves, both 
on volume, on increasing volume, as Rick points out, but 

every hospital and they don’t refl ect State and Federal 
reforms.

Every year a hospital’s budget needs to grow probably 7 
to 10 percent just for it to hold where it is, 4 to 6 percent 
in labor costs, probably another 3 to 4 percent in basic 
capital investment. I’m not talking major investments. 
I’m just talking making sure the roof doesn’t leak.

So where’s that money going come from for hospitals? 
If you’re a board director and you really are honest with 
yourself, and the status of your facility, ask how are you 
serving the community? Berger starts to raise these issues 
and now boards and CEOs need to ask themselves if they 
really are critical to a community or are they better off by 
merging or restructuring? 

MILLOCK: Apart from Berger and HEAL, what other 
legal developments do we see affecting combinations?

WILD: I think—actually from the antitrust point of 
view, I don’t think there are new developments that are 
making a substantial impact on the ability of hospitals to 
come together, if they are indeed trying to come together. 
I think the traditional antitrust rules, putting aside 
Berger which would create State action issues, I think 
the traditional antitrust rules tend to apply. You have to 
deal with Hart, Scott, Rodino fi lings where appropriate. 
You have to deal with both the State Attorney General’s 
Antitrust Bureau and the Feds, but I don’t think the 
rules have changed so dramatically regarding hospital 
combinations.

I think probably the biggest single impact is in part 
what Rick was saying—that obviously everybody can’t 
increase market share as well as the practicality of being 
able to meet the ever-increasing costs and seemingly 
constant reductions in reimbursement, and especially 
the unknowns at the Federal level with the President’s 
proposed health care plan and the State budget, the 
recession and so forth.

I think the technical legal issues have actually not 
changed all that much in terms of corporate law, the 
Attorney General, Charities Bureau, Antitrust Bureau. I 
don’t see signifi cant changes there. I think the changes 
are more on the practical side, the economics, the 
cultural—I think one other change again, which is 
not really legal, is that there has been, at least in my 
experience, an enormous change on the physician side.

You’ve got physicians who are—at one end of the 
spectrum—pulling more and more services into their 
offi ces, offi ce-based surgery, ambulatory surgery centers, 
ancillary services in their offi ce because of the drop in 
their reimbursement which, of course, has potentially a 
negative effect on the hospitals. You’re seeing more and 
more hospitals moving to a hospitalist model which has 
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There also is an interesting point based on the possible 
connection between state and federal grant money and 
the application of the state action exemption. The Health 
Law Journal article by Marty Bienstock raised the question 
of how the State Action Exemption fi ts in to Berger-type 
combinations and whether certain combinations would 
have enough State supervision to result in the State 
Action Exemption being available based on the controls 
and conditions imposed by a state or federal grant. I 
don’t think the case law supports the application of the 
State Action Exemption based on conditions found in 
government grants, but this is another very interesting 
area that may open up to give antitrust relief if you were 
willing to subject yourself to the kind of pervasive and 
continuing supervision that the State Action Exemption 
requires.

MILLOCK: Bob, do you see the Evanston, Illinois review 
as leading to further retrospective reviews of mergers that 
have already been approved?

ISEMAN: Probably, but it’s too early to say. We have seen 
examples of situations where there is an interesting, if 
not helpful, retrospective look so that you can actually 
quantify the effect on the market without just relying 
on the prediction of the experts. Most of the challenges 
come before the merger is implemented. An example in 
New York is the North Shore-Long Island Jewish case 
that was decided in 1997, which presented disputes about 
the defi nition of the market and the predicted effect on 
that particular market of the combination. In one sense it 
would be interesting to see how the expert testimony then 
squares with the reality today. There’s a real temptation 
to retrospectively determine whether a particular 
combination has had an adverse effect on the public and 
competition. I think we’re going to get more retrospective 
looks than we’ve had in the past, understanding that once 
a combination has been in place for a number of years, it 
becomes diffi cult to unscramble the egg.

MILLOCK: Do you see that as part of the Health 
Department’s responsibilities? 

COOK: It’s a diffi cult question from a resource 
standpoint. From a practical perspective the simple 
answer is yes. It’s something that we need to do. But 
there’s a practical resource issue for the Department and 
other State agencies to be able to dedicate resources and 
go back and look at what’s happened. Clearly, the trend 
is for a more transparent process whereby we can bring 
more groups into the evaluation of the health care system.

What do I mean by that? If you look at what we did in 
Rochester and the proposal by three Rochester hospitals 
all coming in to rebuild, or build or add several hundred 
beds, we went in and we looked at something called 
preventive quality indicators. In other words, admissions 

even on maintaining volume for the simple reason that, 
as the doctor goes, so goes the volume.

ISEMAN: I was just going to comment on one of the legal 
factors bearing on hospital combinations.

Right now there is no antitrust safe harbor applicable to 
clinical integration among hospitals. Statement 8 of the 
1996 DOJ/FTC guidelines speaks of clinical integration 
in physician networks. Statement 9 addresses multi-
provider networks but doesn’t give the more specifi c 
guidance found in Statement 8. Sometimes PHOs have 
succeeded in applying by analogy the Statement 8 rules 
on clinical integration to multi-provider networks under 
Statement 9.

There are only a few clinically integrated physician 
networks nationally, one of which, Greater Rochester 
Independent Practice Association, is located in Rochester. 
There is now increasing interest in trying to push for a 
similar enforcement statement for clinically integrated 
hospitals. The idea is to replicate the clinical integration 
concept for physician networks but apply it to hospitals.

If hospitals receive that kind of safe harbor treatment, it 
would open up a whole new area for hospitals to come 
together in a way that is entirely different from the 
consolidations, mergers, holding companies that we’ve 
used in the past; truly a joint venture type of relationship. 
As I mentioned earlier, the only clinically integrated 
hospital network in the United States is the Long Island 
Health Network, which succeeded in applying Statement 
8 on physician networks by analogy to hospitals.

All of this must also be viewed against the backdrop of 
the Obama Administration and the likelihood of a more 
aggressive look by the FTC and DOJ at merger activities 
and exactly how they are going to look at and apply the 
horizontal merger guidelines in these diffi cult economic 
times.

Other political considerations are also important. On the 
legal side of the analysis, effi ciencies are the cornerstone 
for making a successful case under the horizontal 
merger guidelines, but from a political perspective 
some effi ciencies, such as workforce reductions, may 
not be palatable to either the public or the regulators. 
How much effi ciency will be expected or “tolerated” 
in the area of workforce reduction at a time of high 
unemployment and recession?

And so the two wild cards in the antitrust deck as 
it relates to hospital combinations are whether the 
regulators will challenge more combinations than they 
have in the past and whether clinical integration will be 
applied to hospital networks.
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to take that on. It clearly was refl ected in Berger. We spent 
the last two years implementing Berger, pushing further 
changes. I really think the reimbursement changes that 
are coming down from us, from the Feds, will challenge 
hospitals to change.

Government can push the industry, but the industry is 
very good at stopping fundamental change.

ISEMAN: I don’t think we should sell the boards short. 
I don’t think government is necessary to force these 
changes. I go back to the situation in the Capital District. 
The affi liation that is now being pursued is one that is 
governance- and management-driven. I referred to what 
is happening in the wake of Berger and the different 
mindset and I think that the boards, not only in Albany 
but across the state, are thinking hard about the future 
and considering not only the results of the Berger 
Commission but also the external forces that Rick talks 
about. The boards we deal with are ready, willing and 
able to break out of the parochial mold and do what is 
best for the broader community.

I have great hope that is going to happen. I’ve seen 
it happen. There still may be instances of protecting 
turf and trying to do business as usual, but we 
have an environment where the external forces are 
pushing responsible people to think about where their 
organization will be 10 years from now and how they 
should address these dynamic and challenging factors on 
behalf of the communities they serve.

MILLOCK: One subject that interests me is Catholic/
secular combinations. Any thoughts?

GLEASON: There’s been a pretty dramatic change in 
Catholic hospitals in New York State over the past 10 
or 15 years. Part of the change has to do with Catholic 
entities re-evaluating whether they need to operate acute 
care hospitals to support and sustain their missions. 
Historically, many Catholic organizations were located 
in poorer communities, established in an era where 
there was a real need for hospitals to serve immigrant 
and indigent populations. By and large times have 
changed; there are other hospitals available which serve 
those populations today and many Catholic hospitals in 
New York City have closed or are fi nancially distressed. 
This has led the remaining Catholic hospitals to think 
about potential ways to cooperate with their secular 
counterparts without abandoning their mission. 

Anyone working with Catholic hospitals knows, while 
there are overarching rules embodied in the Ethical and 
Religious Directives, it’s frequently the interpretation of 
those rules by the local bishop that dictates how Catholic 
hospitals in a particular region act.

to those facilities that could have been treated on the 
outside if there was suffi cient capacity.

Our role going forward is to evaluate what’s going on 
within the current system, trying to push hospitals to 
be more focused on the community and not their own 
individual need. 

I say that from a very pragmatic perspective, not that we 
shouldn’t do it, not that it’s not important to do it but, 
the resource issue is a real challenge. We really need to 
go back and look at what’s happened with Berger in a 
year or two, and evaluate whether or not the investments 
for the closings have produced the effi ciencies that we 
thought, because an extraordinary amount of money has 
been spent.

There was an extraordinary amount of resources and 
personnel that were engaged and, at the end of the day, 
you want to know what was accomplished. We clearly 
closed hospitals, but is the system more effi cient or have 
we really just dealt with the edges of the system?

I think a driving factor in health care, whether it’s 
national or state, is cost and a driving factor of those 
costs are the hospitals with 30 percent of the bill. 
Whether it’s the Obama health plan, whether it’s the 
Medicaid budget, everyone is looking at ways to reduce 
inappropriate utilization, to cut costs and to have a more 
effi cient system.

I think those are the things that are going to drive the 
evaluation and I think it’s going to be harder to really go 
back and do so. There’s too much on the current agenda.

MILLOCK: I think the government has a tough time 
evaluating its own programs.

COOK: It has a very tough time.

MILLOCK: It takes so much energy to get a program 
going and there often isn’t much left to look back and see 
whether the program worked or not. You have to look 
outside of government for those evaluations. 

COOK: Or a separate entity. But, the industry has 
to challenge itself. The industry, I believe, is still 
operating under a perspective that it can win political 
battles, continue to build hospitals and continue to be 
a dominant player. I don’t think they’re challenging 
themselves the way they should be and asking what does 
the community need.

MILLOCK: Who’s out there other than the government 
to do this? Who is going to push two hospitals in one 
town together other than the State Health Department?

COOK: I agree that government is the likely candidate, 
but I think there has to be an extraordinary political push 
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There are no more Catholic hospitals in the outer 
boroughs. There are no longer any Catholic hospitals 
in Westchester County, there’s one in Rockland and 
one in Dutchess, so the-the participation of the Church 
in Catholic hospitals and the maintenance of Catholic 
hospitals as true Catholic institutions in New York 
State, the lower part of New York State, has diminished 
dramatically.

ISEMAN: As Jack alluded to, it’s really a function of how 
the diocesan bishop interprets and applies the ERDs in 
the context of a particular transaction—a matter that is 
entirely within the Bishop’s discretion.

I think we all are aware of the fact that the ERDs have not 
always been interpreted and applied the same way from 
diocese to diocese. That is true not only in the State of 
New York, but across the country. One of the variables is 
the way the bishop and his advisers view and apply, if at 
all, the concept of “duress”—the idea that external forces 
are requiring certain accommodations in order to enable 
the religious sponsor to achieve the greatest good. One of 
the fi rst things that you need to do when you are talking 
about a Catholic and other than Catholic relationship 
or combination is to make sure that you understand the 
position of the local bishop, talk to him and his advisers, 
so that you understand right at the beginning what’s 
possible and what is not possible. 

Just one further comment about religiously sponsored 
hospitals. Faith-based institutions meet a very important 
element of community need. We will lose something 
signifi cant in our health care delivery system if we lose 
the tradition of faith-based health care providers, be they 
Catholic, Jewish, Baptist, what have you.

COOK: I think the Health Department’s been pretty 
clear that we are supportive of mergers and affi liations 
between religious, faith-based organizations and non-
religious organizations. I think the rules that we apply are 
what’s the impact to the community, are there particular 
services that are going to be restricted or no longer 
available and, if that’s the case, then we have to make 
sure those issues are addressed.

The challenge from a political perspective, as Bob 
mentioned, is there have been various interpretations of 
the ERDs and various experiences, not just in New York, 
but in other states. The advocates will use those variations 
as a way to block or alter policy. Quite simply, a deal 
today will change with new leadership—but we cannot 
prevent future changes—the best we can do is make sure 
the deal meets the community’s needs. 

For each proposal we want to see the impact to the 
community. I believe at the end of the day there needs 
to be more integration and more linkages within the 

There is also the added complexity that Catholic hospitals 
are not all of the same fl avor, meaning there are Catholic 
hospitals that are run by the local diocese where the 
bishop has approval power over virtually everything that 
they do. In contrast there are Catholic organizations that 
are sponsored by religious orders, and although the local 
bishop has a strong voice in how those organizations are 
run, he doesn’t have direct approval power.

A combination of these elements has created more 
opportunities for Catholic hospitals to combine not only 
with other Catholic organizations, but in some cases 
with secular organizations as well. There are specifi c 
guidelines in the ERDs that apply to Catholic hospitals 
combining with secular organizations. That’s not to 
suggest that Catholic principles can be negotiated away, 
but I think that there is a far more open environment now 
for combinations and we have several precedents now in 
the State.

WILD: We have worked on a couple of these transactions. 
I think the main point in some instances is that the 
Catholic hospital insists on maintaining its catholicity. We 
have seen situations where the hospital, together with the 
Diocese in which it is located, has decided that the greater 
good for the patient is the ability to provide care as 
opposed to being a Catholic hospital, and although some 
elements are retained and we have specifi c examples 
in New York, the actual jurisdiction, if you will, of the 
Diocese over the hospital is given up in exchange for the 
maintenance of the facility in combination with a non-
Catholic hospital. Of course, Montefi ore and Our Lady of 
Mercy are classic examples of that.

I think the issues start with, at least in my personal 
experience, as to what was the position of the Diocese or, 
as Jack pointed out, the decision of the Order that may 
be running the hospital and being an Order to reporting 
directly to Rome rather than reporting directly to the 
local ordinary, and that may dictate in the fi rst instance 
whether or not you’re really combining a Catholic 
hospital as opposed to a hospital with Catholic traditions 
with a non-Catholic facility.

It is relatively easy in our experience to limit what can 
and cannot be done in the particular facility that is or 
was a Catholic facility in accordance with the Ethical 
and Religious Directives. Another bigger issue is the 
participation of those who are in the governance of 
the Catholic hospitals in an overarching organization 
over both the Catholic and non-Catholic facility where 
the non-Catholic facility is performing procedures not 
consistent with the Ethical or Religious Directives. That 
seems to be one of the driving issues and it varies.

In the City of New York there is only one Catholic 
hospital left, which is St. Vincent’s in Greenwich Village. 
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Was that something that the State would review in an 
unbiased fashion?

COOK: I am just not sure of the statute and whether there 
are any legal impediments.

MILLOCK: If some lawyer approached you and said he 
or she was beginning to get involved in a combination 
and had limited experience in the area, what would be the 
fi rst thing that you’d want that lawyer to consider?

WILD: In a sense, that’s tongue in cheek, but not entirely. 
Moving around the room, excluding Rick for a second 
because he’s not a lawyer but looking at the other 
four people, Peter, Bob, Jack, I mean we’ve developed 
expertise, the four of us combined, of well over 100 years.

This fi eld is not a fi eld you can dabble in. Sure, there 
are lawyers that can handle corporate transactions and 
not-for-profi t corporate transactions, but unless you 
have real facility with the antitrust piece of it, the health 
care antitrust piece, the health care regulatory piece, the 
health care fi nancial piece, I have had calls like this not 
only on the hospital-to-hospital level, sometimes doctor 
groups, sometimes smaller practices and so forth and my 
real advice is, you know, stay involved, counselor, if you 
want to but you really need somebody who knows what 
they’re doing.

And so without—and again not tongue in cheek and 
not saying give the work to me or to one of my good 
friends here on this program—you really need to bring 
in somebody who knows what they’re doing. You need 
somebody with CON expertise, you need somebody with 
expertise in all the other fi elds I would want counsel to 
have.

Lawyers who are good business lawyers with no health 
care experience really shouldn’t be undertaking it 
because sooner or later they’re going to miss something 
important.

MILLOCK: If you yourself were getting into a 
transaction on behalf of a hospital that was considering 
a combination, what would be the fi rst thing that you 
would consider? 

GLEASON: Understanding the deal breakers early on. 
What are the hot button issues on both sides.

WILD: My answer would have been what is it that the 
client wants to accomplish? Who do you want to do 
business with? What do you want to accomplish? Are you 
looking to merge, to affi liate? Are you trying to meet a 
Berger mandate, a HEAL mandate? Are you trying to deal 
with the fact that you can’t compete in the marketplace 
the way you’d like to?

communities, regardless of whether you’re faith-based or 
not.

GLEASON: If I may, I want to ask Rick a question 
regarding the State’s point of view on combinations of 
New York State hospitals with out-of-state entities for 
example, a Catholic organization that is headquartered 
out of the State of New York with a Catholic hospital 
within the State.

COOK: Decisions are never made in a vacuum and 
there are political, geographical and other forces that can 
intercede.

For out-of-state proposals, we try to apply the same 
type of tests, but I can’t deny that there are strong 
geographical and political forces that come in and how 
they play out is very diffi cult to predict.

ISEMAN: My experience has been that there have been 
no impediments to interstate linkages of providers so 
long as the passive parent model is used. 

Where we have had frustration is in the area of 
obligated group fi nancing where the Department has 
permitted intrastate obligated group fi nancing but for 
all practical purposes prohibits New York hospitals from 
joining interstate obligated groups. This is particularly 
frustrating because it usually is the New York facility 
that needs the credit enhancement and would receive 
a disproportionate benefi t from joining the obligated 
group.

And so I’m a little concerned, after listening to Jack’s 
question and Rick’s response, about whether there is any 
position the Department is thinking of or developing 
that is different from what I’ve just articulated and I 
understand to be the history over the last 25 years.

MILLOCK: Jack, what were you thinking about when 
you posed the question to Rick? Were you thinking 
about obligated groups or were you thinking about 
combinations with an active parent outside of the state?

GLEASON: I was thinking about it in the broadest 
possible sense. I just wanted to understand if the State 
had a particular perspective in terms of a combination 
involving an out-of-state organization.

COOK: We don’t have a preconceived position—but 
there are regulatory and political challenges.

GLEASON: I’m also considering State largesse as in 
distribution of HEAL funds and the like, whether there 
be a built-in bias towards intrastate combinations as 
opposed to interstate combinations, potentially that 
could be supported under future HEAL grants. 
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GLEASON: I want to go back to something that Robert 
and Bob said regarding understanding the client’s 
objectives and expectations. I think for a lawyer just 
starting out in one of these assignments, understanding 
that the client does not always speak with one voice and 
understanding what the clients’ objectives are in the 
plural sense, are important.

Too frequently we view the client through the perspective 
of the CEO and as all of us have learned through our 
experience, the CEO’s objectives are not always the 
same objectives as the leadership of the Board and/or 
leadership of the medical staff and in the case of religious 
organizations, the sponsor. Understanding the client’s 
motivations, including the various constituents of the 
client, is very important for a rookie starting out on these 
combinations.

ISEMAN: Picking up on that, one thing that I left out 
before is the perspective from which you are evaluating a 
particular arrangement. For example, there’s an entirely 
different relational dynamic that applies if you are 
“counsel to the deal” rather than representing a particular 
client.

WILD: One last comment. Jack phrased it in an 
interesting way. He talked about indoctrinating a rookie 
client—a rookie lawyer, I’m sorry, as opposed to an 
experienced lawyer who comes to a deal like this without 
necessarily having health care experience. Whenever I 
have orientation of a board that I represent, I remind them 
of a couple of things which really makes our business 
unique.

The obvious one is the degree to which health care is 
regulated in New York State, but not quite as obvious, 
although it should be, is the fact that we have a 
dichotomy in the health care world that you don’t fi nd in 
any other business, which is that the customer is not the 
payer to a large extent and the payer is not the customer. 
It’s not the same as merging two major companies in 
the United States. That dichotomy often impacts the 
transactions to a much greater extent than you would see 
in the ordinary world of non-health care.

And the second thing is in New York State, which is not 
true in the rest of the country, in the acute care side we 
have basically and exclusively a not-for-profi t system, 
which is not true of the hospital world outside of New 
York State.

Those are unique factors we have here and I think unless 
you’re in the business to some extent or take the trouble 
to learn the business, that can be lost on people once they 
start working on these transactions.

I mean I think the earlier part of this whole discussion 
centered about what does the client want? It’s almost an 
obvious question and then try to guide the client how 
to get there in a reasonable fashion or be honest enough 
to say you can’t get what you want. Maybe there’s some 
alternative.

ISEMAN: Certainly the client’s objectives are the most 
important thing to understand. The other thing I would 
try to understand is what is motivating the client. What 
are the external forces that are causing the client to 
identify this objective? Is it the shotgun wedding that 
Robert described in regard to the Berger Commission? 
Is it truly a spontaneous evaluation by governance 
and management that this is the best thing to do for 
the community? Is it because one of the organizations 
is a failing organization? It is the combination of 
understanding the client’s objective and understanding 
the factors that are pushing that objective that is the place 
to start.

MILLOCK: And Rick, in your hospital work before going 
to the Department when you were advising a CEO on 
combinations and outside activities, what would you 
have asked him if he had asked you to get involved in 
some potential transaction?

COOK: It really goes to the objective of what you’re 
trying to accomplish. Are you just trying to build market 
share or to build presence, that’s kind of a simple issue. 
You’ve got to be in control.

But the other thing I would raise—and again I keep 
coming back to this—is where do you need to be in the 
next fi ve or 10 years. How does the merger fi t with the 
external environment? And the other thing I would say 
is, sooner rather than later, don’t presume you know 
what the Health Department will think. Meet with the 
Department. Because the worst thing that you can do to a 
regulatory agency is to either mislead them or to surprise 
them.

The biggest lesson I have learned was most people in the 
industry are absolutely unaware of the culture and the 
decision-making process within government. They come 
with presumptions that do not refl ect how policy and 
politics really work 

The Department can be a friend or at least not a 
barrier—I was always amazed at how fearful and how 
misunderstood the regulatory body was when I was on 
the outside. 

Your fi rst step is don’t presume you know where the 
Department is. Meet with them, get advice and then 
factor that advice into your discussions.
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talk among themselves. We’re not dealing with a litigation 
issue where you might say you must speak through 
your attorney. We’re dealing with people presumably 
who want a positive outcome and a combination that 
will work when the lawyers have gone home, so I think 
Jack is right on the money on that one. I agree a hundred 
percent.

MILLOCK: I want to thank all of you. The last hour-and-
a-half with the four of you has been a learning experience 
for me. We could probably go on for another three hours.

Peter J. Millock is a member of Nixon Peabody 
LLP and its Health Services Practices Group. Mr. Mil-
lock’s work is focused on affi liations and mergers of 
physicians and hospitals, regulatory and enforcement 
matters before state agencies, and legislative lobbying 
for health care entities. Mr. Millock served as General 
Counsel to the NYS Dept. of Health from 1980 to 1995. 

Robert Hall Iseman is a Partner in Iseman, Cun-
ningham, Riester & Hyde. Mr. Iseman provides a full 
range of legal services for individual and institutional 
health care providers, including multi-provider health 
care systems (including religiously-sponsored systems), 
hospitals, health maintenance organizations and other 
entities. 

Richard M. Cook is Deputy Commissioner, Offi ce of 
Health Systems Management, New York State Depart-
ment of Health in Albany. Previously Mr. Cook was 
Senior VP for Policy, Planning, and Communications at 
Albany Medical Center, and prior to that he was Deputy 
Secretary for Health for Governor Mario M. Cuomo. 

John F. (Jack) Gleason is Partner, Epstein Becker & 
Green and a Member of the Firm in the Health Care and 
Life Sciences and Business Law Practices in the fi rm’s 
New York offi ce. Mr. Gleason handles health care trans-
actions, including mergers, acquisitions, and affi liations 
and advises clients on strategic business planning.

Robert Wild is Managing Partner as well as a found-
er of Garfunkel, Wild & Travis and works in the fi rm’s 
Great Neck offi ce. Mr. Wild’s practice primarily focuses 
on complex transactions for health care providers, 
including regulatory compliance, mergers and acquisi-
tions, antitrust, reimbursement, professional conduct 
issues, patient issues and other areas.

ISEMAN: Peter, one other issue is the challenge of using 
consultants. When do you engage the consultants, how 
are they used most effectively, and how do you prevent 
the situation where the boards of various organizations 
engage a consultant and the consultant suddenly is 
driving the bus rather than being a resource to the client? 
Also, how and when do you involve the medical staff? 
Hospital combinations can rise or fall based on the 
manner and timing of medical staff involvement.

GLEASON: Thank you. Having practiced as a consultant 
for more years than having practiced as a lawyer, I will 
tell you that when I was introduced to a transaction I 
would often say something to the client like—“you’re 
going to fi nd this strange to hear from me, but as a 
lawyer and a partner in an accounting fi rm, the fi rst 
persons to bring in to the proposed transactions should 
not be your accountants or your lawyers.”

While perhaps self-serving for me as a consultant, the 
point is that bringing in the accountants or the lawyers 
early on frequently polarized the discussions. I think 
the appropriate role of the consultant is representing 
the transaction, gaining consensus and developing 
a meaningful process around how to implement the 
transaction.

WILD: Perhaps to my surprise, I actually agree with Jack 
quite a bit. Notwithstanding how I earn a living, I think 
the deal should be made to the greatest extent possible 
by the clients. I think they should be bringing the deal to 
the lawyer as opposed to the lawyer structuring the deal 
while talking about combining health care facilities, and 
it’s not the same as merging two major companies in the 
United States.

It’s a very different set of circumstances. I encourage the 
hospitals, if you’re talking principally about hospitals, 
if you want to hire a consultant, try to agree on a single 
consultant and let that consultant act as a facilitator. 
You should be directing the consultant, rather than the 
other way around, and try and put together the elements 
of a deal before you bring in your lawyers. You may 
bring in your accountants somewhat earlier just to have 
the fi nancial information in front of you but you are, 
generally speaking, making deals of this type (putting 
aside government mandates such as Berger). Even then 
you still have to have the client guide the specifi cs.

I think it’s the client that should be making the deal as 
much as possible and I encourage the clients to always 
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system. Those direct costs are swamped, some say, by 
the indirect costs of the medical malpractice system, as 
physicians engage in defensive medicine and order costly 
and unnecessary tests and treatments. All of these costs 
might otherwise be directed to improving coverage. 

Now, on the other hand, hundreds of years of common 
law support the underlying principles of the current 
system. Physicians and hospitals owe their patients a 
duty of care. And when they breach that duty and injure 
their patients, they should be made responsible to make 
them whole. Not only do the injured patients themselves 
benefi t from the medical malpractice system, but the 
system itself, the health care delivery system itself, is 
better off. 

What some deride as defensive medicine others praise as 
ensuring that the duty of care is provided. These people 
argue that physicians should take the steps necessary 
to ensure that they do not injure their patients, and the 
threat of a malpractice suit is necessary to make sure that 
they comply with this duty. 

Not only that, the medical malpractice system can 
provide an impetus to comprehensive reform of medical 
practices. At the least, the lawsuits themselves help 
identify the fl aws in the individual systems. Sometimes 
lawsuits can help drive reform across an entire industry. 
The poster child for this type of reform is in the practice 
of anesthesia, which in response to a medical malpractice 
crisis reengineered entirely the way that it does business 
and drastically reduced the incidence of bad outcomes. 

Of course, no one is proposing here to abolish the medical 
malpractice system. The reforms under discussion today 
will address some aspects of the system, and each has its 
own advantages and disadvantages. Of necessity, though, 
one’s views on these reforms will be colored to some 
extent by the prism through which you view the entire 
system. 

II. Health Courts (and Clinical Guidelines)
WALTMAN: There have been many discussions about 
the need to improve the dispute-resolution process for 
medical malpractice cases. I recognize that when we start 
to talk about that issue, it often leads to a very explosive 
conversation. In my view, that very result proves the 
need to improve the process: when key stakeholders are 
unable to even talk about the need for change or how well 
the system works, I think it demonstrates the amount of 
acrimony that the system breeds. 
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I. Introduction
BIENSTOCK: We’ve convened today a panel of experts 
to discuss reforming the New York State medical 
malpractice system. Our panel is meeting at a fascinating 
time. Congress is home on recess, and members are 
holding regular town hall meetings to discuss the 
prospect of wide-ranging reforms to the health care 
system. At the same time, more locally, New York State 
medical malpractice insurance companies are facing 
signifi cant fi nancial strains, due in part to increases in the 
size of medical malpractice awards. 

While physician rates have been frozen, hospitals are 
facing signifi cant rate increases or, for the self-insured, 
signifi cant payouts. And despite the rate freeze, 
physicians in some areas and some specialties pay 
extremely high medical malpractice insurance premiums. 

For that reason, one issue that some would like to see on 
the reform agenda at the state or the national level is the 
issue of medical malpractice. Medical malpractice reform 
raises a number of important policy issues, and I’d like to 
touch on them a little fi rst before we head into our panel 
discussion. 

On the one hand, medical malpractice liability payments 
impose a signifi cant direct cost on the health care system, 
as money that might otherwise be spent on providing 
treatment is instead paid out to medical malpractice 
claimants or toward supporting the overhead of the 
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object to the idea of health courts in their purest sense, 
meaning they do not support establishing administrative 
systems for resolving disputes. But I do think that we 
need a system, whether it’s judicial or administrative 
in nature, that recognizes the special nature of these 
kinds of claims, their cost to society at large, and the 
problems that arise from them. Therefore, I strongly 
recommend the establishment of health courts that would 
use specially trained judges; neutral experts, as needed; 
clinical practice guidelines, both to facilitate the dispute 
resolution process as well as to protect those who follow 
them; and, fi nally, general guidelines for compensation, 
particularly noneconomic damages—not necessarily caps, 
but guidelines. Taken together, these features would help 
improve the dispute resolution tremendously. 

As part of the federal reform discussions, we have 
actually suggested creating special federal courts, or 
actually federal health courts, similar to bankruptcy or 
patent courts. 

Regardless of the approach, I do hope, for the benefi t 
of plaintiffs, providers, and society at large, that we can 
identify a better way to handle these disputes. 

BIENSTOCK: So, Susan, are the highlights of your 
proposal specially trained judges, neutral experts, 
guidelines for compensation—and was there a fourth? 

WALTMAN: Yes, the fourth feature is using clinical 
practice guidelines that can frame and inform the court’s 
deliberations. 

I think clinical practice guidelines can do two things. 
They can help shape and drive the delivery of better 
health care on the part of providers outside the 
courtroom, and they can also be used by providers to 
demonstrate that they have not been negligent in the 
delivery of care when they must respond to a claim in the 
courtroom. 

BIENSTOCK: Would you propose that juries be 
permitted in these courts, or are you doing away with the 
juries? 

WALTMAN: I have not taken a specifi c position on that 
point. I think the purest, most effi cacious way would be 
to have just a judge. But I recognize that’s a fl ash point. 

I have purposely laid out considerations that I think will 
improve the process from the standpoint of all of the 
parties involved and have tried to minimize the fl ash 
points as much as possible. 

CLARK: Let me respond. Let’s look at what has 
happened in medical malpractice law in recent years. The 
statute of limitations was reduced from 3 years to 2 1/2 
for adults and from 21 to 10 years for children. The fee for 

I’m a big supporter, actually I’m a very big supporter, of 
the judicial system and how it works in the United States. 
But when you look, factually, at aspects of the way the 
medical malpractice system works—or doesn’t work—
today, I believe it militates in favor of an improved 
process for resolving these claims. 

First, there are many barriers to entry into the court 
system. A lot of people, meaning a lot of potential 
plaintiffs, are unable to enter the court system today 
because it is so costly and because it is often diffi cult 
to fi nd attorneys to take cases, not just because of the 
complexity or acrimony of the process itself, but again 
because of the costs associated with navigating it. 

Second, the cases themselves take a very long time to 
wend their way through the judicial system. There are 
two sides to that story, I recognize. But one way or the 
other, a tremendous amount of costs are consumed by 
the medical malpractice dispute-resolution process. 
Indeed, studies indicate that an amount equal to 54 
percent of the compensation paid to plaintiffs goes 
toward the administrative costs of the system.

Third, the system is very costly for providers. I will run 
through those costs quickly. 

We project that more than $1.6 billion or more than 3 
percent of New York State hospitals’ operating costs is 
spent on medical malpractice coverage. If you look at 
those costs in relation to hospitals’ total non-personnel 
costs, it translates to more than 8 percent of hospitals’ 
non-personnel costs going toward medical malpractice 
dispute resolution. 

That’s a lot of money. I know that sometimes people will 
say that medical malpractice costs aren’t really that high. 
But for our member hospitals, an extraordinary amount 
of money goes into covering the costs of the medical 
malpractice dispute resolution process. 

There is also, as you note, Marty, the larger cost of 
defensive medicine, with experts projecting its cost 
being anywhere from $25 billion a year to $190 billion, 
which is quite a large range, I recognize. Some people 
will say that not all “defensive medicine” stems from 
providers worrying about lawsuits, and I am willing to 
accept that. But there is still a large amount of resources 
being devoted to the medical malpractice system and the 
related practice of defensive medicine. 

With that background in mind, I will move to my initial 
set of recommendations. I strongly urge, particularly in 
the midst of a discussion about health reform, that we 
look at meaningful ways to improve the way we resolve 
medical malpractice disputes. I therefore put forward 
the notion of health courts. I recognize that some people 
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the specialty board or a learned treatise or article in a 
medical publication. The expert can, however, on cross 
examination be confronted with those publications in 
an attempt to impeach the expert’s testimony on direct 
examination. The federal courts allow publications to be 
admitted into evidence. In my opinion, the state practice 
is more likely to result in a better verdict. As far as I am 
concerned, the system ain’t broke and it doesn’t need 
fi xing.

AMSLER: Can I chime in here? Especially as to that last 
point, I think we need to take a look back and ask: Is 
the system broken? Is the system working? There’s no 
question it is broken. Is it working to serve society? Is it 
working to serve those who are truly injured as a result of 
malpractice? I submit to you that it doesn’t work. 

We have a system here which, if you wanted to have 
a yardstick to judge it by, you’d measure whether it is 
effi cient, equitable, and predictable. Well, it’s none of 
those in terms of goals. 

It’s not effi cient. It spends more money in its process than 
it does in payments to truly injured patients. As Susan 
pointed out, over 50 percent of the money goes to the 
costs of litigation. That’s not just plaintiff’s attorneys, I 
don’t mean it that way; I mean it’s plaintiff’s attorneys, 
it’s defense attorneys, it’s expert reviews, it’s costs 
associated with the litigation. 

And yet in our insurance company, which is a mutual 
insurance company owned by the physicians and 
hospitals, we closed, last year, close to 70 percent of our 
cases without payment. So, if you’re closing all of these 
cases without payment, a major driving force behind it is 
the cost of defending these cases and the cost of litigation 
that’s involved in it. 

Is it predictable? It’s wholly unpredictable. Same person 
with the same injury: Different juries, different location, 
different geography, different result. Depending upon 
expert testimony, sympathy for the plaintiff, experience of 
the litigator, venue—all of those elements go into making 
it an unpredictable system. 

So it has always been my opinion that I don’t think the 
system is serving society well at this point. And I think 
it’s antiquated in terms of the needs of society and both 
patients and physicians and hospitals in that regard. 

To analogize the old medical malpractice panel system 
to a medical court I don’t think serves any of us well, 
because in the old panel system, remember, had a doctor, 
a judge, and an attorney. And one of the major problems 
with that was there was never any unanimity. There 
would always be a split panel, delays involved—and 
I agree with Mr. Clark completely, there were delays 

plaintiffs’ attorneys has been reduced from one-third to 
a sliding scale that goes down to 10%. Then the medical 
malpractice panel was introduced. And that was a panel 
in which there was a doctor, a lawyer, and a judge. And if 
they were unanimous in their fi ndings of either liability 
or non-liability, that could be mentioned to the jury. 

We found that the fi ndings of juries tended to be almost 
diametrically opposite from the fi ndings of the panel. 

The panels also ended up in delaying malpractice cases, 
the resolution, for years, sometimes seven or eight years, 
because they were waiting for a panel. In Suffolk County, 
one law fi rm represented most of the doctors, and it was 
impossible to get a panel that did not have any kind of 
connection with that law fi rm. 

So that was another reason why the panels did not work 
and where special malpractice courts, as it were, in 
microcosm was not a functional system. 

As a practical matter, right now we do have malpractice 
courts. If you go to New York County—and in almost 
every county—there’s a select group of judges who are 
the brightest, the most experienced judges, who have 
experience and who are qualifi ed, who are assigned the 
malpractice cases. Malpractice cases don’t go to the new 
judges, the uninitiated, or the judges who don’t know 
what the law is. So we do have malpractice cases being 
tried in malpractice courts by judges who are competent. 

Most plaintiff’s attorneys will not bring cases in the 
federal court because, while it might be a few months 
less processing time, to bring a case in the federal court 
results in probably twice the expense it takes to bring in 
the state court. Moreover, each federal judge has her own 
case load, including criminal cases. It is not uncommon 
for a federal judge to give a “rigid” schedule for the 
prosecution of the case with a defi nite trial date, only to 
have the judge start a two- month criminal trial the week 
before the malpractice case is to be commenced. It is also 
very rare to fi nd a federal judge who had any experience 
with medical malpractice cases before ascending to the 
bench or who has presided over medical malpractice 
cases as a judge. 

Clinical practice guidelines, that’s what medical 
malpractice is. If a doctor departs from the accepted 
standards of medical practice in treating a patient, that 
is malpractice. Negligence in medical malpractice is a 
departure from the accepted standard or departure from 
the practice guidelines. Regularly in the trial of these 
cases we’ll look at the standards of the American College 
of Obstetricians or the published standards of other 
specialties as guidance. Paradoxically, an expert witness, 
on direct examination, cannot support her testimony by 
referring to a publication, be it a standard published by 
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WALTMAN: I believe there is a strong case to be made 
that health care is a special area. Not only, as some argue, 
because it’s beyond the knowledge of certain judges or 
juries, but because health care, in general, is so costly 
and because medical malpractice costs, together with the 
cost of defensive medicine, represent such a signifi cant 
portion of health care costs. Quite simply, as the nation 
undertakes health reform, it should also look at fair and 
effective ways to reduce medical malpractice costs as 
well. I assume Mr. Clark may talk about other ways to 
reduce those costs, such as reducing adverse outcomes, 
and I subscribe to those ways to reduce costs as well. 
That is exactly what GNYHA is doing with its member 
hospitals, namely, trying to assist them in reducing 
adverse events, reducing costs, and improving the 
effi ciency and effectiveness of the care that they deliver. 

I would suggest, however, that because health care 
consumes such a large portion of our nation’s resources 
and because medical malpractice costs in particular 
represent and/or drive such a large portion of our health 
care costs, medical malpractice claims deserve special 
treatment within our judicial system. 

I emphasize that I do not want to undermine the rights of 
the parties to medical malpractice disputes. Our country 
was founded on a commitment to certain rights, and 
I don’t mean to throw those rights to the winds. But I 
believe it is important to look at ways to improve the 
dispute resolution process so that more people can enter 
the system and cases can move more quickly and be 
disposed of more fairly.

In the end, I would hope that whether you represent 
plaintiffs or defendants, you would agree that there are 
improvements that can be made in the processing of 
claims. 

On clinical practice guidelines in particular, yes, there 
are a lot of guidelines that are available. I am suggesting, 
however, that someone such as the Secretary of Health 
and Human Services bring together professional societies, 
provider and consumer groups, and other stakeholders, 
and that they would, by consensus, identify clinical 
practice guidelines particularly in certain high-risk areas. 
Without that consensus approach, what occurs is too 
often a battle of the experts as to what guidelines should 
control. I was recently looking through some of the health 
reform proposals, and there are many, many provisions 
that discuss best practices, quality measurements, and 
comparative effectiveness and that’s exactly why we have 
battles of the experts in the courtroom today. Perhaps 
some might say that having the right to put forward the 
guidelines that serve your purpose is what the United 
States is founded upon, but it’s a shame that so much 

involved in it. And it wasn’t effi cient, because even after 
long delays in getting those panels done, 90 percent 
of the time they were split panels and they became 
nonentities, as they weren’t admitted into evidence. 

I think that we need to take a fresh look at this with those 
people who truly have an interest in the injured patients. 

Are they being compensated effectively? 

There are cases that we try to a conclusion which result 
in defendants’ verdicts which others may disagree that 
it should have been a defendant’s verdict and the exact 
opposite occurs, because there is no predictability under 
it. I know parameters have been tried in Maine, to a 
degree, and I think that there is a presumption of non-
negligence in certain specialties if they adhere to certain 
practice parameters. 

It’s the same story with many of these proposals: the 
devil exists in the details. You don’t know how effective 
practice parameters will be. I know a lot of physicians 
are concerned that it will result in “cookbook medicine,” 
if a patient comes in with a certain clinical presentation 
they’d be required to render care in a cookbook fashion 
in order to obtain a presumption of no negligence. 

So I know there is some objection to it on that basis, and 
the parameters are the types of things that you have to 
analyze. Although I must say that practice parameters 
would give predictability to the system, which we 
currently don’t have. 

And the thought that currently the system is really 
dealing with parameters I don’t think is accurate, 
because the parameters really are dependent upon the 
expert who testifi es, both for the plaintiff and for the 
defendant. And if we did not have a dispute between 
those experts, we wouldn’t be having a trial. Hence 
the parameters certainly aren’t in agreement between 
plaintiffs and defendants, and that’s what’s generating 
litigation. 

BIENSTOCK: Isn’t it the case, though, that any kind 
of dispute-resolution mechanism is going to be messy? 
And the one that we’ve arrived at is the one that we as 
a society think is best. So in the example of, for instance, 
neutral experts, we don’t use neutral experts in litigation. 
That’s not where we’ve gone. There’s an assumption 
that the adversarial process will produce a better source 
of truth than would a different system. They may use a 
different system in France or on the European continent. 
We use the adversary system. 

And so why would it be that you think these types of 
disputes are especially amenable to specialized judges, 
neutral experts, compensation guidelines, which are 
usually the province of the jury in our system? 
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So one of the problems with our current system is that it 
precludes these cases that have absolute liability in them 
but don’t have signifi cant enough damages for counsel to 
take them. 

WALTMAN: Bruce, I respect how you handle your cases. 
And that’s always the problem of having these kinds of 
debates; we should not be painting everyone on the other 
side with the same brush. 

But do you have a comment about the fact that Ed’s 
insurance company closes 70 percent of the claims with 
no payment? Why is that occurring? 

CLARK: What happens is there are attorneys who 
handle automobile cases, and in the course of handling 
an automobile case maybe the patient, after the initial 
impact, has an adverse result. And they will say, “Oh, this 
sounds like a great medical malpractice case.” They’ll get 
involved, they’ll spend the $10,000 or $20,000 to prepare 
the case, and then they’ll lose it. They’ll be one of those 70 
percent of the cases. 

And then the next time they get a case in, they’re still 
smarting from the expense of the fi rst one, they’ll send it 
out to somebody who is a specialist. 

BIENSTOCK: Let me offer a different explanation, which 
is that the system is designed, you know, so that you can 
fi le a complaint without knowing much about the facts 
of the case and you often don’t really learn much about 
the facts of the case until you’ve had a chance to sit down 
with experts and maybe to depose the doctors and the 
nurses and to fi nd out what happened. 

And, you know, certainly my professor friends say there’s 
an argument in favor of that process, because without 
it you can’t necessarily identify what really happened. 
Certainly there should be an interview process up-front 
to weed out the cases where you’re going to waste your 
money. But even then I suspect you’re still going to get 
plaintiffs who come in through the door, sound like 
they’ve got a good case, something bad happened that 
shouldn’t have happened, and it isn’t until you’ve done 
some discovery that you can fi gure out that maybe no, 
there isn’t any case here. 

CLARK: That’s right. And you will have that same 
discovery process if you open the whole process up to 
every claim where somebody says “I had my appendix 
taken out and now I have a scar on my abdomen.” That 
type case, maybe there was negligence that resulted in 
a little bit larger scar than you would expect. But in all 
those cases, in all those compensation-type situations, if 
you’re going to let everybody recover, that’s not going to 
save any money. 

time, energy, and resources go into the litigation of 
medical malpractice cases. 

CLARK: Could I tell you a little bit about what happens 
in my offi ce? I probably get inquiries of about 200 cases 
a year. Before I spend any money, I will meet with the 
client, I will speak with the client or an attorney in my 
offi ce will speak with the client, and we’ll winnow those 
200 cases down to maybe 50 that sound like they have 
merit. 

Then of those 50 I will gather records and we’ll 
investigate them ourselves, we’ll evaluate them. And 
then from the 50 we’ll take about 20 that we will proceed 
with, and there we will hire the best-qualifi ed experts we 
can have to analyze and tell us if we have a case. And 
ultimately we come down to, out of the 200 cases, maybe 
we’ve taken 10 or 12 cases a year, and we work them very 
hard. 

But I have spent, in the course of preparing these cases, 
tens upon thousands of dollars, which you’re not paying 
and which the health care system is not paying. So I am 
winnowing down the cases and restricting the cases 
that I commence to the ones I feel are merited. Basically, 
the doctors, the courts and the medical system are not 
troubled by cases that are insignifi cant. The system has 
evolved to provide a day in court for those with serious 
injuries. 

And I can’t afford to take bad cases. I can’t afford to 
take phony cases. Because I’m going to spend 20, 30, 50, 
sometimes $80,000 to prosecute a case. And if the client is 
a phony or the injury is a phony, Mr. Amsler’s people are 
going to kill me, and I’m going to be out 20, 30, $50,000. 
Sometimes he’ll kill me on the good cases. 

AMSLER: We can but hope. [laughing]

I just want to make a point that I think of when we look 
at reforming the system—and I think Bruce very cogently 
makes the point—there are a lot of cases out there that 
don’t see compensation yet really involve malpractice, 
and the reason they don’t is because they don’t have the 
fi nancial impact that would drive an attorney to take 
the case. So I think when you reform the system, you 
are going to open up the funnel of the system to smaller 
cases and increase costs on that basis. 

Now, I’m not saying that reform of this system is going 
to be less costly, ultimately, because, as you point out, it’s 
very diffi cult for a competent plaintiff’s counsel to accept 
a case that only has minimal fi nancial value because of 
the costs involved in bringing the litigation. That is the 
hurdle over which they have to go in order to commence 
the case. So aside from the negligence itself, it’s also the 
potential fi nancial return. 
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upon the identifi cation that you’ve received pursuant to 
the CPLR, which excludes the name. 

And to me, it’s antiquated and it’s almost irresponsible at 
this point for our system to do that. Every other state has 
at least identifi cation of experts. And under federal rules, 
you have depositions. And why is that good? I think it’s 
good for several reasons. One, it’s good for both sides to 
understand what the theory is upon which the litigation 
is founded. 

With a lot of counsel, a lot of plaintiff’s counsel 
nowadays—and we’re doing a lot more mediation than 
we ever did in the past, and we’ve found that experienced 
plaintiff’s counsel nowadays are not disinclined to give 
us the name of the expert and what the theory is, because 
they feel they’ve got a solid case and this is their theory. 

And what that tells us is that, okay, here’s the theory. Do 
we agree? And, we have a physician-owned company, 
and the physicians review it. They say: “Well, here’s 
the plaintiff’s theory. Is this right? And if this is right, 
maybe we ought to get out the checkbook, as opposed to 
spending three weeks in trial.” 

If you had discovery and you had depositions, you have 
an opportunity to understand the opinion, the basis 
for the opinion, the effectiveness of the opinion, and 
the causal relationship between any departure and any 
damages that are there. What it does is it limits the scope 
of the case so that you really know what the issues are. 

Every other state has it. The old argument 10 years ago, 
20 years ago used to be that there’s this “conspiracy of 
silence” out there, and if we tell you who the name is, 
nobody will come in and testify. As Mr. Clark points 
out, he goes out and gets the most experienced experts 
to review these fi les. I don’t know that any plaintiff’s 
counsel has diffi culty getting experts to review these fi les, 
nor is there a conspiracy of silence in the current milieu in 
which we practice. 

So I think it’s time to bring this into the 21st century and 
have discovery of identity. And it’s going to increase the 
defendant’s costs, obviously. I mean, we’re going to spend 
money to depose experts, and that’s going to cost a great 
deal of money to the insurance carriers. But the net effect 
of that is going to be faster resolution, because you’re 
going to know the theory, you’re going to settle the case 
earlier. And if you think the plaintiff has a solid theory, 
you can defi ne the causation in it. 

So you’re going to have to balance that increased cost 
against earlier resolution of these cases. Earlier resolution, 
I think, is of benefi t to both the system and to society as a 
whole. So I think it’s time we moved in that direction. 

WALTMAN: I believe that both Ed and I acknowledge 
that making improvements to the system may mean 
more claims may come into the system. But if you could 
start afresh and focus on what could make the system 
work better, you would hope that, in the process, more 
people could appropriately enter the system and yet 
have the system cost less overall. Currently, however, 
there is a considerable access problem, and yet the 
system costs so much. 

I don’t want to open the fl oodgates necessarily either, 
but I think that the current system is unnecessarily 
expensive, perhaps not the way you approach it, Bruce, 
but overall, it’s an exceptionally expensive system. 
But how would you go about improving the dispute-
resolution process in order to allow more of the money 
to either go to the plaintiffs or stay in the health care 
system? 

AMSLER: Marty asked the question as to the effi cacy 
of the advocacy process: equally competent counsel on 
both sides in front of a jury, and it will render truth. I was 
trained in that and still practice it, and believe in it. 

But society progresses. And just because we have done 
the same thing over all these years doesn’t make it 
necessarily right. And if we still had that process, we’d 
be having employees suing employers and we wouldn’t 
have a Workers’ Compensation system. 

The provision of health care in this country has become 
such a monumental issue at this time, as well as the costs 
associated with it. As lawyers, I think we need to take a 
hard look at whether this is the best way to be addressing 
this problem. Are there more effi cient methods? We’ve 
seen arbitration, for example, come about in all forms 
of litigation, commercial litigation, because people 
recognize the effi cacy of binding arbitration in those 
actions. But we refuse to recognize it in this area. 

So I think we need to put different lenses on and take a 
broader look at it, as opposed to relying on what we’ve 
always done. 

III. Expert Identity and Deposition
AMSLER: Let’s talk about procedure, if we can, for a 
moment. I’ve always been concerned that here in New 
York State, we don’t have the capacity to both identify 
and depose experts on both sides. We have what is 
classically known as “trial by ambush.” 

And I’ve been in the courtrooms where you sit there and 
you’ve got your associates sitting next to you and you’ve 
got them running outside trying to dig up transcripts 
on the name who you’ve just found out or, in current 
practice, trying to discern who the expert would be based 
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AMSLER: So why don’t we have a law that says you’ve 
got to do that? 

And the value of taking depositions is not just a theory 
on liability, but it’s also on damages. In many of these 
cases—in fact, the vast majority of these cases—patients 
don’t go to physicians or hospitals because they’re 
healthy. Most of them go there because they have 
a problem and there is an underlying problem or a 
preexisting condition that we’re dealing with. And 
differentiating what the difference is between the alleged 
act of negligence in terms of damage caused versus 
what the underlying condition caused is oftentimes a 
determining element in the value of the case, so you 
determine whether the case is worth X number of dollars 
or Y number of dollars. 

Now, if you have an expert who testifi es and renders 
an opinion as to what the causal relationship between 
the alleged negligence is and the damages, then the 
defendant is put in a posture of evaluating if it’s related 
to all of these damages so it has X value or it has Y value 
because it is only related to more limited damages. 

Otherwise, it’s playing a game of “I’ll tell you at the 
trial,” and the expert will come in and testify then, and 
it’s subjected to cross-examination where you can whittle 
down the causal relationships. Well, by that time, the lines 
in the sand have been drawn and it’s very hard to settle 
cases. You can settle cases years in advance if you can 
defi ne what the damage elements are. 

WALTMAN: Marty, you know that I don’t do medical 
malpractice litigation, but rather I approach the area from 
a policy and advocacy position. I have to say that I found 
it fascinating to learn that, in the State of New York, you 
don’t have the right to know the name of the opposing 
party’s experts and you don’t have the right to take their 
depositions. It is a very “interesting” phenomenon in our 
State’s civil procedure. 

Our hospital members will say to us—and I note that 
I rely heavily on individuals in our hospitals who are 
strong claims managers, all of whom also care deeply 
about the quality of the care that is provided to their 
patients—“if I could take the expert’s deposition and 
learn more about the theory of the case, I would be in a 
better position to settle more quickly.” 

They describe the ability to depose experts as a way 
to understand the claims better and settle them more 
quickly. 

CLARK: I do disclose what the theory of my case is. I 
don’t dare not disclose it. Because if I have not disclosed it 
in the 3101 and the bill of particulars, when we get to trial 
the defendant’s attorney stands up and he says, “This is 

CLARK: As a practical matter, Ed refers to Civil Practice 
Law and Rules 3101(d), which requires you to disclose 
the qualifi cations and the summary of your expert’s 
position. 

We have computer programs, both the defense and 
the plaintiff’s bar, by which we can put in the doctor’s 
medical school, his internship, his residency, and the 
computer will spit out fi ve names that have those three 
correlates, and then from those we can usually fi gure out 
which one is going to be the expert for the other side. 
And the defendants do that also. 

And I have had many trials where the defendant has a 
porter come in carrying boxes of transcripts of testimony 
of my expert, and they know what he’s said and where 
he’s testifi ed before. 

And we are also precluded from asking the expert 
questions if we don’t disclose what his position is. And 
we have to disclose that beforehand. So they are getting 
practically everything they need. And if they don’t get 
enough in my 3101(d) statement, they go to the court and 
they say, “We either want to preclude him from offering 
anything else, or we want more information.” 

And there are cases now where you have to provide 
every publication that the person has ever given. So as a 
practical matter, they are getting all those things. And I 
agree with Ed that there should be earlier resolution. And 
that’s one of my positions, that with earlier resolution 
everybody will save money. 

BIENSTOCK: Bruce, what about depositions? What 
about expert depositions? 

CLARK: The depositions are expensive. They delay the 
case. They require extra preparation. And we all know 
what they’re going to testify to anyway. 

I don’t think it’s a big secret when, you know, if a child 
is dropped on his head in the delivery room or the nurse 
ignores the patient when the patient says the baby is 
beginning to have seizures or something like that. So I 
think it rarely would benefi t. 

AMSLER: You know, I think it’s almost silly, it’s just 
like playing cards and saying, “I have a card that’s 
somewhere between a 4 and a 6, and you’ve got to guess 
what it is.”

Now, if everybody knows what it is, what are we 
really doing here as lawyers, as rational beings? Is this 
really what we want to be doing? If everybody is using 
computer programs to guess who the other expert is, why 
don’t we just say, “This is my expert”? 

CLARK: That’s what I do. 
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I’ve seen that happen many times, and that’s the 
underside of trial law, that people get intimidated and 
people get threatened. Sometimes it works. 

WALTMAN: I will say again, for all the discussion that 
takes place about wanting to maintain the judicial system 
and respecting the tenets of the judicial system, it remains 
amazing to me that you can’t take the deposition of the 
other party’s experts. 

IV. Reducing Cost Associated with Physician’s 
Authority to Consent to Settlement 

CLARK: Well, I think leading into from what we’ve 
said, one of the reasons that medical malpractice is 
as expensive as it is—and I will not grant that it’s as 
expensive as Susan says. I think that we don’t have 
complete disclosure of what the real fi nances are of the 
fi eld. And I would like to know how much profi t the 
Medical Liability Mutual Company is making, or—

AMSLER: I’d love to answer that one (laughing). The 
answer is zero. Absolutely zero. 

In fact, recently, with the rate freeze and everything else, 
our surplus, which is the money that we need beyond 
the reserves that we have to pay claims—a surplus is a 
rainy-day fund by which the industry judges the fi nancial 
security of insurance companies—has been diminished 
from $1.5 billion down to $275 million, as the net result of 
reserve increases, assessments put on by the state, and the 
failure of the state to permit adequate rate increases. 

So the fact of the matter is Medical Liability Mutual is a 
mutual insurance company owned by its insureds. If they 
ever made a profi t, it goes back to them via dividends. 
They are not making any profi t, and they’re not designed 
to make a profi t. Every rate request that’s put into the 
Insurance Department is put in on the basis of the 
ultimate claim’s costs minus the investment income that’s 
intended to be derived during the course that the money 
is held. 

Medical Liability Mutual is not a profi t-making 
company. There are no large profi t-making companies, 
no commercial carriers which write that business in this 
state. And there’s a reason for that. It’s because it’s not a 
profi t-making business. You don’t have AIG, you don’t 
have Aetna. You don’t have profi t-making companies in 
this state because historically profi t can’t be made in it. 

So, I’m glad to respond to that. I think that any argument 
that this is a profi table business is fallacious on its face 
and it shouldn’t be discussed, in terms of dealing with 
this problem and this issue. 

WALTMAN: I fi nd that often when we have the debate 
about the costs of the medical malpractice system, people 

a complete surprise. Mr. Clark should be precluded from 
proving this theory of liability.” 

And I’ve seen it happen. If you have not given adequate 
notice of what your theory of liability is, the defendant 
wins his motion to preclude you. 

And as I said, as a practical matter, everybody knows 
who the expert is going to be. So we don’t need new 
law for that. The law has been evolving. Initially, in the 
Jasopersaud case, you were protected from disclosing 
anything that would lead to the identity of the expert. 
Now there’s an Alleyne case which says you have to 
disclose every writing that your expert has ever done. So 
if you disclose 10 articles and they all have one person 
in common, there’s the expert. And if the computer 
program doesn’t work, then you do it the other way. 

So you really don’t need that at this point. It would 
just delay things more. It would make things more 
cumbersome. 

WALTMAN: I have sat through this discussion before, 
and I appreciate the fact that you can glean what the 
arguments and theories are and that the plaintiff can be 
penalized if he or she doesn’t put those theories forward. 
It is just an “interesting” aspect of the State’s judicial 
system that you cannot take the deposition of the other 
party’s expert in order to learn more about the theories 
behind a claim. 

BIENSTOCK: Bruce, Ed says that the original purpose 
of this was to protect the physician, the testifying expert 
physician from retaliation on the part of his peers, and 
that that’s long gone because the identity is there. Is that 
your sense as well, that that idea of protecting the doctor 
from being viewed as a rat is no longer operative? 

CLARK: I don’t think it’s no longer operative. And 
the way I overcome that is I try to get experts who are 
invulnerable to pressure. I don’t ask for a doctor who’s 
just completed his residency and is in his fi rst position 
after he’s become a specialist, because nobody is going 
to go to him. Or I don’t go to the doctor who relies on 
referrals from people like the doctor I’m suing. 

I have experienced it bitterly where my expert has been 
reached or intimidated from testifying. It’s happened 
enough that I have developed defensive postures against 
it. 

So there is a reason to do that, but we get around it 
by getting people who are very well qualifi ed or who 
are retired and who cannot have their position taken 
away from them, who will not have the chief of their 
department come up to them and say, “Did I hear that 
you’re testifying against Dr. So-and-So? You know, that’s 
not going to be very good for your career.” 
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are also reporting functions. And it’s also at HMOs and 
for hospital privileges. All of these organizations have 
to be reported to if you’ve had a malpractice case, a 
malpractice settlement, or a malpractice judgment. 

So it’s not just the National Practitioner Data Bank, it’s 
this transparency across the board. Basically driven 
by consumer interests: they want to know: “has my 
physician been sued?” Consumers, or those who establish 
these laws, assume a correlation between malpractice 
litigation and bad medical practice, this may not 
necessarily be the case, but that’s the correlation which 
patients often draw, and that’s what drives this sort of 
legislation. 

The unintended consequences of that is a reluctance by 
physicians and hospitals to consent to settle these cases. 
But on the other hand, you have to look at it from their 
perspective. These are professionals who have trained 
for years. And they truly believe—and they’re often 
in actions wherein they truly believe they did nothing 
wrong. 

Now, that doesn’t mean they may not ultimately lose the 
case, because it’s a jury system. But they truly believe 
they did nothing wrong, and they want their day in 
court. And they’ve paid their premiums to have that day 
in court, and they want that day in court. Just as your 
clients, the injured patients, want their day in court, the 
defendant wants their day in court. 

And I think that in many cases—in our situation, we’re 
a physician-owned company, you’re in a position where 
if the company feels that it’s a case to settle, usually the 
physicians will understand why ultimately that the case 
should be settled. Because, the physicians will reason 
with one another. 

I think that the genesis of the no-consent requirement 
was really from commercial carriers who were doing it 
for expediency’s sake and economics’ sake. Which, you 
know, even with large litigation, that’s not usually the 
case, and that’s not part of the claims philosophy of our 
company. You pay on cases that have liability and the 
cases that indicate departures from standard of care with 
causation. 

So it’s put us through a great deal more effort and an 
educational process with our insureds. But it is one of 
the side effects of the National Practitioner Data Bank 
and all of these levels of transparency. And the chances 
of changing that are slim and none, because they’re in so 
many levels of government, from what I see. 

WALTMAN: Ed, my understanding is that you offer 
policies that provide a slight discount in premiums 

will say, let’s look hard at what the insurance companies 
are doing, maybe they’re making too much money. 

However, most hospitals in New York State are not 
covered by commercial insurance because it isn’t 
available to them at any reasonable price or perhaps not 
available at all. They therefore have established self-
insured trusts or captive insurance companies. Under 
those arrangements, and similar to what Ed described 
with respect to his company, if there is any extra money, 
it would go back to the hospitals. So, the concern that 
insurance companies are somehow making too much 
money or requiring excess reserves shouldn’t arise in 
New York State. 

CLARK: Well, we’ve been talking about costs of 
litigation, and litigation is expensive for both sides. The 
way the malpractice law is structured in New York State 
at this time is if a doctor settles or loses any combination 
of two cases, this goes onto the data bank, and patients 
can access what the doctor’s record has been. 

So the doctor—and in many of the cases, in most of the 
cases, my understanding is the doctor has the right to 
refuse to consent to a settlement. So what happens is the 
doctor says, “If I settle this case, my name is going to go 
onto a data bank, and it’s going to hit me in the wallet 
because patients are not going to come to me when they 
see I’ve had three lawsuits against me that I’ve settled.” 

So I think what would expedite cases infi nitely would be 
to eliminate that provision of the law that says doctors 
have to report and doctors’ names go into a data bank if 
they settle cases. Let it be if they lose cases. 

I have cases—right now I’ve been dealing with a client 
who has a potential multimillion-dollar case, and his 
house is being foreclosed on right now. I can’t call you 
up and say, “Ed, you know, you’re going to owe a lot of 
money on this case.” My experience is you just don’t pay 
until you’ve had all the disclosure, and then the doctor is 
going to say, “I’m not going to do that, I want the hospital 
to pay.” 

So this case that you could probably settle for half the 
value at this point, you will not be able to because the 
doctor will not consent at this point. So I will then take 
the case to trial, and instead of settling it for a million 
dollars now, I’ll get a $3 million verdict. And just because 
of the exigencies of the doctors having to disclose and be 
reported on cases that he or she has lost. 

AMSLER: I think Bruce makes a valid point to an extent. 
I think one of the unintended consequences of these 
levels of transparency of malpractice litigation—and they 
include, at the national level, the National Practitioner 
Data Bank. And then there’s the state level where there 
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Instead, the limited hit they get, the limited hit to their 
reputation is all that they feel, so there’s no harm in 
going to trial and losing. There may be some harm; I’m 
exaggerating. But they’re not feeling the costs—those are 
passed through the insurance company—and so they 
can be less reasonable than they ordinarily would be in 
deciding whether to settle a medical malpractice claim. 

And that cycles through further, in that their very 
premiums aren’t related to any kind of market 
mechanisms. The insurance companies are kind of state-
sponsored or mutuals that there’s no profi t margin in. The 
rates are set by the state. The physician’s practices don’t 
affect his insurance rate. 

So there isn’t the kind of push-back onto doctors that you 
might ordinarily see from the insurance companies that 
said, “Look, if you don’t straighten out XYZ, we’re going 
to increase your rate by 20 percent.” Or, “If you do ABC, 
you’ll get a 40 percent cut.” None of those mechanisms 
seem to be working in a way where the insurance 
companies look to save costs by pushing back onto the 
doctors. 

Is that observation accurate? 

AMSLER: Marty, let me—to an extent, perhaps. But let 
me give you some examples so that you’ll understand 
how the system works. 

We write physicians who practice good medicine, and we 
have peer review. If we have an insured that has multiple 
claims, for example, and we bring that physician in, we 
may fi nd that he practices in a high-risk specialty in a 
high-risk position in a high-risk hospital. In which case 
we continue to insure that individual at normal rates. The 
view of this mutual has always been a broader view than 
just a commercial carrier. 

On the other hand, if we bring a physician in that has 
multiple cases and we fi nd that his standards of practice 
or her standards of practice are all below what we 
consider good medical practice, we will non-renew that 
physician. We can’t cancel them, under state regulation, 
we have to non-renew. Which means the next common 
anniversary date, which is July 1 of a given year, that 
physician is non-renewed. 

If that physician cannot fi nd cover in the voluntary 
market—in other words, by going to one of the other 
insurers—they have to be insured with the Medical 
Malpractice Pool. Now, the Medical Malpractice Pool, 
ironically, is comprised of a pool of all the insurance 
carriers who write this risk inside the State of New York, 
and their exposure is based upon their market share. 

So we have approximately, let’s say, 50 percent of the 
market inside New York. If we decline to write a given 

for physicians willing to waive the right to consent to 
settlement. 

AMSLER: Yes, a few percentage points to waive the 
consent. 

We were required to offer that by the Insurance 
Department. There’s never been any actuarial showing 
that waiving a consent-to-settle provision in a policy 
saves any money, but we were required to do that by the 
Insurance Department many years ago. 

Very few doctors will accept that policy because they 
want to be able to control their litigation. 

WALTMAN: One of the corollary questions is how deep 
would the discount need to be to get doctors to waive 
their right to consent to settlement. 

AMSLER: Well, the diffi culty with that, I think there’s 
no question, you could say there may be a 90 percent 
discount—but that’s not really the answer, because the 
discount has to be related to some actuarial savings that 
you could document as a result. And nobody has been 
able to document savings as a result of it. 

I mean, the discount which is offered now is just 
arbitrarily set by the Department in an attempt, many 
years ago, to incentivize its use and it requires all carriers 
who write this business inside the state to have it. 

WALTMAN: I note that Greater New York Hospital 
Association offers a program to its hospitals that trains 
individual health-care workers how to talk with patients 
who have experienced an adverse outcome in order to 
provide full disclosure regarding the event, a meaningful 
apology, and an early offer of compensation, where 
appropriate. 

CLARK: Right. The offer and disclosure policy that if 
you go to a patient and say, “We’ve made a mistake, you 
were injured, we would like to give you X dollars.” More 
often than not, the patient will accept that and will not go 
to an attorney afterwards. 

WALTMAN: Yes, it’s sooner in the process than the claim 
stage. So it may eliminate the need for patients to ever 
name a physician. 

A lot of hospitals are working on this approach and see 
the value as it relates to adverse events in general. 

BIENSTOCK: It sounds to me like one common theme 
that I’m hearing is the market mechanisms on the 
insurance side aren’t necessarily working the way that 
they should. So that physicians, for instance, face no 
penalty for refusing to settle, when, if the money was 
coming out-of-pocket, you know, they’d be settling on 
Day 1 or on Day 30. 
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Yet, patient safety experts say that a culture of blame 
undermines the ability of providers to improve care. 
Thus, there is a disconnect between the judicial system, 
which by defi nition determines and assigns fault or 
blame, and what safety experts say it takes to create 
a culture of safety within a health care setting so that 
people will come forward and discuss errors and systems 
and behavior can be improved. 

That was the underpinning of the Institute of Medicine’s 
1999 report: in order to improve patient safety, providers 
should create a culture of safety in which individuals 
don’t get blamed for their actions. The judicial system 
does exactly the opposite. I recognize that the assignment 
of blame is at the core of the current judicial system, 
but that approach undermines some of the efforts of 
hospitals to improve care. Similarly, as you suggest, the 
requirement that physicians report settlements to the data 
bank can undermine the ability to enter early settlements. 

CLARK: Well, the larger question is how can medical care 
be improved across the board. And we’re addressing that 
right now with the health care legislation that’s going on 
in Washington. 

One of the major areas is medical fraud that doesn’t 
involve patients or plaintiff’s lawyers but the doctors 
themselves who own the MRI facility or who own the 
hospital or who own the clinic or who own the sonogram 
machine and who are billing—doing these procedures 
in a hundred percent of their patients and overcharging. 
And the New England Journal of Medicine has documented 
how much fraud there is within the medical fi eld. 

On June 9th in The New Yorker, Dr. Atul Gawande writes 
a wonderful article about how medical costs in McAllen, 
Texas, are twice what they are at the Mayo Clinic because 
the doctors own all the facilities. 

I just wanted to respond to something that Susan had 
said, or make an observation about Susan’s focus on 
improving quality of care as a means of reducing medical 
malpractice and medical malpractice costs, which I think 
is a special focus of hers. 

BIENSTOCK: And just to make the observation that 
hospitals are the one area where the two kind of come 
together in a fi nancial and practical way. The hospitals 
are paying for their medical malpractice costs and they’re 
providing care. 

Certainly the physicians are in hospitals too, and the 
hospitals don’t necessarily control the action of the 
physicians. But when you’ve got that commonality where 
you’re actually providing the care and you’re paying for 
the costs of the malpractice, you’re immediately focused 

physician because of that physician’s standards of 
practice and that physician goes into the pool, we are 
exposed to 50 percent of the exposure for that physician. 
That’s the irony of it. 

The reality, however, is that in terms of cost, the medical 
malpractice pool rates are approximately 300 percent 
higher than are the rates that are established by the 
Superintendent of Insurance for the regular voluntary 
market. 

And the other aspect of it is that the voluntary market 
is burdened not only with those exposures but with 
exposures that they don’t write. For example, we don’t 
write adult-care facilities, but adult-care facilities can get 
insured in the medical malpractice insurance pool and we 
are exposed to that as well. 

So, we have a lot of exposures out there which are 
dictated by regulation and by statute which are not 
voluntary exposures that the company takes on. 

So yes, physicians who have been canceled can get 
insurance through the Medical Malpractice Pool, and 
the Medical Malpractice Pool is obligated to write them. 
They cannot turn them down. So the cover is there, but it 
is much more expensive. 

CLARK: This is a wonderful example of how bad 
medical practice results in disciplining doctors, getting 
them out of the fi eld. If the doctor has to pay 300 percent 
of his premium, he’s going to be encouraged to leave the 
practice of medicine or go take a job someplace else. 

AMSLER: You know, I tend to agree. But the reality of it 
is that we’re doing indirectly what we should be doing 
directly. 

I don’t think that we should be using medical malpractice 
insurance or professional liability insurance to determine 
the competence of physicians. I think that’s a job for 
somebody who has the experience, capability and 
capacity to make those determinations for the health care 
of the people in this state, not the malpractice insurance 
industry. 

WALTMAN: I’d like to make a comment related to your 
point that the requirement to report settlements actually 
deters physicians from the desired goal settling. That 
is absolutely true in some cases. But I’d like to point 
out how the system as a whole acts as a deterrent to 
improving provider behavior.

One of the goals of the medical malpractice system, as 
well as the judicial system at large, is to deter unsafe 
conduct.
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Bruce, you know what that feels like after two days on 
the stand. It is not a pleasant experience to have your 
entire professional capacity come into question. And 
anybody who’s been through that once does not want to 
go through it twice. 

So I think the physicians that I deal with and I see, 
very rarely do I see a fi nancial motivation for their 
determination as to whether to settle a case or not to settle 
a case or how to proceed in terms of their practice of 
medicine. 

BIENSTOCK: I would agree with you. And I think 
physicians are doing their best. 

But there is that distinction. It’s personal, it’s not 
just business. And in a certain way, personal is more 
important. But when you think of it as business, 
there’s much more money involved and there are more 
institutional reforms that might go on. 

So, you know, Susan is sitting there thinking about how 
do we make hospitals as institutions more responsive to 
medical malpractice problems. And she sits there and I 
assume she’s got, I know she’s got access to people at the 
hospitals who sit there and worry about this day in, day 
out, because it goes directly to their bottom lines. 

And it’s a very different worry than the physician who 
can’t sleep at night, and it affects you in different ways. 
But I think the drive that comes from the bottom line 
sometimes produces different results—maybe better 
results—than even sleepless nights do. 

V. No-Fault Insurance for Neurologically 
Impaired Newborns

WALTMAN: As we have looked at the costs that are 
being incurred by hospitals in particular, we have focused 
heavily on the fact that approximately 35 to 50 percent of 
the costs of our medical malpractice coverage relates to 
coverage of obstetric services, a percentage that includes 
both coverage costs and the direct costs of certain 
settlements or awards. I bother to reference the direct 
costs of settlements and recoveries because, while many 
of our members carry forms of coverage, for some of our 
members, the cost of a settlement or recovery falls directly 
to their bottom line, particularly in the case of very large 
recoveries and settlements. 

As stated, we have found that 35 to 50 percent of 
hospitals’ medical malpractice costs relate to coverage 
of their obstetrics services and more particularly to cases 
involving neurologically impaired newborns and the 
costs associated with the care that they require. 

At the same time, our members point to studies that 
demonstrate that many of the adverse outcomes 

and incentivized to provide care in a way that doesn’t 
increase malpractice costs. 

Whereas on the physician side, there’s a very strong 
disconnect between the costs of malpractice and their 
actual practice. That’s not to say physicians aren’t doing 
their best to provide the top quality of care. But there’s a 
very strong disconnect. 

If a physician gets sued, it’s very annoying, but he’s not 
paying out that $1.3 million; it’s MLMIC that’s doing it. 
And there’s a lag, a very long lag between those practices 
and their bottom line. And, you know, I think that there’s 
a kind of market disconnect within that insurance market 
that doesn’t exist for the hospitals. 

I think it would be much better if hospitals could get 
commercial insurance and would have access to that. 
But it is forcing the hospitals to say, “Hey, guys, wait 
a minute, we need to do our stuff better and improve 
quality and not do the things that get us sued for medical 
malpractice, because we can’t afford it.” 

And that’s, I think, a good dynamic that we’ve got, but 
it only covers the hospital side of the equation. And it’s 
a complicated interplay, because the physicians are the 
ones who are providing the treatment. 

So I just thought that was very interesting. 

AMSLER: To comment on that, Marty, if I can, I think 
it’s an error to look at this totally in terms of fi nancial 
incentives and in terms of what the physician—how 
much his malpractice insurance costs as it relates to the 
care and treatment that he renders or she renders. 

Representing physicians over the years and even seeing 
them now in this capacity as an insurance company, 
these physicians out there, when they get sued, it’s a 
sleepless-night event for them. 

The relationship of physician/patient is not only a quasi-
fi duciary relationship, it’s one of trust and confi dence. 
And there’s a degree of pride and professionalism that 
they have. They don’t decide what to do for a patient 
or what not to do for a patient on the basis of their 
malpractice premiums or their fi nancials. 

I recognize Bruce’s point about that, but most of our 
malpractice cases aren’t driven by unnecessary tests or 
ordering of tests to inure to the doctor’s fi nancial benefi t. 

And these good physicians who get sued and they go 
through trial—and even when they win the case, they 
haven’t won anything. They just go back to practice the 
next day, after the Sturm und Drang of an entire six-or-
seven-year period of being a defendant in a malpractice. 
If you’ve ever been cross-examined by somebody like 
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approach in order to eliminate the unnecessary costs of 
litigation. In addition, we underscore that the no-fault 
approach will compensate injured individuals more 
quickly and with more certainty. And, as stated, it should 
go hand in hand with our trying to address all of the 
adverse events that we can. 

AMSLER: I would comment that I agree with Susan, 
neurologically impaired infants are a signifi cant cost 
driver of our system. And it’s an area where there’s “thin 
medicine” associating many of these cases with hypoxia 
or anoxia or intrapartum events and/or prematurity. 

And as we should look at these infants, we say: What 
kind of a job are we doing as a society in terms of 
compensating them, in terms of taking care of them? 
On one hand we might have an infant that has a genetic 
defect or is premature without any negligence and has the 
same disabilities as someone who has a claim that goes 
before a jury, and we say society compensates them at 
X. And then we have the one that goes through the jury 
system and fault is found, and society compensates them 
at Y because of the funding that’s available—ultimately 
from hospitals, mainly. 

And you have to question whether or not that is the best 
way to be compensating these infants. Is that the way we 
want to be doing it, to be associating fault for some of 
them and no fault for others and compensating them at 
different levels? 

And, once again, are we being effi cient and timely in 
terms of compensation to these infants? They are a 
huge driver of our losses, and yet at the same time most 
obstetricians will tell us that, although—admittedly, 
we don’t have this problem down to an irreducible 
minimum. It’s the efforts by Susan and the hospitals and 
physicians and obstetricians who are attempting to get all 
of these cases down to an irreducible minimum. 

But even when you get it down to an irreducible 
minimum, we will still have neurologically impaired 
infants for which we will have a contest of experts 
where one says there’s fault and one says there’s not. 
Very diffi cult cases to win as a defendant, as you might 
imagine. The sympathy for these infants is monumental 
inside a courtroom and before the jury. And the damages 
awarded for future medical, future expenses are again 
horrendous. 

And see what it does to the system. It causes a collateral 
exposure factor where you not only have the obstetrician 
sued, but you have the obstetrician’s group sued, you 
have his or her partners sued, you have anesthesiologists 
sued, you have the neonatologists sued. And beyond that, 
we go into the hospital, which becomes a deep pocket for 
this exposure. 

involving neurologically impaired newborns are not 
sensitive to medical interventions that exist today, citing 
articles, for example, that have been written by Karin 
Nelson at the National Institutes for Health. 

Those facts have led us to take the position that there 
should be a better, fairer way to address the costs 
of caring for these individuals, beginning with the 
creation of a no-fault compensation fund. Under that 
model, payments would be made without needing 
to determine negligence or perhaps even causation. 
Instead, individuals with certain defi ned injuries would 
be qualifi ed for coverage by the fund. We would thus be 
eliminating from the system what former Superintendent 
of Insurance Dinallo calls “frictional” or litigation costs 
and potentially providing compensation to a broader 
array of individuals with injuries. 

The no-fault approach reduces the costs of medical 
malpractice coverage in two ways. First, as stated, it 
eliminates the frictional costs from the system. Second, 
depending on how it’s fi nanced, it also can spread the 
cost of caring for individuals with qualifying injuries 
across a broader portion of society as opposed to 
imposing those costs only on the providers delivering 
obstetrical care. The latter point, namely, sharing the costs 
of care, is important in light of the studies that indicate 
that providers are not able to change most of the adverse 
outcomes involving neurological impairment. 

Having said that, I fi rmly believe that what must go 
hand in hand with a no-fault fund approach is a very 
concentrated effort on the part of providers to reduce 
those adverse events that are subject to intervention. In 
this regard, GNYHA, together with the United Hospital 
Fund, is in the midst of a very large perinatal safety 
collaborative involving many of its member hospitals, 
which focuses on developing clinical guidelines as 
well as structures within our institutions that support 
perinatal safety—both because it’s the right thing to do 
and because the area drives a great deal of our medical 
malpractice costs. 

I recognize that some people react negatively to the 
idea of a no-fault approach. We therefore also support a 
variation of a neurologically impaired newborn fund that 
allows cases to go through the judicial system. However, 
once there is a determination of responsibility through 
a settlement or an award, payments for the individual’s 
future medical care would be made from a medical 
indemnity fund rather than by the provider’s medical 
malpractice coverage. 

Thus, there are two variations of funds that can address 
these enormous costs that are currently borne only by 
the health care system. We would prefer the no-fault 
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medical practice. And yet at the same time I’ve seen 
nothing but increases in frequency and increases in 
severity of claims. So obviously it’s not working. 

If this system truly is a deterrent to bad medical practice, 
it assumes that physicians are going to practice bad 
medicine unless there is a malpractice system to deter it. I 
don’t think empirically we can demonstrate that. 

And it’s not so much the abandonment of the patient. 
How many times have we seen these cases evolve from 
two different experts disagreeing as to what a fetal heart 
monitor strip reads? And when you have an expert for 
a plaintiff and the sympathy factor involved in front 
of a jury over that, it’s very, very diffi cult to win a 
neurologically impaired infant case. 

And yet it’s not a case of absolute black-and-white 
negligence where the patient’s been abandoned, the 
infant’s been abandoned on the mother’s breast. These are 
cases where we have rational beings disagreeing about 
what a medical test reads, and we leave it up to a jury 
to make a determination as to whether or not there was 
negligence. 

I submit to you that if you had a system where you could 
compensate these people, as Susan points out, these 
infants, no matter what that fetal heart strip read, whether 
you agree with this expert or you agree with that expert, I 
think that infant is better served under that system. 

CLARK: Well, hopefully we’re going to have universal 
healthcare so that these infants, along with everybody 
else in our society, or at least all other infants, will get 
good medical care for the rest of their lives. 

You can’t expect the medical malpractice system to be 
a cure-all for the entire system when you’ve got places 
like this McAllen, Texas, that Dr. Gawande writes about, 
where malpractice is not an issue. There is no malpractice 
litigation in Texas, and yet they have the highest medical 
costs in the country and probably in the world because 
the doctors are benefi ting, they are profi ting from factors 
that don’t necessarily result in benefi ts to the patient. 

He gives an example of one doctor who takes out every 
gallbladder even though the gallbladders don’t need, in 
most of the cases, to be removed. But he gets $1,500 or 
whatever it is per operation. And it’s not to the patient’s 
benefi t. 

WALTMAN: I’d like to go back to the fact that such a 
large portion of the medical malpractice costs are related 
to OB services. I emphasize that it is absolutely our 
position that individuals with neurological impairments 
should be compensated or covered in some way; we 
are very interested in ensuring that their needs are met. 

Because when you have the Appellate Division 
sustaining $8 million, $9 million for neurologically 
impaired infants in terms of damages, most obstetricians 
carry $1.3 million in primary coverage and maybe a 
million dollars in excess, and so that’s all that’s available. 
So you have this bleed over into codefendants, into 
hospitals as a deep pocket. 

And the parents of these infants who go through this 
process that takes years and years and years, even after 
the awards are determined and the money is paid, one 
has to ask: has that infant’s life appreciably changed as a 
result of the monetary award? Sure, there’s some change. 
But could it have been done in a more equitable fashion: 
more infants on a broader scale and in a more timely 
fashion? You have to ask that question. 

CLARK: Very often the awards are commensurate with 
the horrible practice that results in the child’s injury. 
And I feel sorry for the anesthesiologists and the other 
doctors who get sued, but I see it from the point of view 
of the child and her family, how not only is the child 
imprisoned in a useless body for the rest of her life, 
but the family is imprisoned because that child has the 
disability. And everybody’s life, from the parents to the 
grandparents to the siblings to the descendants of the 
siblings, are all affected. And it just cries out for a large 
compensation if there has been negligence. 

I just settled a case where the father had a video camera 
running for the entire period, 45 minutes after the child 
was born up until the child essentially died on the 
mother’s breast, and after the mother had said to the 
nurse, “He seems to be twitching.” The child was seizing, 
and the nurse left for 11 minutes. 

When you see a situation like that, which is so egregious, 
it just cries out for some sort of punishment and 
compensation. And I know we don’t allow for punitive 
damages, but what has happened to this child demands 
compensation. And he needs benefi ts for the rest of his 
life that other kids won’t have. 

Our country is 16th in the world in infant mortality. 
We’re behind Third World countries in protecting the 
health of our newborns, and that shouldn’t be. Let’s 
eliminate the medical malpractice by eliminating bad 
malpractice. 

AMSLER: Well, if I thought that the medical malpractice 
system in which we practice, in which our physicians 
practice, was truly resulting in better care for patients, I 
would agree with Mr. Clark. 

But for as long I’ve been involved in this, over 30 years, 
I’ve heard that this is a great deterrent, our system is a 
great deterrent for bad medical practice and improves 
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CLARK: What happens is that fi rst there’s a decision by 
the judge. And one of the earliest cases I had, the trial 
judge reduced a $900,000 verdict to $750,000. Then the 
case was appealed, and the appellate court reduced the 
$750,000 to $300, 000. 

I’ve had dozens of multimillion-dollar verdicts, and I can 
think of one that was not reduced when it got before the 
Appellate Division. So there is a control that is asserted. 

VI. Caps on Damages for Pain and Suffering
AMSLER: You know, caps have been bandied about for 
years. In 1975, during one of our early malpractice crises 
in this country, one of the few states that approved a cap 
on pain and suffering was California. And they had a cap 
at $250,000 as part of their MICRA bill and have had that 
cap since that time. 

And now there are about 30 states now that have caps 
in one form or another: overall caps, pain and suffering 
caps, whatever. These are parameters which damage 
awards are not allowed to exceed. 

And I think it’s important that we discuss that, and I 
think it’s important for this reason. The major elements 
of damage in most of these cases nowadays are not pain 
and suffering, I think they’re fi nancial damages. They’re 
future medical costs, they’re future loss of earnings. When 
you look at a neurologically impaired infant, that’s the 
case. 

But yet we have the aspect of “pain and suffering” 
which is, you know, truly in the eyes of the jury—as 
controlled by the Appellate Division and the trial judge, 
admittedly—but it’s been ever-increasing. In other words, 
that amount which is sustainable for pain and suffering. 

And so when you say a cap on pain and suffering, let’s 
say for argument’s sake we have a cap of $250,000 as in 
California. The rates for malpractice insurance are less 
than half of what they are in New York in California now. 
Certainly the trends in terms of tort exposure and tort 
liability in California are probably more liberal than they 
are here in New York. 

So what has kept those rates down? You can’t make the 
argument that medical care is better in California. And 
really we have pretty much all of the tort reforms here in 
New York that MICRA has, with the exception of the cap 
on pain and suffering. 

So why is it that I think that a cap on pain and suffering 
really would have such a benefi cial effect in terms of 
severity of claim? And I think California documents—all 
the studies that document it indicate that it would reduce 
premiums. A study by Milliman indicates it’s a 24, 25 
percent reduction in premiums for physicians inside New 

But given what we understand regarding the science 
and limits of medicine today, provider behavior during 
the labor and delivery process is not the reason for the 
impairment in most of the cases. There’s no question that, 
as a society, we need to improve prenatal care and learn 
as much as we can about how to improve birth outcomes. 
But the point is to look at this as an area that’s driving 
nearly half of providers’ medical malpractice costs, yet 
the injuries involved are not, in most cases, caused by the 
negligence of those providers. We therefore must look 
at a broader, more equitable way to fund the care that 
neurologically impaired individuals need. 

I note that, as we looked at this area as part of the State’s 
Medical Malpractice Task Force review process, we 
realized that the State’s Medicaid program was already 
paying for the initial care—and sometimes the continuing 
care--of many of these individuals while they were 
waiting for their lawsuits to wend their way through 
the judicial system. We also learned that, following the 
resolution of the case, the local social service districts 
were not uniformly recouping the outlay of Medicaid 
dollars under the required third party recovery process. 
Thus, in some cases, plaintiffs experienced double 
recoveries for their injuries—once from the State’s 
Medicaid program and again from the defendants. My 
point is that perhaps creating a funding mechanism that 
builds upon the Medicaid payments and benefi ts that 
have already been devoted to caring for some of these 
patients might be a strong start in terms of developing 
alternative coverage for their care. 

I emphasize that I absolutely support that there be 
coverage for these individuals. But, we must focus on 
the fact that the costs of these very large cases—and it’s 
the severity of cases that drives our medical malpractice 
costs, not the frequency of claims--directly affect hospital 
bottom lines. When it comes to big awards, studies 
indicate that one of the best predictors of whether 
there’s a large recovery in a case is the degree of 
disability suffered by the plaintiff, not whether there is 
negligence. Nowhere is that more true than in the area of 
neurologically impaired newborns. 

I therefore think that, as we look at ways to reduce the 
costs of the medical malpractice system, how to fairly 
and properly fund the care needed by neurologically 
impaired newborns should be at the top of the list. 

CLARK: You know, what happens in cases that go to 
verdict is that after the jury makes a determination, a 
motion is made to the trial judge saying this verdict is 
excessive. The defendants make a motion, if the plaintiffs 
win, saying the verdict is excessive and there are legal 
errors that should throw out the entire thing. That trial 
judge may reduce the verdict. 
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And that’s what happens in California. These cases 
move much more quickly, they move much faster, they 
save some money on pain and suffering, depending 
upon what the case is, as they lose some money when it 
becomes a fl oor as opposed to a ceiling. But the reality is 
that the cases of liability can move much faster because 
there’s nothing left for a jury to make a determination on. 

If it is a case where there’s signifi cant damage, you’re 
going to pay the $250,000, and you don’t have to go 
through to a jury to make an award. And plaintiff’s 
counsel is comfortable with the predictability of the future 
economic losses and the capped capacity of the $250,000. 

So I think it’s been proven empirically to reduce rates, it’s 
been proven empirically to move cases faster. Of course, it 
has a downside. It has a downside in that you’re putting 
limitations on recovery. 

We have put limitations on tort recovery for years. 
In Workers’ Compensation we’ve put limitations on 
recovery. You know, there comes a time when society 
has to say enough is enough and we’re going to put 
limitations on recoveries. 

Because when you look at an injured patient and you 
say how much is enough, right now we’re relying on 
juries and subsequently Appellate Divisions to control 
that, which has been ever-increasing for the last 30 years 
at astronomical proportions. As I told you earlier, it 
wasn’t that long ago, four or fi ve years ago, six, where a 
neurologically impaired sustained verdict for an infant 
would be $4 million or $5 million. Now it’s $8 million or 
$9 million, and higher than that. 

So I think caps on pain and suffering have a synergistic 
effect on moving a case faster, making it predictable, 
getting it settled. It does have a limitation because it does 
preclude a higher damage award in certain circumstances. 
But I think it’s something that needs to be discussed. 

BIENSTOCK: Is it partly because there’s no objective 
measure to pain and suffering that you’re able to set a cap 
on it or that you’d need a cap on it? Because unlike a lost 
arm, there’s just no way to really measure the value of 
pain and suffering. 

AMSLER: The diffi culty with it is it’s extremely 
amorphous and it’s in the eye of the beholder. 

And so much of it depends upon the plaintiff and how 
they can express that to a jury. I mean many plaintiff’s 
attorneys have told me that their plaintiff is very stoic 
even though they have pain and suffering, but they 
can’t express that to a jury, so therefore the award is 
diminished. 

York. That’s really pretty much a reduction in claims 
costs. That’s what they’re saying, that claims costs are 
much less. 

I think a cap on pain and suffering has a synergistic effect 
on moving cases which is analogous to the structured 
settlement effect. One of the great things that came about 
for both plaintiffs and defendants was this whole idea of 
being able to purchase an annuity to provide for future 
costs for truly injured patients. If you knew what the life 
expectancy was, you purchased an annuity from a life 
carrier and they took the risk on the life expectancy. 

Any plaintiff’s attorney will argue a normal life 
expectancy for a damaged plaintiff, and the defendant 
is put in the position of arguing a less-than-normal life 
expectancy. But by purchasing an annuity, the life carrier 
takes that risk and they age that plaintiff and price the 
annuity accordingly. 

And you can argue with plaintiff’s counsel over the 
value of the future economic loss, the value of the future 
medical costs. But in reality, usually with experienced 
counsel you come to a conclusion as to what those values 
are. And they are available on a present-day value by 
purchasing an annuity through a life carrier who then 
assumes the risk of the life expectancy. 

So that’s a predictable loss. And I think that’s a 
valuable tool to getting these cases settled and having a 
predictable loss. 

Plaintiff’s counsel love it for a lot of good reasons. One, 
it prevents the spendthrift plaintiff from going out 
and spending the money on frivolous items and not 
protecting their future. And it protects their counsel 
in terms of their advice they give them and secures an 
income stream for the rest of their lives. 

Insurance companies love it for the obvious reason that 
it permits them to pay present-day values with someone 
else assuming the risk of a life. 

So if you can eliminate that aspect from the damages, the 
only thing that’s remaining is pain and suffering. And 
that’s really what the jury is going to evaluate and it’s 
unpredictable. 

If you cap that pain and suffering, unfortunately the 
cap becomes both a ceiling and a fl oor. Everybody will 
assume that their pain and suffering is worth $250,000 
and that will become a fl oor. And that’s the downside of 
it. 

But the upside of it is if you limited the pain and 
suffering to $250,000, then you have essentially—you’ve 
made all the damages in the case discernible, predictable, 
and made that case highly settleable. 
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In the end, I think we should be focusing on the broader 
considerations of the costs of the current medical 
malpractice system and better ways to apply those 
monies toward reducing adverse outcomes. 

VII. Disclosure of Physician Confl icts of Interest
CLARK: And this is my fi nal point. I think that there 
would be an interim solution that would not be all-
curative, but if doctors were required, as they are required 
to give informed consent to their patient, if one of the 
items that they had to tell the patient about is that “this 
facility that I’m sending you to, this ambulatory surgical 
care, happens to be owned by my wife,” it would 
discourage the doctor from having his own facility, and it 
would also discourage him in sending every procedure to 
his wife’s facility. 

So I think if there were required disclosure of confl icts 
of interest, it would cost nobody anything to do it. All 
it would take is the doctor would say, “It happens that I 
own 1/100th of this facility, and I’m telling you about it, 
you can make your choice whether to go there or not or 
stick with me as a physician,” and have the patient sign 
off on it. And then maybe allow that to be a subject of 
cross-examination if malpractice subsequently occurs and 
the allegation is the doctor did an unnecessary procedure 
that injured the patient. 

I think the disclosure of confl icts of interest will result in a 
lot fewer procedures that are unnecessary. And I think it’s 
paradoxical that if the doctors are not compensated, they 
will probably work less and practice better medicine. 

I also thought that early settlement is a way to contain 
medical expenses. In the beginning of my career, I worked 
for a law fi rm that defended cases for two different 
insurance companies. One of them would seek out the 
plaintiffs at the earliest stages, as soon as they knew 
what the case was about, and settle the case. The other 
insurance company would take everything to verdict. 
And the fi rst insurance company, to my observation, 
was paying about 50 percent of what the other one was, 
because they got rid of the cases in a hurry. 

And I think it’s incumbent upon—and I think it’s 
happening that we are starting to settle cases more early 
with the mediation process—that when the insurance 
company and the physicians realize that they’ve got a 
case of liability, mediation is initiated. And we all know 
that we want to settle the case, the plaintiff wants to settle 
the case, and cases are disposed of and medical costs are 
reduced. 

BIENSTOCK: My sense is there’s a consensus that if 
we can move the settlement process more quickly, both 
plaintiffs and defendants would benefi t. That there are—I 

On the other hand, you see plaintiffs who are not as stoic 
and can express it to the jury very well, and their awards 
are much higher. Whereas, internally, those people may 
be suffering the same amount of pain and suffering. 

So the eye of the beholder here is the jury. It’s how 
they behold the pain and suffering and what their 
life experiences have meant to that. So by putting an 
objective standard or at least an objective limitation on it, 
you’ve eliminated that aspect. 

CLARK: The trouble is that an objective limitation is not 
really objective. What it’s doing is arbitrarily saying that 
everybody in the world has a maximum of $250,000 in 
pain and suffering. And over and over again I see cases 
where somebody is disastrously injured. 

I represented a woman who’s now a physician who has 
to—every night she has to take out a prosthesis in her 
mouth that covers half her upper jaw. When she eats, 
food comes out of her nose because she doesn’t have the 
upper jaw. 

She has no fi nancial losses; she’s probably making a 
million dollars a year. But to compensate her for the 
pain and suffering that she has every day of her life, 
every hour of every day of her life, $250,000 is an insult. 
And to give her the same thing that you would give to 
somebody who has an elbow that doesn’t work as well as 
a newborn’s is unfair. 

You’re discriminating against the people who are really 
injured for the sake of some fi nancial consideration of 
some corporation that insures the doctors. 

WALTMAN: Whenever we have these conversations, 
there are always the examples that make you 
uncomfortable. And I respect that. There is of course 
always the very responsible plaintiff’s attorney who only 
brings meritorious cases or the case that seems to make 
the case for why there should not be a cap on pain and 
suffering. 

But we must go back to the fact that we need to 
undertake a balancing of competing priorities in 
discussions about health care costs. Therefore, if you able, 
through a cap on pain and suffering for example, reduce 
24 to 25 percent of the costs of medical malpractice 
coverage and there is a commitment to put those savings 
back into better quality care or broader health care 
coverage, I think it merits a very serious conversation. 

Unfortunately, what typically happens, depending on 
the mix of party affi liations and livelihoods, is that the 
conversation just stops. Ed commented that there are 
30 states with caps, and then you have all of these other 
states where you cannot even have a conversation about 
them. 
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carrier both sit down when the fi rst notice, the summons, 
is served, and then you’ve got to start your process of 
evaluating it. It’s a diffi cult process of evaluating, to get 
all the records, etc. 

But once you do that, I agree with Bruce when he says 
that mediation is effective. When we have experienced 
plaintiff’s counsel and we have control of the defense 
and it’s a case that we want to settle and we can sit down 
with an experienced mediator, we have had great results 
getting cases settled. Because it loses the posture of very 
high demands, very low offers. We get into a room with 
experienced plaintiff’s counsel, where they understand 
the value, we understand the value of the case, and these 
cases get moved. 

And we’ve done that without any legislation, without any 
regulation. We’ve done that on our own by cooperation 
among plaintiff’s counsel, by some very effective 
mediators, and cooperation from insurers. 

VIII. Concluding Remarks
WALTMAN: Marty, as you know from the State’s Medical 
Malpractice Task Force meetings, I always started and I 
guess ended with the statement that the most important 
thing we can do as providers is to provide safe care and 
reduce adverse outcomes. I don’t want to lose track of the 
responsibility that we, as providers, have. We are working 
hard to do that and are very cognizant of the areas on 
which we need to concentrate. 

At the same time, our current system for resolving 
disputes is unreasonably costly, and the nation is looking 
very hard at how to reduce the cost of health care. 

Therefore, we need to do what we can to try to improve 
the dispute resolution process and to reduce the costs of 
the system. That means that everyone needs to step back 
from the predictable political positions that we take. In 
the end, the health care system and our patients should be 
the focus, and we need to be open to changing the rules 
and the system for the benefi t of all of us. 

AMSLER: I just wanted to say, from my perspective, 
we’re dealing with the physician/patient relationship. 
And that’s a one-on-one relationship that society has 
always recognized. 

And the whole issue of malpractice and professional 
liability is an issue which has come between those two 
people, the physician and the patient, and it’s got an ever-
increasing presence in that relationship—everything from 
money, to reimbursement, to discussion, to discourse 
between the two of them, to the treatment that’s rendered. 
And we’ve got to do our best to minimize that, to 
minimize its presence in that relationship, the inherent 

wouldn’t want to call it wasted costs in the system, 
because I don’t want to criticize anyone, but there are 
costs that we could save in the system by moving up, you 
know, the settlements. And there are various proposals 
that have been built around that. 

And, you know, neither side is eager to give anything, 
so it’s hard to come up with a solution that doesn’t 
disadvantage one side or the other. But I think everyone’s 
agreed on let’s settle these things earlier rather than 
later; it saves money. And I think that’s a very valuable 
contribution. 

AMSLER: I don’t disagree with that at all. 

WALTMAN: Many of the hospitals with which I work 
subscribe to that approach and have undertaken a 
number of initiatives to encourage early resolutions, 
including, as indicated, training people to provide full 
disclosures, meaningful apologies, and early offers of 
compensation. It’s of course the right thing to do and it 
also has a favorable cost impact for the provider and the 
system. Many are also doing a more aggressive job of 
managing and moving claims more quickly. 

I refer back to some of the tools that can facilitate 
the decision-making or resolution process, such as 
expert depositions. While I don’t want to begin that 
conversation again, hospitals will say they sometimes 
need more information to make decisions regarding 
settlement offers. But they all are trying to identify ways 
to manage claims better, ensure fair payments, and 
reduce their costs. 

AMSLER: One of the struggles you have is the—I guess 
the category is “I’m sorry” legislation. Most states that 
have “I’m sorry” legislation have immunity attached 
to it. So it lets the provider—the hospital, the nurse, the 
physician, whomever—come in and express remorse, 
apology, sympathy, empathy, et cetera, and be immune 
from that coming out at the time of trial. 

If you do it without that, there’s going to be a natural 
reluctance on the part of a potential defendant to have 
these discussions. 

And I agree that early settlement is certainly indicated. 
One of the problems you have is just a basic—with 
HIPAA, with all the problems you have getting records, 
you have some basic hurdles to overcome: multiple 
codefendants, getting all the records, getting analysis, 
getting experts. These things take some time. And in 
fairness to both parties, they do take time.

The plaintiff has some time, assuming the statute of 
limitations isn’t at issue, they have some time to do 
their investigation. The defendants and the insurance 
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this from an individual perspective—doctor, patient, 
treatment, duty, breach, damages—and looking at this 
from a social perspective: what are our hospitals about, 
who’s bearing the ultimate costs of this, is there a more 
effi cient way of bearing these costs. 

And those are, I think, confl icting ways of looking at this 
that get you to very different results. And I’m not sure 
that that’s something that’s easily resolved. 

If you’re a patient who’s been victimized, you want a 
certain type of result to come out, you want to be paid 
for your damages. And you’re entitled to be, from that 
perspective. 

From a social perspective, it really doesn’t make that 
much sense that two neurologically impaired infants—
one who might have suffered from some element of 
malpractice, and one who didn’t—will be treated very 
differently through our compensation system. 

So two different ways of looking at it produce two very 
different results, and I’m not sure they can be resolved. 
But I think we did a lot to fl esh out those issues and some 
of the others. 
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sense of fault, the inherent sense of somebody doing 
something to someone as we exist in this increasing 
litigious climate. 

And anything that we can do, whether it’s mediation, 
whether it’s mandatory arbitration, whether it’s 
“I’m sorry” and immunity, things that will bring the 
physician/patient back to a relationship of trust and 
confi dence—as opposed to one in an adversarial position 
which is driven not only fi nancially but by impediments 
to that relationship—I think it will serve the bar well, and 
I think it will serve the physicians and the patients well. 

CLARK: I agree with Susan and Ed that our primary 
concern should be the welfare of the patients and to 
encourage the best medical practice that is possible. 

Malpractice is a very small element of the cost of medical 
care, maybe 1 percent overall. One of the problems is 
that when doctors have the profi t motive, that comes 
between them and the patient more than anything else. 
And in jurisdictions where they do not have malpractice 
anymore, the profi t motive is causing the doctors to do 
procedures that are unnecessary, to practice what has 
been called defensive medicine and blamed on us as 
attorneys, but we’re fi nding that defensive medicine 
turns out to be profi table medicine. 

And ultimately, hopefully, the whole medical system 
is going to be revamped where doctors do not have a 
fi nancial incentive to treat the patient but only to do the 
right thing and that the facilities will be made available 
for them to do the right thing. I think one of the biggest 
things is for doctors to not be private practitioners but 
to be members of corporations, where they’re getting 
paid by capitation rather than by what they do, paid per 
patient that they treat, encouraged to treat the patient at 
the earliest level, to do preventive medicine, prevent the 
cancers while they’re still coming out of the smokestack, 
to diagnose early before the costs of medical care escalate 
and when the things can be treated most effectively, as 
opposed to at the end when the patient is riddled with 
cancer and they get a quarter of a million dollars’ worth 
of radiation that probably isn’t going to do them any 
good. 

So what we’ve got to do is structure medical practice so 
that the patient’s interests are paramount and that there 
are not infl uences such as the doctor’s profi tability that 
enter into it. 

BIENSTOCK: I thought one interesting facet that kept 
reappearing was the difference between looking at 
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KORNREICH: Most importantly, I think the purpose 
is to have a free discussion and people should not be 
concerned because, as I promise you, nothing—and on 
the record, as saying that—nothing will be published if 
people don’t want it published, so we should relax in that 
regard. There’s a further opportunity for review.

Okay. Rebecca, why don’t you start, at least just 
explaining who you are, etc.

MARTIN: Sure. I’m Rebecca Martin. I’m the Health Care 
Fraud Coordinator in the United States Attorney’s Offi ce 
of the Southern District of New York.

CENAWOOD: Sean Cenawood. I’m the ACE Coordinator, 
Affi rmative Civil Enforcement Coordinator, for the United 
States Attorney’s Offi ce, Southern District of New York, 
and prior to that I held Becky’s position as Health Care 
Fraud Coordinator.

SHEEHAN: Jim Sheehan. I’m the Medicaid Inspector 
General for the State of New York.

THOMAS: I’m Mark Thomas with the Wilson Elser law 
fi rm in Albany. 

SMITH: I’m Marcia Smith and I’m a partner at Iseman, 
Cunningham, Riester & Hyde, which has offi ces in Albany 
and Poughkeepsie. I’m also an offi cer of the Health 
Law Section, and former Chair of the Fraud and Abuse 
Committee of the Health Law Section.

KORNREICH: I’m Ed Kornreich, Chair of the Health Law 
Section of the New York State Bar Association, incoming 
Chair. I think my term begins July 1. Heidi Wendel will 
join us.

We sent around a list of possible questions. They’re 
really intended as a starting point for discussion. OMIG 
is gracious enough to give us a work plan which is very, 
very helpful and, of course, the OIG on the Federal side 
has a work plan. You don’t get that, obviously, from 
the Department of Justice or any of the United States 
Attorneys’ Offi ces of which I’m aware, and for obvious 
reasons.

But if you could, Sean or Rebecca, what are your 
enforcement priorities at this time? Do you have 
enforcement priorities given the bulk of False Claims Act 
cases, you know, that are overwhelming you, I suspect, 
but just curious.

CENAWOOD: Well, unlike OMIG or HHS-OIG, we 
don’t really set out an agenda in terms of setting 
enforcement priorities. It’s more along the lines of what 
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KORNREICH: This is the New York State Bar 
Association Health Law Section discussion which we 
intend to include in the New York State Bar Association 
Health Law Journal. 

I understand everybody works for the Government and 
you don’t represent the Government and you’re not 
authorized to speak on behalf of the Government—.

SHEEHAN: I am.

KORNREICH: Oh, you are?

A Conversation About Fraud and Abuse
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directed to follow up. Generally, that’s not how our offi ce 
pursues cases. 

KORNREICH: For the record, Heidi Wendel has joined 
us. 

WENDEL: Hi.

KORNREICH: What is your title? I know you run the 
MFCU. Are you the director? 

WENDEL: Well, my title is Special Deputy Attorney 
General and Director of the Medicaid Fraud Control Unit. 
So it’s like twofold.

KORNREICH: We were just discussing enforcement 
priorities, and you mentioned, Sean, an issue I’m going 
to come back to, which is DOJ’s involvement. We don’t 
necessarily understand that process. When DOJ’s 
involved on a national issue, what is their role vis-à-vis 
the local offi ce?

CENAWOOD: Generally speaking, when DOJ has one 
of these initiatives, they provide us with information, 
often through data mining and then we’re tasked with 
investigating it as we would any other case that comes in.  
Since these are priorities that are set at a national level, 
the cases have somewhat greater oversight from DOJ in 
D.C. because they’re doing this nationwide and they’re 
trying to establish a certain uniformity across the nation.

KORNREICH: And if a provider presents a case, who 
makes the ultimate decision as to whether to settle, 
whether the investigation should continue, whether the 
case should settle, and if so, you know, what would be a 
reasonable settlement? Who makes that judgment?

CENAWOOD: It depends on the type of case. The sort 
of cases you’re talking about where there’s a nationwide 
initiative, the ultimate authority would likely be DOJ 
in D.C., but that would be informed by whatever 
recommendation our Offi ce is making.

With respect to other cases, it depends. Some cases are 
delegated to our Offi ce and we’ve got the fi nal say; other 
cases are monitored and DOJ has the ultimate say. But 
the cases are always a collaborative effort. We keep DOJ 
in the loop and, generally speaking, we’re usually in 
agreement on the proper course of action to take, so it’s 
rare that we’re at loggerheads.

KORNREICH: Thanks. So we were just talking about 
enforcement priorities and curious as to MFCU’s 
priorities.

WENDEL: Well, we’ve talked about this before a little 
bit. Our chief enforcement priority is always quality of 
care. And, as you know, a good half of our jurisdiction 
is patient abuse and neglect and that’s always our top 

the investigative agencies bring to us, but in terms of the 
cases we have and in terms of deciding which cases we 
wish to pursue, probably the number one priority that 
we’re always looking at is the quality of care. So if there’s 
potential for patient harm or some adverse impact upon 
the quality of care, those cases obviously rise to the very 
top of the list of our priorities and those are the ones that 
we would devote the most resources to.

THOMAS: Excuse me, do you fi nd the quality-of-care 
cases tend to be brought as false claim qui tams? Is there 
any pattern there?

CENAWOOD: I don’t know if there’s a pattern there, 
but we certainly have False Claims Act qui tam cases 
that come in that implicate quality of care and those are 
the cases that we immediately devote resources to and 
because they’re qui tam cases sometimes we look into it 
and it turns out that the claims are unfounded or perhaps 
not what is alleged after we’ve done some looking at it, 
and so that case might not stay at the top of the priority 
list. But if in fact we fi nd that there are serious issues 
about quality of care, then that case is going to get 
resources and a lot of priority.

KORNREICH: And have you had a number of those 
quality cases so far because I’m not just—I’m not familiar 
with—I mean I’d like Rebecca—.

CENAWOOD: I’d like Becky to respond to that, but 
during my time as Health Care Fraud Coordinator they 
were not frequent, but when they do come in they’re 
the sort of case that gets your attention because people’s 
health is at issue.

MARTIN: Yes. Without going into specifi c cases, there are 
certain types of cases, for instance, pharmaceutical cases, 
that defi nitely hold the possibility for quality-of-care 
issues or patient harm just speaking very generally; there 
might also be a case where there’s a criminal component. 
There might be a clinic out there that is doing, you know, 
it’s not even a borderline, it’s really a criminal enterprise, 
administering various therapies to people and that 
should not be happening. In that kind of case, a joint 
criminal/civil effort will go on there and those cases are 
obviously of real concern in terms of patient harm.

Sometimes also in addition to patient harm there’ll be 
issues where the conduct is so egregious that even if 
someone’s health is not immediately at stake, but the 
conduct itself is so fraudulent, such as billed services that 
are simply not being rendered at all, and those are the 
things that rise to the top of our pile.

CENAWOOD: And it doesn’t happen often but in terms 
of enforcement priorities, there are occasions when we’ll 
get nationwide initiatives out of DOJ in D.C. that we’re 
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away their license? Licensing is the only thing I can think 
of off the top of my head where you could accomplish 
that goal but not have to bring a full criminal case against 
these individuals. I don’t have any of these cases. I’m 
speaking from a policy standpoint.

WENDEL: Well, of course, I mean I—we are not actually 
the entity that excludes anybody from Medicaid. 
That’s Jim’s offi ce’s jurisdiction and so when I say that 
we—our priority is going after people that ought to be 
removed from the system that could be civil or criminal, 
that doesn’t mean that we necessarily take something 
criminally but we want to pursue the worst actors. It’s 
really—that’s really just another way of saying we want 
to pursue the worst actors. Then we hand over the case to 
the Offi ce of the Medicaid Inspector General and they do 
whatever’s appropriate, which often is exclusion.

If someone has done something, you know, that’s really 
bad for health care, they usually get excluded. It’s 
just—but that’s not our decision. Were you saying that in 
certain situations a criminal action might be too harsh a 
sanction and we should proceed civilly, or are you talking 
about some kind of administrative mechanism?

SMITH: Yes, administrative.

WENDEL: If we get a case that we think should be 
pursued administratively, we hand it back to the Offi ce 
of the Medicaid Inspector General. That’s pursuant to 
our MOU with them. There’s a procedure for that. We 
meet with them once a month. We’ll go through things. 
If it doesn’t seem to be a case that’s appropriate for us, 
we hand it back to them. If we do an investigation and 
it appears that it should be treated administratively, 
and that happens sometimes, during our monthly 
meeting we’ll address that with Mike Little or I’ll pick 
up the phone and call Jim. Whatever other mechanisms 
are in place are followed and we give the case back. It 
happens—it happens not infrequently, actually.

KORNREICH: I know your offi ce and Jim’s offi ce have 
been recruiting heavily. Did you get additional staff when 
the False Claims Act was adopted?

WENDEL: Yes. Yes, we did. Well, Andrew Cuomo has 
made a big emphasis on increasing the civil staff, in 
particular, so that they could handle False Claims Act 
cases. Obviously a small percentage of False Claims 
Act cases go criminally, but we already had people who 
specialized in that through the Special Projects Unit but, 
yes, we added a lot of civil staff.

Unfortunately recently, as you’re probably aware, we 
have not been doing a lot of hiring. I mean with the State 
budget crisis—.

priority and we get calls pretty much—a couple calls 
a week at least of, you know, situations that you’d 
characterize as an emergency in some board-and-
care facility in the state and we immediately go and 
investigate it and a signifi cant percentage of those lead 
either to a longer investigation or a case, a prosecution 
that we bring, and a lot of those cases go to trial.

And as you—I don’t know how closely you follow our 
trials, but it can—it’s an uphill battle downstate with 
these patient abuse cases, so a lot of our resources are 
spent taking patient abuse cases and neglect cases to trial. 
We are subject to a lot of push-back from the courts and 
juries on prosecuting especially lower-level people in the 
health care system, which to us is as important as going 
after high-level people because we want these people to 
be excluded from health care.

You know, it’s not that we’re trying to persecute poorly 
paid workers by any stretch, but we feel that they ought 
to be excluded and they’re dangerous to elderly and 
vulnerable people, so that’s—that’s half of our resources 
easily.

And then our next enforcement priority would be 
industry-wide fraud problems like, in our view, the 
problem in home health and that usually comes about 
when an industry is well, for starters, large. That—I 
mean I would put certain types of hospital cases that 
we’ve done in the same category, although more recently 
they haven’t been as big a priority, but I mean we want 
to pursue cases that will bring more money back to 
taxpayers, frauds that will bring more money back to 
taxpayers and frauds where we think it’s very important 
that the provider be excluded and those are our priorities 
within the fraud area and so we try to make—we try 
not to just focus on single entities but put more of our 
resources in industry-wide types of problems.

SHEEHAN: How many cases do you have, roughly?

THOMAS: Have they been piling in and piling in?

WENDEL: Oh, yeah. Well, but we had a lot of cases even 
before the False Claims Act because through NAMFCU 
we’re involved in pretty much—through our national 
organization we’re involved in pretty much any global 
False Claims Act case. And what’s happened what the 
False Claims Act I think did for us is bring in more local 
cases, so we’ve had—we’ve had a couple dozen cases 
that are just New York oriented.

SMITH: I was going to ask Heidi about the issue of 
trying to get what you perceive to be bad actors out of 
the health care system; it seems to me, fi ling a criminal 
action is like throwing a nuclear bomb. Is there another 
remedy, another way to achieve your goal, such as taking 
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SHEEHAN: Let’s go back a couple of steps on the F-SHRP 
situation because last year the goal was 212 and, of 
course, the numbers that count, it’s identifi ed recoveries 
by both—by all the agencies who were involved in the 
recovery effort and that includes Heidi’s offi ce. It includes 
the Offi ce of the Medicaid Inspector General. It includes 
some other agencies from time to time who do the 
recoveries. Last year the total for New York State for all 
those agencies was over $550 million.

Now the reality, I think, is that there’s a lot of—in 2005 
there was remarkably little effort in New York State on 
Medicaid recovery according to the New York Times and 
according to the CMS oversight group that looked at it. 
And so a lot of the work that we’re doing now is going 
back to ‘03, ‘04, ‘05, ‘06 and making recoveries from the 
conduct that occurred in those years.

Our goal at OMIG is to reach a stage where our audits 
produce zero results because people are doing the right 
thing, right? That’s unlike the Litigation Offi ce. If in fact 
we fi nd out they’re doing the right thing that’s a good 
result and what we suspect is by 2012, not just because 
of the enforcement and recovery efforts but also because 
of the implementation of the mandatory compliance 
programs, the whistle-blower provisions and mandated 
disclosure of overpayments that you’re gonna see the 
industry as a whole is a lot more compliant than it was 
when our efforts started in 2007.

So will we make that 646 goal in 2012? I think it’s going 
to be very diffi cult and it’ll be very diffi cult for good 
reasons; that is, there’s much more compliance in place 
than there was.

When you ask what are we gonna do about that, I 
don’t know the answer to that question. I think we can 
demonstrate that our error rate is way down and that the 
reason we’re not collecting money is because fraud has 
been reduced. That’s a compelling argument and it’s an 
argument we’ll have to make.

THOMAS: Does the 550 include—we’ve had a recent 
report that said you [to Ms. Wendel] brought in 
something like 220, I believe?

WENDEL: Well, in 2008, 263.

THOMAS: Okay. Does the 550 include that?

SHEEHAN: The 550 includes the AG’s recoveries.

MARTIN: How much of the 260 and the 550 are civil and 
how much criminal—how much is criminal restitution?

SHEEHAN: I’d say most of it’s administrative and so—by 
far the largest chunk is administrative.

KORNREICH: No, I was not aware.

WENDEL: I don’t know if Jim’s offi ce is still hiring but, 
you know, pretty much the State budget problems have—.

KORNREICH: Will you be negatively impacted by the 
inability to hire the staff that you believe you need?

WENDEL: You know, we just have to be more effi cient. 
There are—I can’t think of a single case that has gone 
unstaffed because we’re not able to hire. Luckily 
Medicaid Fraud is such a great place to work. We don’t 
lose many people. I mean I don’t know if you noticed 
that you see the same auditors year after year. We were 
just—we’re just about to lose the fi rst auditor, I think; 
maybe it’s the second auditor we’ve lost since I got to the 
Bureau, in two years.

I mean it’s amazing. Most of our audit and investigative 
staff make a career out of the Bureau and—which is why 
I think we have the best auditing staff anyplace in the 
country probably.

KORNREICH: So the OMIG’s efforts at poaching staff 
have been a massive failure.

SHEEHAN: I think it’s because they have more money.

THOMAS: Oh, they have more money.

SHEEHAN: And they don’t have Civil Service 
restrictions like we do. And you don’t have a union 
either, right? Do you have unions in the Attorney 
General’s Offi ce?

WENDEL: I don’t know about the Attorney General’s 
Offi ce, but our bureau, no.

SHEEHAN: No. Okay.

WENDEL: I think they’re all—.

KORNREICH: You have all those things? 

SHEEHAN: There are benefi ts, each of those things, but 
they do make the fl exibility to hire and promote more 
diffi cult than I suspect that Heidi has.

WENDEL: He’s been recruiting actively to try to poach 
our staff but not successfully.

KORNREICH: I’m sorry to keep you federal guys out 
of this, but there’s one more question which is the famed 
“F-SHRP Targets” and these $600 million, I think it is, in 
2012 or something like that?

SHEEHAN: 646, but—.

KORNREICH: 646? I can’t count that high. So do you 
think those numbers are attainable?
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never think about it. It’s not our problem. It’s OMIG’s 
problem. We report the money over and that’s all we do.

Of course we want to make sure our recoveries are as 
high as possible. You know, for taxpayers that’s very 
important and that’s an important part of what we do, 
but that’s not a guide. It’s—except to the extent that I 
was discussing before, that we think in civil cases our 
resources are best spent pulling in, going after larger 
frauds, because they obviously affect the system a lot 
more, they affect taxpayers more, they presumably affect 
more people or are at least a larger fraud.

Except for that aspect of it, we don’t—it’s not like we feel 
under this enormous pressure to meet the FSHRP goals. 
It’s not something that we have to contend with at all.

KORNREICH: Jim, do you have—.

SHEEHAN: Okay. Let’s walk through a couple of the 
issues that your question raises. I interviewed for this job 
and was offered it and then I got this package that says 
“FSHRP.” “Oh, by the way, you gotta pull in X, one-point-
something billion dollars over the next four years.” I said: 
“Okay. What did we do last year? $137 million. Okay. 
What’s the best the State has ever done?” I think it may 
have been 300 or 350. So it was a tall order.

But I don’t think you can run the offi ce saying we’re 
gonna maximize the revenue. And you can’t do it because 
you can’t have State employees who believe that’s the 
goal. You can’t have providers—if providers think your 
only goal is to take money out of them, then you’re not 
gonna get the compliance and the—the compliance with 
the audit process and the compliance instructions that 
you would need otherwise.

You’ve gotta have legitimacy in order to make it work 
and what we’ve done is to identify those kind of 
legitimacy issues so that we are transparent in the areas 
we go after, so that’s why we have a 70-page audit plan 
that says here’s what we’re gonna look for. If you’re a 
compliance offi cer you can sit down, read the work plan, 
and have a very good idea of what things you need to 
address up front.

We are distributing audit protocols for specifi c industries, 
so we started with the pharmacy and home health and 
we’re gonna move on to other things. Our goal is to make 
sure when our auditors come out you have a pretty good 
idea what they’re looking for and you have a pretty good 
idea how to make it right, and so that piece I think is 
important to retain your legitimacy in terms of process 
and it’s important to communicate on a regular basis with 
the providers what we’re doing, why we’re doing it, how 
we calculate it, how the process works, sort of soup to 
nuts.

SMITH: Does New York get credit for having recovered 
more than the target so that we can count the total 
amount or is it year by year?

SHEEHAN: Every year is a new year so if you—
whatever you did last year, thank you very much. Did 
you meet your goals this year? That’s the question.

THOMAS: Does the whole 550 count towards the 
F-SHRP tally?

SHEEHAN: Yes. It’s F-SHRP qualifi ed. In our numbers 
we try to identify the FSHRP—the recoveries that are 
F-SHRP-able.

SHEEHAN: And there are other things we do. We do 
cost-of-witness activities, so we prevent money from 
going out on the front end and we’re also working on 
identifying sentinel events, sentinel effects where you 
pick a certain category and see if you can reduce claims 
and improve the quality of the claims that come in and 
see how that works, but those—the sentinel effects and 
the avoidances are not calculated for purposes of FSHRP. 
We have a separate thing for that.

THOMAS: Under the FSHRP criteria, are all recoveries 
considered fraud?

SHEEHAN: No, it has to be—it has to fi t under the 
category of fraud and abuse, all right? And an improper 
payment is considered for these purposes. They were 
not submitted in accordance with the rules and we do 
an audit and we fi nd out that the claim should not have 
been submitted or they’re not entitled to payment and 
yet they submitted the claim and they got the payment. 
That counts for purposes of FSHRP.

THOMAS: Okay. So it’s really not an intent-based—.

SHEEHAN: It’s not a moral judgment. It’s a, you 
know, should this have been paid and under what 
circumstances?

KORNREICH: Which brings us to the issue of the 
FSHRP targets, of course, in providers’ minds raise the 
fear that the agencies will be too aggressive and in a 
desperate effort to get that money will make cases that 
shouldn’t be brought. How do you protect against that 
kind of excess zeal?

WENDEL: I mean it actually would not affect the 
Attorney General’s Offi ce at all. I can represent that Jim 
has never called me and said, “Get more money. How 
much money are you getting? Why can’t you get more?”

I mean it’s not our burden, it would be totally 
inappropriate, I think, for it to be the prosecutor’s offi ce’s 
burden to bring in money and it isn’t our burden and we 
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State False Claims Act, we’re obviously working jointly 
with someone in Heidi’s offi ce from the very beginning.

If the case comes in as an investigation from HHS-OIG, 
we might not be working directly with Heidi’s offi ce until 
later in the process. By the same token, Heidi’s offi ce is 
working on tons of Medicaid cases that we might not 
be aware of until they’ve gotten up to speed, but we 
do our best to coordinate and as much as we can we 
try to coordinate our resources and try not to duplicate 
resources because there’s only so much investigative 
resources to go around, so if we can share the burden we 
try to do that.

KORNREICH: Recently a client got for the fi rst time a 
subpoena from Heidi’s offi ce in the MFCU and a litigation 
hold letter from the Southern District, which is something 
we had not seen before and I think it’s an example of 
the kind of coordination that you’re talking about. Just 
it was unusual; I’ve never seen simultaneous letters, one 
a subpoena and one a letter, from the Federal and State 
governments.

CENAWOOD: I understand. Oftentimes it’s a function of 
investigations being on slightly different tracks because 
we’ll be looking at slightly different things. There’s 
obviously a lot of overlap, but there’s times when we’re 
looking at something in addition and often Heidi’s offi ce 
has other avenues for redress that may not be available 
to the Federal Government that they can also look at 
that we wouldn’t be looking at because we can’t recover 
under those avenues. So though there’s a lot of overlap, 
sometimes there’s some divergence and sometimes the 
investigations aren’t working lockstep. That may be 
what’s occurring in that particular case.

WENDEL: By the way, just to address what you said, 
Mark, about the—all the fuss that’s being made about 
Medicaid—the new money that’s been poured into 
it, I think like $125 million—nothing that came to my 
attention. So as of yet that’s not affected us in a big way.

SMITH: I had a question. I know, Jim, that you are very 
transparent and that’s very important and appreciated, 
and when auditors come we certainly can’t say that we 
didn’t know what was coming and when it was coming 
and what the rules were. I think they are pretty fair. 
But my concern is that when you apply the rules you’re 
going to come up with an unfair result, an inequitable 
result, where you have enormous recoveries for what are 
essentially minor documentary issues. There’s no issue 
regarding quality of care, there’s no question the services 
were provided, but yet OMIG is going to take back one 
million dollars worth of revenue because you didn’t 
document a progress note every fi ve days.

The second part of the issue with respect to FSHRP is I 
came in and I would have done this anyway, but I said 
up front: “Okay, let’s look at where audits are. Where are 
we doing audits and investigations?” And they were very 
heavily weighted toward what I’ll call the traditional law 
enforcement type reviews, so it was the little guys: The 
pharmacies, the ambulettes, the transportation players, 
the dentists. Which, you know, make headlines in the 
New York Times but they are a relatively small portion of 
the total Medicaid budget.

I said: Okay. Tell us what we’re doin’ on managed care, 
hospitals, home health and on personal care, because 
these are the—these plus nursing homes are the big hit 
areas, the big dollar areas, in the Medicaid program, 
and I got answers that amazed me. What have we done 
on personal care because the program’s been up and 
running for fi ve years? Nothing. Why aren’t we doing 
anything in personal care? It’s billions of dollars. Well, 
we were told we should stay away from it. It’s a jobs 
program for New York City. All right.

We said—I said what about hospitals? Well, we haven’t 
done hospitals. Well, how come? Well, they’re—the 
percentage of hospital patients, Medicaid hospital 
patients, is relatively low compared to nursing homes. I 
said, yes, but at the end of the day it’s still $7 billion and 
if we’re not looking at it, we have a problem.

Managed care. We weren’t—we were doing relatively 
little in managed care so we’re ramping up efforts there, 
but I think whether or not there was an FSHRP goal, you 
gotta focus your resources on the areas that have the 
signifi cant spending.

THOMAS: Could I ask a question? Maybe this goes back 
really to your fi rst question, Ed.

How much attention are you (Mr. Cenawood and Ms. 
Martin) devoting these days to Medicaid issues and 
maybe a secondary question is how do you work with 
your colleagues in the State on Medicaid issues? Or are 
there really so many Medicare cases you just don’t have 
the resources?

Ever since the Defi cit Reduction Act of ‘05, you know, if 
you read the words it sounds like the entire apparatus 
of the Federal Government is devoted now to Medicaid 
issues—.

SHEEHAN: You’ve been reading my speeches.

CENAWOOD: We defi nitely look at Medicaid issues and 
how we deal with them often is a function of how we 
get the case, so if we get a qui tam and it’s been fi led as 
a False Claims Act, and simultaneously as a New York 
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is the—what is gonna happen? What is gonna happen 
here if we collect the full amount of the money and in 
some cases—and sure it’s the provider is gonna go out of 
business. Then we try to work out a payment plan that is 
appropriate.

Part of the diffi culty with that is our friends at the Federal 
Government, once we identify recovery in an audit, 
we have the obligation to pay them back 50 percent 
within 60 days, so we’re basically eating the delay in the 
repayments or the nonpayments 100 cents on the dollar at 
the State level.

But even though that’s true we are very careful to have 
a process once the audit is issued. There are a series of 
steps, the provider has to provide fi nancial information 
that we have a chance to look at and ask for more and say 
where are we in the process.

So we’re trying to combine the two goals. One is program 
integrity on the front end by saying here’s what you 
have to do, and the second goal is making sure the 
communities don’t lose signifi cant providers that are 
required by looking at the ability to pay and what the 
information is on that.

THOMAS: Could I ask a follow-up on that, Jim, because 
I’m sure you hear about this issue and I’m sure you have 
over the years, as well.

Have there been efforts in the past, either at the Federal 
level or currently on the State level, to look at criteria, 
if you will. Let’s say it’s the fi ling of a signature was 
required by regulation within a certain time frame and 
you fi nd with a provider that it’s maybe fi ve, six percent 
of time, just guessing, that those signatures are late. So 
you conceivably might say there’s a pattern there.

But regardless of that, if the signature is late it tends to 
appear that the investigation just ends there. You didn’t 
comply with the regulation and so therefore everything 
that the payment—everything that’s claimed following 
that late signature is considered invalid and just shouldn’t 
be paid for.

And I guess there are two parts. Have there been efforts 
by recovery agencies to think about whether that, number 
one, is necessary. I don’t know that there’s a rule that says 
a regulatory programmatic violation equals the obligation 
to pay back, fi rst of all.

But secondly, pay back—the question is how much 
should be paid back?

SHEEHAN: Okay. So let’s walk—there’s like—once 
again, you have four questions embedded in this. 
Regulation says you must have a physician order to get 

And there’s no question OMIG is legally entitled to 
do it. It seems like very easy pickings, and that’s the 
impression that I’m getting, is the auditors are saying: 
This is easy pickings. I’m going to go in. I’m going to 
do this audit. I’m going to take the money back and 
there isn’t really anyone looking at: Okay. How is this 
impacting the community served by this provider. 
Is anybody doing that? I just want some assurances 
that someone, somewhere, is considering those issues 
and making an assessment as to whether a particular 
recovery will result in a provider going out of business 
and, if so, it won’t affect quality of care or patient access 
to care.

So can you speak to that?

SHEEHAN: Well, you got two separate issues. The fi rst 
issue is what is a Medicaid provider who’s basically a 
participant in an insurance program, what do they have 
to do in order to get paid by the Medicaid program? And 
there are a series of prerequisites, and we don’t make 
them up, right? They’re set forth in the statute, the State 
plan, and the regulations.

And, you know, you’ve done health care for a long time, 
too, and if it’s not documented it didn’t happen. The 
Feds have done that with the PATH project and we have 
the same rule. And when they say, well, what about, you 
know, really something happened here but we just didn’t 
write it down.

But the problem is we have to, under our guidelines, 
we have to audit to what the regulation says you’re 
supposed to do. And telling us three years after the fact 
that we really did render a service to that person who 
was in the continuing day treatment program, even 
though there’s not a single note in the fi le to show what it 
is, just is not gonna cut it.

So I think, you know, you’re right. But the key is to say: 
Here’s what the regulations require. Here’s what you 
have to do to get paid. You didn’t do it. Well, we’re trying 
to ameliorate that by saying: Here’s what you have to 
do. Make sure that your systems are designed so that 
that stuff is there and I think we’re gonna see, too, with 
electronic records, a lot of its going to be built in in ways 
it’s not now, so that’s the fi rst issue.

I’m not going to apologize for saying if the regulation 
says you’ve got to do it, you’ve got to do it.

The second piece is: Okay. Now we have a result and 
the result says Provider X owes a million dollars and 
Provider X has a net worth of $300,000 and is necessary 
in the community. At that point we have to sit down 
and say—fi rst we go to DOH where the—if it’s mental 
health, the Mental Health Offi ce, and we say: Okay. What 
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So the question really is: What is the implied materiality? 
In other words, there has to be an implication that the 
noncompliance is material to the right to payment.

SHEEHAN: There doesn’t have to be. The way the 
regulations are drafted, in fact, it says if it’s a condition, 
you know, if it’s required by the rules in order to get paid, 
it’s required by the rules in order to get paid.

KORNREICH: Right. I think it says anything that’s 
required by the rules—in order to get paid, which is 
worse, unfortunately.

THOMAS: And you think that means fully, all or 
nothing.

SHEEHAN: Generally the answer is yes, and there are 
specifi c situations in which we made exceptions, but 
generally the—.

KORNREICH: That’s—but that’s my question. For 
providers that’s the thing that strikes them as being the 
most arbitrary and unfair.

SHEEHAN: But think how else do we do this, okay? 
Apart from the fact that CMS is looking over our shoulder 
every 30 seconds and saying—and the qui tam Bar and 
so forth and saying why did you let that happen, but the 
larger issue is remember the audits as they stand now 
are audits of documents with some questioning of the 
people on the scene, and if we fi nd a false document now 
we have a possible criminal referral, but most of these are 
audited documents.

And again, you know, we can argue—there are situations, 
for example, in clinics, right, and the issue is in your 
licensing application, what did you do fi ve years ago; but 
there are more concrete issues which is when you—when 
the patient is treated you have to have a progress note 
and it has to include the following elements. There are 
patients out there being treated and being billed for fi ve 
days a week and the progress note is a Xerox.

KORNREICH: Right. Of course, those are the cases 
where that’s material, no question about it, but what 
if in fact the opposite occurs. You go and you look and 
you see—generally see excellent care, you see an effort 
at compliance, and in fact substantial compliance, but in 
fact there is a treatment plan that was not updated, you 
know, done within two weeks and then updated within 
four weeks or whatever it might be, so you’ve got those 
kinds of issues when you do it’s not as if you’re looking at 
the place saying this is a pretty good shop. Gee, the care is 
fi rst rate. Instead, it’s oh, gee, look at this, they didn’t do a 
treatment plan. That’s the concern.

SHEEHAN: And I think what you’ll see is that when 
we go in and we take the fi rst 20 cases and we fi nd zero 

a prescription fi lled, okay, or to get a drug dispensed, 
including over-the-counter.

No physician order, meaning no order from the 
physician, no payment, and you know, we can argue 
about whether these are good rules, but they make sense. 
I think the rules are pretty clear that that’s what you have 
to do.

The second thing that we do in New York is we give the 
power of the pen to physicians and, you know, not just 
for things like drugs, but for physical therapy, for all 
kinds of follow-up care, home care and so forth.

So the theory of the statute, the plan, the regulations 
is that a physician is supervising and guiding all this 
activity. Now there are weaknesses in that analysis, but 
the problem is once you dispense with the physician’s 
signature requirements providers can do pretty much 
whatever they want.

And one can argue that they’ve done that in the past 
anyway. The diffi culty to me is I recognize that two, 
three and four days, most of our audits are done on a 
sampling basis and if we look at a sample of a hundred 
and there’s one we can have a discussion about—or 
two—a discussion about whether that’s appropriately 
representative of the universe and we do have those 
discussions.

When you get to 10 and 15 and 20 out of the hundred 
then the control that is supposed to be there by the 
physician’s signature no longer exists and the system 
builds in a tension between the physician who’s 
authorizing the services, who’s putting their name down, 
and the provider who’s gonna get paid when the services 
are provided.

And that tension we’re conscious of. Remember, this is 
not a moral judgment. This is an insurance program. 
You want to get paid, here are the fi ve steps you have to 
follow.

THOMAS: Do you think it runs the risk that if you look 
closely virtually every claim could be recovered?

KORNREICH: Yeah. Well, let me comment before we go 
deeper and deeper on that. At least part of the problem is 
a distinction in the regulation. I think it’s 515.2 that says 
you must comply with the payment regulations. And Jim 
says as a condition of payment you must comply with all 
of the rules and regulations applicable to the provider.

And to Mark’s point, there is not a provider out there, 
certainly not a large, sophisticated provider, that renders 
thousands of services on a given day that can in fact be in 
compliance 100 percent of the time with every rule and 
regulation.
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WENDEL: We would never get a case that’s just missing a 
couple signatures unless—.

MARTIN: They are all IG, you know, they stay in the IG 
process. You know, whether it’s HHS-OIG or OMIG, we 
just don’t get those. By the time we get the, the rates of 
error are high and—.

KORNREICH: Sean, then you do get them in the false 
claims context where—.

CENAWOOD: Well, that’s—.

KORNREICH: —your argument is that it’s exactly—your 
argument is you’re certifying compliance on your cost 
report, certifying compliance to Medicare rules and 
regulations and you violated—you didn’t do the—.

CENAWOOD: I think the argument that the provider 
would make would be they may be false, but there wasn’t 
a knowing violation and that would be their defense and 
we would have a discussion about—I mean if the error 
rate is particularly high, then you’re—at the very least 
you’re reckless or there’s a deliberate ignorance of what’s 
going on, so those are the sorts of discussions you have 
when the error rate reaches a certain level. But if we’re 
talking about sort of a de minimis level, we’ve got a couple 
of things wrong here or there, folks can come in and 
make that argument that even if it was technically false 
it certainly wasn’t knowing, you can’t make out a False 
Claims Act claim against us—.

KORNREICH: Right, but I think you get—the point 
being if you have a large enough violation, the question 
is knowledge. In what way didn’t I comply with rules 
and regulations? You don’t know that you’re out of 
compliance and I think what I’m hearing, Sean, is if 
there’s a big enough record, if the evidence shows that in 
75 percent of your psych bills you didn’t do a treatment 
plan in two weeks, then the argument would be you 
knew or should have known when you said you comply 
that you don’t.

The issue which is what happens if you actually know 
that you’re in violation of some obscure New York City 
regulation that you’ve been meaning to get at but you 
haven’t done your local Law 10 work in a timely manner 
so now you know there’s a violation.

I’m just throwing this out as an absurd hypothetical, but 
where the law takes us is if you know that you haven’t 
complied with Local Law 10 work and you sign that 
Medicare certifi cation, you essentially can be excluded 
from the program, sent to jail and be subject to all sorts of 
very, very substantial fi nancial liability.

So it’s just the way it is, I mean it sort of—and all of 
this comes back to the same point which is what’s so 

mistakes in the fi rst 20. We have the discretion, we’ve 
exercised it frequently, to terminate that audit at that 
point. And what we are looking for is organizations 
that have signifi cant—and we can argue about what 
“signifi cant” means—signifi cant error rates in the billing 
submission and they are remarkably easy to fi nd—.

KORNREICH: What kind of ballpark? And I’m not 
trying to get a commitment from you. It’s not—.

SHEEHAN: I know that we have guidelines in-house 
and I think it’s a relatively small number, but it’s greater 
than one. The problem is you’re telling auditors we have 
a work plan and we’re telling the outside world we’re 
gonna audit the work plan. We say here we come; this is 
what you should expect. It doesn’t seem unreasonable to 
say get the stuff right.

KORNREICH: No, no. I think all of us—well, I shouldn’t 
say all of us, but it seems to me that there—the question 
really is what is the remedy in that context and how do 
you treat it in a way that makes sense?

SHEEHAN: Okay. Well, let’s go back. The reality is you 
have a discussion and when you’re doing sampling you 
look at the stuff that’s in the sample and the lawyer’s 
argument for the auditee is that’s not representative, 
although it showed up, it’s an aberration. That’s not 
representative of our work; it’s not representative of 
our outcomes. And that’s a sample that you should use 
auditors’ judgment to throw out the sample and we’ve 
heard those arguments and we’ve responded to them.

You know, in appropriate circumstances we’ve followed 
the recommendation.

KORNREICH: You then do another sample at that point?

SHEEHAN: Now you’re allowed, as I understand the 
audit rules, you’re allowed to say—you’re allowed to say 
that this particular one is suffi ciently an aberration that 
we’re gonna throw that case out of the sample, just work 
with all we’ve got left.

KORNREICH: Oh, that individual case. I see.

SHEEHAN: Right.

KORNREICH: Gotta try that some time.

THOMAS: On the Federal level has there been any 
discussion about the kind of all-or-nothing when it 
comes to a recovery? I mean it sounds like while there 
may be some discretion it’s a mighty narrow—.

SHEEHAN: But remember, before you get to the US 
Attorney’s Offi ce in this, remember their job and to a 
large degree Heidi’s job, is the moral culpability issue; 
that is, bad people doing bad things.
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But when you do know, I’m not sure that technically 
there is an out for an express certifi cation case, not an 
implied certifi cation case where you have the condition of 
payment versus the condition of participation.

WENDEL: But have there—do you have a case in mind 
where anybody’s—.

KORNREICH: No.

WENDEL: —been prosecuted for something like that? Or 
even covered as an overpayment?

KORNREICH: Well, I think that for providers—no, I have 
no case where—involving local or some similarly obscure 
provision.

WENDEL: Yes.

KORNREICH: No. The question for providers is, you 
know, they will argue that most of the—many of the 
regulatory violations at issue are not material and what 
I’m struggling for is a sense, some help in understanding 
where that line gets drawn and, you’re right, I have not 
seen any ridiculous cases from anyone in this room, so I 
would say that at the outset, nothing like that.

But the providers’ perspective, the defi nition of 
“ridiculous,” you know, is so different.

And they would love to have the same rules apply as 
would apply to an insurance payer as to when the failure 
to meet rules and standards resulted in denial of the 
claim, because it doesn’t routinely result in the denial of a 
claim.

SHEEHAN: In Managed Care they said even when they 
submit valid claims with all the bells and whistles they 
still aren’t getting paid on a regular basis.

KORNREICH: Right. That’s a whole different issue we 
can take up when we get to—.

KORNREICH: Anyway, it sounds like—I think what I’m 
hearing is you don’t bring frivolous cases. You know it 
when you see it. There is no—but there is no formal or 
informal materiality standard.

MARTIN: Well, the False Claims Act has been amended 
and it does—it talks about materiality. I haven’t really 
parsed through it but—.

The amended FCA provides for a natural tendency 
test—whether it [a false statement] would have a natural 
tendency to affect payments or the decision—I don’t 
know exactly how it’s phrased—but the new amendment 
may answer your question directly.

SHEEHAN: Can I come back to your issue because I 
think one of the issues that sort of amazes me in New 

frustrating for providers—for counsel to providers, is this 
idea that there’s no materiality on regulatory compliance 
for purposes of reimbursement denials or even false 
claim liability.

SHEEHAN: I bet when you draft the fi rst draft you want 
to leave that out.

KORNREICH: If it’s immaterial, it’s immaterial. 
Nobody’s going to care.

That’s the struggle. Rebecca, you were going to say—.

MARTIN: There’s been two types of materiality, I think, 
that are sort of winding their way through your example. 
I mean there’s materiality in terms of how big is the error 
rate and is it something that someone should have been 
on notice of essentially. You can’t put your head in the 
sand, essentially.

I think that’s one kind of materiality you’re talking about, 
and for at least—.

KORNREICH: That’s the kind that I believe is actually in 
the False Claims Act context.

MARTIN: That’s what I’m referring to as the scienter. 
And then there’s another materiality which I think you’re 
referring to: If I am technically out of compliance with an 
obscure New York City ordinance, does that somehow 
affect my Medicare cost report when I’m certifying that 
I’m in compliance and I think that’s a different kind of 
materiality, the kind that goes to whether it would have 
an effect on whether you’re going to be paid by the 
agency, and those are two very different kinds of things.

And I’m not really answering your question but I just 
want to clarify some of the issues that are, I think, getting 
a little mixed here.

KORNREICH: Right.

WENDEL: That’s kind of an issue, that second point.

KORNREICH: Yeah, right. It’s a condition of payment, 
condition of participation or a condition of payment, 
which is actually what Jim was pointing to earlier, and 
I think that’s the problem, is in an implied certifi cation 
context. To get very specifi c about it, I think it’s clear that 
you get into the condition of participation versus the 
condition of payment issue. In an express certifi cation 
context you’re expressly certifying and the payment is 
based on that certifi cation, I don’t know that there is 
much debate if you know it’s wrong. The scienter comes 
in when you don’t know that you’re in violation and 
then the materiality of the violation goes to whether you 
should have known.
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SHEEHAN: False Claims are on Medicaid, yeah.

SMITH: But it’s—it comes about through the Joint 
Commission certifying compliance and it’s many years 
since I did the research but the Joint Commission does 
the accreditation survey to determine whether or not 
a provider is in substantial compliance with Medicare 
conditions of participation, so it’s a very similar situation.

SHEEHAN: (Continuing)—the State defers to that—.

But the question is: So if your committee didn’t meet 
for one month, your patient safety committee or your 
credentialing committee didn’t meet for one month and 
Joint Commission doesn’t fl ag that, you’re right. I think 
your deemed status counts as opposed to whether you 
created false documents to convince them it was that way.

But I—that’s the conditions of participation versus 
conditions of payments discussion that comes up in these 
cases all the time.

KORNREICH: Yeah. The problem is, though, Marcia, it 
wasn’t all that many years ago. The certifi cation is new. I 
don’t know whether you remember—Jim, you remember, 
you must remember when—.

SHEEHAN: I think it was ‘99 or ‘98.

KORNREICH: Maybe it was. I was going to say fi ve 
years. It’s amazing how quickly—but it’s not that old 
and the certifi cation had the effect in that case to lead the 
Court to say—to sort of read conditions of participation 
into conditions of payment through the certifi cation, 
which is what’s so troubling again to providers.

Can I speak to one other question, which is a tremendous 
concern to providers, too, which is the Statute of 
Limitations issues, the reach-back. It is still routine to 
have False Claims Act cases and investigations relate back 
to the mid-nineties, even today.

And at what point is there an end, and it’s an issue 
because there are so many different mechanisms to rehash 
things that one would have thought had passed.

SHEEHAN: New amendments that were made effective 
on May 22nd, don’t they allow the reach-back from—and 
for us. I thought once the case is fi led—.

SHEEHAN: (Continuing)—the statute from the time it is 
under seal which was in dispute.

CENAWOOD: In the 2nd Circuit it was under Cosens.

SHEEHAN: So that’s been—in fact, your problem is 
worse now than it was before May 21st.

KORNREICH: Well, there is all this idea about retaining 
overpayments.

York is how few prosecutions have been for kickbacks. 
I mean especially seeing how many that I sense are out 
there in the world. It’s remarkable how few kickback 
cases have been brought and if you look at the case law 
in other jurisdictions in the last year, there’s a case from 
Cincinnati about the cardiac station, access to cardiac 
stations being a kickback and what’s gonna drive the 
train on that is not the people around this table saying: 
Gosh, let’s go out and look at assignment of cardiac 
stations.

What’s gonna drive that is whistleblowers coming in 
and saying: Here’s what the statute says. Here’s what the 
certifi cation is. They certify compliance with all Medicare 
and Medicaid laws, rules, regulations and ideas, and the 
next step is the kickback, is a piece, some documents, 
okay, off to the races.

And one of the things about the False Claims Act that’s 
signifi cant and even apart from what the Government 
does, the private party still has the right to proceed with 
the case and so the prosecutor is in a diffi cult position. 
You’re not gonna move to dismiss the case for the most 
part. Are you gonna stay in the case and try to see 
what—control what happens? Are you gonna say, no, 
you know, this rule doesn’t apply?

So if I were sitting on the defense side, the kickback 
area is to me a very signifi cant one for lawyers advising 
their clients about what that certifi cation means and the 
courts, the Cincinnati court, held that it’s material. That 
representation about kickbacks is material to payments.

WENDEL: We brought a large kickback case here in 
New York in the last year against a bunch of hospitals—
involving the detox—with the Eastern District actually.

THOMAS: Oh, the Eastern District. I would just like for 
a moment to acknowledge that Marcia threw us a real 
benign question that stimulated conversation for like 
20 minutes, so if you have any more, don’t be bashful, 
please.

SMITH: The one question that I had, and it was on the 
compliance with the regulations, I haven’t done the 
research that Ed and Mark have done on the Medicaid 
side but I had a Medicare matter years ago, and my 
recollection is that Medicare applies a substantial 
compliance standard, so how did New York get to the 
point where you have to do everything all the time? Why 
not a substantial compliance standard? How did we get 
here?

SHEEHAN: Where was I—where did the substantial 
compliance standard come from? That’s not a—that’s not 
a rule that I’m familiar with in the—.

SMITH: On the Medicare side?
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year to year. You’d have to agree that would be—I’d think 
that would be the kind of situation where maybe this new 
provision would be invoked and the Government would 
say:

Look, there’s an admission in your cost report you owe 
money back and it’s a siz . . . it’s a big chunk of change 
and it should have been paid back. Your auditors looked 
at this year after year and, you know, just because no one 
ever pursued you for the money, you basically never took 
it out of the—put it in assets, took it out of liabilities. You 
just carried it forward year after year.

You’ve seen—I’m sure have seen that a number of times. I 
certainly have. It’s very offensive as a taxpayer to look at 
that and know that that institution well knew that money 
was owed back. It says—in there and the statutes run on 
it.

KORNREICH: Well, in fairness, Heidi, in most of 
those cases it’s also well-known to the agencies, to the 
regulatory agencies. The only—you’d know—they know 
about it. 

WENDEL: Not on an ICR. Who would have looked 
at it? Maybe Empire or if there—where there’s a fi scal 
intermediary, in the case of the Medicare cost report, but 
in the Medicaid cost report no one is—no one necessarily 
would ever have looked at it. I—believe me, I’ve seen it 
happen—.

I wouldn’t say lots, but there—I’ve seen a number of 
glaring instances of these marks on the ICRs that say “we 
owe this money back to the State” and it never gets paid 
back. It just gets carried over in liabilities year after year.

KORNREICH: That’s a little bit unusual from what I’ve 
seen, but I know there are situations where the State 
is knowledgeable about an issue and doesn’t pursue 
it and whether it’s prosecutorial discretion, an agency 
determination in managing—.

KORNREICH:—particular reimbursement systems to 
structure it in certain ways. Those things do happen—.

KORNREICH: If you’re doing that and you have to pay 
it back, no one can complain and nobody would complain 
in that context. The issue is whether it’s a false claim 
and they would have to pay double or triple damages, 
you know, as a result of it where it’s been fully, openly 
disclosed.

SHEEHAN: Let’s go over—I’m sorry. Go ahead.

KORNREICH: No, go ahead. 

SHEEHAN: There’s a second set of issues, though, in 
addition to the False Claim question which has the 
scienter piece again, and New York State starting on 

SHEEHAN: Oh, yes. Yes.

CENAWOOD: That is one of the signifi cant amendments 
that went through and it’s the—it’s just the notion, I 
guess, of what they call the reverse false claims, and 
you’re right that there is—the language does denote an 
expansion and currently under the amended version 
you can be on the hook for knowingly concealing 
or knowingly improperly avoiding or decreasing an 
obligation to pay the Government, and obligation now is 
defi ned to include retention of an overpayment.

So, yes, that could be a very broad expansion and, 
whether or not the Government takes the most aggressive 
view of that, chances are there is relator’s counsel out 
there that will—.

KORNREICH: —and there are a lot of issues that come 
up about that—I come to you now and tell you that 
something took place 40 years ago, the fi rst days of 
Medicare and, what you did is outrageous and now, 
you know, you got this information and you don’t do 
anything with it. Are you liable and does it in fact open 
up unlimited retrospective liability? I don’t believe it 
could. I don’t think it would be consti…. I’m not sure it 
would be constitutional. It might, it might not, I don’t 
know but I’m just—.

CENAWOOD: I actually don’t think so. I mean the 
standard statute of limitations that was always out there 
applies, and at least before Cosens we always thought 
that we had the benefi t of relating back to the qui tam 
complaints, so you got the usual six-year statute of 
limitations and I guess timing does become important in 
terms of this retention of overpayment because what’s 
knowing and improperly retaining an overpayment?

If you retain an overpayment for a couple of weeks and 
you discover the mistake and you immediately alert 
the agency, that’s probably not an improper retention 
of it, but if it’s ongoing and recurs and a long time 
passes, then maybe you are potentially on the hook for 
retaining overpayments, but it has a potential for being a 
signifi cant expansion of the False Claims Act.

WENDEL: But I think the way it would come up, which I 
don’t think anyone could argue is unjust, would be in the 
context of when you’re looking at a hospital cost report 
and they’re carrying forward from year to year, say, a 
sum of money that is asterisked as “owed to the State” or 
“owed back to Medicare” and nobody’s caught it, but it’s 
clear on the cost report.

You must have seen cost reports like this. It’s actually 
annotated this money is owed back to the State, but it’s 
never paid back and nobody ever claims it from the State 
or the Feds and so it’s—and it’s carried forward from 
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between the oversight agency and the agencies out there 
doing—the private clients out there doing what they do, 
and that, to me, is an at-risk—.

THOMAS: I don’t quite understand what you’re saying.

SHEEHAN: Okay. Somebody calls up and says what is 
the—we want to look at—we interpret the regulation this 
way.

Can you give us an opinion that says that’s okay?

SHEEHAN: And the agency says we’re not gonna express 
that opinion because if we did express an opinion you 
won’t like what you hear.

THOMAS: Okay.

SHEEHAN: Okay. The second one is, you know, and I 
give probably 60 presentations a year and at the end of 
each presentation there are 10 people who have questions 
they come up with and say—and I try to be careful but 
you’re, you know, you don’t always know all the context 
and certainly I’m more cynical than many people in State 
agencies, so they get asked the question in the abstract 
and then it sort of (inaudible) press it’s circulated and 
interpreted from hand to hand to hand so by the time 
it gets to agency number six it means something very 
different from the informal conversation. So what I think 
providers should do is if there’s an interpretation that’s 
important to their program, they ought to confi rm it in 
writing to the agency they got it from—and—because we 
will circle back when we do our audits and say: Okay. 
What guidance has the agency issued and show it to us 
and, for example, in the case you and I both know we did 
that—.

SHEEHAN: —and it had not been disclosed internally.

THOMAS: And that’s very reasonable and I think that’s a 
compliance—.

A message for us to take to our clients and which 
shouldn’t be a new message but is one worth 
emphasizing.

I guess the question is, looking back, and it isn’t often and 
it isn’t necessarily an interpretation. It’s simply a practice 
or—.

KORNREICH: That’s what I was getting to. In many 
instances regulatory agencies over a long period of time 
develop relationships with—.

SHEEHAN: We call it capture.

SHEEHAN: The scholars in this area call it that and 
especially in the State where you have people who are, 
you know, who are two years away from retirement and 

July 1st, every health care provider who gets more 
than a half million dollars from the State is going to be 
required to have an effective compliance program with 
eight elements. And one of those elements is when you 
identify an overpayment, you pay it back to the State, 
so that option which may have existed in the past to 
carry forward year after year, if you know it’s the State’s 
money you have an obligation to pay it back.

THOMAS: Can I ask—this brings up a more general 
issue that I think has come up both on the Federal level, I 
know on the State level with your offi ce (to Mr. Sheehan), 
and I believe with your offi ce as well (to Ms. Wendel), 
and that is with respect to providers’ experiences with 
other agencies of government, and in some cases it’s 
the behavior or the lack of behavior or the practices, 
whatever you want to call it, of local governments; we 
have all the counties and city HRA kind of administering 
things on their own, as well as other statewide agencies 
that either provide advice or approve of things or direct 
that things happen and they are not in compliance with 
the regulations. But the regulated party then is put in 
an odd position of essentially either being beholden to 
a local government or following something that a State 
agency has directed and yet, at least in some instances, 
now seems is held liable. It doesn’t seem to be that the 
investigations are looking at the other agencies, the local 
governments, but it’s “you got paid and this wasn’t 
right.” End of story. And that is, I know, a frustrating 
issue for providers and I’d just like to hear: What should 
providers do or what do you think about the topic, what 
should providers do—?

SHEEHAN: Let me try to take a shot at this because we 
see this on a regular basis and people keep pulling out 
letters from former Counsel of Department of Health 
which no one has seen before.

THOMAS: We all saw it.

SHEEHAN: I know you all saw it, waiting for us to show 
up at the door. Anyway, again it’s the system is a system 
of statute plan, regulation, guidance, and one of the 
issues for our purpose is, what is the nature of—there’s 
obviously a—under administrative procedure rules, 
where it is a defi nitive expression by the agency which 
has the authority to interpret the statute and in which it’s 
expert, we are, I think, obligated to give a large amount 
of deference to that interpretation as something that’s 
ambiguous, all right? So if it could be interpreted either 
way and the agency with responsibility for it said this is 
how we interpret it, for the most part that’s the end of 
the story. But there are two other situations that we’ve 
seen in New York on a frequent basis. The one is: Don’t 
ask us for a defi nitive statement on this because you may 
not like what you get, all right? That’s the discussion 



70 NYSBA  Health Law Journal  |  Fall 2009  |  Vol. 14  |  No. 2        

CONVERSATIONS

SHEEHAN: No, but except the gradations are not that 
great. There’s a whole body of people whose job it is 
to say, please give a special favor to my hospital or 
my category of hospitals and, please, we’ll have the 
conversation and then we’ll go on and do what we 
want to do, and that’s one of the reasons there’s an 
Inspector General is because those informal alliances and 
agreements create signifi cant weaknesses in the program.

THOMAS: I’ll bring up an example that I don’t think 
touches home to any of us but it’s something that 
was brought to my attention about four years ago by 
a hospital. Apparently some agency, some agency of 
government—I don’t even recall which level—said to the 
hospital, you’re not reporting to the National Practitioner 
Data Bank.

And they said, yes, we are; and, no, you’re not; yes, we 
are. And the counsel for the hospital called me and said, 
I’m reading these regulations and these regulations 
say we’re supposed to report this to the State Health 
Department and that’s what the regulation says.

THOMAS: I said, yeah, but it doesn’t work that way 
anymore. You report directly to the data bank. He said, 
well, where is it written down?

SHEEHAN: Isn’t there a federal statute to that effect?

THOMAS: No, sir, there is a guidebook that was issued 
and widespread education, et cetera, et cetera, et cetera, 
and that’s the way everybody does it, and he said, so, are 
we in compliance or are we out of compliance? Of course, 
that’s what you get with an in-house lawyer, you know? I 
said I don’t know what to tell you. 

KORNREICH: Ask Jim.

THOMAS: You know, I actually contacted the person 
in the regulatory agency and I said am I—I’m missing 
something here and I got an answer back basically saying, 
well, the regulations say what they say but this is what 
we do and it’s in this guidebook. Everybody follows it. 

MARTIN: Now that’s not a case that we would take.

SMITH: Can we talk about the standard for when you 
know you have an overpayment? I think that would 
be helpful, especially under the new Federal False 
Claim Act changes because—for example, our—my 
approach has always been that you know you have an 
overpayment only when you don’t have a good-faith 
basis or a good argument that you were entitled to keep 
the money and that may not fl y with anybody around 
the table, the regulators, like Heidi, your example of the 
cost report, I’ve had that. I’ve given advice on that and 
it’s never—I’ve never seen it blatantly with my clients 
that they knew. It’s that they weren’t sure and they’re 

regulating communities, that the amount of transition 
from State agencies to the regulated entities is substantial.

KORNREICH: You mean the fl ow of personnel?

SHEEHAN: Yeah.

KORNREICH: Yes, I think that’s honestly, I think 
that’s—.

SHEEHAN: It’s not just New York, it’s Pennsylvania—.

KORNREICH: There is an element of capture which 
I accept, which—but you look at it negatively, it’s not 
necessarily negative in the sense—let me look at hospitals 
and the Department of Health, all right? 

They have to manage a system that is broken and we can 
get into how it got broken or why it’s broken, but there’s 
no question it’s a broken system. You have, you know, 
the New York State hospitals don’t have any money. They 
are broke. There’s just—and I shouldn’t just say all of 
them. You know, a third of them are doing okay, a third 
are marginal and a third are desperate and, therefore, the 
Department is trying to manage that system. 

And the concern that we get into is whether in the 
course of that management there are practices reached 
or priorities established or understandings that may or 
may not be formalized in an offi cial memo or in a letter 
but which really are critical to the day-to-day operation 
of the provider and I think the biggest problem we have 
in those instances where there is either—there is agency 
guidance. It’s not formal but it’s longstanding and 
accepted and widespread. 

SHEEHAN: And I guess, Ed, obviously these are really—
they’re detailed determinations in every case. My concern 
is, you know, obviously there are guidances which are 
public and—.

CENAWOOD: I apologize. I have to take off, but I’ll 
leave you in the hands of Becky, who’s way smarter than 
I am. Thanks a lot.

SHEEHAN: The diffi culty that I have is with the informal 
guidance that was never written down. Several. One 
is the Medicaid program which is a grant program 
with conditions, but the second part of this is: One of 
the things which we try to do in the program is we try 
to treat all people the same, similarly situated people 
equally, and to do that, at least it seems to me, you need 
things in writing. You can’t say my lobbyist spoke to 
somebody in private health six months ago and she said 
it was okay and Albany is full of people whose job it is to 
have those conversations.

KORNREICH: Right. We’re not talking on that level.
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the State, the money hasn’t been paid back because the 
State can’t fi gure out a mechanism—.

WENDEL: You know, Mark—but then the benefi t of the 
doubt always goes to the provider. I—in fact, we have a 
case right now where we had a provider ask us whether 
or not something, whether they’d been overpaid for 
something, because they had just been alerted to a certain 
interpretation of the regulations—and we’ve spent nearly 
a year discussing this with the provider, with DOH, 
and trying to hash it out and I think ultimately with this 
provider we—we’re going—we probably will reach a 
position that the regulation is suffi ciently ambiguous 
in terms of its interpretation and this is something that 
we have—we’ve spent weeks discussing with DOH. We 
don’t take it lightly. Believe me, if there’s an ambiguity 
either in how something’s been enforced or how it’s been 
interpreted or either of those areas that would create 
any kind of unfairness in terms of taking money back, 
and it would never be addressed as anything but an 
overpayment, of course. It would never be considered 
obviously fraud in that context. But the benefi t of the 
doubt goes to the provider under those circumstances, at 
least on our side, and I—I mean—.

SHEEHAN: When they’ve come forward.

WENDEL: Yes, exactly. When they’ve come forward. 
This provider came forward and said: Look, we may be 
retaining money that isn’t owed to us because we didn’t 
realize that this regulation was interpreted in such-
and-such manner. We just learned it—and we might be 
holding a couple million dollars that belong to the State 
and at the end of the day they’re probably going to get to 
retain the money. 

KORNREICH: You seem more willing to give deference 
in this context than when the provider comes to you, well, 
not to you. Comes to DOH and says I’m not telling you 
about an overpayment on that reg but I want you to tell 
me in advance. I’m going to do X; is it okay?

KORNREICH: And the State gets back and says X is—
DOH when I say the State—DOH gets back and says X is 
okay. You know, we’re okay with that, and then they go 
ahead and do X and that raises the issue you spoke about 
earlier about—in your questioning, about whether that’s 
appropriate.

SHEEHAN: Okay. So let’s walk—because they’re two 
different situations. Let me tell you my institutional 
interest fi rst. We wanna make sure the providers have 
effective compliance programs. One of the elements of an 
effective compliance program is that you come forward 
with overpayments and report them, but I also know that 
the person in a large organization that advocates giving 
money back to the Government is in a diffi cult position.

waiting for somebody to tell them. So I think it is going 
to become important to have some kind of standard 
about when you know that the money should come back. 
There are certainly regulations and guidance and there’s 
interpretations and you know OMIG would say the 
money has to come back if they audited, but that doesn’t 
necessarily mean they’re right. There’re other arguments 
to be made. Do you have to do whatever OMIG has said 
or MFCU or whatever?

SHEEHAN: I will tell you when I see on a balance sheet 
due to third parties, what I think is that means due to 
Medicaid because we’re the ultimate last third party.

And I’d be very careful as an attorney advising clients 
that have a good-faith legal argument because that 
client is gonna turn around and say, well, yeah, there’s 
a hundred million dollars on our balance sheet, but 
she told us that it was okay if there was a good- faith 
legal argument to do it. My concern for a lawyer in that 
circumstance is you don’t know all the details of what 
the client knows about how they got the payment. You 
know, we see these where you look in the records of the 
provider and they got two checks and they know they 
got two checks. Now they don’t tell you they got two 
checks on the same day for the same service and they 
don’t tell you that they zero-balanced the fi rst payer and 
the claim of the second. I mean that’s something as an 
attorney I’ll be extremely cautious about advising clients 
that it’s okay if they have a good-faith argument without 
a fair amount of investigations in the background. Now 
it seems to me that the default rule should be if you have 
other people’s money and a reasonable interpretation 
that you either ought to do an investigation to fi nd out if 
you do or pay the money back.

WENDEL: Or at least alert the government—.

SMITH: Yeah.

WENDEL: —that you’re retaining this money and it 
needs to be discussed, whether or not it’s owed back. 
You’re holding it as a liability. Maybe you’ve been 
holding it as a liability for three years. Maybe your 
accountant—what I was describing is an instance where 
your accountant on their work papers has a little asterisk 
saying, “We owe the money, this money is owed back, 
but you’re continuing to retain it.” That type of situation, 
I mean, just bring it forward to the State.

THOMAS: I wonder if the safer practice now is for a 
provider in all honesty to contact your offi ce [to Mr. 
Sheehan], your offi ce [to Ms. Wendel], or the OIG 
because we fi nd that we handle—as Ed said, we have 
found countless times where the provider has notifi ed 
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SHEEHAN: Right.

THOMAS: And I was told that, you know, that was 
checked and that was just fi ne. I said, no, it’s not just fi ne 
because that’s a False Claim if I ever saw one. Now that 
was something that was driven by the regulatory agency 
and the provider community thought it was okay.

SHEEHAN: But here’s what we would expect in that 
situation.

THOMAS: Yeah.

SHEEHAN: You’re being told to put it on the same day 
when in fact they’re different days?

THOMAS: Yeah.

SHEEHAN: That’s advice that should be documented—.

THOMAS: Yeah.

SHEEHAN: —and relayed back to the agency that gave it 
because—.

THOMAS: It’s in their training materials.

SHEEHAN: I know the issue we’re talking about here 
but in that—there if you come back with a letter that 
says I sent this letter back to the State agency and here’s 
what the advice I was given and I confi rmed it, that’s a 
situation where I agree with you. We shouldn’t take the 
money back.

THOMAS: Okay.

MARTIN: And we think—.

THOMAS: And once again, the lesson for us is to advise 
our clients when you’re given advice that seems a little 
cockeyed—.

SHEEHAN: Confi rm it in writing.

THOMAS: Confi rm it in writing.

MARTIN: Or even if it doesn’t seem cockeyed, I mean, 
but that is the kind of defense that we’ve—you know, that 
we’ve had brought back to us and it’s, you know, we look 
at it. We take it seriously. We kick the tires. I mean it’s a 
very real issue.

THOMAS: And I think for us we see how many countless 
times where the clients have said but I talked to so-and-
so.

WENDEL: But, you know, also I think you were also 
making a broader point in a way—that the Government is 
allowed to make mistakes and you guys aren’t.

THOMAS: That’s good.

KORNREICH: Less so today than ten years ago.

SHEEHAN: Yeah, but it’s still—.

KORNREICH: Yeah.

SHEEHAN: —pay money to the Government not a 
popular position, whether it’s outside counsel or inside 
counsel or the compliance offi cer.

So I want to give those people the benefi t of the doubt 
and the support that they’re gonna get, that they’re 
gonna get more than a fair shake with the disclosure that 
they make, and that’s why we wanna make sure that we 
have it all—we have it right. But the second piece, and 
I’ve been in litigation regulation for a long time. I’ll tell 
you a story. We were doing a laboratory case back in the 
‘90s and the issue was: Could you unbundle certain kinds 
of lab charges and so right—defense counsel, here’s what 
they did. It was a national case, so they fi gured out the 
worst Medicare carriers and the dumbest people in those 
carriers and they sent out three associates to make phone 
calls, all right, and said is it okay to do this.

And it’s a Friday afternoon, like at 4:30. And they had to 
read a script and they said is this okay to do. Two of the 
three said yes. 

All right? There is a certain fi nd-the-dumbest-program 
opportunity out there and it’s not just fi nd the dumbest, 
but it’s also how the question is phrased and anticipation. 
They—we need to look at the facts and fi nd out what’s 
going on.

THOMAS: Yes, and I think that the two sides of this 
discussion is—from the provider side is that there 
appears that Government decisions, and I don’t—in 
many times it’s not a decision about a policy. It’s simply 
a practice. There doesn’t seem to be much accountability 
demanded of the Government when those things, from 
your perspective, turn out to be ill-advised and are then 
the basis of—we had an example, and this is not a specifi c 
case because it’s not going to happen, of a situation of 
a new payment system for I’ll just say out-patient care. 
And the computer system—.

WENDEL: I think I know who it is.

THOMAS: Well, the computer system—.

THOMAS: No, this is a real case.

WENDEL: I’m only kidding you, Mark.

THOMAS: I think we’ve headed it off. It had to do with 
people getting treatments on different days.

And the system for paying that apparently only could 
function if the claim were submitted saying all these 
things were provided on the originating date.
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SHEEHAN: Let’s go back a step. I think that there’s—that 
this is an order-of-magnitude issue here. So you’ve got 
$20 million on your balance sheet and it says “owed to 
third parties.” That’s one situation. If you’ve got two 
claims and they haven’t shown up anywhere yet except 
you got the checks, that’s in there, so it’s the hundred 
bucks, for a different picture. And I don’t think anybody 
in this room is gonna be focused on the hundred dollars.

KORNREICH: No. I think the issue Marcia is getting at 
is the recklessness standard as applied to overpayments 
because it’s the same standard. It’s a knowledge standard 
which is defi ned to include recklessness so at what—and 
it’s the same—.

SMITH: I’m asked all the time to advise whether a 
particular practice is in compliance and, if so, whether 
that’s an overpayment, and if so—if it’s an overpayment, 
do you have to return that to the Government. And, 
again, the approach we have taken is if you have a good-
faith basis—if you have an argument that you met the 
requirements, then you are entitled to keep the money. 
That is the approach that we have used and maybe that’s 
wrong but—or maybe you guys don’t agree with that.

WENDEL: That’s pretty risky. I think that’s a pretty risky 
approach, personally.

SMITH: What approach should we take? What is the 
alternative to that? I heard go to the Government. That 
seems a little burdensome. What else—what other 
strategies are there?

SHEEHAN: Well, here’s your option and I see these—
what used to be called $30,000 Washington law fi rm 
letters which are probably now $100,000 law fi rm letters—
that say, assuming the moon is made of green cheese 
and assuming that everyone is left-handed in America, 
then this is okay. So here are the facts you presented me, 
clients—.

SHEEHAN: It seems to me as an attorney you need to be 
very, very careful in those circumstances because in my 
experience in looking at cases, the information that comes 
to the attorney is much more limited than what is written 
in the work papers and what is written in the footnotes 
to the fi nancial statements and what is discussed in the 
billing offi ce about what we’re gonna do here.

WENDEL: I have never seen an advice of counsel defense 
hold up actually in my entire career ever. There’s always 
a problem with the assumptions, always. They’re never—
they never describe the actual facts, ever.

SHEEHAN: If the lawyers do their job and say here are 
the facts that we assumed in the case. 

MARTIN: Then the lawyers are protected, not the client.

WENDEL: But that’s really sort of—we actually are 
very sensitive to that. In situations like where if we 
have brought a case against a provider, for example, 
and this often happens in the case of hospitals who 
have disallowance actions going with the State and 
some of their money is being held, and I know that 
the State doesn’t generally pay interest. If it loses 
on a disallowance case and pays the money over to 
the hospital there’s no interest paid. When we have 
situations like that where a hospital’s involved in a 
situation like that or any provider, we won’t charge 
interest because we won’t charge interest on the debt 
owed to the State on the ground that, well, they didn’t 
get interest back on the money they had that was being 
held by the State, it turns out improperly, or however 
you want to characterize that situation where the 
provider actually wins the action. I mean we try to take 
into account the whole context of the provider and 
do actual justice and not skewer the provider at every 
opportunity.

THOMAS: Yeah.

WENDEL: You know, both in the ability to pay context, 
but then also just in that small—perhaps smaller little 
corner of the world where we have some control over 
what interest rate is charged and, you know, I think 
you’d be in agreement with this, Jim, right? Where 
there’s, say, even a larger sum of money is being—has 
been held within the exact same time period from a 
provider, it wouldn’t really be fair for the State then to 
charge interest to the provider on money that we—that 
the State had withheld out. So I mean in those small 
ways we can at least be sensitive to what’s—what would 
be—what’s fair to the provider vis-à-vis the Government 
or State.

THOMAS: Yeah, yeah.

WENDEL: You know?

KORNREICH: Marcia, do you have a comment? You 
were struggling before to get a comment in.

SMITH: Thank you. I wanted to follow up on this 
disclosure of overpayments. What if you’re dealing with 
a case that hasn’t made it to your balance sheet, which 
is probably a little easier to see? If it’s made it to your 
balance sheet you probably don’t have a good faith basis, 
but we do audits all the time. What if you aren’t sure 
what you did was in compliance or not? Are you saying 
that the only way that we can advise our clients that they 
can be sure that they’re not submitting false claims is to 
go to a government agency and get their blessing that 
what they have done is okay? Is that the only way to do 
it? I mean it seems pretty—.
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an audit of past practices you are—you have to exp . . . 
you have to know that—.

SHEEHAN: What you’ll do.

KORNREICH: And you have to basically—you have to 
know that if you fi nd bad things you’re going to disclose 
it.

SHEEHAN: Yeah.

KORNREICH: Because if you don’t do that, you’re 
making things much, much worse so, you know—but 
the question is when have you found bad things and 
if there is doubt. And I know it’s easy to say go to the 
Government, they’re your friends, and with present 
company excluded (laughter) there is a certain hesitancy 
as you’ll—that’s the tension that’s inherent, and—I don’t 
know what that line is except it’s judgment—.

SHEEHAN: It can’t be good faith, good-faith argument 
for keeping the money. 

KORNREICH: No. No, it has to be a belief that it is—
certainly a belief that it is more likely than not that this is 
a—. And your point is just because you have a reasonable 
argument or colorable argument, which is actually a bad 
argument—.

MARTIN: Yes.

KORNREICH: Yes, so that’s a bad use of the word, but 
you have some argument you can make but it’s a make-
weight. Clearly that’s a disclosure situation.

WENDEL: Well, but—and I think if your accountants 
have advised you that you should carry something over 
as a liability—.

KORNREICH: Oh, of course.

WENDEL: —year after year, you pretty much can 
know that your argument is not so hot and it might be 
best if, to cover yourself, you went to the State. If it’s 
over a material amount, if it’s, you know, whatever the 
materiality standard is, at least by accountant standards, 
and I would go much below that because that’s usually 
not a really great test, you know, but if it’s a signifi cant 
chunk of change that you’re holding and you’re 
maintaining it as a liability year after year, you know, 
based—and the accountant has made that determination, 
whoever’s auditing your fi nancial statement—.

WENDEL: —has determined that, even if that person 
isn’t also auditing your cost report and, you know, then 
you ought to go, if it’s a signifi cant amount of money, and 
ask the State what you should do.

KORNREICH: Absolutely.

WENDEL: The client is never—it never ends up being 
able to rely on the defense. It falls apart.

MARTIN: They have to fi nd the money to pay for it too.

SHEEHAN: That’s right.

WENDEL: But can anybody think of a case where in the 
health care role the advice of counsel—.

SHEEHAN: Once you get to the point of trial you’re 
right. I think—occasionally it is effective in negotiations 
at an early stage where—.

KORNREICH: But let’s come back to—.

I think we’re being, particularly the Government 
speakers, I think are being a bit glib on this point because 
it’s actually—and I’m getting back to Marcia’s point. 
It’s—I don’t think you—and maybe you are aware 
and maybe you’re not—of just how complicated the 
reimbursement rules are, and in many cases you just 
can’t—you know, you go to three different government 
agencies here and most of us are not in the habit when 
a client comes to you and says here’s this issue. It’s, you 
know—here’s the issue but did we do it right? Did we 
do it wrong? And you look at it and you say, you know, 
it—and usually there’s—frankly there’s two ways of 
looking at it. You say, okay, prophylactically on a going-
forward basis what should we do; historically what 
should we do—and it’s diffi cult to quantify because we 
all agree if you’re 99 percent certain, the fact that there’s a 
1 percent level of questioning doesn’t mean you go to the 
Government. If, on the other hand, you think it’s more 
likely than not that it’s a problem and you don’t go to the 
Government, I think it’s gonna be hard to say: Gee, we 
were—we didn’t have knowledge because you knew it 
was more likely than not and you didn’t confi rm. Now 
you get a different situation where, you know, it’s up in 
the air, there are reasonable arguments on both sides, 
what do you do?

SHEEHAN: One of the things you can do in New York, 
there is an advisory opinion process that’s contained 
in the Medicaid Inspector General Act. It goes to the 
Department of Health but it’s part of the statute.

So you have the option and it’s not just a kick-back 
opinion. It’s also payment opinions. I’ve had—I’ve not 
seen any requests—.

WENDEL: I’ve never seen one of those.

THOMAS: It’s been set up in DOH to do it but, yes, in 
fact, we’ve talked—.

KORNREICH: I tell clients that you have to understand 
the end at the beginning and if you’re going to undertake 
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WENDEL: Why not?

In deference to them, and then I don’t know what—how 
you would advise a client in terms of what to do with the 
money in the meantime, but I mean I would—if I was—I 
think I would probably feel like if you’ve alerted the 
State and it’s being discussed, that then you could—then 
you’re not at least during that time period in trouble for 
it, unless you really know that it’s due back.

KORNREICH: Right.

WENDEL: For sure, and you’re just papering over that.

KORNREICH: But if the State—not that I know of any 
context in which this has occurred, but if the State were 
to tell you—you went to the State and the State said we 
know there’s that issue statewide. We’re not looking at it. 

SHEEHAN: Who is the State for that purpose?

KORNREICH: High-level people at DOH.

SHEEHAN: You better write it down because that 
conversation—if you have doubts about that, that 
conversation is going to be very material somewhere 
down the road.

KORNREICH: Yeah. That is absolutely right. 

MARTIN: It’s possible that if you ask people in DOH 
about the conversation that happened seven years ago, 
they’re gonna remember it differently than the way you 
remember it.

KORNREICH: That’s right. I think we’re about out of 
time. We’ve gone over and I do very much appreciate 
this. I think it’s exactly—certainly what I expected, 
wanted, hoped for, so I appreciate it. Marcia, you have 
the disadvantage of not being able to interrupt, the fact 
that we—with the time delay. Did you have something 
else that you wanted to raise?

SMITH: Thank you. It was very interesting.

KORNREICH: Thanks to everyone. I really appreciate 
your time.

MARTIN: It was really interesting.

THOMAS: It was.

WENDEL: We should do this more often.

Edward S. Kornreich is a Partner in the New York 
City offi ce of Proskauer Rose LLP. Past longstanding 
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LYTLE: David Rich, you were in Washington yesterday, 
so you’re the expert at the table who knows exactly where 
the pulse of Washington is on this. 

GOTTFRIED: That’s right. 

RICH: I would still bet that they will pass something this 
year and the President will sign it. Although it’s much 
more iffy than it was a few weeks ago. And I think I agree 
with the chairman that they’ll call it health reform, it may 
not be what any of us would have thought health reform 
should look like. Actually I’m sure it’s not what some of 
us would think health reform should look like. But I think 
because of the fact that the President has signaled a lot 
of fl exibility on a variety of things, which gives the left 
heartburn certainly. 

But I think because he has, unlike ‘93 and ’94, where I 
think the president drew some very clear lines in the sand. 
It’s less clear to me where those lines are this time around. 
And so I think there are some compromises that could be 
had that could get them over the fi nish line. 

But it’s going to be tough. And some of the same concerns 
that were around in ‘93 and ‘94 about how to pay for it 
are what seem to be holding everything up at this point in 
time and keeping them from going ahead. So I would still 
bet yes, but I’ll look at this tape again in three months. 

(Laughter) 

LYTLE: Do you want to go next Elisabeth Benjamin? 

BENJAMIN: Okay. I don’t know if there’ll be health 
reform or not. But I think the President’s right that we 
have to do health reform. It’s unaffordable for most 
people to get health care, given the way premiums have 
been going up. For example, just in New York State, 
premiums have gone up ninety—seven percent since 
2000, while median wages have gone up around eleven 
percent during that period of time. A Harvard study came 
out a couple of weeks ago saying roughly two-thirds of all 
bankruptcies are related to medical issues. 

It’s just untenable to go on this trajectory for the people, 
much less the system. And are powerful economic and 
system arguments about why we have to do health reform 
as well. So I don’t know if it will happen, but I think it 
has to happen, and I think President Obama was right in 
saying that last night. 

LYTLE: Melinda Dutton, you can be the pessimist. 

DUTTON: Well, I actually agree that something’s going to 
happen. Something has to happen. While there are serious 
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LYTLE: Our discussion today focuses on the impact of 
federal health reform on New York State. And I thought 
I’d start with an historical note: Today is July 23rd, 2009. 
When this is ultimately published, events will likely have 
overtaken us. Congress is still debating health reform, 
still hoping to make some progress before the August 
recess, although we seem to see increasing doubts about 
that. And the State is wondering what exactly it will 
have to do once health reform does actually get enacted 
sometime this year. As it happens the President had a 
nationally broadcast press conference last night focused 
primarily on health reform efforts. 

So in fairness to the panelists there will be a lot that takes 
place between now and the point that anyone reads this 
transcript. But if you had to bet right now, and let me 
start with you Assemblyman Gottfried, do you think 
Congress will enact, and the President will sign, health 
reform in 2009?

GOTTFRIED: And you’re asking me fi rst because I 
know the least about it out of everyone at the table. 
If I were betting, I would bet that Congress will pass 
something that they and the President will call health 
reform. Whether it is something that I think is worth 
writing home about or qualifi es as health reform I’m 
less prepared to bet. I have, I guess, an unfortunately 
low level of expectations as to what will come out of 
Washington. 

A Conversation About Health Care Reform
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it has to happen. And I think in ‘93, while people may 
have said we need health care reform, I think other than 
consumer groups I’m not sure business was quite there 
yet. Certainly a lot of the industry stakeholders were not. 

Whereas this time around the industry stakeholders came 
into this debate saying they’re for health care reform. 
Now, of course, their defi nition of what health care reform 
is and what it should include varies from industry group 
to industry group. But the fact that they all came to the 
table early and said we want to be part of this as opposed 
to sitting back and then pouncing and trying to defeat it, I 
think is a big change.

And I also think as the chairman said, the President’s 
approach is a different one. You know how the pendulum 
swings to the opposite direction because you think you’re 
going to not make the mistakes of the past. I think in 
some ways they’ve swung too far in the other direction 
and said, “We’re just going let Congress do their thing.” 

And we saw some of the results of that the last few weeks 
when the House came out with their bill. I think if the 
White House had been a little bit more involved perhaps 
they could have avoided some of the problems that 
we’ve seen arise with the current version, at least from a 
political standpoint. 

We actually like the bill that came out, but there are many 
in the House, House Democrats, who don’t. And so 
there’s some criticism of the White House almost taking 
too much of a hands-off position so far. I think that will 
probably change now though. I think they realize they 
have to get a handle on it. But that is certainly one of the 
differences, too. 

So I think the public’s clamoring for reform, the fact 
that business, employers are clamoring for reform in 
a way that I don’t think they were in ‘93. And that the 
stakeholders are all, so far, still at the table, although they 
may disagree on some of the points that may be around 
the edges as you had said, is a big difference between 
now and back then. 

LYTLE: Do you have a sense, Melinda, in terms of how 
the debates shifted? 

DUTTON: I actually completely agree. I think that 
there’s more of a mandate now than there was then. And 
we’re more mature in our thinking about the options 
and there’s been more experimentation at the state level. 
But the most important thing is the mandate. And not 
just among folks who don’t have insurance or are going 
bankrupt because they don’t have insurance. 

I think the provider groups recognize that the health 
system as it is right now isn’t sustainable. And everyone 

issues that are being debated, I don’t think that there’s 
a serious question that something needs to happen; that 
voters want something to happen. 

I think the real question is whether we’ll get distracted 
from that mandate. The longer it drags on the more likely 
it is that we will get distracted. So, I hope something 
will happen, I think something will happen. And my 
guess is that it’ll be something that doesn’t make anyone 
happy in the short term, and that this will continue to be 
something that gets debated and lobbied for a long time 
to come. 

LYTLE: I assume all of us, in various roles, paid some 
attention to the last time that health reform was at the 
centerpiece of the agenda. How would you compare 
this reform debate to the efforts in the early days of the 
Clinton administration?

GOTTFRIED: Certainly the White House is doing 
it differently, starting with the fact that they did not 
convene a small army of a task force to draft a plan. 

LYTLE: In a secure location. 

BENJAMIN: Dick Cheney’s still there. 

(Laughter) 

GOTTFRIED: And to draft an enormously complex plan. 
And instead they invited the Congress to either do it or 
work with them to do it, or to take their work product 
and call it their own. I’m not quite sure who did all the 
drafting. 

I guess we’ll see whether that route produces a better 
outcome. I think there has been a longer and perhaps 
deeper public discussion of the importance of health care 
reform than there had been in ‘93, ‘94 when the issue was 
a front burner political issue, but was still relatively new. 
Obviously the issue went back long before that, starting 
perhaps with Al Smith’s state universal health coverage 
bill in 1915. 

LYTLE: Which your bill is modeled on? 

(Laughter) 

GOTTFRIED: No, although I guess I’d have to say, that, 
while I have held Al Smith’s bill in my hand, I’ve never 
actually read it carefully enough for me to have modeled 
something on it or not. 

LYTLE: David, you were in Washington the last time 
around. What is the difference from your perspective? 

RICH: I think both what Elisabeth and what the 
chairman said is very true. People are much farther along 
in thinking about health care reform and in feeling that 
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The second group is a group called HCAN, it’s the big 
national group representing consumers, organized labor, 
the other constituencies. And they are really pushing the 
public option, because they see that as a good and viable 
way to beat back the insurance industry, which they feel 
has not been serving consumers as faithfully as it might. 

And then there are the AARPs, the Families USAs, and 
other organized advocacy groups that are being even 
a little more cautious. More iffy on the public option, 
focusing on affordability and quality and trying to bring 
together strange bedfellow coalitions and trying to herd 
all the cats so that all the folks that have real fi scal skin 
in the game don’t extract the pound of fl esh, if you will, 
out of the consumers. That’s a quick spectrum of the 
advocacy world and where they’re at. 

LYTLE: You mentioned the risks to New York by this 
whole enterprise. And Dick Gottfried, you expressed 
concern recently, with another state legislator, over 
any preemptive language in the federal bill that might 
override state laws. What’s at stake in this regard, what 
do we stand to lose from health care reform as a state? 

GOTTFRIED: Well, New York and several other states, 
we’re not the only one, have for many years been way 
out in front of anything Washington has accomplished. 
Whether it’s on insurance, consumer and market reforms, 
some of the consumer protections they’re talking about in 
Washington now we enacted in 1992, and so everybody’s 
forgotten about them. 

The federal Child Health Insurance plan was invented 
in the late ‘80s, early ‘90s by Minnesota. We plagiarized 
it from them. At least I always confessed that, that we 
stole it from them. And a couple of other states built on 
it and Congress, a few years later, adopted it as a model. 
Expansions of prenatal care; we in New York enacted 
Family Health Plus as a Medicaid expansion; Child 
Health Plus expansions. All these things have begun at 
the state level, sometimes with back-up from Washington, 
sometimes not. 

My big fear is that when the dealing is all done, the 
last thing that the insurance industry and several other 
interest groups will say to their friends in Washington is, 
“Okay, fi ne, we agree to A, B, and C, but we don’t want 
to now have to go back to our states and pay D, E, F and 
G. So pre-empt the states from doing anything.” And 
Congress does that a lot. I would imagine in New York 
local governments accuse us of doing it at the state level 
to them. But I think there is an enormous danger that 
insurance reforms, public health coverage expansions, all 
sorts of things that we would be doing in New York, after 
Washington does whatever they do, will be closed off to 
us. 

knows that there will be some sort of dire consequences 
coming down the line because it’s not sustainable. That’s 
why folks are coming to the table and saying, well let’s 
try to fi gure out how that change is going to happen. 
Last time it was just no change, let’s just undermine and 
beat back and try to maintain the status quo. There are 
very few stakeholders who are happy with the status quo 
right now. 

LYTLE: It seemed like a defensible position in 1992, 
1993, just leave things as they are, don’t mess with a 
reasonably good system. It’s hard to imagine someone 
articulating that now. 

BENJAMIN: And the Republicans have taken an 
interesting approach. They aren’t saying don’t do 
anything. They’re saying, “Oh we should take time to 
think about this.” Their whole strategic positioning 
sounds so reasonable, by saying we should take 
more time. Because they know time is on their side 
to do nothing. And to achieve nothing and have this 
be Obama’s “Waterloo.” So I think that is a clever 
strategic move on their part. And they sound eminently 
reasonable, this is an important thing, it’s a big part of 
the economy, why should we rush it? I’m concerned 
about this posturing that’s occurring right now against 
health reform. Because ultimately, time is not on health 
reform’s side.

LYTLE: How would you characterize the views of the 
groups that have been out there looking for some sort of 
universal health care program? 

BENJAMIN: Well, we never use the word universal. 

(Laughter) 

BENJAMIN: We say affordable quality health care 
for all. Actually, the advocacy community is not a 
monolith—there a number of groups working for health 
reform. For example, there is the single payer movement. 
Folks that support a single payer system are rightfully 
upset that this approach was taken off the table at the 
very beginning of the process. I think that was strategic 
error, actually, even for the Democrats because I think 
if you had had a proper airing of single payer we may 
not end up with single payer, but I think we would have 
ended up with a bill that certainly does a better job for 
New York, that would do more in terms of building 
out Medicaid and promoting the interests of safety net 
providers and other providers and I think that was the 
strategic error. 

As a result, the single payer folks are organizing, they’re 
marching, they’re interrupting Congressional hearings, 
defl ecting valuable pro-health reform energy to the 
question of why a single payer option was not at the 
political table. 
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people who would be terribly disadvantaged by that—the 
rates, and the premium rates for the healthy young folks, 
one component of the 2.5 million New Yorkers without 
coverage, would go down and it might make coverage 
more affordable? 

BENJAMIN: What we say is, before passing laws that 
would gut community rating, why don’t we do smart 
things as have been proposed, such as merging the direct 
pay market, which people claim is in a death spiral, with 
the small-group market. That will raise small-group 
market rates maybe by one percent, but it will bring 
down the premiums in the individual direct-pay market 
by a lot, as much as thirty-eight percent. So I think that 
there are lots of things to try before that. And I would 
encourage that step in New York, and that’s in fact one of 
our top priorities for next year, assuming there’s nothing 
else that we can push. 

(Laughter) 

BENJAMIN: We will be working on that. 

LYTLE: That’s assuming that Congress doesn’t preempt 
New York from undertaking those steps.

BENJAMIN: And then the other thing that New York 
does that’s sort of remarkable and is completely off 
the table in Washington is covering immigrants. We 
provide access to public coverage for every immigrant 
that’s in the process of getting regularized and already 
has their green card. In CHIPRA, the reauthorization 
of the state’s Children’s Health Insurance Program, the 
feds actually corrected something bad which happened 
during the overzealous welfare reform effort. Welfare 
reform required people who have green cards to wait fi ve 
years before the State’s public insurance programs could 
draw down federal funds to pay for the federal share 
for covering those folks. We’re urging the correction that 
happened in CHIPRA happen again in health reform. 
That would result in signifi cant savings for New York. 
And if nothing else can happen, at least provide more 
funding to those seeking out institutions that really are 
serving the uninsured. 

LYTLE: And so this approach to immigrants is for legal 
immigrants, not for people who are undocumented? 

BENJAMIN: Well, everybody tells us that undocumented 
folks must be completely off the table, and that if you 
even start the immigration conversation, all of health 
reform will go down in fl ames. And that’s what all 
the pollsters tell us and I don’t even think it’s being 
considered. To be honest, we obviously think it should be, 
and we certainly think states should have the option to do 
it, and maybe we could get that in. But I think that’s the 

There may also be mandates in the federal legislation that 
will be a problem to some states, maybe less of a problem 
to New York. For example, in many states, expanding 
Medicaid eligibility levels is viewed by many governors 
as some horrible threat to be imposed from Washington. 
Happily, we in New York tend to regard those expansions 
as being a welcome opportunity to bring more federal 
money into New York to help us pay for health care. 

So I think there is certainly upside potential for New 
York. There could be expansions in federal permitted 
eligibility levels for Medicaid and Medicaid expansions 
like Family Health Plus and Child Health Plus. But I am 
most afraid that at the end of the day they will preempt 
a lot of what New York has either done or will do in the 
future. 

LYTLE: What do you see as the risks? 

BENJAMIN: We have basically a three-prong strategy. 
The fi rst issue we are concerned with is affordability. 
The Senate Finance Committee is proposing to terminate 
subsidies at 300 percent of the federal poverty level. If 
that went through, a family at 300 percent of poverty 
would be spending forty-four percent of their income 
on health insurance. And under the individual mandate, 
a family would be required to do so. Our job is to 
remind elected offi cials that if you’re requiring families 
to purchase coverage by either fi ning, taxing them or 
throwing them in jail, to spend forty-four percent of their 
family income on health insurance, you’re going to be out 
of offi ce.

(Laughter) 

BENJAMIN: That is just not workable. We really spend a 
lot of time talking about affordability. Either they’ve got 
to regionally adjust it, or somehow take into account the 
fact that New York is a high-cost state and that insurance 
and health care costs more here than elsewhere in the 
country, for lots of reasons. 

The second thing we really talk about is to “do no harm.” 
New York is a pure community-rating state. Insurance 
companies are not allowed to discriminate based on 
gender, as they do in other States, or on age, as is being 
proposed in the federal statute. They are suggesting that 
older people should spend either two or fi ve times more 
than younger people. Right now, we don’t allow that 
in New York, and we don’t allow insurance companies 
to discriminate based on disability status either. And so 
we’re very concerned that our community-rating law will 
be gutted, certainly on the age side. 

LYTLE: What do you say to people who’d say if we got 
rid of community rating in New York—providing, just 
for the sake of argument, some formal subsidies for those 
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program and using Medicaid as a vehicle for improving 
access and quality. At the federal level, that has never 
been Medicaid’s role.

GOTTFRIED: You know part of the problem with 
Medicaid in the federal debate, and it would be a problem 
if we were doing it in New York, is that for so many 
people Medicaid is, for different reasons, a dirty word. 
Many people think it’s a dirty word because they think 
“it’s a terrible program and you wouldn’t want to make 
me and my family live like a poor person and get our 
health care through Medicaid. It’s kind of like saying for 
the rest of your life you’re going to eat the school lunch 
program as your diet. 

And yet on the fl ip side many people who on the one 
hand regard Medicaid as a terrible program and don’t 
make me go anywhere near it, simultaneously believe it is 
an excessively generous and gold plated program that we 
give to poor people. And they think, “Isn’t it an outrage 
that we give such a wonderful program to the poor 
people, but don’t make me live on it.” And so, when it 
came time to do child health insurance, nobody said let’s 
make Medicaid available to moderate income children. 
They said, well let’s call it SCHIP. All of the states, I think, 
that have done Medicaid expansions use a different word. 
In New York we call it Family Health Plus. In other states 
it’s BadgerCare and whatever. 

LYTLE: Or HuskyCare. 

GOTTFRIED: HuskyCare, right. God forbid you should 
call it Medicaid. Because then people won’t want to 
enroll, politicians who advocated for it will get yelled 
at by their constituents for being in favor of Medicaid. 
And yet you know it is, at least in many states, a very 
successful public health plan. 

And it provides in many states better coverage than 
what you can buy and does it at a lower cost. And would 
actually be a sensible model to build a public plan 
on. It’s already there; you don’t have to go out to the 
store and buy it. You don’t have to invent it. But it has 
been—I mean what they are calling a “public option” in 
Washington is embarrassing and I think doomed to fail. 

LYTLE: Well it’s ironic: it’s as if we never we had a public 
health insurance program before. The notion of a public 
plan sounds wildly bizarre and left wing and—.

GOTTFRIED: Next thing you know they’re going to 
want the government to deliver mail. 

BENJAMIN: Good public options exist for children, for 
example, the SCHIP programs, like New York’s Child 
Health Plus program. The House bill actually proposes to 
phase that out—which is kind of amazing and has a lot of 

most we could get in, and so that’s why we urge seeking 
this funding.

LYTLE: Melinda, you spent a lot of your career 
dealing with Medicaid issues: what are the risks and 
opportunities presented by the federal debate from the 
standpoint of the state’s Medicaid program? 

DUTTON: Medicaid has really been a footnote in the 
health reform discussion at best. And Medicaid in New 
York is an enormous driver in our health care system, 
about thirty percent of our health care economy in New 
York, covering four million people, half of the births 
in New York City are paid for by Medicaid. Medicaid 
is an engine in New York. It’s an engine in the health 
care system nationally, but in New York far more so 
than any other state, and the fact that it’s really been 
an afterthought in the health reform discussion I think 
is cause for concern in New York. As Assemblyman 
Gottfried said, we have used Medicaid as a vehicle to 
expand health insurance coverage to lots of populations 
that other states have not. 

But we’ve also utilized Medicaid to fi nance health care 
services in areas that, if we were not able to access this 
federal funding, New York would be left holding the 
bag. So New York has been successful and aggressive 
about utilizing Medicaid funds to fi nance a variety of 
safety-net needs that relate to our health care needs, such 
as through DSH payments and through our health care 
system overall. The federal reform proposals that have 
addressed Medicaid have been fairly modest by New 
York standards. I think one of the things we’re going to 
want to keep an eye on is if we’re talking about lifting the 
fl oor of Medicaid coverage a bit, is New York going to 
be rewarded for the fact that we’re ahead of the curve or 
are we going to be punished? Are only states who have 
been less generous in their Medicaid benefi ts going to be 
rewarded?

In New York, we through Family Health Plus provide 
coverage up to a hundred percent of poverty. In the 
House bill, New York appears to be able to access a 
hundred percent federal reimbursement like those other 
states would for those populations. 

LYTLE: For the increase in eligibility? 

DUTTON: For the increase. That is wonderful but I think 
that is going to need to be protected. I would imagine 
that that would be vulnerable as we move forward. New 
York’s embarked on a pretty ambitious Medicaid reform 
agenda over the last couple of years. People may have 
confl icting ideas on the details of the agenda. But I don’t 
think there’s a question that overall we’ve been very 
aggressive about treating Medicaid as a health insurance 
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LYTLE: I want to turn to the exchange and sort of the 
implementation questions in a moment. But before I 
do that, David, from the provider’s point of view, from 
the current health care system’s point of view, looking 
at the proposals in Washington, it seems at least half 
of it is talking about cuts in current support for health 
care facilities. The other half is focusing on coverage 
expansions, but even the President’s rhetoric has been 
evenly balanced on reducing the cost of health care. What 
do you see as the consequences for the existing health 
care system? 

RICH: Well, I think a lot of the concerns we have on 
behalf of New York dovetail with the concerns that have 
been mentioned already, which include the affordability 
concerns. I think that the four hundred percent in the 
House bill is already being talked about going down to 
three hundred. And also how generous will the Medicaid 
expansions actually be when we see the Senate Finance 
Committee bill? It might not go as far as the House bill 
goes. 

The issue of the covering the undocumented, even as an 
option, I don’t think will happen. And so the issue of how 
much benefi t to New York, and how much of a dent in the 
number of uninsured there really will be, is one that is a 
real concern.

And I think from the standpoint of our members of 
Congress, particularly from the suburbs, where they have 
wealthier constituents who feel like they’re obviously 
going to have to pay some of the new taxes, and they feel 
like they already pay taxes to Albany so that we have a 
good Medicaid program in New York. Just to have to pay 
taxes so that Alabama suddenly expands the Medicaid 
program that is as egregiously inadequate right now and 
covers people at forty percent of the poverty line. That is 
not something they’re relishing voting on. 

So I think there’s some concern there. Part of why we 
have that concern too is that, as Melinda mentioned 
before, DSH is an issue. “Disproportionate share hospital” 
payments, both on the Medicare and the Medicaid sides, 
are viewed as somewhat of a piggybank to pay for health 
care reform, which is understandable, given that some 
of that is supposed to be for uncompensated care. The 
question is how much of a dent in uncompensated care 
will there be? The Health and Hospitals Corporation 
at our meeting in Washington yesterday said that they 
estimate that between sixty-fi ve and seventy percent of 
the uninsured that they treat every year, which is over 
four hundred thousand people, are undocumented. They 
can’t know for sure because all of the diffi culty you have 
knowing who’s documented and who’s not, but they 
feel that it’s a very large percentage. And those will all 

children’s advocates up in arms. There was debate when 
SCHIP was passed: why do we need SCHIP, we have 
Medicaid, shouldn’t we just be building on Medicaid? 
Wherever you came out on that discussion, we’re way 
down the line now, it exists. And it’s quite robust and it’s 
very popular. And so the idea that you get to keep your 
current coverage was part of the promise here, except if 
you’re a child on SCHIP. 

LYTLE: Is that just sort of for neatness? They say if you’re 
going to expand Medicaid what’s the point of having this 
sort of tag-along program? 

BENJAMIN: No, it goes beyond that. 

RICH: I think they say, well if everyone under a certain 
income level can be eligible to purchase through the 
exchange and get the subsidies, whether you’re an adult 
or a child, why have something separate? But also why 
muck up something that works? 

BENJAMIN: Right. 

RICH: And also who knows what the transition would be 
like? Transitions are not always smooth, as you know. 

LYTLE: Medicare part D went so well. 

RICH: Yeah. 

BENJAMIN: Well, I’m glad you brought up that 
transition point. I think that’s one of the biggest concerns 
for consumer groups: what if we get federal health 
reform and then we’re going to have this nightmare, like 
what happened with Part D, when Medicare’s phone 
systems crashed. People couldn’t get help, and they 
didn’t understand what happened. So just imagine in this 
sort of situation in a post- reform world in which people 
will be required to buy health insurance suddenly. They 
don’t know which plan to pick, they don’t know how 
to pick it, they don’t know how much they’re supposed 
to pay, they don’t know where to go: it is going to be a 
nightmare. 

In Massachusetts, another consumer advocacy group had 
been fi elding a thousand calls a month; suddenly after 
their health reform was passed, they were fi elding four 
thousand calls a month. And so at CSS and at a bunch 
of other places, like California, Massachusetts, where 
there are these consumer assistance programs, we’re 
really hoping that someone will wake up and realize 
that the exchange is just going to be another government 
bureaucracy and you’re going to have to actually have 
some hand- holding and provide help in local community 
groups, in senior centers. Locations which can enable 
people to navigate this whole post reform world. 
Especially if the State is disenrolling a bunch of people off 
of a working program.
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GOTTFRIED: Of course, in the Medicare context, at least 
at the moment, that idea is perceived as being a way to 
cut Medicare reimbursement rates. In New York if that 
were the law, or if it were proposed, the executive branch 
would probably oppose it because it would be seen as a 
way of raising Medicaid rates. 

RICH: So those are some of the things that are causing 
concern. The community knows it’s going to have 
reductions at the very least, reductions in the rate of 
growth. And we all signed off on that, we said do it. 

The question will be over time, though, how much deeper 
will they go, and the fact that the House bill is already 
found to not be budget neutral gives everybody a lot of 
heartburn. 

BENJAMIN: I just wanted to say something about this 
whole budget-neutral thing. I mean this is something 
my husband says to me every single night. He’s like, “I 
don’t get it. One trillion dollars, aren’t we spending three 
trillion dollars a year in war spending? I don’t get it. 
One trillion over ten years to provide health care for fi fty 
million?” And he goes, “Why are people saying that?” 
And I said I’m sure they polled his arguments, and sadly 
they go nowhere. 

LYTLE: The “T” does scare people. It scares—and 
particularly in the context of the economy in the tank. 
Now that—and with all the other spending that, you 
know, that has appropriately been scary. 

BENJAMIN: But then he gets going on the bank bailout. 

GOTTFRIED: Yes, well, this is America. 

(Laughter) 

LYTLE: So here’s the question. Health reform has now 
passed. It’s a matter of law, things in place. I mean we 
don’t obviously know all the ingredients as we sit here 
today. Let’s assume these insurance exchanges, among 
other things, are in place. What’s the state supposed to 
do? It’s not even clear who’s supposed to set these up, as I 
understand it. Does this require, do you think, some state 
legislation? How busy will you and your colleagues be, 
Dick? I guess it depends on whether your pre-emption 
goes through. 

GOTTFRIED: Yes. Well, I guess it’s anybody’s guess 
as to what extent things will be set up by the federal 
government and to what extent states will be called 
upon to do things. Medicare was set up as a nationwide 
program; Medicaid, on the other hand, was set up to be 
implemented state by state. So I don’t know that I’m in a 
position to predict that. 

continue to be uninsured. And some of the safety net 
voluntary institutions would say the same, particularly 
in Queens and other parts of the city, where there’s a 
large immigrant population. 

So how much they cut those subsidies back is a concern. 
They have talked about targeting them more in the future 
to make sure that they go more to safety net institutions, 
which makes a lot of sense, and could help alleviate 
some of our concerns. But I think that is one of the major 
concerns that the provider community in New York has 
on the disproportionate share side. 

The other concern that we have, which is a debate 
that is sort of raging within the hospital community, is 
this whole issue of geographic variation in Medicare 
spending and is it justifi ed. And do you use the 
Dartmouth Atlas studies, which some of you are 
probably familiar with, which don’t at all adjust for 
cost of living, similar to the federal poverty line, which 
isn’t adjusted at all for cost of living. Dartmouth doesn’t 
do that. And so they compare spending—Medicare 
spending for benefi ciaries across the country—without 
adjusting for that, without adjusting for socioeconomic 
status, without adjusting for anything that others have 
said you should adjust for.

So there’s this whole huge fi ght going in now, which 
has bled into what the Blue Dog Democrats are saying 
they want. They want redistribution of funding around 
the country and so that is a very big concern, as well as 
the new idea to allow an independent commission to set 
Medicare policy with very little input from the Congress. 
They talk about it as a “Med BRAC,” sort of a Medicare 
base-closing commission where—.

LYTLE: Medpac on steroids. 

RICH: Medpac on steroids, where they come up with 
Medicare payment policy and a whole package of 
reforms that then Congress could really just have a 
yay or nay vote on. And if they’re smart the panel will 
include good and bad in there and people won’t want to 
vote down something that has some of the good, and so 
we’ll get the bad along with it. It would be sort of like me 
deciding, Dick, that it’s fi ne to just abdicate your power 
as chairman of the health committee and your say over 
Medicaid reimbursement policy. That’s actually what 
they’re doing. 

LYTLE: There are times when the Department of Health 
takes that position. 

RICH: That’s true. They would like that, I am sure. But 
it feels like there should be some sort of combination, 
where Congress still has a strong role. 
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from local players. I don’t see how we could possibly 
do this without having some real investment in local 
infrastructure around these issues. 

BENJAMIN: And two of the bills actually contemplate 
that a little bit. In the House they’ve set up a sort of 
federal ombudsprogram watchdog. And then in the 
exchange they clearly and explicitly say that there’ll have 
to be some contracting to get people, you know, with 
some kind of local entity. It’s not the language that we 
would like, we believe there should be contracting with 
local groups to help get people in. 

And I think the Senate HELP language—from the Health 
Education and Labor Committee—is pretty good. We 
don’t know what Senate fi nance will do, but they’ve got 
to think about this just a little more than they have. We 
worry that the great minds on the subcommittees aren’t 
really putting their attention to this. And so we think it’ll 
require the great minds of people like Dick Gottfried to 
do it in New York and hopefully there’re folks in other 
states doing the same. But it’s going to be a nightmare. 
And that’s not even going into the quality side, right? 
There’s all this electronic health information stuff, and 
personal health records. And people are going to need 
help kind of accessing all of that, and they’re going to 
be doing this huge investment. I know that’s one of the 
things Melinda was going to talk about, but you’ve got to 
have a way to make this stuff meaningful for consumers 
or the voting population’s going to just go crazy. Because 
it’s just a lot of money being thrown around without any 
sort of tangible making things better for patients. 

LYTLE: Has the Greater New York Hospital Association 
begun to examine what the implementation of this is 
going to look like or made recommendations about that? 

RICH: Not yet, no. But I do, as we mentioned before, I 
really do worry about transitions. You know, someone 
at one point had asked us to look at the Wyden Health 
Reform bill, which was going to completely take 
everything out of employer-sponsored health insurance 
and make everybody just be responsible themselves. 
Senator Schumer and others were saying, “Well you 
know a lot of bipartisan members are on that bill, tell 
us what you think?” How in the world, what would 
that transition be like? Now luckily they’re not talking 
about doing that, but I could imagine everybody being 
uninsured for a period of time.

BENJAMIN: On the Wyden bill I had a chance to ask 
Senator Wyden: “Hey, I’m from Oregon, let me ask you 
a question” because I grew up in Oregon. New York 
State, your tax credit or your bundle of money you’re 
going to let people use is only fi fteen thousand dollars. 
But the premiums in New York are twenty-two thousand 

We’ll fi nd out. And as some people have been observing, 
I and many other people will probably fi nd out half 
of what’s in this legislation a month or two after the 
President signs it. Starting with: how many people know 
that the House bill would phase out Child Health Plus? 

There will certainly be, to put it euphemistically, a lot 
left to be done after this legislation passes. To me the big 
question will be: will the states be allowed to do those 
undone things? If we are, I’m reasonably optimistic that 
at least in New York we will be prepared to do what we 
can to build beyond what Congress does. 

And I say that just based on experience of the last twenty 
years or so where New York has done a whole lot of 
things to fi ll in the huge gaps the national policy has left 
us. And I think when people’s hopes or expectations 
have been built up by all of this national discussion and 
then they realize what’s left to be done, I think it will 
come back to the states and maybe get echoed back to 
Washington that there’s a lot more to do. 

BENJAMIN: There’s just going to be such an enormous 
implementation challenge with this. 

I mean I can’t even get my head around it. I think about 
how long it took us to implement automatic eligibility in 
newborns on Medicaid. Or you know, little tiny things in 
the system that took us years to make—.

RICH: Newborns who you know nine months ahead of 
time are on the way. 

DUTTON: Right. 

GOTTFRIED: Right, right. 

BENJAMIN: Surprise, surprise. 

RICH: You had a lot of time to do the paperwork. 

GOTTFRIED: A built-in transition period. 

DUTTON: You know the logistics of this, on the 
eligibility side, are going to be enormous. This isn’t 
Medicare, it’s more like Medicaid. Because it is 
means tested, your ability to get the amount of your 
subsidy is dependent upon your personal income and 
circumstances. We’ve been moving towards a more 
simplifi ed system for eligibility on Medicaid for fi fteen 
years, at least that’s how long I have been a part of that 
march, some of you’ve probably been involved with it 
longer. I think we all believe it’s possible to have a user-
friendly enrollment system, but we also know that it’s not 
easy. 

And now we’re going to take this to a national scale. 
I can’t imagine that this can be done without really 
signifi cant involvement from state government and 
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Middle-income folks won’t stand for that. And we won’t 
implement programs that are like that.

BENJAMIN: But they did it in Massachusetts and the 
connector does not do that. 

DUTTON: Right. And I think that what we’re going 
to see. We know we have a huge problem in New York 
with people who are already eligible for low-cost or no-
cost coverage, just not being signed up. There’ve been a 
million reports on this topic. And we know at least part 
of the reason is because we still haven’t made that system 
user-friendly enough. We’ve, inch by inch, made it a little 
bit better each year, but we still aren’t all the way there. 
We’re going to have to fi gure this out because we can’t 
treat people that way. The program is going to depend 
on fi guring out more streamlined ways to do it. Do we 
just use tax returns? Do we allow people to attest and 
do sampling instead of asking every single individual 
to produce papers? I think the involvement of middle-
class people in these systems will open up new doors 
to simplify and streamline and make this a more user-
friendly system.

And I think one of the nice side benefi ts of that, 
particularly in New York where we have so many folks 
who are eligible for Medicaid already and not enrolled, is 
that I think those programs will be more successful and 
those populations will have more access, too.

LYTLE: We’ve talked a bit about what makes New York 
different. It’s not always a compelling argument that New 
Yorkers have to be dealt with on our own terms, that New 
York brings special things to the table that have to be 
viewed that all other states have to kind of roll over and 
support.

But, notwithstanding whatever the politics is of a 
diminishing population in New York State, and what 
political power we still have, there are some unique 
characteristics that make New York a harder fi t into 
health reform. Is it worth just kind of trying to list all 
the things that make health reform a little different in 
New York? You mentioned some of them obviously. 
Immigrants, what are some of the other things? Oh, you 
mentioned costs. 

BENJAMIN: Affordability. 

RICH: I think cost and affordability. And also the sheer 
fact that we have, as Dick said before, expanded our 
Medicaid program to the point that we have.

I mean when you look at what other states’ Medicaid 
programs look like, I don’t know how anyone’s eligible 
to tell you the truth. So that’s an issue. And when they 
talk about expanding and providing one hundred percent 

for a family; who’s going to make up the gap?” And he 
says, “You clearly don’t understand the bill.” And I’m 
thinking, “No I think I clearly do.” 

(Laughter) 

BENJAMIN: I should hope that Chuck Schumer would 
not really seriously consider it because all of us in New 
York will be in deep trouble, we will not be able to buy 
health insurance. 

LYTLE: Are we contemplating that local social services 
step up and play the role in the exchange or are we 
talking about some other new not-for-profi t entity gets 
created and, is it regional, or is it statewide? 

RICH: The bills seem to say statewide, but there can be 
more than one, so I guess the state could decide, under 
some federal parameters, that I would assume HHS 
would come up with, to have more than one. So they sort 
of are punting on that, it seems to me. 

DUTTON: There’s some language about Medicaid 
agencies being able to apply to play that role. 

GOTTFRIED: Well, it’ll be interesting to see the debate 
when people in Washington talk about how, in order 
to apply for this subsidy, you have to go to the welfare 
offi ce. Also known as the Department of Social Services. 

And the whole notion that every year middle-class 
people, for the fi rst time in their lives, are going to have 
to go to some government agency and pass a means test. 
Except maybe if applying for fi nancial aid for their kid 
to go to college, most middle-class Americans think of a 
means test as something that only “those people on the 
other side of town” have to do. 

DUTTON: And they can’t even stand the DMV. 

BENJAMIN: Wait till they get to the welfare offi ce. 

RICH: And that will be where it’s done. 

GOTTFRIED: And then you’ve got to do this every 
year. And you’ve got to show up somewhere with your 
paystubs and your birth certifi cate and all the kind of 
stuff that poor people have had to live with, except now 
we’re going to be telling middle-class folks you’re going 
to take off the day from work to go down to the welfare 
offi ce to prove that you shouldn’t have to pay the full 
cost of the health insurance that you’ve been mandated 
to purchase now that you can’t afford even with the 
meager subsidy. That’s going to be fun. 

DUTTON: Actually, we won’t do that to middle-income 
folks. The reason that we’ve gotten away with doing it 
the way do for so long is because it is low-income folks. 
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there’s more home health available as they’re leaving the 
hospital setting.

You know one of the concerns that has been raised about 
readmissions for the Medicare population to the hospital 
within thirty days of discharge, is that it was found that a 
very large percentage of those who were readmitted had 
not even seen a doctor or any health care professional in 
the thirty days after they left the hospital.

So certainly people look at a segment of long-term care 
as part of the solution to some of these quality issues. 
But I don’t think very much is being done. And one of 
the other things that had been in the house discussion 
draft, that fell out completely, was an effort to try and fi nd 
better ways of managing the care of dual eligibles—the 
dual Medicaid and Medicare eligible population, which is 
extremely important because their care is so unmanaged 
now. And, just from a cost standpoint, they drive a lot of 
the Medicaid costs because Medicare and Medicaid have 
such different rules, there’s often very little incentive for 
the state to better manage that population’s cost because 
a lot of the benefi ts accrue to the Medicare program. For 
instance, if you were to cut down on readmissions to 
the hospital it’s the Medicare program that would save 
money as opposed to the Medicaid program. We’ve all 
been talking about the dual eligibles for years and yet 
now it’s not in the House bill at all, and so I think that is 
frustrating to the long-term care community. If thought 
of at all, they’re somewhat of an afterthought, or they’re 
basically looking at cuts. 

LYTLE: You mentioned the discussions about quality 
and reducing hospital readmissions, primarily as a cost 
saver, but also from a quality point of view. And a lot 
of what the President’s rhetoric has been is very much 
about making this a better performing health care system 
with better results, better quality. What are the quality 
measures that might have some real potential for us? 

RICH: There are some on the delivery system reform 
side that I think have some potential—when they’re 
talking about medical homes, for instance. I think they, 
perhaps, over-think them a little bit and make them more 
complicated than they need to be. But the idea of really 
changing reimbursement policies so that you are able 
to look at the whole person with a multi-disciplinary 
approach that is not “siloed”: you pay the hospital, you 
pay the doctor, you pay the nursing home, you pay the 
home health provider, and all the other providers in 
between separately.

But trying to bring them all together through a primary 
care physician. They’ve also talked about bundling 
Medicare payments so that you could have the hospital 
get this bundle for thirty days of care, and then rather 
than having what you have now, where the hospital gets 

federal reimbursement for the expansion, that’s another 
thing where New York sticks out. They say, “Well, you’re 
already there, why do we need to suddenly give you 
a hundred percent federal fi nancing when we’ve only 
given you fi fty percent in the past to do the same thing?” 
So those issues certainly come up.

The fact that our delivery system is similar to some other 
big cities in the country—we’re certainly not alone in this, 
but we do have a lot of academic centers. The fact that 
we do have a big public hospital system makes us a bit 
different than elsewhere. So that’s one of the issues that 
comes up and that’s where some of the delivery system 
reform issues come into play. 

LYTLE: And just yesterday, I think, Governor Paterson 
outlined a number of concerns that he has about how this 
health reform might play out. And he noted some of the 
New York characteristics that I thought were interesting. 
Speaking of academic medicine, he very much defended 
the importance of graduate medical education support 
for hospitals. Did you see any irony in that? 

GOTTFRIED: For those who were not following New 
York state’s annual Medicaid budget debates as closely 
as we all do, gubernatorial support for graduate medical 
education funding has, I guess since the late ‘80s, been a 
matter of annual controversy. 

RICH: When we’re in Washington we’re all New 
Yorkers—.

LYTLE: There’s very little that’s been discussed in this 
whole context about the long-term care and chronically 
ill population: a population that has enormous costs 
attached to it, but an area where New York has taken 
special steps. What’s the sense on what all this means for 
the long term care system in general? 

RICH: There’s not been much. There was a major 
proposal in the Senate HELP bill called the CLASS Act, 
which is designed to try and provide more coverage 
for long-term care services, and then people within 
the long-term care community have really liked that 
proposal a lot. It wasn’t in the House bill, although 
Congressman Pallone has a large amendment that would 
also include trying to add that to the bill. But I think 
the long-term care community right now is concerned 
that basically they’re a piggybank. Because there are 
Medicare reimbursement cuts for skilled nursing facilities 
as well as for home health. When they’ve talked about 
home health, in particular, it’s talked about as part of 
the solution on some of the delivery system reforms, 
on cutting down on readmissions to the hospital, for 
instance. Trying to make sure there’re better linkages and 
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I think the question now is so what’s the most effi cient 
way to get that done. We saw with the stimulus package 
the federal government putting some serious dollars into 
Medicaid and Medicare to help hospitals and doctor’s 
offi ces purchase and operate EHRs, and conditioning 
those payments on compliance with federal standards. 
The EHRs need to be used for meaningful use, which 
includes health information exchange. But the feds 
are still defi ning what those standards are and it’s a 
complicated process.

It’s a good investment. I think it’s just going to take 
us a long time to fi gure out how to do it right and to 
implement it fully so we can take full advantage of it. 

LYTLE: Okay, the medical home concept is something 
that the states also debated and discussed. How do you 
see that actually being implemented in New York? 

GOTTFRIED: Well, I guess an interesting, a diffi cult 
question would be whether the federal legislation does 
enough and infl uences enough payers to have any 
leverage promoting the growth of medical homes or 
integrated delivery systems or what have you. And the 
more the system remains something run through fi fteen 
hundred different health insurance companies, where the 
public sector doesn’t get to tell them what to do, the less 
ability anybody has to try to promote better outcomes or 
smarter organization of health services.

The President—today or yesterday was off visiting the 
Cleveland Clinic and talking about the Mayo Clinic and 
the Seattle Plan, etcetera. All of which, from everything 
I’ve ever heard, are terrifi c ideas. I keep wondering what 
is it that we’re supposed to be doing to help make them 
sprout around the country? 

BENJAMIN: Just one last thing on quality. I think 
there’s a real opportunity that may get missed here to 
do something about health disparities and promoting 
health equity. And I think, you know, there’s some real 
sort of fundamental obstacles, which is we don’t have a 
nationally agreed upon way to collect race data. We have 
some, but we don’t really know how to disaggregate 
race data in a meaningful way and reaggregate it and 
we don’t have any sort of meaningful conversation, I 
think except in New York where I think we’ve started 
to talk about that, about how to use, you know, health 
reimbursement to promote health equity. And I do feel 
like this is perhaps going to not make it through the 
health reform conversation. But I do hope that it does 
come up in the post-reform conversation because the level 
of health disparities is unconscionable that we tolerate 
in America. And we’ve got to do something about it. It’s 
unacceptable. 

a DRG regardless of how long the person stays but the 
doctor gets paid more, the more he or she does those 
incentives are completely not aligned. And then neither 
actor, hospital or doctor, has that much of an incentive to 
fi gure out what happens after the person leaves. We need 
to try and fi gure out ways of bringing all that together.

Now those are very complicated concepts and require 
new infrastructure, new systems. So while Senate 
Finance at one point said let’s just have the Secretary do 
some of these things nationwide, you know, three years 
from now, they’re sort of talking, I think rightly so, about 
piloting those things a lit bit more.

So I think coordinated care in a good way, unlike 
managed care in the past, I think is really important. 
And I think that those concepts are there. I think the 
only thing I agree with Peter Orszag on right now is that 
the bills probably are not thoughtful enough, and are 
not daring enough and bold enough in terms of taking 
us forward for delivery system reforms that can drive 
quality. So there’s a lot of “gotcha” stuff that just saves 
money without really improving quality. 

LYTLE: Right. It could end undoubtedly more fraud 
prosecutions. 

RICH: Yes, you’ve got even more auditing than we 
already have. 

LYTLE: Melinda, health information technology is a 
big piece, not only of the health reform debate and 
discussion, but even before that in the stimulus package. 
From what we’ve seen thus far, what’s your sense of how 
the federal government’s going about trying to introduce 
that element into the quality discussion? 

DUTTON: Well, we are pretty early on in the discussion 
on Health IT. New York in this area’s also ahead of the 
curve. We’ve been putting real money into Health IT 
through HEAL for a number of years here. Most states 
have not; in fact, I think we’re unique in the amount of 
investment we’ve put into Health IT.

It’s really too early to know exactly what the impact of 
it’s going to be. Though I do think that we’ve reached 
a point where it’s completely accepted that a lot of the 
quality initiatives that we’re talking about, such as 
medical homes, are not possible without interoperable 
EHR in the doctor’s offi ces and the ability to exchange 
information across siloed proprietary institutions. But 
everybody knows it’s going to take money to get to the 
point where the health care system is fully wired—where 
we have EHRs in every doctor’s offi ce, and each of them 
are connected to hospitals and other providers.
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RICH: I would hope on the coverage side we would not 
do that. I think when it comes to brand new delivery 
system reforms and changes, yes I think we really do 
need to pilot things that have really only been on paper 
in the past. But when it comes to the coverage we’ve all 
raised a lot of issues about implementation, but they are 
talking about not really starting until 2013. So, of course, 
that is probably a lot closer than it sounds.

(Laughter) 

RICH: It may seem really far away but it’ll come really 
fast, but at least I think that should be time to have those 
debates. So hopefully we wouldn’t have to wait on that.

The problem is that this is really being viewed, and 
I think rightly so as, as much a cost discussion for 
everybody as it is a coverage and insurance discussion 
for the forty-seven million, well, thirty-fi ve million when 
you subtract the undocumenteds, I guess. And so that’s 
the part that I think causes a lot of concern and angst. 
How do you really affect the cost side for, you know, 
the eighty- fi ve percent of people who have insurance. 
And that’s in some ways the harder part. And so some 
of the cost containment maybe should be piloted more. 
Although that’s also how you pay for the bills.

GOTTFRIED: Now I was just going to say part of the 
problem is that phasing in some of this is diffi cult to do 
because costs savings are, at least in Washington terms, 
necessary to have built in before you’re going to do 
coverage expansions. And so a lot of things would be 
hard to separate out. Also I don’t think delaying doing 
things is going to make implementation any easier. It just 
makes it more likely that nothing ever happens. 

BENJAMIN: And also just on the coverage side, we 
can’t wait. Twenty-fi ve percent of New Yorkers are doing 
without prescriptions, and that’s insured and uninsured. 
Twenty-two percent are putting off getting medically 
necessary care because of lack of insurance or lack of 
money because of the cost sharing that is embedded in 
our current insurance structure. So we can’t wait on the 
coverage side.

And I feel like this whole ten-year bending the cost curve 
has to be budget neutral, when we don’t have any budget 
neutrality. I mean in a way my husband’s right, we don’t 
have budget neutrality in military spending, maybe it’s 
not so realistic to have budget neutrality in its health care 
spending, but you know that’s obviously the right thing 
to try to achieve.

And yeah, we can revisit that ten year window in fi ve 
years. But we’ve got to start getting people in and when 
we get people in I think it’ll be clear how we can bend 
that so-called cost curve. 

RICH: And even beyond that, we need for a lot of the 
quality and management of care initiatives unique 
patient identifi ers, which is something that people still 
don’t like to talk about. But if you’re going to have IT 
work, if you’re really going to follow people in a medical 
home, an accountable care organization, any of the 
different things that they’re talking about, you need to 
be following people and helping them to comply with 
their regimens. Helping them to do all of that. You also 
need to be able to transfer information to make sure that 
when someone shows up in an emergency room they’ve 
never been in before, that they can quickly get the records 
from the emergency room they usually visit or the 
physician’s offi ce or the hospital where they’ve been and 
what we haven’t quite fi gured out yet is the balance of 
privacy concern and making sure that that happens from 
a quality standpoint. I don’t think we’re even going to 
scratch the surface on that in this debate because—.

BENJAMIN: And there’s so many prickly questions. 

RICH: Yeah, and they’re good questions. And they 
shouldn’t be dismissed, and yet on the other hand, done 
in certain ways they can create barriers to what we’re all 
trying to do. 

LYTLE: You know if one steps back from this 
conversation, there are a host of issues like that one, 
complicated privacy issues and access to information 
issues.

Complicated questions about how you implement a lot 
of these ideas, even the ones that you all think may make 
some sense, including the exchanges, including medical 
homes, dealing with some of the quality issues, post-
discharge from hospitals.

Which would lead even someone who didn’t say this for 
political reasons, to say well maybe we’re going a little 
too fast here. Maybe we need to take a few baby steps, 
do some more piloting, do some more model programs, 
check some of this stuff out. Take a couple of states and 
see if we can make this work before we do it nationally. I 
mean from a pure public policy perspective, putting the 
politics aside for a moment, that sort of makes sense to 
me.

But I think the dilemma is there’s a view that if we don’t 
just shove this down the throat of the American public 
and Congress as quickly as possible it’s never going to 
get done and then we can fi x it in the end. Would you 
agree that, in the best of all worlds, a number of these 
proposals might warrant a kind of a test phase for a little 
while to see how it all works before we announce to the 
American public that we have a new health care system 
for you? 
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And as I say to a lot of audiences, a governor is going to 
look at this and say, “You know, Dick, we’ve got two-and-
a-half million uninsured in New York. Half of them are 
already eligible for our publicly sponsored coverage, we 
could get them all into it. So maybe we’re talking about a 
million people who need to be covered. Why, in heaven’s 
name, would I even look at your proposal to more than 
double the state’s tax revenue, to take care of a problem 
for a million people?” And my answer to that is: Ninety-
six percent of the people who vote are people who have 
health coverage.

And yet this is a raging front-burner issue. Why? Because 
this isn’t about the uninsured. This is about the problems 
all of us have with the health coverage system. And when 
you come down with a Massachusetts kind of approach, 
which is sort of what they’re talking about in Washington, 
an awful lot of people are going to look at that and say: 
“It doesn’t seem to be doing anything for me, except I 
read in the papers it’s going to bring socialized medicine 
and ruin everything and raise my taxes. And you’re doing 
this all for those people on the other side of town who 
don’t have health coverage.” To me that doesn’t sound 
like a winning political recipe.

So ultimately, when Congress comes down to confront 
this, I don’t know how members of Congress are going 
to look at it and say, “Gee, you know, this is going to be 
popular with my constituents.”

Now whether that induces them to make the plan better 
or let it die, I don’t know. Now, of course, the political 
analysis that I’ve just recited to you makes enormous 
sense to me. It has apparently not impressed a whole lot 
of other people who make a living out of getting elected 
to offi ce. I don’t know. 

LYTLE: Let me ask another narrow question. You always 
talk about medical liability reform at one point. It’s 
something that the—the health industry is obviously 
very interested in. Particularly in New York the idea that 
there might be signifi cant change in the way medical 
malpractice is determined is will be a heavy lift. 

RICH: We’ve actually put forward some ideas because, 
you know, the President has said a number of times that 
he does think that something should be done. And he 
had a proposal as a Senator which was known as the 
“I’m sorry stuff” which I think actually sort of diminishes 
the concept, but it’s early offers of compensation and 
disclosure and apology and we think that’s very worthy 
and that that should be part of the solution. We put 
forward the idea of having the institute of medicine, 
along with HHS, come up with clinical practice 
guidelines so that if people really are using them, that 
they can use that as a defense in court. There may be 

DUTTON: But the only way we’re really going to start 
bending the curve is by having more organized national 
approach to the coverage issue. And you know that 
you can’t fi nish without referring to the ubiquitous New 
Yorker article on McAllen, Texas, right?

We don’t have a system right now that is cohesive or 
coherent enough to bend the curve. This provides a 
vehicle for us to start addressing those more systemic 
issues and it’s going to take longer than the budget offi ce 
would like it to, than all of us would like it to. But if 
we put off the coverage issue we’ll never get to the cost 
issue.

LYTLE: So the question is how do they actually sell 
this? If in fact it’s going to cover not forty-seven million 
uninsured Americans, but maybe twenty-fi ve of them, 
or whatever. I don’t know how much of the 2.5 million 
New Yorkers who ultimately—who currently don’t 
have insurance—will get coverage. So you’re basically 
going to the American public and saying we’re making 
a whole bunch of changes, you may have to show up at 
a DMV offi ce to get your health insurance but you’ll feel 
good about this because, well, maybe half of the people 
who don’t have coverage now will have it. The quid pro 
quo, at least, stated in those terms, doesn’t sound like 
overwhelmingly a good bargain. 

BENJAMIN: Yeah, well I want to jump in. I mean the one 
thing that is going to happen if you have a mandate and, 
you know, get rid of the preexisting conditions bar and 
do at least some control on the rating and insurance stuff, 
we are going to have insurance premiums go down. I 
mean there is going to be some cost savings—maybe 
not a trillion, but you know, I just, something’s going 
to happen if you have that mandate. There is going to 
be some decrease in premiums. So I just feel like we 
shouldn’t say, oh, there’s going to be no cost savings. 

RICH: But will the decrease be for—it’ll be for those 
who struggle so much now in the individual market and 
the small-group market, but do you think it’ll impact 
premiums for others as well? 

GOTTFRIED: And will it be a decrease in premiums for 
a bare-bones product? Is that how the process—.

BENJAMIN: I think no one knows, but I think that’s 
going to make a difference both in the group market and 
in the small-group market too. 

GOTTFRIED: Part of the way I look at this is as you 
all know, I advocate a program in which the state offers 
publicly sponsored coverage to everyone and that the 
premium be paid by the state through progressively 
graduated taxes.
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what’s affordable, about what our goals are related to 
quality, related to Health IT adoption, related to how 
we’re going to pay for all of this. But this is a long road. 
As the President said last night, we’re making a choice 
whether we do nothing or we do something. And the 
choice to do nothing is untenable. People who are 
thoughtful and participate in the health care dialogue 
believe that we need to do something different than what 
we’re doing right now.

So I think a year from now it’ll be very early in the 
process but hopefully we’ll be over the political hump 
of having a bill passed. And once we have gotten over 
that political hump I think people can really roll up their 
sleeves and we can get to work with—not throwing 
bombs at an existing system, or looking at what little 
piece we can pick off of it, but really building something 
that’s better. 

RICH: Hopefully a year from now we’ll still be 
celebrating the passage of a bill that we all think moves 
the ball forward, if not as far as we would have wanted it 
to go.

What I hope from the hospital perspective is that 
we could have a number of hospitals in New York 
State involved in demonstrations on medical homes, 
accountable care organizations, bundling of payments, 
to really be able to move forward and get at unnecessary 
utilization where it exists, really looking at the whole 
patient in a way that managed care was supposed to do 
and never really did. And certainly we don’t have that on 
the fee-for-service side at all, which is where most people 
get their care.

So I think there’s some really exciting opportunities for 
changing the delivery system. If we change some of the 
incentives and get rid of the silos. And I’m hoping that a 
bill really will enable that. And so that we can combine 
some of what people in Albany are talking about they’d 
like to do whether it’s the medical home or some of the 
other reforms that they’re talking about up there, combine 
that with the federal piece so that we really can have 
multiple payers moving in the same direction. Providing 
the same types of incentives for really caring for people 
in better quality ways going forward and in more 
coordinated ways. 

GOTTFRIED: You know, I think the health care system 
in this country needs dramatically more things done than 
seem to be on the table in Washington. On the other hand 
I’ve always believed that it’s important to know what 
you consider a whole loaf, to fi ght for what you consider 
a whole loaf. But never turn down an opportunity to get 
one or two or three more slices. Let alone half of loaf.

something about helping with the costs of OB and the 
cost of neurologically impaired newborn care over time, 
because those costs are so high. And because society 
has, I think, an obligation to take care a lot of children 
for whom there’s no negligence, but they have very high 
needs for their entire lives and so—and often they’re not 
taken care of the way they need to be, which is why they 
often end up in the court system. 

LYTLE: Well my theory is that the way to make certain 
that a lot of those cases go away is that you have a real 
universal health care system that assures the parents of 
whatever medical interventions are going to be necessary 
for the rest of their child’s life will be there and that 
they’re not going to be bankrupted fi guring out how to 
pay—.

RICH: True, although the medical interventions are often 
so expensive that no normal health insurance plan, let 
alone maybe some that we’d be talking about that you 
could get through health reform, would cover it for them. 

GOTTFRIED: You know a lot of it is what we would 
characterize as long-term care, health care reform is not 
going to do it. 

RICH: Exactly. I mean Child Health Plus, for instance, 
doesn’t really deal with a lot of these children’s needs.

LYTLE: Do you think medical liability ought to be a part 
of the conversation? 

GOTTFRIED: I think not for a couple of reasons. I see 
it as being a series of land mines that almost no matter 
what you try to do has a high potential for blowing 
things up and taking people who would otherwise would 
have voted for a bill and making it impossible for them to 
vote for it.

And even if you were putting in a series of pieces that 
might to almost everyone seem reasonable, from the 
plaintiff advocacy side of the issue, would be seen as 
inviting the federal government into legislating in this 
area, where I think so far there has been next to none.

And I think an awful lot of people with a high level of 
interest in this topic, shall we say, would regard that as 
a very dangerous and threatening eventuality. And so I 
think that just heightens or magnifi es the dangers to any 
legislation passing. 

LYTLE: What do you hope will now be the case in the 
United States once health reform is in place and the 
beginning of this implementation is taking place? What is 
it conceivably that we have to look forward to? 

DUTTON: I think a year from now it’s going to feel 
remarkably soon. We hopefully will have come to a 
meeting of the minds about a basic infrastructure, about 
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As long as you’re moving step by step in the right 
direction. And I think most of what is on the table in 
Washington is steps in the right direction. So I’m very 
hopeful that we will do that. And not to sound like 
a broken record, I think all of those steps in the right 
direction will to me be almost totally undone if at the end 
of the bill it says states can’t do any better. This has got to 
be a fl oor and not a ceiling. 

BENJAMIN: I think federal reform will be a fl oor and 
not a ceiling. I hope a year from now we will be sitting 
here and really thinking about how to build up from 
whatever the federal fl oor is. This means we will need 
to determine how to keep our pure community rating 
system and pass on this two-to-fi ve age rating that the 
federal reform is trying to cram down upon New York. 
We will really need to think about whether there are 
additional ways to fund the subsidies for people in the 
moderate-incomes, you know what would be considered 
moderate-income everywhere I guess, but really people 
in New York are going to need more help and how to sort 
of make it geographically viable in New York to work 
in this newly reformed system. So I’m excited, because 
I think it will be a lot more work and I’ll be able to live 
another day to fi ght another battle. 

James W. Lytle, Esq. is Managing Partner of the 
Albany offi ce of Manatt, Phelps & Phillips, LLP. Mr. 
Lytle’s practice focuses on health care law and regu-
lation. Mr. Lytle is a former chair of the Health Law 
Section and a former Assistant Counsel for health and 
human services to Governor Mario M. Cuomo.
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Task Force on Life and the Law, an Assistant Counsel to 
Governor Cuomo for healthcare issues, and Counsel to 
the NYS Offi ce of Mental Health. I’m Editor of the NYS 
Health Law Journal, and I’m also on the faculty of the 
Alden March Bioethics Center at Albany Med and the 
Union/Mount Sinai Bioethics Center at Union College.

OUELLETTE: Nancy?

DUBLER: I’m Nancy Neveloff Dubler. I am an attorney, 
presently Senior Associate at the Montefi ore-Einstein 
Center for Bioethics, Ethics Consultant to the New York 
City Health and Hospitals Corporation and Professor 
Emerita at the Albert Einstein College of Medicine. I’ve 
written about end-of-life care, research ethics, bioethics 
consultation, and—especially—in the area of mediation in 
bioethics. I see many bioethical dilemmas as confl icts that 
need to be managed or resolved. I am a member of the 
New York State Task Force on Life and the Law and the 
New York State Stem Cell Ethics Research Board. 

OUELLETTE: Thad?

POPE: I’m Thaddeus Pope. I’m a law professor at 
Widener University in Wilmington, Delaware, which 
is not in New York State. I teach Bioethics, Health 
Law: Quality & Liability, and Health Law: Finance & 
Regulation. I serve on a large hospital ethics committee 
in Delaware and on a regional long-term care facility 
committee in New Jersey. I’ve written quite a bit, recently, 
about medical futility disputes, about the health care 
ethics committee as a dispute resolution mechanism, and 
about advance directives. I am now on a task force to 
introduce MOLST (Medical Orders for Life-Sustaining 
Treatment) in the state of Delaware.

OUELLETTE: Great. And Dr. Quill?

DR. QUILL: Tim Quill. I’m a professor of medicine, 
psychiatry and medical humanities at the University 
of Rochester Medical Center and I direct its Center for 
Ethics, Humanities and Palliative Care. I’m a general 
internist with a long-standing interest in hospice and 
palliative medicine, and I now run a pretty large and 
growing palliative care program at the University of 
Rochester. I’m on the board of the American Academy 
of Hospice and Palliative Medicine. I’ve been the 
chairperson of their ethics committee for a year-and-a-
half, and been involved in researching areas of doctor 
patient communication, doctor patient relationship, 
patient empowerment and thinking about areas of choice 
for patients who are struggling at the end of life.

OUELLETTE: All right. Thank you. We are going to talk 
about end-of-life decisionmaking. I do want to get to the 
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OUELLETTE: Welcome, I’m happy to see everyone 
here. Thank you all for joining us. I’m looking forward 
to talking with you over the next hour-and-a-half or so 
about end-of-life issues in New York. Before we begin I’d 
like to just do some quick introductions. If we can each 
give a little bit of background about ourselves, that would 
be great. I’ll start with myself, I’m Alicia Ouellette. I’m 
on the faculty at Albany Law School and in the Union 
Graduate College/Mount Sinai School of Medicine 
Program in Bioethics. At the law school I teach New York 
Practice and Bioethics. I spend most of my research time 
thinking about end-of-life issues, reproductive ethics, and 
disability rights. Robert?

SWIDLER: I’m Robert Swidler. I’m General Counsel to 
Northeast Health. We operate hospitals, nursing homes, 
home care agencies and other providers in the Capital 
District. In the past I was Counsel to the New York State 
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But returning to the original question, “Is it harder to 
die in New York than anywhere else?” I would start by 
noting, without trying to be fl ippant, that I’m sure it’s 
hard to die anywhere. Even in Washington or Oregon, 
states which allow physician-assisted suicide, I’m sure 
patients often go through enormous pain and suffering 
before they get to that point where they get palliative 
care, withdrawal of life-sustaining treatment, or 
assistance in dying.

But on the issue of respecting decisions towards the end 
of life and fulfi lling the kind of end-of-life course that 
a patient would want, I think New York is very strong 
on respecting the wishes of patients who either make 
their wishes known or appoint a health care agent or 
plan in advance. I know there are problems everywhere 
with overly aggressive treatments that are provided in 
defi ance of patient wishes. I don’t think that’s different 
in New York than elsewhere. But I think that in New 
York providers are very respectful, and the law is very 
respectful, of patients who plan in advance or make their 
wishes known. 

But the place where our law is really defi cient and 
exceptionally harsh is in the rules governing patients 
who didn’t make their wishes known and didn’t plan in 
advance. That’s where I think we’re more harsh in end-
of-life care than other states. So that’s what we need to 
correct.

DUBLER: The problems with that analysis, Robert, 
seems to me to be as follows: One, we know that most 
people don’t think in advance about what they want. 
Two, advance directives are very unevenly executed by 
patients. Three, there seems to be a correlation between 
socioeconomic status and executed advance directives. 
If you have a lawyer who does your will and arranges 
your estate, that lawyer will also suggest an advance 
directive. So that people who have property often have 
advance directives. I worked for 36 years in the Bronx. 
Most patients in the Bronx don’t have advance directives. 
Many have been without medical care in their lives; they 
don’t want to limit care at the end of life, which is usually 
the goal of an advance directive even if the concept is 
value-neutral; they want access to care. I always like to 
comment when talking about ethical issues, that access 
to care, fairness in health care and universal coverage by 
medicine complicate every problem including end-of-life 
care.

POPE: I was just going to say the problem results from 
a combination of not just the absence of the Health 
Care Decisions Act but also from the presumption in 
favor of treating. It’s the combination of the two that 
means, unless you have an advance directive, which 
80% of the people don’t, or unless you have clear, 

Family Health Care Decisions Act, which is, of course, 
a hot topic in New York law, but I wanted to start with 
a general question to put the discussion about end-of-
life decisionmaking in context. My question is this: one 
of the things that I hear at academic conferences quite 
often is that it’s harder to die in New York State than it 
is anywhere else in the United States. Why do you think 
people say that? Do you think that it’s a fair statement?

DUBLER: They say it because it’s true.

OUELLETTE: How so?

DUBLER: Because medicine in New York has been 
constrained by and deformed by the law of the state. 
Case law, dating from the 1980s, which has never been 
overruled by the legislature, which places the burden on 
the patient to create the terms and conditions for death 
rather than permitting the patient’s family and physician 
to respond to the situation of, and the needs of the 
patient, as the patient nears death.

QUILL: As a clinician, I will say a positive with regard to 
end-of-life care in New York is a very strong penetration 
of palliative care in academic medical centers. There 
are many well-trained clinicians available to care for 
patients at the end of life. Probably more so than any 
other state in the country. On the other hand, if you have 
an ethically complex end-of-life decision in New York 
(or probably elsewhere), one of the operating principles 
is you almost never formally ask for a legal opinion or 
go to court. Because, in New York, you’re going to get 
answers that you don’t want to hear. In fact, the advice 
that I’ve been given is the courts don’t want us there. 
But if you get into court or ask a lawyer, you’re going 
to get information from case law and other sources that 
may not helpful to you. This creates a very restrictive 
environment because there is a lot of fear of the law in 
New York State which means that end-of-life care is 
extremely uneven. If you are lucky enough to be taken 
care of by someone with sophistication and experience, 
you’re probably going to be fi ne. And if you have 
somebody who’s fearful of the law, who goes to the law 
fi rst, you could be in real trouble.

SWIDLER: I agree with the statements by both Nancy 
Dubler and Dr. Quill. I think one of the reasons that I’ve 
been a longtime supporter of the Family Health Care 
Decisions Act1 is that under the current state of the law 
providers have to choose between providing care that 
is medically and ethically appropriate on one hand, and 
care that is legally safe on the other hand, and they’re 
not the same thing. So we should be changing our legal 
requirements, not our ethical and medical standards. So, 
I agree with that. 
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unreachable clinically. For example, the “clear and 
convincing standard” for allowing for someone without 
capacity to forgo a ventilator or a feeding tube is in most 
cases impossible to attain. You will fi nd huge variation 
in how much leeway families are given to refuse such 
treatments for their loved ones who may never have 
considered these options in the past. So, in that sense, the 
current system is completely dysfunctional and arbitrary 
in terms of how much discretion families are given to 
make these important decisions. The Family Health Care 
Decisions Act, if passed, will empower caring families 
and clinicians to make the best decisions they can under 
all that clinical uncertainty. In that sense, it is hugely 
important. In fact, it’s more important than advance 
directives because the data say that the way we imagine 
our future as healthy people is not necessarily the way 
we are going to want medical decisions to be made when 
we’re sick. So advance directives, even if completed, 
don’t rigidly solve these issues either. It’s still going to 
be this complex group of people sitting down and doing 
the best they can. And the Family Health Care Decisions 
Act, as I understand it, really is going to allow that to 
happen. So it’s going to close a lot of gaps where we are 
currently pretending to have more clear information than 
we really have. The application of standards of evidence 
is very arbitrary and inconsistent. Depending on the 
clinician’s personal values and fear about the law, you 
are going to see tremendous variation in how the “clear 
and convincing” standard is applied. And nobody wants 
us to get into court on these cases, as being a test case is 
potentially frightening to all involved.

OUELLETTE: Speaking of dysfunction, let’s turn to the 
New York Legislature. When we fi rst planned the panel, 
Robert had assured me that this was the year that the 
Family Health Care Decisions Act would pass through the 
Senate. Our thought was that the panel would educate the 
Bar about the new law, but two days before we thought 
there would be a vote to pass the bill, there was instead a 
legislative coup. Things fell apart and business stopped, 
or had stopped until sometime around 10 o’clock or 11 
o’clock last night, when business in the Legislature picked 
up again. So I’m going to ask Robert to fi ll us in about 
where we are with Family Health Care Decisions Act.

SWIDLER: Sure. The Family Health Care Decisions Act 
(FHCDA) is based on a proposal by the New York State 
Task Force on Life and the Law, and was set forth in a 
booklet in 1992, 17 years ago, called When Others Must 
Choose.3 The Task Force noted the same problem then that 
we’re noting now: that it’s unrealistic to expect clear and 
convincing evidence that a patient would want to forgo 
a particular treatment under a particular circumstance. 
And that as a result we’re putting physicians and families 
in an intolerable situation where they either have to get 
treatment that is unduly burdensome toward the end of 

convincing evidence of what the patient wanted, then 
the presumption is to continue treating. Now, I think 
Dr. Quill implied, or suggested, that some people are 
less risk-averse and are willing to “polish” the family’s 
recollections of the patient’s preferences, so the current 
standard can be satisfi ed. Even today, where there 
is consensus and agreement, things work at some 
manageable level. So, I guess what I’m trying to do is 
“target down” exactly why it is so hard to have a “good 
death” in New York. In short, there is giant gap, a chasm 
between the law and what people think proper medical 
practice is. I am not suggesting this as a realistic option. 
But I do want to note that the gap might be narrowed or 
closed without legislative action, if providers were less 
risk-averse and more willing to fudge or polish evidence 
of patient preferences.

OUELLETTE: What do you mean by fudge and polish?

SWIDLER: I do a lot of fudging and polishing so 
I can answer that. It describes when hospitals, and 
hospital counsel like me, struggle to fi nd a way to 
square the circle, to reconcile compassionate care with 
the unrealistically high clear and convincing evidence 
standard that the law demands for limiting life-
sustaining treatment.2 So what we do, frankly, is fi nd 
clear and convincing evidence in the strings and bits and 
pieces related to us by family members.

DUBLER: But, Robert, what you’ve just described is a 
dysfunctional system. It demonstrates precisely where 
the goals of medicine are deformed by the demands of 
the law. So everyone fudges and polishes and encourages 
family members to provide information that will permit 
compassionate and appropriate end-of-life care. Consider 
the case of a Yugoslavian immigrant family. A beloved 
98-year-old matriarch of the family had experienced an 
overwhelming stroke. She had no possibility of recovery 
to a state where she could ever recognize or respond to 
loved ones. She was intubated, stitched together with 
wires and tubes. She had led a good life and was at 
the end of that life. The family was desperate to let her 
die. They stated, “How could she have told us that she 
didn’t want a ventilator? She never knew a machine like 
this existed.” What a terrible thing to do to families at 
the end of life. We basically encourage them to create a 
fi ction to fall within the law. And what a terrible thing 
to do to physicians; we force them to think about these 
inappropriate legal stipulations when their goal should 
be compassion and care.

DR. QUILL: There’s no question that there is a large 
gap between what clinicians, patients and families are 
facing and what the law says to do in New York, making 
the system at times very dysfunctional. Some of the 
end-of-life legal standards in New York are completely 
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and address the implications of a complex bill. One of 
the issues is how should the bill apply to persons with 
mental retardation or persons in mental health facilities 
because both of those populations already have surrogate 
decisionmaking laws,4 and those laws differ a little bit 
from the terms of the Family Health Care Decisions Act. 
And the resolution ultimately, and it may just be an 
interim resolution, was that the FHCDA should provide 
that , if you’re mentally retarded and a decision can 
be made for you under what’s called the Health Care 
Decisions Act for Mentally Retarded Persons,5 then that 
law applies, not the FHCDA.

And if you are mentally ill and you are hospitalized and 
OMH regs provided for surrogate decisionmaking for 
you, then those regs apply, not the FHCDA. But that 
approach was regarded simply as a placeholder until 
there is further study about bringing those populations 
within the scope of the FHCDA. 

The only other issue that was the subject of a lot of 
discussion was the question of where this law should 
apply. Prior drafts had not been very clear about all the 
different settings in which the FHCDA would apply. 
It clearly applied in hospitals and nursing homes, and 
the bill designed many safeguards with those settings 
in mind, like the expectation that hospitals and nursing 
homes would convene ethics committees and have the 
ability to secure concurring opinions of incapacity from 
professionals with specifi c qualifi cations. 

But it became much more complicated to think how 
would this apply to a surrogate decision for an incapable 
patient in a doctor’s offi ce, or in home care, or in an 
ambulatory surgery center, or a physical therapist’s offi ce. 
So the bill was amended in 2009 to specify that at least 
initially it applies only in hospitals and nursing homes. 
Then there was a lot of discussion about the extending the 
bill to at least cover hospice patients in whatever setting 
they are in. But for the moment it just applies to patients 
in hospitals and nursing homes. 

So in May and June, I was invited to some of the 
legislative meetings on the bill as a technical resource. 
And on June 6, I was packing my briefcase to go to a 
meeting of Senate, Assembly, and Governor’s Offi ce staff 
to walk through the bill one last time, to make sure that 
there were no fi nal technical issues, and to refl ect some 
of the comments that had come in the previous week. I 
was already thinking about the post-enactment party that 
we would have to celebrate it being passed. That was 
the day that there was a coup in the Senate, and then the 
Legislature became deadlocked and nonfunctional for 
a very long period. A situation that was just remarkable 
and unprecedented. Those of us who have been in Albany 
for a long time have never seen anything as chaotic as 

life, or they have to go outside the scope of what the law 
permits to allow compassionate care. 

The Task Force also recognized that that the problem 
of surrogate decisionmaking is the bigger part of the 
problem that will not be solved by advance directives, 
just as both Nancy and Dr. Quill  recognize that this is 
bigger part of the problem. So they proposed a surrogate 
decisionmaking law that says, “In the event that patient 
loses capacity and the patient didn’t appoint a health 
care agent and didn’t leave clear and convincing 
evidencing or make the decision themselves, then you go 
to specifi ed family members for the decision, or if there’s 
no family member, then to a close friend, and the family 
member can make health care decisions for the patient 
based on the patient’s wishes if reasonably known, or 
else the patient’s best interests, and if it’s an end-of-life 
decision and the patient meets certain strict clinical 
criteria, then the family member can make the decision 
to withdraw or withholding of life-sustaining treatment, 
without clear and convincing evidence, but based on the 
patient’s wishes, if reasonably known, or it they’re not 
reasonably known, based on the surrogate’s assessment 
of the patient’s best interest.“

What’s interesting is that bill has been around now 16 
or 17 years and I think for the past six, seven maybe 
even longer years, there has been broad consensus on 
the need for the bill and the basic principles of the bill. 
But it was hung up on two ridiculous side issues, in fact 
on two ridiculous words. One was the word “fetus.” For 
years, the Senate wouldn’t consider the bill unless there 
was some recognition in it that if an incapable patient is 
pregnant, the surrogate should consider the impact of 
the decision on the fetus. The Assembly would not agree 
to that. The other word was “domestic partner.” Okay, 
that’s a phrase, not a word. Anyway the Assembly said 
when choosing the surrogate, a top category should be 
the “spouse or domestic partner.” The Senate wouldn’t 
address the bill with that phrase in there. 

Well, the State Senate became Democratic in 2009, and 
the new Health Committee Chair, Tom Duane, went over 
and took the Assembly position on both those issues and 
put in a “same-as” bill identical to the 2008 Assembly 
bill. That resolved those two longstanding issues and 
really created the ground to get the bill passed this year. 

As a result of that, there was a lot of activity in the Spring 
2009 with people now taking the FHCDA very seriously, 
and working on some of the technical questions with the 
expectation that it might really fi nally become the law 

So recently there have been new issues that have 
become the focus of discussion. But these are more the 
type of issues that arise when policymakers agree on 
the key substantive matters but are trying to anticipate 
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practical ethical standards to guide these decisions, so 
if you have good policy and good law, we ought to be 
able to document and carry out good clinical care. Under 
the Family Health Care Decisions Act, if you document 
good clinical care, you will meet the legal criteria, and I 
think reinforcing that is a good thing. There may well be 
some grousing about new bureaucratic requirements, but 
having your fear of the law guiding what you’re going to 
do clinically is just not tolerable. 

DUBLER: I would add, I agree entirely. And I would 
add a number of other points to what Dr. Quill has said. 
One. Self-conscious care in making decisions at the end 
of life is a good thing. These are not decisions that should 
be made casually. The law has been most effective, 
when it raised consciousness regarding the gravity of 
the situations that are faced. Two. The burdens appear 
to be reasonable in this law. There are, however, always 
unanticipated negative consequences of any legislation. 
In this instance, I am concerned about home care and the 
hospice setting. Although I think the hospice setting is 
suffi ciently self-conscious to not be disturbed by the law. 

What this new legislation will do, hopefully, is remove 
the law from the clinical setting. What the present legal 
structure has done is make it comfortable for lawyers to 
say we have a role in clinical-care decisions. And what 
I hope this bill will do is to return these decisions to the 
bedside where loved ones and physicians can jointly 
fashion a care plan that is appropriate and kind for this 
patient. 

DR. QUILL: The home care gap is a huge issue in the 
sense that at the end of life generally you want to keep 
people out of the acute hospital, and many people would 
much prefer to die at home and not in a nursing home. 
Whatever the standards are for the hospital and the 
nursing home, they should be followed in the home care 
setting, even if that’s not what the letter of the law says. 
So this could be an area where there’s a small gap. But 
I don’t see having to admit somebody to the hospital to 
make a decision that could have been made at home. That 
would be ridiculous. But I do think if you had a standard 
in the nursing home and the hospital that people will 
generally follow that same standard at home, even if 
that’s not within the letter of the law.

DUBLER: The decisionmaking that goes on in the 
hospital as part of the discharge planning process will 
need to assume the burden of this decision. It will take 
some creativity to make it happen, but I, like you, Dr. 
Quill, think that it’s probably possible to set up some 
guidelines and standards that will extend the reach of 
legislative intention into the home. 

SWIDLER: Nancy, I agree with you. That was the exact 
point, you made the same point I was going to make, 

this. And it just brought a halt to all legislation, including 
the FHCDA. This event was just about the only scenario 
that could derail the FHCDA at that point, and indeed, it 
derailed it. 

But there are still hopeful signs. In particular, the Senate 
recently updated its bill to refl ect the Assembly’s 2009 
bill, and is advancing it in the Senate. So I am still hopeful 
something will happen this session.6 Over the past three 
months what I’ve seen with this bill is, “It’s dead! No it’s 
alive! No wait, it’s dead! No it’s alive,” and this is another 
reiteration of that. It’s exciting, and I think the prospects 
have been resurrected for the moment and I’m hopeful 
that it will pass. And if it does pass, it will signifi cantly 
alleviate the problem that we have, where good care is 
not lawful care. That’s simply not tolerable.

OUELLETTE: Okay, so how important is it that FHCDA 
pass?

DR. QUILL: The only thing I would say is that this 
would reconcile New York State and the vast majority 
of other states, and put common sense back into the 
process. It would allow us to do what families want us 
to do, which is if a person is incapacitated, sit down with 
the family and try to achieve a consensus about how 
to make the best possible decisions we can under these 
very hard clinical circumstances that is respectful of the 
patient’s values and clinical situation. It is going to be a 
huge step forward in reconciling what we actually should 
do with good care and what the law said we should do. 
So there will still be a signifi cant number of challenging 
cases where the law and good clinical care will still be 
somewhat at odds. People who never had capacity will 
still be a challenge legally and clinically, for example, but 
those numbers are very small and maybe those should be 
resolved in a more complex way. But I think that passage 
of the Family Health Care Decisions Act would be a huge 
step forward if it can fi nally be passed.

SWIDLER: Dr. Quill, can I ask you a question about this? 
One thing I often hear, particularly from doctors, “Well, it 
ain’t broke, so don’t fi x it. I’m fi nding ways even within 
the constraints of the law to provide good care, I just 
don’t pay that much attention to the limits you’re talking 
about and I don’t want things to get more bureaucratic 
with some law that tells me I need to determine 
incapacity this way, then I need document that certain 
clinical criteria have been met, and so on.” I know there’s 
going to grousing and resistance about that. Is it worth it?

DR. QUILL: From my point of view, it is well worth 
it. When clinicians are not following standards—when 
we say we are going to ignore the standards and do 
the best we can on a case-by-case basis we know that 
the way decisions are made tends to be pretty uneven 
and unpredictable. And there are some agreed-upon, 
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time to the project, many disputes can be resolved. 
However, some disputes cannot be either managed or 
resolved. Disputes that are animated by hatred, mistrust, 
and ideological chasms must be referred to courts for 
resolution. That is the usual and comfortable role for 
judges to play. 

POPE: I certainly support the Family Health Care 
Decisions Act, like everybody else. But in a sense it not 
only fails to solve Schiavo-type problems, it also actually 
seems to create such problems. By demanding advance 
directives and clear and convincing evidence, the current 
law sets an unrealistically demanding standard. Still, it 
is a nice ideal, because it maximizes, we think, the idea 
that we’re best protecting the patient’s authenticity and 
the patient’s autonomy. We want—under current New 
York law—solid, very, very good evidence that what 
we’re doing is what the patient would have wanted. 
Absent that, we’re going to presume that life (in any 
almost any state of sentience or suffering) should be 
prolonged and that life-sustaining treatment should not 
be withheld or withdrawn. Now, under the proposed 
Health Care Decisions Act, merely by status, without any 
evidence, merely by status, the surrogate is empowered 
to make medical decisions on behalf of the patient. That 
should cause us a little pause because we know that the 
uniformly consistent evidence is that surrogate decisions 
diverge from patient instructions, preferences, and best 
interests. Surrogates often do not really know what the 
patient would have wanted. And even if they do know, 
they often choose treatment different than what the 
patient would have wanted. This is why I am suggesting 
the FHCDA may create more Schiavo-type confl icts. 
Under the FHCDA, you are going to have surrogates who 
are going to get challenged by both other family members 
and by providers. And even if they are not formally 
challenged, even if it never goes to litigation, we know, 
statistically, that there are going to be many surrogates, 
who are legally authorized decision-makers, who are 
probably not making the decision that the patient would 
have wanted. The overall good achieved by the FHCDA 
surely outweighs any problems that it creates. As Nancy 
suggested, this may be one of those things that while, not 
perfect, creates overall good on balance.

DUBLER: Thad, I think you’ve raised a number of very 
interesting problems. One is, the New York State case 
law that put us in the bind that we now fi nd ourselves 
begins in 1981. In 1981 it was important to emphasize the 
autonomy of the patient. In the dynamic of the history of 
the doctor-patient relationship, it was important to say, at 
that time, autonomy rules. I’m one of the people who now 
think that autonomy as the single organizing principle 
of medicine has diminished power and force. Individual 
wishes are important. Individual rights are important. 
However, there are other equally valid issues in end-of-

and better than I would have made it. But for your 
information, I had this question from the state hospice 
association: If, after the FHCDA is passed, the patient 
is in the hospital or nursing home, more likely hospital, 
and is discharged to home, with surrogate consent to a 
care plan that provides for palliative care and comfort 
care only, can the hospice program then honor that in the 
home? And I think the answer, clearly, is yes.

DUBLER: Yes.

SWIDLER: The decision was made lawfully per the 
FHCDA in the hospital setting by a surrogate. There’s 
nothing in the FHCDA that tells you that same decision 
should be disregarded when the person has stepped 
outside the hospital. But what we still need to do, 
though, is fi nd appropriate ways with appropriate 
safeguards to extend the law to decisions that are initially 
made in the home and in the doctor’s offi ce and in the 
ambulatory surgery center.

DUBLER: Yes.

SWIDLER: But I think there may be a need to think more 
about what those safeguards are. Because the safeguards 
in the hospital, for instance, the ethics committee, are not 
going to extrapolate well or easily to a decision made at 
home. So, we need to think about that. 

DUBLER: I would suggest, however, that the “best is 
the enemy of the good.” At this point, 18 years into the 
process, I’m willing to take the good and proceed from 
there.

SWIDLER: Here, here. One other point Dr. Quill made 
is that there are still going to be a lot of problems this 
doesn’t solve. One of the biggest problems it won’t solve, 
and I think this is a source of misunderstanding, is the 
Terri Schiavo–type problem. The family dispute. People 
have come to me and said, “Oh, is this law designed to 
solve the Terri Schiavo type problem?” And it clearly is 
not. What this law does is enable a decision to be made 
where there isn’t a dispute, which I think is the main 
problem in New York. Right now we can’t even make 
end of life decisions when everybody is in agreement 
on it. But when there is very sharp disagreement and 
somebody wants to go to court, well, yes then there’s 
going to be a court proceeding. And the issue will be 
whether what refl ects the patient’s wishes, if known, or 
the patient’s best interest if not known. And that could 
get litigated and that could get appealed and that could 
become politicized. So the FHCDA is not an inoculation 
against a Schiavo problem. It just makes good medical 
practice lawful.

DUBLER: Many disputes at the end-of-life can be 
mediated. By empowering the parties, hearing their 
voices, enlarging options and devoting focus and 
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OUELLETTE: To follow up on this sort of scenario that 
we’re talking about, how would the Family Health Care 
Decisions Act help when there is a confl ict in a Schiavo-
type scenario, between what the appointed surrogate 
wants and what another family member wants? What’s 
the mechanism for challenging that decision? Does it 
involve ethics committees or going to court, as Nancy 
suggested?

POPE: Well, it could involve both. Initially, the FHCDA 
provides for an ethics committee to act in dispute 
mediation or make an effort at dispute mediation. I must 
also point out that nature has a way of solving an awful 
lot of these disputes. Many times, the patient dies during 
the course of the dispute, no matter what efforts are 
made. But under the mechanism of the Family Health 
Care Decisions Act, there is dispute mediation. If that 
doesn’t resolve the issue, the surrogate’s decision can be 
honored. But either party can go to court and try to get a 
different decision.

QUILL: Practically, there is a sequence that usually 
occurs. In these tougher cases, if you have palliative 
care consultation available, they get involved and try 
to mediate the dispute and achieve a consensus. If they 
can’t resolve the issue, then it’s the ethics committee that 
gets involved next. They try to reconcile the parties, and 
if that can’t happen, then it goes to court. So there are 
mechanisms for dispute mediation that don’t involve the 
courts that are actually quite sophisticated at most major 
medical centers. So in the cases that actually get to court, 
there’s already really been a lot of effort to fi nd common 
ground and to invent solutions.

DUBLER: I just want to drop a footnote to Dr. Quill’s 
statement since I’ve written widely about bioethics 
mediation. I tremble, gently, to say that mediation 
requires skills. There is formal training in mediation and 
dispute resolution and a body of materials to be mastered; 
the reason I was drawn to mediation is because it contains 
a litany of skills that I can teach. And therefore I think it 
will be extremely important if this law passes to be certain 
that we really provide professionals with the skills to do 
the tasks that we ask them to do.

POPE: I have a comment and then a question. Mediation 
takes care of most end-of-life disputes—mediation in 
one form or another.7 But when these sorts of disputes 
do reach the courts, judges seem increasingly willing to 
replace errant surrogates. For example, surrogates who 
are asking for treatment that’s contrary to the explicit 
instructions in the patient’s advance directive are replaced 
with another substitute decision-maker. One example is 
the Dorothy Livadas case decided by a Monroe County 
court just last year.8 

life care. Like what the patient can foresee, what suffering 
the patient is undergoing, and what people of good will 
and skill can bring to a discussion of the patient’s best 
interest. 

The default notion that death is to be avoided at all costs 
is, I think, morally defi cient as a way of responding to the 
human condition. So I am comfortable in saying ethically, 
that autonomy, in and of itself, is the only factor that ever 
matters, which is basically what New York State case law 
states, is rigid, overly simplistic and defi cient in nuance, 
compassion and a broadly humanitarian view of the 
human condition. 

From my perspective as a communitarian, from someone 
who thinks that the greatest ethical problem in American 
medicine is the lack of access to care, for those people 
who are uninsured, the notion that individual rights 
should always trump is one that I fi nd increasingly 
obnoxious. As we move into discussions of extending 
care and health care coverage, autonomy as the single 
defensible principle for distributing care must be re-
examined. 

I realize that one should never talk about rationing. 
But one has to talk about the fair disbursements of the 
goods of medicine. So from the perspective as a citizen 
in this nation and from one who looks at the struggles 
of physicians and families at the end of life, I’m not 
distressed by the notion that autonomy is not the only or 
even the single most important issue to be grappled with.

QUILL: I agree with you in general terms. In practical 
terms, working with a family to try to protect and 
represent the patient’s autonomy is still a very 
fundamental issue….

DUBLER: Absolutely.

QUILL: …and as you’re trying to fi gure out what a 
person would have wanted when they cannot speak for 
themselves, getting a family together to imagine what the 
patient would say under this very special and particular 
circumstance is the fundamental challenge. If and when 
the Family Health Care Decisions Act is passed, the job 
clinically and ethically will be reconciled with the job 
legally. This will be a huge step forward for the state.

DUBLER: I agree entirely. Which is why when I sit down 
with a family, and I always sit down, the fi rst question I 
ask is, “Tell me about momma.” Because the physicians 
are experts on medicine, but the family is the expert on 
momma. And they are experts not only because of what 
she said and made explicit in discussions, but because 
of who she was and what she presented to her family in 
the web of relationships that she established. So we agree 
entirely.
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so I don’t see this need changing at all with this law. I 
think even with a named proxy, it’s a tremendous task to 
make an end-of-life decision and it’s suffi ciently weighty 
so that you really do need a consensus. And when there is 
not a consensus that characterized a diffi cult process, that 
will likely require more sophisticated second opinions 
and expanded ethics opinions, before making a decision. 
When there’s really a dispute in this process, I don’t see 
that the need for dispute resolution and mediation will 
diminish to any degree.

SWIDLER: I tend to agree with that. In America now, 
families typically are dispersed, and their level of contact 
with patients varies. And what I see is that there often 
are one or two close, involved family members, and then 
there are other family members who are not that close or 
involved. And in the absence of any clear law, when an 
end-of-life decision arises, providers have a self-protective 
inclination to go track down everybody and make sure 
that everybody’s on board with it. But if you have a law 
like the FHCDA, it makes it clear that any person who 
is in this priority class can provide a lawful decision. So 
if the priority class is adult children, then the provider 
can rely upon a decision from the closest-involved adult 
child, that would be the appropriate way to do it. And 
then you have a lawful decision from that person. There 
is no requirement to track down everybody, to take a vote 
or anything of that nature. Where several family members 
are closely involved, it would be only natural for the 
provider to discuss the matter with them together, but 
that would be a practice tip, not a legal requirement. So 
I think what the FHCDA does, ideally, is to make lawful 
the good practices that are currently going on. 

In fact, the proposal I sometimes hear that providers 
should have to notify every family member of an end-
of-life decision reminds me to place on the record 
the standard rant I have about against the “due 
processization” of health care decisions. [laughter] 

I often talk to lawyers that conceptualize end-of-life 
decisions by family members as the deprivation of a 
right on the part of the patient. They say, “Well the most 
important right that a person has is the right to live, 
and you’re depriving them of that. So, at the very least, 
you should fi rst provide procedural due process—such 
as, notice to a broad range of interested persons, legal 
representation for the incapable patient, an opportunity to 
be heard, an impartial decision-maker, a written decision, 
and an opportunity to appeal that. After all, we’re talking 
about life and death here.” And that argument, well it 
makes me just want to, you know, shake the person, and 
say, “You know, this is not a capital punishment case, 
this is a medical treatment decision!” No one is trying to 
“deprive” the patient; it’s not an adversarial proceeding. 
Rather, health care professionals and family members 

In Ontario, they have a whole special mechanism just to 
do this: the Consent and Capacity Board. If an Ontario 
healthcare provider thinks that what the surrogate is 
asking for is contrary to the patient’s known preferences 
or (if we don’t know what those are) the patient’s best 
interests, then the provider can go to the CCB and have 
somebody else appointed as decision-maker for the 
patient.9 

In New York, Massachusetts, and other states, this 
surrogate replacement is happening more and more. That 
case law is starting to cast a shadow on what happens in 
the informal, intramural resolution process.10 

That is my comment; here is my question. I was 
wondering if and when the Family Health Care Decisions 
Act gets enacted, whether the sort of conferences that 
Nancy was talking about would change. In the FHCDA 
world, it seems there might be less incentive to try as 
hard. In today’s world, you don’t have anybody who’s 
legally authorized to make the decision. So you must 
get everybody together and get them talking. Now, 
under FHCDA, if the legally authorized decision-maker 
is daughter number two, it seems that you do not 
really need to talk to all these other people. You do not 
need to go through such an elaborate process. I am not 
suggesting that Nancy would do this. But some might 
slack off because there would be less incentive to be 
thorough.

DUBLER: I don’t think so, because as clinicians know, 
disagreements within the families are very disruptive to 
the process of providing care. And so it’s not the letter 
of the law that governs, but rather it is the comfort of 
the clinical setting. If there is real discord among the 
surrogates, that must be resolved for care to go forward 
even if one of the family is the legally appointed decider. 
Some scholars have argued that surrogates decide as 
much on the basis of what they think their siblings and 
family will bear as what they think the patient wanted. 
That may be one of the reasons you see the data on the 
discrepancy in surrogate decisionmaking. Whatever the 
reason, discord within the family disrupts the provision 
of care. Therefore, you really have to intervene as 
aggressively as possible to try to resolve disagreements.

Even if there is a health care proxy that the patient has 
named, you are still, at a practical level, sitting down 
with that proxy and the rest of the family and imagining 
what the patient would want, even though the named 
person’s opinion of what the patient wants is given 
more weight perhaps than the others. If there is genuine 
disagreement and fulminating confl ict, you’re then into 
trying to engage in dispute resolution and mediation: 
diffuse the anger, create a level of trust, maximize the 
options for agreement and construction a consensus. And 
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concern], maximizing of options for the care of mamma, 
small group conversations or caucuses and much 
listening. Was it worth the time and effort? Well, the 
process itself removed much of the strain from the ICU 
staff, lowered the tension among staff and family and 
ultimately permitted a family to come together and grieve 
together. I would argue that it was helpful. 

OUELLETTE: One of the points that you raised earlier, 
Nancy, was about rationing care, and you made a critique 
of autonomy as being the driving force that keeps us 
as a country from talking about rationing. One of the 
places that rationing comes up is when a family wants 
everything done even when the health care team says 
enough, we’ve done what is appropriate. As I read the 
Family Health Care Decisions Act, that Act really doesn’t 
address that type of situation of demanded care or what 
some people talk about as the futility problem. Is that an 
area of concern for New York? Do we need some kind of 
futility law?

DUBLER: Oh no.

SWIDLER: The FHCDA says that a surrogate can’t 
demand any care that the patient could not have 
demanded. So the surrogate’s rights are confi ned by the 
scope of what the patient’s rights would be and patients 
can’t demand futile care. But do we need a law in New 
York like Texas has, a law that would defi ne this more 
clearly? I’d like to hear more about the Texas law fi rst but 
it is an area of a lot of tension in New York.

DUBLER: I take a particular stance on issues of 
futility. Most of the time the use of the term “futility” 
demonstrates that the conversation between the family 
and the physicians has broken down. Futility is the trump 
that’s brought out to say, “We won’t do this.” I would 
argue that the “futility” issue should be solved in the way 
other disputes are solved—by mediating. 

When families say “do everything,” they often don’t 
realize what that means. They often don’t accept the fact 
that the patient is dying. They often haven’t resolved 
confl icts between and among themselves. So futility is 
not the end of a discussion for me, it’s the beginning of a 
discussion. And my sense of the Texas law is that it’s been 
a dismal failure.

DR. QUILL: I actually agree with that completely. Truly 
futile care, care that has no value and will not work, 
does not need to be offered or even discussed. You don’t 
need a law for that. Surgeons don’t do surgery when 
the patient’s going to die on the table. They say, “I can’t 
do it because it would hurt the patient.” We don’t do 
truly futile care. What the futility controversy is about is 
treatments of very marginal utility. So a patient might live 
an extra few days or an extra week with a very expensive, 

are struggling to fi gure out the right thing to do for the 
patient. Those kinds of due process procedures, in my 
view, will harm the patients and the system through 
delays, expenses and burdens, will generate disputes 
where they did not exist before, and will likely to lead 
to a worse result than a better one, from both a patient’s 
rights and medical ethics perspective. So I think the due 
processization of health care is the road to damnation. 
Nancy, I suspect you’re a kindred spirit in that rant.

DUBLER: Well, I couldn’t agree more. Involving 
clinicians is the key to getting guidelines that work. 
Death is often not the enemy. We don’t want to recreate 
old paternalistic, non-transparent structures in which 
“pneumonia was the old man’s friend” but patients die, 
and in this process of dying the task of medicine is to 
help them remain comfortable and to help their families 
grieve. 

SWIDLER: And yes, there will be cases where family 
members disagree. And if the dispute is sharp enough, 
and can’t be resolved by mediation, well that’s when 
more formal procedures are needed. 

DUBLER: These situations will demand robust 
interventions in mediating disputes performed by 
professionals who are experienced and skillful in dispute 
resolution. I offer one example. 

I had a very interesting consultation once during which 
17 family members were gathered together in a far-too-
small room. One, who was the legal health care proxy, 
was demanding that mamma get the most aggressive 
care. Mamma was moribund, obtunded, and ventilator 
dependent following a massive stroke related to many 
co-morbid conditions. The proxy did not accept that 
mamma was dying. Many of the others could see that 
this powerful woman, who had been the center of the 
extended family both in this country and in another, 
was no longer there. They grieved. The proxy railed and 
raged. Finally, some many hours after our discussion 
began, he lessened in his rage at life and death and the 
hospital. There had been some vitamins that mamma 
had always taken at home, that he wanted to bring them 
in for her now. So I cut a deal with the pharmacy. I said 
“Would you analyze these vitamins and if there’s nothing 
wrong with them, can we give them to mamma?” 

This family was in chaos. This mediation, over many 
sessions, with different family members over many days 
required someone dedicated to resolving the family 
dynamic of confl ict. Resolving confl icts in the context of 
a dying patient is labor intensive. It required multiple 
conversations to reach agreement that mamma was 
dying and that her son, who was the most distressed, 
needed support. In the process the mediator did a lot 
of “stroking” [supportive admiration for their love and 
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case where you really can’t do that, where you have 
an intractable dispute and cannot even use the current 
available legal mechanisms: the religiously motivated 
case. The surrogate is saying, “The reason I want you to 
continue aggressively treating this patient is because this 
patient’s religion demands it.” You cannot replace that 
surrogate because the surrogate is acting as the patient’s 
good and faithful agent. The surrogate is a faithful 
fi duciary, doing what the patient would have wanted.12 

There are many fi lters along the way, and very few cases 
will evade all available mechanisms. You can pass a law 
to handle those truly intractable disputes or, as Truog 
suggests, just suck it up, treat that patient, and live with 
it.

QUILL: The legal mechanism is in place to protect 
patients under some of these circumstances, but it takes 
a huge amount of time and energy to carry it out. Let’s 
say you have clear evidence that a patient wouldn’t want 
certain kinds of things, and you have a surrogate who his 
demanding those things. Your moral and legal obligation 
is to carry out the patient’s wishes, so if mediation fails 
you are going to have to try to replace that surrogate. It 
takes a long time and a lot of legal resources to replace 
such a surrogate, and signifi cant harm can happen to 
the patient during that period. So that is a real problem 
and the amount of moral distress that occurs around 
those cases in hospitals is tremendous because you feel 
like you’re doing things that are absolutely wrong, and 
your hands are tied not to do them until you get legal 
authorization to replace the surrogate.

SWIDLER: If I can get in on this one. I think the place 
that the rubber meets the road on the futility issue 
is in DNR decisions. And that’s the one area where I 
would advocate consideration for some narrow futility 
exception. We have an unfortunate AG opinion in New 
York13 that says that even when the doctor concludes that 
resuscitation would be futile, if the surrogate does not 
consent to the DNR order, then the DNR order can’t be 
written. So when there is no DNR order, if this patient’s 
heart stops, a physician responding to the code could 
perhaps make an on-the-scene clinical decision that this 
isn’t going to work, or it’s not working, so I don’t have 
to keep up the pretense. But I think it should be lawful to 
write a DNR order on a narrow ground of physiological 
futility irrespective of the patient’s or surrogate’s wishes, 
because people don’t have a right to demand a treatment 
that is not going to work.

DUBLER: But Robert, I have two responses to that. 
Number one, you know best that the Bar Association, 
the Medical Association and the Task Force on Life in 
the Law, in the early ‘90s crafted a document which 
created that futility exception since the law had not. This 

invasive treatment like being intubated and put on a 
ventilator. It seems like there will be a lot of suffering 
and expensive resource utilization with minimal gain to 
warrant putting the patient through such a treatment. 
Yet in the current medical environment, such treatments 
are within a patient’s rights to receive if they have 
even a tiny amount of utility and the patient or family 
wants it and is willing to put up with the consequences. 
Now, if we want think about fairness or justice and say 
as a society we are not going to offer certain kinds of 
treatment because they’re so minimally effective, they 
have such little utility that they make no sense from a 
cost effectiveness point of view, then that’s a whole other 
discussion. I believe that as a society we should have 
this discussion, but so far our culture in New York and 
elsewhere in the United States is no where near that. So, I 
think it’s a waste of our time to have that discussion right 
now with regard to individual cases since there is no 
consensus about setting limits on treatments of marginal 
utility, and there is no broader national discussion about 
limit setting of any kind. I doubt we will get near that 
discussion in the current debate about universal access 
because it is too easy to marginalize and polarize as we 
look for areas of consensus, but eventually we will need 
to have this discussion if health care expenses are going 
to be kept within any reasonable boundaries.

POPE: I want to espouse and elaborate on that last point. 
If you can barely pass the Family Health Care Decisions 
Act, then you surely are never going to have the New 
York Legislature enact a unilateral refusal statute. I also 
agree that may not be a big loss because you probably 
do not really need a unilateral refusal statute. The 
overwhelming number of futility disputes are resolved 
informally through better communication and mediation. 
On the other hand, not every facility has a Nancy Dubler 
to do that, so the success rate is going to vary. So let’s 
say there is a residual number of what you might say 
are “intractable disputes.” Here, providers, chaplains, 
social workers, and clinical ethicists all have conferences 
with the surrogate. But the surrogate remains adamant 
and retractable. At that point, the providers might try 
replacing the surrogate as they did in the Livadas case. 
Only if not even that works, would one need to resort 
to a unilateral refusal law. In short, there are going to 
be very few disputes for which a unilateral refusal law 
would be necessary. Bob Truog, at Boston Children’s 
Hospital, would say that current New York law can 
handle most of the intractable disputes.11 

Today, if a surrogate is asking you to do something 
that you think is (i) really, really bad, (ii) really causing 
the patient suffering, or (iii) really not what the patient 
would have wanted, then you could use the laws 
that authorize surrogate replacement and guardian 
appointment. In the end, there is basically one type of 
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DR. QUILL: Well again, what we said in this paper, 
and this is actually what we would do, we would do a 
full code. One cycle of CPR. If after one cycle there is 
no response and a person who had a one-in-a-thousand 
chance of having any response from the beginning, and 
there is now one-in-a-million chance that they’re going 
to respond for a few hours, and that meets my criteria for 
absolutely futility. So again, that’s a medical decision. You 
stop a code when it’s not going to work any more.

DUBLER: Exactly.

DR. QUILL: So there are things you might fi nd in a code 
at the beginning that might allow the patient to live 
longer; let’s say they have a mucous plug that you might 
suck out and they might live another week. And so you 
can’t use absolute futility to not do it in the fi rst place. 
You could say, “It doesn’t make sense to me,” or that “I 
don’t want to do it” or it is “a bad use of resources,” but 
you can’t use absolute futility as a way to avoid trying 
CPR under these circumstances, at least according to my 
way of thinking about futility.

DUBLER: You might call that, I don’t know what 
you called it in your paper, but you might call that 
“demonstrated futility.”

DR. QUILL: Maybe.

OUELLETTE: The Texas futility law goes far beyond 
CPR, right? It applies to situations where there is ongoing 
treatment. There’ve been a couple of cases that have 
generated a great deal of public attention in which the 
law was invoked by hospitals to terminate ongoing 
treatment over the objection of the families. There seems 
to be consensus in the group here that it’s not a good law. 
Thaddeus Pope is an expert in medical futility. Could you 
just tell us a little about the Texas law so the people who 
read this transcript understand what that law does.

POPE: Sure. The Texas Advance Directives Act, of 
which the unilateral refusal provisions are just one 
small part, was originally drafted in 1997, but was 
vetoed by Governor Bush. Between 1997 and 1999, the 
law was redrafted through a true consensus process. 
Every single relevant stakeholder in Texas participated: 
the Catholic Bishops, right-to-life groups, disability 
groups, hospital associations, physician associations. 
The resulting product had unanimous support, and was 
thereby effectively “gift wrapped” when it was sent to 
the legislature. It was passed and Governor Bush signed 
it in 1999. So, this year marks the tenth anniversary of 
the Texas Advance Directives Act. Alicia is correct. TADA 
permits the unilateral refusal of not only CPR but also 
any other life-sustaining treatment. So if a surrogate—and 
it’s almost always a surrogate, since the patients we’re 
talking about don’t have capacity—is asking for treatment 

futility exception was the narrow physiologic defi nition 
of futility: (1) It will not work—like using an antibiotic 
for a virus, or (2) the patient will code repeatedly in a 
short period of time. That consensus stood as an informal 
guideline until the AG’s offi ce decided to intervene. But 
please don’t solve a fl awed law with another possibly 
fl awed law. The reason we are confronted with this 
problem is that the law codifi es thinking at a moment 
of time. It seemed to make sense in a moment of time to 
have a DNR law. I would argue to you that, in general, 
it’s a bad idea to have laws that address specifi c issues 
in medicine. The law should address general setting 
of standards. Let medicine evolve publicly through 
discussions in scholarly journals, through developing 
and analyzing empirical evidence. Don’t ossify a moment 
in the evolution of medicine by enshrining it in law. 
Let medical discussion create the climate to support 
emerging guidelines. Let us not throw another law at it.

DR. QUILL: Futility around DNR is a big problem. 
The patients and families who want “everything,” and 
we repeatedly (and generally futilely) try to convince 
them to make the patient DNR because we feel it is very 
unlikely to help the patient and very invasive. We’ve 
just written a paper on this subject basically trying to 
reconcile the possibility of doing a very short code under 
these circumstances, and if nothing reverses within 
one cycle you stop. So again, because the repeated 
discussions about DNR with patients and families who 
want “everything” are so counterproductive, they’re 
so undermining of any kind of trust, that it’s just not 
worth it—it’s much more painful than one cycle of 
CPR and much more disruptive. So anyway, that’s our 
recommendation around this issue. It’s a very tough 
issue.

DUBLER: And that makes perfect sense to me. And 
if it comes out in the literature, let’s hope it is widely 
accepted; that would be, I think, a reasonable way to go. 
Much more reasonable than attempting to fi x a bad law 
by what might be another bad law.

SWIDLER: That sounds reasonable to me but it 
illustrates what the question is, namely: What is the 
province of the doctor and what is the province of the 
patient? You’re saying how long to do the code is the 
province of the doctor, not the patient. But I’m thinking, 
by that same rationale, why can’t a patient say, “I want to 
be resuscitated and don’t let me catch you doing one of 
those short codes on me, I want the full nine yards.”

DUBLER: But, Robert, it’s never the patient. It’s never the 
patient. It is almost always the family. If the patient were 
to say that to you, Dr. Quill, if the patient were to say. “I 
want a full code, no matter that I’m dying,” what would 
you do?
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the due processization of the law might be appropriate 
because more than one-third of Texas hospitals are 
state hospitals, so we have the state withdrawing life-
sustaining medical treatment. It is a deprivation of life 
and liberty. So, you want to have due process. Given 
obvious problems with notice and neutrality, among 
other things, section 166.046 has been repeatedly attacked 
as violating procedural due process. Still, no judgments 
have been issued because the patient invariably dies 
during the litigation. The family then loses interest in the 
case and voluntarily dismisses. Notwithstanding its due 
process defects, many people perceive TADA as a success 
because it’s an effective vehicle that permits physicians 
both to practice what they think is good medicine and to 
avoid being forced to practice bad medicine by the fear 
of liability brought to bear by surrogates. A lot of great 
data has been published by Bob Fine at Baylor. Other 
states have explored copying Texas’ unilateral refusal 
provisions: Wisconsin, North Carolina. The Idaho Senate 
passed a bill earlier this year.

OUELLETTE: So the upside of a TADA-type of law 
would be that it allows physicians to avoid practicing 
defensive medicine at the demand of surrogates. What’s 
the downside to it? Nancy, you said it is a bad law—why 
would it be a bad law?

DUBLER: The major downside, in my judgment, is 
that physicians will have far less incentive to really talk 
with patients and families. And again, it will be largely 
families. And I think, from experience, that that incentive 
will increase commensurately as the socioeconomic status 
of the patient and family declines. I am always concerned 
about the fact that American medicine is largely peopled 
by professionals who are white, and that people who 
happen to be of color or of a lower socioeconomic class, 
who don’t have the same language, the same intellectual 
fi ghting words, the same connections, or the same 
culture of discourse as we do, will be disregarded. I 
don’t know what the data shows on the sorts of families 
who’ve been trumped by futility discussions, but it 
makes me uncomfortable that this is a trump card that 
will not require physicians and the institution to engage 
in mediation and dispute resolution. It does not require 
the institution to be certain that families understand. I 
think it interferes with the good, although labor-intensive 
practice, of medicine at the end of life, which Dr. Quill so 
eloquently exemplifi es.

POPE: I think you’re right. As you know, the people who 
are most adamant, most demanding of aggressive end-of-
life care happen to be from a lower socioeconomic class, 
black, and Hispanic. So, those populations are most often 
the subjects of the implementation of the Texas Advance 
Directives Act. Now, there is zero evidence that the 
unilateral refusal provisions were used against a patient 

that the physicians think is not medically indicated, not 
medically appropriate, then the physician usually will 
try to mediate and have consultations, though that is 
not required by the statute. If that doesn’t work, then 
the provider may initiate the formal process of the 
statute, which is spelled out in Texas Health Safety Code 
166.046. The fi rst step requires the physician to give 
the family, the surrogate, at least 48-hours notice of an 
ethics committee meeting. Next, the ethics committee 
will meet and discuss the case. Almost always, the ethics 
committee agrees with the physician that the requested 
treatment is medically inappropriate. The ethics 
committee must memorialize its decision in writing. 
Unfortunately, the quality of the decision process and 
the written decision varies tremendously because the 
statute is silent on key issues such as the composition 
and functioning of the ethics committee. Next, after the 
surrogate has been served with the ethics committee’s 
written decision, the surrogate has 10 days to transfer the 
patient to another facility that is willing to provide the 
treatment that they’re asking for. Of course, the surrogate 
(and the provider) may have already been trying to do 
this. Almost always, the surrogate is unable to fi nd a 
transfer because, for the same reasons that the current 
physicians at this institution don’t want to provide the 
requested treatment, nobody else does either. Plus, this 
is a case that is now patently prone to liability, confl ict, 
and trouble. On the 11th day, if the patient is still in 
the provider’s facility, then the provider may stop life-
sustaining medical treatment over and against the wishes 
of the surrogate, or the patient’s advance directive. So 
long as this process is followed, the Texas Advance 
Directives Act clothes the provider with civil, criminal, 
and disciplinary immunity. The statutory unilateral 
refusal process has been utilized many times across the 
state.14 

Often, as Dr. Quill mentioned earlier, given the timing of 
things, you actually don’t need to override the surrogate, 
you don’t have to withdraw over objections. The patients 
who we’re talking about are so frail that they may not 
actually last the full 10 days. But sometimes if they do 
last, then there is unilateral withdrawal. Physicians are 
comfortable doing that because there’s no legal risk. 
That’s basically in a nutshell how it works. But it is 
hardly without controversy. 

During the fi rst eight years of the statute’s operation, 
right-to-life and disability groups found that transfers 
are very hard to make. I think that they initially thought 
that the ten-day transfer period was going to be a much 
more meaningful safety valve than it actually has proved 
to be. So, they tried to kill the statute in 2007. That failed, 
and then they tried again in 2009. That too failed, just a 
few weeks ago. The statute has also been attacked in the 
courts on constitutional grounds. This is an area where 
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SWIDLER: Let me just fi nish. Of course, we wouldn’t 
offer this to the end-stage 95-year-old because it would 
be futile because they’re not clinically appropriate for 
it. All you’ve done is really say, “Here’s an example of 
pure futility so nobody would do this.” But there will be 
close cases concerning whether somebody is a candidate, 
where the doctors are saying they’re not and the family is 
saying they are.

DUBLER: But that’s a really good example of where the 
futility discussion is not relevant. There you have a clear 
algorithm for the allocation of scarce resources. And 
for this allocation of scarce resources, we have actually 
engaged in a national discussion which is refl ected in 
the rules and the procedures of United Network for 
Organ Sharing. And therefore, futility simply doesn’t 
enter the discussion. You have guidelines and rules for 
who is appropriate for a heart transplant that does not 
involve futility but looks at the appropriate use of a scarce 
resource.

SWIDLER: And if I change the example to open heart 
surgery, would your analysis change?

DUBLER: It depends on whether open heart surgery is a 
scarce resource. And whether the surgeon thinks that he 
or she may benefi t the patient. You may have an elderly 
patient who is otherwise healthy, who would be an 
appropriate candidate for open heart surgery. Now, if …

SWIDLER: I don’t want age to be a qualifi er.

DUBLER: Okay.

DR. QUILL: This is a discussion about marginal utility. 
It’s about cost-benefi t analysis. It is not about futility. 
I just consulted on a 95-year-old man, huge decubitus 
ulcers in the intensive care unit, on a ventilator from 
which he is not going to get off alive. Is a ventilator futile 
for him and should we stop? The consensus was that he 
would prefer to be on the ventilator and alive than off 
the ventilator and dead. He eventually regained capacity, 
and confi rmed we were following his preferences. Now 
was it futile to put him on the ventilator? His quality of 
life was not something that I would found acceptable, but 
it was okay with him. It was probably not a good use of 
resources for us as a society, but for him as an individual 
it was clearly what he wanted under the circumstance. 
So we are not having any systematic societal discussion 
about limiting the resources being allocated to any 
individual patient. You can’t trump his request based 
on futility, and it can’t currently be overridden because 
it is not a good use of society’s resources. It’s a case 
of marginal utility. It’s a cost-benefi t analysis that as a 
society we are not yet mature enough to have.

SWIDLER: I’m not sure I see the difference. You’re saying 
that a doctor cannot decline to provide requested care 

specifi cally because of their wealth or race. Correlation is 
not causation. Still, you’re absolutely right that they are 
overwhelmingly the population.

DUBLER: But that should give us huge pause. When 
the AIDS epidemic fi rst came to the Bronx and there 
was a huge push in the white/gay community for 
advance directives, we had patients of color who weren’t 
concerned about limiting care at the end of life, they were 
concerned about “access” to care. And I come back to 
access to care. If you have a law that’s disproportionately 
used against people of color, that’s a bad law. And 
therefore, the fact that it would be considered by other 
legislatures in other states is, as far as I’m concerned, 
an outrage. I apologize for the outburst but I have some 
passion on this subject.

DR. QUILL: You simply can’t defi ne futility in a way 
that makes sense clinically. You can say it did not work 
in the last 100 cases or the last 1,000 cases, but you can’t 
consistently defi ne futility in a way that is clear enough 
to trump a family’s wishes. You do fi nd tremendously 
variability about people’s threshold for what is 
considered futile care. And again, those thresholds may 
vary about whether you’re like me or different from me, 
white or black, rich or poor. So for me such defi nitions of 
futility are not helpful. Now if we’re talking about lack of 
utility and introducing issues of societal good and justice, 
that’s a whole other discussion, but we are not having 
that discussion as a culture right now in this country.

DUBLER: If we want to talk about futility in the terms 
that were framed by Atul Gawande, in the New Yorker 
piece of about a month ago, about the misuse of resources 
in Texas, or if you want to talk about David Leonhardt’s 
piece yesterday in the New York Times about how to deal 
with prostate cancer, if we want to talk about futility in 
terms of national policy that will affect all people equally, 
then I’m with Dr. Quill. Let’s have that discussion. But if 
you want to talk about trumping grieving families who 
have insuffi cient support at the end of life, I think that is 
moral outrage.

SWIDLER: I make a distinction here. I don’t think there’s 
any escaping the futility issue. Clearly if you’re looking 
at a PVS patient, that to me is a value judgment, not a 
futility issue. If a family believes that that existence has 
quality of life or the patient would want to be maintained 
as long as possible, that is a judgment call that belongs to 
the patient. On the other hand, when you get to the issue 
of whether somebody ought to have a heart transplant, 
there’s a big difference between a 60-year-old with heart 
trouble and a very frail end-stage Alzheimer’s patient 
with heart trouble. And the answer to that ….

DUBLER: But that’s not futility.
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the current evidence suggests that, nationwide, there 
is signifi cant “underground” unilateral refusal of life 
sustaining medical treatment. Providers often are not 
open about it. If you don’t think you’re going to get 
consent, or if you’ve already tried to get consent and 
failed, then you have to be secretive about it because it’s 
not really allowed. And so the argument in defense of 
a Texas-type mechanism is similar to one employed in 
defense of physician-assisted suicide. It is already being 
done, but covertly where it is far more subject to abuse. 
So, why not create a mechanism, so at least it can be done 
transparently, openly, and regulated by a fair process?

DUBLER: I think the reason for not so doing is that the 
creation of legislation refl ects the values of stakeholders 
that may not necessarily refl ect the values of medicine. 
We are now engaged in a much more transparent practice 
of medicine than we had in the 1980s. When I began 
working in a hospital we had boards with little dots on 
them indicating resuscitation status, and shift wars where 
a patient would be DNR from 8:00 in the morning to 4:00. 
It was ridiculous. But I think there is a generally accepted 
openness about ethically fraught issues in medicine today. 
Scholarship regarding the ethical guidelines for patient/
family/physician decisionmaking is published in major 
medical journals. Discussions are held in public, in the 
media, in the press about these decisions. The danger of 
legislation is that you codify thinking at a moment in time 
which may not refl ect later thinking.

DR. QUILL: There are some real challenges and subtext 
issues here because you want doctors to exercise clinical 
judgment, and there are things that don’t get offered 
because they are truly futile or because they don’t make 
sense. But when there are treatments of substance that 
are not going to be offered or that you are recommending 
against, you really do want that to be the subject of a 
discussion. CPR is a paradigmatic case. It is both a real 
issue and it’s a metaphor for talking about how sick and 
near death a patient may be. The patient is dying, but that 
does not give a clinician the right to unilaterally withhold 
potentially effective treatments even if effectiveness is 
marginal. If you’re not going to use antibiotics to treat 
pneumonia because the patient is dying and you don’t 
think it makes sense, that’s going to have to be discussed. 
If you’re going to stop checking bloodwork four times a 
day and instead you are going to do it once a day because 
it makes more sense in that circumstance, that seems to 
me a clinical judgment because otherwise you’re just 
burdening people with every conceivable possibility in 
making them make a decision. On the other hand, if you 
were to stop checking any bloodwork at all, that would be 
a substantial change that would need to be cleared with 
the patient or surrogate.

based on futility, but can decline to provide requested 
care based on a cost benefi t analysis. That seems to me to 
be the more problematic basis.

DR. QUILL: No. I’m saying you can’t deprive somebody 
of care in this society based on a cost-benefi t analysis 
or marginal utility. That is a subject that has to be 
negotiated with the patient, or usually family, in these 
circumstances. And using futility to unilaterally avoid 
that discussion (which is a hard discussion) would be 
very tempting because it doesn’t make sense to me, 
and doesn’t seem like a good use of resources. But we 
don’t have a consensus as a society about these matters, 
and therefore I think we shouldn’t be using futility to 
override patient and family decisions because it’s going 
to be done very arbitrarily, and you get into everybody’s 
biases confounding the picture.

SWIDLER: Thank you. I have to say, it’s not like I have 
a strong view on this issue that I’m promoting. I’m 
struggling with the issue myself. And this is helpful. So 
thank you.

DUBLER: At this point I would like to contradict 
something that I stated earlier on. This is a circumstance 
in which autonomy does trump. It’s very diffi cult to 
say to a patient who is capable of making health care 
decisions and aware of his or her surroundings, “I will 
not keep you on this ventilator.” And I think in this 
instance that the patient’s wishes become the absolutely 
dominant factor in decisionmaking. But I want to 
emphasize what Dr. Quill said, which is, these legislative 
approaches to futility provide a club that permits 
physicians to beat back uncomfortable wishes of patients 
and families without engaging in the very diffi cult and 
time-consuming discussions that are required. 

Furthermore, even this small vignette might change 
in the event of a swine fl u epidemic. In the event of an 
epidemic it might be necessary to allocate ventilators 
and to remove some patients from ventilators even if 
the family objects. It will be even more diffi cult if the 
objecting agent is the alert and aware patient herself.

POPE: I would like to play the other side a little bit more. 
Your point assumes that surrogates don’t already have a 
club. I actually am very critical of the Texas mechanism 
as currently implemented, not in concept. But a strong 
argument in defense of a Texas-type mechanism fl ashed 
into my mind when Dr. Quill mentioned the code, 
although he may have been talking about something 
different than this. I remember the Queens Hospital 
grand jury indictment back in the early 80s. They were 
doing the purple dots and things like that; they were 
making unilateral futility judgments. “CPR is not 
appropriate for these patients.” They never got consent; 
never discussed it with the family. And I think that 
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consensus on that point. In other cases, whether it’s 
with children or with the elderly, clinicians are going 
to have to partner with families in deciding which 
treatments can be stopped. Physicians are not going 
to be able to unilaterally stop treatments that have an 
even minor utility, even if suffering is high and it seems 
harsh to continue with treatment, without an in-depth 
conversation with families. But if there is a family 
consensus that treatment is not serving the patient’s 
interests and therefore “futile” using a common sense 
defi nition and the doctor’s agrees, then you can stop. So I 
think there is some ability to stop treatment in New York, 
but you have a consensus-based defi nition that it’s futile 
or it doesn’t make sense because suffering is too high and 
the prognosis is too poor. 

DUBLER: There is an ethical formula often used in 
cases with children that does not require legislation; 
if physicians determine that what the families are 
demanding would cause harm, pain and suffering to the 
child without compensating benefi t then it is appropriate 
to say to parents, after a deep and engaging discussion, 
“We will not perform that intervention. You are welcome 
to take the child to another institution.” If parents refuse 
care that is clearly in the best interest of the child, is 
uncontroversial, and would relieve suffering, then it 
is appropriate to inform parents that the intervention 
will proceed. And, in the great, gray middle where 
uncertainty looms large, the parents must choose. 
However, implementation of this, and other such ethical/
medical algorithms, does not require new legislation. 
These discussions evolve as our database increases and 
sophistication about decisionmaking is honed more 
fi nely. I would argue to you, Dr. Quill, that if the family 
for the 102-year-old patient wanted an intervention that 
you thought would cause great pain and suffering to 
the patient without compensating benefi t, my guess is 
you would say no. But very few interventions fall in that 
narrow bright and brittle category.

DR. QUILL: And there are processes for working on 
those issues. I would say “no” and if the family really 
disagreed, then we would probably sit down together 
and see if we could fi nd a common ground. If we could 
not achieve agreement about what we will do and what 
we won’t, and the differences were substantive, then we 
go to ethics consultation. Only if that failed, and we were 
really at an impasse again, would we go to the courts. 
Livadas would be a good example of that. In this case, 
there were clear clinical criteria for stopping treatment, 
and family would not consent to stopping. We went 
through this sequence. Now this process for Livadas took 
six months before we actually stopped treatment based 
on brain death criteria. So it took this long even in a clear-
cut case. Now one could argue that the patient probably 
was not harmed because she was so brain injured in the 

DUBLER: And also, it is mean. It’s mean to treat the 
family at the end of life as if they were some sort of junior 
consultant. They are not. They are grieving family. The 
skill and real honor of medicine is in the ability to make 
diffi cult decisions. What burden do I as a physician 
bear and where do I need to involve the family? And 
intruding into this delicate emotional and professional 
fabric with legislation does not generally help matters.

POPE: I think it’s worth mentioning that while we can 
use Texas as a convenient target, Texas merely codifi ed 
the AMA policy on this. And the AMA is hardly the only 
national professional medical association to endorse 
a process where the last step in the process entails 
unilateral refusal. 

DUBLER: I think they were wrong.

POPE: Okay. Right. I just wanted to fl ag that this isn’t 
just about Texas. There’s a much broader support for the 
concept of having a mechanism like Texas than it might 
appear, since only one state has a law like this.

OUELLETTE: And there are at least some cases that 
have come out of Texas that have wound up in the courts 
where there’s been young children or babies and the 
doctors really felt that the children were being harmed 
by the care that the mother was seeking. For example, 
there was the Baby Sun Hudson case,15 and the Emilio 
Gonzales case.16 I don’t think that the physicians in those 
cases were trying to do harm in the family in any way; 
they were trying to do what they thought was right for 
the patients. So it may be that legislation isn’t the right 
tool to address the problem, but there may be cases where 
providing the care that is requested that would prolong a 
life that is painful to someone who can’t speak for him or 
herself. That is really not something that should happen. 
So that there’s a huge difference, I think, between the 
case that Dr. Quill described where someone could speak 
for himself and say this is what I want and a case where 
there may be a child or someone who is being actually 
harmed by being kept alive.

SWIDLER: Well, Alicia reminds me that in New 
York we have had a couple of cases of babies or small 
children who had been declared brain dead where 
the hospital wanted to discontinue ventilation from 
the brain dead patient, but the parents objected to it.17 
And in at least one of those cases the hospital was 
authorized to discontinue.18 It’s analogous to the futility 
case, but it is placing the hospital against the patient or 
against the family in that the hospital’s advocating the 
discontinuance of treatment.

DR. QUILL: In that circumstance, you have a societal 
consensus that if you can be declared brain dead, 
you are dead. There is a legal, ethical and medical 
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fi rst place that she was not aware enough to experience 
suffering, but I don’t fi nd much solace in that argument, 
and she clearly was harmed in signifi cant ways. It’s a 
very long process to go through all these steps, and there 
is signifi cant suffering all around in this process. And the 
staff providing care that was extremely invasive, seemed 
to be inducing suffering and didn’t make any sense to 
them for six months. They felt like we were working 
against this patient’s expressed wishes, and she was 
suffering signifi cantly in a way that could only end in her 
death. So again, there are many layers of harm that can 
happen in these cases.

POPE: I think this is actually right in the Family Health 
Care Decisions Act, the bill. Say that you are a physician 
and the authorized decisionmaker asks you to do 
something that you think is medically inappropriate. You 
cannot convince them otherwise. In that case, transfer 
is a specifi cally mentioned vehicle. Transfer is always 
built in as this way to solve treatment disputes. So the 
real type of futility dispute for which a new special legal 
mechanism would be useful is the dispute in which 
you can’t transfer the patient. Here, I think it’s worth 
mentioning that there is a case right next door to New 
York, in New Jersey, the Betancourt v. Trinitas Hospital 
case. Basically, the patient is actively dying, has all sorts 
of multi-organ failure and all sorts of problems. The 
providers thought it was inappropriate and cruel to 
continue to treat the patient. But the trial court ordered 
them to continue to treat. ”Notwithstanding what you 
think is medically inappropriate, you must treat.” That 
ruling worries health care providers in New Jersey, 
because they were unable to use their medical judgment. 
Hopefully, there will be guidance from the Appellate 
Court in New Jersey. This may actually be one of the fi rst 
U.S. appellate opinions that actually gives some much 
needed guidance as to the rights of the providers and 
surrogates in these sorts of situations. 

OUELLETTE:  We could talk about these topics for a 
long time, but at this point, we are out of time. We need 
to conclude what I think has been a really interesting 
conversation. I had hoped we would have time to discuss 
New York’s new Medical Orders for Life Sustaining 
Treatment (MOLST) law,19 which created a process for 
creating a single document that functions as a medical 
order covering a patient’s wishes for CPR and other 
life-sustaining treatment. The MOLST is effective and 
transportable in all health care settings. Unfortunately 
we don’t have time to discuss the impact of the MOLST 
or its importance in health care planning. Nonetheless, 
I hope our readers will educate themselves about the 
MOLST, which can be a very effective tool for end-of-life 
planning. I thank you all for participating today.
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closer if cars on the production line had emotions, and 
individualized, often idiosyncratic, wishes and interests. 
Because those are the problems that we’re dealing with, 
and they’re not problems that Toyota is dealing with.

Key Laws and Regulations
SWIDLER: A good place to start is to note the relevant 
law in New York. The principal sources relating to 
hospital discharges in New York are the Medicare 
conditions of participation on discharges which are at 
42 C.F.R. § 482.43, and the New York State regulations 
governing hospital discharges at 10 N.Y.C.R.R. § 405.9. 
In general, the obligations of hospitals relating to 
discharges are to provide discharge planning, to address 
the likelihood that a patient is going to need post-hospital 
services, to involve the patient and family in discharge 
planning, to respect the patient and family preferences 
when they’re expressed, and to arrange and implement 
the discharge plan. Also, hospitals must give patients 
upon admission notice of their right to contest being 
discharged too early, and give that notice again when 
they are going to be discharged.

And, of course, one of the hospital’s overriding 
obligations is to ensure that the patient has a discharge 
plan that meets his or her post-hospital needs,1 and then 
is safely discharged in accordance with that plan. But as 
we will discuss at length, at times that obligation runs 
counter to other regulatory requirements, including 
obligations to respect the patient’s autonomy rights, and 
the obligation not to allow a patient to stay after being 
discharged.2

So those are a hospital’s general legal obligations relating 
to discharging patients. Pamela, do you have anything to 
add with respect to a hospital’s mental health unit?

TINDALL-O’BRIEN: Obviously, we have additional 
statutes and regulations. We have Mental Hygiene Law 
§ 29.15 and 14 N.Y.C.R.R. Parts 580 and 582, which have 
to do with discharge practices both at OMH-certifi ed 
hospitals and Article 28 psychiatric units. The only thing 
I would like to remind us as we do go through this 
exercise, which I think is a terrifi c idea, is that as much 
as we can I’d like to think about children’s issues as 
we’re doing the adult issues. I know it wasn’t something 
that you necessarily focused on, but, for example, when 
I was reading through the questions, one of the things 
that came up in my mind was the diffi culties that we 
have with discharging children from hospitals. So if we 
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Introduction
SWIDLER: Welcome everybody and thanks for coming. 
This conversation is going to be about the very diffi cult 
problems that can arise in discharging patients from 
hospital inpatient care to home or to a post-acute facility.

I read an Op-Ed piece last year that urged hospitals to 
study practices at companies like Toyota, and to strive to 
be more effi cient and standardized. To run things more 
like a production line. And it occurred to me that the 
Toyota analogy would be a lot closer to what we face in 
hospitals if every now and then a chassis got up in the 
middle of production and walked out, or if the fi nished 
car refused to exit at the end of the production line, or 
if there was no place to send the car at the end of the 
production line. And in general, the analogy would be 
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conditions as the patient stays. We have reimbursement 
issues and we try not to focus on those because we’re 
routinely criticized for only being concerned about 
the money. But understand, we can’t run our hospital 
on love and kisses. At the end of the day the fi nancial 
consequences are also important. Who pays? We can’t bill 
an insurance company for stays that are not medically 
necessary. That’s fraud, and we would not want to do 
that anyway. The patient? If the patient has resources 
that’s a possibility. But many of these patients do not. So 
the hospital ends up eating the cost of maintaining that 
patient, even a patient who’s not acutely ill, is still going 
to require daily maintenance, a regimen of medication, 
feeding, physical or occupational therapy to keep the 
patient from getting sick.

HORWITZ: We all have problems with the patient who 
becomes very comfortable when they’re in a hospital, 
whether it’s the enjoyment of three squares a day or 
the attention from caring staff. Although the diffi cult 
discharge issues for years have been part and parcel 
of the discharge planning challenge, I am unaware of 
any regulatory statement of defi ciency being issued 
for a violation of the regulations that indicate that 
inpatient hospitalization is limited to those requiring 
acute care—not long-term care and not custodial care. 
In some situations, and I’m certain Robert will get into 
this later, guardians have been appointed as a tactic to 
remove patients who otherwise refuse to leave. The basis 
of such a proceeding is that the patient has a “failure to 
understand” limitation refl ected in a failure to understand 
that only acute care can be provided in the hospital 
setting.

In 1996, for example, this hospital successfully petitioned 
for the appointment of a guardian when a seemingly 
otherwise capable patient refused to leave. This case was 
upheld on appeal to the Third Department.3 Clearly not 
all refusals to leave will satisfy the elements required 
for guardianship. If guardianship elements cannot be 
established, steps such as turning off the television and 
telephone service can be considered.

Other steps that can be considered include an eviction 
or a trespass action against the patient. In general, there 
are a number of considerations that must be balanced 
when determining whether to undertake such steps, 
particularly eviction or trespass. Eviction or trespass 
should be actions of last resort. One should be mindful 
of the public relations nightmare that could result, 
internally or externally, from such an action. It would not 
be unusual for the local newspaper to fi nd a trespass or 
eviction action against a patient to be a matter of public 
interest; it also is not uncommon that a patient will either 
be related to or a friend of a hospital employee. I think 
it important that prior to the institution of an eviction 

could keep that in mind a little bit, I would think that 
that would be also useful for this exercise.

SWIDLER: Thanks. I think that’s a good point and it 
certainly comes up a lot.

Case 1—The Patient Who Won’t Leave

One case I suspect we all encounter is the patient who 
won’t leave when they’re discharge-ready. This is one 
of the most diffi cult discharge problems to solve, and 
maybe I should have eased into our discussion with a 
simpler case. But let’s try.

What we see again and again are cases like this: an 
elderly but decisionally-capable patient is admitted and 
treated for some condition like diabetes. The patient is 
stabilized and later is ready for discharge, but won’t 
leave. The patient just says, “I don’t feel ready to go 
home.”

I’m interested to know, fi rst, do all of you encounter this 
kind of problem, or am I just the lucky one that seems 
to run into this again and again? Or do we provide such 
good care at the hospitals where I work that people like 
staying there indefi nitely?

FOUASSIER: We all encounter this for a variety 
of reasons we’ll get into during the course of the 
conversation. Sometimes it’s because the patient doesn’t 
feel he or she will get proper treatment at home or there 
are other social issues. Sometimes there’s a disagreement 
among the medical staff as to whether a patient’s ready 
to go. Often we fi nd that some members of our staff 
will advocate for patients beyond what I personally feel 
is necessary because, at the end of the day, we’re care 
givers. We’re interested primarily, if not exclusively, in 
making the patient feel better. That’s a physical as well as 
an emotional state of mind. So because we’re hospitals, 
it’s something we run into all the time.

SWIDLER: In some ways it’s an easier case if there’s a 
dispute about whether the patient is discharge-ready. 
But just to sharpen the issue, let’s say the patient is 
unequivocally discharge-ready. Let me ask it this way: 
What’s the harm in letting the discharge-ready patient 
just stay in the hospital indefi nitely, or at least an extra 
few days or weeks? After all we all pride ourselves on 
respecting patient autonomy.

FOUASSIER: Leaving aside the regulatory problem with 
letting a patient who’s no longer acutely ill remain in an 
acute care hospital? There are a variety of problems. The 
patient continues to occupy an acute care bed which then 
can’t be occupied by a patient who’s stacked up in the 
emergency department. The patient could fall out of bed. 
The patient could develop decubiti. We run into these 
problems, all kinds of hospital-acquired infections and 



110 NYSBA  Health Law Journal  |  Fall 2009  |  Vol. 14  |  No. 2        

CONVERSATIONS

I think it’s also worth observing that a patient who is 
medically ready for discharge but who will not leave 
the hospital—in addition to the problems that we’ve 
already mentioned—presents a morale problem for 
the health care team, the social workers and the case 
managers. It is distressing to the staff, and if the situation 
is not managed properly, it can create an atmosphere of 
disorder and a feeling of powerlessness—that a patient 
who is not sick can simply refuse to leave. Sometimes, the 
fact of a team working together can combat the feelings 
of powerlessness and lack of order—even if we are not 
always as expeditious as we’d like to be in these very 
diffi cult situations.

BARREIRO: I was just going to comment with respect 
to the guardianship alternative that Mental Hygiene 
Law § 81.16(b) gives us a dispositional alternative to 
the appointment of a guardian, of course, which is a 
protective order. There’s some commentary to suggest 
that the court need not fi nd incapacity to the extent that it 
would be required for appointment of a guardian in order 
to provide relief under that section, and so sometimes 
I think it can be politically possibly more palatable to 
obtain relief under Article 81, essentially a discharge 
order, as opposed to going to a proceeding for eviction. 
That’s just something to keep in mind.4

MASSETT: Thank you. I just wanted to add on this 
scenario, but actually it comes into play in all of them 
when you’re looking at not only the legal advice but 
the practical advice that hospitals need to take into 
consideration in crafting a response to a patient who 
won’t leave is looking, one of the questions asked in 
the preparatory materials was, does the reason matter 
in some of them, and I think that if you look at the 
reason underlying, let’s take the scenario we’re dealing 
with right now, decisionally capable patient who is 
otherwise ready to go. The question being, well, why 
won’t they go? In cases where it’s just: I really like it 
here. The food is good and I live alone at home and I like 
your nursing staff. I want to hang out versus I do have 
some—notwithstanding my doctors all saying I’m ready 
to go home and that the home care people are going 
to take care of me—I have some fear and trepidation 
about whether I am really physically ready to go or not. 
I know we said that the appeals process would have all 
gone through but depending on what the underlying 
reason of the patient is, might determine which legal 
and operational approach you take. I think that there is, 
both from a public relations standpoint and if you choose 
to seek some type of judicial intervention, be it an 81 or 
be it an eviction or a trespass proceeding, if you’ve just 
got somebody hanging out in a bed because they like it 
here better, for all of those reasons taking that type of a 
judicial intercession is probably a lot more palatable. If 
the patient, notwithstanding of the appeals procedures, 

or trespass action, that counsel has the support of both 
senior administration and even the Board.

SWIDLER: Let me ask about that. Why would you 
bring an eviction action if you not only are permitted 
to discharge a patient who is discharge-ready, you are 
required to discharge the patient who is discharge-ready? 
Why can’t you simply go over to the patient, once their 
procedural rights have all been fulfi lled, and say, “You’re 
discharged. You are not longer a patient. You’re no 
different now from somebody who has wandered in off 
the street and is sitting on one of our beds.”?

FOUASSIER: Assuming the patient can simply be 
escorted to the door and shown out, then clearly that’s 
a remedy, but I think I share Jim’s concern that often the 
political consequences of this type of activity have to be 
taken into consideration. Occasionally, a hospital is going 
to make a decision which might be against its fi nancial 
best interests simply because it doesn’t want to incur 
the heat. The guardianship is fi ne if you can make the 
argument that the patient is not only functionally limited 
but, like Jim said, is also incapable of understanding and 
appreciating the consequences of his own functional 
limitations. In a case where that clearly is not so, that’s 
going to be a losing proposition and you’re going to 
have to do something else. And that something else 
may very well be literally ejecting the patient from the 
premises if the patient is otherwise medically appropriate 
for that type of summary treatment. I for one would 
not recommend that my hospital engage in that even if 
the patient is completely hale and healthy. It’s just too 
diffi cult to reconcile it in a public relations context. You 
know you’re going to get hammered on it.

SWIDLER: What other avenues do hospitals take when 
faced with the patient who won’t leave?

GOLDBERG: In our urban hospital setting, we have 
developed an informal core group who respond when a 
patient won’t leave. It is not an uncommon occurrence, 
unfortunately. The group consists of me as the risk 
manager, the social worker and her supervisor and our 
public safety offi cers—usually at least two of them, 
depending on the situation. We also always include the 
head nurse, and sometimes the consulting psychiatrist, if 
one has been involved in the care. Practically speaking, 
patients who refuse to be discharged are generally 
not easygoing, compliant patients. They’re often 
management problems, they can be loud and disruptive, 
and they can be physically intimidating or violent. It’s 
important to involve the people who have the right skills 
and/or the best relationship with the patient to address 
the situation. We have never physically removed a 
patient. Sometimes the mere presence of a pair of serious 
and well-trained uniformed offi cers can be very effective.
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we need to make you go. I guess what I was suggesting 
is that sometimes, sometimes, not always, it’s not just a 
matter of making the patient understand what you’re 
saying. Sometimes they do understand what you’re 
saying, but don’t agree with you. Then you need to fi nd 
out the underlying reason that they don’t want to go.

I can give you an example. A case where a nursing home 
was ready to accept the patient, but the patient didn’t 
want to go. The patient was an elderly woman who 
had always lived alone, and didn’t have family. When 
someone who wasn’t involved in her clinical care sat and 
talked with her for a few minutes, it was found out that 
she was actually just kind of scared of the unknown. She 
had gotten used to the nurses and she didn’t know what 
the other place was going to look like. I know this sounds 
simple, and this is not the case in all those situations, but 
having her day nurse go with her when she checked into 
the nursing home made all the difference in the world.

All I’m suggesting, and I know not all situations are that 
simply answered, but really, hospitals shouldn’t simply 
try to get the patient to understand that he or she has to 
go, listening to information from the other direction is 
also important. You might then realize that you’re not 
with someone who’s just trying to manipulate the system 
to stay in.

SWIDLER: Well it’s interesting. My perception is that 
better listening, along with good social work and good 
clinical care, can reduce the frequency of this problem, but 
ultimately they can only reduce it. There still will be cases 
where the clinical team ends up phoning the hospital 
lawyer in exasperation. But I agree with you, the focus 
ought to be on reducing it fi rst.

HORWITZ: Marguerite is right on the mark that the 
assessment must be on a case-by-case basis and that 
resort to legal intervention should be the last stop. The 
social workers, the case managers, the nurses, family, 
whomever, really should exhaust all other options to 
determine what issue the patient is facing.

The recent article published by Robert and others is quite 
interesting;5 it delineates the ethical, medical and legal 
concerns. This concept of “justice” as we enter a new era 
of health care and health care reform is becoming more 
paramount than it was ten years ago. We have scarce 
resources, we’ve debedded a number of hospitals. A 
daily patient census can vary greatly, in a community 
hospital perhaps from 170 to 300 patients. There can be 
bed vacancies one day and the next patients stacked in 
the corridors. Diffi cult discharge patients during high 
volume times represent not only a waste of resources 
but the possibility that care and treatment for others will 
be delayed. The stakes are higher now; scare resource 
and de facto rationing compels us to fi nd these answers 

still has concerns for their own personal health and 
safety, then you might forgo jumping into that judicial 
intervention process to try to fi gure out how to bring 
them some peace of mind around those issues and fi gure 
out if there are ways of addressing that so that they will 
consent to it. I think that in each of the cases, this one and 
the others, those things come into play.

SWIDLER: Marguerite, how would you weigh this 
scenario on your scale: The patient needs nursing home 
care. The nursing home that’s willing to take the patient 
is not that attractive a place. Also the patient is not 
paying for care currently because they’re on a DRG, 
but the patient would start paying immediately or at 
least soon if they’re in the nursing home. So predictably 
patient is not in any particular rush to get transferred 
there. Where does that fall on your scale?

MASSETT: I would put that, all else being equal, 
meaning it’s a nursing home, just not one of the more 
attractive ones on the, well, that’s the place that’s ready 
for you. This isn’t a hotel where you can stay until your 
choice hotel becomes available. On that end, versus, I 
mean I suppose there are other issues of if it’s a nursing 
home but instead of being 10 miles away from my family, 
it’s 50 miles away from my family. Again, that’s not so 
much just I want to be comfortable, that’s there are some 
other social concerns.

FOUASSIER: These are things we do now. We wouldn’t 
really be having this dialogue if we were able to convince 
these diffi cult patients to see the error in their ways. We 
really try hard to make these people understand that 
although it may not be a perfect solution, it’s medically 
appropriate to go to, for example, a skilled nursing 
facility. It’s when it crosses the line into an unreasonable 
resistance on the part of the patient. Sometimes you get 
different levels of sensibility amongst your own staff 
because the family doesn’t want the patient to go because 
it’s too far away. Somebody’s mother heard from a friend 
that it was dirty or the food wasn’t any good, and the 
hospital has to decide at what point in time the patient’s 
concerns can no longer dictate the hospital’s discharge 
policy. So we always try to make the diffi cult patient 
understand that while some of the concerns may have 
merit, at the end of the day he or she is better situated 
in a long-term care facility more appropriate for his or 
her needs. Where we run into problems is when we’re 
unsuccessful in trying to convince the patient and have 
no other remedy but to compel the patient one way or 
another.

MASSETT: I indeed agree that there is that line that you 
have to fi nd and say notwithstanding that we have not 
been able to cajole you into this situation, we are going 
to start taking the necessary legal and operational steps 
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from caring for the child and really don’t want to take 
them back home, and yet the child doesn’t need a 
community residence, doesn’t need to be in intermediate 
care. So then the question is how do you get the family to 
agree to take the child home? Usually the only way that 
can be done is by building clinical supports around the 
family.

FOUASSIER: I know this sounds harsher than I intend, 
but why should the parents have that option? If it’s a 
question of their incapacity to handle the child’s needs, 
that’s one thing. I can understand that. I realize it’s 
diffi cult, but I’m weighing things here. I’m weighing 
strain on our health care system of decisions being made 
by parents that because it is diffi cult they’d rather not 
take their child back. If they decide that they just don’t 
want to do it anymore, they can’t do it anymore, they 
don’t want to devote the emotional resources to it, should 
a hospital, for example, contact CPS? Is that a form of 
neglect? Is it abandonment? What do we do? Because we 
have an affi rmative obligation to discharge this patient.

TINDALL-O’BRIEN: First of all we try to accommodate 
the parents, deal with them, set up the clinical supports 
necessary for them to take the child home under 
appropriate circumstances. But we have, on occasion, 
informed parents that if, in fact, they won’t take the 
child home we will have to “hotline” them with the 
Department of Social Services Child Abuse hotline 
as guilty of medical neglect. So that has happened on 
occasion. It’s not something that we like to do, it’s not 
very helpful to the therapeutic relationship that the 
hospital has with the parents, but if necessary we have 
done it.

SWIDLER: I’ve seen this case a few times and when 
I’ve seen it, it’s not the patient’s fi rst hospitalization 
and discharge, it’s about the ninth or tenth or twelfth. 
So the family evidently is unable, or no longer able, to 
offer a safe discharge. So in some of these cases going 
home is not a safe discharge, and then we’ve got to fi nd 
something else.

TINDALL O’BRIEN: And luckily, in New York State, 
we have a Home and Community-based waiver for 
children who are under the age of 18. So we do have the 
ability to build those supports around the parents, but 
not all children who are going to be released from an in-
patient setting are necessarily eligible for that waiver, so 
it depends on their level of disability. But you know, we 
have on occasion found that if we talk to the parents or 
guardians about the fact that we might have to hotline 
them, that makes the problem go away. We have very 
seldom had to actually hotline them, but we have, on 
occasion, done that.

and perhaps take a harder line to discharge the diffi cult 
patient in a more timely fashion. Timely discharges are 
not only for the benefi t of others but also for the benefi t of 
the patient. And after all, hospitals are dangerous places 
for a host of reasons.

SWIDLER: It strikes me that mental health units have 
a higher percentage of these cases than other units, and 
it’s a diffi cult population for a number of reasons. So 
let’s consider the same scenario in the mental health 
unit: we now have a patient who has decisional capacity, 
maybe a voluntary patient. We identifi ed a safe discharge 
for the patient, perhaps to a community residence, but 
the patient just doesn’t particularly want to go to that 
community residence. “I’ve been there before, that place 
stinks.” A suppose there isn’t any other place that’s ready 
to take them at the time. So, how much trouble are we 
in if we use self-help methods or just tell the patient, 
“You’re out of here at 2 o’clock today”?

TINDALL-O’BRIEN: I think you’d probably have 
problems with the Offi ce of Mental Health when it 
came time to look at your license! But there are several 
scenarios. One of the problems for persons with mental 
illness is that Article 81 doesn’t work very well for most 
people who have mental illness if they don’t have family 
members willing to act as guardian. If you don’t have 
family members who are willing to act as the Article 81 
guardian, then, in fact, it makes Article 81 diffi cult to 
pursue, unless the local Department of Social Services 
Adult Protective Services Unit is willing to act as the 
guardian.

The problem that we frequently have when we go for 
guardianships is there just isn’t anyone who wants to act 
as the guardian. So, the guardianship has not worked 
well for us.

I would have to agree with Marguerite who said work 
with the social work staff, work with the physician; 
sometimes we’ve asked the hospital to take the person 
actually to the community residence to look at it, to 
talk to some people there, to be creative and to get 
consultations also. The OMH hospitals, the psychiatric 
centers can, in some instances, if there is a child with a 
multiple disability or some unusual circumstances, we’ve 
even obtained some sort of a clinical consultation as to 
how to best handle the patient. You know, our staff has 
been available for that on occasion.

We tend to see this much more, not in the adult side, 
but much more in the children’s side where you have 
children in a psychiatric unit and the parents have had 
the respite of having the child in the unit, the child is 
diffi cult to handle at home and they just are exhausted 
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family reluctant to endorse placement of the patient in a 
certain nursing home.

FOUASSIER: I wholeheartedly endorse that. We 
have become much more enthusiastic about pursuing 
guardianship when we feel that we’ve made good-
faith efforts to convince the family members who are 
preventing the discharge, but they either cannot or will 
not see it our way. We institute the proceedings. Then we 
deal with the fact that guardians are becoming scarcer 
and scarcer (because fewer and fewer people want to 
serve) by framing our pleadings in a way that asks for 
very limited relief. We ask that the guardian be given 
only the powers necessary to facilitate the discharge. 
We fi nd that where we need to seek a third-party 
guardian, usually an attorney, that the attorney is less 
reluctant to take it on even if there’s very little chance of 
compensation, where the duties are limited. He or she 
will facilitate the discharge and the admission into the 
alternate level facility and then he or she can petition to 
be relieved, and it’s done. Rather than a guardian who’s 
on the hook for the long haul. In too many cases when we 
wait and wait and explore all kinds of other alternatives, 
three months down the road we fi nd ourselves in 
the same situation and we end up falling back on the 
guardianship proceeding anyway.

SWIDLER: Is the guardianship proceeding a good 
process for the resolution of this kind of case, or is it just 
the best process now available? Is there a policy response 
to this that we should be considering?

FOUASSIER: Well, to the extent we soon may have the 
family surrogate decisionmaking act, it might help, but 
you may get the same resistance from a family member 
acting as a surrogate as you would from a family member 
not acting as a surrogate. The problem is not so much 
the decision to discharge, but the arrangements for 
subsequent admission somewhere else. Without someone 
legally authorized to admit the patient, you’re not going 
to get an acceptance by the step-down facility. That’s 
where we run into a problem. So, to the extent there is no 
person legally authorized to sign admission papers at, 
for example, the skilled nursing facility, then without the 
guardian we would not be able to facilitate the discharge. 
And, depending on the circumstances, a surrogate or 
guardian may not solve the problem.

Also, the problem may be fi nancial. Simply having a 
guardian appointed doesn’t mean there’s suddenly a 
source of funding where there may not have been one 
yesterday. I suppose we’ll get into that in a little while.

SWIDLER: Right, we will. But you raised the 
implications of the proposed Family Health Care 
Decisions Act.6 And today is kind of a historic day 
because at 4:30 a.m. this morning the State Senate passed 

Case 2—The Family That Objects to the Proposed 
Discharge

SWIDLER: Well this is actually a good segue to the next 
case because we’re now starting to talk about family 
decisionmaking for patients who lack capacity. So let 
me simply tweak our fi rst example: An elderly patient 
in the general medical unit, but this time the patient is 
decisionally incapable, say with dementia. And say the 
patient was hospitalized for diabetes again. Now the 
patient is ready for discharge to a nursing home and 
the discharge planners have identifi ed a nursing home 
that’s ready to take the patient. But the family and adult 
children don’t like that nursing home. Or they just aren’t 
ready to have their mom discharged to it. Maybe their 
concern is that there is a limited Medicare benefi t and 
after that the nursing home is going to start being a cost 
on them. For whatever reason it is, the family doesn’t 
want the patient to go to the available nursing home. Are 
there any additional issues that are raised with the family 
decisionmaking that we haven’t already encountered in 
connection with the capable patient case?

HORWITZ: I spoke with our Director of Case 
Management to get a sense of how often family 
diffi culties impede our discharge. We have roughly 
about 15 patients a month where diffi cult discharges are 
caused by diffi cult family situations. Families will not 
cooperate for a variety of reasons. They may just not like 
the nursing home. Also, we’re in a rural area and so our 
nursing homes can be anywhere within a 50 mile radius, 
which can be burdensome to families, particularly with 
transportation problems. So there may be disagreement 
with discharge plans. Perhaps the family is not providing 
the hospital or the Department of Social Services with 
the information necessary to fi le for Medicaid. Perhaps 
it is simply a dysfunctional family. We deal with these 
situations, and again legal tools are the last resort. But 
we’ve had some success by simply discussing with 
the family the fact that resort to guardianship may be 
required if we are unable to discharge the patient. We’ve 
successfully resorted to court proceedings in situations 
where a family member, even a health care agent or 
guardian, is not acting in the interest of the patient but 
primarily in their own interest or that of the family.

In our geographic area we have been fortunate that 
it ordinarily doesn’t take months to obtain a court 
appointment of an Article 81 guardian. We can generally 
do it within a month. Now that is a month where the 
patient’s not going anywhere, but generally those 
patients aren’t going anywhere anyway. We also fi nd that 
the nursing homes are very reticent to accept patients 
when the family does not want them there. So the 
appointment of a guardian may be the response to the 
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TINDALL-O’BRIEN: There’s been some talk about 
having the surrogate decisionmaking committees7 
expanded to have some ability to be involved in nursing 
home cases, but that has not happened to date. But that’s 
a very diffi cult situation in that it’s not even getting 
the consent to enter the nursing home, it’s who’s going 
to make the decisions, the medical decisions, once the 
person is in the nursing home if they lack capacity. The 
nursing homes are not willing to take on that concern and 
that potential legal burden.

SWIDLER: Well, the FHCDA will help with that by 
clarifying who has authority among family members, and 
a process other than guardianship for getting treatment 
consent for residents without family. But frankly, even 
without the FHCDA, nursing homes are identifying from 
among family members a designated representative who 
can exercise at least some rights of the incapable resident.8

BARREIRO: Many contracts use the term “responsible 
party” as opposed to designated representative, although 
that term is also used. And that is the key problem, 
because as we all know the nursing homes, once they 
have these patients, cannot discharge for non-payment 
for all intents and purposes. It’s very rare. So what the 
nursing home is concerned about is having a patient 
in a bed with no source of payment. Therefore, they’re 
increasingly looking for someone to sign not just for 
the resident but as a responsible party or as a fi nancial 
agent. Particularly under the new Medicaid rules, nursing 
homes need people who actually have access to the 
patient’s fi nancial information in order to make Medicaid 
applications, and that is where you get the problem. It’s 
also a problem on the hospital discharge side, because 
the nursing homes, even those with available beds, are 
increasingly reluctant to take patients into them when 
they fear there is no source of payment. And there can be 
a long period of disqualifi cation under the new rules.

MASSETT: Marguerite’s exactly correct, there are times 
when the discharge problem is not just a dispute about 
a health care decision, or about where is a good place 
for me to go live, it is a problem about the underlying 
fi nancial issues for the institution. If we’re talking about 
an institutional discharge into a nursing home, a key 
question is how are payments going to be made? And 
it’s not just a matter of the nursing home saying, look 
we want a responsible party to sign and be fi nancially 
responsible for this particular patient. Even if you can 
fi nd someone, they might not have the legal authority 
to marshal all of the information necessary to determine 
if there’s Medicaid eligibility. Or even if they have the 
authority, they might be hiding some of those assets 
because, you know, they are trying to maintain it for the 
family.

the Family Health Care Decisions Act for the fi rst time. 
There is a very good chance the Assembly will pass it 
before the year is out and that it will become law next 
June. That law would give family members clear legal 
authority to make decisions for incapable patients who 
didn’t make the decisions previously themselves and 
who didn’t appoint a health care agent.

Now, I’ve been an advocate for this law…forever. Since 
I was young. And I think it’s an important law that we 
need, and it will be a great advance. On the other hand, 
when I think about discharge problems like the case 
we’re discussing, you have to wonder: will the FHCDA 
make discharge disputes even more diffi cult for hospitals, 
by empowering family members more explicitly?

But then, to answer my own question, I would point 
out that the family member’s legal obligation under the 
FHCDA will be to make the decision the patient would 
have wanted, if known, or else the decision that is in the 
patient’s best interest. And, of course, the surrogate can 
only make a decision that the patient himself or herself 
could have made. So in our hypothetical case, applying 
that standard would lead you to the question of whether 
the patient himself or herself would have been able to 
oppose a discharge indefi nitely. So at the end of the day 
I’m not sure that the act would really impact this kind of 
dispute one way or another. At least that’s as far as I’ve 
been able to think it through.

BARREIRO: I was going to make a similar comment. 
In fact, we have a fact pattern coming up that is similar. 
Even having a health care proxy doesn’t necessarily 
solve these problems. When that agent says, “Mom said, 
never send me to a nursing home,” and there’s no safe 
discharge plan other than a skilled nursing facility, you 
still have the problem. So guardianship is always going 
to need to be there to fi ll in the blanks. The FHCDA may, 
in fact, make it more diffi cult for some of these cases.

SWIDLER: Well, I think the issue comes down the limits 
of autonomy, whether exercised directly by the patient 
or by a surrogate on behalf of the patient. In these cases, 
the decision-maker may be stepping beyond what can be 
done in the name of autonomy.

TINDALL-O’BRIEN: One of the things that we have 
found in trying to discharge to skilled nursing facilities 
is that many facilities want not only someone to consent 
for the resident to enter the nursing facility, they want 
someone who is willing to make decisions once the 
person is in the nursing facility. And if you don’t have 
involved family and friends, and you don’t have a 
guardian, that can be a very diffi cult situation.

HORWITZ: That’s a great point.

SWIDLER: That’s an excellent point.
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it’s certainly not a panacea but it’s been a great aid to us 
in terms of knowing who’s going to consent, who’s going 
to make the payments, who’s going to make all kinds 
of arrangements with respect to the disposition of the 
patient when they’re ready for discharge.

So I think the Article 81 has worked well, at least for us. 
I’m not sure that we’ve seen an increase, Marguerite, like 
you’ve had. We’ve had a fairly steady number. Actually 
maybe the numbers are going down a little bit. I like to 
think of that as a result of our case managers and social 
workers and practitioners perhaps getting better in terms 
of their discussions with patients. But it’s certainly there 
and we certainly utilize it.

FOUASSIER: We can attribute some of our rather 
dramatic increases to the fact that the mindset of the 
hospital institutionally has changed. We simply can’t 
afford to absorb the kinds of fi nancial losses which we 
previously took for granted and we have to be more 
proactive in trying to cut those losses. And this, quite 
frankly, is one way to do it. I mean leaving aside the issue 
of the best interest of the patient, we simply can’t afford 
to allow these people to stay.

Case 3—No Place to Go

SWIDLER: Let’s turn to another example, the example 
of no place to go. I saw a good illustration of this in Jim 
Fouassier’s article in the Health Law Journal.9 He wrote 
about a ventilator-dependant dialysis patient who is 
morbidly obese, who needs nursing home care that 
can meet his specialized, high-cost, diffi cult-to-manage 
needs. Predictably a hospital is going to encounter great 
diffi culty fi nding any facility to take the patient. But 
the patient doesn’t need acute care any longer, and is 
ready for discharge. In fact, the patient is anxious to be 
discharged, and the hospital is anxious to discharge him. 
There’s just no place to go.

The fi rst question is, have you seen this before? How 
should facilities handle this?

BARREIRO: I’ll tell you that recently we were consulted 
by a family member of a patient with this scenario. These 
are extremely diffi cult because of the paucity of facilities 
that can handle these patients. We don’t have a lot of 
specialized facilities in Broome County, and so often 
we have to arrange discharges out of the area. And the 
patients are reluctant to go, family members are reluctant 
to consent to the discharge. Perhaps others are more 
experienced with this.

SWIDLER: Well, it’s not like I expected you to have 
a quick, snappy answer to this. This is one of these 
problems that doesn’t have a good solution. Except that 
we can all agree to beat up on Pamela and the State, and 

So you have to worry not just about the door out of the 
hospital, but also the door into the nursing home. You 
have to deal with both of those issues or you’re not going 
to be able to discharge a patient. So, the underlying 
business issues, or frankly the underlying fi nancial 
issues, are going to be critical. I think this is why we 
have seen almost a three-fold increase in the number of 
Article 81’s that we’ve been asked to do by hospitals. 
They are not just for health care decisionmaking, but also 
to give someone, as Alyssa said, the authority to collect 
the fi nancial information. And to make the Medicaid 
application, if that’s appropriate. Or to identify resources 
that are available to help pay the bills.

SWIDLER: Why a three-fold increase? Is that just the 
economy or is there something else going on in society 
that’s driving that?

MASSETT: You know, we tried to fi nd this out when 
we suddenly realized there was this huge increase. 
And this is probably over the last fi ve to seven years. 
Certainly part of it is fi nancial. As Jim said, and he’s just 
right, we’ve shifted costs to hospitals by making them 
the only health care provider that is mandated to accept 
nonpaying patients, assuming they come in through the 
emergency department. Frankly, even when an attending 
physician admits a patient, you know, the hospital 
usually has to take them. So that has driven the need for 
guardianships to accomplish the later discharge.

The other thing is that prior to this time there were 
personal relationships developed between hospital 
discharge staff and various nursing homes in kind of a 
“we just have an understanding that you’re going to take 
a few of these diffi cult situations every once in a while,” 
and that’s the way we kept it neat. Oddly enough, I think 
the increase in regulation in the health care industry, 
patient confi dentiality, a lot of the fraud and abuse issue, 
etc. have started to kind of wear away these relationships 
that, previous to this time, would have permitted some of 
that happening. But I have to tell you, I think the biggest 
driver is fi nancial.

HORWITZ: Yes. The last piece of this, we talked about 
getting the patient out of the hospital. Getting the patient 
into the nursing home. But what about coming back to 
the hospital? A lot of these patients, unfortunately, are 
going to be, I’m not going to call them frequent fl yers, 
but they’re in and out of the hospital on a number of 
occasions. I happen to like the Article 81 full-blown, so to 
speak, so I know Jim talked about a limited Article 81, at 
least where I live this is the only hospital, so we can fully 
anticipate and expect whenever one of our patients who 
has been discharged needs a readmission, they’re going 
to be coming back here. So we don’t want to go through 
these issues every time there’s a discharge. I think that 



116 NYSBA  Health Law Journal  |  Fall 2009  |  Vol. 14  |  No. 2        

CONVERSATIONS

most of the after-care that’s done in our system is done 
by not-for-profi t providers who do not have the fi nancial 
wherewithal to absorb a client who can’t pay. So, it’s a big 
problem for us too.

HORWITZ: Robert, you asked whether or not we 
might need any policy changes. Well, take a look at the 
categories of patients that nursing homes are reluctant 
to accept. We have nursing homes unwilling to accept 
patients that require high-cost medications, those that 
may be on IV antibiotics, those with MRSA, and of 
course the Medicaid-pending patient. My understanding 
of the Medicare/Medicaid anti-supplementation laws 
is that they preclude a hospital from participating in 
cost sharing.11 Now I know there was a Syracuse plan, 
and Marguerite I’m not sure how familiar you are with 
that, where there was a consortium of hospitals that 
engaged in assisting nursing homes and supplementing 
their income to assist with those types of patients. 
But in the absence of a consortium, I don’t think that 
a single hospital would be permitted to, for example, 
assist a nursing home with payment for those high-cost 
medications. I think that it might be worthy of some 
policy or legal change, legislative change or regulatory 
change, because frankly a hospital would be better off 
fi nancially saying, “Okay, nursing home, we will assist 
you in the procurement of these high-cost medications, so 
long as you agree to take this patient.” So that would be 
one suggestion, consideration.

SWIDLER: There you go, Marguerite: Why can’t a 
hospital pay to give referrals, instead of to get them?

MASSETT: The problem is not on the hospital side. The 
hospital can certainly provide the support. The problem 
is, it’s illegal for the nursing home to ask for it and accept 
it. The nursing home is risking regulatory retribution, 
depending on the payment source for that particular 
patient. That’s where the issue is.

And Jim, I am familiar with the situation in Syracuse. 
We worked with the hospital executive council and 
the nursing home group to come up with a way for 
the hospitals to fund a generally available grant, not 
connected to any one particular patient. Nursing homes, 
to access some of that support and fi nancial aid, had 
to agree to take certain diffi cult-to-place patients. And 
it’s a nice model. I have to tell you, no nursing home 
has been challenged for this practice, which we think is 
defensible even in light of the regulatory prohibition on 
supplementation.

But I agree with Jim. We all understand that the evil that 
was meant to be prevented by that particular rule was 
where a nursing home would extort money from a family, 
particularly, saying, “I’m not going to get paid enough by 
Medicare or Medicaid to take care of your family member, 

ask them to beef up the care network that’s available, and 
to take more diffi cult-to-discharge patients like this.

GOLDBERG: In New York City, we will eventually 
fi nd a bed for a patient like this. It may take a long 
time, but it will happen. The more diffi cult problem—
really intractable and also not uncommon—is the 
undocumented patient who has no insurance. This is 
the patient who will be with us for the duration, because 
there is simply no placement for a patient like this. I am 
sure that we’ve all read about the recent Florida case in 
which the hospital chartered a plane to send a severely 
brain-damaged patient to his mother in Guatemala, 
over the objection of the patient’s legal guardian. No 
hospital wants to be in court or in the news under those 
circumstances. But when there is no Medicaid, there is no 
discharge planning.

There’s an interesting article on the subject of medical 
repatriation by Joseph Wolpin in the Spring 2009 volume 
of the Journal of Law and Medical Ethics that explores the 
subject of medical repatriation from a legal and ethical 
perspective.10

SWIDLER: You said that a patient can end up with you 
“for the duration.” Won’t that gradually turn you into a 
chronic care facility, as these patients mount up?

GOLDBERG: Yes. And then it’s a very hard situation for 
everyone, including the patients—some of whom need 
only relatively inexpensive, though continuing, aftercare, 
but who are uninsured.

In New York City the discharge of a homeless patient 
is another diffi cult situation. The NYC Department of 
Homeless Services has an application process that is 
designed to ensure that discharge from hospital to shelter 
is a plan of last resort. For the hospital, it is a very time-
consuming bureaucratic process, taking from four to six 
weeks, and it only begins once the patient is medically 
ready or almost ready for discharge. I am not sure that 
it benefi ts anyone, including the patient. Most often, a 
patient will begin the process and stay in the hospital 
for a few weeks, awaiting shelter placement. Then the 
patient gets disgusted with the process and just leaves 
the hospital—but only after occupying a bed for several 
weeks that was needed for a sick patient.

TINDALL-O’BRIEN: The Offi ce of Mental Health 
has the same problem in its hospitals. We have a lot of 
undocumented aliens. And if you can’t get Medicaid 
and/or any kind of public assistance or SSI, it can be very 
diffi cult to move individuals out of the hospitals into 
an appropriate after-care placement. We have tended to 
take a lot of undocumented aliens into our family care 
program, which is almost like foster care for adults. But 
it is not necessarily a good fi t, but it’s the only fi t because 
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a nursing home with an oversized wheelchair, a special 
bed, or with a nurse who went down the street to help 
with IV antibiotics every once in a while. That happens all 
the time, that happens all the time. And it frankly is in the 
best interest of the patient often, so you’ve got to fi nd a 
way that the law doesn’t get in the way of that.

SWIDLER: Right.

BARREIRO: I agree.

SWIDLER: Also, regarding the no place-to-go issue, we 
often run into this in connection with mentally ill patients, 
mentally retarded patients and substance-abusing 
patients. In particular, we run into diffi culty fi nding 
residential programs or even independent housing. This 
is a good chance to ask Pamela about what’s going on 
in that area. I know, among other things, OMH is being 
sued by disability advocates groups arguing that the state 
has an obligation to provide a greater range of residential 
options, options to ease up the discharge of the patients 
from hospitals. What’s going on with that?

TINDALL-O’BRIEN: Actually I’m involved in two cases. 
One has to do with patients that have been discharged, 
not just from the OMH hospitals, but also from Article 
28 psychiatric units to nursing homes, who DAI alleges 
could be cared for in the community.12

SWIDLER: DAI? Disability Advocates Inc.?

TINDALL-O’BRIEN: Yes. The case has a lot of 
implications for us. At the state level, we’re very 
concerned about it because it’s holding the State of New 
York responsible for Article 28 discharges. Which I think 
is a leap that has never happened before. Just by the 
mere fact that we license the Article 28 hospitals, they are 
saying that it is a suffi cient nexus to hold us responsible 
for the discharges that are done by the Article 28s.

SWIDLER: You know, I suspect my colleagues and I think 
that’s a good idea.

TINDALL-O’BRIEN: I’m sure you would. We think it’s a 
very bad idea.

SWIDLER: (Laughs).

TINDALL-O’BRIEN: So that’s one of the cases. And 
the other one has to do with adult-home residents. And 
again, DAI wants the Offi ce of Mental Health to create 
more housing.13 I should note that the State of New York 
has more housing units per capita, by far, than any other 
state in the United States. We actually have about 31,000 
housing slots, but the fact is that, you know, people 
who have mental illness, not all but many of them, have 
diffi culty with employment and therefore are poor. 
They get SSI, they get SSDI, and they have a hard time, 
particularly in New York City, affording housing. You 

but if you make sure there’s a little bit of extra on the 
side, everything’s cool.” We all know that’s the evil that 
was meant to be prevented. But that’s not this situation. 
And there should be a way from a policy perspective 
where you can distinguish a community cooperative 
standard to try to make sure that the most cost-effi cient 
and best place for the patient is supported fi nancially, 
rather than just lump it in with that other evil.

SWIDLER: I represent a health care system that has 
both hospitals and nursing homes, and we often have 
a case where a hospital in our system has a diffi cult-to-
discharge patient, and calls me up to ask, “Can’t you 
help us out and get one of our own nursing homes to 
take this patient?” And so we’ve discussed the idea of 
creating a fund within our own system, not tied to any 
particular patient discharge, but just tied to the overall 
quality and cost-effectiveness benefi ts of discharging 
expensive patients to nursing homes.

I think we can do it lawfully. But the problem that we’ve 
been encountering is the diffi culty, basically, of fi guring 
out an amount for that fund so that the hospitals don’t 
feel they’re paying too much and the nursing homes 
don’t feel they’re going to be stuck with endless costs 
associated with somebody who they might not otherwise 
have taken. But it is an area where I’m convinced there 
are mechanisms for hospitals to provide fi nancial 
support to nursing homes in connection with transfers 
without violating the Medicare and Medicaid anti-
supplementation rules.

MASSETT: Yes. It goes to my point, and I think Jim 
Fouassier made the point as well: that one can’t ignore 
the fi nancial cost shift and the fi nancial issues underlying 
certain of these situations. And it’s not just a case of 
noting that who can pay the most gets the best care, 
although there’s an element of that. The core issue is the 
cost shift. Because that’s part of what the national health 
care policy debate is about. There’s just not enough 
money in the system.

BARREIRO: We see the same problem here and I think 
that creating a community fund is a great way to resolve 
it. And I think that you’re right, it’s not the same evil that 
was intended to be avoided by that broad prohibition on 
taking anything in consideration for the admissions.

SWIDLER: By the way, I’ve even heard Health 
Department offi cials speak in support of what was done 
in Syracuse to create that fund.

BARREIRO: I can’t imagine that being challenged on 
policy grounds.

MASSETT: Yeah, I wouldn’t think so. Although it, we’d 
probably all be disingenuous if we said we never heard 
of a hospital, one of our hospital client patients going to 
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York State there is something called the Single Point of 
Access, which is an entity run by different providers in 
the county. Local DSS is on it, there are a variety of people 
who are on it, and they are the ones that make decisions 
as to who should get priority access to housing. They 
prioritize who goes into OMH-licensed and supported 
housing. In New York City, however, because it’s so much 
bigger, there is a SPOA, but the SPOA only handles what 
we call the diffi cult-to-place people, someone who could 
be diffi cult to place in regular housing. So the Single Point 
of Access, which in New York City is operated by a not-
for-profi t agency called the Center for Urban Community 
Services (CUCS), under contract with the State. CUCS 
acts as the SPOA and if a hospital is having problems 
placing a diffi cult client into OMH housing, they should 
be contacting CUCS and putting together a SPOA 
application. And that’s something that all of your social 
work departments should know, regardless of whether 
you’re in New York or whether or not you’re in Glens 
Falls, that counties have set up this entity called SPOA, 
Single Point of Access, in order to assure that people 
who are most in need of housing can, in fact, access 
appropriate housing.

FOUASSIER: I had a question for Pam, a little bit off the 
beaten track about the new regulations on community 
residence procedures. Does the hospital have any remedy 
in a situation like this? Most regulations don’t give the 
hospitals or any other providers any private right of 
action other than sanctions from the regulatory agency. 
What happens in a situation like this, where the hospital 
is dealing with a patient who is improperly discharged 
from a community residence?

TINDALL-O’BRIEN: I would suggest that the hospital’s 
social worker call the fi eld offi ce, the OMH fi eld offi ce. 
We have fi ve fi eld offi ces located throughout the State 
of New York: Buffalo, Syracuse, the Hudson River Field 
offi ce is in Poughkeepsie, the New York City offi ce is 
in Manhattan, and we have one also in Long Island. I 
would suggest that you call the fi eld offi ce and talk to 
the housing person about the fact that you believe that 
this individual has been inappropriately discharged. The 
fi eld offi ce can look into it. In addition, they also act to 
assist in diffi cult-to-place discharges. If nothing else, they 
can hook you up with a SPOA. OMH operates 24 or 25 
hospitals, so we are both a provider and a regulator. So we 
understand a lot of the issues that hospitals face, because 
we face them ourselves.

SWIDLER: I always say OMH has a reality check when 
they write regulations, because they have to follow them 
as well as dish them out.

know, the fact is there’s not enough-low income housing 
in the United States. There’s particularly not enough 
low-income housing in New York City, and most of our 
housing issues come up in New York City. My guess is, 
and I could be wrong on this, but my guess is that you 
don’t see the issue as much up in Glens Falls as probably 
you do downstate, just because housing costs are so 
different.

And one of the things that I would like to make 
everybody aware of, is that there was a change in the 
OMH regulations regarding discharges from community 
residences and all of our licensed community housing 
to provide much more due process. And, in fact, you 
cannot discharge someone from a community residence if 
they go into an Article 28 hospital unless you follow the 
process and unless you meet the criteria that are set forth 
in that regulation.14

SWIDLER: I don’t think I knew about that, when did that 
happen?

TINDALL-O’BRIEN: This is a relatively new regulatory 
change.

SWIDLER: Is there anything similar on the OMRDD 
side?

TINDALL-O’BRIEN: Nothing similar on the OMRDD 
side that I am aware of. It happened in January, 2007. 
There were changes to 14 N.Y.C.R.R. §§ 595.9 and 595.10. 
Basically the process that’s been set up is if a community 
residence wants to discharge someone, fi rst, they have to 
have appropriate reasons, they have to give notice, the 
community residence itself fi rst has to look at the issue, 
then the resident can go to the local offi ce of the Offi ce 
of Mental Health for what you would call a “mediation 
session.” If that isn’t successful, then the resident can 
appeal to the Commissioner of Mental Health if he or 
she thinks that they should not be discharged from the 
residence. So it was an attempt by the Offi ce Mental 
Health, which was sued on this issue, to make it clear 
that community residences are programs, that they are 
not housing the same way an unlicensed apartment is 
housing. And it was a way to try and keep those issues 
out of housing court, and yet provide appropriate due 
process to people that are in OMH-licensed housing.

SWIDLER: It’s helpful to know that, because very 
frequently somebody’s admitted to the hospital from 
an OMH-, OMRDD- or OASAS-licensed community 
residence. And later the residence won’t take the patient 
back for whatever reason. So it is helpful to know what 
the process is with a discharge on that end.

TINDALL-O’BRIEN: And the important thing, also, 
for everybody to know, is that in every county in New 
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BARREIRO: Not that I am aware of. Well, the standard 
in guardianship is not a medical issue so much as a 
functional capacity issue.17 And those are two different 
things. So what the court needs to hear is, you know, 
evidence concerning the patient’s activities of daily living, 
their orientation, and their lack of understanding of 
their own limitations. So, again, it’s truly lay testimony 
and there are plenty of cases concerning this issue. 18 So, 
clearly medical testimony is not required.

The problem a petitioning health care provider, whether 
it’s a nursing home or a hospital, has is that often the only 
people it has to offer testimony, or the fi rst ones it would 
think to call to testify, are health care professionals. So 
in many courts the objection, the evidentiary objection, 
will be sustained and you have to be prepared for that if 
you’re in a jurisdiction or you’re in a locality where your 
judges are going to block that testimony. I don’t know if 
others that do these proceedings have that experience, but 
it’s certainly the case in many courts throughout the state, 
and there are many decisions, one of which I can talk 
about actually.

It’s United Health Services Hospitals.19 The holding in 
that case was that the alleged incapacitated person has 
the right to remain silent. But that question only arose 
because family members who were supposed to show 
up to testify didn’t, and the only other observations 
were from health care providers, including a hospital 
social worker and a nurse case manager who had been 
providing care in the community. Evidentiary objections 
to admission of health care provider testimony were 
sustained. The outcome was that no one was ready, 
willing or allowed to testify in the courtroom, and the 
case was dismissed.

HORWITZ: Just a question for Alyssa. It’s interesting, 
we’ve been fortunate, we haven’t had the privilege 
asserted, even though we’ve had counsel as well as 
court evaluators appointed. And this is over many, 
many years, so knock wood we’ve been lucky. But I’m 
just thinking, what would happen if we were unable 
to present any evidence? We’d be unable to sustain our 
clear and convincing evidence requirement. If the court 
fi nds that the guardian is not required, whether it’s for 
lack of evidence or otherwise, does the legal presumption 
of competency attach to enable discharge of the patient 
who wants to leave, even though we think from an 
ethical perspective that there’s going to be personal 
harm attendant to that? Is this different, from a liability 
perspective, from the mental health patient who is 
released because a hospital cannot sustain its burden of 
demonstrating through clear and convincing evidence 
the need for involuntary retention? From the hospital’s 
perspective, on diffi cult discharges, I wonder if we’re 

Case 4—The Isolated Patient

SWIDLER: OK, now let’s consider another case: the 
patient is ready for discharge and we’ve identifi ed an 
appropriate discharge location, let’s say a nursing home. 
But let’s say that the patient lacks capacity and doesn’t 
have any family or friend who is ready, willing and able 
to make decisions. And the nursing home won’t take the 
patient unless there’s somebody in place to either help 
arrange personal care or the fi nancial matters. Do you 
encounter that problem? And what are some ways to 
address that?

BARREIRO: We’ve already spoken, you know, at length 
about the fact that increasingly hospitals are using Article 
81 and certainly this fact pattern suggests relief under the 
statute. I thought it was probably worth mentioning that 
the Article 81 is applied with great variety throughout 
the state, and so it’s very place-sensitive with respect 
to how the courts are going to receive your application. 
The hospitals have to be aware of that, particularly with 
respect to evidentiary issues.

For instance, if you have a patient who is not able to 
comment at all concerning the proceeding, it’s one thing, 
but if you have a patient who’s able to express to a court 
evaluator or counsel appointed for them by the court that 
they don’t want a guardian, which is sometimes the case 
even with an individual described in the fact pattern, 
then the evidentiary rules are going to apply. And for a 
petitioning health care provider that can be problematic 
because the CPLR privileges as to doctors, nurses and 
social workers are applicable.15 And there’s a line of cases 
which suggest judges may sustain objections based on 
privilege if the health care provider is trying to admit 
testimony from a nurse or social worker.16 And so, locally 
you have to know your judges and how they’re likely to 
rule on these issues.

I think that increasingly there’s going to be a move 
towards more uniformity in guardianship throughout the 
state so that even in places where judges have been more 
user-friendly, you’re going to fi nd the evidentiary rules 
may be more stringently applied. We get around it with 
fi rst-hand observations from uncertifi ed, not-licensed 
social workers or aides. Sometimes the lowest common 
denominator is the best testimony in these cases, oddly 
enough.

SWIDLER: Well, Alyssa, before you move on, are there 
any proposals to modify New York law to allow for 
the introduction of protected health information in 
connection with the guardianship proceeding? Because 
that just seems like basic common sense to allow that 
evidence in a guardianship proceeding where the issue is 
whether the patient has decisional capacity.
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commissioner of social services over commissioner’s 
objection, under any circumstances. The reported case 
concerns a woman in her 80s who had come from a 
trailer without running water, with cats in and out 
because it was open to the air. She had alienated all her 
family members. She was one of those really diffi cult 
patients that you don’t like to have in your hospital 
beds for prolonged periods of time. We met our clear 
and convincing burden without a problem. But the 
judge denied the petition anyway because we had not 
proposed a guardian. The reason we hadn’t proposed 
the Department of Social Services in that case is that this 
court in the past had simply refused to schedule hearings 
if we did. The case was reversed and sent back for a 
determination as to who should be the guardian, and 
unfortunately the Fourth Department reminded us that 
the statute allows for a creditor to serve in that capacity. 
The hospital was certainly a creditor in this case. I won’t 
tell you how much it was owed, but for over a year this 
patient had been there with no source of payment.

In this case the patient was represented by mental 
hygiene legal service and that attorney advocated for 
the appointment of DSS, because what could be a worse 
guardian than the acute care hospital that would no 
longer have the patient in the bed?

Nonetheless that’s what the judge did in this case, he 
appointed the hospital. The hospital reluctantly agreed to 
accept it and we narrowed down the orders as much as 
possible.

So it is possible that DSS will come in and argue it has a 
confl ict or is otherwise unable to serve, claiming it really 
should not be the guardian for some reason, and then 
suggest to the court that the hospital be appointed. That’s 
what this case stands for really.

TINDALL-O’BRIEN: Actually for people who have 
mental illness this happens all the time. Many county 
DSS agencies do not want to serve as guardians for 
persons with mental illness. If a patient has been in one 
of the OMH hospitals, DSS’s attitude tends to be “they’re 
yours.” Even though we are a hospital like you are a 
hospital and therefore really don’t have the ability to 
serve as a guardian. But that has been DSS’s stance in 
most of the cases that I have been involved in. They don’t 
want to act as guardian for a person who has a mental 
illness.

BARREIRO: Right, they feel they don’t have the 
resources or the experience to deal with it. That’s usually 
the excuse.

HORWITZ: Right. We deal with DSS in three counties 
and they are all reluctant to serve as guardians. But they 
will if need be. They do raise a confl ict issue. I would 

dealing with different laws here, or if a fi nding by a court 
would enable us to discharge that patient?

FOUASSIER: No. No, you certainly would not want to 
do that. I certainly would not rely on the fact that I was 
not able to make out my prima facie case as a presumption 
that the patient has decisional capacity. And if I just 
may add here, in Suffolk County we sort of have the 
middle ground. The problem we see is not so much the 
nature of the witness as it is the nature of the evidence. 
We can have a social worker testify about his or her lay 
observations, but not about medical information.

BARREIRO: And that’s an argument that I made. But 
in the United Health Services Hospital’s case, the court 
rejected it. So it really is so judge-sensitive, there’s such 
a lot of variation throughout the state. But, again, the 
guardianship advisory committee,20 which I sit on, is 
moving towards creating more uniformity within the 
state. That may mean for folks who are lucky enough to 
be in jurisdictions like yours where the evidentiary rules 
aren’t insisted upon, that it may be harder for you in the 
future.

The other thing is, just because you don’t meet your 
evidentiary burden doesn’t mean you’re going to be able 
to discharge that patient, for all the reasons we spoke 
about before. No nursing home is going to take that 
patient if there’s no one to make the Medicaid application 
or to make health care decisions.

SWIDLER: In the case that I’m suggesting where the 
patient is isolated and doesn’t have family, who do you 
usually propose as the guardian? Is it Adult Protective 
Services, and are they usually cooperative in serving as 
guardian for these patients?

BARREIRO: This is also very sensitive to locality. So here 
in Broome we’re very fortunate that the Commissioner 
of Social Services really never shies away from a case, 
and rarely relies upon confl ict of interest as a means of 
avoiding service. We probably all know, Departments of 
Social Services are usually reluctant to take these cases 
because they have to assign case workers, they have to 
do annual reporting, they have to open up their own 
case reporting system. It’s a drain on the county when 
these cases are assigned to them. So many times we fi nd 
counties looking to kind of squirm out. But most times 
judges will appoint the commissioner of social services as 
the guardian of last resort. Again this is upstate counties 
where we don’t have community guardianship programs.

I also want to remind everyone that there is a case out 
there, Samaritan Medical Center (Marian E.B.), which 
is a Fourth Department case.21 It comes out of Jefferson 
County, which is a county which I hope is unique in 
the State, where the judge simply refuses to appoint the 
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at the bedside in the hospital, and in many such cases it 
is plainly obvious whether you have a patient who has 
capacity or not. But we are precluded from providing any 
medical information.

But even in those cases, like the case you brought up, Jim, 
where the patient is oriented, but there is some decisional 
ability problems or judgment problems that give rise to 
concerns for the patient’s safety if their discharge desires 
are followed through on, the judge, God bless him, is 
very good at talking these patients into consenting to 
the appointment of a guardian with limited powers for 
purposes of making discharge planning. And actually 
sometimes that is how you can get to that result. I am 
not saying that it is a solution for everyone, but if a 
patient can consent to the appointment of a guardian 
for themselves, then you don’t have to deal with the 
evidentiary issue.

SWIDLER: I don’t want this panel to end without some 
reference to the legislative proposal for transitional 
authorization panels, the “TAP” proposal that a few of us 
have worked on together.22 All of us are familiar with it, 
but our readers are likely to be unfamiliar with it.

The TAP proposal is an approach to the problem of 
getting a discharge decision for the patient who lacks 
capacity, and is ready for discharge, but who is isolated 
and has nobody to make the discharge decision. Although 
the facility or a social services district could seek a 
guardianship as a way to make a discharge decision, 
that can be a very lengthy process, and can encounter 
the kind of procedural problems we are talking about. 
More importantly, it is not in the interest of the patient, 
or the facility, or the payors, or the other person who 
is waiting for that bed, to wade through the whole 
guardianship process just to get the OK to transfer 
a patient to an appropriate post-acute setting, when 
there is no dispute about the transfer. The idea is that 
there should be an administrative mechanism—a fair 
administrative mechanism—to evaluate the patient, see 
that he or she is actually discharge ready, and that there is 
an appropriate discharge option for them, that the patient 
lacks capacity to make this decision personally, and that 
there are no other appropriate surrogate-decision-makers. 
If so, that process could authorize the discharge and the 
expenditure of funds for that discharge. Then if there still 
is a need for the guardianship, it can take place after the 
discharge.

There is a legislative proposal in the Assembly, Bill No. 
8647, that would create a demonstration program to test 
this out. And it will be interesting to see if one, if it is 
passed, and two, if it actually proves to be valuable.

I should add that even if the FHCDA passes, it is not 
going to address this problem. There will still be a need 

like to return, though, to the evidentiary question 
regarding the privilege precluding entry of the medical 
record of the alleged incapacitated person. Let’s say we 
have a non-comatose patient who doesn’t want to go 
to a nursing home and would be a risk for discharge 
to their home. This patient passes a mental evaluation 
assessment but is off a little bit. They have some activities 
of daily living issues. Is this panel of the opinion that 
the privilege should apply to hospitals and that as a 
matter of law consequently the hospital petitioner may 
be unable to sustain its burden of proof? In our counties 
we have been fortunate that the privilege issue, to my 
knowledge, has not been raised. I would be dismayed 
if the practice in other parts of the state were more 
uniformly applied. I can foresee where the presumption 
of competency coupled with application of privilege 
will be a signifi cant barrier to the ability to sustain the 
burden, yet the liability and ethical concerns foreclose 
the discharge of a patient. Is the hospital stuck with that 
patient forever?

SWIDLER: Can I jump in to ask about one aspect of 
that? Doesn’t the court evaluator have the ability under 
the statute to get access to the medical records? If so, the 
evaluator can use that in their presentation to the court I 
would assume?

BARREIRO: Let me address that. Certainly the court 
evaluator has the ability to get itself a court order to 
review medical records, and sometimes medical evidence 
can be admitted in that manner if there is no objection. 
Not all judges appoint a court evaluator. There are a 
number of judges that skip over the court evaluator and 
appoint counsel for the alleged incapacitated person, 
which the statute permits. And that is what happens 
to us here in Broome. And so in that case you must 
meet your evidentiary burden and you need to plan to 
do it without medical testimony, because that alleged 
incapacitated patient is represented by counsel who may 
well raise the evidentiary objection.

So, again, hopefully discussing it will raise awareness of 
the issue because I have heard of several cases that have 
been dismissed. Although judges often will try to get 
to some resolution. Their overriding concern is for the 
well-being and best interest of the alleged incapacitated 
person. I think in some cases, you may end up having to 
re-petition.

MASSETT: In Onondaga County, we have one judge 
who hears all of the 81s and who has very strict rules 
about not entering medical evidence into the record 
without over the objection of or without the consent 
of the patient. In those cases, however, the court may 
simply evaluate the patient him or herself. I mean, as 
you all know these hearings quite often happen right 
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FOUASSIER: Maybe one way to ask this is: “What 
authority does the health care proxy actually bestow 
upon the agent? Is it the authority to make all medical 
decisions?” Because if the patient could discharge himself 
against medical advice, then the argument would be that 
the holder of the proxy, the agent, would be able to make 
the same decision in the place and stead of the patient.

SWIDLER: I think the agent would in theory have the 
authority to make a decision to discharge a patient AMA. 
However, they have to exercise their authority based on 
the patient’s wishes, reasonably known, or else if they 
are not known, in the patient’s best interest, and it is kind 
of hard for me to picture a scenario in which an agent 
can say, “I reasonably know that this incapable patient 
would want to have an unsafe discharge.” And an unsafe 
discharge certainly would not be consistent with the 
best-interest standards. So I think there is a check and 
balance in the decisionmaking standard for the agent, 
even though the agent does have the same authority that 
a patient would have.

Now, I gather you also raised a technical issue of whether 
the agent’s authority to make “a health care decision”23 
even encompasses a discharge decision. In my view, if the 
agent is making a hospital discharge decision that needs 
to be made, I’d be saying, “Absolutely yes, they can do 
it.” Somebody has to make that decision and the agent 
is there, so I would reach the practical, and reasonably 
supportable, conclusion that the agent has this authority. 
But I have to admit, if the agent was about to make a 
terrible discharge decision, I’d be tempted to read the 
statutory language about their scope of authority more 
narrowly.

BARREIRO: I looked at it recently. The public health 
law, I think, gives the agent the ability to make decisions 
with regard to diagnosis and treatment. Do we read that 
broadly, or do we read that narrowly?

MASSETT: We have actually run into this question. 
Remember the comment that “there is the door out and 
the door in.” Even if the hospital takes the position that 
the discharge plan and consenting to the discharge plan, 
which includes the admission to a nursing home, is a 
medical or a health care decision and therefore agent can 
do it, it’s not much help unless on the nursing home side 
of it, the agent has the ability to provide a commitment 
relative to the fi nancial admission agreement. So it’s not 
enough for the health care agent to say, “Yeah, I agree 
to admit the patient.” That comes with the fi nancial 
obligation. True, not on the agent, but we will have to ask 
the agent, “Do you know where the assets are? Can you 
get to them? And can you make a Medicaid application?” 
That is where we have the problem.

for a device like TAP as an alternative to guardianship, 
and I think it is an idea worth testing. Any other views 
about this?

TINDALL-O’BRIEN: What I would say is that the 
surrogate decisionmaking committees have been very, 
very successful in our opinion, at getting consents for 
certain kinds of medical treatment without having to go 
the guardianship route. So if they are structured at all like 
the surrogate decisionmaking committees, I think that 
they would be very helpful.

SWIDLER: Well, the TAP proposal is similar to Article 
80 in some ways. But one, it is a more streamlined 
process than the Article 80 panels, and two, it relates 
only to discharge and admission decisions, not treatment 
decisions. And three, the panel would have authority 
over the property decisions necessary to effectuate 
the discharge for a limited period of time until a 
guardianship could take place, if one is needed. So we 
will see how that works out. Yes, Alyssa?

BARREIRO: I will just say that I think it defi nitely has 
a role, even if the FHCDA passes. You know, we all 
have these cases where the family just doesn’t agree and 
guardianship can be a cumbersome and slow process just 
to get someone appointed. But the transition proposal, 
I think, is excellent in that it is going to get the patient 
out of the hospital bed promptly, and you know, that is 
a good thing. The only limitation that I see is when you 
get that objecting patient. Unfortunately, a lot of times 
patients have just enough decisional capacity to say, “I 
don’t want to go to the nursing home.”

TINDALL-O’BRIEN: Has there ever been anyone who 
that said, “I want to go to the nursing home?”

SWIDLER: Well, I have to note, at Northeast Health we 
just built a new “Green House” model nursing home 
campus in Cohoes N.Y., which has separate homes with 
only 12 residents living in each, and a different approach 
to care provided in them. The model makes the prospect 
of entering a nursing home far more attractive. But OK, 
I agree, it’s not like hospital patients welcome the news 
that they need to go to a nursing home.

Health Care Agent’s Authority 
BARREIRO: I have a question. What does the rest of 
the panel think about the authority of someone with 
the health care proxy to make the decision concerning 
whether a patient should or should not be discharged to 
a nursing home? I mean, when someone has a health care 
proxy, would you allow the agent to just sign the patient 
out against medical advice, for instance?
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have wanted, which theoretically you could rely upon 
whether or not you had an agent, that would be the only 
circumstance that we would not advise the hospital, 
you know. If you have concerns about this agent who is 
wanting to discharge the patient AMA, we should seek 
some judicial intervention. And unfortunately, we see 
that situation not infrequently, and it is usually in a case 
where there is either some suspicion of elder abuse, or 
there is a suspicion that the family or the agent is really 
more interested in the fi nancial assets being preserved 
of the patient, not in their best interest from a medical 
perspective.

SWIDLER: Happily, I haven’t seen that very often, but 
I do occasionally see a case where the agent runs amok. 
But when an agent is about to make a dangerous, unsafe 
or idiosyncratic decision, I expect any of us would want 
to probe that agent closely to make sure that he or she 
is fulfi lling his or her agent’s duties and making the 
decision based on the patient’s wishes and not based on 
his or her own idiosyncratic inclinations.

Public Policy Changes and Conclusion
HORWITZ: You had asked earlier, Robert, if there are any 
policy changes that we would suggest. I can’t remember 
whose comment it was, but we talked about the 
obligation of the hospital from an EMTALA perspective to 
treat all patients that come to our door. I really think that 
we need a similar type of obligation and responsibility 
when nursing home beds are available. I think this should 
include a discussion to provide fi scal relief to the nursing 
homes.

BARREIRO: I think it is a laudable goal. There has to 
be coverage for that facility, because you remember that 
when the Medicaid regulations recently changed, they 
effectively talked about it in terms of being the “nursing 
home bankruptcy act.” And that is the problem—that 
is why you are sensing more hesitancy on the part 
of the nursing homes to take these patients, because 
while it used to be that there may be a brief period 
of disqualifi cations for some fi nancial improprieties 
by residents, now it can be a very long period of 
disqualifi cations. And that is not anything that gets 
discovered until after the nursing home patient is already 
in the bed. So it is a cost-shifting issue, and it is a big 
problem both for the hospital and for the nursing homes.

FOUASSIER: I for one would like to see some statement 
of policy actually instilling the hospital—bestowing upon 
the hospital more authority to make affi rmative discharge 
decisions and implement them in the face of patient or 
patient/family opposition with perhaps some shield 
from liability in doing this. And again, I don’t want to 
make it sound completely arbitrary and unilateral, but 

GOLDBERG: I think it’s illogical to say that we would 
allow a health care agent to withdraw or refuse care to 
the point of the patient’s death, in the case, for example, 
of a terminal extubation or any other refusal of care, 
but then refuse the agent the right to choose what the 
physician has called an unsafe discharge. Of course the 
physician and the hospital have the obligation to protect 
a patient who lacks decisional capacity, so we have to 
look at the particular situation. But a discharge AMA 
might actually be consistent with the incapacitated 
patient’s wishes. This is also a situation in which an 
ethics consultation can help sort out what the patient’s 
wishes might have been or what would be in the best 
interests of this particular patient—given his or her own 
personality and values and religious or moral beliefs. 
A good ethics committee consultation can play an 
important role in a case like this.

HORWITZ: I think the question is in some respects an 
interesting academic question more than a practical 
matter. If we have a patient who does not have capacity, 
which of course we all know triggers a health care 
agent’s authority, and if we are of the opinion that 
an unsafe discharge is being promoted by that agent, 
we will take steps to challenge that agent’s authority, 
whether or not we think the statute empowers that 
agent or not. We do this because the agent would not be 
acting in the best interest of that patient. So, as a practical 
matter, I don’t think it really makes much difference 
whether or not the statute authorizes that agent to effect 
a discharge decision, which I personally think, by the 
way, is a medical decision. But I think the effect would be 
the same.

MASSETT: Back to the situation that Jim brought up, 
where you have an incapacitated patient and a discharge 
plan, and the agent is saying, “No, I am going to sign the 
patient out AMA,” I’m with Jim. If one of my hospital 
clients were to call me and say, “So, what do we do? 
Do we treat him just like the patient?” Because if a 
patient with capacity said, “Get me my pants and my 
shoes, I am going home,” you get them their pants and 
their shoes and you let them go home, unless there is a 
capacity decision. But when it is the agent making that 
decision, there would be very few cases where we would 
recommend anything other than bringing an action 
to question or to have the agent’s authority limited or 
changed.

You know, the only situation I can see not taking that 
step—if there is some evidence presented that the patient 
himself or herself said, “You know, if the decision comes 
down to it and I am, you know, I am terminal, I want 
to die in my home and that is where I want to go.” If 
there is something in the record to show almost the clear 
and convincing evidence of what the patient would 
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HORWITZ: I would actually endorse—I would endorse 
more discussion on the discharge planning issues. I think 
that this issue has been around for a long, long time. If 
we went on the American Health Lawyer’s listserve, for 
example, in-house counsel, have been discussing the 
diffi cult discharge for a number of years. There really 
have been no good solutions. We reference the eviction, 
trespass and guardianship tools but these are all case-
by-case and do not provide a satisfactory answer to a 
growing problem. I agree with Jim that the problem 
raises, in part, the rationing issue in part. I think the 
TAP concept is a great fi rst step. Perhaps at least on a 
statewide basis, we can do more education and more 
discussion regarding this topic.

SWIDLER: You’re reminding me of a story. We once 
asked our Ethics Committee what they thought of the 
idea of disconnecting the TV in the room of a patient 
who no longer needed inpatient care but wouldn’t leave. 
The Ethics Committee was absolutely appalled that staff 
would even consider doing that, so we never did. But 
after the meeting someone quipped that the committee 
found that to be the most objectionable “plug-pulling” 
proposal it had ever seen!

Well, thank you all. After struggling with these issues 
so much in my own system, it is great to hear from 
colleagues who are encountering the same kind of 
problems, and to brainstorm with you. If nothing else, 
you know, this was helpful for the commiseration value.

So thank you all again very much. I thought this was a 
really valuable conversation as well as a really enjoyable 
one.
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where the physicians have certifi ed that the patient is 
no longer acutely ill, where the insurance plans, if any, 
concur by refusing to pay for continued care, where there 
is a medically appropriate, acceptable placement that is 
subacute or long-term care facility, then the hospital can 
go ahead and effect the discharge over the opposition of 
the patient and the patient’s family.

MASSETT: I certainly agree that we need to look at all 
the little idiosyncratic pieces of our current patchwork 
policy—the current statutes, regulations and policies we 
have to follow in implementing a discharge plan.

But there is part of me that also feels that, you know, is 
Article 81 perfect? It’s not. Should you always have to 
seek judicial intervention? It has a lot of downsides. But 
fi rst of all, I don’t think that you are going to come up 
with a universal policy solution that solves all the issues. 
But also, there are times where judicial intervention is 
what is needed, either to protect the patient and the 
patient’s rights, or to protect the facility. So I don’t think 
that completely eliminating that guardianship process 
should be the ultimate goal. I think that we have to look 
at some of the aspects of the current patchwork that 
prevents sensible, streamlined decisions in some of the 
rather obvious cases from happening. But those cases in 
those gray areas, you know, that is what the courts are 
there for. That is how I feel.

SWIDLER: Anyone else. Should this be an issue on the 
national health care reform policy debate?

FOUASSIER: Well, I don’t know whether with the 
full plate at the national level this is going to get on 
the national agenda, but it really is important because 
we would be hard-pressed to fi nd a colleague in our 
situation who would not have had a plethora of problems 
similar to the ones we have discussed today. But, we are 
talking about Medicare going broke, health insurance 
premiums becoming unaffordable, hospital care 
becoming unaffordable. This is strictly going to devolve 
into a discussion of limited resources in all these varieties 
of contexts. And one drain on those resources is due to 
the ability of families and patients, for reasons that really 
don’t have a lot to do with medical necessity, to dictate 
the kind of medical care that they want to receive. There 
isn’t going to be an easy answer, but at the end of the day 
it is a question of the allocation of resources.

SWIDLER: Another way to view this is to note that the 
question here is the same question raised in almost all 
social policy issues, which is: “How do we get scarce 
resources to people that really need it, without leaking 
scarce resources towards people that don’t really need 
it?” That is what we are discussing.



NYSBA  Health Law Journal  |  Fall 2009  |  Vol. 14  |  No. 2 125    

CONVERSATIONS

Alyssa M. Barreiro is a partner in Levene Gouldin 
& Thompson, LLP (Binghamton), where she chairs the 
fi rm’s health law practice group. She is a past contribu-
tor of articles to the Health Law Journal, including 
“Continuing Care Retirement Communities,” NYSBA 
Health L. J. 2007, Vol. 12, No.2, and “Article 81 Obstacles 
for Petitioning Providers: Who Should Be Proposed as 
Guardian? Who Should Testify?”, NYSBA Health L. J. 
2006, Vol. 11, No.1.

James D. Horwitz is Vice President Corporate 
Responsibility/General Counsel to Glens Falls Hospi-
tal, a regional health system that includes an acute care 
hospital and more than 20 off-site locations, including a 
number of health centers. This system services a geo-
graphical region consisting of some 3,000 square miles 
in the lower Adirondacks. His hospital-based practice 
includes provider representation in behavioral health 
matters, including guardianships. Previsously, Mr. 
Horwitz was an Adjunct Professor at Union College in 
its MBA health care administration program from 1993 
through 1999.

James Fouassier is the Associate Administrator of 
the Department of Managed Care at Stony Brook Uni-
versity Hospital, Stony Brook, NY.

Rachel Goldberg is Director of Risk Management, 
University Hospital of Brooklyn, SUNY Downstate 
Medical Center (Brooklyn).

Marguerite Massett is Partner in Hancock & Esta-
brook, LLP, Syracuse, where she practices health law. 
Ms. Massett counsels clients on topics including physi-
cian and hospital contracting, joint ventures, health care 
risk management (including utilization review, quality 
assurance and credentialing), and third-party payor con-
tract negotiations. Prior to joining the Firm, Ms. Massett 
served as general counsel to a multi-hospital health care 
system and in-house legal counsel to a national insur-
ance and managed health care corporation.

Pamela Tindall O’Brien is Senior Counsel, NYS Of-
fi ce of Mental Health (Albany).

8. 10 N.Y.C.R.R. § 415.2(f) (defi nition of “designated 
representative”).

9. J. Fouassier, The Perennial Problem Discharge—How It Hurts the 
Patient, the Provider, the Payer, and the Health Care System, 14 
NYSBA Health L. J. 38 (Winter 2009).

10. Wolpin, Joseph, “Medical Repatriation of Alien Patients,” 37 J. L. 
Med. & Ethics 152 (Spring 2009).

11. 42 U.S.C. § 1395cc(a); 42 C.F.R. § 489.20. See generally, OIG 
Supplemental Compliance Guidance for Nursing Facilities, 73 
Fed. Reg. 56846 (Sept. 30, 2008).

12. Joseph S. et al. v Hogan, et al. (BMC)(SMG), No. 06-cv-1042.

13. Disability Adcovates, Inc. v. David A. Paterson, Richard F. Daines, 
Michael F. Hogan, 03-CV-3209 (NGG), decided September 8, 2009, 
2009 U.S. Dist. LEXIS 80975.

14. 14 N.Y.C.R.R. §§ 595.9(c)(2); (f) and (g) and 595.10(a)(2)(vii).

15. CPLR 4504, CPLR 4507, 4508.

16. E.g., In re Rosa B. (1 A.D.3d 355, 767 N.Y.S.2d 33 (2005), In re Lukia 
QQ, 27 A.D.3d 1021 (3rd Dep’t, 2006); In re Bess Z., 27A.D.3d 568 
(2nd Dep’t 2006); In re Marie H., 25 A.D.3d 704 (2d Dep’t 2006); 
See also In the Appointment of a Guardian for E.J., 13 Misc.3d 1223 
(Bronx Co. 2006).

17. N.Y. Mental Hygiene Law § 81.02 (c).

18. In addition, the Court cannot require the Petition to contain 
medical information. N.Y. Mental Hygiene Law § 81.07(b)(3).

19. In re A.G. (United Health Services Hospitals, Inc.), 2004 NY Slip 
Op. 24454, 6 Misc. 3d 447. The holding has been inconsistently 
applied.

20. N.Y. Offi ce of Court Administration Guardianship Advisory 
Committee, Hon. Thomas Aliotta, JSC, Chair.

21. In re Marian E.B., 2007 NY Slip Op. 2186, 2 (N.Y. App. Div. 4th 
Dep’t 2007).

22. Assembly Bill No. 8647-A (2009) (Canestrari).

23. N.Y. PHL § 2980.6.

Robert N. Swidler is General Counsel to North-
east Health, a not-for-profi t health care system in New 
York’s Capital Region. Mr. Swidler is also Editor of the 
NYS Bar Association Health Law Journal. Previously, 
Mr. Swidler was Assistant Counsel to Governor Mario 
M. Cuomo, Counsel to the NYS Offi ce of Mental Health 
and Staff Counsel to the NYS Task Force on Life and 
the Law.



126 NYSBA  Health Law Journal  |  Fall 2009  |  Vol. 14  |  No. 2        

• lack of payer incentives to promote appropriate 
utilization

• legal barriers to changing a healthcare payment 
system that rewards utilization

• how a change in the law may be considered to 
allow “quality performance payment programs” 
whereby hospitals may make payments to physi-
cians for improvement in measured quality or 
sustained levels of quality

• comparative effectiveness research and clini-
cal practice guidelines’ role in preventing 
overutilization,

• legal concerns of providers leading to high “list 
prices” charged to the uninsured, and laws that cap 
charges by hospitals to the indigent

• legal barriers to transparency/sharing of healthcare 
providers’ charges for services

• the role of statewide and regional health planning

• the high level of administrative costs in the U.S., 
and legal issues involved with mechanisms to re-
duce such 

• the burden placed on providers by the multiple lay-
ers of applicable regulations

• the potential legal restrictions placed on medical 
homes by state insurance laws, and

• reducing political infl uence in making healthcare 
costs decisions.

A. Components of Healthcare Costs, and Potential 
Strategies to Reduce Costs

There are three components of the healthcare costs 
formula: (a) how many services of each type we use 
(i.e., utilization of care), multiplied by (b) how much we 
pay per unit of service, plus (c) the administrative costs 
involved with the healthcare system, including payment 
of claims, profi ts, shareholder return, broker costs,7 litiga-
tion, and other factors.

The cost of care may be directly associated with the 
“business” of healthcare, largely unique to the United 
States (and perhaps recently to China). To quote the New 
England Journal of Medicine February 7, 2008, “the domi-
nance of for-profi t insurance and pharmaceutical compa-
nies, a new wave of investor-owned specialty hospitals, 
and profi t-maximizing behavior even by nonprofi t players 
raise costs and distort resource allocation.” To the extent 
that economic incentives are working in perverse ways, 

August, 2009

Summary Report on Healthcare Costs: Legal 
Issues, Barriers and Solutions 

The costs of the healthcare system are an ever in-
creasing drain on the federal budget, the economy, and 
on employers, particularly small employers. Total health 
spending in the United States is currently 16 percent of 
gross domestic product (GDP), up from eight percent 
in 1975, and without changes, is projected to reach 25 
percent by 2025.1 Medicare and Medicaid comprise more 
than 25 percent of the federal budget. Medicaid alone 
comprised approximately 22 percent of total state spend-
ing in fi scal 2007, with a projected spending growth rate 
of eight percent annually for the next decade, according 
to a report released December 5, 2007 by the National 
Governors Association.2 Overall, states’ single largest 
expenditure for fi scal 2007 was healthcare, accounting for 
on average nearly one-third of state spending.3

Healthcare costs also have social and public policy 
consequences. Insurance premiums increase every year, 
driving down the number of employers that offer health 
insurance to employees: 61% in 2007 versus 69% in 2000.4 
Uninsurance has costs: the uninsured delay seeking medi-
cal care and end up sicker when they do go for care; when 
hospitalized, the uninsured are likely to be in worse con-
dition and die than the insured, and over half of all per-
sonal bankruptcy cases are due to medical bills.5 Increased 
costs have also been found to not result in better care, in 
fact, areas of the country with higher costs (due in large 
part to higher utilization) may have worse outcomes.6 
While we recognize the enormous achievements of the 
United States healthcare system, for example in prolong-
ing healthy maturity through treatments for cancer, heart, 
and vascular disease, cost reduction is a clear priority in 
the current reform environment (to provide resources to 
support broader coverage) and opportunities for such cost 
reduction certainly appear to exist.

This report explores many of the legal issues involved 
with healthcare costs, how various laws and regulations 
stand in the way of reducing costs, and how the law may 
need to be changed to allow reduction to healthcare costs. 
It will discuss the components of the healthcare costs 
formula (units of services used, multiplied by price per 
unit, plus administrative costs), and discuss legal issues 
involved with each, including

• how the law affects efforts to reduce unnecessary 
utilization of goods and services

• legal diffi culties involved with end-of-life care

Health Law Section
Summary Report on Healthcare Costs:
Legal Issues, Barriers and Solutions
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can assist in formulating and structuring both healthcare 
system reform and payment reform.

Exploration of how the United States can reduce 
healthcare costs optimally involves trying to predict what 
challenges may be posed. Because affected groups will 
likely attempt to halt a reduction in healthcare costs that 
affects those groups’ profi t margins (or, in the case of con-
sumers, access to care), thought should be given to what 
legal issues are involved in strategies seeking to reduce 
healthcare costs. Consideration of the legal issues as part 
of the structuring of cost reduction strategies can mini-
mize later challenges, and save time and resources.

This paper will discuss only those legal issues in-
volved with healthcare reform that are targeted at health-
care costs. There have been and will continue to be many 
efforts at healthcare reform whose aim is different from 
reduction of healthcare costs, e.g., Massachusetts’ effort 
to reduce the number of uninsured. The goal of providing 
coverage to those without insurance, while admirable, 
is to be distinguished from cost containment. Although 
conceptually there is an argument that providing insur-
ance coverage to more people may reduce costs by allow-
ing care to be received on a preventive basis rather than 
later in a disease process, the net effect may be more care 
provided to more people, which is a laudable but costly 
result. If the result is improved health, there is an obvious 
benefi t to increased insurance coverage, but a reduction in 
healthcare costs should not be an expected benefi t. Obvi-
ously, certain advocates disagree.

This paper will also not discuss the issues surround-
ing health information technology. The use of information 
technology in the healthcare system will likely expand 
given the fi nancial incentives for such in the recently en-
acted American Recovery and Reinvestment Act (ARRA). 
Although health IT has long term benefi ts including (i) 
mistake reduction and (ii) reduced payment delays and 
lower administrative costs, at least one study found that 
health IT will add to costs in the short run.8 Even the gov-
ernment’s generous ARRA subsidies will not fund all of 
the costs, and use of alternative funding services will raise 
multiple legal issues, including Stark, anti-kickback, and 
privacy/HIPAA issues beyond the scope of this paper.

Below is a discussion of each of the three components 
of healthcare costs (utilization, cost of goods and services, 
and administrative costs), various strategies that may be 
considered as part of any effort to reduce healthcare costs, 
legal challenges that may be asserted, and legal issues 
involved with such.

1. Use of Goods and Services, and Efforts to Reduce 
Unnecessary Utilization of Care

Utilization is the number of services of each type that 
we consume, whether hospital services, physician ser-
vices, home care, drugs, imaging, etc. The signifi cance of 
utilization as to costs is best illustrated by the Dartmouth-
Atlas study, which explains the variation in Medicare 

policy, legal and legislative changes may be in order. The 
commercialism of healthcare is strongly related to fi nd-
ings of the 2007 McKinsey study (“Accounting for the 
Cost of Healthcare in the US”) that the overriding cause 
of high US healthcare costs is the failure of the system to 
(a) provide suffi cient incentives to consumers to be value 
conscious in their demand decisions, and (b) establish 
the necessary incentives or mandates to promote rational 
supply. Although maximization of profi t may be standard 
practice on an institutional level, society as a whole bears 
the cost when applied to healthcare, because it is gener-
ally tied to higher overall costs.

Reduction in healthcare costs will only come about 
with a reduction in utilization, a decrease in price of 
services (perhaps through driving consumers to more 
effi cient providers), and/or a reduction in administrative 
costs. Although opponents of reform attempt to scare the 
public with words such as “rationing care,” the reality is 
that healthcare dollars are not endless and choices must 
be made that will direct care to the activities that are the 
most effective. However, this paper will not discuss is-
sues related to the overt rationing of care by government 
or private payers. Those policies may lower the costs 
a particular payer may bear, but they do not affect the 
cost of the service, and an argument exists that rationing 
already exists, albeit based on the ability to pay.

B. Legal Issues Involved with Reducing Healthcare 
Costs

Consideration of restructuring the healthcare system 
to provide appropriate incentives and reduce costs raises 
a large number of legal issues. Legal issues include statu-
tory and regulatory limitations, creating legally allowable 
structures that provide appropriate incentives (e.g., the 
inability of hospitals to pay non-employed physicians 
for changes in utilization), rights under existing law, 
contractual obligations (e.g., confi dentiality clauses in 
provider-payer contracts and effect on transparency), 
antitrust issues, ERISA, insurance rating systems, ability 
of payers and employers to change employee/subscriber 
behavior under existing law, and more. Legal options to 
address healthcare costs may include possible state and/
or federal legislation to limit some of the administra-
tive costs (e.g., establishing a brain-damaged baby fund 
similar to the national vaccine pool or having a single 
healthcare claims adjudicator), incentivizing insurers to 
keep subscribers healthy and manage care (not just costs) 
by requiring the insurers to be to responsible for patients’ 
care over the long run, removing regulatory impediments 
to alignment of incentives among providers, payers and 
patients, and providing immunity to providers who fol-
low certain delineated standards. Neutralizing the incen-
tive of each player to protect their own position through 
lobbying and the political system may best occur through 
the establishment of a politically immune “healthcare 
board” similar to the Federal Reserve Board or the mili-
tary’s base closing commission. The legal community 



128 NYSBA  Health Law Journal  |  Fall 2009  |  Vol. 14  |  No. 2        

ceed in “wellness” programs such as smoking cessation 
or weight loss programs, only if the reward or penalty for 
success is limited.10

Various state laws also protect against employment 
discrimination, or regulate benefi t programs, and can be 
relevant to wellness programs. Legal analysis regarding 
an employer’s ability to institute a wellness program may 
also include review of a unionized employer’s collective 
bargaining agreement, pursuant to which an employer 
may be required to negotiate wellness programs with a 
union. This may be due to the employer’s agreement in its 
collective bargaining agreement to negotiate any changes 
in benefi ts, or a union’s position that the National Labor 
Relations Act’s requirement that employers bargain over 
“wages, hours, and other terms and conditions of employ-
ment” encompasses benefi ts (and wellness programs).

While the importance of not discriminating against 
the disabled must be recognized, also important is tak-
ing action to encourage prevention of those conditions 
leading to disabilities (and costs), to the extent such can 
be prevented or their incidence reduced. Another option 
to promote healthy behavior that may help avoid em-
ployment discrimination or risk-gaming by insurers is to 
distribute payments for healthy behavior through public 
health or other government entities. Mexico’s Oportuni-
dades program, which Mayor Bloomberg has proposed 
emulating in New York City, provides a model.11 If there 
is a Congressional commitment, however to give employ-
ers “sweeping new authority to reward employees for 
healthy behavior,” as reported in the New York Times on 
May 9, 2009, changes to the above regulations may need 
to be explored.

ii. High Deductible Health Plans 

Another structure that incentivizes patients to be 
prudent purchasers is the High Deductible Health Plan. 
These plans set large deductibles, and can be used along 
with health savings accounts, which allow individuals 
to set aside monies pre-tax to pay healthcare expenses 
within the deductible amount. All savings (the difference 
between the amount so funded and expenditures) accrue 
to the insured, who thus has an incentive to limit expendi-
tures. Although widely available since 2004, only ap-
proximately 8% of benefi ciaries throughout the U. S. were 
covered by this form of health insurance as of September, 
2008.12 Although there are questions as to whether high 
deductible plans are workable for lower income individu-
als, these programs do not appear to raise material legal 
issues.

iii. Disease Management

Like wellness programs, disease management pro-
grams are often focused on encouraging patients to do 
the right things for themselves (e.g., diabetics losing 
weight and taking medication to control blood sugar). 
Behavior modifi cation incentives are often crucial to 
success of disease management programs, but their use 

costs per benefi ciary in different areas of the country as 
due to differences in utilization of services.9 Each of the 
parties in the healthcare equation (patients, providers/
suppliers and payers) must be incentivized to utilize the 
“appropriate” number of services. (Of course, part of the 
problem is that there is no defi nition of what amount of 
services is “appropriate utilization,” as addressed below.) 
Following is a discussion of the involvement of incentives 
on each of the parties driving healthcare costs, and the 
legal issues involved with such.

a. Patient Incentives to Utilize the “Appropriate” 
Number of Services

i. Incentives to Reward Patients/Health Insurance 
Benefi ciaries for Healthy Behavior

Given that over seventy percent (70%) of healthcare 
costs are spent on chronic disease, promotion of behavior 
that reduces the incidence of obesity or other health con-
ditions associated with chronic disease, can conceptually 
reduce health care costs. Healthy behavior may be en-
couraged by employer “wellness” programs, in which an 
employer provides a benefi t to employees who, e.g., stop 
smoking or lose weight. However, there are several fed-
eral and state laws that limit an employer’s ability to put 
into place a wellness program. For example, the Ameri-
cans with Disabilities Act (ADA), which prohibits dis-
crimination on the basis of a disability, restricts employers 
from inquiring about employers’ medical conditions or 
requiring medical exams. Under the ADA, an employer 
may not take action against an employee (including with 
regards to health insurance or other benefi ts) that treats a 
disabled employee differently than other employees. Un-
der Equal Employment Opportunity Commission (EEOC) 
guidelines, wellness programs may be part of an employ-
er’s voluntary wellness and health screening program, but 
a penalty may not be imposed for not participating. Thus, 
an employer may offer a weight reduction program, and 
if an employee is not able to participate because of a dis-
ability, the employer must make a reasonable accommo-
dation to that employee so s/he is not penalized because 
of the employee’s inability to participate.

In addition, under the federal Health Insurance 
Portability and Accountability Act (HIPAA), group health 
plans may not base eligibility for benefi ts on health status, 
medical condition (including physical and mental ill-
ness), claims experience, receipt of health care, medical 
history, genetic information, evidence of insurability, 
or disability. A group health plan also may not require 
higher premiums on the basis of any “health related fac-
tor.” However, discounts may be offered (or copays and 
deductibles adjusted) for employees who participate in 
a “bona fi de wellness program.” The requirements of 
a “bona fi de wellness program” are set forth in regula-
tions jointly issued by the US Department of Labor, the 
Internal Revenue Service and the Centers for Medicare & 
Medicaid Services. These regulations allow differentiation 
of premiums and cost-sharing for employees who suc-
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time. Only a small percentage of the US population have 
advance directives, and although work should occur to in-
crease this number, efforts to reduce end-of-life costs must 
encompass more than promotion of advance directives. 
Options to reduce end-of-life costs must address legal and 
non-legal factors involved with utilization of end-of-life 
services and technology, including (i) discomfort of physi-
cians and providers in discussing death with patients 
and/or family and offering the option of less aggressive 
end-of-life care, (ii) the absence of clear legal authority for 
family and friends to direct the withdrawal or withhold-
ing of life-sustaining treatment under appropriate circum-
stances, based on the reasonably known wishes or the 
best interests of a patient without capacity to consent, (iii) 
reluctance of providers to withhold or discontinue treat-
ment that offers no real benefi t to the dying patient, (iv) 
the low rate of hospice use among Americans in general, 
and certain minority groups in particular, (v) concern with 
legal liability, (vi) overuse of ICU beds, and (v) lack of 
standards as to treatment at the end-of-life.

Some of the options that may address the above 
include:

(i) promotion of clinical practice guidelines in end-
of-life care, which may help to reduce long-term 
use of expensive modalities on patients whose 
benefi t from such is questionable;

(ii) comparative effectiveness research to determine 
whether certain expensive drugs and treat-
ments used at the end-of-life provide more 
benefi t than less expensive alternatives;

(iii) clarifying and in some states broadening the 
authority of family members to authorize the 
withdrawal or withholding of end-of-life treat-
ment for their loved ones;

(iv) have a federal law similar to the law in Texas, 
which provides a process that hospitals may 
take if family members refuse to allow discon-
tinuation of care which the hospital and physi-
cians feel is extraordinary/non-benefi cial, and 
recognize the right of healthcare providers not 
to participate in non-benefi cial care;15

(v) defi ne treatment that provides no medical ben-
efi t other than prolonging death as “non-bene-
fi cial treatment;” avoid the terms “care” (all pa-
tients should receive care) or “futile care”; and 
provide immunity for ceasing non-benefi cial 
treatment if approved by an ethics committee 
or other appropriate body, or if consistent with 
clinical practice guidelines issued by a specialty 
society or other nationally recognized body.

Of course, debate as to the above should also include 
considerations of patient autonomy, informed consent, 
and the value placed on the lives of the elderly and 
disabled.

is very limited by the legal restrictions placed on such. 
Legal limitations exist not only with employer programs, 
but even more so with government sponsored wellness 
programs and disease management programs. Due to 
the near ban on fi nancial incentives to encourage healthy 
behavior in Medicare and Medicaid benefi ciaries, disease 
management providers have struggled even in attempt-
ing to encourage Medicaid patients to complete health 
assessments, the fi rst step in managing chronic disease. 
A provider or plan may be subject to penalties for offer-
ing anything more than a nominal incentive to encourage 
individuals to control their disease better.

The limitations on providing incentives to Medicare 
and Medicaid patients are due in large part to the Civil 
Monetary Penalties (CMP) provisions in Section 1128A(a)
(5) of the Social Security Act, which prohibits offering 
remuneration to a benefi ciary that is likely to infl uence 
the patient to seek items or services from a particular pro-
vider, practitioner or supplier, for which payment may be 
made by Medicare or Medicaid. The OIG has interpreted 
this law as allowing only goods or services valued at less 
than $10 per item and $50 per patient in the aggregate on 
an annual basis.13

In addition to the CMP, a disease management pro-
gram may violate the anti-kickback statute, which makes 
it a criminal offense to knowingly and willfully offer, pay, 
solicit, or receive any remuneration to induce referrals of 
items or services reimbursable by the federal health care 
programs. “Remuneration” includes anything of value.

As with wellness programs, any desire to encourage 
disease management programs will require review and 
revision of the above laws, unless the disease manage-
ment process is moved to the public health arena and ad-
ministered separately from the health fi nancing system.

iv. End-of-life Care and Challenges to the Concept 
That Healthcare Dollars Are Unending

Medicare spends 25 percent of its dollars on care of 
its approximately six percent of benefi ciaries in the last 
year of life,14 due in large part to the high utilization of 
high-cost services (intensive care, drugs and technology) 
at the end-of-life. Although health care services overall 
may engender an attitude of “spare no cost” by those 
patients and family members whose health is at stake, 
this attitude can be particularly pronounced with end-of-
life decisions.

The legal issues involved with end-of-life care often 
revolve around consent, and the intensity of services a 
patient would want utilized to prolong their life/death. 
Advance directives have been promoted as a mecha-
nism to allow patients’ wishes to be expressed when the 
patient cannot do so personally, and may reduce costs 
through reducing utilization of services and technology. 
In the absence of a directive, family members often feel 
obliged (and providers can be required) to continue care 
despite its lack of long-term benefi t, at least for some 



130 NYSBA  Health Law Journal  |  Fall 2009  |  Vol. 14  |  No. 2        

for medical services. Equally disturbing, the law as is 
creates substantial barriers to creating structures that can 
focus on quality rather than volume. Although Medicare 
and other payers are exploring other mechanisms of pay-
ment, e.g., for episodes of care, hospitals that are not in a 
demonstration project face legal burdens to attempting to 
structure arrangements that change the incentive for phy-
sicians to order more care and perform more procedures. 
These hurdles are largely due to restrictions set forth in 
(i) the physician self-referral (Stark) law, which prohibits 
physicians from referring to an entity in which they have 
a fi nancial interest unless an exception exists (and no 
exception exists for rewarding physicians who decrease 
utilization), (ii) the anti-kickback law, which prohibits the 
offering or receipt of an inducement in return for referrals 
of patients or business paid for by Medicare or Medicaid, 
and (iii) the Civil Money Penalty statute (“CMP” law) at 
Section 1128A(b)(1) of the Social Security Act (42 USC Sec-
tion 1320a-7a(b)(1)).

The purpose of these laws is to prevent fi nancial 
considerations from interfering with patient care deci-
sionmaking, and these laws are often necessary, given 
the dollars in the healthcare system. However, provision 
needs to be made for arrangements that allow doctors 
and hospitals to work together within certain guidelines 
to encourage quality, which promotes appropriate utiliza-
tion. Although hospitals have some latitude with em-
ployed physicians under the Stark and anti-kickback laws, 
many hospitals do not have the fi nancial resources to 
add numerous physicians to their payrolls, and there will 
always be independent attending (non-employed) physi-
cians whose decisions as to patient care affect not only the 
patient, but impact on the hospital and overall healthcare 
costs.

The impact on healthcare costs of the relationship 
between hospitals and physicians can be seen from the 
Dartmouth Atlas study. The version of the study released 
in 2008 showed the difference in the number of physician 
services received by patients whose care was through 
Mayo Clinic as compared to those patients whose care 
was through an academic medical center in New York 
City. Patients who received their end-of-life care through 
Mayo Clinic received during the last six months of their 
life, on average, 24 physician consults, whereas patients 
who received their end-of-life care through the New 
York City academic medical center received in the same 
time period on average 76 physician visits. The patients’ 
outcomes or quality of care were not deemed changed by 
either practice.

Of the above three laws, the anti-kickback law may 
be the least worrisome for hospitals that wish to imple-
ment or participate in a gainsharing or quality improve-
ment project, as this statute requires intent. However, the 
current exceptions under the Stark law allow hospitals 
extremely limited ability to formulate a structure that pro-
vides physicians with an incentive to achieve quality mea-

b. Payer Incentives to Promote (Pay for) 
Appropriate Utilization

Under the current system, payers’ incentives are to 
reduce their fi nancial responsibility for services, which 
lack of payment often reduces utilization. Patients/in-
sureds often change insurance plans, and a payer likely 
will not have responsibility for a patient over an extended 
period of time. Therefore, the payer has no incentive to 
pay for services which may prevent long-term problems, 
because it is more likely than not that the payer will not 
be responsible for the individual in the long term when 
that problem arises.

In other countries such as the Netherlands, insur-
ers are required to take responsibility for patients as 
long as the patient wishes to remain with that insurer. 
The benefi t to this concept is that it truly “invests” the 
insurer in the patient, and motivates the insurer to keep 
the patient healthy so as to reduce the patient’s long-term 
costs. Although making insurers responsible for patients 
potentially until such time as the patient is old enough to 
qualify for Medicare does not entirely abrogate a payer’s 
incentive to deny care, it removes the incentive to deny 
care that will improve health over a period of time that 
may be longer than a one year subscriber contract. This 
concept legally may be strongest if enacted through an 
amendment to ERISA, as was COBRA, so as to maximize 
the number of health plans to which it applies.16

c. Provider Incentives: Decreasing Unnecessary 
Utilization Through Changes in Payment 
Mechanisms (a/k/a “follow the money”)

One of the recognized impediments to a change in 
utilization of resources is the present payment system 
and the fact that physicians and many other providers are 
largely paid upon volume of services provided, induc-
ing providers to offer more testing and procedures to 
compensate for an overall reduction over the past years 
in reimbursement for cognitive services. This was well 
illustrated in a July 2009 New Yorker article17 explor-
ing how such incentives have resulted in utilization of 
services in McAllen, Texas that have caused McAllen to 
have the second highest per capita healthcare costs in the 
nation: $15,000 each year per Medicare enrollee. Com-
pared to El Paso, with a similar population, McAllen has 
sixty percent more stress tests with echocardiography, 200 
percent more nerve conduction studies to diagnose carpal 
tunnel syndrome, and 550 percent more urine fl ow stud-
ies to diagnose prostate troubles, yet McAllen’s hospitals 
ranked worse than El Paso’s on most Medicare metrics of 
care. Noting the fi nancial focus of healthcare providers 
in McAllen, the surgeon author diagnosed “the primary 
cause of McAllen’s extreme costs [as] very simply, the 
across-the-board overuse of medicine.”

Not only does the current payment system reward 
utilization, it creates a perverse incentive whereby hospi-
tals and physicians are fi nancially penalized for keeping 
patients healthy, because healthy patients have less need 
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sued 14 favorable opinions as of 2009. However, the OIG 
does not seem to have changed its view that the CMP 
law prohibits gainsharing, but instead in its advisory 
opinions has either found that certain elements of the 
proposed arrangement do not have clinical signifi cance 
(and therefore do not implicate the CMP law), or do have 
clinical signifi cance but do not pose a risk of abuse. A re-
cent article in the March 6, 2009 American Health Lawyers 
Journal20 makes a very plausible argument that the CMP 
law was intended to prohibit only payment for reduction 
in necessary care, and that it does not clearly prohibit 
paying physician to refrain from furnishing unnecessary 
medical care or to use one clinically equivalent medical 
supply or device rather than another. CMS and the OIG 
certainly have the ability to take a fresh approach to the 
CMP statute to allow alignment of hospital and physician 
incentives to improve care and reduce costs.

d. Compare the Effectiveness of Care and Develop 
Clinical Practice Guidelines Against Which 
Utilization of Services Can Be Measured

One reason for the large variations in utilization 
across the country is that there is no “standard” as to 
what amount of utilization is appropriate. Analysis of the 
“appropriateness” of treatment requires consideration 
of what treatments (or levels of treatment, or amounts 
of treatment) are most effective in achieving the goal of 
maximizing the patient’s health. 

The 2009 American Reinvestment and Recovery 
Act included $ 1.1 billion for comparative effectiveness 
research. Comparative effectiveness in and of itself is 
not designed to control costs, but is to compare the ef-
fectiveness of treatments, for the purpose of improving 
quality, reducing wasteful variation, and enhancing how 
taxpayer dollars are used when paying for medical care. 
The Congressional Budget Offi ce, in a 2007 report, defi nes 
comparative effectiveness as “a rigorous evaluation of the 
impact of different options that are available for treating a 
given medical condition for a particular set of patients.”21 
This report suggested that comparative effectiveness 
research could reduce health spending in the long term, 
and the CBO in a later report stated that it could help 
ensure that costly services were used only when they offer 
a clinical benefi t greater than the benefi t offered by less 
costly services. Review of use of comparative effectiveness 
research by other countries shows that it is used not as a 
way to refuse to pay for a service or drug, but as a way to 
determine relative payment based upon how effective the 
modality is compared to others. For example, Britain has 
used “pay for performance” pricing whereby the govern-
ment receives a rebate if a technology does not perform 
in accordance with manufacturers’ claims, or pays an 
enhanced price if greater effectiveness is demonstrated. 
Other countries such as France have used comparative ef-
fectiveness research to produce disease and product infor-
mation for professionals and patients, allowing providers 
information from sources other than drug companies and 
device/technology vendors.22

sures and cost effi ciency. CMS proposed an exception for 
incentive payment and shared savings programs in the 
2009 Medicare Physician Fee Schedule proposed rule,18 
but this was not fi nalized. In the fi nal Medicare Physician 
Schedule for 2009, CMS posed fi fty fi ve (55) questions 
regarding shared savings programs and incentive pay-
ment plans and asked the industry for comment as to 
how such could be structured to allow fl exibility without 
program abuse. One set of comments sent to CMS19 pro-
moted the concept of allowing “quality performance pay-
ment programs (“QPPP”),” whereby hospitals may make 
payments to physicians for improvement in measured 
quality or sustained levels of quality, which measures are 
defi ned and applied through the term of the program. 
The comments suggested certain safeguards for a QPPP, 
including that it be based on a written document iden-
tifying the measures, payments, qualifi cations, baseline 
and targets; that the program be required to use measures 
substantially related to nationally recognized measures, 
that no physician be able to be paid based on volume or 
value of referrals, and that the hospital conduct on-going 
monitoring of the program. An exception under the Stark 
law for QPPPs could potentially assist with not only an 
improvement in quality, but a decrease in costs, as inef-
fective or wasteful services are avoided.

Additionally, the CMP law has been widely inter-
preted to prohibit hospitals from trying to incentivize 
physicians to contain costs, as it subjects to civil monetary 
penalties and exclusion from Medicare/Medicaid a hos-
pital that knowingly makes a payment, directly or indi-
rectly, to a physician as an inducement to reduce or limit 
services provided to Medicare or Medicaid benefi ciaries 
who are under the physician’s direct care. The OIG has 
taken interpreted this law very broadly, stating in a July 
1999 Special Advisory Opinion that:

“The statutory prescription is very broad. 
The payment need not be tied to an 
actual diminution in care, so long as the 
hospital knows that the payment may 
infl uence the physician to reduce or limit 
services to his or her patients. There is no 
requirement that the prohibited payment 
be tied to a specifi c patient or a reduction 
in medical necessary care. In short, any 
hospital incentive plan that encourages 
physicians through payments to reduce 
or limit clinical services directly or indi-
rectly violates the statute.”

According to the OIG, this law prohibits hospitals from 
implementing “gainsharing” arrangements, whereby 
the hospital shares with physicians part of the money 
that a hospital has been able to save due to, e.g., use by 
physicians of less expensive equipment or following 
certain guidelines.

The OIG in 2001 began issuing advisory opinions 
allowing specifi c gainsharing arrangements, and has is-
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referrals and consultations, and 13 percent of hos-
pitalizations, ordered to avoid lawsuits. A physi-
cian who follows clinical practice guidelines could 
be allowed a rebuttable presumption in a mal-
practice suit that the legally expected standard of 
care was used in the care of that patient. Although 
not conclusive, because a plaintiff could rebut this 
presumption through use of other evidence, use 
of clinical practice guidelines in this fashion could 
reduce unnecessary utilization and potentially re-
duce non-meritorious lawsuits against physicians, 
as well as reduce unnecessary services.

Development of clinical practice guidelines may raise 
antitrust concerns, depending upon who sets the stan-
dards. If CPGs set a standard for a market, a decision has 
effectively been made for that market. The antitrust law 
as applied to standard setting focuses on ensuring that 
the standard setting organizations are not captured by 
one or two of the market players, and that the process by 
which standards are set is fair and is not slanted to favor 
a particular player or outcome. This was illustrated in a 
May 2008 settlement between the Connecticut Attorney 
General and the Infectious Diseases Society of American 
(IDSA) regarding the IDSA’s alleged anticompetitive 
behavior in development of clinical practice guidelines 
for diagnosis and treatment of Lyme’s disease. The IDSA 
guidelines concluded that there is no scientifi c basis for 
“chronic Lyme disease,”23 that antibiotics beyond 30 days 
are not appropriate (despite other studies as to the ef-
fectiveness of long-term antibiotics) and that patients who 
fail to improve with the IDSA’s protocol have no treat-
ment options other than palliative care.

The IDSA was alleged, in combination with members 
of its Lyme disease guidelines panel, to have engaged in 
an unlawful refusal to deal in, and monopolization of, 
the market for Lyme disease, by abusing the guideline 
development process. After the AG’s investigation found 
confl icts of interest with panel members, and refusal 
to appoint scientists with divergent views, the parties 
settled. The IDSA agreed to form a new panel to reassess 
the guidelines, appoint an ombudsman to ensure no con-
fl icts of interest exist, and allow presentations by persons 
with different interests and views. These concerns are met 
in other countries by confl ict of interest policies, careful 
composition of a panel reviewing specifi c effectiveness 
research, and engagement with stakeholders.24

The loudest objection to CPGs will be from technol-
ogy, pharmaceutical and device providers/manufactur-
ers/ suppliers whose technology or medications are not 
determined to be as clinically effective as another, or not 
superior in effectiveness to a lesser priced item. There will 
likely also be objections from practitioners who deride 
clinical guidelines as “cook-book medicine” that remove 
discretion to treat patients differently. The most effective 
objections to practice guidelines are likely to come from 

That certain treatments and drugs have been proven 
to be more effective than others does not guarantee that 
the more effective (or equally effective and less costly) 
treatments/drugs will be used by practitioners. Encour-
aging use of treatments or drugs whose comparative 
effectiveness has been shown may require a reason to use 
an equally effective drug or treatment. One reason may be 
the extent of coverage of each treatment or drug. As part 
of the need to look at whether this nation can continue to 
afford treatments whose clinical effectiveness is no greater 
than other, less expensive treatments, Congress may wish 
to consider specifi cally authorizing Medicare to exclude 
more expensive treatments or drugs from coverage when, 
based upon clinical effectiveness research, they are shown 
to be no more effective than less expensive treatments 
or drugs. Application on a going-forward basis could 
increase chances of withstanding legal challenges, so that 
patients are allowed to fi nish a course of treatment or 
medication that has already begun; obviously, a process 
that recognizes possible individual discrepancies in drug 
response—which may make some drugs non-comparable 
for a given patient, and/or an exception process for pa-
tients who have developed stable complex long standing 
drug regimens—would also enhance the litigation posi-
tion and address some consumer advocacy concerns.

Comparative effectiveness could potentially be 
translated into clinical practice guidelines (CPGs). These 
evidence-based guidelines guide clinical decisions by pro-
viding guidelines and/or criteria for diagnosis and treat-
ment of specifi c diseases and medical conditions. CPGs 
are intended to document the best medical and scientifi c 
evidence and standardize medical care. Use of CPGs can 
assist not only in payment, but can also reduce costs in 
other ways, including reducing utilization. For example,

(a) The Dartmouth Atlas study demonstrated how 
utilization of services differs in various areas of the 
country, illustrating how the “standard of care” 
can be fl exible. Although fl exibility can allow for 
patient preferences and patient response to treat-
ment, lack of a standard of care can allow overuti-
lization, e.g., with end-of-life care. Clinical practice 
guidelines for end-of-life care can help physicians 
discuss the use and benefi t (or lack of benefi t) of 
such in dying patients.

(b) Clinical practice guidelines can also be used to 
help to prevent overutilization by physicians who 
order tests and procedures to avoid allegations of 
malpractice. A November 2008 study by the Mas-
sachusetts Medical Society estimates that physi-
cians’ ordering of unnecessary tests, procedures, 
referrals and consultations because of their fear 
of being sued adds at least $1.4 billion per year to 
healthcare costs in Massachusetts alone. The study 
reported that 83 percent of physicians surveyed 
admitting practicing “defensive medicine,” with 
an average of 18-28 percent of tests, procedures, 
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parties without a contractual arrangement with a health-
care provider or supplier (such as an uninsured patient 
who doesn’t have the benefi t of a negotiated rate with a 
hospital or pharmaceutical supplier) can be charged al-
most an unlimited amount, and certainly an amount that 
is a multiple of what a well-positioned buyer of services 
pays. This was illustrated by the rash of lawsuits against 
hospitals in the mid-2000s, in which patients alleged that 
hospitals were abusing their tax exempt status by charg-
ing uninsured patients high list prices that far exceeded 
what Medicare or private payers pay.27 The courts gener-
ally dismissed these suits, acknowledging there is no legal 
limit on charges.28

Some states such as New York and Illinois have 
passed legislation which caps the amounts (based upon 
Medicare payments) that hospitals may charge the indi-
gent, and it may be appropriate to expand such legislation 
to include all persons without insurance (as well as poten-
tially the underinsured), to apply to providers other than 
just hospitals, and to apply such on a federal level rather 
than have varied state laws. Alternatively, and perhaps 
preferably, thought might be given to ending the practice 
of maintaining a consistent charge for non-contracted 
patients and use by providers of a high “list price” charge 
unless fi nancial need is demonstrated.

b. Price Transparency

If healthcare providers and suppliers can charge what 
the market will bear, then changes should be made to the 
healthcare market to have it function like other markets. 
Perhaps a reduction in the cost of healthcare goods and 
services could be achieved by making the cost of services 
transparent and allowing consumers to compare prices, 
which will hopefully drive consumers to more effi cient 
and less costly providers. However, one reason that a 
“rational” market does not seem to exist with healthcare 
services is because there is no ready way for healthcare 
consumers to compare prices and make reasoned deci-
sions based upon the cost of the contemplated service. 
Medicare has made attempts to provide information 
to Medicare benefi ciaries as to the charges by various 
providers for certain services, and some managed care 
providers have formulated databases of charges by certain 
providers in their network, which database is available 
to subscribers in that health plan. However, there is no 
database that a patient without insurance (or a patient 
with a high deductible plan) can view of all, e.g., provid-
ers in that locality who provide a certain type of service 
and their charges, so that a patient can compare charges in 
making a decision as to which services to purchase.29

Contracts between payers and hospitals, physicians or 
other providers generally contain confi dentiality clauses, 
prohibiting the provider from disclosing the terms of 
the contract, including the payment terms. In addition, 
some payer contracts have “most favored nation” clauses, 
requiring the provider to give the payer the best rate that 
it gives to any other payer. Even without a most favored 

patient advocacy groups, who will resist any program 
that reduces patient choice of care modalities.

While Congress and state legislatures would appear 
to have broad authority in the area (particularly when 
determining payments under public programs), many 
states (such as New York) afford State constitutional 
status to healthcare, which would be implicated in an 
extreme case. Moreover, Federal requirements that States 
must meet in operating Medicaid programs may further 
limit policy options in the area or require amendment. 
Challenges to federal or state administrative action creat-
ing such a program would be expected.

e. Allow Exploration of “Medical Homes”

Medical homes are models of care based on the 
concept that patients with a “medical home” will receive 
closer coordination of care that can prevent exacerbations 
of illness and unnecessary care (and cost). Most issues 
involved with medical homes are fi nancial (compensat-
ing physicians for their time in coordinating care) or 
operational, rather than legal. However, to the extent that 
state insurance laws may prevent medical homes, the law 
is restricting use of a model that may be able to improve 
patient care and reduce costs. For example, an operator 
of a medical home in Seattle that requires patients to pay 
low monthly fees ($39-79 depending upon age) but gives 
24/7 access for all primary physician care has found that 
the people who are attracted to them are the high utiliz-
ers.25 Given that seventy percent of healthcare costs are 
spent on chronic disease, this model could conceivably 
reduce medical complications and attendant costs, while 
expanding access. However, in March 2009, the New York 
State Insurance Department stopped a physician from 
offering patients, including the uninsured, unlimited 
offi ce care for $79 per month plus a $10 co-pay, claiming 
that the physician’s fi xed-rate plan was equivalent to an 
insurance policy.26

2. Cost of Healthcare Goods and Services/
Healthcare Consumer Protection 

a. Limitation on Charges for Healthcare Services for 
the Uninsured/Underinsured

Overall healthcare costs are largely determined by 
the charges per unit of healthcare services, supplies, 
pharmaceuticals and goods provided by tax-exempt and 
for-profi t hospitals, long-term care providers (some of 
which are large national chains), physicians, large phar-
maceutical companies, and suppliers of various sorts. 
In a capitalist society, it is problematic to dictate what 
parties can charge (although charge limits are imposed 
by the Federal Government and some States as a condi-
tion of participation in Medicare). Instead, control is 
exerted over what the government or private payers pay 
for those goods and services. (For example, the debate 
on pharmaceutical pricing has primarily focused on the 
government acting as a purchaser for government labeled 
programs, and not on direct pricing controls.) However, 
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need” hospitals, e.g., those serving a disproportionate 
share of the medically underserved, to obtain certain 
services that may not be approved for provision by other, 
wealthier providers in that region.

3. Efforts to Reduce Administrative Costs, Including 
Shareholder Returns, Costs of Processing and 
Administering Claims, Profi ts, Broker Costs and 
Malpractice Costs

There are a large number of administrative costs in 
the US healthcare system. Some estimates are that 31 
percent of healthcare dollars are spent on administrative 
costs. Health administration costs total at least $294.3 bil-
lion in the United States, or $1,059 per capita, signifi cantly 
more than other countries.31 These include the cost of 
processing and administering claims, shareholder returns, 
executive compensation, profi ts, broker cost, and malprac-
tice costs. Advocates of single payer systems argue that 
substantial savings can be achieved through eliminating 
multiple parties from the fi nancing system,32 and quote as 
support a recent Urban Institute report commissioned by 
New York State to study the costs associated with various 
models that may be considered to expand coverage.33

a. Malpractice Cost Reduction

Malpractice costs also contribute to the problem of 
healthcare costs, although the extent of that contribution 
is a matter of contention between the attorneys who bring 
malpractice suits and the insurance companies that pay 
out on these claims. Even more expensive than the costs 
of defending and litigating malpractice cases, and paying 
out jury verdicts, are the costs associated with “defensive 
medicine,” i.e., physicians ordering tests or performing 
procedures whose primary purpose is their value in de-
fending the doctor against a claim of medical negligence. 
A 2006 study by PriceWaterhouse Coopers attributed up 
to ten percent of the insurance premium dollar as due 
to a combination of the cost of litigation and defensive 
medicine.34

If the federal government were to pass legislation re-
stricting malpractice suits, a legal challenge might come in 
the form of the appropriate balance of state-federal power. 
Instead (or in addition to tort reform), an option could 
be removal of some of the most expensive malpractice 
cases (i.e., cases alleging brain injury in newborns) from 
the tort system through establishment of a compensation 
fund. There is both federal and state precedent for such 
action. In 1988, Congress passed the National Childhood 
Vaccine Injury Act of 196 (Public Law 99-660), creating the 
National Vaccine Injury Compensation Program (VICP). 
The VICP was established because of numerous lawsuits 
alleging injuries to children from vaccines, and the dif-
fi culty in obtaining insurance by vaccine manufacturers. 
The VICP is a no-fault alternative to the traditional tort 
system for resolving vaccine injury claims that provides 
compensation to people found to be injured by certain 
vaccines. Individuals who believe that they have been 
injured by a covered vaccine can fi le a claim against the 

nation clause, providers are generally concerned that a 
payer that is aware that a lower price was offered to an-
other plan will use such as a reason to reduce payment to 
the provider. Therefore, any provider who lists its charges 
and who has any payer contracts would be unlikely to list 
less than (a) the provider’s charges (which for most hos-
pitals are unrealistic) or (b) the highest rate allowed under 
any of the provider’s managed care contracts, to avoid 
any of its payers from attempting to negotiate a lower 
rate based on the lower “transparent rate.” Congress 
could increase transparency by requiring that providers 
have available (e.g., on their websites) published prices 
for individual patients (i.e., those not covered by a third 
party payer). This would allow individuals to know and 
make decisions based on cost before a service is rendered.

Antitrust issues may also arise from making health-
care prices “transparent,” as competitors’ prices would be 
viewable by others, and competing providers may adjust 
their prices either to undercut their competitors, or to 
seek additional reimbursement if competitors’ negotiated 
rates with payers are higher. Federal legislation exempt-
ing providers who post price information from antitrust 
liability may encourage such transparency.

c. Determine Which Goods and Services Should 
Not Be Compensated at Current Prices or 
Compensated at All

Although Medicare has done much to reduce in-
equality of payments among providers (e.g., tying fees 
for surgery at ambulatory surgery centers to those paid 
to hospitals), some disparities still exist. In addition, there 
may be some services that are no more effective than a 
clinically equivalent service that is less expensive. If such 
determination is made (through a comparative effective-
ness study), consideration should be given to payment 
by Medicare based on the “value” of that service, i.e., 
its clinical effectiveness. Lastly, federal law has already 
determined that situations exist where payment should 
not be made at all (e.g., for services referred by physi-
cians to entities in which they have an ownership interest 
in violation of the Stark law), and it may be appropriate 
to review whether other such situations also exist, e.g., 
radiation oncology provided by urologists who refer and 
treat the patient.

d. Statewide and Regional Health Planning

Many states have used (and some continue to use) 
public allocation processes such as certifi cate of need 
(CON) laws to limit overutilization of tests and proce-
dures by controlling the number of facilities and provid-
ers able to provide such. Although these laws have been 
repealed in many states, they can indeed be effective, 
as illustrated by the difference between New York and 
New Jersey in the number of ambulatory surgery centers 
(ASCs) in each state (New York requires certifi cate of 
need approval for establishment of ASCs, whereas New 
Jersey does not).30 Similarly, centralized planning and 
CON laws may also be utilized to allow certain “high 



NYSBA  Health Law Journal  |  Fall 2009  |  Vol. 14  |  No. 2 135    

c. A Single Claims Adjudicator/Claims effi ciency 

Another option to substantially reduce administrative 
costs of administering the healthcare claims and payment 
system is to change the claims administration system. In 
the present system, the same entities responsible for pay-
ing claims are responsible to make decisions as to whether 
the claims should be paid. A number of class action 
lawsuits have alleged that health plans delay and deny 
payment, through deeming claims not properly “autho-
rized,” care not “medically necessary,” losing claims, and 
the like. A proposal from late 200736 suggested formation 
of a unifi ed health claim clearinghouse system to sepa-
rate approval and payment of claims from the ownership 
of premium cash pools. This proposal would create an 
independent and electronic healthcare clearinghouse to 
coordinate the approval of and payment for covered ser-
vices, and avoid the confl ict that payers presently have in 
trying to maximize profi ts by denying claims and delay-
ing payment. Given that Medicare’s administrative costs 
are roughly 5-6 percent, whereas private payers’ admin-
istrative costs fall between 8.9 and 16.7 percent (which 
does not include provider costs, which are substantial),37 a 
proposal to restructure administration of claims payment 
to a system similar to Medicare could allow for substan-
tial savings (although some of Medicare’s administrative 
costs are expensed elsewhere in the federal budget38). 
Congress could pass such legislation under the Commerce 
Clause or potentially its spending power,39 which should 
give authority against legal challenges by health insurers 
related to the displacement of part of their functions to an 
independent entity, and removal of their control of claims 
(a vast pool of money).

Other action can also be taken to reduce administra-
tive overhead that is short of a single claim adjudicator, 
but that provides for more effi ciency than the current 
decentralized system whose requirements vary depend-
ing upon the particular payer. Although HIPAA’s admin-
istrative simplifi cation requirements and the Medicare 
National Provider Number (NPI) have helped somewhat 
to decrease the administrative burden on providers and 
patients, much more remains to be done. For example, (i) 
benefi t packages could be standardized, so that a provider 
does not have to ascertain whether a patient has 20 or 24 
physical therapy visits and a $10 or $20 co-pay, (ii) pay-
ers could be required to set up electronic portals allowing 
providers to electronically check patient eligibility and 
benefi ts on a 24 hour basis, (iii) payers could be required 
to provide subscribers with ID cards that can be electroni-
cally “swiped” at a providers’ offi ce with connectivity to 
a payer’s system, (iv) payers could be required to use a 
standard claims forms and codes. In fact, two states (Colo-
rado and Texas) have mandated the use of standardized 
health insurance identifi cation cards.40

US Department of Health and Human Services in the U.S. 
Court of Federal Claims, seeking compensation from the 
Vaccine Trust Fund. If found eligible, claimants can re-
cover compensation for related medical and rehabilitative 
expenses, and in certain cases, may be awarded funds for 
pain and suffering and future lost earnings. More than 
1,500 people have been paid, with awards averaging 
over $800,000. Although an individual who is dissatisfi ed 
with the award may reject it and fi le a lawsuit in state or 
federal court, very few lawsuits have been fi led since the 
program began.

State precedent also exists for special compensation 
funds. In response to increasing costs of claims against 
medical providers and medical malpractice insurance in 
the late 1980s, Virginia and Florida both created funds to 
compensate families whose babies are born with neuro-
logical impairments. Brain damaged baby claims were 
singled out because of the large awards that can result 
from these claims. A family that receives compensation 
from these funds does so in lieu of malpractice litigation. 
A family may receive compensation for medical, rehabili-
tative and custodial care, special equipment or facilities, 
and related travel, except to the extent these expenses 
have already been paid by insurance. Lost earnings are 
also available, although limited in Florida. In Virginia, the 
Workers’ Compensation Commission determines eligibil-
ity; in Florida, the State Management Department assigns 
an administrative law judge to resolve claims. In both 
states, annual assessments from physicians and hospitals 
capitalize the funds, both of which are currently actuari-
ally sound.

Other malpractice reform initiatives could include 
increased disciplinary sanctions tied to a pattern of 
unexpected adverse outcomes, improved credentialing 
and licensing programs, and/or limiting certain forms of 
damages and mandating binding arbitration. A federal 
statute would likely be constitutional under the Com-
merce Clause.35 State laws are subject to State constitu-
tional law challenges.

b. Payer Cost Limitations as a Percentage of 
Premiums

Some administrative costs are inevitable, but there 
are a number of methods that have been tried or con-
sidered in attempts to reduce administrative costs from 
the healthcare system. Some states require managed care 
companies to spend a minimum defi ned percentage of 
their revenue on medical care/costs rather than overhead 
and profi ts, although in some states the requirements 
are that managed care companies must spend as little as 
60% of the premium paid by policyholders on medical 
costs. Although disliked by the managed care companies, 
these have generally not been challenged. However, such 
minimum percentage expenditure requirements may 
only increase the incentive to maximize premiums, and 
thereby, profi t.
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claims effi ciencies such as setting up electronic portals 
allowing providers to electronically check subscriber/pa-
tient eligibility and benefi ts twenty four hours a day, and 
use a standard claims form and codes.

C. Reducing Political Infl uence in Making Healthcare 
Costs Decisions

Healthcare is a segment of the economy in which 
multiple players attempt to profi t, from pharmaceuti-
cal companies and managed care companies to medical 
device manufacturers and durable medical equipment 
manufacturers, to hospitals and physicians. Although a 
part of capitalism, the desire to protect profi t has caused 
various constituencies to attempt to avoid regulation or 
cost containment, often though political means, resulting 
in decisions skewed by politics, and the use of “healthcare 
dollars” on lobbying activities. One of the mechanisms 
that has been used in other political arenas to attempt 
to remove decisionmaking from the political process 
has been appointment of a neutral commission or body 
to make certain decisions. Recent examples include the 
federal base closing commission, and the New York State 
Commission on Health Care Facilities in the 21st Century 
(the “Berger Commission”) used by New York State to 
make recommendations on closing hospitals in New York 
State.42

A number of challenges were brought by governors 
and senators in states containing bases recommended for 
closure or realignment by BRAC. Similar challenges had 
been raised under the 1990 BRAC Act. In these challenges, 
the US Supreme Court precluded judicial review under 
the Administrative Procedure Act of the President’s dis-
cretionary decisions to close certain military installations, 
noting “longstanding authority holds that such review is 
not available when the statute in question commits the 
decision to the discretion of the President.”43

It may be most effective to follow a similar process in 
the healthcare fi eld to make decisions as to, e.g., funding 
or reimbursement.

D. Conclusion

In summary, changing the incentives that drive up 
healthcare costs requires consideration of changes in 
the law to (among other things): (i) allow incentives to 
be used as a part of wellness and disease management 
programs, (ii) promote use of clinical guidelines, (iii) 
allow providers (including hospitals) to refuse to partici-
pate in (and discontinue if appropriate) non-benefi cial 
treatment after a process including family discussion and 
ethics committee review, (iv) allow hospitals to act as “ac-
countable care organizations” and reward non-employed 
physicians based upon achievement of defi ned quality 
measures, (v) tie hospital charges to the uninsured to 
Medicare rates, (vi) reduce malpractice costs, (vii) require 
that cost implications be considered prior to further regu-
lation of providers, and (viii) allow exploration of medical 
homes without restrictions of state insurance laws. Other 

d. Use of Standard Managed Care Contract 
Provider/Payer Interaction Terms

One reason that Medicare’s administrative costs may 
be lower is because it does not negotiate separate con-
tract terms with its providers; the terms are uniformly 
prescribed in regulation and policy manuals. In contrast, 
commercial payers and providers expend enormous 
amounts of time and money negotiating contracts terms, 
such as coordination of benefi t provisions, clams submis-
sion time periods and authorization requirements. Pro-
viders’ need to comply with multiple inconsistent plan 
provisions is burdensome and costly. One way to reduce 
administrative costs for both plans and providers, with no 
effect on quality or access, may be to enlist government to 
promote equitable routine provisions in provider-payer 
contracts.

e. Regulatory Reform

Lastly, the regulatory burdens on healthcare provid-
ers increase costs for healthcare services. Hospitals and 
healthcare providers are among the most highly regu-
lated of businesses in the United States. Both federal and 
state laws and regulations contain myriad requirements 
regulating every area of a hospital’s practice, from how it 
can compensate its physicians, to the type of staff it must 
have, to how many hours its nurses can work. Although 
some degree of regulation is clearly necessary, over-
regulation imposes layers of cost on an already expensive 
area. HIPAA, with the confusion as to whether providers 
are releasing too much or not enough information, is an 
example. News reports of families believing their loved 
ones have died because the hospital staff were concerned 
about releasing information about the patient’s transfer, 
demonstrate the confusion and questionable benefi t of 
portions of this law.

Although excessive regulation can be benefi cial to 
lawyers who practice in the fi eld (as no one else can keep 
track of the regulations), the bar asks Congress to be wary 
of passing additional legislation and regulations impos-
ing burdens on healthcare providers, which burdens 
simply add to the cost of the healthcare system. Congress 
may consider a cost benefi t analysis be mandated before 
each new regulation is passed, and that the cost-benefi t 
analysis be repeated after implementation to determine if 
the regulation is working as desired. It is interesting that 
part of the extensive regulation has come about as a puni-
tive set of mechanisms to counteract the perverse incen-
tives in the system that reward utilization. It has been 
estimated that at least three percent of healthcare claims 
are based upon fraud.41 Revision of payment incentives to 
pay for effi cient and effective health improvement, rather 
than units of service, may be most effective in reducing 
“fraud” in the system.

On the other hand, although regulation of providers 
is myriad, regulation of other parties in the healthcare 
system may be appropriate for review and enhancement, 
including, e.g., requirements that payers implement 
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charges is the fact that the issue of “quality” is also important in 
medical care, and considered in choice of a health care provider. 
Consumers now have signifi cantly more quality information than 
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actions that can be taken that may involve legal action 
(but not necessarily a change in the law) include setting 
up a healthcare claims processing clearinghouse to re-
duce administrative costs involved in processing health-
care claims, prescribing uniform terms in provider-payer 
contracts, and appointing a neutral commission or body 
to make certain healthcare costs decisions and reduce 
the political infl uence on cost decisionmaking. To the 
extent that the healthcare bar can be of service it is ready 
to do so. The bar calls on its members, Congress and all 
members of the extended healthcare community (includ-
ing patients, payers, and providers/suppliers) to work 
together and put aside self-interest to decrease healthcare 
costs and strengthen our healthcare system.
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• Fall Meeting. On October 23, the Section held 
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rah Bachrach, Deputy Commissioner of the Offi ce 
of Health Insurance Programs (OHIP) and NYS 
State Medicaid Director; Senator Thomas K. Duane, 
Chair of the NYS Senate Health Committee; James 
Sheehan, NYS Medical Inspector General; Daniel 
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York State; and Heidi Wendel, Esq., Deputy Attor-
ney General, Medicaid Fraud Control Unit, New 
York City.

• Report on Health Care Costs. In September, the 
Section approved and adopted an extensive report 
by the Public Health Committee entitled “Summa-
ry Report on Healthcare Costs: Legal Issues, Barri-
ers and Solutions.” The report, reproduced in full 
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and offers numerous policy proposals. Since its 
adoption by the Section (which was confi rmed by 
the NYSBA Executive Committee), the report has 
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with federal health care reform efforts. Many Sec-
tion members and other contributed to the report, 
but Margaret (Margie) Davino of Kaufman, Bor-
geest & Ryan, LLP (New York, NY) was the princi-
pal author.

Save these Dates
• Annual Meeting. The Section’s Annual Meeting 

will be held on Wednesday, January 27 in con-

nection with the Association’s week-long Annual 
Meeting. This year the meeting will be held at the 
Hilton New York, 1335 Avenue of the Americas, NY, 
NY. The Annual Program will focus on Health Care 
Reform, with presentations by prominent and ex-
perienced national and NYS fi gures. Marcia Smith 
of Iseman, Cunningham, Riester & Hyde (Albany) 
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Recent Supraspinatus Topics
– Comptroller: Nursing Agencies Siphoned Off Med-

icaid Monies Intended for Complex Care Nurses

– Deal for Adirondack Medical Practices

– Governor Signs Raft of Legislation Including Sev-
eral Health Bills

– More Arrests in AG Fraud Investigation

– North Shore/LIJ to Offer Physicians Substantial 
EMR Subsidy

– Blue Cross Blue Shield Association Data Breach 
Compromises 850,000 Physician Files

– Counting on vaccine doses for policy and law

– NHGRI launches the next generation of its online 
Talking Glossary of Genetic Terms

– House Committee Passes Health Insurance Indus-
try Antitrust Enforcement Act

– NY Caves on Healthworker Flu Vaccination 
Mandate 

– New York Disadvantaged Under Current Health 
Reform Bills

Supraspinatus, the Health Law Section’s blog, may be 
viewed at http://nysbar.com/blogs/ healthlaw. The site is super-
vised by Paul Gillen of Capital District Physicians Health Plan.

What’s Happening in the Section

Further information about upcoming programs is always available
at www.nysba.org/health. Just click on “Events.”
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