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Dear Fellow Section 
Members:

I have much good news 
to share about our Section’s 
activities.

Programs
Our Section’s Fall meet-

ing, which focused on the 
legal issues arising from the 
structuring of Accountable 
Care Organizations (ACO) 
was a major success, draw-
ing almost 100 attendees. Not only were there outstand-
ing presentations by very distinguished panelists, but the 
meeting took place just two days after the Department 
of Health and Human Services issued its fi nal guidance 
on ACOs, making ours the fi rst-in-the-nation program to 
analyze the fi nal guidance. Congratulations to program 
Co-Chairs Margie Davino and Julia Goings-Perrot, and 
to the panelists who clearly explained and analyzed the 
complex guidance on such short notice.

Our Annual Meeting, which took place on January 12, 
2012, was co-chaired by Robert Hussar and Melissa Zam-
bri. It focused on current fraud and abuse developments, 
and federal and state enforcement initiatives in this al-
ways active area of health care law.

On February 21, 2012, our Section co-sponsored an 
all-day program on “Legal, Ethical and Mental Health Is-
sues on Today’s Higher Education Campus,” which was 
held at Fordham Law School’s Lincoln Center Campus. 
Co-chairs of the program were Health Law Section Mem-
bers Mary Beth Morrissey, Lawrence Faulkner, and Caro-
lyn Wolf.

Future programs will include one dedicated to the 
issues affecting in-house counsel at health care providers 
and companies. 

Section Committees
One of my priorities during my tenure as chair has 

been to streamline our Section’s Committee structure 
and to get inactive Committees active. To that end, 
the Executive Committee has approved the following 
consolidations:

Unchanged Chair/Co-Chair

Executive Committee Section Chair

Membership Karen Gallinari

Fraud Abuse Melissa Zambri
and Compliance  Robert Hussar

A Message from the Section Chair

Unchanged Chair/Co-Chair

Ethical Issues in the Lawrence Faulkner
Provision of Health Care

In-House Counsel Reginald Bullock

Public Health and Julia Goings-Perrot
Health Policy

Changes
• The Special Committee on E-Health Information 

Systems has been made a Standing Committee. It 
will be chaired by Raul Tabora.

• The Special Committee on Legislative Issues has 
been made a Standing Committee, and will con-
tinue to be chaired by James Lytle.

• The Committee on Hospitals and Health Systems 
and the Long Term Care Providers Committee have 
been merged into a new Committee on Institutional 
Providers.

• The Physicians and Licensed Health Care Profes-
sionals Committee and the Professional Discipline 
Committee, have been merged into a new Com-
mittee on Health Professionals chaired by Barbara 
Ryan.

• The Committee on Payment and Reimbursement, 
and the Committee on Managed Care, Insurance 
and Consumer/Patient Rights have been merged 
into a new Committee on Reimbursement Issues to 
be co-chaired by Harold Iselin and Ross Lanzafame.

• The Mental Health Issues Committee and the Spe-
cial Committee on Mental Retardation and Devel-
opmental Disabilities have been merged into a new 
Committee on Mental Health and Developmental 
Disabilities. It will be co-chaired by Carolyn Wolf 
and Hermes Fernandez.

Our scholarly and informative Health Law Journal 
will continue under the outstanding editorship of Robert 
Swidler, and Supraspinatus will continue to be managed 
by Paul Gillan.

My thanks to all our Committee Chairs and all those 
who lend their talents and time to our Section. I encour-
age each and every Section member to join and be active 
on one or more of our Committees. Not only will you be 
contributing to the important work of our Section, but 
you will be able to network with other Section members.

Strategic Planning

Our Section has accomplished a great deal over the 
years thanks to the hard work and dedication of past 
Section Chairs, Offi cers, and Committee Chairs. We have 
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Our Diversity Task Force, chaired by Lisa Hayes, 
working in conjunction with Membership Committee 
Chair Karen Gallinari, are planning programs and collab-
orations. Our Section was represented at the Association’s 
“Celebrating Diversity” Reception on Monday, January 
23, 2012. This event was part of the Annual Meeting at the 
New York Hilton. We are offering a free 1-year member-
ship in the Health Law Section to potential new members 
expressing an interest in health care law.

Also during the Annual Meeting, our Section was a 
Gold Sponsor of the Edith I. Spivak Symposium of the 
NYSBA’s Committee on Women in the Law, which was 
held on Tuesday, January 24, 2012.

In sum, great things continue to happen in our Sec-
tion, but only through the efforts of committed Section 
members. I encourage all our members to get involved in 
Section activities.

Francis J. Serbaroli
Chair

Health Law Section

now grown to 1,300 members, and the time has come for 
us to undertake some strategic planning for our Sec-
tion’s future. Accordingly, I have asked incoming Chair 
Ellen Weissman, Chair-Elect Kathleen Burke, and some 
past Section Chairs to begin the process of developing a 
strategic plan for the next fi ve years. Once completed, the 
strategic plan will be presented for consideration by the 
Executive Committee of our Section.  We welcome input 
and ideas from all Section members during this planning 
process.

Diversity
The Diversity Challenge of the Health Law Sec-

tion has developed an Action Plan with three major 
components:

• outreach to the health law sections of minority bar 
associations;

• membership marketing materials appealing to a 
more diverse membership;

• a Summer internship program with 3 slots to en-
courage minorities to consider health law careers.

Are you feeling 
overwhelmed?  
The New York State Bar Association’s Lawyer 
Assistance Program can help. 

NEW YORK STATE BAR ASSOCIATION
LAWYER ASSISTANCE PROGRAM

We understand the competition, constant stress, 
and high expectations you face as a lawyer, judge 
or law student. Sometimes the most diffi cult 
trials happen outside the court. Unmanaged 
stress can lead to problems such as substance 
abuse and depression.  

NYSBA’s LAP offers free, confi dential help. All 
LAP services are confi dential and protected 
under section 499 of the Judiciary Law. 

Call 1.800.255.0569
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In the New York State Courts
By Leonard M. Rosenberg

Medical Malpractice Claim 
Dismissed on Ground That Medical 
Professionals Do Not Owe a Duty to 
the General Public

Fox v. Marshall, 88 A.D.3d 131, 928 
N.Y.S.2d 317 (2d Dep’t 2011). Plain-
tiff, the husband of a murder victim, 
sued Defendants SLS Residential, 
Inc. (“SLS”), a substance abuse and 
mental health facility, and Dr. Mark J. 
Stumacher, a psychiatrist employed 
by SLS, for negligence and medical 
malpractice.

Plaintiff alleged that SLS provid-
ed Defendant, Evan Marshall (“Mar-
shall”), a temporary “pass” to leave 
its facility to visit his mother. Upon 
arriving at his mother’s home, Mar-
shall, who had a history of substance 
abuse and psychiatric problems, al-
legedly purchased and consumed 
cocaine. The next day, Marshall forced 
his way into the home of decedent, 
Denice Fox, and then murdered her 
and dismembered her body. Marshall 
was arrested and pleaded guilty to 
murder in the fi rst degree.

Plaintiff sued SLS and Dr. Stum-
acher, Marshall’s treating psychiatrist 
at SLS, for negligence and medical 
malpractice. SLS and Dr. Stumacher 
moved to dismiss the complaint for 
failure to state a cause of action. Dr. 
Stumacher asserted that a medical 
malpractice claim could not be sus-
tained because a physician’s duty of 
care is owed solely to his patient and 
thus, he did not owe a duty of care to 
the decedent.

The motion court denied De-
fendants’ motions, holding that SLS 
may have owed a duty to protect the 
public from Marshall’s actions given 
evidence that SLS had the ability to 
control Marshall’s actions and had 
knowledge that Marshall may be a 
danger to himself and others. 

The Appellate Division affi rmed 
the motion court’s holding that Plain-
tiff stated a negligence cause of action 
against SLS. The court reasoned that 

even though 
SLS is a volun-
tary in-patient 
facility, SLS ex-
ercised a certain 
level of author-
ity and control 
over Marshall. 
The court found 
it signifi cant that 

Marshall needed a facility-issued pass 
to visit his mother, suggesting a de-
gree of control over his whereabouts, 
and that SLS was aware of Marshall’s 
psychiatric problems.

However, the Appellate Division 
ruled that Plaintiff could not sustain 
a medical malpractice cause of action 
against Dr. Stumacher. Generally, a 
medical malpractice claim may not 
be asserted in the absence of a direct 
physician-patient relationship, un-
der which the physician owes a duty 
of care to the patient. Although in 
limited circumstances courts have ex-
panded this duty of care to a patient’s 
family members, the court held that 
physicians do not undertake a duty 
to the community at large. The court 
noted that if it were to extend the 
physician’s duty of care to the pub-
lic, medical professionals would be 
subject to liability to a limitless class 
of potential defendants. This in turn 
may affect the medical treatment of 
mental health patients, as healthcare 
providers might opt in favor of un-
necessary confi nement, or be reluctant 
to undertake treatment at all.

Psychologist Lacks Standing 
to Force Offi ce of Professional 
Discipline to Investigate His 
Complaint Against Another 
Psychologist

Reisner v. Catone, 33 Misc. 3d 659, 
929 N.Y.S.2d 403 (Sup. Ct., New York 
County 2011). Petitioner, Steven Re-
isner, a New York licensed psycholo-
gist, sought article 78 relief against 
the Offi ce of Professional Discipline 
(“OPD”) for refusing to investigate 
Dr. John Leso, another New York 

licensed psychologist, for his role in 
assisting the United States military in 
conducting interrogations of detain-
ees at Guantanamo Bay Naval Base in 
Cuba. 

Reisner alleged that Dr. Leso used 
his expertise in psychology to harm 
the health of detainees at Guantana-
mo Bay while he was a member of the 
military’s Behavioral Science Consul-
tation Team (“the BSCT”). Petitioner 
demanded that Dr. Leso be investigat-
ed and disciplined by the OPD. The 
OPD responded to Reisner’s demand 
by stating that it had no legal basis for 
an investigation because Dr. Leso’s 
actions with the BSCT did not involve 
a therapist-patient relationship, and 
thus were not subject to state ethical 
restraints. Reisner commenced an 
article 78 proceeding challenging the 
OPD’s refusal to investigate Dr. Leso. 
The OPD cross moved to dismiss 
the petition, arguing that petitioner 
lacked standing to sue. 

The court noted that standing 
to challenge a governmental action 
requires two elements. First, the pe-
titioner must show (1) an “injury-in-
fact” and (2) that the alleged injury 
falls within the “zone of interest” 
sought to be protected under the 
relevant statute. Alternatively, a peti-
tioner may obtain standing under the 
“public interest” doctrine.

The court dismissed the peti-
tion, holding that the petitioner did 
not suffer “injury-in-fact” or as the 
court described it, injury personal to 
the party. Petitioner argued that his 
“injury-in-fact” was OPD’s violation 
of his right to have his complaint in-
vestigated. The court found that the 
New York Education Law does not 
guarantee every person the right to 
have every complaint investigated no 
matter the circumstances or subject of 
the complaint. Petitioner also failed to 
show that his alleged injury was with-
in the “zone of interests” sought to be 
protected under the Education Law. 
The court found that the purpose of 



NYSBA  Health Law Journal  |  Winter 2012  |  Vol. 17  |  No. 1 7    

issue in a manner specifi c to each gen-
der.” In opposition, Plaintiffs argued, 
among many things, that the statutes 
as applied violate their fundamental 
right to privacy, which includes the 
right to raise children. The Supreme 
Court granted the DOH’s motion to 
dismiss the complaint for failure to 
state a cause of action, concluded that 
the issue should be redressed by the 
legislature, and held that an alterna-
tive remedy exists in the form of an 
expedited adoption. 

In reversing the Supreme Court’s 
decision, the Appellate Division 
evaluated both the legislative history 
of surrogate parenting contracts and 
case law determining the court’s au-
thority to make declarations regard-
ing a child’s legal parentage.

First, the court noted that the en-
actment of Domestic Relations Law 
§§ 122-124, declaring surrogate par-
enting contracts unenforceable, was 
based on the New York State “Task 
Force on Life and the Law” (“Task 
Force”) recommendation that surro-
gacy contracts be declared void. After 
the enactment of Domestic Relations 
Law §§ 122-124, the Task Force issued 
an updated summary on surrogate 
parenting contracts, which stated that 
“if both the genetic mother and the 
birth mother agree, after the child is 
born, that the genetic mother should 
be recognized as the child’s sole legal 
mother, the law should provide a 
mechanism for achieving that result 
effi ciently, without the need for a 
formal adoption proceeding.” Based 
on this updated summary, the court 
concluded that because Domestic Re-
lations Law §§ 122-124 was enacted 
based on the Task Force’s recommen-
dations, the Supreme Court erred in 
holding that it lacked the authority to 
issue a maternity order to the Genetic 
Mother without fi rst conducting a for-
mal adoption proceeding.

The court also relied on Arredondo 
v. Nodelman, 163 Misc. 2d 757, 622 
N.Y.S.2d 181 (Sup. Ct., Queens Coun-
ty 1994) and Doe v. New York City Bd. 
of Health, 5 Misc. 3d 424, 782 N.Y.S.2d 
180 (Sup. Ct., New York County 2004), 
in which both courts found that the 

the Supreme Court denied Plaintiffs’ 
motion, and the DOH identifi ed the 
gestational mother as the child’s 
mother on the birth certifi cate, but 
did not identify a father. Thereafter, 
the Supreme Court held a hearing to 
determine the issue of paternity and 
granted an order of fi liation, identify-
ing the Genetic Father as the child’s 
legal father and directing that he be 
named the father on the child’s birth 
certifi cate.

Plaintiffs then fi led an amended 
complaint setting forth two causes of 
action: (i) a judgment declaring the 
Genetic Mother to be child’s legal 
mother and (ii) a judgment declaring 
Family Court Act §§ 517 and 542 and 
article 8 of the Domestic Relations 
Law unconstitutional. In their sec-
ond cause of action, Plaintiffs alleged 
that Family Court Act §§ 517 and 542 
violated the Genetic Mother’s equal 
protection rights because it permitted 
the Genetic Father to obtain an order 
of fi liation while denying her that 
same right. Plaintiffs also alleged that 
article 8 of the Domestic Relations 
Law violated the Due Process Clauses 
of the United States and New York 
State Constitutions if it was read to 
presume that the gestational mother 
was the child’s legal mother and to 
preclude the Genetic Mother from es-
tablishing her parental rights. 

The DOH moved to dismiss the 
amended complaint arguing that un-
der Public Health Law § 4130, it was 
clear that the “woman who actually 
gives birth to the child is the mother,” 
neither the Family Court Act nor 
any other provision provides for an 
order of maternity, Plaintiffs’ relief 
was contingent upon an unenforce-
able surrogate parenting contract, and 
that the challenged statutes are not 
unconstitutional because they serve 
an important governmental interest in 
that they provide accurate identifi ca-
tion of the birth parents on a child’s 
birth certifi cate. The DOH also argued 
that the biological differences between 
men and women in relation to child-
birth cannot be disputed, and “the 
principle of equal protection does not 
prohibit Congress or the New York 
State Legislature from addressing this 

the Education Law was to protect the 
welfare of patients seeking profes-
sional help, and not to safeguard Peti-
tioner’s license, the value and prestige 
of which he claimed to be diminished 
by Dr. Leso’s conduct.

The court also held that petitioner 
did not have standing under the pub-
lic interest doctrine, which is applied 
narrowly to cases of unprecedented 
action by a local offi cial. The court 
stated that there are well-established 
legal mandates that if contravened by 
a public offi cial warrant standing in 
an article 78 proceeding to all affected 
individuals. However, the OPD’s fail-
ure to investigate Dr. Leso in this case 
did not fi t within this class of legal 
mandates. 

In a Matter of First Impression, 
Appellate Division Holds That 
Supreme Court Has Jurisdiction 
to Declare the Maternity of a 
Child in a Gestational Surrogacy 
Action Without Requiring a Formal 
Adoption Proceeding

T.V. v. New York State Dept. of 
Health, 88 A.D.3d 290, 929 N.Y.S.2d 
317 (2d Dep’t 2011). Plaintiffs, the 
genetic parents of a child born to a 
gestational mother under a surrogate 
parenting contract, sought a judgment 
declaring that the genetic mother is 
the legal mother of the child, and 
directing the New York State Depart-
ment of Health (“DOH”) to amend 
the child’s birth certifi cate accord-
ingly. The Appellate Division held 
that the Supreme Court had authority 
to render a declaratory judgment that 
a genetic mother is the legal mother of 
a child born to a surrogate mother. 

Plaintiff D.Y.-V. (the “Genetic 
Mother”) and Plaintiff T.V. (the “Ge-
netic Father”) were unable to conceive 
children. Without compensation, 
Plaintiffs’ friend offered to act as the 
gestational mother of Plaintiffs’ child. 
Prior to the child’s birth, Plaintiffs 
fi led an action in the Supreme Court 
seeking, among other things, a judg-
ment declaring Plaintiffs to be the le-
gal parents of the child, and enjoining 
the DOH from listing the gestational 
parents on the child’s birth certifi -
cate. Shortly after the child’s birth, 
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to defendant’s offi ce once or twice per 
month, at which times she discussed 
with the defendant her symptoms and 
the “stressors…in her life,” and the 
defendant reassured her, giving her 
advice as to how to work through her 
panic attacks.

During and after the course of 
such treatment, defendant and plain-
tiff became sexually involved with 
each other for a period of approxi-
mately nine months. After the sexual 
relationship began, and concurrently 
with it, the plaintiff was also treated 
by a therapist whom the defendant 
had recommended. Plaintiff disclosed 
to that therapist that she was having 
an affair, but she did not disclose that 
the affair was with the defendant. 
After the plaintiff and defendant 
mutually ended the affair, plaintiff 
disclosed the affair to her husband, 
who consequently initiated divorce 
proceedings.

The Appellate Division held that 
credible evidence at trial established 
that the plaintiff sought and obtained 
treatment from the defendant for 
mental health issues, and that, dur-
ing and after receiving mental health 
treatment from defendant, plaintiff 
and defendant engaged in a sexual 
relationship. In affi rming the trial 
court’s ruling, the majority relied on 
the testimony of the plaintiff’s ex-
pert that because of the particularly 
sensitive nature of the relationship 
between a mental health provider and 
a patient, including the emotional de-
pendence of the patient on the provid-
er, a sexual relationship between the 
patient and the provider is very likely 
to harm the patient. The majority 
concluded that a sexual relationship 
between a mental health provider and 
a patient is accordingly a departure 
from the standard of care, whether it 
is characterized as part of the treat-
ment or independent of it, and it is a 
departure even when it takes place 
after the treatment has ended. The 
Court found that plaintiff’s sexual 
relationship with the defendant had 
an impact upon the plaintiff’s level 
of trust and openness with her other 
therapist and held that the doctor ex-
ploited the “eroticized transference” 

court criticized the Supreme Court’s 
suggestion that adoption of the child 
was a suitable alternative remedy be-
cause it not only ignores the lengthy, 
intrusive adoption process that the 
parents would have to endure but 
also ignores the “biological link” be-
tween the genetic mother and child. 

Further, the court noted that a 
classifi cation burdening the exercise 
of a fundamental right, such as the 
right to conceive and raise one’s chil-
dren, must be strictly scrutinized. Ac-
cordingly, the court held that Plaintiffs 
stated a valid cause of action that the 
applicable provisions of the Domes-
tic Relations Law and Family Court 
Act were unconstitutional based on 
an impermissible gender-based clas-
sifi cation between parents after the 
child’s birth.

Family Practitioner Who Provided 
Mental Health Services Held Liable 
for Medical Malpractice on Basis 
of Consensual Sexual Relationship 
with Patient

Dupree v. Giugliano, 87 A.D.3d 
975, 929 N.Y.S.2d 305 (2d Dep’t 2011). 
Plaintiff sued physician for medi-
cal malpractice on the basis of the 
consensual sexual relationship they 
engaged in while she was under his 
medical care. The Suffolk County 
Supreme Court, upon a jury verdict, 
entered judgment for patient. Finding 
that the defendant’s conduct departed 
from good and accepted medical 
practice, the jury awarded plaintiff 
damages for past mental distress, fu-
ture mental distress, loss of past fi nan-
cial support and punitive damages, 
in the sum of $416,500. The trial court 
denied defendant’s motion to set 
aside the verdict on the ground that 
the sexual relationship was not part of 
any medical treatment he provided to 
plaintiff, and therefore could not sup-
port a malpractice verdict.

Patient sought treatment from 
the defendant, a family practitioner, 
for symptoms that he diagnosed as 
depression and panic attacks. The de-
fendant prescribed an anti-depressant 
medication, and recommended that 
she seek counseling from a psychia-
trist or psychologist. Plaintiff returned 

Supreme Court had the authority to 
determine the identity of the child’s 
legal mother in a gestational surro-
gacy action. In these cases, like the 
case at hand, all parties agreed that 
the genetic parents would be the legal 
parents of the children and that the 
genetic parents’ names should ap-
pear on each child’s birth certifi cate. 
Given these factual similarities, the 
court held that the Supreme Court has 
the authority to declare the Genetic 
Mother the legal mother of the child. 
Specifi cally, the court held that there 
is neither a provision in the Domestic 
Relations Law that prohibits the Su-
preme Court from issuing an order 
of maternity nor a provision that 
limits the parties to a formal adop-
tion proceeding. In addition, the court 
determined that the fact that article 
5 of the Family Court act addresses 
only “Paternity Proceedings” rather 
than maternity proceedings does not 
deprive either the Family Court or 
the Supreme Court of jurisdiction. 
Finally, the court held that although 
Doe and Arredondo involved determi-
nations made by the New York City 
Department of Health and Mental 
Hygiene, an agency exempt from 
Public Health Law article 41, such 
distinction is irrelevant as the process 
adopted by the City of New York and 
the State of New York are largely the 
same. The court also relied on Mat-
ter of H.M. v. E.T., 14 N.Y.3d 521, 904 
N.Y.S.2d 285 (2d Dep’t 2010), which 
involved a Family Court proceeding 
to determine whether a female is a 
child’s parent for purposes of support 
obligations.

The court determined that par-
ents are not required to go through a 
formal adoption proceeding to seek 
the issuance of a new birth certifi cate. 
Public Health Law § 4130, which 
requires a birth certifi cate to be fi led 
within fi ve days of the child’s birth, 
permits the amendment of the birth 
certifi cate upon submission of a 
“judgment, order or decree relating to 
parentage.” Accordingly, a plain read-
ing of the statute establishes that an 
order or decree relating to adoption is 
not required to issue a new birth cer-
tifi cate. In reaching this decision, the 
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ing the quality of care. Next, the court 
held that because Plaintiffs are in 
possession of nearly all the decedent’s 
records and they may procure an ex-
pert to assess the quality of care the 
decedent received, the quality assur-
ance records are not the only avenue 
Plaintiffs have to establish their claims 
against Defendant. Acknowledging 
that there is unanimous State rec-
ognition of the medical peer review 
privilege, and concluding that such 
privilege would further federal policy, 
the court held that it is appropriate to 
recognize a federal privilege in medi-
cal and dental malpractice actions. In 
support of this conclusion, the court 
held that although the Health Care 
Quality Improvement Act of 1986, 
which provided qualifi ed immunity 
to peer review participants, did not 
create a privilege for peer review 
documents, the Patient Safety and 
Quality Improvement Act of 2005 pro-
vides broad protection to peer review 
materials. The court also found that 
recognizing a medical peer review 
privilege would further Congress’ 
intent to promote peer review to im-
prove quality of care.

Finding that a peer review 
privilege applies, the court held that 
only the quality assurance review 
documents containing self-examining 
statements are privileged. According-
ly, the court held that the report of the 
decedent’s care and plan of correction, 
which contain self-evaluative analy-
sis, are protected under the privilege 
but the chronologies which contain no 
such analysis are not.

Hospital That Acquired Assets 
of Another Hospital Pursuant to 
Berger Commission Mandate Has 
Standing to Intervene In Cy Pres 
Proceeding Concerning Trust Assets 
of Acquired Hospital

In re Trustco Bank, 33 Misc.3d 
745, 929 N.Y.S.2d 707 (N.Y. Sur. Ct. 
2011). Pursuant to the Berger Com-
mission Report, St. Clare’s Hospital in 
Schenectady County, New York was 
required to surrender its license to op-
erate as a hospital, and to execute an 
Asset Transfer Agreement with Ellis 
Hospital and the Ellis Hospital Foun-

health care institutions. Pursuant to 
the Federal Tort Claims Act (“FTCA”), 
the United States removed the action 
from state to federal court, and sub-
stituted the United States for several 
of the defendants. Plaintiffs sought, 
among other things, an order com-
pelling the United States to produce 
quality assurance documents and 
other records withheld on the basis of 
privilege. The District Court denied 
Plaintiffs’ motion holding that a fed-
eral privilege protects medical peer 
review materials from disclosure in a 
medical or dental malpractice action.

The court concluded that the 
practitioner narratives, which were 
created in response to the United 
States Department of Health and Hu-
man Services’ request for informa-
tion to determine whether the action 
should be defended by the United 
States, were prepared in anticipa-
tion of litigation and were therefore 
protected under the work product 
doctrine. The court further held that 
Plaintiffs failed to demonstrate sub-
stantial need for the narratives or 
inability to obtain their substantial 
equivalent given that the narratives 
were prepared using information 
already disclosed to Plaintiffs and 
Plaintiffs were free to depose the au-
thors of the narratives. 

As to whether the quality assur-
ance documents were privileged, the 
court recognized that there is no con-
sensus as to whether a federal peer 
review privilege exists in the context 
of medical or dental malpractice. To 
determine whether the circumstances 
of the action call for a recognition of 
such privilege, the court considered 
three factors: (i) whether the privilege 
serves private and public interests; (2) 
the evidentiary benefi t that would re-
sult from denial of the privilege; and 
(3) recognition of the privilege among 
the States. Applying these factors, the 
court found that a privilege for medi-
cal peer review records is warranted. 

First, the court found that such 
privilege would serve private and 
public interests by encouraging in-
creased candor and self-evaluation in 
the peer review process and improv-

in which the doctor becomes, for the 
patient, “a very sexually charged 
fi gure.” 

A lengthy dissent questioned the 
majority’s decision and reasoning. 
The dissent concluded that plaintiff’s 
evidence failed to demonstrate that 
defendant had committed acts of 
medical malpractice by engaging in 
a sexual relationship with plaintiff, 
particularly in light of plaintiff’s tes-
timony that the consensual sexual 
relationship was unrelated to any 
medical treatment she received from 
the defendant.

The dissent noted that the ruling 
was inconsistent with prior decisions 
of the Court, and that there is “no 
authority for the proposition that 
conduct committed by physicians 
not providing mental health services 
constitutes malpractice only when it 
constitutes or is substantially related 
to treatment, whereas physicians 
providing mental health services can 
commit malpractice even when their 
conduct does not constitute treatment 
or bear a substantial relationship to 
treatment.”

The dissent also argued that “it 
cannot reasonably be maintained, 
however, that any conduct commit-
ted by a doctor that interferes with a 
patient’s treatment, no matter how 
unrelated to treatment or the practice 
of medicine, constitutes a departure 
from accepted medical practice.” In 
support, the dissent provided exam-
ples from case law, including a case 
involving intentional sexual assault of 
a patient by a physician, which con-
duct the Second Department previ-
ously held did not constitute medical 
malpractice.

District Court Applies Federal 
Privilege to Medical Peer Review 
Records in Federal Tort Claims Act 
Suit

Francis v. United States, 2011 WL 
2224509 (S.D.N.Y. 2011). Plaintiffs, 
administrator of the estate of her 
deceased son, and in her individual 
capacity, brought a medical malprac-
tice and wrongful death action in state 
court against several physicians and 
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Medicaid recipients under the DOH’s 
Medicaid program. After receiving 
a reimbursement rate per patient 
visit based on its projected costs, Sig-
nature sought two subsequent rate 
adjustments that were approved by 
DOH and certifi ed by the Division of 
Budget. The DOH, however, did not 
publish the revised rates and refused 
to reimburse Signature in accordance 
with them. Signature commenced an 
article 78 proceeding that resulted in 
an order requiring the DOH to pub-
lish the revised reimbursement rates 
and make all payments due in accor-
dance with those rates. DOH did so, 
and paid approximately $3 million in 
retroactive reimbursement. Signature 
then sued the State, seeking conse-
quential damages arising from the 
DOH’s delay in publishing and pay-
ing the revised reimbursement rates.

The Court of Claims examined 
the issue in light of the Court of Ap-
peals’ recent decisions in McLean v. 
City of New York, 12 N.Y.3d 194, 878 
N.Y.S. 238 (1st Dep’t 2009) and Di-
nardo v. City of New York, 13 N.Y.3d 
872 (2009), and concluded that the 
State could not be liable for failure 
to perform a ministerial act unless it 
owed a special duty to the claimant. 
The Court of Claims determined that 
such a duty existed because Public 
Health Law § 2807, which governs 
the reimbursement of Medicaid 
expenses incurred by participating 
providers, implicitly created a pri-
vate cause of action for the benefi t of 
Medicaid treatment providers. On 
the issue of damages, however, the 
Court of Claims found that Signature 
had failed to prove that its alleged 
lost profi ts resulted directly from the 
delayed reimbursement, and denied 
the claims for consequential damages 
based upon a failure to proof. Signa-
ture appealed.

The Appellate Division examined 
whether a special duty exists between 
the State of New York and Signature 
by virtue of Public Health Law § 2807, 
such that the State may be liable for 
improper withholding of Medicaid 
reimbursement payments. To form 
a special relationship through the 
breach of a statutory duty, the govern-

N.Y.2d 458, 490 N.Y.S.2d 116 (1st 
Dep’t 1985). In Alco Gravure, the Court 
of Appeals held that the general rule 
is that one who is merely a possible 
benefi ciary of a charitable trust, or a 
member of a class of possible benefi -
ciaries, is not entitled to sue for en-
forcement of the trust (only the Attor-
ney General has the statutory power 
and duty to represent the benefi ciaries 
of any disposition for charitable pur-
poses). There is an exception, howev-
er, when a particular group of people 
has a special interest in funds held for 
a charitable purpose, as when they are 
entitled to a reference in the distribu-
tion of such funds and the class of po-
tential benefi ciaries is sharply defi ned 
and limited in number.

The Court found that Ellis had a 
unique, contractual relationship with 
St. Clare’s that set it apart from all 
other potential chartable benefi ciaries, 
and therefore was entitled to a prefer-
ence in the distribution of the trust 
funds. The Court reasoned that Ellis 
had acquired St. Clare’s Hospital’s 
assets and had assumed its hospital 
services pursuant to the Berger Com-
mission’s mandate and the Asset 
Transfer Agreement. The Court found 
that under the Alco Gravure exception, 
such facts gave Ellis standing to ap-
pear and participate in the proceed-
ing as an interested party, with the 
right to fi le a responsive pleading, 
participate in discovery, make mo-
tions and participate during trial as if 
Ellis were originally listed as an inter-
ested party in the Petition. The Court 
acknowledged, however, that Ellis 
lacked standing to commence a cy 
pres proceeding unless it were named 
trustee or in possession of the subject 
disposition.

No Private Right of Action for 
Consequential Damages Is Implied 
from the Reimbursement Provisions 
of Public Health Law § 2807

Signature Health Center, LLC v. 
State, 2011 WL 6222203 (3d Dep’t 
2011). Signature Health Center, LLC 
(“Signature”) was approved by the 
Department of Health (DOH) to oper-
ate as a licensed diagnostic and treat-
ment center, and provided services to 

dation, Inc. (“Ellis”). Pursuant to this 
agreement, Ellis assumed the sole re-
sponsibility of providing hospital and 
other health care services previously 
provided by St. Clare’s Hospital, and 
became the sole remaining hospital in 
Schenectady County. 

Trustco Bank commenced a cy pres 
proceeding pursuant to EPTL 8-1.1(c) 
to determine whether St. Clare’s Hos-
pital’s relinquishment of its license 
to operate as a hospital rendered 
impractical or impossible the ad-
ministration of the subject charitable 
trusts according to their literal terms. 
St. Clare’s Hospital of Schenectady, 
N.Y. Foundation, Inc. (hereinafter “St. 
Clare’s”) sought an order rejecting a 
Notice of Appearance fi led by Ellis. St. 
Clare’s argued that Ellis did not have 
a cognizable legal stake in the cy pres 
proceeding suffi cient to confer stand-
ing as a party and at best was a poten-
tial benefi ciary. The Attorney General, 
in support of St. Clare’s motion, ar-
gued that his offi ce has sole standing 
to represent potential benefi ciaries, 
and that the issue of standing was 
premature because the court had yet 
to determine whether to exercise its cy 
pres powers over the Trust Agreement.

The Court disagreed that it must 
fi rst decide whether cy pres applies 
before reaching the issue of standing. 
The Court reasoned that a potential 
benefi ciary has as much of a tangible 
stake in the Court’s determination of 
whether to apply its cy pres power as 
it has in the Court’s determination of 
how to apply that power. The Court 
recognized that Ellis, which was not 
named as an interested party in the 
underlying Petition, fi led a Notice 
of Appearance as if it were a named 
party with standing to appear. The 
Court noted that the proper proce-
dure would have been to fi le a motion 
to intervene, which Ellis did not do. 
However, because Ellis had sought 
intervenor status as an alternative 
remedy, the Court found that the is-
sue of Ellis’ standing to appear in the 
proceeding had been properly raised.

In deciding the issue of Ellis’ 
standing, the court relied on Alco 
Gravure v. The Knapp Foundation, 64 
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OPMC argued that the interests 
of justice “signifi cantly outweigh the 
need for confi dentiality,” in accor-
dance with the requirements of Men-
tal Hygiene Law § 33.13(c)(1), because 
it expected the treatment records to 
refl ect that the physician has a psychi-
atric condition that impairs his abil-
ity to practice medicine. In support, 
OPMC submitted certain documents 
to the Court in camera.

The physician opposed the OPMC 
petition as premature and unwarrant-
ed, and argued that he should be giv-
en an opportunity to be interviewed 
fi rst, so as to provide an explanation 
of the issues under investigation. 
The physician submitted an attorney 
affi rmation and his own affi davit 
stating that he was “duly discharged 
from Payne Whitney” and that he is 
“not mentally impaired nor in need of 
medical treatment for mental impair-
ment,” and questioned the necessity 
and effectiveness of the mental health 
treatment he was receiving. 

The court concluded, based on 
the information submitted by OPMC 
in camera, that it was clear that the 
“interests of justice signifi cantly out-
weighed the need for confi dential-
ity,” and the treatment records of the 
physician should be disclosed to the 
OPMC in order for the OPMC to fully 
comply with its obligation to investi-
gate the impairment allegations.

Compiled by Leonard Rosen-
berg, Esq. Mr. Rosenberg is a share-
holder in the fi rm of Garfunkel Wild, 
P.C., a full service health care fi rm 
representing hospitals, health care 
systems, physician group practices, 
individual practitioners, nursing 
homes and other health-related busi-
nesses and organizations. Mr. Rosen-
berg is Chair of the fi rm’s litigation 
group, and his practice includes 
advising clients concerning general 
health care law issues and litigation, 
including medical staff and peer 
review issues, employment law, dis-
ability discrimination, defamation, 
contract, administrative and regula-
tory issues, professional discipline, 
and directors’ and offi cers’ liability 
claims.

Court Directs Psychiatric Clinic to 
Provide OPMC with Records of 
Physician’s Inpatient Psychiatric 
Treatment

In re the Application of State Bd. for 
Professional Medical Conduct v. Payne 
Whitney Psychiatric Clinic, 2011 WL 
3235991 (Supreme Court, New York 
County, July 21, 2011). Petitioner, the 
State Board for Professional Medical 
Conduct (“OPMC”), sought an order, 
pursuant to Mental Hygiene Law, 
directing disclosure by respondent 
Payne Whitney Psychiatric Clinic 
(“Payne Whitney”) of a certifi ed copy 
of the treatment records of a physi-
cian, licensed to practice medicine in 
New York, who had been treated at 
Payne Whitney’s inpatient psychiatric 
unit. 

The Public Health Law requires 
the OPMC to investigate all com-
plaints of professional misconduct 
it receives. Accordingly, the OPMC 
sought the physician’s treatment re-
cords, which are also generally confi -
dential pursuant to the Public Health 
Law, as part of its investigation of 
allegations that the physician has a 
psychiatric condition that impairs 
his ability to practice medicine, and 
which would constitute professional 
misconduct. 

Mental Hygiene Law (“MHL”) 
§ 33.13(c)(1) requires that the records 
of facilities licensed or operated by 
the Offi ces of Mental Health, Mental 
Retardation and Developmental Dis-
abilities not become public records, 
and not be released except pursuant 
to a court order requiring disclosure 
upon a fi nding by the court that the 
interests of justice signifi cantly out-
weigh the need for confi dentiality. 
However, MHL § 33.13(c)(8) provides 
that such medical records can be dis-
closed to the OPMC if requested in 
the exercise of its statutory function, 
power and duties. However, when 
the subject of inquiry is a patient, the 
information may only be released, 
pursuant to a court order, upon a 
fi nding that the interests of justice 
signifi cantly outweigh the need for 
confi dentiality.

ing statute must authorize a private 
right of action. The Appellate Divi-
sion noted that since Public Health 
Law § 2807 does not expressly confer 
upon Medicaid providers the right to 
seek civil damages for a violation of 
its provisions, recovery may be had 
only if a private right of action can be 
implied. Such a private right of action 
can be implied when (1) the plaintiff 
is one of the class for whose particular 
benefi t the statute was enacted; (2) 
recognition of a private right of action 
would promote the legislative pur-
pose of the governing statute; and (3) 
to do so would be consistent with the 
legislative scheme.

The Appellate Division found that 
although Medicaid providers are a 
class for whose benefi t the reimburse-
ment provisions of Public Health Law 
§ 2807 was enacted, “permitting a pri-
vate action for consequential damages 
would not promote the legislative 
purpose of that statutory provision 
and would be inconsistent with the 
overall legislative scheme.”

The Court reasoned that the 
legislative intent of the statute was 
to control the spiraling cost of Med-
icaid services and that to “permit 
Medicaid providers to bring a private 
right of action for recovery of con-
sequential damages—including lost 
profi ts—against the [State of New 
York] for its negligent failure to pro-
vide reimbursement would therefore 
contravene the key cost containment 
purpose of the statute.” Further, the 
Court recognized that since “the Leg-
islature has established procedures for 
judicial review of DOH’s administra-
tive rate-setting determinations and 
payment of reimbursement rates, it 
is fair to infer that had it intended to 
create a private right of action against 
governmental agencies, it would have 
specially done so.” The Court also 
noted that as there is no authority in 
the Medicaid statutes for the recovery 
of interest for delayed or wrongfully 
withheld reimbursement payments, 
the Legislature could not have intend-
ed to permit recovery of consequen-
tial damages based on wrongfully 
withheld reimbursement payments.
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The pursuit of a new federal 
waiver: If the centerpiece of the 
MRT’s fi rst phase was the enactment 
of a two-year global cap on Medicaid 
spending, the major recommenda-
tion of this second phase is a new 
1115 waiver that would allow New 
York to implement the Medicaid 
Redesign work plan and to manage 
both Medicaid and Medicare spend-
ing in a manner that will reduce 
costs, enhance quality and improve 
the coordination of care. The waiver 
will encompass the elements of the 
existing Federal-State Health Reform 
Partnership (F-SHRP) and the New 
York Partnership Plan waivers and 
will be designed to slow the growth 
of Medicaid spending in New York 
and to allow the State to invest a por-
tion of the anticipated $18.3 billion in 
federal Medicaid and Medicare sav-
ings achieved through the fi rst phase 
of MRT recommendations to enhance 
health care quality, access and care 
coordination. The waiver will not ad-
dress the care system administered by 
the Offi ce for People with Develop-
mental Disabilities (OPWDD), which 
will be submitting a different but con-
sistent waiver to address the unique 
complexity of services provided 
within that system.

Continued emphasis on care co-
ordination: The recommendations 
continue to emphasize the need to 
coordinate care through variously 
confi gured care management orga-
nizations that would be responsible 
for the care needs of identifi ed popu-
lations. Much of the debate on the 
future approaches to long term care 
and behavioral health care focused 
on the nature of the care coordination 
models that might be implemented 
to manage care for the respective 
populations: while a transition period 
is contemplated, the recommenda-
tions generally envision that entities 
would, at least eventually, assume 
fi nancial risk for these populations 

extend over 
several—and, 
in some cases, 
many—years. 
As a result, the 
MRT and the 
Cuomo Admin-
istration have 
also made clear 

that these recommendations will not 
only be subject to careful scrutiny by 
the Governor before being advanced 
by the Administration, but may also 
be subject to a sequencing process 
that may defer some recommenda-
tions for longer term implementation. 

Although the fi rst phase of rec-
ommendations were largely adopted 
in their entirety and immediately in-
cluded as amendments to his 2011-12 
Executive Budget proposal, it is not 
expected that each of these recom-
mendations will be embraced by the 
Administration, either in the short 
or longer term. Certain recommen-
dations, including those within the 
purview of the Benefi t Design and 
Affordable Housing Work Groups, 
carry budgetary commitments that 
may be diffi cult to reconcile with the 
State’s current fi scal status. Still other 
elements of the recommendations—
including, for example, the scope of 
practice recommendations contained 
in the recommendations of the Work-
force Flexibility Work Group—may 
face stiff uphill battles in the Legis-
lature, which will have its own say 
with regard to those recommenda-
tions that require statutory change. 
Other proposals, including the broad 
new federal waiver discussed below, 
will be contingent upon the approval 
of the federal government. 

In short, it should not be as-
sumed that the inclusion of a recom-
mendation within the MRT report 
guarantees its implementation—or 
even necessarily its support by the 
Administration. 

The Medicaid Redesign Team’s Final 
(?) Report

Introduction and Overview: For 
what may be the last time, the Med-
icaid Redesign Team (MRT) met in 
Albany on December 13 to fi nalize 
recommendations that comprised the 
second phase of Governor Cuomo’s 
Medicaid Redesign effort. Over 100 
recommendations were made by 
various Work Groups and adopted 
by the MRT, which formed the basis 
of a written report by the MRT that 
was forwarded to the Governor in 
January. 

The meeting culminated a nearly 
year-long effort to overhaul the 
State’s Medicaid program, which 
included a massive production of 
reports and analyses by the MRT 
members and Work Groups, aided 
by Department of Health and Execu-
tive Chamber staff: an undeniably 
extraordinary and impressive under-
taking, whatever may be the ultimate 
outcome of the MRT’s policy recom-
mendations. Given the success of the 
policy undertaking, there remains 
some possibility that the MRT may 
continue, at least in some fashion, 
even following the completion of its 
assigned tasks. 

The recommendations, organized 
by the reporting Work Groups, may 
be reviewed at the Department’s 
website (http://www.health.ny.gov/
health_care/medicaid/redesign), 
along with the fi nal report. I thought 
it might be helpful to place these rec-
ommendations in some context.

The implementation time frame: 
While the fi rst phase of the MRT 
recommendations were primarily ori-
ented to short-term recommendations 
that were to be implemented either in 
the 2011-12 or 2012-13 fi scal years, the 
second phase of the MRT recommen-
dations have been generally more fo-
cused on the longer-term, often with 
implementation schedules that might 

In the New York State Legislature
By James W. Lytle
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the enactment of legislation to estab-
lish the Health Benefi t Exchange in 
New York—an issue that was stalled 
in the Legislature last year and that 
may be among the more immediate 
proposals advanced by the Admin-
istration in the coming legislative 
session. 

The future of the MRT: Whether 
the MRT, as currently constituted, 
will continue to operate beyond this 
calendar year remains to be seen. The 
issuance of its fi nal report on this sec-
ond phase of its work will complete 
the task assigned by the Governor 
to the MRT. As noted, the success 
of the effort, however, may encour-
age the Administration to convene 
a similar stakeholder group to assist 
the Administration in the construct 
of the federal waiver request, which 
may also benefi t from a disparate but 
consensus-oriented sounding board 
like the MRT. 

Whether the MRT will entirely 
fulfi ll its mission will, moreover, 
depend on the massive implementa-
tion effort that will be left to the State 
Department of Health and other 
relevant state agencies over the com-
ing years. Following its implementa-
tion, the Medicaid program may be 
deemed to have been suffi ciently re-
formed to satisfy state policy makers 
or, perhaps more likely, a new genera-
tion of political and administrative 
leaders will again decide to tackle the 
massive task of redesigning Medicaid 
all over again. 

Jim Lytle is a partner in the 
Albany offi ce of Manatt, Phelps & 
Phillips, LLP.

dination would not necessarily result 
in the complete delegation of care 
management responsibilities to care 
coordination entities. 

New scrutiny of health care 
facility governance: The report of 
the Brooklyn Work Group made 
recommendations that would signifi -
cantly strengthen the State’s ability to 
oversee the operation of health care 
facilities through, for example, the 
appointment of a temporary operator 
for facilities that present a danger to 
their patients. Recommendations may 
also be advanced to allow the Depart-
ment to replace board members who 
are not fulfi lling their obligations. The 
Department of Health has elsewhere 
voiced its concerns over various 
models of hospital affi liations and 
governance, which it believes may 
lessen accountability for the quality 
and prudent fi scal management of 
facility operations. Coupled with the 
Administration’s ongoing review of 
not-for-profi t compensation practices, 
these initiatives could signal a more 
contentious era in State oversight 
of not-for-profi t health care and hu-
man service providers and their 
governance.

Preparing for federal health re-
form: Not surprisingly, a number of 
the recommendations also address 
the steps the State will have to take 
to implement federal health reform, 
including aggressive implementation 
of health home and patient-centered 
medical home initiatives, as well 
as rethinking the role of local gov-
ernments in the administration of 
the Medicaid program. Among the 
recommendations of the MRT Work 
Group on Program Streamlining is 

and be responsible for providing, 
in the longer term, fully integrated 
care. State offi cials have repeatedly 
expressed their intention to provide 
care management in some form (in-
cluding but not limited to HMOs) to 
all Medicaid patients and to phase 
out “fee-for-service” Medicaid. 
The stated goal is to transform the 
Medicaid program to deliver care 
coordination in one form or another, 
in conjunction with a variety of im-
proved reimbursement systems such 
as shared savings or capitation. 

Among the more ambitious pro-
posals are the recommendations like-
ly to be advanced for integrating care 
for the dual-eligibles—those eligible 
for both Medicaid and Medicare. The 
recommendations include a proposal 
that would allow the State to receive 
a per member, per month payment 
from Medicare for New York’s dual 
eligibles, which would then be “sub-
capitated,” along with State Medicaid 
dollars, to managed care organiza-
tions or other care coordination enti-
ties, such as Accountable Care Orga-
nizations (ACOs). 

While the overall direction of 
these recommendations strongly 
embraced care coordination, the 
MRT was also open to alternative ap-
proaches to care coordination, includ-
ing provider-based approaches. In 
addition, some of the recommenda-
tions in the Benefi t Design and Health 
care Disparity areas still contem-
plated a strong role for State govern-
ment in administering the Medicaid 
program, including new scrutiny of 
the effectiveness and outcome of par-
ticular health interventions—clearly 
signaling that a reliance on care coor-
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of Title 14 NYCRR to modify reim-
bursement methodology for prevoca-
tional services effective July 1, 2011. 
Filing date: June 14, 2011. Effective 
date: July 1, 2011. See N.Y. Register 
June 29, 2011.

Limits on Reimbursement of Group 
Day Habilitation, Supplemental 
Group Day Habilitation, and 
Prevocational Services

Notice of Adoption. The Offi ce 
for People With Developmental Dis-
abilities amended section 635-10.5(c)
(7) and (e)(8) of Title 14 NYCRR to 
impose stricter limits on reimburse-
ment of services per person per day. 
Filing date: June 14, 2011. Effective 
date: July 1, 2011. See N.Y. Register 
June 29, 2011.

Reimbursement of ICF/DDs

Notice of Adoption. The Offi ce 
for People With Developmental Dis-
abilities amended section 681.14 of 
Title 14 NYCRR to modify reimburse-
ment methodology and make associ-
ated changes. Filing date: June 14, 
2011. Effective date: July 1, 2011. See 
N.Y. Register June 29, 2011.

Effi ciency Adjustment for HCBS 
Waiver Supported Employment 
Services

Notice of Adoption. The Offi ce 
for People With Developmental Dis-
abilities amended section 635-10.5(d) 
of Title 14 NYCRR to implement an 
effi ciency adjustment by modifying 
the fee schedule for HCBS waiver-
supported employment services. Fil-
ing date: June 14, 2011. Effective date: 
July 1, 2011. See N.Y. Register June 29, 
2011.

Reimbursement of Specialty 
Hospitals

Notice of Adoption. The Of-
fi ce for People With Developmental 
Disabilities amended section 680.12 
of Title 14 NYCRR to modify the 

Reimbursement 
Methodology 
for Group Day 
Habilitation 
Services and 
Supplemental 
Habilitation 
Services (A)

Notice of 
Adoption. The Offi ce for People With 
Developmental Disabilities amended 
section 635-10.5(c) of Title 14 NYCRR 
to modify the reimbursement meth-
odology for group day habilitation 
services effective July 1, 2011. Filing 
date: June 14, 2011. Effective date: 
July 1, 2011. See N.Y. Register June 29, 
2011.

Effi ciency Adjustment for HCBS 
Waiver Community Habilitation 
Services (A)

Notice of Adoption. The Offi ce 
for People With Developmental Dis-
abilities amended section 635-10.5(ab) 
of Title 14 NYCRR to implement an 
effi ciency adjustment by modifying 
the fee schedule for HCBS waiver 
community habilitation. Filing date: 
June 14, 2011. Effective date: July 1, 
2011. See N.Y. Register June 29, 2011.

Reimbursement of Clinic Treatment 
Facilities (‘‘Article 16 Clinics’’)

Notice of Adoption. The Offi ce 
for People With Developmental Dis-
abilities amended Part 679 of Title 14 
NYCRR to effect a new reimburse-
ment methodology for clinic treat-
ment facilities and to achieve consis-
tency with other State agencies. Filing 
date: June 14, 2011. Effective date: 
July 1, 2011. See N.Y. Register June 29, 
2011.

Personal Services Surpluses 
Adjustment for Prevocational 
Services

Notice of Adoption. The Offi ce 
for People With Developmental Dis-
abilities amended section 635-10.5(e) 

Changes in Methodology for 
Appeals

Notice of Adoption. The Offi ce 
for People With Developmental Dis-
abilities amended section 686.13 of 
Title 14 NYCRR to increase appeal 
thresholds and to limit grounds for 
appeals. Filing date: June 14, 2011. 
Effective date: July 1, 2011. See N.Y. 
Register June 29, 2011.

Effi ciency Adjustment for HCBS 
Waiver Respite Services (A)

Notice of Adoption. The Offi ce 
for People With Developmental Dis-
abilities amended section 635-10.5 of 
Title 14 NYCRR to implement an ef-
fi ciency adjustment by modifying the 
price methodology for HCBS waiver 
respite services. Filing date: June 14, 
2011. Effective date: July 1, 2011. See 
N.Y. Register June 29, 2011.

Effi ciency Adjustment for 
Residential Habilitation Services 
Delivered in Supervised IRAs and 
Supervised CRs (A)

Notice of Adoption. The Offi ce 
for People With Developmental Dis-
abilities amended sections 635-10.5(b) 
and 671.7(a) of Title 14 NYCRR to 
implement an effi ciency adjustment 
by modifying the supportive IRA 
price methodology. Filing date: June 
14, 2011. Effective date: July 1, 2011. 
See N.Y. Register June 29, 2011.

Reimbursement Methodology for 
Group Day Habilitation Services 
and Supplemental Group Day 
Habilitation Services (A)

Notice of Adoption. The Of-
fi ce for People With Developmental 
Disabilities amended sections 635-
10.5 and 671.7 of Title 14 NYCRR to 
modify reimbursement for prices in 
supervised IRAs and supervised CRs 
effective July 1, 2011. Filing date: June 
14, 2011. Effective date: July 1, 2011. 
See N.Y. Register June 29, 2011.

In the New York State Agencies
By Francis J. Serbaroli
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Accreditation of General Hospitals 
and Diagnostic and Treatment 
Centers

Notice of Proposed Rulemaking. 
The Department of Health proposed 
amending sections 405.1, 700.2, 720.1 
and 755.2; renumbering of sections 
751.11 to 751.12; and adding new 
section 751.11 to Title 10 NYCRR to 
update accreditation provisions for 
general hospitals and diagnostic and 
treatment centers. See N.Y. Register 
September 28, 2011.

Medicaid Benefi t Limits for Enteral 
Formula, Prescription Footwear, 
and Compression Stockings

Notice of Proposed Rulemaking. 
The Department of Health proposed 
amending Parts 505 and 513 of Title 
18 NYCRR to establish Medicaid ben-
efi t limitations on coverage of enteral 
formula, prescription footwear, and 
compression stockings. See N.Y. Reg-
ister September 28, 2011.

Observation Unit Operating 
Standards

Notice of Proposed Rulemaking. 
The Department of Health proposed 
amending section 405.19 of Title 10 
NYCRR to provide operating stan-
dards for observation units. See N.Y. 
Register September 28, 2011.

Per-Patient Spending Limits for 
Certifi ed Home Health Agencies 
(CHHA)

Notice of Adoption. The Depart-
ment of Health amended section 
86-1.13 of Title 10 NYCRR to control 
over-utilization of CHHA services. 
The change will apply an average an-
nual per-patient spending limit. File 
Date: September 20, 2011. Effective 
Date: October 5, 2011. See N.Y. Regis-
ter October 5, 2011.

HCBS Waiver Monthly Community 
Habilitation Services

Notice of Proposed Rulemaking. 
The Offi ce for People With Develop-
mental Disabilities proposed amend-

Provider Allocation of OPWDD 
Funding

Notice of Emergency Rulemak-
ing. The Offi ce for People With De-
velopmental Disabilities amended 
sections 635-10.5, 671.7 and 681.14 of 
Title 14 NYCRR to delay implementa-
tion of a restriction on allocation of 
resources while OPWDD conducts 
impact assessments. Filing date: July 
1, 2011. Effective date: July 1, 2011. See 
N.Y. Register July 20, 2011.

Qualifi ed Health Information 
Technology Entities

Notice of Proposed Rulemaking. 
The Department of Health proposed 
amending section 504.9 of Title 18 
NYCRR to broaden the defi nition of 
a Service Bureau to include Qualifi ed 
Entities. See N.Y. Register September 
14, 2011.

Willowbrook Case Services Add-On 
to the Rate for Intermediate Care 
Facilities (ICF/DD)

Notice of Emergency/Proposed 
Rulemaking. The Offi ce for People 
With Developmental Disabilities 
amended and proposed permanent 
amendment to section 681.14 of Title 
14 NYCRR to establish a mechanism 
to pay for case management services 
for ICF/DD residents who are mem-
bers of the Willowbrook Class. File 
Date: September 1, 2011. Effective 
Date: September 1, 2011. See N.Y. Reg-
ister September 14, 2011.

Medicaid Estate Defi nition

Notice of Emergency Rulemak-
ing. The Department of Health 
amended section 360-7.11 of Title 18 
NYCRR to expand the estate defi ni-
tion for Medicaid recovery purposes 
to include assets that pass outside of 
an individual’s probate estate. File 
Date: September 8, 2011. Effective 
Date: September 8, 2011. See N.Y. Reg-
ister September 28, 2011.

reimbursement methodology for Spe-
cialty Hospitals and make associated 
changes. Filing date: June 14, 2011. 
Effective date: July 1, 2011. See N.Y. 
Register June 29, 2011.

Sexually Transmitted Disease 
(STD) Reporting and Treatment 
Requirements

Notice of Adoption. The Depart-
ment of Health amended section 2.10 
and Part 23 of Title 10 NYCRR to add 
reporting of cases or suspected cases 
or outbreaks of communicable dis-
ease by physicians, list and reporting 
of STDs. Filing date: June 21, 2011. 
Effective date: July 6, 2011. See N.Y. 
Register July 6, 2011.

Children’s Camps, Swimming Pools, 
Bathing Beaches

Notice of Adoption. The Depart-
ment of Health amended Subparts 
6-1, 6-2 and 7-2 of Title 10 NYCRR to 
incorporate PHLs, including a new 
day camp defi nition, and amend 
standards for swimming and camp 
cabins. Filing date: June 21, 2011. 
Effective date: July 6, 2011. See N.Y. 
Register July 6, 2011.

Changes to Prescribed Uses of 
Health Care Adjustment/Health 
Care Enhancement Funds

Notice of Adoption. The Offi ce 
for People With Developmental Dis-
abilities amended sections 635-10.5, 
671.7, 679.6, 680.12, 681.14, 686.13 and 
690.7 of Title 14 NYCRR to allow pro-
viders to exercise broader discretion 
in the allocation of these funds. Filing 
date: June 21, 2011. Effective date: 
July 6, 2011. See N.Y. Register July 6, 
2011.

January 2011 Ambulatory 
Patient Groups (APGs) Payment 
Methodology

Notice of Adoption. The Depart-
ment of Health amended subpart 86-8 
of Title 10 NYCRR to refi ne the APG 
payment methodology. Filing date: 
June 22, 2011. Effective date: July 13, 
2011. See N.Y. Register July 13, 2011.
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of serious reportable incidents and 
abuse allegations. File Date: October 
11, 2011. Effective Date: November 
1, 2011. See N.Y. Register October 26, 
2011.

Requirements for Training of 
Employees, Volunteers, Family Care 
Providers, and Board Members in 
the OPWDD System

Notice of Adoption. The Offi ce 
for People With Developmental Dis-
abilities amended sections 633.8 and 
633.99 of Title 14 NYCRR to require 
annual training in positive relation-
ships, abuse/ incidents and safety 
and security procedures in some situ-
ations. File Date: October 11, 2011. 
Effective Date: November 1, 2011. See 
N.Y. Register October 26, 2011.

Provisions for Medical Director 
Coverage in Article 16 Clinics

Notice of Proposed Rulemaking. 
The Offi ce for People With Develop-
mental Disabilities proposed amend-
ing section 679.3 of Title 14 NYCRR 
to scale medical director coverage to 
the size of the clinic. See N.Y. Register 
October 26, 2011.

HIV/AIDS Testing, Reporting and 
Confi dentiality of HIV-Related 
Information

Notice of Proposed Rulemaking. 
The Department of Health proposed 
amending Part 63 of Title 10 NYCRR 
to increase HIV-testing and to pro-
mote HIV-positive persons entering 
into treatment. See N.Y. Register No-
vember 2, 2011.

Managed Care Organizations 
(MCOs)

Notice of Proposed Rulemak-
ing. The Department of Health pro-
posed amending section 98-1.11 of 
Title 10 NYCRR to specify approval 
standards for asset transfers or loans 
proposed by MCOs. See N.Y. Register 
November 2, 2011.

Potentially Preventable Negative 
Outcomes

Notice of Proposed Rulemaking. 
The Department of Health proposed 

to Regional Poison Control Centers 
(RPCCs). See N.Y. Register October 
19, 2011.

Implementation of Medicaid 
Fee Reductions in Various OMH-
Licensed Programs

Notice of Adoption. The Offi ce 
of Mental Health amended Parts 512, 
588 and 591 of Title 14 NYCRR to 
reduce rates for various non-State-op-
erated programs consistent with the 
2011-2012 enacted State budget File 
Date: October 3, 2011. Effective Date: 
October 19, 2011. See N.Y. Register 
October 19, 2011.

Hospital Quality Contribution

Notice of Proposed Rulemaking. 
The Department of Health proposed 
amending Subpart 86-1 of Title 10 
NYCRR to collect thirty million dol-
lars annually for the Medical Indem-
nity Fund. See N.Y. Register October 
26, 2011.

Reduction to Statewide Base Price

Notice of Proposed Rulemaking. 
The Department of Health proposed 
amending section 86-1.16 of Title 10 
NYCRR to impose a reduction to the 
statewide base price as an interim 
measure. See N.Y. Register October 
26, 2011.

Medicaid Managed Care Programs

Notice of Proposed Rulemaking. 
The Department of Health proposed 
repealing Subparts 360-10, 360-11, 
sections 300.12, 360-6.7; and add-
ing new Subpart 360-10 to Title 18 
NYCRR to repeal old and outdated 
regulations and to consolidate all 
managed care regulations to make 
them consistent with statute. See N.Y. 
Register October 26, 2011.

Requirements Pertaining to the 
Investigation and Review of 
Serious Reportable Incidents and 
Abuse Allegations

Notice of Adoption. The Offi ce 
for People With Developmental Dis-
abilities amended Part 624 of Title 14 
NYCRR to reduce confl icts of inter-
est in the investigation and review 

ing sections 635-10.4, 635-10.5 and 
Subpart 635-12 of Title 14 NYCRR to 
establish Monthly Community Habil-
itation as a new HCBS waiver service. 
See N.Y. Register October 12, 2011.

Municipal Public Health Services 
Plan—Radioactive Material and 
Radiation Equipment

Notice of Emergency Rulemak-
ing. The Department of Health 
amended Part 40 of Title 10 NYCRR 
to establish funding for certifi ed 
counties to inspect radiation equip-
ment and the NYCDOHMH to con-
duct licensing and inspections. File 
Date: September 29, 2011. Effective 
Date: September 29, 2011. See N.Y. 
Register October 19, 2011.

Audits of Institutional Cost Reports 
(ICR)

Notice of Emergency Rulemak-
ing. The Department of Health 
amended Subpart 86-1 of Title 10 
NYCRR to impose a fee schedule on 
general hospitals related to the fi ling 
of ICRs suffi cient to cover the costs 
of auditing the ICRs. File Date: Oc-
tober 3, 2011. Effective Date: October 
3, 2011. See N.Y. Register October 19, 
2011.

Personal Care Services Program 
(PCSP) and Consumer Directed 
Personal Assistance Program 
(CDPAP)

Notice of Emergency Rulemak-
ing. The Department of Health 
amended sections 505.14 and 505.28 
of Title 18 NYCRR to establish defi -
nitions, criteria and requirements 
associated with the provision of con-
tinuous PC and continuous CDPA 
services. File Date: October 4, 2011. 
Effective Date: October 4, 2011. See 
N.Y. Register October 19, 2011.

Distributions from the Health Care 
Initiatives Pool for Poison Control 
Center Operations

Notice of Proposed Rulemaking. 
The Department of Health proposed 
amending section 68.6 of Title 10 
NYCRR to revise the methodology 
for distributing HCRA grant funding 
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children receiving services in groups 
in hospitals licensed by the Offi ce of 
Mental Health. File Date: October 26, 
2011. Effective Date: November 11, 
2011. See N.Y. Register November 16, 
2011.

Rates of Reimbursement—Hospitals 
Licensed by the Offi ce of Mental 
Health

Notice of Proposed Rulemaking. 
The Offi ce of Mental Health proposed 
a consensus rulemaking to amend 
Part 577 of Title 14 NYCRR to freeze 
rates of payments to freestanding 
psychiatric centers licensed under 
Mental Hygiene Law Article 31 effec-
tive January 1. 2012. See N.Y. Register 
November 16, 2011.

Chemical Analyses of Blood, Urine, 
Breath or Saliva for Alcoholic 
Content

Notice of Adoption. The Depart-
ment of Health amended Part 59 of 
Title 10 NYCRR to update technical 
standards for blood and breath alco-
hol testing conducted by law enforce-
ment. File Date: November 22, 2011. 
Effective Date: December 7, 2011. See 
N.Y. Register December 7, 2011.

NYS Newborn Screening Panel

Notice of Adoption. The Depart-
ment of Health amended section 69-
1.2 of Title 10 NYCRR to add severe 
Combined Immunodefi ciency (SCID) 
and eliminate testing for hyperam-
monemia/ornithinemia/citrullinemia 
(HHH). File Date: November 22, 2011. 
Effective Date: December 7, 2011. See 
N.Y. Register December 7, 2011.

Amendment to Limitations of 
Operating Certifi cates

Notice of Proposed Rulemaking. 
The Department of Health proposed 
amending section 401.2 of Title 10 
NYCRR to allow Public Health Law 
article 28 facilities to operate at sites 
not designated on their operating cer-
tifi cate during an emergency. See N.Y. 
Register December 7, 2011.

Methodology to Determine the 
Allowable Costs of Continuing 
Lease Arrangements

Notice of Proposed Rulemaking. 
The Offi ce for People With Develop-
mental Disabilities proposed amend-
ing sections 635-6.3 and 635-99 of 
Title 14 NYCRR to modify the meth-
od of determining allowable costs of 
continuing lease arrangements. See 
N.Y. Register November 9, 2011.

Requirements Pertaining to the 
Investigation and Review of 
Serious Reportable Incidents and 
Abuse Allegations

Notice of Proposed Rulemaking. 
The Offi ce for People With Develop-
mental Disabilities proposed a con-
sensus rulemaking to amend section 
624.5(c)(1)(iii) of Title 14 NYCRR to 
clarify the effective date of recently 
promulgated regulations. See N.Y. 
Register November 9, 2011.

Authority to Collect Pharmacy 
Acquisition Cost

Notice of Emergency Rulemak-
ing. The Department of Health 
amended section 505.3 of Title 18 
NYCRR to establish a requirement 
that each enrolled pharmacy report 
actual acquisition cost of a prescrip-
tion drug to the Department. File 
Date: October 27, 2011. Effective Date: 
October 27, 2011. See N.Y. Register 
November 16, 2011.

Clinic Treatment Programs

Emergency and Proposed Rule-
making. The Offi ce of Mental Health 
amended Part 599 of Title 14 NYCRR 
to clarify existing regulation and en-
able providers to seek reimbursement 
for certain services using State-only 
dollars. File Date: November 1, 2011. 
Effective Date: November 1, 2011. See 
N.Y. Register November 16, 2011.

Operation of Psychiatric Inpatient 
Units of General Hospitals

Notice of Adoption. The Offi ce 
of Mental Health amended section 
580.6(b)(4) of Title 14 NYCRR to 
prohibit commingling of adults and 

adding section 86-1.42 to Title 10 
NYCRR to deny additional reim-
bursement for hospital acquired con-
ditions. See N.Y. Register November 
2, 2011.

Medical Assistance Rates of 
Payment for Residential Treatment 
Facilities for Children and Youth

Notice of Adoption. The Offi ce 
of Mental Health Part amended 578 
of Title 14 NYCRR to amend reim-
bursement methodology for eligible 
pharmaceutical costs for RTFs and 
freeze rates of payments effective July 
1, 2011. File Date: October 17, 2011. 
Effective Date: November 2, 2011. See 
N.Y. Register November 2, 2011.

Carbon Monoxide Detector Use in 
Residential Programs

Notice of Adoption. The Offi ce 
of Mental Health Part amended Parts 
594 and 595 of Title 14 NYCRR to 
conform to non-discretionary statuto-
ry requirements regarding the use of 
carbon monoxide detectors in OMH-
licensed housing. File Date: October 
17, 2011. Effective Date: November 2, 
2011. See N.Y. Register November 2, 
2011.

Implementation of 1.1% Medicaid 
Fee Reductions for Operating 
Rates of Continuing Day Treatment 
Programs

Notice of Adoption. The Offi ce of 
Mental Health Part amended Part 588 
of Title 14 NYCRR to reduce rates for 
Continuing Day Treatment Programs 
consistent with the 2011-2012 enacted 
State Budget. File Date: October 17, 
2011. Effective Date: November 2, 
2011. See N.Y. Register November 2, 
2011.

Public Water Systems

Notice of Adoption. The Depart-
ment of Health amended Subpart 
5-1 of Title 10 NYCRR to incorporate 
mandatory regulations (Federal 
Ground Water Rule) to increase pro-
tection against microbial pathogens 
in ground water. File Date: October 
21, 2011. Effective Date: November 9, 
2011. See N.Y. Register November 9, 
2011.
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to provide the structure within which 
the NYS Medical Indemnity Fund 
will operate. File Date: December 
14, 2011. Effective Date: December 
14, 2011. See N.Y. Register January 4, 
2012. 

July 2011 Ambulatory Patient 
Groups (APGs) Payment 
Methodology

Notice of Adoption. The Depart-
ment of Health amended Subpart 
86-8 of Title 10 NYCRR to refi ne the 
APG payment methodology. File 
Date: December 20, 2011. Effective 
Date: January 4, 2012. See N.Y. Regis-
ter January 4, 2012. 

Visitation and Inspection of 
Facilities

Notice of Proposed Rulemaking. 
The Offi ce of Mental Health proposed 
adding Part 553 to Title 14 NYCRR 
to create a new updated part which 
refl ects the agency’s expectations re-
garding visitation and inspection of 
facilities. See N.Y. Register January 4, 
2012. 

Compiled by Francis J. Serbaro-
li. Mr. Serbaroli is a shareholder in 
the Health & FDA Business Group 
of Greenberg Traurig’s New York 
offi ce. He is the former Vice Chair-
man of the New York State Public 
Health Council, writes the “Health 
Law” column for the New York 
Law Journal, and is the Chair of the 
Health Law Section. The assistance 
of Whitney M. Phelps, Of Counsel, 
and Caroline B. Brancatella, Associ-
ate, of Greenberg Traurig’s Health 
and FDA Business Group in com-
piling this summary is gratefully 
acknowledged.

Limitation of New Enrollment to 
the Healthy NY High Deductible 
Plan Pursuant to Section 4326(g) of 
the Insurance Law

Notice of Emergency Rulemak-
ing. The Department of Financial 
Services added section 362-2.9 
(Regulation 171) to Title 11 NYCRR 
to mitigate large premium increases 
for current enrollees in Healthy NY 
by limiting new enrollees to the high 
deductible plan. File Date: December 
7, 2011. Effective Date: December 7, 
2011. See N.Y. Register December 28, 
2011. 

Provider Allocation of OPWDD 
Funding

Notice of Adoption. The Offi ce 
for People With Developmental Dis-
abilities amended sections 635-10.5, 
671.7 and 681.14 of Title 14 NYCRR to 
repeal a provision that restricts pro-
viders’ abilities to allocate revenues 
to administrative expense. File Date: 
December 12, 2011. Effective Date: 
December 28, 2011. See N.Y. Register 
December 28, 2011. 

Behavior Management—Modifying 
or Controlling Maladaptive or 
Inappropriate Behavior

Notice of Proposed Rulemaking. 
The Offi ce for People With Develop-
mental Disabilities proposed amend-
ing section 633.16; and amendment 
of Parts 81, 624, 633 and 681 of Title 
14 NYCRR to establish requirements 
for interventions used in the OPWDD 
system to modify or control maladap-
tive or inappropriate behavior. See 
N.Y. Register December 28, 2011. 

NYS Medical Indemnity Fund

Notice of Emergency Rulemak-
ing. The Department of Health 
amended Part 69 of Title 10 NYCRR 

Hospital Temporary Rate 
Adjustments

Notice of Emergency Rulemak-
ing. The Department of Health 
amended section 86-1.31 of Title 10 
NYCRR to no longer require that a 
merger, acquisition or consolidation 
needs to occur on or after the year 
the rate is based upon. File Date: 
November 23, 2011. Effective Date: 
November 23, 2011. See N.Y. Register 
December 14, 2011.

October 2011 Ambulatory 
Patient Groups (APGs) Payment 
Methodology

Notice of Proposed Rulemaking. 
The Department of Health proposed 
amending Subpart 86-8 of Title 10 
NYCRR to refi ne the APG payment 
methodology. See N.Y. Register De-
cember 14, 2011.

Medicaid Benefi t Limits for Enteral 
Formula, Prescription Footwear, 
and Compression Stockings

Notice of Emergency Rulemak-
ing. The Department of Health 
amended Parts 505 and 513 of Title 
18 NYCRR to impose benefi t limita-
tions on Medicaid coverage of enteral 
formula, prescription footwear, and 
compression stockings. File Date: 
December 2, 2011. Effective Date: 
December 2, 2011. See N.Y. Register 
December 21, 2011. 

Potentially Preventable Negative 
Outcomes

Notice of Emergency Rulemak-
ing. The Department of Health added 
section 86-1.42 to Title 10 NYCRR to 
deny additional reimbursement for 
hospital acquired conditions. File 
Date: December 6, 2011. Effective 
Date: December 6, 2011. See N.Y. Reg-
ister December 21, 2011. 
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2005 Medicaid rates, as a substantial-
ly changed institution with extensive 
renovation and new construction. The 
ALJ sustained the OMIG audit deter-
mination that the provider had im-
properly classifi ed various employee 
salaries and fringe benefi ts to various 
cost centers in the facility cost report, 
resulting in increased reimbursement 
through avoidance of ceilings and 
other limiting factors in the Medicaid 
rate calculation methodology. Disal-
lowance of costs not attributable to 
the cost reporting period, costs not 
related to services provided to Med-
icaid patients, certain capital costs 
under previous Article 28-A fi nancing 
and working capital interest on funds 
borrowed by the provider from funds 
in its own accounts without adequate 
documentation were sustained.

New York State Attorney General 
Press Releases

Compiled by Charles Z. Feldman

Pharmaceutical Pays New York 
$2.5 Million to Resolve Multi-State 
Anti-Kickback Investigation— 
5/4/2011—EMD Serono, Inc. was 
charged with paying health care 
professionals for activities such as 
attending advisory and consultancy 
meetings, speaking engagements, and 
charitable events for the purpose, at 
least in part, of inducing those pro-
fessionals to prescribe Rebif, a drug 
manufactured by EMD Serono. New 
York State netted $2.5 million from 
the settlement.

New York State Offi ce of the 
Medicaid Inspector General Update

Compiled by Marie A. Butchello

• Press Release—December 7, 
2011—following an investiga-
tion commenced by OMIG, a 
Washington Heights physician 
was convicted of Medicaid 
fraud for prescribing Human 

under Medicaid 
policy and pro-
cedures, the ALJ 
noted that the 
prescriber had 
not availed itself 
of such oppor-
tunity. Claims 
disallowed as 
billed in excess 

of prescribed quantity were partially 
affi rmed.  Disallowances also were 
affi rmed where the supervising phy-
sician was not identifi ed on prescrip-
tions written by physician’s assis-
tants, there was an improper refi ll of 
a prescription and/or the pharmacy 
billed for the wrong item.

The provider did not challenge 
the validity of the random sample 
nor the statistical sampling method-
ology in general. The provider did 
challenge the OMIG extrapolation 
methodology as inaccurate because 
the OMIG did not identify and offset 
underpayments. The ALJ held that 
the purpose of OMIG audits did not 
include identifi cation of underpay-
ments. The ALJ also rejected the 
argument that an uneven distribution 
by date in the audit disallowances 
invalidated the extrapolation over the 
four year audit period. The ALJ fur-
ther sustained the application of the 
midpoint extrapolation of the sample 
disallowance remaining following 
hearing to determine the restitution 
owed to the Medicaid program by the 
provider, rather than the low point 
of a selected statistical confi dence 
interval.

Odd Fellow & Rebekah Rehabil-
itation and Health Care Center, Inc. 
(DOH administrative hearing decision 
dated July 28, 2011, John Harris Terepka, 
Administrative Law Judge). This was an 
audit of the nursing home facility’s 
base year cost report for 2000-2001, 
applied in the calculation of the 2000-

New York State Department of 
Health OMIG Audit Decisions

Compiled by Eugene M. Laks 

SBV Pharmacy, Inc. (DOH ad-
ministrative hearing decision dated June 
24, 2011, James F. Horan, Administra-
tive Law Judge). The ALJ sustained 
recovery for Medicaid overpayments 
of claims paid for pharmacy services 
provided after the Medicaid benefi -
ciary had died. The pharmacist was 
unaware that the benefi ciary had 
died and engaged in no wrongdoing. 
The ALJ held, however, the payments 
must be returned by the pharmacy.

Dumont Masonic Home (DOH 
administrative hearing decision dated 
July 14, 2011, John Harris Terepka, Ad-
ministrative Law Judge). The ALJ sus-
tained the OMIG audit offset of the 
nursing home provider’s investment 
income from the sale of securities in 
Board restricted funds against inter-
est expenses claimed by the provider 
in determining reimbursable capital 
costs. The funds were not restricted 
by the donors. In addition, interest on 
working capital loans was disallowed 
as the facility had cash on hand to 
meet working capital needs without 
borrowing.

Niagara Pharmacy (DOH admin-
istrative hearing decision dated July 20, 
2011, John Harris Terepka, Administra-
tive Law Judge). The OMIG audited a 
sample of the pharmacy provider’s 
claims and extrapolated the disallow-
ance to the universe of claims over a 
four year period. The ALJ sustained 
disallowances because the prescrib-
ers’ Medicaid identifi cation num-
bers appearing on the claim form, 
including hospital identifi cation 
numbers, did not refl ect the correct 
identifi cation numbers of the actual 
prescribers. Regarding the potential 
for correction of submitted claims to 
refl ect the correct prescriber number 

New York State Fraud, Abuse and Com pliance 
Developments
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Section 6402 and Credible 
Allegations of Fraud, Sep-
tember 7, 2011. Topics include 
the possible suspension of all 
government payments under 
Medicaid pending resolution of 
allegations. This Webinar is still 
available on OMIG’s website. 

• OMIG Compliance Webinar 
#12: Preventing, Address-
ing, and Reporting Abuse 
and Neglect in the Care and 
Treatment of Individuals with 
Developmental Disabilities, 
July 15, 2011. Topics include the 
recently strengthened regula-
tory framework governing 
abuse prevention and reporting 
and the impacts on provider 
compliance programs. This 
Webinar is still available on 
OMIG’s website. Attorneys can 
earn CLE credit.

• OMIG Compliance Webinar 
#11: Medicaid and Dental Is-
sues, June 29, 2011. This Webi-
nar is still available on OMIG’s 
website. Attorneys can earn 
CLE credit.

• OMIG Compliance Webinar 
#10: Responding to Medicaid 
Inspector General Audits and 
Compliance Reviews of Home 
Health and Personal Care Ser-
vices: The Law, Regulation, and 
Process of Medicaid Audits, 
May 25, 2011. This Webinar is 
still available on OMIG’s web-
site. Attorneys can earn CLE 
credit.

Immunodefi ciency Virus (HIV) 
medications to his patients, 
although they did not have the 
virus, and billing the cost of the 
drugs to Medicaid.

• Press Release —December 1, 
2011 —Brooklyn Physician and 
Wife Indicted for Illegally Col-
lecting Medicaid —the physi-
cian and his wife allegedly 
lied on a Medicaid application 
enabling the wife to receive 
Medicaid health benefi ts. 
OMIG began its investigation 
following an anonymous tip on 
the Fraud Hotline.

• OMIG continues to issue peri-
odic Compliance Alerts. In July 
2011, OMIG issued two compli-
ance alerts to assist providers 
with Alert 2011-06, Effective-
ness Review Checklist, which 
details the types of documenta-
tion OMIG will expect to see 
during a compliance review. 
Alert 2011-07, Effectiveness 
Review Process, sets forth 
through its several exhibits the 
process a provider can expect 
when undergoing a compliance 
effectiveness review.

• OMIG Compliance Webinar 
#14: Certifi cation for 2012: 
What Every Provider Needs to 
Know About Changes to the 
OMIG Certifi cation Process, 
November 14, 2011. This Webi-
nar is still available on OMIG’s 
website.

• OMIG Compliance Webinar 
#13: The Federal Care Act 
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drug vendors.4  Drug compa-
nies and data miners asserted 
that the Vermont statute was a 
constraint on the commercial 
free speech of businesses—im-
peding on their right to gather 
and distribute information.

 Justice Kennedy stated that 
“speech in aid of pharmaceu-
tical marketing” is a form of 
expression protected by the 
Free Speech Clause of the 
First Amendment; this speech 
requires heightened judicial 
scrutiny.5  Justice Kennedy also 
noted that Vermont was incon-
sistent with its application of 
the statute. 

• A bit of humor: “I’ve never let 
my schooling interfere with my 
education.”6

Endnotes
1. Pub.L.111-148 and Pub.L.111-152 (March 

2010) (“ACA”).

2. Center for Medicare and Medicaid 
Services.

3. Sorrell v. IMS Health Inc., 564 US__, 131 
S.Ct. 2653, 180 L.Ed. 2d 544 (2011).

4. 131 S.Ct. at 2661.

5. Id. at 2659.

6. Mark Twain.
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ter has a total of $10 billion in 
direct funding for fi scal years 
2011 through 2019. If a test 
model proves successful the 
Secretary of Health and Human 
Services is allowed to expand, 
via rulemaking, the duration 
and scope of said model—in-
cluding implementation for all 
CHIP, Medicaid, and Medicare 
populations on a nationwide 
basis.

 In December 2011, the Innova-
tion Center’s inaugural group 
of Innovation Advisors (se-
lected from across the nation) 
is slated to start a six-month 
intensive orientation and ap-
plied research “journey.”

• In a six to three opinion by 
United States Supreme Court 
Justice Anthony Kennedy, 
“commercial speech” trumped 
health privacy.3 At issue, 
Vermont’s Prescription Confi -
dentiality Law enacted in 2007 
which restricted the noncon-
sensual sale, disclosure, and 
use of pharmacy records that 
reveal the prescribing practices 
of identifi ed physicians. The 
purpose of the law was to: 
safeguard the integrity of the 
doctor-patient relationship, 
protect medical privacy and 
confi dentiality, reduce medical 
costs, and deter harassment by 

Happy New Year! I trust you will 
fi nd the following items of interest:

• Effective January 2012, a new 
subpart G added to 42 CFR 
Part 401 implements section 
1874(e) of the Social Security 
Act—making Medicare data 
available to qualifi ed enti-
ties for the evaluation of the 
performance of providers and 
suppliers. Entitled “Availability 
of Medicare Data for Perfor-
mance Measurement,” the 
regulation outlines both how 
entities can become qualifi ed to 
access the data, and the neces-
sary steps that qualifi ed entities 
must take to protect the privacy 
of Medicare benefi ciaries. With 
a goal of increased provider 
transparency/supplier perfor-
mance and increased benefi -
ciary privacy, it is believed that 
this new Affordable Care Act1 

measurement tool will be an 
important driver in improved 
overall quality and reduced 
Medicare costs.  

• The CMS2 Center for Innova-
tion was established by the 
ACA to “test” innovative 
payment and care models that 
have the potential to lower 
health care costs for Medicare, 
Medicaid, and the Children’s 
Health Insurance Program 
(“CHIP”); the Innovation Cen-
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The exercise of such membership-derived governance 
authority has never required the licensure of a hospital 
member as an “established” operator under the laws of 
New York or any other state. This is because the gover-
nance rights of members involve areas of sponsor-level 
decision-making, not operational detail. Thus, unlicensed 
members have no authority over such key operational ar-
eas as formation of corporate policies, regulatory compli-
ance, standards of care, or medical staff credentialing. 

As discussed in detail below, the exercise of mem-
bership rights is often referred to as “passive” control 
exercised by a “passive parent” entity, as compared to the 
exercise of authority over a hospital that requires licen-
sure, often referred to as “active” control exercised by an 
“active parent” entity. 

The exercise of membership rights to protect funda-
mental sponsorship interests is especially important in 
the case of hospitals founded and sponsored as part of the 
healing ministry of the Roman Catholic Church. Those 
who use the name and property of the Church in support 
of a health care ministry are held canonically responsible 
for their stewardship.4 Generally speaking, it is the obliga-
tion of the canonically responsible person to protect and 
preserve the property of the Church, to ensure that the 
property of the Church is not sold, leased or encumbered 
without the required approvals, and to make certain that 
such property is used only for purposes that are conso-
nant with the religious beliefs of the Church.5 

Canon 1284 requires the responsible Church repre-
sentatives to “ensure that the ownership of ecclesiastical 
goods is safeguarded in ways which are valid in civil 
law.” The effectuation of this canonical duty through civil 
law governance control is necessary, of course, because 
only New York civil law is cognizable in our courts. The 
membership rights of the hospital’s religious sponsor are 
the manner by which the canonical responsibilities are 
safeguarded in civil law. 

For many years this model of sponsorship has coexist-
ed with the New York regulatory structure in what might 
be described as a constructive tension. From time to time 
the New York State Department of Health (DOH) and 
various special-interest advocacy groups have raised the 
question of whether the sponsoring members of hospitals 
hold and exercise operational control, thus requiring their 
establishment and licensure. This question was raised for 
the fi rst time in 1986 (as discussed in detail below) and 
now seems to have once again reared its head. 

Many general hospitals1 in New York participate in 
multi-provider health care delivery systems. These net-
works are usually coordinated by parent entities2 (often 
another not-for-profi t corporation) or natural persons 
(often a representative or representatives of a religious 
group or a similar organization) who are designated as 
the “member” or “members” of the network providers.3 

The role of a “member” of a not-for-profi t corporation 
is described in detail in Article 6 of the Not-for-Profi t Cor-
poration Law (NPCL). Members are similar to sharehold-
ers in business corporations. Thus, the “sole member” of 
a not-for-profi t corporation is in the position of someone 
who owns all the stock in a business corporation. Mem-
bers, like shareholders, may be divided into classes, each 
with specifi c rights and obligations. 

The NPCL provides members with an array of impor-
tant governance authorities, including the following:

• Election of the board (NPCL § 613[a]);

• Removal of the board with or without cause (NPCL 
§ 706[c]);

• Adoption, amendment or repeal of corporate by-
laws (NPCL § 602[b]);

• Amendment of the certifi cate of incorporation 
(NPCL § 802[a][1]);

• Election and removal of corporate offi cers with or 
without cause (NPCL § 713[b] and § 714[a]); 

• Approval of any encumbrance of personal property 
(NPCL § 506[d]);

• Approval of any plan of dissolution and distribu-
tion of assets (NPCL § 1002[a]);

• Approval of any disposition of all or substantially 
all corporate assets (NPCL § 510[a][1]); 

• Approval of any plan of consolidation or merger 
(NPCL § 903[a][2]).

The concept of one not-for-profi t corporation being 
designated as a “member” of another not-for-profi t cor-
poration, and exercising the governance authority given 
to members under the NPCL, has provided the founda-
tional legal basis and the structural building blocks for 
virtually all health care systems in the state of New York 
for at least the last 30 years. 

Active Parents in Passive Clothing?
Has the Mission-and-Philosophy Exception Swallowed 
the Active-Parent Rule?
By Robert H. Iseman
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(4) Approval of certifi cate of need applications fi led 
by or on behalf of the hospital;

(5) Approval of hospital debt necessary to fi nance the 
cost of compliance with operational or physical 
plant standards required by law;

(6) Approval of hospital contracts for management or 
for clinical services; and

(7) Approval of settlements of administrative pro-
ceedings or litigation to which the hospital is party, 
except approval by the members of a not-for-profi t 
corporation of settlements of litigation that exceed 
insurance coverage or any applicable self-insur-
ance fund.

The exercise of any of these powers transcends passive 
parent status and requires establishment and licensure of 
the parent entity.7

While passive control is based generally on the 
statutory rights of “members” under the NPCL, it also 
includes important elements of governance under the 
“mission-and-philosophy exception” found in Section 
405.1(d), which reads as follows:

(d) Nothing in subdivision (c) of this 
section shall require the establishment of 
any member of a not-for-profi t corpora-
tion, which operates a hospital, based 
upon such member’s reservation and 
exercise of the power to require that the 
hospital operate in conformance with the 
mission and philosophy of the hospital 
corporation.

The exception permits passive parent entities to exercise 
the active parent powers enumerated in Section 405.1(c) 
without Article 28 establishment and licensure as long as 
the passive parent corporation’s authority over an active 
power is limited to ensuring compliance with mission 
and philosophy. Through use of the mission-and-philos-
ophy exception, passive parent entities generally reserve 
to themselves the right to approve capital and operating 
budgets and strategic plans of hospitals, but solely for the 
purpose of ensuring compliance with “mission and phi-
losophy.”

Note that it is the statement of mission and philoso-
phy of the subsidiary hospital organization that is relevant 
here, although in most systems the mission and phi-
losophy statements of the subsidiary organizations are 
approved by the parent to ensure congruence with the 
parent entities’ own statement of mission and philosophy. 

The Regulatory History of Section 405.1(c) and 
(d)—A Trip Down Memory Lane

An adequate understanding of the active/passive 
parent rules and the consequences of the rules being 

As we begin the year 2012, the question of mem-
bership rights over hospitals is again on the mind of 
DOH as a result of certain perceived governance and 
quality-of-care problems that DOH links to the passive-
parent model. Speaking to the Public Health and Health 
Planning Council on November 17, 2011, DOH Deputy 
Commissioner Richard Cook made the following obser-
vations, as reported in the November 18, 2011, issue of 
Crain’s Health Pulse: 

“I am very troubled there are governance 
relationships in networks that do not 
come before this council,” Mr. Cook said. 
Most troubling? Passive parent relation-
ships, where the parent can name or re-
place board members of another institu-
tion, but have no power over such things 
as quality or budgets. As more facilities 
enter into partnerships, the issue will be-
come more important. “I’m challenged to 
believe passive parents provide transpar-
ency,” he said.

It is ironic that DOH’s concern seems focused on 
secular passive parents (not religiously sponsored sys-
tems) that in some instances have not exercised enough 
control over a licensed provider, while leaving the board 
of the sponsored, licensed entity with the impression that 
all authority rests with the passive parent. It is this confu-
sion over what authority rests where and the resultant 
inaction that seems to have attracted DOH’s attention. 

This article provides a historical account of the ac-
tive/passive parent rules, examines the current issues 
raised by DOH, and offers for consideration and debate 
certain remedial recommendations. 

The Regulatory Line Between Active and Passive 
Authority

Since January 1, 1989, the regulations of the Commis-
sioner of Health, found at 10 NYCRR Section 405.1(c) and 
(d),6 have defi ned the line between the “active” opera-
tional control of an acute care hospital, which requires 
Article 28 establishment and licensure, and the “passive” 
unlicensed but lawful exercise of sponsorship preroga-
tives as a “member” of a hospital corporation under the 
Not-for-Profi t Corporation Law. The list of active parent 
powers found in Section 405.1(c) is as follows:

(1) Appointment or dismissal of hospital manage-
ment-level employees and medical staff, except 
the election or removal of corporate offi cers by the 
members of a not-for-profi t corporation;

(2) Approval of hospital operating and capital 
budgets;

(3) Adoption or approval of hospital operating poli-
cies and procedures;
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Council on January 27, 1988, the proposed regulations, 
if adopted, would make it impossible for Catholic health 
care providers to fulfi ll their obligations under Canon 
Law. 

For Catholic health care providers, the draft regula-
tions presented the classic Hobson’s choice: they could 
either relinquish or limit their membership rights, and 
thus fail to safeguard Church property as required under 
canon 1284, or subject themselves to the jurisdiction of 
DOH, thus resulting in an impractical and perhaps un-
constitutional entanglement with the State. It was noted 
that some dispositions of Church property being used in 
the operation of hospitals required the approval of the 
Holy See. Although somewhat “tongue in cheek,” some 
asked whether DOH believed that its regulatory control 
should or could extend to the Vatican! 

The legal questions also arose in a very practical 
context. At the time, the Roman Catholic Church spon-
sored about 12% of the acute care capacity in the state of 
New York.12 Looming over the dispute, therefore, was the 
possibility that the Church, if confronted with an unten-
able and hostile regulatory scheme inconsistent with its 
values, might elect to withdraw from health care sponsor-
ship in New York. This would have produced calamitous 
results, especially for the poor and underserved. 

The Grand Compromise
These factors resulted in everyone’s recognizing the 

virtue of compromise. Attention turned to two questions: 
(1) What authority could be exercised by the religious 
sponsor without crossing the line into the operations? and 
(2) What was the minimal civil law authority required 
to meet the requirements of Canon Law? Face-to-face 
negotiations began in late 1987. DOH was represented by 
then-Deputy Commissioner Raymond Sweeney and then-
General Counsel Peter Millock. The author and Monsi-
gnor John Alesandro, a civil and canon lawyer, met with 
DOH on behalf of the New York State Catholic Health 
Care Council. 

We argued that DOH could not impair by regulation 
the statutory rights of members under the Not-for-Profi t 
Corporation Law. The author referred to the exercise of 
these statutory rights as “passive” authority because none 
of them involved direct operational control. We agreed 
that passive authority would not include the powers 
which eventually were listed in Section 405.1(c) as being 
indicative of so-called “active parent” status.13 This com-
promise was based on Monsignor Alesandro’s opinion 
that they were not canonically required, and because 
there was no impingement on the authority of members. 

Monsignor Alesandro was concerned, however, that 
the passive-parent authority based upon the statutory 
rights of members was not suffi cient to fulfi ll a religious 
sponsor’s canonical obligations because it did not permit 
the religious sponsor to have any control over the deploy-

changed requires a review of the history and purpose of 
Section 405.1(c) and (d). This review is both analytical 
and historical, based on the author’s engagement by the 
New York State Catholic Health Care Council, in 1987, 
to respond to DOH’s concerns that New York hospitals 
were being unlawfully “operated” by unlicensed repre-
sentatives of the Roman Catholic Church. 

The history begins8 with the work in the 1970s of a 
Roman Catholic priest, Father Adam Maida (now Cardi-
nal Maida), who at the time was serving as Vice Chancel-
lor and General Counsel of the Diocese of Pittsburgh.9 
Both a civil lawyer and a canon lawyer, Father Maida 
wrote and lectured frequently on the canonical respon-
sibilities of the sponsors of Roman Catholic health care 
facilities.10 He emphasized the need for the canonically 
responsible representative of the Church to maintain 
adequate civil law control (through reserved civil law 
governance authority) to ensure that their sponsored 
ministry meets the requirements of the Church as ex-
pressed in Canon Law. Father Maida warned that a reli-
gious sponsor violates the Canon Law of the Church and 
is subject to Church sanction if it permits a hospital to 
conduct its affairs in a manner inconsistent with Church 
teaching or fails to reserve suffi cient civil law authority 
to meet its canonical obligations.11 

Religious sponsors all across the country, including 
those in New York, heeded Father Maida’s admoni-
tions. They reserved to themselves as “members” of 
their sponsored hospitals suffi cient civil law authority to 
enable them to meet their canonical responsibilities. The 
membership designation and the reserved powers were 
included in the hospitals’ certifi cates of incorporation 
and bylaws. 

The reserved authority often went beyond the strict 
statutory rights of members and included approval of 
budgets and strategic plans. As a practical matter, how-
ever, the members did not conduct an in-depth, line-by-
line review and exercised this authority at a conceptual 
level to ensure consistency with mission and philosophy. 

By the mid-1980s DOH had become aware of this 
practice and raised the question of whether the reser-
vation of civil law authority to the religious sponsors 
resulted in the unlicensed operation of the sponsored 
hospital. Some of DOH’s concerns were refl ected in 
proposed regulations, published in the spring of 1987, 
which were part of a broader attempt to strengthen code 
enforcement. Among other things, the regulations would 
have permitted DOH to review and approve a hospital’s 
corporate bylaws. DOH also announced informally its 
intention to conduct a survey to determine the identity of 
any designated “members” of hospital corporations and 
the nature and extent of the reserved authority exercised 
by the members. As representatives of the Catholic Con-
ference (Monsignor John Alesandro, Richard McDevitt, 
and the author) argued in testimony before the Codes 
Committee of the State Hospital Review and Planning 
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language used in the statute), but would not have the 
right to “select” or “appoint” the CEO. 

The following is a list of the original passive-parent 
powers that was confi rmed by the author in correspon-
dence with DOH: 

(a) approve the statement of mission and philosophy 
adopted by the hospital corporation;

(b) require that the corporation operate in confor-
mance with its mission and philosophy;

(c) elect corporate offi cers through a vote of the 
membership of the corporation (Note that the 
reservation of the authority must be limited to 
the “election” of the offi cers and must not extend 
to “appointment”);

(d) remove corporate offi cers, with or without cause;

(e) approve amendments to the corporation’s certifi -
cate of incorporation;

(f) approve any plan of merger or consolidation;

(g) adopt corporate bylaws;

(h) approve amendments to corporate bylaws;

(i) elect directors;

(j) remove directors, with or without cause;

(k) approve mortgages or pledges of corporate per-
sonal property, except when such mortgages or 
pledges are necessary to fi nance compliance with 
operational or physical plant standards required 
by law;

(l) approve the disposition of all or substantially 
all of the assets of the corporation by two-thirds 
vote of the membership;

(m) approve any plan of dissolution and distribution 
of assets;

(n) approve any gift, sale, lease or encumbrance of 
the assets of the corporation in excess of a pre-
scribed amount.

Incident to the exchange of correspondence defi n-
ing the agreed-upon list, we also agreed, as a courtesy, to 
send copies of the organizational documents of newly cre-
ated passive parent entities and their subsidiary organiza-
tions to DOH for informational review. Over the years, 
this resulted in some fi ne-tuning of the list of passive-
parent authority. 

Defi ning and Addressing the Problem—
If There Is One

The wholesale review of the active/passive parent 
rules is unnecessary and imprudent. New York is the only 
state (with the possible exception of Maine) that regulates 

ment of Church resources through operating and capital 
budgets and strategic plans. This concern resulted in the 
“mission-and-philosophy exception,” now found in Sec-
tion 405.1(d). The intent was to ensure that the budgets 
and strategic plans of the religiously sponsored hospital 
corporations refl ected the allotment of adequate re-
sources for care of the poor and underserved and that the 
budgets refl ected a responsible and faithful stewardship 
of Church property.14 

In drafting the mission-and-philosophy exception, 
there was recognition of the obvious—that the excep-
tion was broad and, if abused, could result in the passive 
parent’s exercising active-parent control over budgets, 
strategic plans, and other powers limited to “active par-
ents” under § 405.1(c). The intent of the exception was to 
permit the religious sponsors to exercise limited author-
ity in areas otherwise requiring licensure, for the sole 
purpose of meeting their canonical obligations, and based 
on the assumption that the power could be justifi ed in a 
specifi c situation by mission protection. We agreed that if 
any concerns arose in this area, the statements of mission 
and philosophy would be made available for review by 
DOH upon request and we would meet to discuss any 
problem that might arise. 

Another compromise was struck over the need for 
the religious sponsor to approve certain large expendi-
tures of money and the incurrence of debt. Here, it was 
agreed that the religious sponsor could approve the 
transfer or encumbrance of property and/or the incur-
rence of debt unless the expenditure was required to meet 
applicable legal requirements for licensed operation; or in 
the words of the regulation, the passive parent could not 
exercise the authority to approve expenditures required 
“to fi nance the cost of compliance with operational or 
physical plant standards required by law.” Thus, the pas-
sive parent could not refuse to permit the expenditure of 
money needed to maintain regulatory compliance, but 
would be permitted to approve expenditures and debts 
not so required.

Finally, we discussed the authority to approve the 
settlement of claims and litigation. We agreed that this 
would be the sole province of the licensed operator 
unless the settlement was not covered by insurance or 
exceeded coverage. In such cases passive-parent approval 
would be permitted because the payment of the unin-
sured or excess claim would implicate Church property. 

During the next several years there was an exchange 
of correspondence between the undersigned and DOH 
which resulted in an “agreed upon” list of reserved 
passive-parent authority. The articulation of the passive-
parent powers was negotiated and expressed in meticu-
lous detail. For example, following the principle that the 
passive-parent powers generally would be limited to 
those statutory authorities given to members under the 
Not-for-Profi t Corporation Law, the passive parent had 
the right to “elect” the chief executive offi cer (the precise 
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the scope of the statement of mission and philosophy is 
directly related to the breadth of the parent’s approval 
authority. 

Second, a defi nition of the term “mission and philoso-
phy” could be included in the regulations to be certain 
that such a statement is focused on sponsor-level preroga-
tives and not operational detail. Ensuring that the state-
ments of mission and philosophy meet such defi nitions 
and are available for review by DOH would help limit 
and curb any unlawful intrusion into the budgetary or 
strategic planning process or other areas of operational 
control. 

Third, the regulation could be amended to clarify 
that mission-and-philosophy approvals do not extend to 
portions of the budget or strategic plan that are required 
“to fi nance the cost of compliance with operational or 
physical plant standards required by law.” This language, 
which presently defi nes the right of the sponsor with 
respect to the incurrence of debt (see § 405.1[c][5]) would 
thus be applied to the application of the mission-and-
philosophy exception. 

Taking these three changes into account, an amended 
version of Section 405.1(c) and (d) might read as follows: 

 (d) Nothing in subdivision (c) of this 
section shall require the establishment of 
any member of a not-for-profi t corpora-
tion, which operates a hospital, based 
upon such member’s reservation and 
exercise of the power to require that the 
hospital operate in conformance with 
the written statement of mission and 
philosophy of the hospital corporation, 
provided that acts necessary to fi nance 
the cost of compliance with operational 
or physical plant standards required by 
the Public Health Law for the delivery of 
patient care services may not be subject 
to such approval. For the purposes of this 
section, the written statement of mission 
and philosophy of a hospital corporation 
means a statement of the hospital’s core 
purposes, key values and beliefs, and 
an explanation of how such purposes, 
values and beliefs will be achieved. Such 
statements shall be available for review 
by DOH upon request.

Conclusion
The role of members is sponsoring but not operating 

hospitals and health care delivery systems in New York. 
The sponsorship role, which generally is unregulated in 
other states, can be accommodated without heavy-hand-
ed regulatory intrusion and in a manner that preserves 
both the prerogative of members and the nondelegable 
authority of the established, licensed operator.

strictly the governance relationship between hospital 
sponsors exercising membership rights and the licensed 
hospital entity itself. The simple but important question 
is, why is the exercise of member authority a problem in 
New York but not in other states? 

There is no evidence to suggest that any of the 
perceived operational problems identifi ed by DOH are 
in any way connected to, let alone caused by, the passive-
parent structure. The law clearly requires the governing 
body and management of a hospital to be solely respon-
sible for quality of care and regulatory compliance. DOH 
has many enforcement options to address situations in 
which hospital boards and management are not fulfi lling 
their legal responsibilities. 

The canonical rules applicable to Roman Catholic 
health care providers have not changed since the approv-
al of Section 405.1(c) and (d). There is simply no reason 
for DOH to take any action that would result in reliv-
ing the public policy dispute of the 1980s that led to the 
active/passive parent rules. Generally speaking, Section 
405.1(c) and (d) have worked well since 1989. There is no 
need to even consider any substantial change, especially 
when some fi ne-tuning would suffi ce. 

Based upon recent discussions with DOH, it appears 
that the specifi c concern is with the implementation of 
the mission-and-philosophy exception and its relation-
ship to the approval of capital and operating budgets 
and strategic plans. While the fundamental need for the 
mission-and-philosophy exception remains the same 
under Canon Law today as it did in 1989, some minor 
adjustments in DOH’s own policies and procedures and 
clarifying amendments are all that is required. 

The transparency in governance sought by DOH 
is easily achieved without any statutory or regulatory 
change. There is no mystery about the identity of the 
members who hold the passive authority. The member 
designation and delegation of governance authority are 
found in the hospital’s certifi cate of incorporation (a pub-
lic document) and bylaws (not a public document, but 
subject to DOH’s inspection). 

DOH’s concerns about the breadth of the mission-
and-philosophy exception can be addressed in the con-
text of the existing language found in 405.1(d), together 
with some clarifi cations that refl ect the intent of the 
parties in the negotiations leading up to Section 405.1(c) 
and (d). First, DOH has a number of remedies within 
the existing regulatory language. A point overlooked 
frequently is that the statement of mission and philoso-
phy limiting the approval authority of the parent is the 
statement of mission and philosophy of the licensed hos-
pital. This is a statement of the licensed entity available 
for review by DOH. As a clarifi cation to the regulatory 
language, DOH could require that hospital statements of 
mission and philosophy be in writing and be made avail-
able for inspection by DOH. This is appropriate because 
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(d)(1) Except as provided in section 405.3 of this 
Title, the governing authority or operator may not 
contract for management services with a party which 
has not received establishment approval.

(2) The criteria set forth in this paragraph shall be 
used in determining whether there has been an 
improper delegation to the management consul-
tant by the governing authority or operator of its 
responsibilities:

(i) authority to hire or fi re the administrator or 
other key management employees;

(ii) maintenance and control of the books and 
records;

(iii) authority over the disposition of assets 
and the incurring of liabilities on behalf of the 
facility.…

8. Additional historical information may be found in “The Catholic 
Church and Health Care Public Policy in New York State 1924-
2004” by Jack Balinsky, at pp. 99-101 (http://www.nyscatholic.
org/admin/news/document/ issues_840 HealthCareComplete.
pdf).

9. Father Maida subsequently became Bishop of the Diocese of Green 
Bay, Wisconsin, Archbishop of Detroit, and a Cardinal in the 
Church.

10. The writings of Father Maida include Ownership, Control and 
Sponsorship of Catholic Institutions (1975) and Church Property, 
Church Finances and Church Related Corporations, a Canon Law 
Handbook.

11. This includes the content of the Ethical and Religious Directives 
for Catholic Health Services (“ERDs”). While the ERDs often 
prompt highly charged discussion of proscribed medical 
procedures such as abortion and sterilization, they contain the 
teachings of the Church specifi cally applicable to health care 
providers in numerous other areas, such as care of the poor and 
the underserved, social justice for workers, and decision-making at 
the end of life. 

12. And a much greater percentage if the overall delivery system, 
D&T center, long-term care, home care and hospice were taken 
into account.

13. Recognized by all but left as an open issue was the possibility 
that the passive-parent powers of the members could be used 
to indirectly operate the hospital. The obvious example is the 
member’s exercising or threatening to exercise the right to remove 
trustees or directors who did not follow the member’s direction in 
areas reserved for the licensed operator.

14. While the mission-and-philosophy exception was negotiated on 
behalf of the religious sponsors, we all recognized and agreed 
that the principles of fairness and constitutional law required that 
the exception be made available to all members of not-for-profi t 
corporations, secular and sectarian alike. 

Robert H. Iseman is the founding partner of Iseman, 
Cunningham, Riester & Hyde, LLP, and has represented 
institutional and individual health care providers and 
health care insurers for more than 35 years.

Endnotes
1. Acute care facilities as defi ned in Public Health Law § 2801(10).

2. The parent entity fulfi lls a number of important functions. These 
include organizing the network providers into an effi cient and 
accessible continuum of care responsive to community needs; 
collaborating in areas designed to conserve resources, such as 
joint purchasing; improving access to capital through obligated 
group fi nancing (if required approvals are obtained); facilitating 
clinical integration and the use of best practices; sharing resources; 
refl ecting common mission, philosophy, values and purpose; 
and, if there is suffi cient integration to meet applicable antitrust 
standards (as either a single economic entity under the Copperweld 
doctrine or as a properly integrated joint venture), contracting 
jointly with payors and self-insured businesses. The principles 
underlying health care reform, which are based largely on 
paying global fees for demonstrated value rather than separate 
fees for service, and the advent of so-called Accountable Care 
Organizations (ACOs) make the functioning of such networks 
indispensible in today’s health care environment. 

3. It is also common for the parent entities to themselves have 
designated members. Such a member of the member becomes 
a “grandparent” of the network provider. Such members of 
the parent entity are generally the ultimate sponsor or the 
representatives of the ultimate sponsor of the network.

4. The accountable person is referred to in Canon Law as the 
responsible “Public Juridic Person.” See canon 116. Sometimes the 
Public Juridic Person is an individual, such as a diocesan bishop, 
and sometimes a group or an entity, such as a congregation of 
Religious women. 

5. These obligations are founded in canons 1276, 1284 and 1290-
98, among others. The responsibilities of the diocesan bishop to 
safeguard all ecclesiastical property is far-reaching, governed 
not only by canon 1284 but by all the canons dealing with the 
administration of ecclesiastical property (cc. 1273-1289) and those 
setting forth special rules for the alienation of property (cc. 1290-
1298). Canon 1276 provides:

§1. It is for the ordinary to exercise careful vigilance 
over the administration of all the goods which 
belong to public juridic persons subject to him, 
without prejudice to legitimate titles which attribute 
more signifi cant rights to him.

§2. With due regard for rights, legitimate customs 
and circumstances, ordinaries are to take care of the 
ordering of the entire matter of the administration 
of ecclesiastical goods by issuing special instructions 
within the limits of universal and particular law.

6. The rules found in Part 405, including the active/passive parent 
rules, apply only to acute care facilities but have been applied 
by analogy to nursing homes, other entities falling within the 
defi nition of the term “hospital,” and other providers whose 
regulatory structure is silent on the subject. Other categories 
of providers, such as home health care, have not applied these 
rules by analogy because Public Health Law Article 36 has long 
followed its own concept of “controlling person.” See 10 NYCRR § 
760.1(c) for CHHAs and 10 NYCRR § 765-1.1(c) for LHCSAs. 

7. Passive parent entities that avoid licensed active parent 
status under the list of powers found in § 405.1(c) must also 
concern themselves with the rules requiring DOH approval of 
management contracts. Section 600.9(d) of the Commissioner’s 
regulations requires approval of any contract that delegates any of 
the following functions to a management contractor: 
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fathered from non-grandfathered plans, and ERISA from 
non-ERISA plans. 

A. Self-Insured vs. Fully Insured

There are two main ways employers can structure 
their health plans, and the legal consequences of this 
choice are signifi cant. In a “fully insured” plan, the 
employer pays regular premiums to a health insurance 
company, which in turn assumes the risk of paying the 
bills when enrollees utilize health services. In a “self-
insured” plan, by contrast, the employer or union itself 
is responsible to pay the bills when enrollees get sick. 
Employers who opt for self-insured plans, though, usually 
hire insurance companies to administer the plan (e.g., cre-
ating coverage rules, reviewing claims, handling member 
services inquires, and negotiating prices with network 
providers). In New York, roughly 45% of those enrolled 
in work-based insurance are in self-insured plans and the 
remaining 55% are in fully insured plans. 3

”[N]early all of New York’s commercially 
insured citizens, more than 10 million 
people, now have new rights when they 
disagree with their health plans.”

Since patients are interacting with an insurance com-
pany in either type of plan, as well as carrying insurance 
cards with insurance company corporate brands (e.g., 
United, Aetna, etc.), employees rarely know whether 
they are enrolled in a self-insured or fully insured plan. A 
patient’s summary plan description or certifi cate of cover-
age will disclose whether her plan is self-insured or fully 
insured, and employers must provide these documents to 
health plan enrollees free of charge.4 As a general rule of 
thumb, fully insured plans are more common at smaller 
employers, while self-insured plans are more common at 
larger fi rms with employees in several states: In New York 
more than 80% of those covered through fi rms with fewer 
than 50 employees are in fully insured plans, while more 
than 70% at fi rms with more than 1,000 employees are 
in self-insured plans.5 Ordinarily, the employer’s human 
resources department will know whether the plan is fully  
or self-insured.

The distinction between self-insured and fully insured 
plans is important because of the effects of the Employee 
Retirement Income Security Act of 1974 (“ERISA”). ERISA 
applies to all employer- and union-sponsored plans 
(whether self- or fully insured) other than those provided 
through government or church employers. For plans 

Introduction
Patients in New York have long had the right to 

appeal when they disagree with their health plans. The 
Patient Protection and Affordable Care Act (the “ACA” 
or “federal health reform”) strenghthens and expands 
those protections. It requires plans to allow patients to 
appeal adverse plan decisions, and it roughly doubles 
the number of New Yorkers with the right to external 
review. The ACA also encourages states to strenghthen 
their own external review laws, which New York did this 
past summer. After these changes to federal and state law, 
nearly all of New York’s commercially insured citizens, 
more than 10 million people,1 now have new rights when 
they disagree with their health plans. Though procedural 
in nature, these rights are critical. Far less expensive and 
time-consuming than court proceedings, these protec-
tions allow patients access to life-saving treatments and 
prevent families from being forced into bankruptcy after 
their insurers deny expensive claims. While many aspects 
of the ACA become effective in 2014, these safeguards are 
already in place. This article is designed as a reference for 
advocates seeking to acquaint themselves with this new 
landscape of procedural protections. 

A commercially insured patient’s appeal rights vary 
depending on the answers to three questions: (1) Is the 
patient enrolled in a self-insured plan or a fully insured 
plan? (2) Is the patient’s plan grandfathered? and (3) 
Is the patient’s plan covered by ERISA? Part I of this 
article explains how to answer these three questions and 
provides some background as to why they are impor-
tant. The fi rst of these questions—self-insured vs. fully 
insured—is the most important. Part II of this article 
describes in detail the appeal rights of patients enrolled in 
self-insured plans, and Part III does the same for the fully 
insured context. The last sections of each of these two 
Parts discuss the signifi cance of a plan’s grandfathered 
and/or non-ERISA status. Part IV provides a full-page 
chart synthesizing the most important information from 
the article. 

I. Identifying the Type of Plan, and Why It 
Matters

This article describes the appeal rights of the roughly 
60% of New York’s nonelderly population who are cov-
ered by employer- or union-sponsored insurance, as well 
as the roughly 4% who purchase commercial coverage 
directly as individuals or families.2 Within this com-
mercially insured group, though, there are many types 
of health plans. Sections I.A through I.C explain how to 
distinguish self-insured from fully insured plans, grand-
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The ACA appeal provisions and their implementing 
regulations build on the ERISA Regulations and make 
them applicable to all non-grandfathered health plans, 
whether covered by ERISA or not.17 This means that a 
plan’s non-ERISA status will only affect patients’ appeal 
rights if that plan is also grandfathered and thus not sub-
ject to this aspect of the ACA. For that reason non-ERISA 
plans are discussed below together with grandfathered 
plans in Sections II.F and III.F. 

II. Self-Insured Plans
Part II describes the procedural protections available 

to patients enrolled in self-insured plans when they dis-
agree with their health plan, with a focus on non-grand-
fathered ERISA plans. Section II.A starts with identifying 
the laws applicable to self-insured plans. The next three 
sections outline the most fundamental protections now 
enjoyed by patients. Section II.B describes the system of 
internal appeals, Section II.C discusses external review, 
and Section II.D highlights a patient’s rights to adequate 
notice and information throughout these processes. Sec-
tion II.E briefl y discusses judicial review. Section II.F then 
explores the availability of these procedures in grandfa-
thered and/or non-ERISA plans. 

A. What Laws Apply to Self-Insured Plans?

The ACA did not amend ERISA’s preemption provi-
sions, therefore self-insured ERISA plans are still exempt 
from state law. The ACA, though, provides far more 
substantive protections than federal law had previously 
contained. For example, most self-insured plans are now 
required to cover preventive services with no cost-shar-
ing,18 allow dependents under 26 years old to stay on a 
parent’s coverage,19 and provide at least partial cover-
age for out-of-network emergency care.20 The ACA also 
precludes most plans from enforcing pre-existing condi-
tion exclusions against minors,21 as well as from imposing 
lifetime caps or unreasonably low annual caps on essen-
tial benefi ts.22 Plans are also still required to follow their 
own written rules, both substantive and procedural, and 
many appeals are won because plans fail to follow their 
own rules. 

From a procedural perspective, the ACA requires 
self-insured plans to allow patients to appeal coverage 
determinations both internally to plan employees, and 
externally to neutral external reviewers.23 The relevant 
regulatory bodies—the Department of Labor (“DOL”), 
the Department of Health and Human Services (“HHS”), 
and the Internal Revenue Service (“IRS”)—jointly issued 
regulations on July 23, 2010, which they later amended 
on June 24, 2011, outlining these procedural protections 
in detail (the “New ACA Appeals Regulations” or “ACA 
Regulations”).24 The rest of Section II is dedicated to 
describing how the New ACA Appeals Regulations affect 
the rights of New Yorkers enrolled in self-insured ERISA 
plans.

within ERISA’s purview (“ERISA plans”), the self-insured 
variety is exempted from state law by ERISA’s preemp-
tion provision.6 ERISA’s savings clause then explicitly 
preserves the right of states to regulate the insurance 
industry, and thus the insurance products purchased by 
fully insured ERISA plans.7 This leaves a legal framework 
where self-insured ERISA plans are only subject to federal 
law, while fully insured plans are subject to both federal 
and state law.8 In cases of confl ict between federal and 
state law, the aspects of each law that are most protective 
of the patient usually apply.9 

B. Grandfathered vs. Non-Grandfathered
A grandfathered plan is one that existed on March 

23, 2010—the date of passage of the ACA—and has not 
changed substantially since then.10 During President 
Obama’s push for health reform, he often promised that 
Americans who liked their current health insurance could 
keep it; grandfathered plans are the result of that prom-
ise. When a plan makes substantial changes, for instance 
to co-pays or deductibles, it loses its grandfathered status. 
The federal government predicts that many large em-
ployer plans will maintain grandfathered status for some 
time, while the plans of small businesses are more likely 
to become non-grandfathered over the next few years.11 

To keep patients informed, any grandfathered plan 
must disclose its grandfathered status in all materials 
describing benefi ts.12 A plan’s grandfathered status is 
important because grandfathered plans are exempt from 
many aspects of the ACA, including the ACA provisions 
regarding appeals of health plan benefi t decisions.13 New 
York State’s appeal laws apply to grandfathered plans, 
making the grandfathered distinction particularly im-
portant with regard to self-insured plans, which are not 
subject to state law. The effects of a plan’s grandfathered 
status on a patient’s appeal rights are further discussed in 
Sections II.F and III.F. 

C. ERISA vs. Non-ERISA
ERISA is a federal law that applies to all employer- 

and union-sponsored health plans other than those 
provided by government or church employers (“ERISA 
plans”).14 ERISA does not apply to plans purchased on 
the individual market, or to plans offered to New York 
State, county, or city employees, retirees and dependents. 
Non-ERISA plans are relatively common; at least two 
million New Yorkers are enrolled in New York’s two big-
gest government employer plans—the New York State 
Health Insurance Program and the New York City Health 
Benefi ts Program—and another several hundred thou-
sand purchase plans on the individual market.15 Besides 
ERISA’s preemption provision, ERISA is also important 
because of a set of regulations promulgated about a 
decade ago that require ERISA plans to follow their own 
written rules and to establish reasonable claims and inter-
nal appeals procedures (hereinafter “Old ERISA Appeals 
Regulations” or “ERISA Regulations”).16 These regula-
tions apply to ERISA plans but not to non-ERISA plans.
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B. Internal Appeals in Self-Insured ERISA Plans

1. Who Decides Internal Appeals? Based on What 
Factors?

Internal appeals are the 
fi rst layer of procedural protec-
tion for patients who want to 
dispute health plans decisions. 
These appeals are decided by 
health plan employees, but 
federal law provides for a mini-
mum level of independence. 
For example, the appeal deci-
sion-maker cannot be the same 
person or a subordinate of the 
person who handled the initial 
denial, and the decision-maker 
cannot afford deference to the 
initial denial.25 Further, plans 
are barred from hiring, compen-
sating, terminating, or promot-
ing employees based on their 
propensity to uphold denials.26 
If the decision involves medical 
judgment, then the decision-
maker must consult a medical 
professional with training or 
experience in the relevant fi eld.27 

Internal appeals are decided based on the plan’s 
internal rules and any applicable laws, so it will be dif-
fi cult, for example, to argue in an internal appeal that a 
plan’s medical guidelines are defi cient. Internal appeals 
may not seem so appealing—contesting a plan’s applica-
tion of its own rules to its own employee—but nonethe-
less many internal appeals result in the plan overturning 
itself.28 

2. Timelines and Scope

Self-insured ERISA plans must allow patients at least 
180 days within which to fi le an internal appeal of any 
“adverse benefi t determination.”29 This is not new; the 
Old ERISA Appeals Regulations long gave patients this 
right, and defi ned an adverse benefi t determination as a 
“denial, reduction, termination, or failure to make pay-
ment (in whole or in part) for a benefi t,” whether on the 
basis of eligibility for membership in the plan, utilization 
review, or otherwise.30 The New ACA Appeals Regula-
tions build on this old system and add that plans must 
allow appeals of rescissions, whether or not they have 
any effect on a current benefi t payment. 31 Patients thus 
do not have a right to appeal absolutely any plan deci-
sion, but many of the most important decisions, includ-
ing any that affect benefi t payments, will be subject to 
internal appeal. 

 Patients may appoint a representative to pursue an 
appeal on their behalf, and after the patient or advocate 
gathers all the information and lodges an internal appeal, 
the plan typically has 60 days to answer.32 Some plans 
also allow second-level internal appeals, but they are not 
legally required to do so. 

There are two special situations that give rise to 
unique rules: urgent care and concurrent care. In an 
urgent care situation—where, in the opinion of the at-
tending provider, a delay could seriously jeopardize the 
life, health, or recovery of the patient or would subject the 
patient to severe pain—the plan must answer the appeal 
“as soon as possible” but not later than 72 hours after 
receiving the appeal.33 In these situations the patient also 
has a right to fi le an appeal orally.34 In a concurrent care 
situation—where the plan pre-approves a patient for a 
course of treatment for a specifi c period of time or a set 
number of treatments, but then later issues a denial before 
that course of treatment is completed—the patient has a 
right to continued care while the appeal is pending.35 As 
described below, these two special situations also create 
special rights with regard to external review.

C. External Review in Self-Insured Plans

1. Who Decides on External Review? Based on 
What Factors?

With passage and imple-
mentation of the ACA, self-
insured plans are now required 
for the fi rst time to offer external 
review. Unlike internal appeals, 
external reviews are decided by 
accredited “independent review 
organizations” (“IROs”), com-
panies that employ personnel 
with the requisite expertise to 
resolve these disputes. For self-
insured ERISA plans, these IROs 
operate under contract with 
the plan itself,36 but this is still 
considered a more neutral forum 
than an internal appeal, where a 
health plan employee serves as 
adjudicator. 

Importantly, IROs are 
required to consider current 
research on evidence-based 
practice guidelines, nationally 
accepted clinical standards, and 
peer-reviewed medical literature, in addition to the health 
plan’s internal rules.37 This openness on medical stan-
dards, the reviewer’s medical expertise, and the fact that 
the decision-maker is not employed by the plan combine 
to make external review an attractive venue for adjudica-
tion from a patient’s perspective.

Internal Appeals
Self-Insured Plans
(non-grandfathered)

• Appeal decided 
by health plan 
employee.

• Available to dis-
pute all adverse 
benefi t deter-
minations and 
rescissions.

• 180-day fi ling 
period after fi rst 
notice of adverse 
benefi t determina-
tion or rescission.

• Plans may offer 
2nd-level internal 
appeal.

External Review
Self-Insured Plans
(non-grandfathered)

• Appeal decided by 
third-party IRO, 
under contract 
with health plan.

• Available to dis-
pute decisions that 
involve medical 
judgment and 
rescissions.

• Four-month fi l-
ing period after 
exhaustion of all 
internal appeals.

• For urgent or con-
current care, can 
fi le for external re-
view immediately.
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any deadlines are approaching. The information available 
upon request includes:

• All the plan documents constituting the patient’s 
plan, including the summary plan description;44 
This is typically available from the employer, not 
from the insurer administering the plan. For some 
plans it is also available online.

• The diagnosis and treatment codes relevant to the 
denial, and their meanings;45

• Copies of all documents, records, and other infor-
mation relevant to the claim, including the legal/
medical standard used to deny a claim;46 and 

• Copies of all call logs, e.g., from a client’s calls to 
member services.47

The ACA requires plans to furnish these notices in a 
“culturally and linguistically appropriate manner.”48 The 
regulations implementing this provision require plans to: 
(i) offer translated oral language services (e.g., member 
services hotline); (ii) provide, upon request, translated 
notices, and (iii) include a prominently displayed state-
ment on all English notices informing patients of their 
right to translated notices and phone services.49 But plans 
only need to do so with respect to a given language if ten 
percent or more of the population of the patient’s home 
county is literate only in that language, a very high bar.50 
In New York State, for instance, self-insured plans must 
provide translations into Spanish in only Manhattan, 
Queens, and the Bronx.51 Aside from Spanish-speaking 
residents of these three counties, New Yorkers in self-
insured plans have essentially no right to linguistically 
appropriate notices or phone translation. Advocates have 
questioned whether this framework satisfi es the ACA’s 
mandate for culturally and linguistically appropriate 
notices, so far to no effect.52

E. Judicial Review

Patients enrolled in ERISA plans have a right to 
bring an action in federal or state court after exhausting 
all internal appeals offered by the plan.53 Courts hearing 
these actions typically only review to determine that the 
plan properly applied its own written guidelines based 
on the information available during the internal appeals 
process. 54 For example, courts may reverse a plan’s deci-
sion when a plan administrator ignores relevant factors,55 
inconsistently applies its own rules,56 reverses a prior 
decision without new evidence,57 or fails to properly con-
sider the opinion of a treating physician.58 

This limited scope of review has two important con-
sequences. First, it is very diffi cult to introduce arguments 
that the plan’s guidelines are defective—making external 
review a more attractive venue for many cases. Though 
patients may seek judicial review even after an unsuc-
cessful external appeal, it is diffi cult to convince a court 

2. Timelines and Scope

For claims within the scope of external review, plans 
must give patients a period of at least four months fol-
lowing the exhaustion of internal appeals within which to 
fi le for external review.38 In the self-insured plan context, 
external review is available for two types of health plan 
decisions: (i) those “involving medical judgment” and (ii) 
rescissions.39 This means that if a patient’s claim is denied 
because the plan thinks it is not a covered benefi t under 
the policy, for instance, it would arguably not be subject 
to external review because that determination may not 
involve medical judgment. The term “involves medi-
cal judgment” just appeared in the regulation this past 
summer, and the author is aware of no court decisions 
interpreting the term. The regulation itself provides two 
useful examples that suggest the term was meant to be 
interpreted broadly,40 so advocates are encouraged to be 
open-minded; as this system becomes better established 
the meaning of key terms will crystallize.

For concurrent and urgent care situations, as defi ned 
in Section II.B above, patients may fi le for external review 
at the same time as their fi rst-level internal appeal, an 
important right allowing them to reach a neutral arbiter 
before enduring months of internal appeals while await-
ing medical treatment.41 Standard external appeals are to 
be answered within 45 days; urgent external appeals are 
to be answered as “expeditiously” as possible, but always 
within 72 hours.42 

D. Notice Rights in Self-Insured Plans

The New ACA Appeals Regulations give patients 
strong rights to the adequate notice and information 
necessary to prosecute both internal and external appeals. 
The new rules require for denial notices, whether issued 
initially or as the result of an internal appeal, to:43 

• Suffi ciently identify the claim in question (e.g., by 
date of service, provider, etc.);

• Describe the reasons for the denial;

• Describe the plan’s internal and external review 
processes;

• Notify the patient that relevant diagnosis and treat-
ment codes, and their meanings, are available upon 
request; and

• Include contact information for the state’s desig-
nated consumer assistance or ombudsman pro-
gram (which in New York is Community Health 
Advocates).

In addition to what must be included in adverse ben-
efi t determination notices, a great deal of other important 
information is available only upon request. It can take 
time for plans and employers to provide this documenta-
tion, so an advocate should place requests long before 
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III.F analyzes the effects of a plan’s grandfathered and/or 
non-ERISA status on this framework.

A. What Laws Apply to Fully Insured Plans?

In addition to the new ACA protections described 
in Section II.A above, fully insured plans and individual 
market plans are also subject to a variety of important pa-
tient protections under New York State law. For example, 
New York’s guaranteed issue and community rating laws 
preclude plans in the individual and small group markets 
from charging higher premiums to sicker or older enroll-
ees,60 and New York’s Managed Care Bill of Rights re-
quires managed care plans to allow patients access to out-
of-network care in certain situations.61 New York law also 
includes specifi c benefi t mandates, protecting patients’ 
rights to coverage for treatments such as mammography 
screening, second surgical opinions, and second opinions 
for cancer diagnoses.62 These New York laws exist on top 
of their federal counterparts, and the rules that are most 
protective of the patient apply.

With regard to internal appeals, fully insured plans 
are subject to both state and federal regulation. New York 
State law divides patients’ challenges of plan decisions 
into two camps: “utilization review” is the process used 
when the dispute is based on medical necessity,63 and the 
“grievance” process is used for all other disputes.64 The 
federal internal appeal procedures from the ERISA and 
ACA Regulations also apply to fully insured plans, and 
Section III.B analyzes how these sets of rules interact with 
each other.

Since 1999, New York has required insurers to par-
ticipate in an external review system where neutral 
third-party experts can overturn certain plan decisions. 65 
The New ACA Appeals Regulations provide that plans 
participating in state external review systems that meet 
certain minimum federal standards are subject only to 
those state rules.66 New York’s system meets that test, 
thus fully insured plans are subject only to New York’s 
external review laws, even if the federal standard may be 
more protective in some minor respects.67 Section III.C 
below describes New York’s external review system.

that it should disturb a decision made by neutral medi-
cal experts.59 Second, it is also very diffi cult to introduce 
evidence not contained in the internal appeal record. If 
a lawyer expects to end up in court, she should be very 
careful to prepare a strong record during the internal ap-
peals process. 

F. Grandfathered and/or Non-ERISA Plans

Grandfathered self-insured plans are exempt from 
the New ACA Appeals Regulations, but patients enrolled 
in grandfathered plans are not entirely unprotected. 
Those covered by grandfathered ERISA plans, at least, 
still have the right to internal appeals under the Old 
ERISA Appeals Regulations, which are nearly identical to 
the ACA-based internal appeal rights. These patients will 
not, though, have a legally protected right to external 
review. 

Grandfathered self-insured plans that are also non-
ERISA plans are not subject to the Old ERISA Appeals 
Regulations, thus patients enrolled in this type of plan 
may have no legally protected appeal rights at all. And if 
a grandfathered non-ERISA plan offers appeal rights in 
its plan documents, then this offer must be honored. For-
tunately these plans are rare in New York. The relevance 
of grandfathered and/or non-ERISA status is demon-
strated by the chart above.

III. Fully Insured and Individual Market Plans
Unlike self-insured plans, which are subject to fed-

eral law, fully insured plans are subject to state as well 
as federal law. This difference affects patients’ rights in 
important ways. Part III is structured exactly as Part II, 
focusing fi rst on non-grandfathered ERISA plans. Section 
III.A provides background on the sources of substantive 
and procedural law that apply to fully insured plans. Sec-
tion III.B covers internal appeals in fully insured plans, 
which are very similar to those available in self-insured 
plans. New York’s external review system, which differs 
in many respects from the federal system, is described in 
Section III.C. Section III.D outlines patients’ notice rights, 
and Section III.E briefl y describes judicial review. Section 

Applicable Laws—Self-Insured Plans
Effect of Grandfathered and/or Non-ERISA Status

Type of Plan Internal Appeal External Review

ERISA
Non-Grandfathered New ACA Appeals Regulation

Old ERISA Appeals Regulation New ACA Appeals Regulation

Grandfathered Old ERISA Appeals Regulation NONE

Non-ERISA
Non-Grandfathered New ACA Appeals Regulation New ACA Appeals Regulation

Grandfathered NONE NONE
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New York’s grievance procedure allows patients in 
fully insured plans to appeal any decision made by their 
health plan, even those that are not subject to appeal un-
der the New ACA Appeals Regulations.71 Grievances can 
be initiated in writing or by phone (for certain issues) and 
plans must answer most grievances within 30 or 45 days, 
depending on the issue, or within 48 hours if urgent. 
Patients can appeal negative grievance determinations 
within 60 days. One could fi le a grievance if, for example, 
she wanted to challenge the plan’s determination of when 
her coverage was set to start or end (and this did not 
yet have any effect on the payment of benefi ts), or if she 
wanted to complain that her plan never sent her informa-
tion that she requested. Neither of these examples would 
be subject to appeal under the New ACA Regulations 
because they are not adverse benefi t determinations.

C. External Review in Fully Insured and Individual 
Market Plans

1. Who Decides on External Review? Based on 
What Factors?

Since 1999, New York has 
operated a successful external 
review system. In 2011, the state 
external review law was amend-
ed to comply with minimum 
requirements under the ACA. 
External reviews in New York 
are, and will continue to be, 
heard by neutral third-party or-
ganizations under contract with 
the State Department of Finan-
cial Services (formerly known as 
the Department of Insurance). 
The state currently contracts 
with three different independent 
reviewers and assigns cases to 
them randomly.72 This contrasts 
with the self-insured model 
where IROs contract directly 
with the health plans, and pro-
vides for an extra level of inde-
pendence. In New York, about 
40% to 50% of external reviews 
end with the plan’s decision be-
ing overturned.73 

The factors applicable to a 
given external review vary in 
New York depending on the 
type of issue under dispute. Ac-
cordingly the discussions of the 
relevant evidence and standards 
of review are found in Section 
III.C.2, together with a descrip-
tion of each type of dispute eligible for external review.

B. Internal Appeals in Fully Insured and Individual 
Market Plans

Both federal and state laws 
apply to internal appeals in 
fully insured plans, and the as-
pects of each law that are most 
protective of the patient are 
applied. Thus those enrolled in 
fully insured plans have some 
additional protections on inter-
nal appeal that are not available 
in the self-insured context. 

1. Who Decides Internal 
Appeals? Based on What 
Factors?

Just as in self-insured plans, 
internal appeals in fully insured 
plans are decided by health 
plan employees based on the 
medical record and the plan’s 
internal medical guidelines. 
All of the federal rules protect 
ing the independence of these 
decisions-makers, as described 
in Section II.B.1, also apply in 
the fully insured context. In 
addition, New York State law 
requires that internal appeals 
be conducted by clinical peer 
reviewers, defi ned as either: (1) licensed or accredited 
non-physician medical professionals with expertise in the 
specialty relevant to the case, or (2) licensed physicians 
of whatever specialty.68 The internal appeal framework 
in fully insured plans is extremely similar to that in self-
insured plans, and roughly half of all internal appeals in 
fully insured plans result in the plan overturning itself.69

2. Scope and Timelines

The time frames in the New ACA Appeals Regula-
tions are generally more protective of consumers than 
New York’s utilization review and grievance procedures. 
Therefore, the federal timelines previously described in 
Section II.B.2 typically apply to all disputes of adverse 
benefi t determinations or rescissions. One exception to 
this is that New York’s urgent appeal response dead-
lines can be more stringent, requiring a plan’s resolution 
within two business days after receiving all necessary 
information, which can sometimes be a shorter period 
than the maximum of 72 hours allowed under the federal 
rule.70 But this difference is relatively minor; the thrust 
of the New ACA Appeals Regulations will apply to fully 
insured and individual market plans just as they apply 
to self-insured plans, at least with respect to internal 
appeals.

Internal Appeals
Fully Insured 

Plans
(non-grandfathered)

• Appeal decided 
by health plan 
employee.

• Available to dis-
pute all adverse 
benefi t deter-
minations and 
rescissions.

• 180-day fi ling 
period after fi rst 
notice of adverse 
benefi t determina-
tion or rescission.

• Group plans may 
offer 2nd-level 
internal appeal.

• Grievance proce-
dure also avail-
able for all other 
disputes.

External Review
Fully Insured 

Plans
• Appeal decided by 

third-party IRO, 
under contract 
with state.

• Four-month fi ling 
period after fi nal 
adverse determi-
nation, which is 
the fi rst internal 
appeal decision.

• For urgent or con-
current care, can 
fi le for external re-
view immediately.

• Available for deni-
als due to: 

– medical neces-
sity (incl. four 
subtypes),

– experimental/
investigational 
(special rules for 
rare diseases, 
clinical trials)

– out-of-network 
service in HMO. 
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guidelines developed by the federal government (e.g., for 
Medicare), or national or professional medical societies, 
boards, or associations. In cases where medical profes-
sional society guidelines are more fl exible or patient-
friendly than the guidelines of the insurance company, 
external review will be a better venue for patients than 
will internal appeal.

b. Disputes as to Whether a Treatment Is 
Experimental or Investigational

For this category of dispute, outside of the clinical 
trial and rare disease contexts, the reviewer is directed to 
decide if the recommended treatment is “likely to be more 
benefi cial than any standard treatment.”79 The reviewer 
must consider all of the evidence described above for 
medical necessity cases, as well as specifi ed “medical and 
scientifi c evidence,” defi ned by statute to include things 
such as peer-reviewed medical literature and listed medi-
cal reference compendia and pharmacopeia.80 In order 
for this type of case to be eligible for external review, the 
patient (or her advocate or doctor) must submit two such 
pieces of medical and scientifi c evidence.81 As of Janu-
ary 1, 2012, applicants for this type of external review no 
longer need to show that they are suffering from a life-
threatening or debilitating disease.

For patients suffering from rare diseases or seeking 
access to clinical trials, different rules apply. If the patient 
is suffering from a rare disease,82 then the reviewer need 
only confi rm that the treatment is likely to benefi t the 
patient and that the benefi t outweighs the risks. This can 
be supported by as little as a certifi cation to that effect 
from a non-treating physician, rather than by two pieces 
of medical or scientifi c evidence.83 Patients eligible for a 
qualifying clinical trial also need not submit two pieces 
of medical or scientifi c evidence, and the reviewer need 
only determine that the treatment is likely to benefi t the 
patient in order to overturn the plan’s denial.84 Patients 
applying for rare disease or clinical trial external review 
are no longer required to show that they are suffering 
from a life-threatening or debilitating disease. The protec-
tions for these special situations are important, as it might 
otherwise be quite diffi cult to meet the required standard 
of evidence.

c. Disputes Over Access to Out-of-Network 
Service Where Plan Offers Alternative Service 
In-Network

HMO enrollees may also use the external review 
system when they are seeking access to an out-of-network 
service not available in-network, and the plan recom-
mends the patient receive an alternative service in-net-
work.85 This category is far narrower than it fi rst appears. 
It does not allow access to external review when a patient 
wants in-network benefi ts to see a more experienced 
out-of-network provider.86 The dispute must be about a 
service—not provider—that is not available in the plan’s 

2. Scope and Timelines

In New York, patients have four months to fi le for ex-
ternal review after receiving their fi nal adverse determi-
nation (“FAD”), which is a bit of a misnomer.74 The FAD 
is issued after the fi rst unsuccessful internal appeal, even 
if the plan offers further internal appeals. By contrast, 
the federal system for self-insured ERISA plans allows 
external review only after exhausting all internal appeals, 
and applicable time periods only start after reaching that 
point. Many patients, and even advocates, have missed 
their opportunity for external review, a very important 
right, by fi ling a second-level internal appeal and waiting 
for a response as their external appeal deadline expires. 
As with self-insured plans, patients appealing in urgent 
or concurrent care situations have the right to seek exter-
nal review at the same time as fi ling a fi rst-level internal 
appeal.75

New York law does not provide for external review 
in as broad a selection of cases as does the federal system 
that applies to self-insured plans, which allows patients 
to apply for external review of any plan decision involv-
ing medical judgment as well as rescissions.76 In con-
trast, New York only allows for external review for three 
specifi c types of denials: (1) denials because a treatment 
is not medically necessary, (2) denials because a treat-
ment is experimental or investigational (including rare 
diseases and clinical trials), and (3) denials of access to 
an out-of-network service for patients enrolled in HMOs. 
The rules are a bit different for each category, addressed 
in turn below: 

a. Disputes Regarding Medical Necessity

New Yorkers enrolled in fully insured plans have 
long had the right to seek external review for disputes as 
to medical necessity. As of January 1, 2012, this category 
was expanded to include: (1) disputes as the “appropri-
ateness” of a treatment (e.g., chemotherapy vs. surgery 
to treat a certain cancer); (2) disputes as to “health care 
setting” (e.g., breast surgeon vs. general surgeon for a 
mastectomy); (3) disputes regarding “level of care” (e.g., 
inpatient vs. outpatient for substance abuse rehabilita-
tion); (4) and disputes as to the “effectiveness of a cov-
ered benefi t” (e.g., whether physical therapy is still im-
proving patient’s condition).77 These four subcategories 
are new and the examples above are only one attempt at 
interpreting their scope; as time passes perhaps a new 
understanding will emerge.

For this category of dispute, the external reviewer 
is tasked to decide whether the plan acted “reasonably 
and with sound medical judgment and in the best interest 
of the patient.”78 The reviewer must consider the clinical 
standards of the health plan, the patient’s medical re-
cords, and the attending physician’s recommendation (as 
would be reviewed on internal appeal), but he also must 
consider any applicable and generally accepted practice 
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the procedural aspects of ERISA-based judicial review, 
including standards of review, form the exclusive frame-
work for judicial review of internal appeals from fully 
insured ERISA plans. New York’s external review law 
also clearly makes external review decisions admissible 
in court. 92 Since external reviewers are rightly viewed as 
neutral experts, it is very rare for patients to succeed in 
court after losing on external review. 93 For fully insured 
ERISA plans, judicial review looks much the same as it 
did for self-insured ERISA plans.

F. Grandfathered and/or Non-ERISA Plans
In the fully insured context, a patient’s appeal rights 

are only substantially different if their plan is both grand-
fathered and non-ERISA, and this difference only shows 
up with regard to internal appeals.94 For these grandfa-
thered non-ERISA plans, none of the federal appeals rules 
from the ACA or ERISA apply. Consequently, with respect 
to internal appeals, patients in these plans must rely only 
on the utilization review95 and grievance96 systems avail-
able under New York State law. Critically, these patients 
may have as little as 45 days after an adverse determina-
tion to fi le an appeal, a far tighter period than the 180 
days available for most other plans.97 New York’s external 
review laws, however, apply to all fully insured plans 
regardless of grandfathered or non-ERISA status. The 
chart below demonstrates the effect of grandfathered or 
non-ERISA status in the full insured context.

V. Conclusion and Summary Chart
Internal appeals and external review are important 

procedural tools that protect patients when their health 
plans make incorrect benefi t decisions. The ACA and 
recent New York reforms strengthen these protections, for 
instance by extending deadlines and by making external 
review available to more patients and for a broader range 
of disputes. Hopefully this article provides a foundation 

network. To win in this class of dispute, the patient must 
show that the recommended out-of-network treatment is 
materially different from any treatment available in-net-
work, and that it is likely to be more clinically benefi cial 
without substantially increased risk.87 

The narrowness of this category may at fi rst seem one 
way in which New York’s system is less patient-friendly 
than the federal system that applies to self-insured plans. 
Under the federal system a dispute over access to an 
out-of-network provider would be eligible for external 
review since it involves medical judgment, at least if the 
patient can credibly argue that the in-network provider 
cannot “effectively” provide the needed service.88 But it is 
also possible that the recent addition of language clearly 
including “health care setting” cases within the purview 
of external review in New York creates room for develop-
ment with regard to this type of dispute. One advocate 
has argued that this language can encompass choice-of-
provider disputes, citing discussions with federal regula-
tors and noting that similar language in Virginia law is 
interpreted in that fashion.89

D. Notice Rights in Fully Insured and Individual 
Market Plans

A patient’s right to adequate notice and information 
necessary to pursue an appeal are almost identical in 
fully insured plans as in self-insured plans, as described 
in Section II.D. The most notable exception to this parity 
is that New York’s language access standards are a bit 
stronger than the federal rules.90

E. Judicial Review

For fully insured ERISA plans, the ERISA remedies 
described in Section II.E also apply. While state law that 
regulates insurance can still be effective against fully 
insured plans by virtue of ERISA’s savings clause, most 
state law that does not fi t into that category is rendered 
ineffective by ERISA’s preemption provision.91 Therefore, 

Applicable Laws—Fully Insured Plans
Effect of Grandfathered or Non-ERISA Status

Type of Plan Internal Appeal External Review

ERISA
Non-Grandfathered ERISA and ACA Appeals Regulations

NY State Utilization Review and Grievances

New York State External 
Review System

Grandfathered ERISA Appeals Regulations
NY State Utilization Review and Grievances

Non-ERISA
Non-Grandfathered ERISA and ACA Appeals Regulations

NY State Utilization Review and Grievances

Grandfathered NY State U.R. and Grievances only as little as 
45 days to fi le fi rst appeal
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and provides citations to the principal sources of law ap-
plicable to each type of health plan.

to allow advocates to navigate these new procedures 
successfully. In support of that goal, the table below sum-
marizes the most important information from this article 

Internal Appeal and External Review Rights in New York

Self-Insured Plans
Type of Plan Internal Appeals External Review

Self-Insured 
ERISA

• Appeal decided by health plan employee.
• Available to dispute all adverse benefi t determina-

tions and rescissions.
• 180-day fi ling period after fi rst notice of adverse 

benefi t determination or rescission.
• Plans may allow 2nd-level internal appeal.
• Grandfathered plans: Same rights, with only minor 

differences.
Sources: A, C

• Appeal decided by third-party IRO, under 
contract with health plan.

• Available to dispute decisions that involve 
medical judgment and rescissions.

• Four-month fi ling period after exhaustion of 
all internal appeals.

• For urgent or concurrent care, can fi le for 
external review immediately.

• Grandfathered plans: Not legally required to 
offer external review.

Sources: B, D

Self-Insured 
Non-ERISA

• Appeal decided by health plan employee.
• Available to dispute all adverse benefi t determina-

tions and rescissions
• 180-day fi ling period after fi rst notice of adverse 

benefi t determination or rescission.
• Plans may allow 2nd-level internal appeal
• Grandfathered plans: Not required to offer any ap-

peal rights.
Source: A

Fully Insured Plans
Type of Plan Internal Appeals External Review

Fully Insured 
ERISA

• Appeal decided by health plan employee.
• Available to dispute all adverse benefi t determina-

tions and rescissions.
• 180-day fi ling period after fi rst notice of adverse ben-

efi t determination or rescission.
• Plans may allow 2nd-level internal appeal.
• Grievances available for other disputes.
• Grandfathered plans: Same rights, with only minor 

differences.

Sources: A, C, E, G

• Appeal decided by third-party IRO, under 
contract with state.

• Available for denials due to: 
– medical necessity (incl. four subtypes), 
– experimental/investigational (incl. special 

rules for rare diseases, clinical trials),
– out-of-network service in HMO.

• Four-month fi ling period after fi nal adverse 
determination, which is the fi rst internal ap-
peal decision.

• For urgent or concurrent care, can fi le for 
external review immediately.

• Grandfathered plans: Same rights apply.

Source: F

Fully Insured 
Non-ERISA 

(incl. individ-
ual market)

• Appeal decided by health plan employee.
• Available to dispute all adverse benefi t determina-

tions and rescissions
• 180-day fi ling period after fi rst notice of adverse ben-

efi t determination or rescission.
• Group plans may allow 2nd internal appeal.
• Individual market plans allow one one internal 

appeal.
• Grievances available for other disputes.
• Grandfathered plans: May have as little as 45 days to 

fi le fi rst internal appeal.

Sources: A, E, G
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14. 29 U.S.C. § 1003 (2006).

15. UNITED HOSPITAL FUND, THE BIG PICTURE: PRIVATE AND PUBLIC 
HEALTH INSURANCE MARKETS IN NEW YORK 34-42 (2009), available 
at www.uhfnyc.org/assets/753 (Empire Plan and New York 
City Health Benefi ts Program); UNITED HOSPITAL FUND, HEALTH 
COVERAGE IN NEW YORK, 2009 fi g. 1 & tbl. 4 (2011), available at 
www.uhfnyc.org/assets/936 (estimating circa 600,000 insured on 
individual market). But c.f. Joel C. Cantor et al., The Adequacy of 
Household Survey Data for Evaluating the Nongroup Health Insurance 
Market, 42 HEALTH SERV. RES. 1739 (2007) (arguing survey data 
greatly over-estimates size of individual market).

16. ERISA Claims Procedure Rule, 29 C.F.R. § 2560.503-1 (2011).

17. IRS, DOL, and HHS Rule on Internal Appeals and External Review 
Under the ACA, 26 C.F.R. § 54.9815-2719T(b)(2)(i) (2011), 29 C.F.R. 
§ 2590.715-2719(b)(2)(i) (2011), 45 C.F.R. § 147.136(b)(2)(i) (2011).

18. ACA § 1001, 42 U.S.C.A. § 300gg-13 (2011) (may not apply to 
grandfathered plans). For parallel implementing regulations of the 
IRS, DOL, and HHS, see 26 C.F.R. § 54.9815-2713T (2011); 29 C.F.R. 
§ 2590.715-2713 (2011); 45 C.F.R. § 147.130 (2011). 

19. ACA § 1001, 42 U.S.C.A. § 300gg-14 (2011) (does not apply to 
grandfathered plans if the young adult has access to other group 
health coverage). For parallel implementing regulations of the IRS, 
DOL, and HHS, see 26 C.F.R. § 54.9815-2714T (2011); 29 C.F.R. § 
2590.715-2714 (2011); 45 C.F.R. § 147.120 (2011).

20. ACA § 1001, 42 U.S.C.A. 300gg-19a (2011) (does not apply to 
grandfathered plans). For parallel implementing regulations of the 
IRS, DOL, and HHS, see 26 C.F.R. § 54.9815-2719AT(b) (2011); 29 
C.F.R. § 2590.715-2719A(b) (2011); 45 C.F.R. § 147.138(b) (2011).

21. ACA § 1201, 42 U.S.C.A. 300gg (2011) (does not apply to grand-
fathered plans). For parallel implementing regulations of the IRS, 
DOL, and HHS, see 26 C.F.R. § 54.9815-2704T (2011); 29 C.F.R. § 
2590.715-2704 (2011); 45 C.F.R. § 147.108 (2011).

22. ACA § 1001, 42 U.S.C.A. § 300gg-11 (2011) (applies to grand-
fathered plans). For parallel implementing regulations of the IRS, 
DOL, and HHS, see 26 C.F.R. § 54.9815-2711T (2011); 29 C.F.R. § 
2590.715-2711 (2011); 45 C.F.R. § 147.126 (2011).

23. ACA § 1001, 42 U.S.C.A. § 300gg-19 (2011). 

24. IRS, DOL, and HHS Rule on Internal Appeals and External Review 
Under the ACA, 26 C.F.R. § 54.9815-2719T (2011), 29 C.F.R. § 
2590.715-2719 (2011), 45 C.F.R. § 147.136 (2011).

25. ERISA Claims Procedure Rule, 29 C.F.R. § 2560.503-1(h)(3)(ii) 
(2011).

26. IRS, DOL, and HHS Rule on Internal Appeals and External Review 
Under the ACA, 26 C.F.R. § 54.9815-2719T(b)(2)(D) (2011), 29 C.F.R. 
§ 2590.715-2719(b)(2)(D) (2011), 45 C.F.R. § 147.136(b)(2)(D) (2011). 

27. ERISA Claims Procedure Rule, 29 C.F.R. § 2560.503-1(h)(3)(iii) 
(2011).

28. In the fully insured context, discussed in Part III below, about 
half of all internal appeals are successful for the patient. NEW 
YORK DEPT. OF FINANCIAL SERVICES, NEW YORK CONSUMER GUIDE 
TO HEALTH INSURERS 14-15 (2011), available at www.dfs.ny.gov/
insurance/consumer/health/cg_health_2011.pdf.

29. IRS, DOL, and HHS Rule on Internal Appeals and External 
Review Under the ACA, 26 C.F.R. § 54.9815-2719T(b) (2011), 29 
C.F.R. § 2590.715-2719(b) (2011), 45 C.F.R. § 147.136(b) (2011) (right 
to internal appeal); ERISA Claims Procedure Rule, 29 C.F.R. § 
2560.503-1(h)(3)(i) (giving 180 days).

30. ERISA Claims Procedure Rule, 29 C.F.R. § 2560-503-1(m); see also 
IRS, DOL, and HHS Rule on Internal Appeals and External Review 
Under the ACA, 26 C.F.R. § 54.9815-2719T(a)(2)(i) (2011), 29 C.F.R. 
§ 2590.715-2719(a)(2)(i) (2011), 45 C.F.R. § 147.136(a)(2)(i) (2011) 
(defi ning term by reference back to older ERISA regulation).

31. IRS, DOL, and HHS Rule on Internal Appeals and External Review 
Under the ACA, 26 C.F.R. § 54.9815-2719T(b)(2)(ii)(A) (2011), 29 
C.F.R. § 2590.715-2719(b)(2)(ii)(A) (2011), 45 C.F.R. § 147.136(b)(2)

Sources
A - ACA Appeals Regulations, ¶ (b) (26 CFR 54.9815-

2719T(b), 29 CFR 2590.715-2719(b), 45 CFR 
147.136(b))*

B - ACA Appeals Regulations, ¶ (d) (26 CFR 54.9815-
2719T(d), 29 CFR 2590.715-2719(d), 45 CFR 
147.136(d))*

C - ERISA Appeals Regulations (29 CFR 2560.503-1)

D - DOL Technical Releases 2010-01 and 2011-02*

E - N.Y. Ins. Law and Pub. Health Law §§ 4900 et seq.

F - N.Y. Ins. Law and Pub. Health Law §§ 4910 et seq.

G - N.Y. Ins. Law § 4802; N.Y. Pub. Health Law § 4408-a.2

* - Does not apply to grandfathered plans.
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History of the Medical-Legal Partnership 
Recognizing problematic fi nancial/legal circumstanc-

es as a treatment barrier led to the fi rst formalized medi-
cal-legal partnership at Boston Medical Center in 1993 for 
pediatric patients and their families. It was observed that 
despite efforts to improve the health of pediatric patients 
with comprehensive preventive health services, these 
efforts were often undermined by multiple unmet social 
and legal needs such as lack of safe and stable housing or 
access to healthy food.2 A paradigm emphasizing collab-
orative and proactive approaches between physicians and 
lawyers rather than “reactive and adversarial” interac-
tions led to a network of medical-legal advocates working 
at the clinical site to resolve problems front end and as 
they relate to diffi cult medical illness. This model evolved 
from advocacy programs for vulnerable adult patients 
such as those with HIV/AIDS or those with mental health 
illnesses. Eventually the Boston program grew into the 
National Center Medical-Legal Partnership in 2009. The 
national network of MLPs includes about 80 MLPs part-
nering with 200+ institutions.3 MLPs are also expanding 
to address the fi nancial-legal needs in the care of patients 
with advanced or life-threatening illness including pa-
tient’s admitted to hospice programs. 

In January of 2011, New York State became the fi rst 
in the nation to recognize the Medical-Legal Partnership.4 
The new law titled: “Health-Related Legal Services Pro-
gram” defi nes the medical-legal partnership as: 

A collaboration between health care and 
legal service programs to provide on site 
legal services without charge to assist, on 
a voluntary basis, income eligible patients 
and their families to resolve legal matters 
created or aggravated by the patient’s 
health.

The essential purpose of this legislation is to support 
the growth of statewide MLPs, reduce health care dispari-
ties for vulnerable persons by addressing social/legal de-
terminants of health, and to promote cost effective strate-
gies that also improve quality and patient outcomes.5 Core 
components of an MLP should include: direct pro-bono 
patient services linked to a clinical setting, education 
of health care professionals and joining medical-legal 
advocacy to address structural-systems issues that worsen 
health care disparity and medical-legal distress.6

Introduction
Medical-Legal Partnership (MLP) is increasingly 

recognized as a tool to address unresolved medical-legal 
needs of vulnerable patients and their families. Medical-
Legal Partnerships create an alliance between frontline 
medical providers and community legal advocates as a 
method for proactively addressing legal issues of patient-
clients. For patients with life-threatening or advanced ill-
ness and their families, unresolved fi nancial/legal-social 
issues can be a source of intense suffering and adversely 
impact their ability to cope with the extreme challenges 
of illness. Hospitalized patients in the midst of a health 
crisis are particularly at risk for “medical-legal suffering.” 
The need for a rapid multi-dimensional intervention can 
be acute for patients with limited life expectancy and 
unresolved fi nancial-legal issues. Hospital-based MLPs 
can assist clinicians in identifying and addressing major 
sources of fi nancial-legal-social anxieties surrounding leg-
acy planning, guardianships/planning for minor children 
and adult disabled children, future planning documents, 
access to care, next step in care, and shoring up resources. 
Palliative care consultation teams are increasingly part-
nering with legal advocates as a method to make early 
identifi cation of complex health-related legal problems 
for patients with life-threatening or advanced illness 
whose needs are exigent.1

Anna’s Story…Part 1 
Anna is a twenty-one-year old single mother with ma-
lignant melanoma diagnosed in 2006 that has spread to 
the lungs. She does not have a curable disease. She is a 
full-time college student and lives with her parents and 
three-year-old daughter. Anna’s parents have been helping 
with the care of their grandchild since her birth. She is es-
tranged from the father of her child. Anna is depressed and 
overwhelmed with anxieties about her cancer, and caring 
for her small daughter while a full-time college student. 
She suffers from unrelenting fatigue and body aches. Anna 
is dependent on her status as a full-time student to main-
tain her health insurance and has had ongoing problems 
with her insurance carrier when she is forced to suspend 
her studies to undergo cancer treatments. Anna is under 
the care of a medical-oncologist who is hoping to prolong 
Anna’s life as long as possible (maybe two years) with oral 
anti-cancer treatment. 

The Medical-Legal Partnership: An Alliance Between 
Doctors and Lawyers in the Care of Patient-Clients with 
Advanced Life-Limiting Illness
Lynn Hallarman, M.D. and Denise Snow, J.D.
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Defi ning Medical-Legal Suffering
Eric Cassell in his article “The Nature of Suffering” 

broadly defi nes suffering as “the state of severe distress 
associated with events that threaten the intactness of the 
person.”10 Cassell speaks about the diminishment of self 
when serious illness takes from us our roles, for instance, 
as parent, spouse or wage earner. As illness advances and 
physical reserves diminish, dependence on others, espe-
cially those closest to us, for all aspects of living includ-
ing physical safety, maintenance of housing, food supply, 
medical care and daily activities increase to levels that can 
challenge the most prepared and resource-rich families. 
Even intact fi nancially stable families can be tipped into 
the ranks of the “sick poor” with one serious prolonged 
hospitalization. Problematic health-related legal issues 
can literally spiral out of control as the patient becomes 
less able and more dependent.11 In keeping with Cassell’s 
defi nition of suffering, a proposed defi nition of “medical-
legal suffering” is: 

The stripping of personhood by the inability 
to resolve legal problems “created or aggra-
vated” by advanced or disabling illness.

Identifying Patients/Families at Higher Risk for 
Financial-Legal-Medical Problems 

Screening for health-related legal problems or poten-
tial problems should be part of all comprehensive patient 
care. Physicians are especially well positioned to iden-
tify legal issues that can directly impact patients/fami-
lies. Family lawyers should also stay alert for potential 
health-related legal problems, especially for clients who 
are seeking advice in the setting of a new diagnosis of a 
life-threatening illness. 

Clinicians/Lawyers should ask: 

Are there any particular fi nancial or legal 
concerns you have in light of your [illness]? 

Not only the underserved should be screened: All 
patients with advanced or terminal illness should be 
screened for “red fl ag” signs of potential distress includ-
ing issues surrounding:

Recognizing Health-Related Legal Issues as a 
Core Care Component for the Seriously Ill Patient

Recognizing and responding to health-related legal 
problems in the clinical setting can be challenging for 
medical providers who often have no foundational skills 
in health law or social/legal advocacy. Unaddressed non-
medical issues for cancer survivors remain under-recog-
nized as complicating successful cancer care, especially 
for patients with limited resources, poor social support or 
comorbid medical illness.7 Although cancer patients are 
surviving longer than ever, their survivorship is poten-
tially complicated by ongoing burdensome symptoms, 
debility, work disruption, and fi nancial instability. In a 
study on the effects of legal services on patient-client 
“well-being” patient/families who received legal services 
in the setting of cancer care describe reductions in stress, 
increased “peace of mind” and relief from dealing with 
bureaucracy in isolation.8 

Physicians historically have been resistant to plan-
ning conversations, especially surrounding end of life. 
Critical conversations about prognosis are avoided, 
creating delays in next step planning and the shoring 
up of resources.9 Appropriate referrals to social workers 
and legal advocates are not made proactively which is 
compounded by under-resourced clinical settings and 
overstretched care teams. For patients with advancing in-
curable disease, anticipatory planning is often left unad-
dressed until treatment failure is obvious and the ability 
to plan becomes emergent or impossible. When crisis hits 
and patients are hospitalized, problematic legal issues are 
set aside until urgent medical issues have been stabilized; 
however, for dying patients delays in resolution of exi-
gent legal matters can result in poor coping, exacerbate 
social/legal issues, and ultimately add to illness-related 
suffering. Families can be left to make diffi cult decisions 
and deal with medical-fi nancial hardships without the 
input of the patient who may now be too ill to partici-
pate. Legal issues that may have been resolved by the 
competent patient-client become the purview of hospitals 
and insurance companies leading to complicated probate, 
extended hospitalizations, and burdensome fi nancial and 
legal legacies for families.

Anna’s Story…Part 2
Anna was referred to the Medical Center’s palliative care 
consultation team in December of 2007 to assist with her 
symptom management and help her to cope with the com-
plex diffi culties (and sorrows) of incurable fatal cancer. 
Anna does not want to talk about her prognosis but is 
willing to meet with the palliative care team, including a 
social worker, to discuss a strategy for symptom manage-
ment and dealing with her insurance issues and limited 
fi nancial resources. The Palliative Care MD and Cancer 
Center Social Worker meet with the patient over a series of 
visits including one visit with her parents. A Health Care 
Proxy is done, her severe fatigue addressed, and immediate 
health insurance issues are resolved.
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Legal Advocates and Palliative Care Consult 
Teams

Palliative Care Teams deliver interdisciplinary care 
to patients with life-threatening or advanced life-limiting 
illness, and are particularly suited to partner with legal 
advocates. In the hospital setting palliative care teams as-
sist patients and their families at the bedside or in struc-
tured family meetings in understanding and negotiating 
complex decision making, advance planning, prognosis, 
diffi cult decisions regarding life-sustaining treatments, 
emotional support as well as assisting with transitions 
to other care settings or home. Palliative care consulta-
tion can occur at any time in serious illness, even at time of 
initial diagnosis, and can assist patients upstream of crisis 
to help anticipate and proactively resolve health-related 
legal issues. It is during the palliative care family meet-
ings that health-related legal issues are likely to emerge 
and immediate referrals for legal advocacy can be made.

Conclusion
Health-related legal issues can obstruct patients’ and 

families’ ability to adhere to complicated treatment plans 
and cope with the complexities of advancing or life-
threatening illness. Unresolved health-related issues can 
throw patients and families into fi nancial ruin, precipitate 
protracted legal confl ict and exacerbate or cause illness re-
lated suffering. MLPs are a response to the growing need 
for integrative legal services as a therapeutic model to 
address legal issues in anticipation of progressive decline 
related to advancing illness, and can occur in the clinic or 
at the bedside of the very ill or dying patient. Clinicians/ 
lawyers should screen all patients at any age or any in-
come level for signs of health-related legal distress. MLPs 
offer a new paradigm of doctor-lawyer collaboration in 
the care of vulnerable persons, especially those who are 
reaching the end of their life. 

Anna’s Story…
In May 2008, Anna continues to deteriorate. She expresses 
to her care team the “deep relief” she feels knowing that her 
daughter will be safe with her parents. Anna dies a week 
later. The MLP advocate continues to work with Anna’s 
parents to obtain permanent guardianship. In 2011, Anna’s 
daughter at age 7 lives with her grandparents.
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demand integration and collaboration among provid-
ers along the continuum of care, in order to improve the 
quality of care for individuals, improve the health of 
communities, and reduce costs through improvement. 
With or without federal reforms, clinical integration, clini-
cal outcomes, expansion of primary care and contraction 
of inpatient beds must be priorities in order to improve 
health and healthcare, while reducing unnecessary costs.

In this context, the Work Group has developed a set of 
fi ndings, principles and tools to guide the reconfi guration 
of Brooklyn’s healthcare delivery system. We believe these 
principles and tools are applicable to delivery systems 
around the state. This report also sets forth recommenda-
tions pertinent to certain at-risk hospitals in Brooklyn, but 
does not direct the elimination of a specifi ed number of 
beds or the relocation of specifi ed services in Brooklyn. 
Instead, it creates a process through which restructuring 
plans can be developed, evaluated and implemented with 
community involvement and state oversight.

The fi ndings, principles, and process set forth here are 
intended to transition healthcare in Brooklyn into integrat-
ed and comprehensive systems aligned with community 
needs. All of the following recommendations are based 
on the determination that the state has an interest that 
goes beyond saving any single institution and extends to 
ensuring the well-being of its citizens.

Work Group Findings: Brooklyn Healthcare 
Based on its review of data, interviews of healthcare 

facility executives, board members, and medical staffs, 
public hearing testimony, discussions with experts, 
and site visits, the Work Group has made the following 
fi ndings:

• Brooklyn faces daunting population health chal-
lenges. High rates of chronic disease are exacting a 
human and economic toll.

• Community health needs and healthcare  resources 
vary widely by neighborhood. Disparities in health 
status are also associated with poverty, race and 
ethnicity.

• Brooklyn hospitals compete for market share 
amongst themselves and with academic medical 
centers in Manhattan. Brooklyn patients, particu-
larly those with commercial insurance and those 
seeking high-end surgical services, are increasingly 
seeking care in Manhattan.

Executive Summary
Brooklyn’s healthcare delivery system is at the brink 

of dramatic change—change that will be characterized 
either by a reconfi guration of services and organizations 
to improve health and healthcare , or by a major dis-
ruption in services as a result of fi nancial crises at three 
hospitals. Today, Brooklyn is grappling with high rates of 
chronic disease and a healthcare delivery system that is, 
in many areas, ill-equipped to address them. High rates 
of preventable hospital admissions and avoidable emer-
gency department visits indicate defi ciencies in primary 
care and ineffi cient use of high-cost resources. Further, 
while there are several fi ne hospitals in Brooklyn that are 
well-managed and fi nancially stable, Interfaith Medical 
Center, Wyckoff Heights Medical Center and Brookdale 
Hospital Medical Center are experiencing fi nancial crises. 
At the same time, a great opportunity presents itself in 
new models of patient-centered care, focused on preven-
tion, and supported by technology and appropriate re-
imbursement incentives. We must choose the affi rmative 
path of opportunity and transformation.

Six months ago, Commissioner Nirav Shah of the 
New York State Department of Health appointed the 
Brooklyn Health System Redesign Work Group (“the 
Work Group”) to assess the strengths and weaknesses of 
Brooklyn’s hospitals and healthcare system and evalu-
ate the longer term viability of the hospitals as providers 
of care to the borough’s 2.5 million residents. The Work 
Group was convened in the context of growing fi nancial 
distress at the three hospitals and concerns about the 
long-term stability of other providers given changes in 
Medicaid and Medicare funding and an evolving health-
care marketplace. With Brooklyn’s high rates of obesity, 
high blood pressure and diabetes, and 1 million Medicaid 
benefi ciaries among its residents, the state has a strong 
interest in the quality, accessibility, effi ciency and viability 
of healthcare in the borough.

Over the past six months, the Work Group has 
convened three public meetings, visited all 15 hospitals 
in Brooklyn and a federally qualifi ed health center, met 
with hospital executives, board members, medical staffs 
and healthcare experts, and reviewed reams of data. We 
have also considered the healthcare environment in New 
York and around the nation. The Medicaid and Medicare 
programs are undergoing ambitious and forward-looking 
reforms unprecedented in at least 30 years. These reforms 
include new models of care and payment that emphasize 
care coordination, prevention, and performance. They 

At the Brink of Transformation: Restructuring the 
Healthcare Delivery System in Brooklyn (Excerpts)*
The Brooklyn Health Systems Redesign Work Group
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tions, but will not remain viable in the long run, as 
stand-alone facilities under their current business 
models, given changes in Medicare, Medicaid and 
the healthcare market. These two institutions can 
play a leadership role in creating integrated sys-
tems to strengthen healthcare delivery in the com-
munities served by all six hospitals.

• The boards of some of these hospitals have failed 
to satisfy fully their responsibilities to the organiza-
tions and their communities. They have not evalu-
ated fi nancial and clinical performance, set strate-
gic goals to address them, and held management 
accountable for achieving them. Instead, they have 
adopted a strategy that seeks merely to be the last 
man standing in their communities. It is clear that 
this strategy is a failed one.

• Healthcare reforms at the federal and state lev-
els demand a fundamental change in the clinical, 
organizational and fi nancial paradigm for these 
institutions to permit them to participate effectively 
in new models of integrated care that emphasize 
prevention, care coordination, and performance 
and produce real value for individual patients and 
the community.

• In order to realize the promise of these reforms, it is 
necessary to engage patients, and other community 
stakeholders, at the local level, in data-driven plan-
ning processes to develop patient-centered systems 
of care that address community health needs, while 
reducing excess utilization and costs.

Recommended Restructuring Principles
The Work Group recommends that the following 

principles drive the restructuring of the delivery system:

• In order to improve the health status of Brooklyn 
residents and to succeed under emerging payment 
methodologies, healthcare  providers must create 
integrated systems of care and service delivery 
models, comprised of physicians, federally quali-
fi ed health centers, hospitals, nursing homes, home 
care agencies, behavioral health providers, and 
hospice programs.

• New models of payment and delivery will require a 
rethinking of the hospital-based bricks and mortar 
pattern of healthcare.

• Patient-centered primary care services, strategi-
cally located and linked to acute and long-term care 
providers, must be developed.

• Restructuring must reduce waste and improve the 
quality of care, the settings for care, the engagement 
of patients in care, the way clinicians deliver care, 
and ultimately community health.

• More than 15 percent of adult, medical-surgical 
hospital admissions and 46 percent of all emergen-
cy department visits that do not result in a hospital 
admission in Brooklyn could be averted through 
high quality, accessible care in the community. 
High rates of primary care treatable and prevent-
able emergency department use and preventable 
(PQI) hospitalizations suggest that many Brooklyn 
patients are not using appropriate, effective, and 
less costly primary care necessary to keep them 
healthy and out of the hospital. 

• While nearly one-third of the residents of several 
Brooklyn neighborhoods report that they lack a 
primary care provider, there is also evidence that 
many Brooklyn patients seek care in the ED, not 
because they lack a primary care provider, nor be-
cause they believe their condition is emergent, but 
rather based on convenience or the nature of their 
primary care provider’s practice.

• High rates of preventable hospitalizations and 
above-average lengths of stay suggest that a signifi -
cant portion of inpatient care in Brooklyn hospitals 
would not be necessary if primary and other outpa-
tient care were improved and inpatient care were 
managed more effi ciently.

• Almost 30 percent of Brooklyn’s hospital beds are 
vacant on an average day. Given low occupancy 
levels, modest reductions in preventable hospi-
talizations and lengths of stay would permit the 
elimination of 1,235 beds, even after taking into 
account projected population growth.

• Heavy use of hospital services among people with 
mental illness and substance use disorders suggests 
that these conditions, and associated co-morbidi-
ties, could be managed better in the community.

• Six Brooklyn hospitals—Brookdale Hospital Medi-
cal Center (Brookdale), Brooklyn Hospital Center 
(Brooklyn Hospital), Interfaith Medical Center 
(Interfaith), Kingsbrook Jewish Medical Center 
(Kingsbrook Jewish), Long Island College Hospi-
tal (LICH), and Wyckoff Heights Medical Center 
(Wyckoff), collectively referred to as the “focus 
hospitals”—do not have a business model and 
suffi cient margins to remain viable and provide 
high quality care to their communities as currently 
structured. Three of these hospitals, Interfaith, 
Brookdale, and Wyckoff, are experiencing fi nancial 
crises and require aggressive action. The fi nancial 
position of Long Island College Hospital (LICH) 
has also been grim, but it has recently been placed 
under the umbrella of SUNY Downstate Medical 
Center and can be turned around with its support. 
Brooklyn Hospital and Kingsbrook Jewish have ef-
fected restructurings that have stabilized their posi-
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present a danger to the health or safety of their 
patients; or have operators that have failed in their 
obligations; or are jeopardizing the viability of es-
sential healthcare capacity, absent intervention by 
the state.

• Legislation should be enacted to give the Commis-
sioner authority to replace healthcare facility board 
members who are not fulfi lling their duties to the 
organizations they are charged with governing.

Appoint a Brooklyn Healthcare Improvement Board

The Commissioner should appoint a Brooklyn 
Healthcare Improvement Board (BHIB) to advise the 
Commissioner and, at his or her direction, oversee, initi-
ate where necessary, manage and ensure the implementa-
tion of this report’s recommendations. 

Provide Financial Support for Restructuring Through 
an Application Process 

This application process, as envisioned by the MRT 
Payment Reform Work Group, will provide a vehicle for 
supporting and overseeing implementation of the rec-
ommendations in this report as they apply to particular 
facilities. The application will require feasible and action-
able plans for restructuring, as well as strong governance, 
long-term oversight, and cost savings.

To support this process, legislation should be enacted 
to provide these focus hospitals, and others that qualify, 
under the principles outlined in this report, with access to 
capital and/or the means of reducing debt burdens that 
substantially impair the hospitals’ ability to restructure. 
In addition, the subsidiary legislation for the Dormitory 
Authority of the State of New York (DASNY) should be 
extended.

Rationalize the Distribution of DSH/Indigent Care Pool 
Funds

Brooklyn’s hospitals serve signifi cant numbers of 
uninsured and Medicaid patients and will be affected by 
pending changes in the distribution of federal dispro-
portionate care (DSH) funds. The MRT Payment Reform 
Work Group has articulated the following principles for 
reform of the allocation of these funds, which should be 
adopted:

• Develop a new allocation methodology consistent 
with CMS guidelines to ensure that New York State 
does not take more than its share of the nationwide 
reduction;

• Adopt a fair and equitable approach to allocate 
funds across hospitals, with a greater proportion 
of funds allocated to those hospitals that provide 
services to uninsured and underinsured patients;

• Simplify the allocation methodology and consoli-
date the Indigent Care pools. 

• Strong institutional governance and experienced 
leadership are needed to stabilize Brooklyn’s most 
troubled hospitals and to steer them into new inte-
grated healthcare systems.

• Academic medical centers and other providers 
from outside Brooklyn that seek to establish affi li-
ations or ambulatory care facilities in the borough 
must partner with local hospitals and other pro-
viders and strive to serve Brooklyn residents in 
Brooklyn.

• Restructuring support, whether in the form of debt 
relief, grants, loans or reimbursement adjustments, 
must be conditioned on the creation of a sound 
governance and management structure; the devel-
opment of viable strategic, fi nancial, and opera-
tional plans consistent with the principles outlined 
here, and the achievement of quality benchmarks 
and savings. Any support must be revenue neutral.

• The Brooklyn crisis and the state’s response high-
light the need for more structured, collaborative 
health planning and oversight of troubled facilities.

• Innovative options for capital formation, including 
private investment, are needed to support capital 
and operational improvements in Brooklyn hospi-
tals; but private investment must not be allowed to 
undermine a facility’s commitment to the commu-
nity or its accountability for the quality of care.

• The cost structure of healthcare facilities in Brook-
lyn, including labor and medical education cost 
centers, must be rationalized.

• The state should support the participation of nurs-
ing homes in emerging systems of care.

Recommended Tools for Change
The Work Group recommends that the following 

tools be developed and deployed, where applicable, 
to support change not just in Brooklyn and not just for 
troubled hospitals, but across the state and along the con-
tinuum of care, among strong and fragile providers alike: 

Expand the State Health Commissioner’s Powers over 
Healthcare Facility Operators

Effective governance of healthcare facilities and sys-
tems will be essential to the future of healthcare in Brook-
lyn. To ensure that the he or she has the necessary power 
to protect the public health, the Commissioner of the 
New York State Department of Health (henceforth “the 
Commissioner”) should be granted expanded authority 
over healthcare facility operators as follows:

• Legislation should be enacted to give the Commis-
sioner authority, at his or her discretion, to appoint 
a temporary operator for healthcare facilities that 
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potential for a turnaround. In addition, the Work Group 
considered the position of two other key hospitals, Brook-
lyn Hospital Center and Kingsbrook Jewish Medical 
Center, that do not exhibit the same level of fi nancial 
distress as the others. However, they need to put in place 
plans for  long term for sustainability and can play a lead-
ership role in creating integrated systems to strengthen 
healthcare delivery in the communities served by all six 
hospitals. Specifi c recommendations are made for these 
six hospitals:

Brookdale Hospital Medical Center and Kingsbrook 
Jewish Medical Center: The Work Group recommends 
that Kingsbrook Jewish take the lead in establishing an in-
tegrated system with Brookdale, either under a common 
active parent or other accountable governance structure. 
The Work Group recommends new executive leadership 
at Brookdale and a separation from MediSys. A viable 
plan would require the creation of a new governance 
structure and a new board of directors for the integrated 
system.

The restructuring of Brookdale’s debt and other 
obligations is essential to the success of this proposal. Any 
reconfi guration would also require the implementation 
of a plan to strengthen primary care in the communi-
ties served by the two institutions and clinical integra-
tion among participating providers. The Kingsbrook/
Brookdale system should also consider reducing its bed 
complement and investing in additional ambulatory care 
services. Development and implementation of this plan 
recommendation should take place under the guidance of 
the Brooklyn Healthcare Improvement Board, with input 
from the communities served.

Brooklyn Hospital Center, Interfaith Medical 
Center, and Wyckoff Heights Hospital: The Work Group 
recommends the integration of these three institutions 
into a single system under an active parent, or other ac-
countable governance structure, led by Brooklyn Hospital 
Center. In light of the precarious fi nancial positions of 
Interfaith and Wyckoff, the Work Group would like to en-
sure that Brooklyn Hospital, which has recently emerged 
from bankruptcy and is demonstrating sound fi nancial 
practices, is not brought down by this plan. Indeed, we 
recommend that Brooklyn Hospital be given the support 
to lead the transformation and restructure the operations 
at Interfaith and Wyckoff.

This system should streamline inpatient and tertiary 
care in a manner that is sustainable and aligned with 
community needs. A critical element of the restructuring 
plan must be enhanced access to high quality primary 
care and outpatient services. Development and imple-
mentation of the plan should proceed under the guidance 
of the Brooklyn Healthcare Improvement Board, with 
input from the communities served.

Provide Funding for a Multi-Stakeholder Planning 
Collaborative in Brooklyn 

To assure that the new healthcare systems under 
development address community health needs, a data-
driven, multi-stakeholder health planning collaborative, 
like the Brooklyn Health Improvement Project, should 
be created or expanded with state and other support. 
It should include representatives of consumers, health 
plans, providers, business, labor, and New York City De-
partment of Health and Mental Hygiene. This collabora-
tive would provide input into the development of health 
systems and the deliberations of the Brooklyn Healthcare 
Improvement Board, and support interventions to im-
prove healthcare  utilization and health status in Brook-
lyn. It could also engage in activities to curb unnecessary 
health spending, such as such as the creation of a com-
munity advisory board for major investments in medical 
technology like the CTAAB in the Finger Lakes region.

Support Involvement of Private Physician Practices in 
Integrated Health Systems 

The Work Group encourages the state to support 
the development of large physician practices in under-
served areas and the involvement of physician practices 
in integrated systems of care. The state should consider 
working with Medicaid managed care plans, commercial 
payers and foundations to fund embedded care manag-
ers or social workers in physician practices, who can help 
to prevent hospitalizations and readmissions and assist 
in addressing health-related needs such as transporta-
tion to appointments and housing. Tax credits for physi-
cians who provide signifi cant charity care should also be 
considered. To the extent that physician practices receive 
enhanced support from the state, however, the funding 
should be tied to the satisfaction of quality standards, like 
patient-centered medical home accreditation, and to ser-
vices to Medicaid benefi ciaries and uninsured patients.

Develop new alternatives for capital support for 
primary care providers. Primary care providers are often 
undercapitalized and have diffi culty securing affordable 
capital fi nancing necessary to expand and build facilities. 
To expand primary care in the communities most in need, 
the state should explore new programs that use public 
support to leverage outside investment in high quality 
primary care projects.

Brooklyn Hospitals: Specifi c Recommendations
The Work Group focused its attention on the three 

most troubled hospitals in Brooklyn that require immedi-
ate intervention to avert fi nancial collapse: Brookdale 
Hospital Medical Center, Interfaith Medical Center, and 
Wyckoff Heights Medical Center. The Work Group notes 
that Long Island College Hospital (LICH) also would also 
fall into this category, but for its recent affi liation with 
SUNY Downstate Medical Center which has created the 
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of Brooklyn. KPC’s existing array of community-based 
services should remain within the community.

Conversion of a majority of the high cost KPC in-
patient beds into intensive community treatment and 
support services would be well-timed with the imple-
mentation of the Medicaid Health Home initiative in the 
borough. Improved coordination, coupled with expanded 
service availability, will signifi cantly reduce the burden 
on Brooklyn’s emergency rooms and inpatient services. 

Woodhull Hospital, Kings County Hospital and 
Coney Island Hospital: These hospitals are operated by 
the New York City Health and Hospitals Corporation 
(HHC). Although they have been linked principally with 
the other institutions in the HHC system, rather than with 
local facilities, it is now essential that they become more 
active partners in the Brooklyn delivery system.

*In November 2011, a Medicaid Redesign Team Work Group 
convened by Governor Cuomo issued a report and recom-
mendations on restructuring the healthcare delivery system in 
Brooklyn. This is the Executive Summary and Findings from 
that Report. The full report is available at http://www.health.
ny.gov/health_care/medicaid/redesign/brooklyn.htm.

SUNY Downstate Medical Center and Long Island 
College Hospital (LICH): In light of the recent acquisi-
tion of LICH, SUNY Downstate should consider consoli-
dating inpatient services at the LICH campus, thereby 
eliminating excess capacity and permitting the medical 
center to focus its inpatient resources and expertise on 
one location. With the new campus and the expansion 
of services at the neighboring Kings County Hospital, 
SUNY Downstate should reconsider any planned expan-
sion of beds at the former Victory Hospital site and any 
development of an ambulatory facility in the vicinity of 
University Hospital or at the former Victory Hospital 
site. Any request by SUNY Downstate to open additional 
inpatient beds at the Victory Hospital site should be 
denied.

Kingsboro Psychiatric Center: The Offi ce of Men-
tal Health (OMH) should close the inpatient service of 
Kingsboro Psychiatric Center (KPC) and, working with 
the Department of Health, redirect resources to commu-
nity-based behavioral health services that would function 
in collaboration with Brooklyn hospitals. Intermediate 
psychiatric hospital care for Brooklyn residents and court 
referrals should be provided primarily by South Beach 
Psychiatric Center, which currently serves a large section 
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cepted, an ACO must enter into a participation agreement 
with CMS for at least three years. 

For 2012, applicants may choose to have either April 1, 
2012 or July 1, 2012 as the start date of their participation 
agreements. For applicants approved to participate in 2013 
and all subsequent years, the start date will be January 1. 
Beginning with participation agreements effective in 2013, 
the term of the agreement will be three years. ACOs may 
add or remove participants and providers or suppliers 
during the agreement period but must notify CMS of the 
change within 30 days. 

What Type of Legal Structure Must an ACO 
Establish?

 An ACO must be a legal entity, formed under ap-
plicable state, federal, or tribal law, that is authorized to 
conduct business in each state in which it operates for 
purposes of (i) receiving and distributing shared savings; 
(ii) repaying shared losses or other monies determined to 
be owed to CMS; (iii) establishing, reporting, and ensur-
ing provider compliance with health care quality criteria, 
including quality performance standards; and (iv) fulfi ll-
ing other ACO functions. An ACO formed by two or more 
otherwise independent participants must be a legal entity 
separate from any of its participants. 

What Type of Governance Structure Must an ACO 
Maintain?

 An ACO must maintain 
an identifi able governing body 
with authority to execute the 
functions of the ACO, includ-
ing, but not limited to, the defi -
nition of processes to promote 
evidence-based medicine and 
patient engagement, report 
on quality and cost measures, 
and coordinate care. An ACO 
must provide for meaningful 
participation in the governing 
body by the ACO’s participants 
or their designated representa-
tives. Subject to certain excep-
tions, participants must control 
at least 75% of the ACO’s gov-
erning body. Each ACO must 
also appoint a benefi ciary representative to the governing 
body. If the ACO’s governing body does not meet the 75% 
control threshold or include a benefi ciary representative, 
the ACO may request a waiver and describe to CMS why 

On November 2, 2011, the Centers for Medicare and 
Medicaid Services (“CMS”) published a Final Rule imple-
menting the Medicare Shared Savings Program (“MSSP”) 
established under Section 3022 of the Patient Protection 
and Affordable Care Act (the “Final Rule”). The Final Rule 
signals CMS’s strong desire to encourage widespread 
formation of accountable care organizations (“ACOs”). By 
addressing many of the most signifi cant objections raised 
by industry stakeholders in response to the proposed rule 
that was released last spring 
(the “Proposed Rule”), the 
Final Rule is likely to stimulate 
the formation of ACOs during 
2012 and 2013. The regulatory 
analysis supporting the release 
of the Final Rule indicates that 
CMS assumes 1 to 5 million 
Medicare benefi ciaries will align 
with between 50 and 270 ACOs 
during the fi rst four years of the 
program.

A summary of the Final Rule is provided below. 

Who Is Eligible to Be a Participant in an ACO?
The following entities are eligible to form an ACO: 

• ACO professionals1 in group practice arrangements 

• Networks of individual practices of ACO 
professionals 

• Partnerships or joint venture arrangements between 
hospitals and ACO professionals

• Hospitals2 employing ACO professionals 

• Critical Access Hospitals (“CAHs”) that bill under 
Method II3

• Federally Qualifi ed Health Centers (“FQHCs”) 

• Rural Health Clinics (“RHCs”) 

Other entities may provide services through an ACO 
but may not form their own. ACOs may not participate in 
the MSSP if they include a participant involved in other 
shared savings initiatives.

What Is the Time Frame for Participation in the 
MSSP?

 CMS will begin accepting applications “shortly after 
January 1, 2012.” Information on the application process 
will be included in a Notice of Intent CMS will post at 
https://www.cms.gov/sharedsavingsprogram.com. If ac-

Summary of Medicare Shared Savings Program Final Rule 
on Accountable Care Organizations
Health Industry Practice Group at Manatt, Phelps & Phillips

Broadening the list 
of entities eligible 
to form an ACO to 
include FQHCs in-
creases the likelihood 
that dual eligibles 
and less affl uent 
Medicare benefi cia-
ries will participate 
in Medicare ACOs.

Key Changes in Final 
Rule 

• ACOs have fl ex-
ibility to pro-
pose governance 
structures that do 
not meet the 75% 
participant control 
test or include 
a benefi ciary 
representative. 

• It is no longer 
required that each 
ACO participant 
have proportion-
ate control of the 
governing body.
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report to CMS the TINs of the ACO and its participants, 
as well as a list of participating Medicare providers’ and 
suppliers’ national provider identifi ers (“NPIs”). Each 
ACO participant TIN upon which benefi ciary assignment 
is dependent must be exclusive to one ACO for purposes 
of Medicare benefi ciary assignment. ACO participant 
TINs upon which benefi ciary assignment is not dependent 
are not required to be exclusive. CMS clarifi ed that indi-
vidual provider NPIs are not exclusive to one ACO. When 
providers whose services are the basis of assignment bill 
under multiple TINs, each TIN would be exclusive to only 
one ACO but the provider would not be required to be 
exclusive to one ACO. CMS will deem an ACO to have 
a suffi cient number of primary care professionals if the 
number of benefi ciaries historically assigned to the ACO’s 
participants in each of the three years before the start of 
the agreement period is 5,000 or more. 

What Type of Care Management and Health IT 
Initiatives Must an ACO Undertake?

As in the Proposed Rule, CMS does not identify 
specifi c care management criteria that ACOs must satisfy. 
Rather, CMS simply requires an ACO to document in its 
application its plans to defi ne, establish, implement and 
periodically update its processes. 

CMS eliminated the requirement that at least 50% of 
the ACO’s PCPs engage in meaningful use. Instead, the Fi-
nal Rule includes the following quality measure: “Percent 
of PCPs who successfully qualify for an EHR Incentive 
Program Payment,” which will be weighted twice that of 
any other measure for scoring purposes. CMS left largely 
intact its requirements for an ACO to document in its ap-
plication its plans to (i) promote evidence-based medicine; 
(ii) promote benefi ciary engagement; (iii) report internally 
on quality and cost metrics; and (iv) coordinate care. 
However, CMS removed some of the specifi c requirements 
it included in the Proposed Rule, including those related 
to health information technology. CMS also removed a 
proposed regulatory provision requiring that ACOs “have 
a process in place (or clear path to develop such a process) 
to exchange summary of care information when patients 
transition to another provider or setting of care, both with-
in and outside the ACO. For providers participating in the 
electronic exchange of information, this process must be 
consistent with meaningful use requirements under the 
Medicare electronic health record Incentive Program.” 

How Will CMS Share Data with ACOs?
 At the start of its agreement period and every quar-

ter thereafter, CMS will provide an ACO with deidenti-
fi ed, aggregated reports on benefi ciary use of health care 
services. At the beginning of the agreement period, during 
each quarter, in conjunction with the annual reconciliation, 
and at the beginning of each performance year, CMS will 
provide an ACO, upon request, with information regard-
ing the preliminarily prospectively assigned benefi ciaries 

it does not meet these requirements and how the ACO 
will involve participants and benefi ciaries in governance. 

What Type of Leadership and Management 
Structure Must an ACO Employ?

 An ACO’s operations must be managed by an execu-
tive, offi cer, manager, or general partner whose appoint-
ment and removal are under the control of the organiza-
tion’s governing body and whose leadership team has 
demonstrated the ability to infl uence or direct clinical 
practice to improve effi ciency, processes, and outcomes. 
Clinical management and oversight must be managed by 
a senior-level medical director who is one of the ACO’s 
physicians, is physically present on a regular basis in an 
established ACO location, and is a board-certifi ed physi-
cian and licensed in one of the states in which the ACO 
operates. 

How Will Benefi ciaries Be Assigned to an ACO?
CMS will employ a “pre-

liminary prospective assign-
ment methodology with fi nal 
retrospective reconciliation.” 
This means that CMS will pro-
vide to the ACO a list of ben-
efi ciaries likely to receive care 
from the ACO’s participants 
based on primary care utiliza-
tion during the most recent 
periods for which adequate 
data are available. During the 
performance year, CMS will 
update the list quarterly based 
on the most recent 12 months 
of data. At the end of each performance year, CMS will 
reconcile the list to refl ect benefi ciaries who actually met 
the criteria for assignment. 

After identifying all patients that received a primary 
care service (defi ned as the set of services identifi ed by 
the following HCPCS codes: 99201 through 99215, 99304 
through 99340, and 99341 through 99350, G0402, G0438 
and G0439) from a physician who is a provider/sup-
plier in the ACO, CMS will engage in a two-step process. 
Under the fi rst step, a benefi ciary is assigned to an ACO if 
the benefi ciary received the plurality of his or her primary 
care services from PCPs within the ACO. The second step 
considers only benefi ciaries who have not had a primary 
care service furnished by any PCP. In this step, a benefi -
ciary is assigned to an ACO if the benefi ciary received a 
plurality of his or her primary care services from physi-
cians (including specialist physicians) and certain non-
physician practitioners (nurse practitioners, clinical nurse 
specialists, and physician assistants) within the ACO. 

To operationalize this process, CMS will identify 
an ACO as a collection of Medicare-enrolled taxpayer 
identifi cation numbers (“TINs”). An ACO will have to 

Early identifi cation 
of participating ben-
efi ciaries through a 
preliminary prospec-
tive assignment meth-
odology—combined 
with the ability to 
receive claims data for 
participating benefi -
ciaries—should drive 
the creation of care 
management programs 
necessary for success 
under the MSSP. 
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program requirements; request a corrective action plan 
from the ACO; or place the ACO on a special monitoring 
plan. CMS must notify an ACO in writing of its decision to 
terminate the participation agreement. An ACO may ter-
minate its participation agreement by providing at least 60 
days’ advance written notice to CMS and its ACO partici-
pants of its decision to terminate. An ACO will not share 
in any savings for the performance year during which it 
notifi es CMS of its decision to terminate the participation 
agreement. 

How Will ACOs Participate in Shared Savings?
Two Tracks. The Final Rule offers two models of risk 

sharing. First, there is the one-sided model, where the 
ACO shares only in savings if the ACO spends less com-
pared to what Medicare would have spent without the 
ACO. Second, there is the two-sided model, in which the 
ACO also shares in losses if the ACO spends more com-
pared to what Medicare would have spent without the 
ACO. In Track One, ACOs will participate in the savings-
only model for all three years of their initial participation 
agreement with CMS. Under Track Two, the two-sided 
model applies for all three years of the ACO’s participa-
tion agreement. 

Determining the Benchmark. To determine whether an 
ACO saved the Medicare program money, CMS must es-
timate what Medicare would have paid for the care of the 
benefi ciaries attributed to the providers in the ACO (the 
“benchmark”). The benchmark spending data includes 
all Part A and Part B expenditures. Catastrophic claims 
(above the 99th percentile and approximately $100,000 
per patient per year) are capped at the 99th percentile. 
The expected claims costs will be risk-adjusted based 
on health status (under the same method as utilized by 
Medicare Advantage). CMS will then apply trend factors 
to adjust for growth in health care expenditures for each 
of the benefi ciary categories during the three years of the 
participation agreement. The Final Rule eliminates certain 
payments, including indirect medical education (“IME”) 
and disproportionate share 
hospital (“DSH”) payments from 
the benchmark. CMS will also 
calculate the benchmark using 
population-specifi c expenditures 
for each of the following cat-
egories of benefi ciaries: (1) End 
Stage Renal Disease (“ESRD”), 
(2) disabled, (3) aged, dually 
eligible individuals, and (4) 
aged, non-dually eligible indi-
viduals (collectively, “benefi ciary 
categories”). 

The ACO’s Share of Savings. 
CMS will compare actual expen-
ditures to the benchmark after 
applying a “minimum savings 

whose data was used to generate the aggregate reports. 
The information will be limited to benefi ciary name, 
date of birth, sex and benefi ciary health insurance claim 
number. CMS will also, upon request, provide an ACO 
with a standardized data set consisting of patient iden-
tifi able claims data generated under Medicare Parts A, B 
and D. CMS will provide the data set on a monthly basis. 
The data set will not include information protected under 
federal alcohol and drug abuse confi dentiality regulations 
at 42 CFR Part 2.

Before requesting claims data about a particular 
benefi ciary, the ACO must inform the benefi ciary of the 
request and give the benefi ciary a 30-day period to opt 
out. An ACO must also provide benefi ciaries with a form 
explaining their right to opt out of data sharing as part of 
the benefi ciary’s fi rst primary care service visit with an 
ACO participant upon whom assignment is based. 

How Will Benefi ciaries Be Notifi ed of Their 
Assignment to an ACO?

 ACO participants must notify benefi ciaries at the 
point of care of their participation in an ACO by posting 
signs in their facilities and making available to benefi cia-
ries standardized written notices developed by CMS. All 
benefi ciary notifi cation and signage are included in the 
defi nition of “marketing materials and activities.” 

The Final Rule establishes a “fi le and use” approach 
under which an ACO may use marketing materials or 
commence marketing activities 5 business days following 
submission of such materials to CMS if the ACO certi-
fi es compliance with all MSSP marketing requirements 
and CMS does not disapprove the materials or activities 
within the 5-day period. CMS may issue written notice 
of disapproval of marketing materials or activities at any 
time, including after the expiration of the initial 5-day 
review period, at which time the use of such marketing 
materials or the marketing activities must be discon-
tinued. Marketing materials and activities must: i) use 
template language developed by CMS, if available; ii) not 
be used in a discriminatory manner or for discriminatory 
purposes; iii) comply with requirements related to benefi -
ciary inducements; and, iv) not be materially inaccurate 
or misleading. CMS also modifi ed its defi nition of permis-
sible marketing materials to specifi cally include social 
media such as Twitter and Facebook.

On What Grounds May an ACO’s Participation in 
the MSSP Be Terminated?

CMS may terminate a participation agreement with 
an ACO when an ACO, ACO participants, ACO provid-
ers/suppliers or other individuals or entities perform-
ing functions or services related to ACO activities fail 
to comply with any of the requirements of the MSSP. If 
CMS concludes that termination of an ACO is warranted, 
it may but is not required to provide a warning notice 
to the ACO regarding noncompliance with one or more 

Key Changes in Final 
Rule 

• ACOs have the 
optio n to avoid 
all downside 
risk throughout 
the entire three-
year term of their 
participation 
agreement. 

• ACOs will also 
share in fi rst dol-
lar savings if the 
minimum sav-
ings threshold is 
satisfi ed. 
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What Type of Quality Standards Will Be Applied 
to ACOs?

 The Final Rule focuses on 
measures that directly assess the 
overall quality of care furnished 
to benefi ciaries with a preference 
for National Quality Forum-en-
dorsed measures. The Final Rule 
substantially reduces the num-
ber of quality measures—from 
65 to 33— on which ACOs are 
scored. CMS also sought to align 
the measures with those used in 
other programs and initiatives. 
The Final Rule does not include 
hospital patient safety measures; 
however, claims-based hospital 
measures will be monitored by 
CMS. 

As in the Proposed Rule, 
each measure is pay-for report-
ing in an ACO’s fi rst perfor-
mance year. In year two, 25 
of the 33 measures are pay-
for-performance. In year 3, all 
measures are pay-for-perfor-
mance, with the exception of 
Measure Seven (health status/
functional status). Twenty-two 
measures will be collected using 
the Group Practice Reporting 

Option (“GPRO”) tool, prepopulated for a sample of as-
signed benefi ciaries. Seven measures will be collected via 
the Consumer Assessment of Healthcare Providers and 
Systems (“CAHPS”) patient survey that CMS will pay to 
administer in the fi rst two years in order to ensure stan-
dardized administration. Three measures will be collected 

rate,” which refl ects fl uctuations so small that they likely 
are not due to the ACO’s efforts. Under the one-sided 
model, the minimum savings rate ranges from 2% for 
large ACOs to 3.9% for small ACOs. Under the two-sided 
model, the minimum savings rate is 2% for all ACOs. All 
ACOs are entitled to receive 50% of the savings under 
the one-sided model. Payments of savings are contingent 
upon meeting the quality scores set forth in the ACO’s 
participation agreement. For example, if the ACO attains 
an 80% quality score, the ACO then is entitled to 80% of 
the 50% shared savings that are available. An ACO’s shar-
ing rate in all participation agreements with downside 
risk will be 60%. Under both models, all ACOs, regard-
less of size, will be eligible to share in the fi rst dollar of 
savings. Under the one-sided model, there is a maximum 
shared savings payment to the ACO of 10% of the bench-
mark. Under the two-sided model, the cap is 15%. 

The ACO’s Share of Losses. There is a similar 2% 
corridor from the benchmark where the ACO will not be 
responsible for losses. The shared loss rate for an ACO 
is 1 minus the ACO’s shared savings rate, up to a maxi-
mum shared loss rate of 60%. For example, an ACO with 
a shared savings rate of 60% is responsible for 40% of the 
losses. An ACO’s shared losses may not exceed 5% of 
the benchmark in its fi rst year in the two-sided model, 
7.5% of the benchmark in its second year, and 10% of the 
benchmark in its third year. 

Financial Security. All applicants participating in 
Track Two and some applicants participating in Track 
One will be required to demonstrate fi nancial resources 
to absorb possible losses. ACOs may demonstrate their 
ability to repay losses in many ways, including by dem-
onstrating suffi cient cash reserves, arrangements with 
insurers, or assurances from providers within the ACO. 
The Final Rule eliminates the 25% withhold by CMS of 
any shared savings payments, which would be applied to 
future shared losses. 

Design Element One-Sided Model Two-Sided Model

Threshold Savings to Trigger Shared 
Savings

Between 2% and 3.9% based on num-
ber of assigned benefi ciaries

2% regardless of ACO size

Savings Eligible for Sharing First dollar of savings First dollar of savings

Maximum Share of Savings 50% 60%

Maximum Sharing Cap 10% of benchmark 15% of benchmark

Threshold Losses to Trigger Shared 
Losses

N/A 2%, regardless of ACO size

Losses Eligible for Sharing N/A First dollar of losses

Share of Losses N/A 40%-60% depending on quality score

Maximum Loss Cap N/A Year 1: 5%; Year 2: 7.5%; Year 3: 10%

What Are the Differences Between the One-Sided and Two-Sided Models?

ACO participants 
choosing the one-
sided model will 
not need to retain 
reserves to cover 
unanticipated ACO 
program fi nancial 
losses. States that 
regulate risk-bearing 
organizations may 
need to consider 
whether these one-
sided ACOs require 
risk-bearing regula-
tory oversight. 

ACOs that do not 
align their IT require-
ments and workfl ows 
with quality measure 
goals will be signifi -
cantly challenged to 
hit their targets and 
pull down their full 
shared saving allot-
ments. 
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the CMS eligibility criteria will also meet the criteria to 
conduct joint negotiations with private sector payers in 
the commercial market. To serve those patients in the 
commercial market, however, the ACO must use the same 
governance and leadership structures as well as the same 
clinical and administrative processes it uses in the MSSP. 

Regulatory Review Process: The “Safety Zone.” The 
Final Statement eliminates the formerly proposed manda-
tory antitrust review for certain collaborations as a condi-
tion of entry into the MSSP, but still maintains an antitrust 
“safety zone” as well as offering additional guidance for 
antitrust compliance for ACOs. The “safety zone” closely 
tracks the “safety zone” of the same name in the 1996 En-
forcement Statements issued by the FTC and DOJ, which 
is frequently referenced in the Final Statement. The new 
“safety zone” applies to ACOs with market shares of 30% 
or less in each “common service.” A “service” for these 
purposes is based upon each primary specialty for physi-
cians, each MDC for inpatient facilities, and each outpa-
tient category for outpatient facilities. The Final Statement 
continues to use a 75% PSA as a relevant geographic area 
for these calculations. As before, additional requirements 
govern the use of exclusivity provisions. Exceptions are 
made to allow rural facilities to have at least one relevant 
provider in each category without breaching the safety 
zone and to allow dominant providers to participate 
on a nonexclusive basis. An Appendix to the Statement 
explains how to calculate the PSA shares of “common 
services.” In contrast to the Proposed Rule, there is no 
mandatory antitrust review of ACOs that have PSA shares 
above 50%. 

Guidance for ACOs Outside the “Safety Zone.” The 
Statement offers additional guidance to help assure anti-
trust compliance in ACO operations by identifying vari-
ous types of conduct and contracting practices most likely 
to lead to antitrust violations. The conduct and practices 
to avoid generally include anything that might prevent 
payers from reducing costs, such as anti-steering provi-
sions, most favored nations clauses and restrictions on the 
dissemination of useful information with enrollees, as well 
as unnecessary exclusivity or tying of services. 

via claims data and one measure will be collected through 
the EHR incentive program. 

CMS will require ACOs to achieve the quality per-
formance standard on 70% of the measures within each 
domain. To calculate the standard, the points earned for 
each domain’s measures will be added up and divided 
by the total available points. This will result in a domain 
score, which will then be added up and divided by four 
(the total number of domains) to reach the fi nal shared 
savings rate. 

Calculating the quality performance standard will 
indicate whether an ACO has suffi ciently met goals that 
would qualify it for shared savings. ACOs will be able to 
earn a maximum of two points per measure (except for 
the EHR meaningful use measure, which is worth four 
points) under both the one-sided and two-sided models. 

CMS fi nalized its proposal to establish the minimum 
attainment level for a measure at a national fl at 30% or, 
where applicable, the national 30th percentile level of per-
formance of FFS or Medicare Advantage (“MA”) quality 
rates. CMS also fi nalized its proposal to establish national, 
as opposed to regional, benchmarks for quality measures. 
The benchmarks will use a national sample of Medicare 
FFS claims data, MA quality data, or a fl at percentage of 
FFS claims if MA quality data are not available. 

What Protection from Antitrust Laws Will Be 
Granted to ACOs?

 The Final Statement of Antitrust Enforcement Policy 
on ACOs issued by the federal antitrust enforcement 
agencies—the Department of Justice (“DOJ”) and Federal 
Trade Commission (“FTC”)—is both broader and simpler 
than the agencies’ original proposal. The Final Statement 
now applies to collaborations among otherwise inde-
pendent providers and provider groups that are eligible 
and intend to participate in the MSSP, even if they were 
formed prior to March 23, 2010.

Clinical Integration: Applicability to Commercial 
Markets. The agencies note that an ACO that meets 

ACO Performance Level (Percentile 
FFS / MA Rate or %)

Quality Points (Except EHR) EHR Measure Points

90+ 2 point 1 4 points

80+ 1.85 3.7

70+ 1.7 3.4

60+ 1.55 3.1

50+ 1.4 2.8

40+ 1.25 2.5

30+ 1.1 2.2

<30 No points No points
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thereafter, subject to certain conditions similar to 
those established for pre-participation waivers. 

• A “shared savings distributions” waiver of the Stark 
Law, AKS, and Gainsharing CMP for distributions 
and uses of shared savings payments earned under 
the Shared Savings Program ( even if the actual 
distribution or use occurs after the expiration of the 
participation agreement), provided certain condi-
tions are met. 

• A “compliance with the Stark Law” waiver of the 
Gainsharing CMP and the AKS for ACO arrange-
ments that implicate the Stark Law and meet an 
existing Stark exception, that would apply during 
the term of the ACO’s participation agreement. 

• A “patient incentive” waiver of the Benefi ciary 
Inducements CMP and the AKS for medically 
related in-kind incentives offered by ACOs in the 
Shared Savings Program to benefi ciaries to encour-
age preventive care and compliance with treatment 
regimes, subject to certain conditions. The waiver 
would apply during the term of the ACO’s par-
ticipation agreement, although a benefi ciary could 
receive the remainder of any service initiated and 
keep items received before the expiration or termi-
nation of the agreement. 

CMS and OIG note that the waivers apply uniformly 
to each ACO, ACO participant, and ACO provider/sup-
plier in the MSSP, and are self-implementing—no special 
action is required in order to be covered by a waiver. The 
agencies also caution that they will closely monitor ACOs 
entering the MSSP in 2012 through June 2013, and plan to 
narrow the waivers accordingly in response to abusive or 
fraudulent conduct. 

How Will ACOs Be Protected from the Tax 
Exemption Laws?

 In Notice 2011-20 dated March 31, 2011, the Internal 
Revenue Service (“IRS”) set forth the IRS’s “expectation” 
of the principal elements of guidance that it ultimately 
would provide on the subject of the participation by Sec-
tion 501(c)(3) organizations in the MSSP through ACOs. 
Following the release of the Final Rule, the IRS issued a 
fact sheet dated October 20, 2011, that brings the “expecta-
tions” of Notice 2011-20 up to date (the “Fact Sheet”). Nei-
ther the notice nor the Fact Sheet constitutes fi nal, binding 
guidance, but as a general rule, fi nal guidance tends to 
materially conform to issuances such as the notice and the 
fact sheet. 

The Fact Sheet confi rms the IRS’s three key conclu-
sions of importance for Section 501(c)(3) organizations: 
(i) participation in the MSSP through an ACO generally 
furthers charitable purposes, (ii) Section 501(c)(3) organi-
zations need not have control of an ACO that is a partner-
ship for tax purposes, and (iii) a Section 501(c)(3) organi-

Voluntary Expedited Review for New ACOs. Any 
“newly formed ACO” (i.e., one which has not signed or 
jointly negotiated any contracts with private payers or 
participated in the MSSP as of March 23, 2010) can seek 
expedited 90-day review from the antitrust agencies. Re-
quest for such a review should be made on a form avail-
able on the agencies’ websites, with the specifi ed supple-
mental information potentially including: i) business 
plans and documents discussing the level and nature of 
competition among participants in the ACO; ii) informa-
tion on the “current competitive signifi cance of the ACO” 
or its participants, including the participants’ PSAs; iii) 
information on the largest commercial health plans or 
other private payers for the ACO’s services; and iv) any 
“substantial precompetitive justifi cation” for the ACO. 

How Will ACOs Be Protected from the Fraud and 
Abuse Laws?

Concurrent with the Final Rule, CMS and OIG issued 
an Interim Final Rule with comment period (the “In-
terim Final Rule”) that establishes waivers of the Federal 
Physician Self- Referral Law (the “Stark Law”) and the 
Federal Anti-Kickback Statute (the “AKS”) as well as the 
provisions of the Federal Civil Monetary Penalties Law 
prohibiting inducements to physicians to limit services to 
benefi ciaries and prohibiting inducements to benefi ciaries 
(the “Gainsharing CMP” and the “Benefi ciary Induce-
ments CMP”). 

In a joint notice issued earlier this year, the agencies 
had proposed waivers that were fairly limited in scope—a 
waiver for distribution of shared savings and a waiver for 
arrangements complying with a Stark Law exception. The 
Interim Final Rule includes the proposed waivers as well 
as three new waivers developed in response to industry 
concern that the proposed waivers were too narrow: 

• An “ACO pre-participa-
tion” waiver of the Stark 
Law, the AKS, and the 
Gainsharing CMP for 
ACO-related start-up 
arrangements in anticipa-
tion of participation in 
the MSSP. The waiver is 
subject to certain restric-
tions, including limits 
on the duration of the 
waiver and the types 
of parties covered, and 
compliance with certain 
governing body approval, documentation, and 
public disclosure requirements. 

• An “ACO participation” waiver of the Stark Law, 
the AKS, and the Gainsharing CMP for ACO-
related arrangements during the term of the ACO’s 
participation agreement and for a specifi ed time 

The broadened fraud 
and abuse waivers 
extend exemptions to 
commercial ACOs. 
However, some ACOs 
may face more restric-
tions on how they 
profi t and incent pa-
tients than outlined in 
these waivers due to 
state anti-kick-back 
or gainsharing laws.
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zation’s share of payments from an ACO generally is not 
taxable as “unrelated business taxable income” (“UBTI”).

Regarding the fi rst conclu-
sion, the IRS was careful to note 
that any particular ACO may be 
structured so that it has terms 
or features that cause the ACO 
to result in “private inurement” 
or “private benefi t” in favor 
of non-Section 501(c)(3) par-
ticipants. Therefore, each ACO 
agreement must be examined 
independently to confi rm that the charitable purpose is 
unaffected by those possibilities.

 The second conclusion is possibly the most interest-
ing. Historically, the IRS has been skeptical of ventures 
between Section 501(c)(3) organizations and other orga-
nizations, and has tended to require that Section 501(c)
(3) organizations have total or signifi cant control over the 
venture to ensure furtherance of tax-exempt purposes. In 
the case of the MSSP, the IRS has helpfully determined 
that the CMS regulations and oversight of the program 
inherently ensure furtherance of charitable purposes with-
out the control requirement. 

The third conclusion essentially follows from the fi rst: 
If an ACO has a charitable purpose and avoids “private 

This guidance ostensi-
bly enables non-prof-
its to participate in 
ACOs without threat-
ening their non-profi t 
status, even when 
they lack signifi cant 
control over the ACO 
venture. 

inurement” and “private benefi t,” payments from the 
ACO necessarily escape the tax on UBTI. 

Both the notice and the Fact Sheet acknowledge that 
ACOs may engage in activities that are not part of the 
MSSP, and the conclusions of the notice and Fact Sheet do 
not necessarily apply in such cases. Therefore, any ACO 
that engages in broader activities is advised to consult its 
own tax counsel to consider the implications of such other 
activities. 

Endnotes
1. ACO professional means a physician (defi ned as a doctor of 

medicine or osteopathy), or a practitioner (defi ned as a physician 
assistant, nurse practitioner, or clinical nurse specialist).

2. Hospital means an acute care hospital paid under Medicare’s 
hospital inpatient prospective payment system.

3. Under Method II, a CAH bills for both facility and professional 
services. CAH eligibility is limited to those billing under Method 
II because it is the only billing method that provides CMS with 
the data it needs to perform various programmatic functions (e.g., 
assign benefi ciaries to each ACO).

Manatt works broadly across the healthcare in-
dustry, representing state policymakers and agencies, 
payers and healthcare providers, foundations, associa-
tions, and product and service vendors. This article fi rst 
appeared as an informational notice to clients of Manatt 
Phelps. 

NYSBA CD and DVD Recordings
Newly redesigned and expanded to offer you the 
most complete digital media package available in 
the market today!

Check out the new feature to our CD and DVD packages—an extra data 
disc containing that program’s entire set of lectures (in mp3 format) and 
course materials (in pdf format) that you can:

*  copy and transfer to other devices (iphones, tablets, mp3 players and 
other computers and laptops)

* upload to “cloud”-based fi le-sharing

The extra data disc now included in each 
package is in addition to the traditional CDs 
and DVDs with the program’s presentations 
(playable in computers, laptops and CD/DVD 
players) you receive with the program.
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sary. An external review process using an independent 
review agent is also available to physicians who remain 
dissatisfi ed with the outcome of the internal appeal pro-
cess in such cases.2

As mentioned above, a medical practice’s billing op-
erations can be a signifi cant source of risk, specifi cally in 
the form of government or private payer investigations and 
audits. In issuing its voluntary Compliance Program Guid-
ance for Individual and Small Group Physician Practices3 in 
October 2000, the Offi ce of Inspector General (OIG) of the 
federal Department of Health and Human Services (HHS) 
stated that “a major part of any physician practice’s com-
pliance program is the identifi cation of risk areas associ-
ated with coding and billing.”4 

In addition to the voluntary compliance guidance for 
physicians issued by the OIG, New York State mandates 
that certain providers develop, adopt and implement 
compliance plans to detect and prevent fraud, abuse and 
waste in the State Medicaid program. This mandate ap-
plies to any provider who orders, provides, bills or claims 
$500,000 or more from Medicaid in a 12-month period.5 

These risks are discussed briefl y in § 15.1 and ex-
plored in more depth in § 15.8 below, as is the importance 
of documentation to verify the accuracy of claims sub-
mitted. The following topics also are addressed in § 15.8: 
professional courtesy, billing company arrangements, 
consultations, “incident to” billing rules, reassignment-of-
payment rules and the use of advance benefi ciary notices. 
Finally, some physicians have sought to minimize the 
interference presented by the imposition of various payer 
policies and procedures by declining to participate with 
insurers and HMOs or by opting out of participation in 
the Medicare program. This section also summarizes how 
a physician opts out of Medicare and the implications of 
doing so.

Billing,  Coding and Documentation Guidance

What type of billing practices create a risk for a 
physician practice?

The most frequent targets of investigations and audits 
include: (1) billing for items or services not rendered or 
provided as claimed; (2) submitting claims for equipment, 
medical supplies and services that are not reasonable and 
necessary; (3) double billing, which results in duplicate 
payment; (4) billing for noncovered services as if covered; 
(5) knowing misuse of a provider identifi cation number; 
(6) billing for unbundled services; (7) failing to properly 
use coding modifi ers; (8) clustering; and (9) upcoding the 
level of service provided.6 

Overview
In today’s environment, a medical offi ce’s billing 

operation is critical to the offi ce’s fi nancial stability and 
overall success. This operation can also be the source of 
signifi cant risk, especially given the myriad policies and 
procedures of the numerous payers with which most 
physicians’ offi ces deal. In this regard, physicians need to 
understand that they are ultimately responsible for the ac-
curacy and validity of any claims submitted to payers on 
their behalf, regardless of whether they have delegated 
such function to their employees or to outside billing or 
management companies. 

Payers with which a medical practice may deal include 
governmental entities (e.g., Medicare and Medicaid), 
workers’ compensation and no-fault carriers, as well as 
health maintenance organizations (HMOs) and commer-
cial health insurers. Also, some large employers may self-
insure their employees’ health benefi ts, in which case the 
medical practice may deal directly with the employer or 
with a third-party administrator the employer designates 
to process and pay claims and carry out other administra-
tive functions. 

Regardless of the type or number of payers with 
which a medical practice may deal, the billing staff must 
make a tremendous effort to stay abreast of changing 
payment policies and procedures. Although the commu-
nication of such changes may be formalized in correspon-
dence or newsletters sent by particular payers to the med-
ical practice or learned through attendance at billing and 
coding conferences, one or more members of the medical 
offi ce staff should assume responsibility for (1) tracking 
payment policy and procedural changes, (2) communicat-
ing such changes to other members of the staff and (3) 
making billing system updates to recognize such changes.

State and federal regulations as well as participating 
provider agreements also contain numerous provisions 
relevant to a medical practice’s billing function. For ex-
ample, the time limits within which a medical practice 
must submit claims for payment, the minimum time pe-
riod governing the retention of fi nancial records and the 
time frames within which a payer must remit payment 
to a provider after a claim has been submitted are often 
addressed in state or federal regulations or provider agree-
ments, depending upon the payer.1 

New York has adopted comprehensive utilization 
review legislation, which provides a specifi c process for 
physicians and others to appeal claim denials directly to 
an HMO or commercial health insurer when a claim is 
denied because the payer determines that the service for 
which the claim was submitted was medically unneces-
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PPACA gave the Secretary of HHS the authority to 
specify exceptions to the one-calendar-year time limit 
for fi ling claims. At present CMS recognizes four excep-
tions: (1) administrative error of an employee, Medicare 
contractor or agent of the HHS performing Medicare 
functions and acting within the scope of its authority; (2) 
retroactive entitlement to Medicare benefi ts; (3) retroac-
tive entitlement of dual eligible benefi ciary resulting from 
a State Medicaid Agency recoupment six months or more 
after the service was furnished; and (4) retroactive disen-
rollment from a Medicare Advantage Plan or Program of 
All-inclusive Care of the Elderly provider organization 6 
months or more after the service was furnished.13

What is the time frame for submission of Medicaid 
claims?

Claims must be submitted under the Medicaid system 
within 90 days from the date service is rendered.14 The 
regulation does provide for extensions of this time period 
if the claim is delayed due to circumstances beyond the 
control of the provider, for example, “attempts to recover 
from a third-party insurer, legal proceedings against a re-
sponsible third-party or the recipient of the medical care, 
services or supplies or delays in the determination of cli-
ent eligibility by the social services district.”15

What is the time frame for submission of no-fault 
insurance claims?

No-fault insurance claims must be submitted no later 
than 45 days after service is rendered.16 The time period 
may be extended if the eligible injured person or his or 
her representative submits written proof setting forth the 
reasons for failing to comply with the time period.17

What is the time frame for submission of workers’ 
compensation claims?

Bills for medical services rendered in workers’ com-
pensation cases should be submitted to a self-insured 
employer or carrier within 90 days from the last day of 
the month in which the services were provided.18 A pro-
vider must comply with this requirement if it wishes to 
pursue an administrative award should the employer or 
carrier refuse to pay the bill.19 Delayed submissions may 
be excused if a provider establishes good cause for the 
untimely submission.20

Prompt Payment Rules

Generally, a governmental payer must reimburse a 
provider within a certain amount of time following the 
submission of a claim. If it fails to do so, the governmen-
tal payer may have to pay interest in addition to the full 
amount of the claim. Under New York law, health plans 
also must pay claims promptly or face paying interest on 
the claims. The applicable time frames all assume that the 
claim is complete and accurate and that the payer has re-
ceived all the information necessary to process the claim.

Why is documentation of a provider’s services so 
important?

Documentation in the medical record serves many 
purposes.7 In the context of billing, documentation can 
be used to verify what and where services were provided 
and by whom and to support the appropriateness of 
services to demonstrate the accuracy of the billing. Such 
documentation can be critical in response to an audit or 
investigation. Unfortunately, a physician’s assertion that a 
service was provided or that it was medically appropriate 
is not enough; both governmental and private payers are 
demanding more evidence to establish such a case. 

What documentation should a medical record include 
for each patient encounter? 

The medical record should include, at a minimum, 
the following: (1) the reason for the encounter; (2) rel-
evant history; (3) physical exam fi ndings; (4) prior diag-
nostic test results; (5) assessment; (6) clinical impression 
or diagnosis; (7) plan of care; and (8) date and legible 
identity of the provider/observer.8 

Claims Subm ission, Prompt Payment Rules, 
Financial Records Retention and Overpayment 
Recoveries

Claims Submission Time Frames

Claims generally must be submitted to payers within 
prescribed time periods to ensure the payment of such 
claims. Failure to submit claims on a timely basis could 
result in the forfeiture of payment from certain payers. 
Governmental payers have different time periods for sub-
mission of claims, which are prescribed by statute or reg-
ulation. The time frames for the submission of claims to 
private payers generally are governed by contract or in-
dividual payer policies, however, a statutory amendment 
effective January 1, 2010, requires commercial health 
insurers and HMOs to give providers at least 120 days 
to submit a claim.9 Exceptions are provided for claims 
related to Medicaid Managed Care, Family Health Plus or 
Child Health Plus, in which case the parties can agree to a 
shorter period of time, but not less than 90 days.10 Physi-
cians should review existing provider contracts to ascer-
tain applicable time frames or request copies of payment 
policies to determine if the payer has a policy addressing 
the time frame for claim submission. 

What is the time frame for submission of Medicare 
claims?

The Patient Protection and Affordable Care Act of 
2010 (PPACA) greatly simplifi ed the Medicare require-
ments for timely submission of claims, but also signifi -
cantly reduced the time period for doing so.11 Claims for 
services rendered after January 1, 2010 must be submitted 
within one calendar year after the date of service.12
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programs. Many governmental programs audit providers 
to ensure that fraud is not occurring. Additionally, audits 
are conducted to prevent incorrect billing and overpay-
ment. By not retaining fi nancial records related to billing 
and reimbursement for the requisite time period, provid-
ers run the risk of legal or professional culpability for any 
errors that may occur. Therefore, providers should retain 
records for at least six years after payment of a claim. 
Some governmental payers require a longer period for 
records retention. Private payers may also require longer 
retention of fi nancial records, which a physician can de-
termine by consulting his or her contract with the private 
payer.

How long should a provider retain fi nancial records 
related to Medicare claims?

Providers should retain fi nancial records related to 
Medicare claims for at least 10 years, as the Centers for 
Medicare and Medicaid Services (CMS) may pursue pro-
viders under the federal False Claims Act and the federal 
Claims Collection Act for up to 10 years following pay-
ment of a claim.33 

How long should a provider retain fi nancial records 
related to Medicaid claims?

With the enactment of the New York False Claims Act 
in 2007, all records pertaining to services or supplies pro-
vided under Medicaid should also be retained for at least 
ten years from the date the care, services or supplies were 
furnished or billed, whichever is later.34 

How long should a provider retain fi nancial records 
related to no-fault claims?

Providers are not required by law to retain fi nancial 
records pertaining to no-fault insurance billings. Howev-
er, insofar as an insurer may perform routine or targeted 
audits, providers should retain such records for at least 
six years should any questions arise regarding billing and 
reimbursement.

How long should a provider retain fi nancial records 
related to workers’ compensation claims?

Although employers must retain records pertaining 
to an employee’s on-the-job injury for 18 years,35 no such 
requirement exists for a provider’s records related to 
treatment and billing for workers’ compensation claims. 
Even so, the Workers’ Compensation Board recommends 
that providers also retain their records for 18 years. 

Overpayment Recoveries
 There are many efforts underway by private health 

plans and government health programs to audit retro-
spectively the claims submitted by physicians and other 
providers. These audits are conducted to validate the 
services provided as well as to review the accuracy and 
adequacy of coding and physician documentation. New 

What rules apply to commercial health insurers and 
HMOs?

A health plan must remit payment to a provider 
within 45 days of receiving a paper claim and 30 days for 
an electronic claim.21 If the health plan’s liability for the 
claim is in dispute, the health plan must notify the provid-
er of such dispute in writing within 30 days of receiving 
the claim.22 Failure to provide such notice will oblige the 
health plan to pay the claim within the 45/30-day period 
or face penalties, including the payment of any interest 
that accrues from the date the payment was required to 
be made.23

What rules apply to Medicare claims?

Claims under Medicare can be submitted either elec-
tronically or on paper. Electronic submissions will appear 
in the Medicare system almost 24 hours after the claim 
is submitted. Payment will be made between 14 and 30 
days after submission of the claim.24 

Paper claims, on the other hand, can take as long as 
three weeks to appear in the Medicare system, and pay-
ment will not be made until 29 to 30 days after submis-
sion of the claim. The time can be even longer if the claim 
is returned because of errors. Although fi ling a paper 
claim does not require the payment of any fee, paper 
claim forms must be purchased.25

What rules apply to Medicaid?

State Medicaid agencies must pay 90 percent of all 
clean claims it receives within 30 days of receipt26 and 99 
percent of all clean claims within 90 days of the claim’s 
receipt.27 The remaining 1 percent of clean claims must 
be paid, with limited exceptions, within 12 months.28 

What rules apply to no-fault insurance?

A no-fault insurer, organization or corporation must 
remit payment to a health care provider within 30 days 
of receiving the claim or face paying not only the full 
amount of the claim but interest as well.29

What rules apply to workers’ compensation?

For workers’ compensation claims, an employer 
must pay a health care provider within 45 days after a 
bill for treatment is submitted to an employer.30 If an 
employer will not pay the bill, the employer must give 
written notice to the provider stating the reasons for non-
payment.31 In the absence of payment within 45 days or 
notice of the reasons therefor, a provider may notify the 
chair of the Workers’ Compensation Board of nonpay-
ment and request that an administrative award be made 
as payment for the bill.32 

Financial Records Retention

For various reasons, health care providers should 
retain their fi nancial records related to billing and reim-
bursement under both governmental and private payer 
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What is utilization review?

Utilization review is defi ned as the process a health 
plan uses to determine whether health care services that 
have been provided, are being provided or are proposed 
are medically necessary.41

What are the time frames within which a health plan 
must complete the utilization review process?

A health plan must make and communicate a deci-
sion regarding services or treatment according to the fol-
lowing guidelines: (1) for proposed services or treatment 
(prospective), within three business days of receiving the 
necessary information;42 (2) for current services or treat-
ment for which a continuation or extension is sought 
(concurrent), within one business day of receiving the 
necessary information;43 and (3) for services or treatment 
already provided (retrospective), within 30 days of receiv-
ing the necessary information.44 

What information is a provider or patient entitled to 
receive if the health plan determines a service is not 
medically necessary?

Any notice of an adverse determination must be in 
writing and must include the clinical rationale for the de-
termination, along with instructions about how to appeal 
such decision to the health plan.45

Who can appeal an adverse determination? 

A patient, a patient’s designee or the patient’s health 
care provider may appeal an adverse medical necessity 
determination to the health plan.46 Whether the appeal is 
standard or expedited depends on the nature of the ad-
verse determination.

Can an adverse determination upheld by the health 
plan be appealed to any other body?

Patients or their designees and providers can obtain an 
independent review of a health plan denial based upon 
a lack of medical necessity or because the services are 
considered experimental or investigative.47 To be eligible 
for independent review, the denial must fi rst be appealed 
through the health plan’s internal appeal process, or the 
health plan and the patient must agree to waive the inter-
nal process. 

Within 45 days of receiving notice of a fi nal adverse 
determination from a health plan’s internal appeal pro-
cess or a notice of waiver of such process, the patient or 
the provider must request an external appeal through the 
New York State Insurance Department.48 The insurance 
department reviews the request and, if it determines the 
request is eligible for external appeal, randomly assigns an 
external appeal agent. The external appeal agent has 30 
days to conduct the appeal unless the patient’s physician 
determines that a delay would pose an “imminent or seri-
ous threat” to the patient’s health, in which case the ap-
peal must be completed within 3 days.49 

York has enacted legislation which addresses in part the 
activities of private health plans.

What are the state law rules regarding alleged 
overpayments to physicians?

Under New York State law, health plans are required 
to provide 30 days written notice to physicians before en-
gaging in overpayment recovery efforts unless the over-
payment is the result of a duplicate payment for the same 
service. When seeking an overpayment, the notice shall 
state the patient name, service date, payment amount, 
proposed adjustment and an explanation of the proposed 
adjustment.36

Does the physician have a right to challenge the 
overpayment recovery?

The law provides that a health plan must provide a 
physician with the opportunity to challenge an overpay-
ment recovery. Such challenge is required to include the 
specifi c grounds on which the physician is challenging 
the recovery.37

Is there a time limit that applies?

In general, a health plan cannot initiate overpayment 
recovery efforts more than 24 months after the original 
payment was received by a physician unless the health 
plan’s efforts are based on a reasonable belief of fraud 
or other intentional misconduct, or abusive billing, or 
the overpayment recovery is required by, or initiated 
at the request of, a self-insured plan, or the recovery is 
required or authorized by a state or federal government 
program or coverage that is provided by this state or a 
municipality thereof to its respective employees, retirees 
or members.38

How is “abusive billing” defi ned?

Abusive billing is defi ned in the law as a billing prac-
tice that results in the submission of claims that are not 
consistent with sound fi scal, business, or medical prac-
tices and at such frequency and for such a period of time 
as to refl ect a consistent course of conduct.39

May a health plan extrapolate from a sample of claims 
to determine the amount of the overpayment?

While the insurance department issued a 2004 opin-
ion40 upholding the use of extrapolation, except for dis-
putes regarding medical necessity, the opinion predates 
the 2006 law requiring health plans to include certain 
information in the written notice of overpayment, as pre-
viously detailed, so the issue remains unsettled.

Internal Utilization Review and External Appeal 
Rules

Pursuant to the Managed Care Reform Act passed in 
New York in 1996, health plans must have a formal uti-
lization review process to make decisions regarding the 
medical necessity of a medical service or treatment. 
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corporation, professional subcontractor or consultant 
authorized to practice medicine, or a legally authorized 
trainee practicing under the supervision of a licensee.”55 
The New York State Department of Health (DOH), as the 
agency responsible for disciplining physicians, has indi-
cated that any compensation arrangement [with a billing 
company] which is based upon a percentage of physi-
cians’ gross revenues or profi ts, or net revenues or profi ts, 
of their practice or a discrete portion thereof, constitutes 
illegal fee splitting.

Is there any exception to the New York law prohibiting 
percentage payment arrangements?

The Department of Health has previously indicated 
that the only permissible percentage compensation ar-
rangements are those entered into between physicians and 
collection agencies attempting to collect past-due bills 
which would otherwise be uncollectible.

Professional Courtesy

What practices constitute professional courtesy?

Professional courtesy is defi ned as a physician’s prac-
tice of waiving all or part of the fee for services provided 
to the physician’s offi ce staff, other physicians or their 
families, including the waiver of a coinsurance or deduct-
ible payment.56

Is a physician prohibited from extending professional 
courtesy in all cases?

No. Professional courtesy can, however, violate fraud 
and abuse rules depending upon how recipients of pro-
fessional courtesy are selected and how such courtesy is 
extended. 

Under what circumstances can the extension of 
professional courtesy put a physician at risk?

If a physician selects individuals to receive profes-
sional courtesy based upon their past or future referrals, 
the anti-kickback statute may be implicated.57 A physician 
who regularly waives deductibles or copayments may 
also violate the prohibition on providing inducements to 
Medicare benefi ciaries and be subject to civil monetary 
penalties for such conduct.58 Lastly, a physician may be 
in breach of a health plan contract obligation if he or 
she routinely fails to collect copayment and deductible 
amounts, thereby subjecting such contract to termination.

Under what circumstances can a physician extend 
professional courtesy to non-Medicare patients?

To the extent that a physician extends professional 
courtesy equally, either through the waiver of copay-
ments or waiver of the entire fee, to colleagues and their 
family members, so as not to distinguish between col-
leagues who refer patients to the physician and those who 
do not, such practice is not likely to implicate the anti-
kickback statute. The physician must still be cognizant 

Must the patient pay a fee for an external appeal?

A health plan can impose up to a $50 fee on a patient 
who requests an external appeal.50 All other costs asso-
ciated with the external appeal are borne by the health 
plan. If the patient prevails, the fee must be returned. In 
addition, a fee cannot be imposed if the patient has cov-
erage under Medicaid or Child Health Plus or if the fee 
would pose a hardship for the patient, as determined by 
the health plan. 

Must the provider pay a fee for an external appeal?

A health plan can impose up to a $50 fee on a pro-
vider who requests an external appeal of an adverse 
retrospective determination, which will be refunded if 
the adverse determination is overturned.51 As of Janu-
ary 1, 2010, a provider who requests an external appeal 
of an adverse concurrent determination will be charged 
the full cost of the appeal if the adverse determination is 
completely upheld or one-half the cost of the appeal if 
the adverse determination is upheld in part.52 However, 
the health plan may only impose up to a $50 fee on the 
patient if the provider requests an external appeal of an 
adverse concurrent determination as the patient’s duly 
appointed designee.53 

Is the external appeal agent’s decision binding? 

The decision of the external appeal agent is binding, 
but does not preclude a patient from seeking judicial 
review of such decision. Furthermore, a patient need not 
use the external review process prior to initiating a court 
action.

Potential Billing-Related Risks for Physician 
Practices

Billing Companies

Do Medicare rules prohibit physicians from paying 
billing companies based on a percentage of receipts?

Although the OIG frowns upon percentage billing ar-
rangements, federal law does not prohibit such arrange-
ments. Specifi c rules do apply, however, when physicians 
pay billing companies on a percentage basis. Furthermore, 
the OIG has issued fraud alerts and has otherwise commu-
nicated its long-standing concern that such arrangements 
are ripe for upcoding, unbundling and other manipula-
tion.54 The OIG has also reminded physicians that they 
remain responsible for the billing errors and fraud of the 
billing companies with whom they contract. 

Does New York law prohibit physicians from paying 
billing companies based on a percentage of gross or net 
practice receipts?

Yes. A physician may be at risk for professional mis-
conduct in New York if he or she permits “any person 
to share in the fees for professional services, other than: 
a partner, employee, associate in a professional fi rm or 
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patient is later seen by the PA, NP or other nonphysician 
employee, as long as the physician provides subsequent 
services of a frequency that refl ects his or her active par-
ticipation in the management of the course of treatment. 
The physician must satisfy the direct supervision require-
ment with respect to every nonphysician service. Direct 
personal supervision does not mean the physician must 
be present in the same room with the PA or NP or other 
employee providing the service. The physician must, 
however, be present in the offi ce suite and immediately 
available to provide assistance and direction throughout 
the time the service is being delivered. To bill for the non-
physician’s services under the physician fee schedule, 
the physician need not actually see the patient during the 
particular offi ce visit.

Reassignment of Claims Under Medicare or Medicaid

Providers who have agreed to accept Medicare’s or 
Medicaid’s assignment method of payment will receive 
Medicare’s or Medicaid’s approved amount of reimburse-
ment for a claim. Following the submission of a claim to 
Medicare or Medicaid, payment will be forwarded to the 
provider. Only providers of assigned services can receive 
payment for a claim.61 As such, providers are generally 
prohibited from reassigning payment to a third party, with 
some exceptions. The use of a power of attorney to assign 
payment is generally precluded.62 Providers who reassign 
payment due under an assigned Medicare or Medicaid 
claim will subject themselves to various consequences, 
with the most severe being revocation of the right to re-
ceive assigned Medicare or Medicaid payments.63 In ad-
dition, many health plans have policies prohibiting the 
reassignment of claims to third parties. Physicians need to 
review their participating provider agreements for the ex-
istence of specifi c rules and any exceptions related to the 
reassignment of claims.

What is the rationale for the prohibition against 
reassigning a claim?

Reassigning claims payments in the past has proved 
a source of erroneous or exaggerated claims or fraudulent 
practices.64 Consequently, reassignment of claims is al-
lowed only under narrow exceptions provided by law, 
thus eliminating a third party’s motivation to engage in 
abusive billing practices or to submit claims for services 
that were not provided. 

What are the Medicare exceptions under which a claim 
may be reassigned?

Medicare provides the following exceptions to the gen-
eral rule regarding reassignment of claims:65 

• Payment to employer: A provider’s employer may re-
ceive a provider’s assigned payment if the provider 
is required by contract to turn over all fees to the 
employer.

of any other contractual obligations that specifi c health 
plans may impose regarding the collection of copayments 
and deductibles to avoid breaching such contracts.

Under what circumstances can a physician extend 
professional courtesy to Medicare patients?

Medicare policy considers the use of copayments 
and deductibles as an important utilization control. To 
the extent that a physician routinely waives copayments 
and deductibles, Medicare believes such practice could 
encourage the overutilization of services. Furthermore, a 
physician who regularly accepts 80 percent of the physi-
cian fee schedule as payment in full after waiving the 
patient’s copayment could be accused of submitting false 
claims to Medicare. Medicare will pay 80 percent of the 
physician fee schedule amount or 80 percent of the actual 
charge, whichever is lower. By routinely waiving copay-
ments, the physician’s actual charge would be 80 percent 
of the fee schedule amount, and Medicare should pay 
only 80 percent of this lower amount. 

Nonetheless, Medicare does recognize a general 
exception to the rule against waiving copayments and 
deductibles for fi nancially needy Medicare patients.59 In 
such cases, physicians should thoroughly document the 
criteria used to determine a patient’s fi nancial need. Such 
criteria should not result in the routine waiving of such 
payments for all Medicare patients but should rationally 
defi ne fi nancial need or hardship. 

“Incident to” Billing

What are “incident to” services?

To be considered incident to, the services must be 

• An integral, although incidental, part of the physi-
cian’s professional service;

• Commonly rendered without charge or included in 
the physician’s bill;

• Of a type that are commonly furnished in physi-
cian’s offi ces or clinics;

• Furnished by the physician or by auxiliary person-
nel under the physician’s direct supervision.60 

Medicare will pay for “incident to” services at 100 
percent of the physician fee schedule amount. Not all 
payers will pay for “incident to” services provided by an 
individual other than the physician if the physician has 
not provided any other billable service during the same of-
fi ce visit. Physicians should check with the payer prior to 
billing for “incident to” services. 

What conditions must be satisfi ed to bill “incident to”? 

Under Medicare, services delivered by a physician 
assistant (PA) or nurse practitioner (NP) or other nonphy-
sician employee could be billed “incident to” when the 
primary physician performs the initial service and the 
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• Payment may be made pursuant to a court order.70

• Payment may be made to a governmental agency 
pursuant to a reassignment from a provider.71

• Payment may be made to a business agent, such 
as a billing service, which prepares statements and 
receives payments in the name of the provider, as 
long as the agent’s compensation is not based on a 
percentage or the amount billed, and is not depen-
dent on collection of the payment.72

What are the consequences of reassigning payment of 
a claim in violation of the Medicare rule?

Under Medicare, a provider who is found to be en-
gaging in the reassignment of payment of claims will be 
notifi ed in writing that his or her conduct violates the 
Medicare laws and regulations.73 A copy of the writing 
will be forwarded to the regional Medicare offi ce.74 From 
there, the regional offi ce will determine whether further 
steps are necessary.75 The regional offi ce may either re-
voke assignment privileges or prosecute for breach of an 
assignment contract.76 

Before revocation of assignment privileges occurs, 
the regional offi ce must give the provider 15 days within 
which to submit a statement explaining why his or her 
right to payment should not be revoked.77 If the regional 
offi ce decides to revoke a provider’s assignment privi-
leges, payment will be made directly to the benefi ciary 
who received the services.78 The revocation will remain in 
effect until the regional offi ce determines that the unau-
thorized reassignment has stopped and there is reasonable 
assurance that unauthorized reassignment will not recur.79

Advance Benefi ciary Notice (ABN)

Physicians must provide advance written notice to 
patients before they provide a service that Medicare cov-
ers in some circumstances but which Medicare might not 
cover in a particular case.80 This advance notice gives the 
Medicare patient an opportunity to make an informed de-
cision prior to receiving the service. Patients who are not 
notifi ed before they receive such services are not respon-
sible for payment. 

What must an ABN include?

An ABN must be in writing, cite the particular service 
for which payment is likely to be denied and include the 
physician’s reason for believing Medicare payment will 
be denied.81 An ABN is not acceptable if the physician 
routinely gives this notice to all benefi ciaries to whom he 
or she furnishes services or if the notice is no more than a 
statement that Medicare may not pay for the service. 

The physician should have the patient sign the ABN 
before the service is rendered. If the patient decides not to 
receive the service after being informed that such service 

• Payment to an enrolled Medicare entity: An entity 
enrolled in the Medicare program may receive a 
provider’s assigned payment if the provider and 
the entity have a contractual arrangement whereby 
the entity bills for the provider’s services. How-
ever, the provider and the entity remain jointly and 
severally responsible for any overpayments. The 
services may be furnished on or off the premises of 
the entity submitting the claim.

• Payment for diagnostic tests: A provider may pay 
another physician, medical group or supplier for 
the technical and/or professional component of 
diagnostic tests, however such charges are limited, 
effective January 1, 2010, by the anti-markup rule.66

• Payment under reciprocal billing arrangements: Provid-
ers may pay a benefi ciary’s regular physician for 
services provided by another physician on an oc-
casional reciprocal basis.

• Payment under locum tenens arrangements: A pa-
tient’s regular physician may be paid for a locum 
tenens physician’s services during the regular phy-
sician’s absence if certain requirements are met.

• Payment to a governmental agency: The Medicare pro-
gram may pay benefi ts due a provider to a govern-
mental agency or entity.

• Payment pursuant to a court order: The Medicare pro-
gram may pay benefi ts due a provider pursuant to 
the order of a court of competent jurisdiction.

• Payment to an agent: The Medicare program may 
make payment in the name of a provider to an 
agent who provides collection or billing services.

What are the Medicaid exceptions under which a claim 
may be reassigned?

The Medicaid program in New York State provides 
the following exceptions to the general rule regarding 
reassignment of claims:

• A provider’s employer may be paid, if the provider 
is required as a condition of employment to turn 
over its fees to said employer.67

• A facility where the service was provided may be 
paid, as long as the facility has a contractual ar-
rangement with affi liated providers to submit their 
claims in its claim for reimbursement.68

• A foundation, plan or similar organization, includ-
ing HMOs furnishing health care through an orga-
nized health care delivery system, may be paid. A 
contractual arrangement must exist between the 
provider and the organization, under which the or-
ganization submits the claims.69
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What guidelines govern private contracts? 

The private contract must

• be in writing and in print suffi ciently large to en-
sure that the benefi ciary is able to read the contract.

• clearly state whether the physician/practitioner is 
excluded from Medicare.

• state that the benefi ciary or his or her legal repre-
sentative accepts full responsibility for payment of 
the physician/practitioner’s charges for all services 
furnished by the physician/practitioner. 

• state that the benefi ciary or his or her legal rep-
resentative understands that Medicare limits do 
not apply to what the physician/practitioner 
may charge for items or services furnished by the 
physician/practitioner.

• state that the benefi ciary or his or her legal repre-
sentative agrees not to submit a claim to Medicare 
or to ask the physician/practitioner to submit a 
claim to Medicare.

• state that the benefi ciary or his or her legal repre-
sentative understands that Medicare payment will 
not be made for any items or services furnished by 
the physician/practitioner that would have other-
wise been covered by Medicare if no private con-
tract existed and a proper Medicare claim had been 
submitted.

• state that the benefi ciary or his or her legal repre-
sentative enters into the contract with the knowl-
edge that he or she has the right to obtain Medi-
care-covered items and services from other physi-
cians and practitioners who have not opted out of 
Medicare, and that the benefi ciary is not compelled 
to enter into private contracts that apply to other 
Medicare-covered services furnished by other physi-
cians/practitioners who have not opted out.

• state the expected or known effective date and 
expected or known expiration date of the opt-out 
period.

• state that the benefi ciary or his or her legal repre-
sentative understands that Medigap plans do not, 
and that other supplemental plans may elect not to, 
make payments for items and services not paid for 
by Medicare.

• be signed by the benefi ciary or his or her legal rep-
resentative and by the physician/practitioner.87

When can a benefi ciary enter into a private contract?

Generally, a benefi ciary can enter a private contract at 
any time. However, a contract that a benefi ciary or his or 
her legal representative enters into when the benefi ciary 
requires emergency care services or urgent care services is 
not valid.88

may not be covered, the patient should sign the ABN, ac-
knowledging his or her refusal to receive the service. An 
ABN is not required for services that are never covered 
by Medicare, such as routine physical examinations or 
cosmetic surgery.

Do other payers require ABNs?

According to the DOH’s provider contracting guide-
lines,82 a physician’s contract with an independent prac-
tice association or HMO must contain certain provisions 
that bar the provider from seeking payment for covered 
services directly from a patient enrolled in such HMO. 
A provider may bill a patient directly for uncovered 
services as long as the provider advises the patient in ad-
vance that the service is not covered and tells the patient 
how much he or she would have to pay for the service. 
Although not as specifi c as the Medicare rules, this provi-
sion similarly obliges the provider to advise a patient in 
advance if the patient will be expected to pay for an oth-
erwise uncovered service.

Opting Out of Medicare

Physicians may contract privately with Medicare 
benefi ciaries when certain conditions are met.83 Physi-
cians entering into private contracts must opt out of the 
Medicare program for two years for all covered items and 
services they furnish to Medicare benefi ciaries. A physi-
cian must opt out for all Medicare benefi ciaries, not just 
those willing to enter into private contracts.

How does a physician opt out of Medicare?

The physician must fi le an affi davit notifying the 
Medicare Administrative Contractor that has jurisdiction 
over the claims that would otherwise be submitted that 
he or she has opted out of the Medicare program. For 
two years from the date of the affi davit, the physician is 
out of the Medicare program and Medicare will not pay 
for claims submitted by such physician, except for claims 
submitted for emergency or urgent care services where 
the benefi ciary has not entered into a private contract.84 
After two years the physician will reenter the Medicare 
program, unless the physician fi les another affi davit with 
the Medicare Administrative Contractor.85 A valid affi da-
vit must be in writing and signed by the physician. The 
affi davit must include, among other things, the physician’s 
full name, address, telephone number, billing number, NPI 
or, if the physician does not have an NPI, a tax identifi ca-
tion number.86 

What is a private contract? 

A private contract is a voluntary agreement between 
a physician and a Medicare benefi ciary who agrees to 
pay fully out-of-pocket for a Medicare-covered service. 
Under such agreements, the physician is not bound by 
the charge limits imposed under Medicare, and the ben-
efi ciary agrees not to submit a claim to Medicare for the 
service provided. 
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from PSCs to Zone Program Integrity Contractors 
(ZPICs). While ZPICs will have the same duties, the 
main purpose of the transition is to promote coor-
dination by better aligning the seven ZPIC jurisdic-
tions with those of the MACs. At present, no ZPIC 
has been designated for Zone 6, which includes 
New York, so Safeguard Services, LLC remains the 
PSC for the State.

While Medicare has been at the forefront of using 
administrative contractors, the Defi cit Reduction Act of 
2005 required CMS to begin implementing a Medicaid In-
tegrity Program to combat fraud, waste and abuse in the 
Medicaid program.94 The four parts of the program, to be 
accomplished through private contractors, are: (1) review 
provider actions; (2) audit claims; (3) identify overpay-
ments; and (4) provide education with respect to payment 
integrity and quality of care. In addition, the CMS will 
provide assistance to state efforts regarding fraud and 
abuse. 

On the state level, the New York State Offi ce of the 
Medicaid Inspector General makes extensive use of pri-
vate contractors to support its fraud and abuse efforts. In 
addition, as of December 31, 2010, states were required to 
contract with RACs for the purpose of identifying Med-
icaid underpayments and overpayments and recouping 
overpayments.95 Medicaid RACs are paid a contingency 
fee based on recovered overpayments. 

Resources
The following list contains additional selected re-

sources that offer helpful information on billing and re-
imbursement for Medicare, Medicaid, no-fault insurance 
and workers’ compensation. Although most private pay-
ers have websites with information for providers regard-
ing billing and reimbursement, the sheer number of pri-
vate payers in New York State precludes listing them here. 

Medicare

Offi cial Governmental Medicare Information: www.
medicare.gov (although this site is geared toward con-
sumers, providers can fi nd information on Medicare 
basics, Medicare publications and contact information for 
questions regarding Medicare. The site also offers a search 
tool for more specifi c requests about Medicare.)

For questions regarding Part A bills and services, hos-
pital care, skilled nursing care and fraud and abuse, contact 
National Government Services at: 1-888-855-4356.

For questions regarding Part B bills, services and 
fraud and abuse, contact National Government Services 
at: 1-866-837-0241.

Medicare Learning Network: www.cms.gov/
MLNGenInfo/ (designed for health care providers as a 
learning resource about Medicare policies and payment 
rules)

What are the record-keeping requirements for private 
contracts? 

The physician must give a copy of the contract (a 
photocopy is permissible) to the benefi ciary or his or her 
legal representative before furnishing items or services 
to the benefi ciary under the terms of the contract. The 
physician should also retain the private contract with the 
original signatures of both parties for the duration of the 
opt-out period. The contract must be made available to 
the CMS upon request.89

How long is a private contract valid?

The contract is valid for the two-year opt-out period. 
The patient must renew or update the contract for each 
opt-out period.90

Administrative Contractors
The federal government increasingly relies upon 

private contractors to carry out a wide range of vital 
program functions for Medicare, from processing claims 
and provider reimbursement to identifying and pursuing 
cases of fraud and abuse. Such contractors include:

• Medicare Administrative Contractors (MACs).91 
The MACs replaced the fi scal intermediaries and 
carriers, the primary difference being that an A/B 
MAC handles both Parts A and B for a given ju-
risdiction. The 48 fi scal intermediary and carrier 
jurisdictions were consolidated into just 15 A/B 
MAC jurisdictions. In addition, 4 of the 15 A/B 
MACs are also tasked with handling home health 
and hospice claims and there are 4 specialty MACs 
which process durable medical equipment claims. 
The MAC contracts are subject to competitive bid-
ding at least every fi ve years. 

 The MACs for New York are: A/B MAC: National 
Government Services, Home Health & Hospice 
MAC: Noridian Administrative Services, and DME 
MAC: National Heritage Insurance Corp.

• Recovery Audit Contractors (RACs).92 The RACs 
are tasked with: (1) identifying underpayments 
and overpayments; and (2) recouping overpay-
ments under Medicare Parts A and B. As with 
many of the administrative contractors, RACs in-
creasingly use sophisticated data analysis to iden-
tify areas of concern and to select providers to be 
audited. RACs are reimbursed a percentage of the 
overpayments collected. The RAC for New York is 
currently DCS Healthcare Services.

• Program Safeguard Contractors (PSCs).93 The 
primary task of PSCs is to identify and develop 
cases of suspected fraud, take immediate action to 
prevent inappropriate payments and refer cases 
of potential fraud to the OIG or law enforcement. 
CMS is currently in the process of transitioning 
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tion and specifi c information requested. See website for 
further contact information.)

New York State Insurance Fund: www.nysif.com (of-
fers medical providers a checklist regarding submission 
of bills. It also allows providers to make inquiries regard-
ing billing and payment and provides workers’ compen-
sation claim forms. A contact page allows providers to 
contact the New York State Insurance Fund through email 
with specifi c questions regarding billing and reimburse-
ment of workers’ compensation claims.)
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National Government Services: www.ngsmedicare.
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Medicare. Empire publishes a provider newsletter offer-
ing the most up-to-date information on Medicare and re-
lated issues, available for free on the website or via hard 
copy with a subscription fee.)

Medicaid

New York State Department of Health (DOH): www.
health.state.ny.us (provides information regarding 
the Medicaid program in New York State, featuring a 
Medicaid reference guide, a monthly publication on 
Medicaid and recent news on Medicaid)

e-mail: nyhealth@health.state.ny.us

The electronic Medicaid system of New York (eMedNY): 
http://www.emedny.org/ (in addition to processing 
Medicaid claims, eMedNY provides extensive informa-
tion on Medicaid, including Provider Manuals). Inquiries 
regarding practitioner services, institutional services and 
professional services should be directed to 1-800-343-
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Medicare/Medicaid

Centers for Medicare & Medicaid Services (CMS): 
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Centers for Medicare & Medicaid Services
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Workers’ Compensation

New York State Workers’ Compensation Board: 
www.wcb.state.ny.us (offers information for health care 
providers on a variety of topics related to workers’ com-
pensation, including medical fee schedules, fi ling claims 
and what to do when a bill for treatment is not paid. Con-
tact information will vary based on the physician’s loca-
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What’s Happening in the Section

 New Section Offi cers
On January 25, 2012, the Section elected a new slate 

of offi cers who will begin serving their one-year terms on 
June 1, 2012. The offi cers are as follows: 

Section Chair: Ellen V. Weissman, Hodgson Russ 
(Buffalo and NYC)

Chair-Elect: Kathleen M. Burke, V.P., Board 
Relations, Secretary & Counsel, 
NY-Presbyterian Hospital (NYC)

Vice-Chair Margaret Davino, Kaufman, Bor-
geest & Ryan (NYC)

Secretary Kenneth R. Larywon, Martin, 
Clearwater & Bell LLP (NYC)

Treasurer Raul A. Tabora, Jr., Ruffo, Tabora, 
Mainello & McKay, P.C. (Albany)

Meet Incoming Section Chair Ellen V. Weissman
Ellen V. Weissman heads the 

Health Law Practice Group of 
Hodgson Russ, and works out of 
the fi rm’s offi ces in Buffalo and 
New York City. Ms. Weissman de-
votes her practice to serving health 
care clients in reimbursement, 
regulatory, and compliance matters. 
She advises health care clients on 
structuring transactions, including 
forming integrated delivery systems 
and ambulatory care alternatives 
in light of licensure, certifi cate of need, and reimburse-
ment issues. Ms. Weissman counsels academic medical 
centers on graduate medical education reimbursement 
and compliance issues. She represents health care clients 
in Medicare and Medicaid appeals, including appeals be-
fore the Provider Reimbursement Review Board. She also 
represents providers in Medicare and Medicaid audits 
and investigations conducted by fi scal intermediaries, the 
Offi ce of the Inspector General of HHS, the U.S. Depart-
ment of Justice, Medicaid Fraud Control Units, and the 
New York Offi ce of the Medicaid Inspector General.

Prior to joining Hodgson Russ, Ms. Weissman prac-
ticed with the New York City offi ce of a national health 
care law fi rm, Wood, Lucksinger and Epstein. She also 
served as counsel to a New York City deputy mayor who 
chaired the New York City Health and Hospitals Corpo-
ration and as law clerk to U.S. District Judge Whitman 
Knapp in the Southern District of New York.

Ms. Weissman has lectured extensively in health law, 
and previously chaired the Section’s Committee on Pay-
ment and Reimbursement.

Recent Events
• Legal, Ethical and Mental Health Issues on 

Today’s Higher Education Campus. On Febru-
ary 21, 2012, the Section co-sponsored this all-day 
program. The program was co-sponsored with 
Fordham University School of Law, several other 
Bar Association Committees and the Women’s Bar 
Association. It was held at Fordham Law School’s 
Lincoln Center Campus. Co-chairs of the program 
were Health Law Section Members Mary Beth 
Morrissey, Lawrence Faulkner, and Carolyn Wolf.

• Accountable Care Organizations. The Section’s 
Fall Meeting, which focused on accountable 
care organizations, was well attended, and well-
received. The program was co-Chaired by Margie 
Davino of Kaufman, Borgeest and Ryan, LLP and 
Julia Goings-Perrot of Tarshis, Catania, Liberth, 
Mahon & Milligram, PLLC.

• Annual Meeting. The Annual Meeting was held on 
January 25, 2012 at the Hilton New York in NYC. 
Co-Chaired by Robert A. Hussar of Manatt Phelps 
and Melissa M. Zambri of Hiscock & Barclay, LLP, 
the program covered due diligence in health care 
transactions, CMS program integrity activities, 
OMIG and MFCU initiatives, corporate integrity 
agreements and program exclusion initiatives. 

• Presentation by Stephen Berger. The luncheon 
address at the Section’s Annual Meeting was given 
by Stephen Berger, the Chairman, Commission on 
Health Care Facilities in the 21st Century Chair, 
Brooklyn Health System Redesign Work Group.
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• The Committee on Hospitals and Health Systems 
and the Long Term Care Providers Committee have 
been merged into a new Committee on Institutional 
Providers.

• The Physicians and Licensed Health Care Profes-
sionals Committee and the Professional Discipline 
Committee, have been merged into a new Com-
mittee on Health Professionals chaired by Barbara 
Ryan.

• The Committee on Payment and Reimbursement, 
and the Committee on Managed Care, Insurance 
and Consumer/Patient Rights have been merged 
into a new Committee on Reimbursement Issues to 
be co-chaired by Harold Iselin and Ross Lanzafame.

• The Mental Health Issues Committee and the Spe-
cial Committee on Mental Retardation and Devel-
opmental Disabilities have been merged into a new 
Committee on Mental Health and Developmental 
Disabilities. It will be co-chaired by Carolyn Wolf 
and Hermes Fernandez.

The Health Law Journal will continue under the editor-
ship of Robert Swidler, and Supraspinatus will continue 
to be managed by Paul Gillan.

Diversity
The Diversity Challenge of the Health Law Sec-

tion has developed an Action Plan with three major 
components:

• outreach to the health law sections of minority bar 
associations.

• membership marketing materials appealing to a 
more diverse membership.

• a Summer internship program with 3 slots to en-
courage minorities to consider health law careers.

The Diversity Task Force, chaired by Lisa Hayes, 
working in conjunction with Membership Commit-
tee Chair Karen Gallinari, are planning programs and 
collaborations.

The Section was represented at the Association’s 
“Celebrating Diversity” Reception on Monday, January 
23, 2012 from 6-8 p.m. This event was part of the Annual 
Meeting at the Hilton New York. A free 1-year member-
ship in the Health Law Section was offered to potential 
new members expressing an interest in health care law. 
Also during the Annual Meeting, the Section was a
Gold Sponsor of the Edith I. Spivak Symposium of the 
NYSBA’s Committee on Women in the Law, held on 
Tuesday, January 24, 2012.

Recent Supraspinatus Topics
• Study of Medicare Patients Finds Most Hospital 

Errors Unreported—NYTimes.com

• State Health Department Awards $500,000 in Doc-
tors Across New York Funds

• St. John’s Episcopal Hospital Laboratory Permit 
Suspended for 30 Days

• St. Luke’s-Roosevelt and Mount Sinai Settle Re-
spective Nursing Disputes

• Montefi ore Nurses Dispute Heats Up

• Mail Order Pharmacy Approval Message

• Cuomo approves mail order pharmacy bills

• Wal-Mart: “We are not building a national, inte-
grated, low-cost primary care health care platform”

• State Health Department Awards 4.5 Million to 
Combat Childhood Obesity

• 12 Are Charged in Medicare Fraud Schemes Said to 
Cost $95 Million—NYTimes.com

• Governor signs bill mandating insurance for au-
tism care—Times Union

• Congress Asks I.R.S. About Oversight of Nonprofi t 
Hospitals—NYTimes.com

• New York Settles Medicaid Fraud Suit for $70 Mil-
lion—NYTimes.com

Section Committees

Unchanged Chair/Co-Chair

Executive Committee Section Chair

Membership Karen Gallinari

Fraud Abuse and Melissa Zambri
Compliance Robert Hussar

Ethical Issues in the Lawrence Faulkner
Provision of HealthCare

In-House Counsel Reginald Bullock

Public Health and Julia Goings-Perrot
Health Policy

Other Committee Changes
• The Special Committee on E-Health Information 

Systems has been made a Standing Committee. It 
will be chaired by Raul Tabora.

• The Special Committee on Legislative Issues has 
been made a Standing Committee, and will con-
tinue to be chaired by James Lytle.

Further information about upcoming programs is always available at
www.nysba.org/health. Just click on “Events.”
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E-Health Information Systems
Raul A. Tabora Jr.
Ruffo Tabora Mainello & McKay PC
300 Great Oaks Boulevard, Suite 311
Albany, NY 12203
rtabora@ruffotabora.com

Ethical Issues in the Provision of 
Health Care
Lawrence R. Faulkner
General Counsel and Director of 
Quality Assurance
Arc Of Westchester
265 Saw Mill River Road, 3rd Floor
Hawthorne, NY 10532
lfaulkner@westchesterarc.org

Fraud, Abuse and Compliance
Melissa M. Zambri
Hiscock & Barclay LLP
80 State Street
Albany, NY 12207-2207
mzambri@hblaw.com

Robert A. Hussar
Manatt Phelps & Phillips
30 South Pearl Street
Albany, NY 12207
rhussar@manatt.com

Health Professionals
Barbara A. Ryan
Aaronson Rappaport Feinstein & 
Deutsch, LLP
600 3rd Avenue, 6th Floor
New York, NY 10016
baryan@arfdlaw.com

Inhouse Counsel
Reginald Bullock Jr.
North Shore-Long Island Jewish 
Health System
145 Community Drive
Great Neck, NY 11021
rbullock@nshs.edu

Institutional Providers
vacant

Legislative Issues
James W. Lytle
9 Fernbank Ave.
Delmar, NY 12054

 Membership
Karen L. I. Gallinari
15 Wilcox Avenue
Yonkers, NY 10705
kgallina@montefi ore.org

Mental Health and Developmental 
Disabilities
Carolyn Reinach Wolf
Abrams, Fensterman, Fensterman, 
Eisman, Greenberg, Formato & 
Einiger, LLP
1111 Marcus Avenue, Suite 107
Lake Success, NY 11042
cwolf@abramslaw.com

Hermes Fernandez
Bond, Schoeneck & King, PLLC
111 Washington Avenue
Albany, NY 12210-2211
hfernandez@bsk.com

Section Committees and Chairs
The Health Law Section encourages members to participate in its programs and to volunteer to serve on the Committees 
listed below. Please contact the Section Offi cers (listed on the back page) or Committee Chairs for further information 
about these Committees.

Publications and Web Page
Robert N. Swidler
Northeast Health
2212 Burdett Avenue
Troy, NY 12180
swidlerr@nehealth.com

Public Health and Health Policy
Julia C. Goings-Perrot
Tarshis Catania Liberth Mahon & 
Milligram PLLC
1 Corwin Court
Newburgh. NY 12550
jgoings-perrot@tclmm.com

Reimbursement Issues
Harold N. Iselin
Greenberg Traurig, LLP
54 State Street
Albany, NY 12207
iselinh@gtlaw.com

Ross P. Lanzafame
Harter Secrest & Emery LLP
1600 Bausch and Lomb Place
Rochester, NY 14604
rlanzafame@hselaw.com
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Your key to professional success…

A wealth of practical resources at www.nysba.org

•  Downloadable Forms 
organized into common 
practice areas

•  Free legal research from 
Loislaw.com

•  Comprehensive practice 
management tools

•  Forums/listserves for 
Sections and Committees

• Ethics Opinions
 from 1964 – present

•  NYSBA Reports – the 
substantive work of the 
Association

•  Legislative information 
with timely news feeds

•  Online career services for 
job seekers and employers

•  Learn more about the 
Lawyers Assistance 
Program at www.nysba.
org/lap

The practical tools you 
need. The resources you 
demand. Available right 
now.

 
Our members deserve 
nothing less. 

For more information on these and many other resources go to www.nysba.orgFor more information on these and many other resources go to www.nysba.org

The Health Law Journal is also 
available online

Go to www.nysba.org/HealthLawJournal
to access:

• Past Issues (1996-present) of the Health Law 
Journal*

• Health Law Journal Searchable Index 
(1996-present)

• Searchable articles from the Health Law 
Journal that include links to cites and statutes. 
This service is provided by Loislaw and is an 
exclusive Section member benefi t*

*You must be a Health Law Section member and logged in 
to access. Need password assistance? Visit our Web site at
www.nysba.org/pwhelp. For questions or log-in help,
call (518) 463-3200.
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Get the Information Edge

The New York State
Physician’s HIPAA Privacy 
Manual

Authors
Lisa McDougall, Esq.
Buffalo, NY

Christopher R. Viney, Esq.
Lackawanna, NY

This title is designed to be a “hands on” tool for health care 
providers as well as their legal counsel. Consisting of 36 policies 
and procedures—as well as the forms necessary to implement 
them—the Manual provides the day-to-day guidance necessary 
to allow the physician’s offi ce to respond to routine, everyday 
inquiries about protected health information. It also provides 
the framework to enable the privacy offi cer and the health care 
provider’s counsel to respond properly to even 
non-routine issues.

The Manual is organized in a way that parallels the various 
aspects of the HIPAA Privacy Rule, and incorporates pertinent 
New York State law considerations as well. 

This invaluable book is a useful tool for both the health care 
and legal practitioner alike.

Co-sponsored by the New York State Bar Association’s Health Law 
Section and the Committee on Continuing Legal Education

”An excellent resource for all physicians and 
providers in New York, the HIPAA Manual 
incorporates both HIPAA and New York law, 
which is extremely useful because New York 
law can be more stringent than HIPAA. The 
forms are very helpful, and physicians' offi ces 
can easily adapt them for their own use.”

—Margaret Davino, Kaufman Borgeest & 
Ryan, New York City

Product Info and Prices
2007 • 288 pp., loose-leaf • PN: 4167

NYSBA Members $75
Non-members  $95
$5.95 shipping and handling within the continental U.S. The 
cost for shipping and handling outside the continental U.S. 
will be based on destination and added to your order. Prices 
do not include applicable sales tax.

q.

Section Members 
get 20% discount*

with coupon codePUB1379N

*Discount good until April 13, 2012.

To order online visit www.nysba.org/HIPAAManual 
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ADDRESS SERVICE REQUESTED

NEW YORK STATE BAR ASSOCIATION
HEALTH LAW SECTION
One Elk Street, Albany, New York 12207-1002

NON PROFIT ORG.
U.S. POSTAGE

PAID
ALBANY, N.Y.

PERMIT NO. 155

There are millions of
reasons to do Pro Bono.

(Here are some.)

Each year in communities across New York State, indigent people face literally millions of civil legal 
matters without assistance. Women seek protection from an abusive spouse. Children are denied 
public benefi ts. Families lose their homes. All without benefi t of legal counsel. 
They need your help. 
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Call the New York State Bar Association today at 
518-487-5640 or go to www.nysba.org/probono 
to learn about pro bono opportunities.


