Health Law Journal

‘ ublication of the Health Law Section
IIIII Ap bl f the Health L S
~~=5~ Ofthe New York State Bar Association

— D N el &Y, ) .-.1:1\‘;9‘_1._] | .I.;.
".-nb wrd L 7 L -
| RN Inside

Board Fiduciary Duty to
Oversee Quality

Visitation Policies:
Medicare and New York
State Set Standards for
Non-Discrimination

Marmet Decision’s
Impact on Personal
Injury Claims Against
New York Nursing
Homes

The Home Care Worker
Wage Parity Law

History of Medicaid
Reimbursement in
New York State

Protecting the Elderly
from Financial Abuse
and the Do-Not-Call
Registry

Redefining the
Valuation Methods of
Modern Day Hospital
Care

Section Report on
Limiting Executive
Compensation and
Administrative
Expenses in Agency
Procurements




From the NYSBA Book S_tore

al Needs
IE:dﬁ:uL:g 5w||| prafting
3

£ o
st 1

Book Prices

2011-2012 * 300 pp., softbound
® PN: 40821

NYSBA Members $90
Non-Members $105

Order multiple titles to take advantage of our low flat
rate shipping charge of $5.95 per order, regardless
of the number of items shipped. $5.95 shipping and
handling offer applies to orders shipped within the
continental U.S. Shipping and handling charges for
orders shipped outside the continental U.S. will be
based on destination and added to your total.

**Discount good until November 21, 2012.

AUTHORS

Jessica R. Amelar, Esq.
New York County Surrogate’s Court
New York, NY

Bernard A. Krooks, Esq.
Littman Krooks LLP
New York, NY

Elder law is one of the most challenging and rewarding practice areas. With
the aging of the baby boomers, and the rapid growth of the number of senior
citizens, elder law practitioners have stepped in to fill the gaps in the more
traditional practice areas. This text provides an introduction to the scope and
practice of elder law in New York State. It covers areas such as Medicaid, long-
term care insurance, powers of attorney and health care proxies, and provides
an estate and gift tax overview.

Elder Law, Special Needs Planning and Will Drafting provides a clear overview
for attorneys in this practice area and includes a sample will, sample represen-
tation letters and numerous checklists, forms and exhibits used by the authors
in their daily practice.

The 2011-2012 release is current through the 2011 New York State legislative
session and is even more valuable with Forms on CD.

* The materials included in the NEw York LAWYERS' PRACTICAL SKILLS SERIES are also available as segments of the New York Lawyer’s
Deskbook and Formbook (PN: 4152), a seven-volume set that covers 27 areas of practice. The non-member price for all seven
volumes of the Deskbook and Formbook is $710. The member price is $550.

Get the Information Edge

NEW YORK STATE BAR ASSOCIATION
1.800.582.2452 www.nysba.org/pubs

Mention Code: PUB1558N

i

NYSBA



HEALTH LAW JOURNAL

SUMMER/FALL 2012

Vol. 17, No. 3

THE HEALTH LAW SECTION
NEW YORK STATE BAR ASSOCIATION

© 2012 New York State Bar Association



Table of Contents

Ellen V. Weissman

Regular Features

Feature Articles
Tracy E. Miller
Opening the Hospital Door:

Paul Knag and Christina Hage

The U.S. Supreme Court’s Marmet Decision and Its Potential Impact Upon Personal Injury Claims

Keith L. Kaplan
Emina Poricanin

Eugene M. Laks

Why Are You Calling Me?: The Importance of the Do-Not-Call Registry in Protecting the Elderly

Matthea Ross

Craig B. Garner

Section Matters
The Health Law Section’s Comments Regarding Executive Compensation

James W. Lytle, Principal Author

Cover artwork:
Rip Van Winkle by N.C. Wyeth

A Message from the Section CRair ..o

In the New YOrk State COUITS.......coviiiiiiiiiiiiiii s
In the New York State Legislature .........c..coooiiiiii e
In the New YOrk State AZEICIES. ......c.cviiiiiiiiiiririiieieieeeceeeee e
New York State Fraud, Abuse and Compliance Developments ..............ccocoveueiiiieiniiccneccecce,
TN N JOUTINALS ..ttt h bttt b e bt bbb e et e e et et e st e st e ae e st eseeseeae et eebesbeseeebenbensennan

J10Y A (o BB ul Fa¥ {0 5 s a V=L u o) o VUNRUR RSSO

Board Fiduciary Duty to Oversee Quality: New Challenges, Rising Expectations .........c.cccccocoeeiiiinnnnnn.

Medicare and New York Set Standards for Non-Discrimination in Visitation Policies .........c.cccceeevveeneene..

Against New York NUrsing HOMES ..ot

The Home Care Worker Wage Parity Law, Dissected ...........ccoooriioiiiiiiii

The Complex History of Medicaid Reimbursement in New York State..........ccccccoevviniiiinnnininnnes

FTOIMN FINANCIAL ADUSE ...ttt et e et e e et e e et e e s aeeeeaaeeseaateesaseeesanteesnsaessneeeesnsaeesnns

Redefining the Valuation Methods of Modern Day Hospital Care...........ccccocoouviiiininiciiiciiciece

and Administrative Expense Regulations.............cocoueiiiiiiiiiii

Newsflash: What's Happening in the SeCtion ...

NYSBA Health Law Journal | Summer/Fall 2012 | Vol. 17 | No. 3




A Message from the Section Chair

I am pleased to be serv-
ing as Chair of the Health
Law Section. The Section
currently has over 1,260
members. Our initiatives
include our legislative and
regulatory agenda, our CLE
programs, our committee
work, and our participation
in the NYSBA diversity chal-
lenge, which I will briefly
discuss below.

I'look forward to work-
ing with you in the coming
year. Please do not hesitate to contact me with any sug-
gestions for Section initiatives.

Legislative/Regulatory Agenda

Our Section plays an important role in proposing and
commenting on legislation and regulations. We have been
working on a variety of legislative and regulatory initia-
tives, including those described below. Thanks are due to
the Chair of our Legislative Issues Committee, Jim Lytle,
as well as to many other members of the Section who
have contributed their time and expertise to these and
other legislative and regulatory initiatives.

* NY Practitioner Self-Referral Law amendments
(A3551-A/54660): Our Section developed an affir-
mative legislative proposal that is designed to make
Public Health Law 238-a consistent with the federal
Stark law. Section members drafted the proposed
amendments, worked with the leadership of the
NYSBA and the legislature to achieve passage of
the bill, and continue to work with the NYSBA to
urge the Governor to sign the bill. [Editor’s Note:
On October 3, 2012, just as this edition was going
to print, Governor Cuomo vetoed this bill. See Veto
Message #153, http:/ /public.leginfo.state.ny.us/
menugetf.cgi.] The legislation would ensure that
any arrangement permitted under federal law will
also be permitted under State law, unless the Public
Health Council and Commission of Health find
that such arrangements pose a substantial risk of
payer or patient abuse. This is an important piece
of legislation, designed to get rid of the inconsisten-
cies between state and federal law that have made
compliance with state law nearly impossible.

* Accountable Care Organization (ACO) Law
amendments (A8869-B/ S6228-B): Members of
our Section worked with the legislature in crafting
amendments to the State’s ACO Law (Article 29-E
of the Public Health Law). The amendments in-

clude provisions removing the limit on the number
of ACOs that may be approved by the New York
Department of Health (DOH), thereby entitling
them to the protections afforded by the N.Y. law,
aligns the State ACO governance requirements with
those in Medicare regulations, and provides an
expedited process for State certification of Medicare
ACOs. The Section has drafted a letter to the Gov-
ernor urging him to sign the bill, which has passed
both houses of the legislature.

* Executive Compensation regulations: Our Section
submitted comments on the proposed regulations
issued by DOH (and other state agencies) designed
to implement the Governor’s Executive Order No.
38, which seeks to limit executive compensation
and reduce administrative expenses for entities
contracting with the state. The Section’s comments
appear in this edition of the Health Law Journal, and
are listed on our website at http:/ /www.nysba.
org/ExecCompRegs.

CLE Programs

The Health Law Section sponsored two programs in
the Spring 2012 season, both of which were held in New
York City, with live webcasts:

* “The Sunshine Act and the Final Rule on Conflicts
of Interest in Research: Issues, Implementation and
Compliance Implications” held on April 4, and

e “Key Issues for Health Care Providers: In-House
Counsels’ Perspective,” held on June 11.

In the Fall of 2012, the Health Law Section sponsored
a program in Albany at the State Bar Center, with a live
webcast option:

¢ “Health Information Exchanges & Electronic Health
Record Systems: Infrastructure and Security in the
Internet Model,” on Sept. 20.

Also scheduled is a program in Albany at the State
Bar Center, with a live webcast option:

e “HITECH for Lawyers,” scheduled for Dec. 7.

In addition, the Section’s Fall program is scheduled
for Friday, October 26, at the State Bar Center in Albany.
The program will focus on “New York Health Reform.”
The speakers include a number of state officials: Jason
Helgerson, Deputy Commissioner, Office of Health Insur-
ance Programs and New York State Medicaid Director;
Assemblyman Richard Gottfried, Chair of the N.Y. State
Assembly Health Committee; Lisa Sbrana, Counsel to the
New York Health Benefit Exchange; and Jeremy Creelan,
Special Counsel, Public Integrity & Ethics Reform for the
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N.Y. Governor’s Office. Other speakers include Harold
Iselin, James Lytle, as well as Elisabeth Benjamin, Chair,
Health Care for All New York.

Diversity

On May 10, 2012, the NYSBA honored our Section
as a First Place Winner/Section Diversity Champion of
the President’s Diversity Challenge. Recognition is due
to Lisa Hayes, Chair of our Diversity Task Force, and
to Karen Gallinari, Chair of the Membership Commit-
tee, who have been working tirelessly on this important
initiative.

Committees
The Section currently has 13 standing Committees:

Committee on Fraud, Abuse and Compliance
Robert A. Hussar, Esq., Co-Chair
rhussar@manatt.com

Melissa M. Zambri, Esq., Co-Chair
mzambri@hblaw.com

Committee on Institutional Providers
David A. Manko, Esq., Chair
david.manko@rivkin.com

E-Health and Information Systems
Raul A. Tabora, Esq., Chair
rtabora@ruffotabora.com

Ethical Issues in the Provision of Health Care
Lawrence R. Faulkner, Esq., Chair
lIfaulkner@westchesterarc.org

Health Professionals

Barbara A. Ryan, Esq., Chair
baryan@arfdlaw.com

In-house Counsel

Reginald Bullock, Jr., Esq., Chair

Medical Research and Biotechnology

Alexander C. Brownstein, Esq., Co-Chair
alex.brownstein@bioscicom.net

Samuel J. Servello, Esq., Co-Chair
sservello@mosessinger.com

Membership

Karen L. I. Gallinari, Esq., Co-Chair
kgallina@montefiore.org

Hon. James F. Horan, ALJ, Co-Chair
jthO1@health.state.ny.us

Mental Hygiene and Developmental Disabilities

Hermes Fernandez, Esq., Co-Chair
hfernandez@bsk.com

Carolyn Reinach Wolf, Esq., Co-Chair
cwolf@abramslaw.com

Public Health

Julia C. Goings-Perrot, Esq., Chair
jgoings-perrot@tclmm.com

Publications and Web Page

Robert N. Swidler, Esq., Chair
swidlerr@nehealth.com

Reimbursement Issues

Harold N. Iselin, Esq., Co-Chair
iselinh@gtlaw.com

Ross P. Lanzafame, Esq., Co-Chair
rlanzafame@hselaw.com

We also recently appointed an ad hoc committee on
Strategic Planning.

I encourage all Section members to join a standing
committee and to contribute. Participation in committee
initiatives, including commenting on proposed regula-
tions and legislation, as well as developing and present-
ing at CLE programs, can be rewarding in many ways,
personal as well as professional.

rbullock@nshs.edu

Legislative Issues Ellen V. Weissman

James W. Lytle, Esq., Chair Chair
Health Law Section

jlytle@manatt.com

HeaLTH LAW SECTION

Visit us on the Web at WWW.NYSBA.ORG/HEALTH
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In the New York State Courts

By Leonard M. Rosenberg

School Nurse’s Allegation of Firing
in Retaliation for Disclosure of
Single Instance of School’s Failure
to Report Suspected Child Abuse
Held Sufficient to Satisfy Labor
Law § 740's “Danger to Public
Health and Safety” Provision

Villarin v. Rabbi Haskel Lookstein
Sch., 96 A.D.3d 1 (1st Dep’t 2012).
Plaintiff, a former school nurse, al-
leged that defendant terminated her
employment in retaliation for her
reporting of suspected child abuse,
as she was required to do by Social
Services Law § 413. Plaintiff alleged
that the retaliatory firing violated La-
bor Law § 740, New York’s “Whistle-
blower” statute. The school moved to
dismiss the action, arguing that the
complaint failed to state a claim un-
der Labor Law § 740 because the sin-
gle instance of failing to report a case
of suspected child abuse did not pres-
ent a “substantial and specific danger
to public health or safety.” Affirming
the trial court, the Appellate Division,
First Department, denied the school’s
motion to dismiss the retaliatory ter-
mination claim.

Analyzing the legislative history
of Social Services Law § 413, which
revealed the legislature’s overriding
concern for the protection of abused
children and the prevention of fur-
ther harm to children, the court re-
jected the defendant’s argument that
because the alleged violation posed a
danger to a single individual or small
group of individuals rather than the
public at large, it did not present a
“substantial and specific danger to
the public health and safety.” The
court held that “there is no require-
ment that there be a...large-scale
threat, or multiple potential or actual
victims ... [rather] a threat to any
member of the public might well be
deemed sufficient.” The court fur-
ther held that because the plaintiff
alleged that she had a duty to report
suspected child abuse pursuant to

Social Services
Law § 413, and
that the school
actively discour-
aged and later
terminated her
for reporting
such abuse, the
plaintiff suffi-
ciently stated a
claim under Labor Law Section § 740
as the school’s practices “might result
in further abuse or maltreatment” if,
for instance, other nurses are discour-
aged from reporting any suspected
child abuse.

The court also premised its
decision on the dilemma posed by
a contrary result: if the teacher re-
mained silent, she would be subject
to liability for failing to report under
Social Services Law § 413; if she com-
plied with her reporting obligations,
she would be subject to termination
without whistleblower protection.
The court noted that Labor Law § 740
should be interpreted so as to avoid
“such a manifestly unjust outcome.”
Two justices dissented, arguing that
the plaintiff did not allege any facts
that implicate a danger to the public
health or safety as “public” refers to
“an entire community, state or na-
tion,” rather than just one person. The
dissent also argued that the single in-
stance of suspected child abuse is not
indicative of a schoolwide problem of
child abuse or a schoolwide practice
of failing to report such abuse.

Physician-Patient Privilege Did

Not Bar Hospital’s Disclosure of
Deceased Inmate’s Medical Records
to New York State Commission of
Correction

In re New York City Health and
Hospitals Corporation v. New York State
Commission of Correction, 969 N.E.2d
765,19 N.Y.3d 239 (2012). Elmhurst
Hospital, a healthcare facility operat-
ed by the New York Health and Hos-

pitals Corporation (HHC), received a
subpoena issued by the Commission
of Correction (Commission), seeking
the production of the medical records
of an inmate in the custody of the
City of New York who was treated at
Elmhurst prior to his death. HHC op-
posed the subpoena, on the grounds
that the physician-patient privilege
shielded the information from disclo-
sure, and that the Health Insurance
Portability and Accountability Act
(HIPAA), while it would permit dis-
closure, did not require the disclosure
absent an authorization signed by the
deceased prisoner’s personal repre-
sentative. The New York County Su-
preme Court concurred with HHC's
argument, finding that HIPAA did
not require production of the record
absent an authorization, and that the
physician-patient privilege codified
at CPLR 4504 otherwise shielded the
records from production. The Ap-
pellate Division, First Department,
concurred with the Supreme Court,
holding that, while the Commission’s
objectives in carrying out its statuto-
rily mandated duty to investigate the
deaths of inmates were “laudable,”
the clinical records of the patient,
who was treated in a non-prison unit
of the hospital, were subject to the
physician-patient privilege. In addi-
tion, the Appellate Division held that
there is no public policy exception to
the physician-patient privilege and
that any exception to the statutory
privilege is for the legislature, and
not the courts, to declare.

The Court of Appeals, reversing
the lower courts, held that where
there are countervailing legislatively
sanctioned policies and practices
militating in favor of disclosure,
exceptions to the physician-patient
privilege may be implied. By way of
example, the Court of Appeals noted
the line of cases including Matter of
Camperlengo v. Blum, 56 N.Y.2d 251,
451 N.Y.5.2d 697, 436 N.E.2d 1299
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(1982), in which the Court held that,
although there is no express statutory
exception to the physician-patient
privilege for Medicaid records, Fed-
eral and State record-keeping and
reporting statutes evidence a clear in-
tention to abrogate the physician-pa-
tient privilege to the extent necessary
to ensure that Medicaid funds are
properly applied. Because the Com-
mission is statutorily mandated to in-
vestigate inmate deaths, reasoned the
Court, and because the Commission
was not seeking a general exception
to the physician-patient privilege, but
rather a narrow exception reasonably
and “indeed practically necessar-

ily to be implied” from the Com-
mission’s statutory responsibilities
and powers, the physician-patient
privilege should not bar production
of the requested records. The Court
ultimately held that “[i]n light of the
Legislature’s authorization of such
broad and intrusive investigatory au-
thority [upon the Commission], there
is no plausible contention that there
is some residual privacy, record keep-
ing or treatment interest effectively

to be vindicated by asserting the
[physician-patient] privilege.” Finally,
the Court rejected HHC’s argument
that HIPAA’s privacy rule also re-
quired affirmance of the lower courts’
decisions, because HIPAA permits
disclosures “required by law” includ-
ing those disclosures “pursuant to a
subpoena... issued... by an adminis-
trative body authorized to require the
production of information.”

Based on Contractual Right to
Audit Supplier, Human Tissue
Distributor May Be Held Liable
for Emotional Harm Caused by
Supplier’s lllegal Harvesting of
Tissue

In re Human Tissue Litigation,
750000/08, NYL]J 1202568689933, at *1
(Sup. Court, Richmond County, Au-
gust 16, 2012). Michael Mastromarino
(“Mastromarino”), a former dentist
who had entered into the business of
harvesting human tissue, organs and
bone for distribution in the healthcare
industry, and his tissue harvesting

company, Biomedical Tissue Services,
Inc. (“BTS”), contracted with Defen-
dants RTI Donor Services, Inc., RTI
Biologics, Inc. f/k/a Regeneration
Technologies, Inc. and Tutogen Medi-
cal (United States), Inc. (collectively
the “Processors”), who were in the
business of redistributing human tis-
sue, organs and bones in the health-
care industry. Under the terms of the
contract, Mastromarino and BTS were
the Processors” exclusive provider of
certain human tissue for processing
and distribution.

Following the execution of the
contract, the Processors conducted
an internal investigation of Mastro-
marino which revealed that Mastro-
marino had an extensive criminal
history, which included, among other
things, a misdemeanor for unlawful
use of a police uniform or emblem,
and that Mastromarino continued to
practice dentistry while New York
State had suspended Mastromarino’s
dentist license. Based on the results
of the investigation, Jerome Hoffman,
the attorney who had conducted the
investigation on behalf of the Proces-
sors, recommended that the Proces-
sors terminate their relationship with
Mastromarino and BTS. Despite their
knowledge of Mastromarino’s crimi-
nal history and Mr. Hoffman’s recom-
mendation, the Processors renewed
their contract with Mastromarino and
BTS.

The contract was, however,
amended on two separate occasions.
Through the first amendment the
Processors reserved the right to “au-
dit/inspect” Mastromarino and BTS
no less than once a year. The second
amendment established that the hu-
man tissue, organs and bone being
provided to the Processors from Mas-
tromarino and BTS would meet the
accepted criteria and quality control
of the American Association of Tissue
Banks (the “AATB”), by whom the
Processors were accredited.

Following a criminal investiga-
tion, it was discovered that Mastro-
marino and BTS employees (the “Cut-

ters”) were unlawfully harvesting the
remains of individuals entrusted to
certain funeral homes. The elaborate
scheme involved cutting open the
corpses and harvesting tissue, bones
and organs and replacing those body
parts with materials purchased at
local hardware stores, such as PVC
pipes and rubber gloves. In addition,
records indicate that Mastromarino
and BTS provided the Processors
with well over 1,000 forged donor
consent files during their three-year
business relationship. Following the
investigation, Mastromarino was
sentenced to 18-54 years in prison.
Mastromarino is currently serving
his prison sentence at Wende Cor-
rectional Facility, a New York State
maximum security prison.

Plaintiffs, the next of kin of the
decedents, commenced this consoli-
dated action against Mastromarino,
the Cutters, the Processors, and
certain funereal homes, alleging neg-
ligence, negligent infliction of emo-
tional distress, intentional and reck-
less infliction of emotional distress,
negligent misrepresentation, violation
of the New York consumer protection
statute, loss of consortium, and loss
of sepulcher (the right of the next of
kin to recover for solely emotional
damages which may arise as a result
of interference with their loved one’s
body after death). The Processors
brought a motion for summary judg-
ment to dismiss the claims asserted
for loss of sepulcher, negligence, neg-
ligent infliction of emotional distress,
and intentional infliction of emotional
distress. The Court granted in part
and denied in part the Processors’
motion.

The Court noted that in order to
succeed in a loss of sepulcher claim
there must be an interference with the
next of kin’s immediate possession of
decedent’s body and the interference
has caused mental anguish, which
is generally presumed. In support of
its motion relating to plaintiffs” loss
of sepulcher claim, the Processors
argued that they did not owe a duty
to the plaintiffs because they did not
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actually interfere with the decedent’s
body, and that they did not have actu-
al notice of Mastromarino’s and BTS’s
acts as required under N.Y. Public
Health Law § 4301(3) (“§ 4301(3)”).
The Court, in rejecting the Processors’
argument, held that the Processors
failed to act on their unlimited right
to “audit/inspect” Mastromarino
and BTS’s operation. Accordingly, the
Court expanded the right to “audit/
inspect” to include a duty on the part
of the Processors to monitor Mastro-
marino and BTS for any misconduct,
fraud, or illegal acts. Under this
expansion, the Court held that the
Processors interfered with the next of
kin’s immediate right of possession
to the decedent’s body by failing to
monitor Mastromarino and BTS for
illegal activity when the amount of
tissue samples provided to the Pro-
cessors escalated in a short period

of time. Furthermore, the Court rea-
soned that this duty to monitor over-
came the actual notice requirement §
4301(3), and that the Processors had
constructive notice of Mastromarino’s
character through the internal investi-
gation it had conducted.

Additionally, the Court held that
since the Processors used their mem-
bership in the AATB to enhance their
reputations in the human tissue mar-
ketplace, they raised their obligations
to others, including plaintiffs, above
the bare bones statutory and common
law standards. In failing to “audit/
inspect” Mastromarino and BTS, the
Processors failed to certify that the
activities and services performed
by Mastromarino and BTS were
performed in conformance with the
standards of the AATB. Accordingly,
even though there was no statutory
or common law duty owed by the
Processors to the plaintiffs, in acquir-
ing accreditation to enhance their
reputation with the AATB, the Proces-
sors adopted a duty to the plaintiffs
under the higher AATB standards,
and could thus be held liable for the
plaintiffs” alleged loss of sepulcher
claim.

Finally, the Court dismissed
plaintiffs” claims as against the Pro-

cessors for intentional infliction of
emotional distress, negligent inflic-
tion of emotional distress, and neg-
ligence, because the causes of action
were duplicative of plaintiffs’ claim
for loss of sepulcher.

Court of Appeals Holds That
Provisions of Mental Hygiene

Law That Grant Advocacy Groups
Right to Access Clinical Records of
Developmentally Disabled Persons
Residing in State-Licensed Facilities
Is Limited by Federal Criteria

Set Forth in the Developmental
Disabilities Assistance and Bill of
Rights Act

Albany Law School, et al. v. New
York State Office of Mental Retardation
and Developmental Disabilities, et al.,
945 N.Y.S.2d 613 (2012).

On a certified question, the Court
of Appeals determined whether New
York Mental Hygiene Law Sections
33.13(c) and 45.09(b) grant State
Protection and Advocacy organiza-
tions unfettered access to the medical
records of developmentally disabled
individuals residing in State-owned
facilities, without consideration of
federal criteria for review of such
records established by the Develop-
mental Disabilities Assistance and Bill
of Rights Act (the “DD Act”).

Petitioners Albany Law School
and Disability Advocates, Inc. (“Pe-
titioners”) contracted with the New
York State Commission on Quality
of Care and Advocacy for Persons
with Disabilities, the agency that
oversees New York's protection and
advocacy system (the “Commission”)
to perform quality assessments of
state-owned facilities housing devel-
opmentally disabled residents and
to follow up on complaints made by
those residents. Petitioners received
a complaint that certain facilities
operated by the New York State Of-
fice for People with Developmental
Disabilities (“OPWDD”) were deny-
ing residents the opportunity for
discharge to less restrictive settings.
In response, Petitioners requested
the clinical records of those facilities.
Petitioners claimed that they were

entitled to those records pursuant
to the Mental Hygiene Law sections
noted above.

OPWDD disagreed, arguing
that the Mental Hygiene Law provi-
sions cited by Petitioners incorporate
the codified records-access proce-
dures established by the DD act at
42 USC § 15043(a) (which were en-
acted to balance the privacy rights of
developmentally disabled persons
with the need of protection and advo-
cacy organizations to access residents’
personal information).

Based on those standards, OP-
WDD agreed to provide records
pertaining to residents for whom Pe-
titioners had obtained authorizations,
either from the individuals or their
legal representatives (which, accord-
ing to OPWDD, included actively
involved family members), and for
individuals who were unable provide
authorization and did not have a le-
gal representative.

Petitioners sued to obtain unfet-
tered access to the records. Alterna-
tively, Petitioners requested an order
obligating OPWDD to provide the
records of developmentally disabled
individuals who did not have a legal
representative, and for a declaration
that “actively-involved family mem-
bers” were not “legal representatives”
for purposes of record access under
the DD Act.

The Supreme Court held that the
Mental Hygiene Law adopted the
federal access procedures, and there-
fore did not grant Petitioners access
to the records at issue absent compli-
ance with the DD Act’s requirements.
The court also concluded that actively
involved family members were equal
to “legal representatives” for purpos-
es of the DD Act.

The Appellate Division concurred
that MHL § 33.13(c)(4) did not afford
Petitioners with unrestricted access to
clinical records without consideration
of the DD Act, but held that Mental
Hygiene Law § 45.09(b) authorized
access to Petitioners upon receipt of
a complaint. The Appellate Division
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further disagreed with the Supreme
Court’s determination that actively
involved family members can be “le-
gal representatives” for purposes of
the DD Act’s notice provisions.

The Court of Appeals held that
the Mental Hygiene Law incorporates
the DD Act’s standards, given that
the MHL expressly ties the access
rights of protection and advocacy
organizations to the Commission’s
powers “as provided for by federal law.”
Thus, the “most plausible reading of
the two statutes is that [advocacy]
organizations are entitled to review
records in compliance with federal
law.” See id. The Court also consid-
ered amendments to the DD Act
that require states to grant advocacy
groups access to records under cer-
tain codified circumstances (so that
the states can maintain funding un-
der the federal program). The Court
reasoned that advocate agencies’
compliance with the DD Act when
invoking their powers under the
Mental Hygiene Law is necessary to
avoid jeopardizing continued federal
funding to the Commission.

7

Finally, the Court of Appeals
ruled that actively involved family
members can be considered “legal
representatives” of developmentally
disabled individuals such that the
family member’s consent to the re-
lease of clinical records (or failure to
act on behalf of a developmentally
disabled family member) would sat-
isfy the DD Act’s requirements.

General Standard of Care for
Pharmacists in Filling Prescriptions
Does Not Require Consideration of
Patients’ Individual Particularities
and Subsequent Contact of
Physicians for Prescription
Verification

Brumaghim v. Eckel, 94 A.D.3d
1391 (3d Dep’t 2012). Plaintiffs, the
Decedent and her husband, com-
menced this action alleging malprac-
tice and negligence against Eckel,
the decedent’s physician, and Rite
Aid, the pharmacy that filled the
Decedent’s prescription. Plaintiffs al-
leged that Eckel’s failure to prescribe

an adequate dose of Coumadin, and
Rite Aid’s failure to inquire about the
dosage, resulted in Decedent’s stroke.
Rite Aid moved to dismiss for failure
to state a cause of action. The Su-
preme Court denied the motion, and
Rite Aid appealed.

“The standard of care which is
imposed on a pharmacist is gener-
ally described as ordinary care in
the conduct of his [or her] business.
The rule of ordinary care as applied
to the business of a druggist means
the highest practicable degree of pru-
dence, thoughtfulness and vigilance
commensurate with the dangers in-
volved and the consequences which
may attend inattention...Generally, a
pharmacist cannot be held liable for
negligence in the absence of an al-
legation that he or she failed to fill a
prescription precisely as directed by
the physician or was aware that the
customer had a condition that would
render the prescription of the drug at
issue contraindicated.”

Plaintiffs alleged that Rite Aid
was negligent because it filled “an
incorrect and inconsistent prescrip-
tion medication of a contra-indicated
dosage for plaintiff.” Plaintiffs did
not allege that the amount or dosage
differed from what was prescribed
by the physician, or that the medica-
tion itself was contraindicated for the
decedent. They based their allegation
of negligence on Rite Aid’s failure
to consider the particular needs
of Plaintiff in its fulfillment of the
prescription.

In reversing the lower court,
the Third Department reasoned that
that the circumstances at issue did
not warrant deviation from the gen-
eral standard of care imposed upon
pharmacists:

“Imposing a duty upon a phar-
macist to contact the prescribing
physician whenever there has been a
change in dosage—within medically
acceptable ranges—of a particular pa-
tient’s medication would, in essence,
require the pharmacist to question the
physician’s judgment regarding the
appropriateness of each customer’s

prescription.” The Court noted that it
is the duty of the prescribing physi-
cian to properly prescribe medication,
the duty of the patient to advise the
physician of what other drugs he may
be taking, and the duty of the drug
manufacturer to warn of adverse ef-
fects or other precautions. “Placing
such duties on the pharmacist would
serve only to compel the pharmacist
to second guess every prescription a
doctor orders in an attempt to escape
liability.”

Status as Primary Care Physician
Alone Does Not Impose Duty

to Assess Course of Treatment
Initiated by Another Physician

Burtman v. Brown, 97 A.D.3d
156 (1st Dep’t 2012). Plaintiff sued
her primary care physician (“Defen-
dant”), her obstetricians (“Brown”
and “Langer”), and West Side Radi-
ology, alleging malpractice. Specifi-
cally, she alleged that their failure to
diagnose atypical lipoma caused her
to require more invasive treatment
than would have been necessary oth-
erwise. On appeal, the Court consid-
ered whether status as a primary care
physician is dispositive on the issue
of whether a physician has a duty
to supervise or override a course of
treatment initiated by another physi-
cian actively treating the patient. In a
four-to-one decision, the Court held
that this fact is not dispositive, and
under the circumstances of this case,
Defendant was under no indepen-
dent duty.

Since 1997, Plaintiff had been a
patient of West Care, a rotating group
obstetrical practice. In 1999, Brown
treated Plaintiff for an underarm
mass. After biopsy, Brown diagnosed
her with benign lipoma.

On August 2, 2005, when she
first visited Defendant, Plaintiff was
three months pregnant and under
the care of Brown and Langer at West
Care. She visited Defendant for a full
check-up, and Defendant examined
her accordingly. Prior to this visit, she
underwent two prenatal examina-
tions with Brown at West Care, one
in June and one in July. Her next pre-
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natal examination with Brown was
scheduled for August 25, 2005.

In September of 2005, Langer
examined Plaintiff at West Care and
noted a mass in her abdomen. Langer
ordered a sonogram, which was per-
formed on October 12, 2005. The next
day, a radiology report was faxed to
Defendant, who noted its reference to
a mass consistent with benign fibroli-
poma. She did not discuss the report
with Plaintiff or any other doctors
at West Care. The West Care doctors
concluded it was best to wait and ob-
serve Plaintiff’s condition, rather than
incur the risks of surgery.

Plaintiff’s second visit to Defen-
dant took place in January of 2006.
Plaintiff sought a referral from Defen-
dant to a physical therapist for treat-
ment of her sprained ankle.

Plaintiff gave birth in February
of 2006. In June of 2006, she visited
a different primary care physician
regarding a tick bite on her abdomen.
She had seen this second primary
care physician before, in February of
2005. In October of 2006, Plaintiff vis-
ited a plastic surgeon, who noted two
abdominal masses, and performed
an excision and biopsy in December
of 2006. Plaintiff was diagnosed with
“atypical lipoma,” suggesting malig-
nancy. She subsequently underwent a
“wide radical excision of th[e] area.”

After discovery, the Court denied
Defendant’s motion for summary
judgment. The court found ques-
tions of fact as to whether Defendant
carried out thorough abdominal
examinations on August 4, 2005 and
January of 2006. The court based its
finding on the testimony of Plain-
tiff’s expert, who characterized the
abdominal mass as a “medical issue”
rather than a “gynecological” prob-
lem, something within the scope of a
primary care physician’s duty.

The Appellate Division reversed,
noting that the lower court, without
reference to law and relying errone-
ously on Plaintiff’s expert, “imposed
on the [D]efendant a duty of oversee-
ing a course of treatment commenced

by another treating physician who
specifically referred the plaintiff to
a different specialist to follow up on
her condition.”

First, the Court established that
whether a doctor owes a duty of care
is a question of law; accordingly, “it is
generally not an appropriate subject
for expert opinion.” Consequently,
“when no duty is found to exist, the
opinion of plaintiff’s medical expert
that defendant deviated from the
standard of accepted medical practice
is irrelevant.”

Second, the Court held that the
existence of this duty is dependent on
“the circumstances of the particular
scenario.” Under these circumstances,
the fact that Brown faxed Defendant
the radiology results did not serve to
involve Defendant in the setting or
monitoring of Plaintiff’s treatment for
the mass such that it imposed a duty
on her to take further action with re-
gard to these results.

Appellate Division Holds That
a Hospital Is Not Liable for the
Alleged Medical Malpractice
of Medical Resident Who Did
Not Exercise Medical Judgment
Independent of Supervising
Physicians

Wulbrecht v. Jehle, 92 A.D.3d 1213,
938 N.Y.S.2d 707 ( 4th Dep’t 2012).
Plaintiff, the administratrix of her
husband’s estate, brought a medi-
cal malpractice and wrongful death
action against Erie County Medical
Center Corporation (the “Hospital”),
seeking damages for the death of her
husband, a psychiatric patient who
committed suicide. The trial court
granted the Defendants” motion for
summary judgment, and the Appel-
late Division, Fourth Department
affirmed.

In support of its decision the
Court held that the Hospital was
not liable for the alleged malpractice
of its resident, Dr. Denise Giessert.
Dr. Giessert, who first met with the
decedent prior to his admission to
the Hospital, was acting under the
supervision of two attending physi-

cians who were required to approve
any orders Dr. Giessert signed. Ac-
cordingly, the Court held that the
Hospital was not liable for the alleged
malpractice of Dr. Giessert because
she did not exercise any independent
medical judgment, and the directions
to her from her attending physicians
did not so greatly deviate from nor-
mal practice that the she should be
held liable for failing to intervene.

Additionally, in accordance
with the well-established rule, the
Court held that the Hospital was not
concurrently liable for the alleged
malpractice of its private attending
physicians, because the attending
physicians” orders did not contradict
normal practice such that ordinary
prudence required inquiry into the
correctness of the attending physi-
cians’ orders.

Court Holds That an Individual’s
Height Is Not a “Predisposing
Genetic Characteristic” Within the
Meaning of Executive Law § 296

Peterson v. City of New York,
2012 NY Slip Op 51472(U) (Sup. Ct.
Queens County, August 7, 2012).
Plaintiff commenced an action against
her former employer for terminating
her from her position in a transitional
employment program. Plaintiff al-
leged that she was terminated on the
basis of her height, a “predisposing
genetic characteristic,” in violation of
the New York State and City Human
Rights Law.

Executive Law § 296(1)(a) pro-
vides, among other things, that it is
unlawful to take an adverse employ-
ment action against an individual on
the basis of a “predisposing genetic
characteristic.” The court ruled that
based on the plain language of the
statute, and its legislative history, the
plaintiff’s height is outside the scope
of the phrase “predisposing genetic
characteristics.” Recognizing that the
legislature defined “predisposing
genetic characteristics” as meaning
only a genetic predisposition to de-
veloping a disease or disability, the
Court concluded that the phrase has
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no application to a person’s height.
The court further concluded that such
application would contradict the
legislature’s express intent in promul-
gating the statute as the legislature
explicitly stated it included “predis-
posing genetic characteristics” as a
prohibited basis for discrimination to
“preven[t] employers and insurance
companies from requiring otherwise
healthy individuals, as a condition for
employment or insurance coverage,
to undergo genetic testing to deter-
mine whether they are predisposed
to developing a disease or disability
in the future and denying employ-
ment or coverage because of such
predisposition.”

The court rejected the plaintift’s
reliance on a publication regarding

dwarfism, which the plaintiff offered
as evidence that her height is genetic,
concluding that the plaintiff misin-
terpreted the plain meaning of the
statute. The court determined that
the issue is not whether the plain-
tiff’s height is genetic, but whether
the plaintiff was fired as a result of
genetic testing which determined that
she might develop a disease or dis-
ability in the future. Accordingly, be-
cause the plaintiff failed to allege that
her employer told her that “because
of her shortness she might develop

a medical condition in the future

and for that reason her employer did
not want to be exposed to the risk of
paying for her healthcare,” the court
granted the defendants” motion to
dismiss for failure to state a cause of
action.

Compiled by Leonard Rosen-
berg, Esq. Mr. Rosenberg is a share-
holder in the firm of Garfunkel
Wild, P.C., a full service health care
firm representing hospitals, health
care systems, physician group prac-
tices, individual practitioners, nurs-
ing homes and other health-related
businesses and organizations. Mr.
Rosenberg is Chair of the firm’s
litigation group, and his practice
includes advising clients concerning
general health care law issues and
litigation, including medical staff
and peer review issues, employment
law, disability discrimination, defa-
mation, contract, administrative and
regulatory issues, professional dis-
cipline, and directors” and officers’
liability claims.
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In the New York State Legislature

By James W. Lytle

Introduction and Overview

The 2012 legislative session ad-
journed on June 21st with the New
York State Legislature having passed
a total of 571 bills, one of the small-
est totals since 1914. Barring any
significant action by the Legislature
during the balance of the year, the
following summarizes the key health
laws passed by the Legislature dur-
ing 2012.

Not every significant health poli-
cy is embodied in legislation in New
York: many significant policies are en-
acted as part of the State Budget and
a number of additional significant
initiatives, such as the Health Benefit
Exchange required by the ACA and
executive compensation limitations,
were promulgated by Executive Or-
der. Nevertheless, the bills described
briefly below include a number of
key new laws that will affect health
care entities and patients for years to
come.

Managed Care/Insurance-related
Legislation

Insurance Coverage for Cancer
Chemotherapy Treatments (Chap-
ter 12 of the Laws of 2012; S.6055
LanzalA.8906 V. Lopez): Requires that
any health insurance policy that pro-
vides coverage for prescription drugs
and cancer chemotherapy treatments
must also provide coverage for orally
administered anticancer medications,
with co-pays, coinsurance or deduct-
ibles at least as favorable as those
for other cancer chemotherapy treat-
ments. Signed by the Governor on
February 17, 2012, and took effect on
January 1, 2012.

Breast Reconstruction Surgery
(Chapter 302 of the Laws of 2012;
$.3801-A LaValle/A.7193-A Cook):
Provides insurance coverage for
reconstruction after partial mastec-
tomies, expanding current Insurance
Law provisions that require coverage

of only radical
mastectomies.
Signed by the
Governor and
took effect on
August 1, 2012.

Denial of
Claims based
on Timely Noti-
fication of Hospital Services (Chapter
297 of the Laws of 2012; S.7071-B
Hannon/A.9946-B Morelle): Prevents
insurers and health plans from deny-
ing payment to a general hospital
for a claim for medically necessary
inpatient services resulting from an
emergency admission solely on the
basis that the hospital did not timely
notify the insurer or plan that the ser-
vices had been provided. Signed by
the Governor on August 1, 2012 and
takes effect on July 1, 2013.

Streamline State ACO Process
(S.6228-B Hannonl/A.8869-B
Gottfried): Would clarify and sim-
plify last year’s State ACO law, which
was passed before federal officials is-
sued its regulations relating to ACOs,
and would provide that Health
Department regulations governing
ACOs must be largely consistent
with federal regulations for Medicare
ACO:s. A streamlined State ACO li-
cense process would apply to ACOs
that serve only Medicare patients and
a limitation on the number of ACOs
would be eliminated. Not yet been
delivered to the Governor. The bill
would take effect immediately.

Self-Funded Student Health Ben-
efit Plans (Chapter 246 of the Laws of
2012; S.7314-A Seward/A.Rules
(Morelle)): Authorizes certain uni-
versities (i.e., those that offer bac-
calaureate or graduate degrees, are
governed by the Board of Regents,
and maintain an endowment of at
least $1 billion) to self-insure their
students’ health plans. Signed on July
18, 2012 and will take effect on Janu-
ary 1, 2013.

Hospital Regulation

Palliative Care Information
and Counseling (Chapter 256 of the
Laws of 2012; S.7596 Hannon/A.10373
Goldfeder): Amends the Palliative
Care Information Act to require that
patients diagnosed with a “terminal
illness or condition” be given infor-
mation regarding other appropriate
treatment options if the patient wish-
es to initiate or continue treatment. In
the event the health care practitioner
is not willing or qualified to provide
such information, another health care
practitioner must convey the infor-
mation. Signed by the Governor on
July 18, 2012 and will take effect on
January 14, 2013.

Whooping Cough Vaccines
(Chapter 215 of the Laws of 2012;
5.6500 Hannon/A.9381Englebright):
This law requires general hospitals
that have a newborn nursery or
provide obstetric services to offer
vaccination against Bordetella pertus-
sis (whooping cough) to parents of
hospitalized newborns. Signed by the
Governor on July 18, 2012, and will
take effect on January 14, 2013.

Dense Breast Tissue Mammogra-
phy (Chapter 265 of the Laws of 2012;
5.6769-B Flanagan/A.9586-D Jaffee):
Requires specific written notification
to the patient after a finding of dense
breast tissue on a mammogram, an
explanation of what that means and a
recommendation to consult with the
patient’s physician about an addition-
al screening. Signed by the Governor
on July 23, 2012 and will take effect
on January 19, 2013.

Healthcare Audit, Fraud and Abuse

“Mini-Stark” Self-referral Law
Conforming Amendments (S.4660
Hannon/A.3551-A Gottfried): Would
clarify that referrals that are allowed
under the federal Stark law (42 U.S.C.
1395nn), or its safe harbor regula-
tions, would be allowed under the
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New York State Mini-Stark Law, un-
less the Public Health and Health
Planning Council declares the type
of arrangement to pose a substantial
risk of payor or patient abuse. The
bill, proposed by the Health Law Sec-
tion, has not yet been delivered to
the Governor and would take effect
immediately.

Interest on Home Care Recoup-
ments (A.9664-B Brindisi/S.6493-B
Hannon): Would prohibit the assess-
ment of interest on Medicaid recoup-
ments from certified home health
agencies, licensed home care services
agencies and consumer-directed
personal assistance program provid-
ers on and after April 1, 2009, on the
grounds that the assessment of such
interest unfairly penalizes such pro-
viders for delays in Medicaid rate
change approvals. Not yet delivered
to the Governor, the bill would take
effect immediately and would expire
on March 31, 2014.

HCRA Surcharge Amnesty (Veto
No. 135; S.7083 Hannon/A.10103
Gottfried): Would have revived for
calendar year 2012 an amnesty period
for delinquent Health Care Reform
Act (HCRA) surcharges that applied
in calendar year 2011. Vetoed on Au-
gust 1.

Behavioral Health Care and
Developmental Disability Services

Protection of People with Special
Needs Act (5.7749 McDonald/A.10721
Rules (Ortiz)): Would establish a new
Justice Center for the Protection of
People with Special Needs, which
will have primary responsibility for
tracking, investigating and pursuing
allegations of abuse and neglect at fa-
cilities and agencies that are operated,
certified, or licensed by the Depart-
ment of Health, the Office of Mental
Health, the Office for People With
Developmental Disabilities, the Office
of Children and Family Services, the
Office of Alcoholism and Substance
Abuse Services, and the State Educa-
tion Department. Would absorb all
the functions and responsibilities of
the Commission on Quality of Care
and Advocacy for Persons with Dis-

abilities, with the exception of the
oversight and administration of the
Federal Protection and Advocacy and
Client Assistance Programs, which

it must delegate to an independent
public or private agency. The Justice
Center would also be responsible for
establishing a Statewide Vulnerable
Persons’ Central Register, consolidat-
ing background check procedure,
and performing a variety of other
functions related to the treatment of
people with special needs. Would
also increase criminal penalties for
endangering the welfare of people
with disabilities and special needs
and strengthen a prosecutor’s ability
to prove that any of these individu-
als in a facility operated, licensed, or
certified by the State were the victims
of sexual abuse. Not yet delivered

to the Governor, where, since it was
a high priority within his legislative
program, it is certain to be signed.
The bill would take effect on June 30,
2013.

Jonathan’s Law Extender (S.7475-
A McDonald/A.9777-A Ortiz): Would
remove the deadline for parents and/
or qualified persons to obtain records
and documents pertaining to inves-
tigations. Not been delivered to the
Governor. The bill would take effect
immediately.

Abuse Prevention Notification
System (Chapter 6 of the Laws of
2012, S.6107-A McDonald /A.8693
Weisenberg): Would provide OPWDD
180 days to create a system whereby
OPWDD providers will be able to
obtain the prior abuse history of pro-
spective employees or volunteers.
Signed by the Governor, and took ef-
fect, on February 1, 2012.

Long-Term Care

Increases the Availability of As-
sisted Living Beds (Chapter 397 of the
Laws of 2012; A.10304 Goodell/S.6948
Young): Makes permanent prior en-
actments that allowed a single assist-
ed living program (ALP) in Chautau-
qua County to temporarily expand its
number of ALP beds. Signed by the
Governor, and took effect, on August
17, 2012.

Extension of Residential Care
Off-site Facility Demonstration
Project (Chapter 159 of the Laws of
2012; S.7062 Robach/A.9948 Morelle):
Extends the residential care off-site
facility demonstration project until
June 2015. The demonstration project
allows for the provision of physical,
occupational and speech therapy by
a residential health care facility at an
off-site location. Signed by the Gover-
nor, and took effect on July 18, 2012.

Healthcare Professional Licensing
and Regulation

Central Service Technicians
(S.5155-D GrisantilA.8620-C Bron-
son): Would require the certification
of central service technicians. Not yet
delivered to the Governor. This bill
would take effect 180 days day after
becoming a law.

Perfusionist Temporary Permits
(S.4640-C DeFranciscolA.4153-C
Magnarelli): Would allow perfusion-
ists to directly perform laboratory
tests necessary to their job of support-
ing certain procedures, usually open
heart surgery and organ transplants.
Not yet delivered to the Governor.
The bill would take effect immediate-
ly and will expire on July 1, 2014.

Surgical Technology (S.6511-A
Savino/A.9303-A Cahill): Would es-
tablish requirements for surgical tech-
nologists working in health care fa-
cilities and would require hospitals to
hire only certified or exempt person-
nel to provide these services. A more
wide-reaching bill was vetoed in 2011
(Veto #75). Not yet delivered to the
Governor, the bill would take effect
eighteen months after enactment.

Sexual Offenses by Health Care
or Mental Health Care Providers
(Chapter 365 of the Laws of 2012;
$.7456-B Saland/A.10336-B Paulin):
Requires the office of professional
discipline to notify law enforcement
of a complaint regarding professional
misconduct of a licensed health care
or mental health care provider if there
is a reasonable belief that an act that
constitutes a sex offense has been
committed. Signed by the Governor
and took effect on August 1, 2012.
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Physical Therapist Faculty
Practice Corporations (Chapter
323 of the Laws of 2012; 5.6980
Ranzenhofer/A.10002 Brennan): Al-
lows physical therapists at academic
medical centers and other teaching
facilities to form faculty practice cor-
porations, like physicians, dentists,
chiropractors and optometrists have
been previously authorized. Signed
by the Governor and took effect on
August 1, 2012.

Optometrists to Certify Vision
Disability for Handicapped Parking
(Chapter 277 of the Laws of 2012;
$.1340-A Dilan/A.7574-A Gantt):
Authorizes optometrists to certify a
person’s vision-related disability for
purposes of obtaining handicapped
automobile registrations and license
plates from the State Department of
Motor Vehicles. Signed by the Gover-
nor on August 1, 2012, and took effect
on August 31, 2012.

Podiatrist Scope of Practice
(Chapter 438 of the Laws of 2012;
S.7800 Libous/ A.9293-A Pretlow):
Authorizes podiatrists to diagnose,
treat, operate and prescribe for any
disease, injury, deformity or other
condition of the ankle and soft tissue
of the leg below the knee if they have
obtained special privileges. Signed by
the Governor on August 17, 2012, and
will take effect on February 17, 2014.

Occupational Therapy Assistant
Authorization (Chapter 329 of the
Laws of 2012; S.7175 LaValle/A.10118
Canestrari): Allows an occupational
therapy assistant who has gradu-
ated from an accredited occupational
therapy assistant program to receive
a limited permit to practice under the
direction and supervision of an oc-
cupational therapist or a physician.
Signed on August 1, 2012 and will
take effect on October 30, 2012.

Occupational Therapists and
Occupational Therapy Assistants
Continuing Education Requirement
(Chapter 444 of the Laws of 2012;
$.2935-B LaValle/A.4519-B
Canestrari): Requires an occupational
therapy assistant to complete 36
hours of mandatory continuing com-

petency in each triennial registration
period. Signed by the Governor on
August 17, 2012, and will take effect
on February 13, 2013.

Certification of Certified Regis-
tered Nurse Anesthetists (S.5356-D
Young/A.8392-C Paulin): Would es-
tablish the criteria for certification as
a certified registered nurse anesthetist
and would prohibit any individual
other than a certified person from us-
ing the title “certified registered nurse
anesthetist,” subject to a “grandfa-
thering” provision for current practi-
tioners. Not yet been delivered to the
Governor, the bill would take effect
180 days after becoming a law and
the certification requirements would
become effective 3 years thereafter.

Public Health/Patient Rights

Prohibit Use by Children of
Indoor Tanning Facilities (Chapter
105 of the Laws of 2012, S.2917-A
Fuschillo/A.1074-B Weisenberg):
Prohibits the use of indoor tanning
facilities by anyone under the age of
16. Prior law had allowed the use of
indoor tanning facilities by anyone
between the ages of 14 and 18, but
had required parental consent prior
to use. Signed by the Governor on
July 16, 2012, and became law on Au-
gust 15, 2012.

Authority of Health Care Agents
(8.5014 DeFranciscol/A.8389 Lavine):
Authorizes a health care agent to act
outside a hospital setting, mental hy-
giene facility or residential health care
facility regarding decisions to trans-
port an unconscious or unresponsive
patient to a particular medical setting.
Not yet delivered to the Governor,
the bill would take effect 120 days
after becoming a law.

Update Organ and Tissue Dona-
tion Registry (Chapter 158 of the
Laws of 2012; S.6972 Hannon/A.9901
Titone): Athorizes the use of the
New York State Donate Life Registry
website to provide notice confirming
registration and to amend or revoke
registration. Signed by the Governor
and took effect, on July 18, 2012.

Death Certificate to Sibling of
Deceased (Chapter 130 of the Laws of
2012; S.6314 Golden/A.9107 Gunther):
Authorizes the Commissioner of
Health to issue a death certificate to
the sibling of the deceased. Signed by
the Governor and took effect on July
18, 2012.

Pharmacy

Prescription Drug Reform (5.7637
LanzalA.10623 Cusick) at request
of the Governor: Established the
Internet System for Tracking Over-
Prescribing (ISTOP) Act—a real-time
monitoring registry for controlled
substances that practitioners must
consult before prescribing or dispens-
ing. The Medicaid Fraud Control
Unit, local health departments (for
specified research purposes), medi-
cal examiners or coroners, and law
enforcement agencies would have
access to ISTOP. Within two years,
requires most prescriptions to be
issued electronically, except for pre-
scriptions: issued by veterinarians;
dispensed by out-of-state pharmacies;
issued in circumstances where elec-
tronic prescribing is not available due
to temporary failure; issued by prac-
titioners who have received a waiver
for a specified period or where it
would be impractical for the patient
to obtain substances prescribed by
electronic prescription in a timely
manner. Directed the Prescription
Pain Medication Awareness Program
workgroup to make recommenda-
tions relating to pain medication and
palliative care. Rescheduled hydro-
codone from Schedule III to Schedule
II and added Tramadol to Schedule
IV and established a safe disposal
program to allow for the voluntary
and secure surrender of controlled
substances. Signed August 27, the bill
took effect immediately.

Standard Prior Authorization
Form (S.7384-A Hannon/A.10248-B
P. Rivera): Requires the Department
of Health to develop a standard prior
authorization form to be used by
Medicaid managed care providers to
determine coverage of prescription
drug benefits. Not yet delivered to
the Governor, the bill would take ef-
fect immediately.
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Prescription Fertility Drugs
(Chapter 10 of the Laws of 2012;
§.6126 Skelos/A.8900 Silver): Re-
quires coverage for prescription
fertility drugs purchased through a
participating non-mail order retail
pharmacy on same terms as covers
participating mail order or non-retail
specialty pharmacy. Signed and took
effect on February 17, 2012.

Access to Drugs at Retail Phar-
macies (Chapter 11 of the Laws
of 2012; S.6054 Maziarz /A.8904

Heastie): Mandates coverage of drugs
purchased at a participating non-mail
order retail pharmacy on same terms
established with the participating
mail order and non-retail specialty
pharmacies. Also signed and effective
on February 17, 2012.

Authorizes Pharmacists to Ad-
minister Immunizations (Chapter
116 of the Laws of 2012; S.3808-B
Fuschillo/A.6301-D Paulin): Extends
existing authority of pharmacists to
administer immunizations, allows

nurse practitioners to write patient
specific orders for such actions and
permits pharmacists to administer the
vaccine for Herpes Zoster (Shingles)
for adults. Signed by the Governor

on July 18, 2012, it takes effect on Oc-
tober 13, 2013 and expires on July 1,
2015.

Jim Lytle is a partner in the
Albany office of Manatt, Phelps &
Phillips, LLP.
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In the New York State Agencies

By Francis J. Serbaroli

Establishment of Certified Home
Health Agencies (CHHAs)

Notice of Emergency Rulemak-
ing. The Department of Health
amended section 760.5 of Title 10
NYCRR to establish new or expand
existing CHHAs to promote cost ef-
fectiveness and integration of health
care coordination of services. Filing
date: April 3, 2012. Effective date:
April 3. See N.Y. Register April 18,
2012.

Minimum Standards for the New
York State Partnership for Long-
Term Care Program

Notice of Adoption. The Depart-
ment of Financial Services amended
Part 39 (Regulation 144) of Title 11
NYCRR to amend minimum stan-
dards for inflation protection, to
add a new plan and add disclosure
requirements relating to reciprocity.
Filing date: April 26, 2012. Effective
date: June 1, 2012. See N.Y. Register
May 16, 2012.

Claims for Personal Injury
Protection Benefits

Notice of Proposed Rulemaking.
The Department of Financial Services
proposed amending Subpart 65-3 of
Title 11 NYCRR to combat no-fault
fraud while also accelerating the
resolution of no-fault claims. See N.Y.
Register May 16, 2012.

Reduction to Statewide Base Price

Notice of Emergency Rulemak-
ing. The Department of Health
amended section 86-1.16 of Title 10
NYCRR to continue a reduction to
the statewide base price for inpatient
services. Filing date: May 1, 2012.
Effective date: May 1, 2012. See N.Y.
Register May 16, 2012.

Rights of Patients

Notice of Proposed Rulemaking.
The Office of Mental Health proposed

amending Part
527 of Title
14 NYCRR to
extend rights
in Part 527 to
inmates receiv-
ing services at
DOCCS regional
- medical units/
residential crisis treatment programs.
See N.Y. Register May 16, 2012.

Limits on Executive Compensation
and Administrative Expenses in
Agency Procurements

Notice of Proposed Rulemaking.
The Department of Health proposed
adding Part 1002 to Title 10 NYCRR
to ensure state funds and state autho-
rized payments are expended in the
most efficient manner and appropri-
ate use of funds. See N.Y. Register
May 30, 2012.

Limitation of New Enrollment to
the Healthy NY High Deductible
Plan Pursuant to Section 4326(g) of
the Insurance Law

Notice of Emergency Rulemak-
ing. The Department of Financial
Services added section 362-2.9 (Regu-
lation 171) to Title 11 NYCRR to place
limitations on new enrollment to the
Healthy NY high deductible plan
pursuant to section 4326(g) of the In-

surance Law. Filing date: June 4, 2012.

Effective date: June 4, 2012. See N.Y.
Register June 20, 2012.

Unauthorized Providers of Health
Services

Notice of Emergency Rulemak-
ing. The Department of Financial Ser-
vices added Subpart 65-5 (Regulation
68-E) to Title 11 NYCRR to establish
standards and procedures for the
investigation and suspension or re-
moval of a health service provider’s
authorization. Filing date: June 6,

2012. Effective date: June 12, 2012. See
N.Y. Register June 27, 2012.

NYS Medical Indemnity Fund

Notice of Emergency Rulemak-
ing. The Department of Health
amended Part 69 of Title 10 NYCRR
to provide the structure within which
the NYS Medical Indemnity Fund
will operate. Filing date: June 11,
2012. Effective date: June 11, 2012. See
N.Y. Register June 27, 2012.

Home Care Services Worker
Registry

Notice of Adoption. The De-
partment of Health added Part 403
and amended sections 700.2, 763.13
and 766.11 of Title 10 NYCRR; and
amended sections 505.14 and 505.23
of Title 18 NYCRR to provide guid-
ance for workers, providers, etc. re-
garding the rights, duties and respon-
sibilities for the Home Care Services
Worker Registry. Filing date: June 7,
2012. Effective date: June 27, 2012. See
N.Y. Register June 27, 2012.

Prior Approval Review (PAR) for
Quality and Appropriateness

Notice of Adoption. The Office
of Mental Health amended Part 551
of Title 14 NYCRR to add provisions
for electronic submission of PAR ap-
plications. Filing date: June 11, 2012.
Effective date: June 27, 2012. See N.Y.
Register June 27, 2012.

Personalized Recovery Oriented
Services (PROS)

Notice of Adoption. The Office
of Mental Health amended Part 512
of Title 14 NYCRR to add provisions
regarding Behavioral Health Organi-
zation (BHO) implementation. Filing
date: June 12, 2012. Effective date:
June 27, 2012. See N.Y. Register June
27,2012,
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Pharmacy and Durable Medical
Equipment Fee Schedules and
Requirements for Designated
Pharmacies

Notice of Emergency Rulemak-
ing. The Workers” Compensation
Board added Parts 440 and 442 to
Title 12 NYCRR to adopt pharmacy
and durable medical equipment fee
schedules, payment process and
requirements for use of designated
pharmacies. Filing date: June 11, 2012.
Effective date: June 11, 2012. See N.Y.
Register June 27, 2012.

Child Care Personnel Tuberculosis
Testing

Notice of Proposed Rulemaking.
The Oftfice of Children and Family
Services proposed amending section
180.8 of Title 9 NYCRR; and sec-
tions 414.11, 416.11, 417.11, 418-1.11,
418-2.11, 442.18 and 448.3 of Title 18
NYCRR to amend the regulations that
reflect the current means by which
child care personnel are tested for
Tuberculosis. See N.Y. Register July 3,
2012.

Hospital Temporary Rate
Adjustments

Notice of Adoption. The Depart-
ment of Health amended section 86-
1.31 of Title 10 NYCRR to no longer
require that a merger, acquisition or
consolidation needs to occur on or
after the year the rate is based upon.
Filing date: June 13, 2012. Effective
date: July 3, 2012. See N.Y. Register
July 3, 2012.

Temporary Rate Adjustment
(TRA)—Residential Health Care
Facilities (RHCF) (Nursing Homes)

Notice of Adoption. The Depart-
ment of Health added section 86-
2.39 to Title 10 NYCRR to provide a
TRA to eligible RHCFs subject to or
impacted by closure, merger, acquisi-
tion, consolidation, or restructuring.
Filing date: June 13, 2012. Effective
date: July 3, 2012. See N.Y. Register
July 3, 2012.

Temporary Rate Adjustment
(TRA)—Licensed Ambulatory Care
Facilities (LACF)

Notice of Adoption. The Depart-
ment of Health added section 86-8.15
to Title 10 NYCRR to expand TRA to
include Article 28 LACFs subject to or
affected by closure, merger, acquisi-
tion, consolidation, or restructuring.
Filing date: June 13, 2012. Effective
date: July 3, 2012. See N.Y. Register
July 3, 2012.

Patient Rights, Inpatient
Rehabilitation Services, Residential
Services

Notice of Adoption. The Office of
Alcoholism and Substance Abuse Ser-
vices amended Parts 815, 818 and 819
of Title 14 NYCRR to improve quality
of service by clarifying regulations to
eliminate frequent waiver requests
and reduce administrative burdens.
Filing date: June 20, 2012. Effective
date: July 11, 2012. See N.Y. Register
July 11, 2012.

AIDS Scatter Beds

Notice of Emergency Rulemak-
ing. The Department of Health
amended section 86-2.40 of Title 10
NYCRR to provide a rate adjustment
to eligible nursing homes that are not
eligible for payment rates as AIDS
facilities /discrete AIDS units. Filing
date: June 20, 2012. Effective date:
June 20, 2012. See N.Y. Register July
11, 2012.

Municipal Public Health Services
Plan—Radioactive Material and
Radiation Equipment

Notice of Emergency Rulemak-
ing. The Department of Health
amended Part 40 of Title 10 NYCRR
to establish funding for certified
counties to inspect radiation equip-
ment and the NYCDOHMH to con-
duct licensing and inspections. Filing
date: June 25, 2012. Effective date:
June 25, 2012. See N.Y. Register July
11, 2012.

Personal Care Services Program
(PCSP) and Consumer Directed
Personal Assistance Program
(CDPAP)

Notice of Emergency Rulemak-
ing. The Department of Health
amended sections 505.14 and 505.28
of Title 18 NYCRR to establish defi-
nitions, criteria and requirements
associated with the provision of con-
tinuous PC and continuous CDPA
services. Filing date: June 27, 2012.
Effective date: June 27, 2012. See N.Y.
Register July 18, 2012.

Audits of Institutional Cost Reports
(ICR)

Notice of Emergency Rulemak-
ing. The Department of Health
amended Subpart 86-1 of Title 10
NYCRR to impose a fee schedule on
general hospitals related to the filing
of ICRs sufficient to cover the costs of
auditing the ICRs. Filing date: June
27,2012. Effective date: June 27, 2012.
See N.Y. Register July 18, 2012.

Medical Assistance Rates of
Payment for Assertive Community
Treatment Services

Notice of Adoption. The Office of
Mental Health repealed Part 508 and
added Part 508 to Title 14 NYCRR
to repeal a Part and replace with a
new Part that clarifies reimbursement
standards and methodologies for
ACT providers. Filing date: June 27,
2012. Effective date: July 18, 2012. See
N.Y. Register July 18, 2012.

Plan of Care Support Services
Requirements

Notice of Proposed Rulemak-
ing. The Office for People With De-
velopmental Disabilities proposed
amending section 635-10.5(a) of Title
14 NYCRR to revise qualifications for
service coordinators, eligibility for
services, and reimbursement eligibil-
ity and methodology. See N.Y. Regis-
ter July 18, 2012.
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Changes to HCBS Waiver Hourly
Community Habilitation Services

Notice of Proposed Rulemak-
ing. The Office for People With De-
velopmental Disabilities proposed
amending section 635-10.5 of Title 14
NYCRR to modify the fee schedule
for the clinical oversight component
of funding and to provide expecta-
tions for clinical oversight. See N.Y.
Register July 18, 2012.

Medical Assistance Rates of
Payment for Residential Treatment
Facilities for Children and Youth

Notice of Adoption. The Office of
Mental Health amended Part 578 of
Title 14 NYCRR to freeze rates paid to
residential treatment facilities consis-
tent with the enacted 2012-2013 State
Budget. Filing date: July 10, 2012.
Effective date: July 25, 2012. See N.Y.
Register July 25, 2012.

Authority to Collect Pharmacy
Acquisition Cost

Notice of Emergency Rulemak-
ing. The Department of Health
amended section 505.3 of Title 18
NYCRR to establish a requirement
that each enrolled pharmacy report
actual acquisition cost of a prescrip-
tion drug to the Department. Filing
date: July 23, 2012. Effective date: July
23,2012. See N.Y. Register August 8,
2012.

Orthodontic Screening

Notice of Emergency Rulemak-
ing. The Department of Health
repealed section 85.45 of Title 10
NYCRR; and amended section 506.4
of Title 18 NYCRR to clarify Orth-
odontic Screening Provider Qualifica-
tions and Recipient Eligibility Crite-
ria. Filing date: July 24, 2012. Effective
date: July 24, 2012. See N.Y. Register
August 8, 2012.

Adult Homes

Notice of Proposed Rulemaking.
The Department of Health proposed
amending Parts 486 and 487 of Title
18 NYCRR to limit the number of
residents with serious mental illness
in large adult homes. See N.Y. Regis-
ter August 8, 2012.

Operation of Psychiatric Inpatient
Units of General Hospitals and
Operation of Hospitals for Persons
with Mental lliness

Notice of Proposed Rulemaking.
The Office of Mental Health proposed
amending Parts 580 and 582 of Title
14 NYCRR to establish provisions
prohibiting the discharging of pa-
tients to transitional adult homes. See
N.Y. Register August 8, 2012.

General Facility Requirements

Notice of Proposed Rulemak-
ing. The Office of Alcoholism and
Substance Abuse Services proposed
repealing Part 814; and adding a new
Part 814 to Title 14 NYCRR to add
updates to reflect standards that are
currently enforced as well as new
provisions required by changes in
other regulations. See N.Y. Register
August 15, 2012.

Statewide Pricing Methodology for
Nursing Homes

Notice of Emergency Rulemak-
ing. The Department of Health added
section 86-2.40 to Title 10 NYCRR
to establish a new Medicaid reim-
bursement methodology for Nursing
Homes. Filing date: July 30, 2012.
Effective date: July 30, 2012. See N.Y.
Register August 15, 2012.

Reduction to Statewide Base Price

Notice of Emergency Rulemak-
ing. The Department of Health
amended section 86-1.16 of Title 10
NYCRR to continue a reduction to
the statewide base price for inpatient
services. Filing date: July 30, 2012.
Effective date: July 30, 2012. See N.Y.
Register August 15, 2012.

Episodic Pricing for Certified Home
Health Agencies (CHHAs)

Notice of Emergency Rulemak-
ing. The Department of Health
amended section 86-1.44 of Title 10
NYCRR to exempt services to a spe-
cial needs population from the epi-
sodic payment system for CHHAs.
Filing date: July 31, 2012. Effective
date: July 31, 2012. See N.Y. Register
August 15, 2012.

Rates of Reimbursement—Hospitals
Licensed by OMH

Notice of Emergency/Proposed
Rulemaking. The Office of Mental
Health amended Part 577 of Title 14
NYCRR to amend the audit protocol
for hospitals licensed by OMH pursu-
ant to Article 31 of the Mental Hy-
giene Law. Filing date: July 27, 2012.
Effective date: July 27, 2012. See N.Y.
Register August 15, 2012.

Synthetic Phenethylamines and
Synthetic Cannabinoids (SP & SC)
Prohibited

Notice of Emergency Rulemak-
ing. The Department of Health added
Part 9 to Title 10 NYCRR to prohibit
possession, manufacture, distribu-
tion, sale or offer of sale of some sub-
stances and products containing SP
& SC. Filing date: August 7, 2012. Ef-
fective date: August 7, 2012. See N.Y.
Register August 22, 2012.

Withholding of Payments;
Incorporation by Reference

Notice of Adoption. The Office
of the Medicaid Inspector General
amended sections 518.7 and 518.9 of
Title 18 NYCRR to amend regulations
governing the withholding of Med-
icaid payments in accordance with
federal requirements. Filing date:
August 6, 2012. Effective date: August
22,2012. See N.Y. Register August 22,
2012.

Medical Assistance Payments
for Comprehensive Psychiatric
Emergency Programs (CPEP)

Notice of Emergency/Proposed
Rulemaking. The Office of Mental
Health amended Part 591 of Title 14
NYCRR to increase Medicaid fees
paid to CPEPs effective July 1, 2012.
Filing date: August 6, 2012. Effective
date: August 6, 2012. See N.Y. Register
August 22, 2012.

Smoker/Nonsmoker Mortality
Tables and Underwriting
Classifications

Notice of Proposed Rulemak-
ing. The Department of Financial
Services proposed amending Part 57
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(Regulation 113) of Title 11 NYCRR to
provide that juveniles will be treated
as non-smokers unless an insurer

has evidence to the contrary. See N.Y.
Register August 29, 2012.

Operation of Hospitals for Persons
with Mental lliness

Notice of Proposed Rulemaking.
The Office of Mental Health proposed
amending section 582.8 of Title 14
NYCRR to add provisions regarding
fire safety and smoking within build-
ings. See N.Y. Register August 29,
2012.

Medicaid Managed Care Programs

Notice of Emergency Rulemak-
ing. The Department of Health re-
pealed Subparts 360-10 and 360-11
and sections 300.12 and 360-6.7; and
added Subpart 360-10 to Title 18
NYCRR to repeal old and outdated
regulations and to consolidate all
managed care regulations to make
them consistent with statute. Filing
date: August 21, 2012. Effective date:
August 21, 2012. See N.Y. Register
September 5, 2012.

Nursing Home Sprinklers

Notice of Proposed Rulemaking.
The Department of Health proposed
adding section 86-2.41 to Title 10
NYCRR to assist eligible nursing
homes with accessing credit markets
to finance the costs of installing au-
tomatic sprinkler systems. See N.Y.
Register September 5, 2012.

Early Intervention Program

Notice of Proposed Rulemaking.
The Department of Health proposed
amending Subpart 69-4 of Title 10
NYCRR to eliminate conflicts of inter-
est by evaluators, service coordina-
tors, and service providers in the
Early Intervention Program. See N.Y.
Register September 5, 2012.

Rates of Reimbursement—Hospitals
Licensed by the Office of Mental
Health

Notice of Adoption. The Office
of Mental Health amended Part 577
of Title 14 NYCRR to continue the
2011 rates paid to freestanding psy-
chiatric hospitals for the 2013 rate
year, effective January 1, 2013. Filing
date: August 20, 2012. Effective date:
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September 5, 2012. See N.Y. Register
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Prior Approval Review for Quality
and Appropriateness

Notice of Proposed Rulemaking.
The Office of Mental Health proposed
amending Part 551 of Title 14 NYCRR
to repeal an outdated reference and
establish consistency with Federal
requirements regarding accessibility
standards. See N.Y. Register Septem-
ber 5, 2012.

Compiled by Francis J. Serbaro-
li. Mr. Serbaroli is a shareholder in
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office. He is the former Vice Chair-
man of the New York State Public
Health Council, writes the “Health
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Journal, and is a former Chair of the
Health Law Section. The assistance
of Whitney M. Phelps, Of Counsel,
and Caroline B. Brancatella, Associ-
ate, of Greenberg Traurig’s Health
and FDA Business Group in com-
piling this summary is gratefully
acknowledged.
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New York State Fraud, Abuse and Compliance

Developments
Edited by Melissa M. Zambri

New York State Department of
Health OMIG Audit Decisions

Compiled by Eugene M. Laks

New York Service Network, Inc.
(DOH administrative hearing deci-
sion dated April 24, 2012, David A.
Lenihan, Administrative Law Judge).
In a decision of significance to the
OMIG audit process, the Department
of Health Administrative Law Judge
denied the provider’s motion to dis-
miss the extrapolation of OMIG disal-
lowances in the audited sample of
chemical dependence outpatient ser-
vices provided by New York Service
Network, Inc. during the period May
1, 2003 through December 31, 2007.
For the selection of an audit sample,
each claim in the universe is assigned
anumber. A computer program, a
Random Number Generator, selects
numbers which represent the claims
to be audited. For extrapolation to the
universe of claims in the audit period
to be a statistically valid process, the
audit sample must be random.

The issue was that the OMIG
does not record and retain the ran-
dom seed that is used by the comput-
er program to generate the samples
to be audited from the universe of
all claims of a provider for the audit
period. The random seed is selected
by the computer. The motion to
dismiss the extrapolation was based
in part on the argument that without
the random seed, it is not possible to
replicate the generation of the par-
ticular audit sample and the provider
is deprived of due process. Granting
the motion would have jeopardized
every extrapolation audit conducted
by the OMIG. The ALJ held that
the random seed is not necessary to
statistically test whether the audit
samples used by the OMIG in this
audit were random representatives of
the universe of claims. The ALJ held

therefore that
the provider had
not established
that the process
was arbitrary,
capricious or in
any way unfair.

Lawrence L.
Rezkalla, M.D.
(DOH administrative hearing deci-
sion dated April 23, 2012, John Harris
Terepka, Administrative Law Judge).
The Department of Health Adminis-
trative Law Judge sustained Medic-
aid audit adjustments for the differ-
ence between what was paid to the
physician by the Medicaid program
and the amount, based on Medicare
payment records, that should have
been paid by the Medicaid program
as a secondary payor to Medicare
for services provided to dual-eligible
persons and adjustments for failure
of the physician to bill Medicare for
some dual-eligible persons.

Vito Frank Taverna, M.D. (DOH
administrative hearing decision
dated April 6, 2012, Christine C.
Traskos, Administrative Law Judge).
The Department of Health Adminis-
trative Law Judge sustained audit ad-
justments for the difference between
what was paid to the physician by the
Medicaid program and the amount,
based on Medicare payment records,
that should have been paid by the
Medicaid program as a secondary
payor to Medicare for services pro-
vided to dual eligible persons.

Concourse Rehabilitation &
Nursing Center, Inc. (DOH adminis-
trative hearing decision dated March
13, 2012, John Harris Terepka, Admin-
istrative Law Judge). This was an au-
dit of the facility’s 1983 through 1985
Medicaid reimbursement in which
the OMIG corrected a Department of

Health rate sheet error that included
employee fringe benefit costs twice in
the rate calculation. The Department
of Health Administrative Law Judge
held that this had not been an error of
judgment by the Department, which
would not be subject to audit adjust-
ment, but simply a mistake in the
reimbursement calculation that was
subject to audit adjustment. That the
audit was timely under the regula-
tions had been resolved in an earlier
interim decision by AL] Frederick
Zimmer.

New York State Attorney General
Press Releases

Compiled by Charles Z. Feldman

Falsification of Controlled
Substance Prescriptions Leads to
the Arrests of Two Plattsburgh Area
Nurses—August 16, 2012—Two
Plattsburgh area nurses were arrested
for forging prescriptions. One nurse
took blank prescriptions she accessed
through her RN position to write Hy-
drocodone and Xanax prescriptions
to herself. The other nurse admitted
to creating forged computer accounts
under the name of hospital patients,
which she used to steal Oxycodone
pills prescribed for the patient for her
personal use.

Medicaid Beneficiaries Arrested
for Engaging in “Doctor Shopping”
to Fill Oxycodone Scripts and then
Selling the Pills for Profit—August
15, 2012—The Attorney General’s
Office announced the arrests of five
people in connection with a scheme
where Medicaid beneficiaries ille-
gally obtained Oxycodone through
Medicaid, Social Security Disability
Insurance (SSDI) benefits and Medi-
care, and then sold the drugs for
profit. The investigation revealed
that the scheme began five years ago
when one of the individuals made a
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no-fault automobile insurance claim
and then “shopped” for doctors who
would prescribe him Oxycodone.
Over the next five years, he continued
to use the same doctors to prescribe
narcotics, and submitted the claims

to Medicaid, SSDI, and Medicare and
then sold the drugs for profit. The
individuals face prison sentences
ranging from 1 1/2 to 20 years.

Dentist Who Paid Kickbacks to
Patient Recruiters to Pay Over $550K
in Restitution—August 13, 2012—A
Brooklyn Dentist pled guilty to sub-
mitting hundreds of false Medicaid
claims. The Dentist paid kickbacks
to patient recruiters to supply him
with patients. The patients were
often recruited from soup kitchens
and homeless shelters. The recruit-
ers netted about $25-$30 per patient,
and the Dental Clinic regularly gave
the recruiters an additional $15-$20
to pay the recipient after his or her
appointment. The Dentist will pay
$559,424 in restitution.

Drug Distributor That Allegedly
Manipulated the “Average Wholesale
Price” Benchmark That New York
Uses to Set Pharmaceutical Payment
Rates Settles with MFCU for $64
Million—July 27, 2012—McKesson
Corp., a large drug distributor, settled
a Medicaid Fraud Control Unit
investigation alleging that McKesson
inflated drug prices and overcharged
Medicaid by improperly setting rates
for reimbursement. The charges relate
to allegations that McKesson inflated
the “Average Wholesale Price” (AWP)
benchmark by reporting false prices
to the First Data Bank, a publisher of
drug prices used by New York to set
the AWP. New York will receive $64
million from McKesson.

GlaxoSmithKline Agrees to
Pay New York $146 Million, Abbott
Laboratories $54 Million and Merck
$61 Million to Resolve Multistate
Investigations Into Their Marketing
Practices—July 2, 2012, May 7, 2012,
April 20, 2012—Separate multistate
investigations into pharmaceuti-
cal giants GlaxoSmithKline, Abbott

Laboratories and Merck revealed
widespread violations relating to

the pharmaceutical companies’
marketing practices. The investiga-
tion revealed that all three of the
companies marketed certain of their
drugs for unapproved purposes and
made false representations about the
safety of certain drugs. In addition,
GlaxoSmithKline and Abbott were
charged with paying kickbacks to
medical professionals. The charges
against GlaxoSmithKline relate to the
marketing of drugs including Paxil,
Welbutrin, Advair, Lamictal, Zofran,
Avandia, Lotronex, Flovant and
Valtrex. The charges against Abbott
relate to the marketing of the anti-
seizure drug Depakote. The charges
against Merck relate to the marketing
of Vioxx. GlaxoSmithKline paid $3
billion to settle the multistate inves-
tigation and four qui tam lawsuits.
Abbott agreed to pay $1.5 billion to
settle the multistate investigation and
Merck paid $615 million.

Insurer and Large Provider Agree
to Refund Overcharges to Patients |
Insureds—July 12, 2012—Responding
to complaints lodged through the At-
torney General’s Health Care Bureau,
the AG’s Office launched an inves-
tigation into complaints that both
Group Health Inc., a medical insurer,
and NYMDC, a twenty-provider
group in New York City, overcharged
patients. In the GHI case, its health
insurance policy was required to
cover certain key medical providers,
who might be out-of-network, with
no member cost-share. But despite
this requirement, GHI processed
claims at its standard out-of-network
rate which led to patients being billed
for covered physician services. In the
case of NYMDC, the multi-specialty
health care provider was billing
patients the difference between
NYMDC'’s charge and the payment
by the patient’s health plan, despite
the fact that NYMDC, as a participat-
ing provider with the health plan,
was required to accept the plan’s pay-
ment as payment in full. Both entities
will reimburse their customers, pay

a penalty, and assist consumers with
resolving any debt collection activity.

Two Are Arrested for Practicing
Medicine Without a License After
Injecting Patients With Unknown
Substances and Administering Un-
identified Pills—May 22, 2012—Two
individuals claiming to be physicians
were arrested in Chinatown because
they did not have licenses to practice
medicine in New York. The two face
up to four years in jail and both were
forced to surrender their passports.
They injected patients with unknown
substances and administered uniden-
tified pills to patients.

Improper “] Code Claim” Billing
Leads to $2.3 Million Penalty Paid
by Sound Shore Health System—
April 18, 2012—As part of a project to
investigate improper billing practices
of hospitals and physicians related to
injectable drugs (“J code claims”), the
Sound Shore Health System paid $2.3
million to MFCU. Under New York
Medicaid law, hospitals and doctors
are not allowed to make a profit on
the drugs they administer. Accord-
ingly, the hospitals and physicians
are required to bill Medicaid only for
the price they pay for the drugs. Since
Sound Shore Health System billed
in excess of the cost of the drugs, it
agreed to pay New York State double
its profit, plus interest.

CEO of Marcus Garvey Nursing
Home Ordered to Repay Executive
Compensation Deemed to Be Exces-
sive—April 4, 2012—The Charities
Bureau settled charges with Marcus
Garvey Nursing Home relating to
claims that the former CEO col-
lected excessive compensation and
engaged in self-dealing. The CEO
self-approved her salary, which grew
to $500,000 annually, and steered IT
work for the Nursing Home to her
son without a competitive bidding
process. Also, the CEO designated
a close personal friend to serve on
the board of the Nursing Home. The
settlement includes restitution of
$871,000, plus an agreement that the
Nursing Home’s board will improve
its oversight function.
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MEFCU Busts Black Market HIV
Medication Distribution Ring—April
4, 2012—MFCU arrested four indi-
viduals in connection with a black
market HIV drug operation. The
supervising pharmacist for MOMS
Pharmacy, a high-volume pharmacy
in Brooklyn and Suffolk County, al-
legedly accepted bribes to purchase
black market HIV medications and
then distributed the medications to
MOMS’ patients, many of whom
were Medicaid recipients. MOMS
allegedly then billed Medicaid for the
drugs that it knew were purchased il-
legally. MOMS is also alleged to have
created various shell distributors to
disguise the sale of the black market
pills.

New York State Office of the
Medicaid Inspector General Update

Compiled by the Editor

OMIG Releases New Self-Dis-
closure Guidance—August 2012—
OMIG updated its March 12, 2009
Self-Disclosure Guidance with this
new document, which discusses the
advantages, requirements, process
and mechanisms involved in self-
disclosures, introducing a new web-
based OMIG\HMS online “PORTal”;
information available at http:/ /www.
omig.state.ny.us/data/images/
stories/self_disclosure/omig_pro-
vider_self_disclosure_guidance.pdf;
http:/ /www.omig.ny.gov/data/
content/blogsection/25/208/.

Erie County to Hire Three Work-
ers to Probe Medical Fraud—July 11,
2012—FErie County will investigate
potential Medicaid fraud by local
pharmacists, transportation agen-
cies and other providers under a

new agreement with New York State
that would add three state-funded
positions to the County workforce to
focus solely on examining whether
Medicaid providers are properly
billing.

OMIG/TLC Sweeps Unlicensed
Drivers Off the Street—]July 10,
2012—15 investigators from OMIG
and TLC conducted a coordinated
review of ambulette service provid-
ers in Brooklyn, covering the areas
on and around Coney Island Avenue
and Coney Island Hospital.

OMIG Compliance Alert 2012-
01: Medicaid Provider Certification
of Its Compliance Program—July 5,
2012—Discusses certification require-
ments and processes.

Brighton Beach Proctologist
Convicted of $3.5 Million in Fraud:
OMIG New York City Staff Assisted
in Investigation—June 13, 2012—A
proctologist was convicted by a Fed-
eral jury in Brooklyn of one count of
health care fraud and seven counts of
making false health care statements.
The proctologist had claimed to treat
a number of conditions and perform
surgeries but did not actually per-
form the procedures.

OMIG 2012-2013 Work Plan
Released—The Work Plan provides
brief descriptions of activities that
OMIG plans to initiate or continue
during New York State fiscal year
2012-13. This document describes the
primary objectives and goals for each
of OMIG’s new business line teams
outlined in the Plan through March
31, 2013; available at http:/ /www.
omig.ny.gov/data/images/stories/
work_plan/1213work_plan.pdf.

OMIG Releases Hospital Com-
pliance Guidance—This Guidance is
intended to assist hospitals in creat-
ing and maintaining effective compli-
ance programs. While hospitals are
not required to adopt the particular
Recommendations contained in the
Guidance, hospitals are required to
take appropriate measures to create
effective compliance programs that
meet all delineated Elements and Re-
quirements; available at http://www.
omig.ny.gov/data/images/stories/
compliance/compliance_program_
guidance-general_hospitals.pdf.

Ms. Zambri is a partner in the
Albany Office of Hiscock & Barclay,
LLP and the Chair of the Firm's
Health Care and Human Services
Practice Area, focusing her practice
on enterprise development and
regulatory guidance for the health
care industry. She is also an Adjunct
Professor of Management at the
Graduate College of Union Uni-
versity, teaching Legal Aspects of
Health Care.

Mr. Laks is Of Counsel to His-
cock & Barclay, LLP in its Albany
Office, focusing his practice on
health care reimbursement, health
care networks and affiliations, man-
aged care law, and federal and state
statutory and regulatory compliance.

Mr. Feldman is an associate
in the Albany Office of Hiscock &
Barclay, LLP, practicing in the areas
of health care compliance and civil
litigation, including professional
malpractice and personal and prem-
ises liability.
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For Your Information
By Claudia O. Torrey

Items of interest: savings” realized via high qual-

ity coordinated care.* Some of

A summary of some of the CoP

tained in Part 482 of th.
e By the time this column is read, comamEs 1 rat o e

the North Shore-Long Island
Jewish Health System (“Health
System”) will have been award-
ed a Sepsis Heroes Award in
September 2012, from the Sepsis
Alliance, for its leadership role
in improving care for patients
across all of their hospitals;

the Health System serves as a
model both domestically and
internationally.!

For those who do not know,
sepsis is rooted in the Greek
language for “decay” or “to
putrefy.” The word is defined as
either “the presence of patho-
genic organisms or their toxins
in the blood and tissues, or “the
poisoned condition resulting
from the presence of pathogens
or their toxins as in septice-
mia.”? Sepsis is akin to blood
poisoning—the body’s deadly
response to infection or injury.

July 16, 2012 was the effective
date for the final rule entitled
Reform of Hospital and Critical
Access Hospital Conditions of
Participation (“CoP”) published
by the Centers for Medicare &
Medicaid Services (“CMS”).3
The goal of the CoP require-
ments is to have high quality
patient care, and the require-
ments must be met in order to
participate in both the Medicare
and the Medicaid programs.
Thus, this July final rule is to
ease the perceived burdens on
hospital-oriented providers.

Code of Federal Regulations:

i.  Expanding medical staff
leadership to include
podiatrists;

ii. Requiring eligible candi-
dates, including PAs and
APRNs, to be considered
for medical staff appoint-
ments with the potential
grant of all rights, privi-
leges, and responsibilities
accorded to appointed
medical staff members;

iii. Increased flexibility for
hospitals by allowing one
entitiy to oversee mul-
tiple hospitals in a single
health system;

iv.  Verbal orders do not have
to be authenticated within
forty-eight hours; and

v.  Hospitals can opt to have
a stand-alone nursing
care plan for a patient or
a single interdisciplin-
ary care plan that ad-
dresses nursing and other
disciplines.

* On July 1, 2012, 89 new Ac-

countable Care Organizations
(“ACOs”) in 40 States plus

the District of Columbia were
positioned to serve over a mil-
lion Medicare beneficiaries. The
ACO designation means the
entity has entered into an agree-
ment with CMS to be held to
certain care standards in return
for the opportunity to “share in

the New York State ACOs are:

i the Accountable Care Co-
alition of Syracuse, LLC;

ii. the Asian American Ac-
countable Care Organiza-
tion located in NYC;

iii. the Beacon Health
Partners, LLP located in
Manhasset, NY;

iv. the Mount Sinai Care,
LLC located in NYC; and
the

v.  WESTMED Medical
Group, PC located in
Purchase, NY serving
Medicare beneficiaries in
the States of Connecticut
and New York.

While ACO provider participa-
tion is voluntary, the shared
savings opportunity is one of
the many initiatives within the

Affordable Care Act.
Endnotes
1.  www.sepsisalliance.org.

2 www.sepsisalliance.org.
3. WWW.CIMS.ZOV.
4

www.hhs.gov.

Claudia O. Torrey, Esq. is a
Charter Member of the Health
Law Section, and also serves in the
NYSBA House of Delegates repre-
senting Non-Resident Members of
the Association (NYSBA members
who primarily live and work outside
of the State).
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Board Fiduciary Duty to Oversee Quality:
New Challenges, Rising Expectations

By Tracy E. Miller

The United States Supreme Court decision in National
Federation of Independent Business v. Sebelius upheld the
constitutionality of the individual mandate to purchase
health insurance, thereby allowing continued imple-
mentation of hundreds of other provisions of the Patient
Protection and Affordable Care Act (the “PPACA”).!
Although the subject of much less public attention than
the individual mandate, innumerable provisions in the
PPACA focus on health care quality and the redesign of
health care services. These provisions have already begun
to reshape the nation’s health care delivery system.

Certain key initiatives to advance quality of care pre-
dated national health reform legislation. Development of
new quality measures, transparency of quality reporting,
and pay for performance were emerging policies at the
federal and state levels a decade before enactment of the
PPACA. However, the PPACA accelerated these trends,
extended their reach across the continuum of care, and
embedded these practices in the operation and evaluation
of new care delivery models, such as accountable care or-
ganizations (“ACOs”), bundled payment arrangements,
and health homes.

These fundamental changes in quality reporting,
pay for performance and care delivery models have
significant implications for board oversight of health care
providers. In addition to its importance to mission, health
care quality will have an increasing impact on financial
performance, as well as strategic opportunities and risks
for health care providers. While the unfolding changes
in health policy and reimbursement have generated new
tools for governing boards, such as comparative mea-
sures of health care quality, they have also posed new
challenges and raised expectations for board oversight.

Background

Studies about the exceptionally high rate of medical
errors leading to substantial injury and poor outcomes
first emerged in the 1990s, culminating in a series of land-
mark public reports that brought patient safety to nation-
al attention.? Major barriers impeded quality improve-
ment and patient safety initiatives, including the absence
of comparative quality measures, the lack of transparency
about quality, immature information technology systems,
and notably, the absence of a compelling business case to
invest in quality in a fee-for-service system.?

These same barriers limited the role that governing
boards could play in overseeing quality. Without publicly
available comparable measures of quality, boards could
respond to serious events or poor survey findings, but

often had little access to data that would inform a more
proactive role. Moreover, the medical staff structure and
regulatory oversight standards vested primary respon-
sibility for overseeing quality in a largely independent
medical staff. While boards had the authority and respon-
sibility to grant final approval for medical credentialing,
in practice, substantive evaluation of physicians occurred
at the medical staff level, often with pro forma approval
by boards of credentialing decisions.

“Although the subject of much less public
attention than the individual mandate,
innumerable provisions in the PPACA
focus on health care quality and the
redesign of health care services. These
provisions have already bequn to reshape
the nation’s health care delivery system.”

Making Quality Transparent

Beginning in 2002 with publicly reported measures
of nursing home quality and subsequent establishment
of Hospital Compare on the United States Department
of Health and Human Services website, the Centers for
Medicare and Medicaid Services (“CMS”) launched a
series of initiatives to promote public reporting of quality
measures. The PPACA vastly expanded these initiatives,
moving from voluntary reporting to financial penalties
for failure to report and mandated public measures for
providers across the continuum of care. Hospitals now
face financial penalties for failing to report specific qual-
ity measures. Under the PPACA, financial penalties for
failure to report quality measures will be phased in for
hospice programs, long-term care hospitals, and physi-

cians, among other providers, over the next three years.*

In addition to increasing the types of providers that
report standardized public measures, the PPACA broad-
ened the domains of quality of care that will be reported.
Initial quality measures adopted by CMS focused on pro-
cesses or outcomes of care for specific conditions such as
acute myocardial infarction, heart failure and pneumonia.
The PPACA extended public reporting and accompany-
ing financial incentives for quality of care to serious errors
captured by “never events” and measures of patient sat-
isfaction.? While less standardized, programs to promote
patient-centered care must also be reported to CMS as
part of initiatives such as ACOs.°
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The PPACA also seeks to strengthen the founda-
tion for quality improvement, authorizing $75 million in
funding annually through 2014 to improve the scope and
reliability of quality measures, targeting specific priori-
ties, such as measures of care management for high cost,
chronically ill patients, meaningful use of information
technology, and patients’ experience of care.” Section
10322 of the PPACA will further promote public availabil-
ity and analysis of quality data by making information
extracted from Medicare claims data available to private
entities that have the capacity to combine Medicare
claims data with data from other sources to assess quality.
As a result, data mining and analysis by private organi-
zations may generate substantial additional information
about quality of care related to a potentially broad spec-
trum of providers. Under provisions generally referred
to as the Payment Sunshine Act, the PPACA also requires
transparency and public reporting of payments by phar-
maceutical, device, biotech, and medical supply com-
panies to physicians and teaching hospitals for a wide
array of purposes.® In addition to the potential impact on
reputation, this data may be a powerful tool for quality
and compliance oversight, enabling enforcement agencies
to target investigation of unnecessary services as well as
patient safety concerns.’?

Pay for Performance

The expansion in public reporting of quality mea-
sures set the stage for federal and state initiatives to
implement pay for performance in health care delivery.
Since CMS launched a nationwide hospital demonstra-
tion program in 2003, it has steadily increased financial
incentives tied to quality, through both penalties for poor
quality and rewards for high performance. State govern-
ment and private payers have followed suit, magnifying
the impact of the financial incentives.

Never Events

In 2008, CMS instituted a policy of nonpayment for
so-called “never events” in hospitals, serious incidents
deemed preventable such as surgical site infections, falls,
and stage III and IV pressure ulcers. In October 2008,
New York State’s Medicaid program also implemented a
non-payment policy for 14 never events in hospitals. The
PPACA mandated the non-payment policy for Medicaid
programs nationally, barring state governments from
paying for “health care-acquired conditions” identified
by CMS.!? The implementing regulations issued by CMS
granted states the discretion to expand the list of health
care acquired conditions as well as the provider settings
where the non-payment policy would apply."! Under the
PPACA, CMS must also study and report on applying
the never events policy to long-term care, home care, and
other settings.!?

Further penalties for preventable conditions that
occur in hospitals will take effect in fiscal year 2015, in

accordance with Section 3008 of the PPACA. At that time,
hospitals in the top quarter nationally for the number of
health care-acquired conditions will face a one percent
reduction in Medicare reimbursement.

Hospital Readmissions

Focusing on the high costs of hospital readmissions,
the PPACA included provisions to penalize “excess”
admissions at hospitals, beginning with readmissions in
October 2012.1% The Final Rule to implement the readmis-
sions incentive, released by CMS on August 2, 2012, sets
forth the methodology and payment adjustment factors
that will apply.!* Long-term care providers also have
an incentive to reduce preventable hospital admissions;
the United States Office of Inspector General (“OIG”)
identified such admissions as an enforcement priority in
its 2012 Work plan.'® In addition, it is likely that avoid-
able hospitalizations for short- and long-stay residents in
nursing homes will be included in pay for performance
incentives at both the federal and state levels, starting as
early as January 1, 2013, in New York State.

Value-Based Purchasing

The PPACA made significant strides towards pay
for performance based on an identified set of quality
measures, or in the nomenclature of CMS, “value-based
purchasing (“VBP”). First initiated on a voluntary basis
for hospitals in 2003, VBP will be implemented in October
2012 for all hospitals nationally as required by Section
3001 of the PPACA. Under the VBP program, hospitals
will be assessed against their performance on a baseline
set of measures of clinical processes of care and patient
satisfaction.!® As structured by CMS, VBP for hospitals
will be a zero sum game—CMS will generate funds for
the incentive pool by reducing hospitals” base operating
Diagnosis-Related Group payments by 1% in year one,
increasing to 2% in year five of the incentive program. In
recent reports to Congress, CMS signaled its intention to
take a similar approach to VBP for long-term care provid-
ers. Specifically, in reports issued pursuant to PPACA
Section 3006, CMS indicated that the VBP program for
nursing homes and home care providers would redistrib-
ute funds available for reimbursement in accordance with
measures of quality, hospital readmission, and patient
satisfaction, starting in 2014.17 As of 2015, CMS will reim-
burse physicians based on measures of quality as well as
resource utilization.!®

New Models of Care Delivery

The most ambitious provisions of the PPACA that
seek to affect quality promote improved quality, reduced
cost, and enhanced care coordination through new
models of care delivery. Those models, encompassing
ACOs, bundled care delivery initiatives, health homes,
and medical homes, among others, seek to redesign the
care delivery system, fostering reimbursement alterna-
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tives to fee-for-service and providing financial incen-
tives to improve quality and care coordination. Notably,
the PPACA established the Center for Medicare and
Medicaid Innovation (“CMMI”) to fund and evaluate
innovative methods of payment and care delivery, with
$10 billion of funding for activities initiated from 2011
through 2019.1

The first shared savings model to emerge as part of
federal health reform ACOs are organizations comprised
of health care providers that share responsibility for the
cost and quality of care for a specified group of patients
in the Medicare fee-for-service program. Hospitals, phy-
sician groups, rural health centers, and federally quali-
fied health centers are authorized to form an ACO, but
providers across the continuum of care can participate
in an ACO and potentially share in savings and losses.
While providers can chose the “one-sided” ACO model
for the first three years and share savings without assum-
ing the risk of losses, CMS has indicated that after the ini-
tial three-year term, all ACOs will be expected to assume
the risk of shared losses with Medicare.?! Many provid-
ers responded negatively to ACOs as initially conceived
under proposed regulations issued by CMS. However,
the final rule prompted far more support from providers
and activity to form ACOs. In July 2012, CMS announced
that 154 ACOs had been established. Here too, private
payers have followed suit, contributing to ACOs’ ability
to generate enrollment and the economies of scale that
may prove essential to successful implementation and
cost savings.

20

CMS has also advanced bundled payment arrange-
ments as a significant new approach to cost savings and
quality. The PPACA requires CMS to establish a five-
year pilot program by January 2013 to integrate care by
hospitals, physicians, skilled nursing facilities, and other
care providers immediately prior to, during, and follow-
ing hospitalization.?? In advance of the pilot program,
the CMMI rolled out the Bundled Payment Initiative, of-
fering providers four alternative models. The request for
proposals for the Initiative required providers to define
the conditions that would be covered, develop quality
improvement projects, and propose a target for the cost
of care. CMS also permitted providers to submit propos-
als for gain sharing to incentivize improved quality and
efficiency. Studies of early bundled payment programs
suggest both the long-term potential of the programs as
well as the challenges and risks providers face in assign-
ing accountability for outcomes across different provid-
ers, generating actionable data, and building programs
large enough to realize savings.?

Seeking to improve care coordination for complex,
high-cost patients with multiple chronic conditions, the
PPACA provided federal funding for up to 90% of the
cost for care coordination to states for Medicaid pro-
grams that develop a health home program.?* CMS guid-

ance to the states in establishing the program required
health homes to develop extensive policies and processes
to manage care, use information technology and data to
improve quality, and deliver person-centered care.”> New
York State has launched its health home program, imple-
menting the program in phases, starting with patients
with multiple chronic conditions and/or a mental health
condition.?® The Department of Health has announced
that the next wave of enrollment will focus on long-term
care residents followed by individuals with developmen-
tal disabilities.

Heightened Focus on Poor Quality as a
Compliance Risk

Federal and state regulators overseeing fraud and
abuse enforcement have also raised the stakes for quality
of care, pursuing poor quality as a violation of the False
Claims Act (“FCA”), and requiring providers to ad-
dress patient safety as part of their compliance oversight
programs. Armed with data publicly reported or mined
from the Medicare or Medicaid databases, the OIG and
the New York State Office of Medicaid Inspector Gen-
eral have asserted that poor quality violates the FCA on
several grounds: (i) the treatment billed for was medically
unnecessary, (ii) the quality of care was so poor that the
services were essentially not delivered or worthless, or
(iii) the care delivered violated other federal standards re-
lated to quality such as the use of restraints. In New York
State, providers with more than $500,000 annual revenue
from the Medicaid program must encompass quality and
credentialing in the elements of their compliance program
and oversight.?’

The 2012 OIG Work Plan also includes quality as a
compliance priority for federal enforcement. The Work
Plan lists specific aspects of quality among the priori-
ties identified, including preventable hospital readmis-
sions and quality of care delivered by post-acute care
providers.?

Legal and Regulatory Standards for Board
Oversight of Quality

In accordance with long-standing legal precedents,
governing boards of non-profit organizations must meet
three basic fiduciary duties: the duty of care, loyalty, and
obedience to mission.?? The duty of care requires board
members to carry out their obligations to the corporation
in good faith, and with the degree of care, attention, and
skill that a person in a like position would reasonably
believe appropriate under the circumstances. The duty
of care is shaped by the business judgment rule, which
affords board members broad protection.® In accordance
with the business judgment rule, board members are not
liable for decisions they make, even if the decisions later
prove wrong and harmful to the corporation, if the direc-
tors acted in good faith, with the required degree of care
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and a reasonable belief that the decision would serve the
best interests of the organization.

As established by judicial decisions, board members
can be found liable for breach of fiduciary duty for: (i) a
board decision that is negligent or self-dealing, and (ii) an
unconsidered failure to act in circumstances when “due
attention” would have prevented the loss.?! In re Caremark
International Inc. Derivative Litigation enunciated the now
well-accepted principle that while board members have
no duty to conduct an investigation to uncover wrongdo-
ing, they are responsible for ensuring that an adequate
system exists to gather and report information to the
board so that it can fulfill its fiduciary duty.>? Hence, gov-
erning boards of health care providers have no duty to
investigate in order to identify quality of care problems;
board members can rely on the Chief Executive Officer
and other senior executives to bring problems, including
poor quality of care, to their attention. However, once no-
tified of a concern, board members have a duty to inquire
and seek corrective action, as needed.

For hospitals, the Joint Commission leadership stan-
dards and Medicare Conditions of Participation provide
additional guidance about board duties relating to qual-
ity of care.3® Under both sets of standards, the govern-
ing body is responsible for overseeing the medical staff,
through approval of medical staff bylaws and structure,
and credentialing standards and decisions. Joint Commis-
sion standards stress the importance of communication
between the governing body, executive management and
leaders of the medical staff regarding key elements of
quality oversight such as performance activities, quality
measures, and reports.3*

In 2004, the OIG and the American Health Lawyers
Association jointly issued a detailed statement about
board duties to oversee quality (the “Joint Statement”).%®
At the outset, the Joint Statement underscored the
mounting focus on health care quality and concomitant
heightened expectations for boards in carrying out the
duty to oversee quality.*® The core of the Joint Statement
sets forth key lines of inquiry for governing boards to
pursue in overseeing quality, advising boards to focus
on: (i) quality goals and measures to assess those goals;
(ii) accountability among key management personnel
and staff to oversee quality; (iii) mechanisms to foster
internal reporting on quality; (iv) coordination between
the quality and compliance programs; (v) the sufficiency
of information reported to the board to assess the quality
improvement program; (vi) the allocation of resources
for patient safety and quality improvement; (vii) the
process for internal reporting of quality concerns or seri-
ous errors; and (viii) the process to identify, analyze and
respond to serious adverse events. The Joint Statement
also highlights the importance of board training about
quality of care and assessment by the board of its own
competence and activity to oversee quality.

Recent events in New York State also reflect a height-
ened focus on the duty of governing boards to oversee
quality of care. The report of the Workgroup established
by the Medicaid Redesign Team to evaluate Brooklyn’s
hospitals addressed the role of governing boards in
overseeing quality, casting a harsh light on the boards’
performance at several Brooklyn hospitals. As stated in
the report,

The boards at some of these hospitals
have failed to satisfy fully their respon-
sibilities to the organization and their
communities. They have not evaluated
financial and clinical performance, set
strategic goals to address them, and held
management accountable for achieving
them.%”

Among other recommendations, the report proposed
that legislation should grant the Commissioner of Health
the authority to appoint temporary operators for health
care facilities that present a danger to the health or safety
of their patients, and replace board members who are not
fulfilling their duties to the organizations they oversee.3
These recommendations were proposed by Governor
Cuomo as part of the Executive Budget, but were not
ultimately adopted.

Implications of Delivery System Change for Board
Oversight

While quality has always been core to the mission of
health care institutions, financial incentives from public
and private payers, transparency, and the shift in care
delivery models centered on care coordination have
raised the stakes for governing boards and the institu-
tions they oversee. Heightened focus on poor quality as
a compliance violation and increasing use of data mining
by enforcement bodies create other significant incentives
for boards to oversee patient safety.

Transparency of public quality measures has di-
rect implications for board duties to oversee quality. As
discussed earlier, while governing boards have no duty
to investigate to identify quality of care problems, boards
must implement procedures to ensure the flow of infor-
mation, and once put on notice of a quality concern, have
an obligation to inquire further. In this regard, public
measures of quality are an important development for
board oversight, creating a public record that may trigger
a board’s duty to seek additional information and correc-
tive action. Comparative, public quality measures also
enable boards to assess quality in relation to peer institu-
tions and competitors, and set affirmative goals.

Financial incentives tied to specific measures of quali-
ty or never events will have a growing impact in the wake
of the PPACA. New models of care delivery—ACOs,
bundled payment arrangements and health homes—also
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require an effective quality program to manage pa-
tients with complex, multiple medical needs to improve
coordination and drive down cost. Providers’ ability to
execute these models will determine the financial risks
and rewards of participation, and will in turn depend
on strong management skills and quality competence. In
particular, providers will need the capacity to determine
or participate in shared quality goals, identify measures
of those goals, assign accountability for outcomes, and
collect and analyze quality data in real time to change
clinical behavior. As boards evaluate whether an organi-
zation should make the substantial financial investment
required by these new delivery models, they will have to
understand the challenges presented and the organiza-
tion’s capacity to adopt systems of quality improvement
that can effectively change patient outcomes and reduce
cost.

Qualilty performance will also shape the oppor-
tunities providers can pursue in the strategic alliances
emerging in a consolidating health care marketplace. The
concentration of public measures and financial incentives
on certain key outcomes, including reducing hospital
readmission and coordinating of care for chronically ill
patients, means that providers will seek partners who
can contribute to their own success. For this reason, in
addition to regulators and public and private payers,
other providers are a key audience for public quality
measures and performance.

Meeting the Challenge: Roadmap for Board
Oversight

As a result of changes in quality measurement,
reporting, and incentives, a passive role for governing
boards in reviewing credentialing decisions has been re-
placed by an emerging paradigm of a board that is more
informed, more proactive, and more accountable for the
quality of care. Boards can also be expected to take a
data-driven approach to quality, evaluating quality based
on public as well as internal performance measures.

Boards should assess their own readiness, compe-
tence, and activities to oversee quality in light of the
changes under way in the health care delivery system,
starting with board training to understand public mea-
sures of quality, existing and anticipated financial incen-
tives, and the infrastructure needed for quality improve-
ment. Significantly, studies have found that certain board
actions are associated with higher performing institu-
tions, including frequent use of quality dashboards,
board training about health care quality, and a higher
percentage of time at meetings devoted to quality.®
According to one study, boards that have a committee
devoted to quality are more likely to use quality dash-
boards, rely on quality measures to evaluate executive
performance, and establish strategic goals for quality.*

In consultation with executive and clinical leadership,
boards should consider an array of tasks to oversee qual-
ity of care in the face of mounting financial incentives and
the unfolding transformation in the care delivery system,
including:

Review and evaluate a strategic plan for quality;

Review existing and anticipated financial incentives
for quality, emerging models of care delivery rel-
evant to the organization, and regulatory priorities
for quality and compliance oversight;

Evaluate the organization’s weaknesses and
strengths in relation to all dimensions of qual-

ity and the organization’s public profile from the
perspective of regulators, payers, potential strategic
partners and consumers;

Develop priorities and goals for improvement, and
establish benchmarks based on the organization’s
past performance, peer groups, and strategic goals;

Require and review a concise dashboard of ac-
tionable measures of performance in relation to
identified goals, including financial incentives and
publicly reported measures;

Review the organization’s process to identify and
address serious adverse events, develop corrective
action, and report to the board of directors and to
outside entities, as required;

Seek coordination between the organization’s
oversight of patient safety, compliance, and con-
flicts of interest among executives and physicians
that could give rise to patient safety or compliance
concerns;

Consider financial incentive arrangements to align
physician and organizational goals for quality of
care, and seek analysis of the corresponding com-
pliance concerns that such arrangements may pose;
and

Seek review of the organization’s legal infrastruc-
ture for quality (medical staff bylaws, medical
director and physician contracts, and credentialing
standards and procedures) to determine if these
documents support a data-driven, systemic ap-
proach to quality of care.

Federal and state governments, as policymakers,
payers, and regulators, have created an array of powerful
new incentives for health care facilities to focus on quality
of care. As a result, governing boards must now oversee
quality of care not only as core to mission, but as key to
the financial and strategic success of their organizations.
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Opening the Hospital Door:

Medicare and New York Set Standards for
Non-Discrimination in Visitation Policies

By Paul Knag and Christina Hage

New Conditions of Participation (“CoPs”) issued by
the Centers for Medicare and Medicaid Services (“CMS”)
require hospitals to revise visitation policies. The CoPs
are the federal health and safety standards that all Med-
icaid and Medicare participating hospitals and critical
access hospitals (“CAHs"”) must meet in order to partici-
pate in federal health care programs. The additions to
the CoPs address the scope and inclusiveness of hospital
visitation policies. The Joint Commission has revised its
standards to conform to the new CoPs.

This article will provide guidance for hospitals re-
viewing visitation policies to ensure compliance with the
CoPs. Additionally, it will provide an overview of New
York laws and regulations enacted to protect hospital
visitation rights.

“A hospital must have written policies
and procedures regarding the visitation
rights of patients, including those
setting forth any clinically necessary or
reasonable restriction or limitation that
the hospital may need to place on such
rights and the reasons for the clinical
restriction or limitation.”

I.  Federal Hospital Visitation Conditions of
Participation

On April 15, 2010, President Obama issued a Presi-
dential Memorandum on hospital visitation that dis-
cussed patients who had been denied visitation with
a loved one as a result of a hospital visitation policy.!

In response, CMS published: “Changes to the Hospital
and Critical Access Hospital Conditions of Participation
to Ensure Visitation Rights for All Patients” (the “Final
Rule”).?

In the Final Rule, CMS amended the CoPs to require
hospitals to have written policies and procedures regard-
ing patients’ visitation rights, including those setting
forth any clinically necessary restrictions that may be
imposed by the hospital. In the Commentary to the Final
Rule,> CMS expressed its support for clinically necessary
restrictions: (i) if the patient is undergoing care interven-
tions; (ii) for infection control; (iii) to avoid interfering
with the care of other patients; (iv) where a court order

restricts contact; (v) to control disruptive, threatening or
violent behavior; (vi) when the patient needs privacy or
rest; (vii) to limit the number of visitors; (viii) to set a min-
imum age requirement; and (ix) where inpatient substance
abuse treatment program protocols limit visitation.* The
Final Rule, which applies to all patients regardless of pay-
ment source,’ is set forth at 42 C.F.R. § 482.13:°

(h) Standard: Patient visitation rights. A
hospital must have written policies and
procedures regarding the visitation rights
of patients, including those setting forth
any clinically necessary or reasonable
restriction or limitation that the hospital
may need to place on such rights and

the reasons for the clinical restriction or
limitation. A hospital must:

(1) Inform each patient (or support
person, where appropriate) of his or
her visitation rights, including any
clinical restriction or limitation.

(2) Inform each patient (or support
person, where appropriate) of the
right subject to his or her consent, to
receive the visitors whom he or she
designates, including, but not limited
to, a spouse, a domestic partner
(including a same-sex domestic
partner), another family member,

or a friend, and his or her right to
withdraw or deny such consent at
any time.

(3) Not restrict, limit, or otherwise
deny visitation privileges on the
basis of race, color, national origin,
religion, sex, gender identity, sexual
orientation, or disability.

(4) Ensure that all visitors enjoy
full and equal visitation privileges
consistent with patient preferences.”

In the preamble to the Final Rule, CMS concluded
that some existing hospital visitation policies can effec-
tively eliminate advocates for many patients, potentially
to the detriment of the patient’s health and safety.® In the
commentary to the Final Rule, CMS identified grievance
procedures for patients’: (1) the patient may file a griev-
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ance through the hospital’s internal grievance resolution
process; (2) a Medicare beneficiary may file a complaint
with the appropriate Quality Improvement Organization
(QIO) in that state;!? (3) the patient or visitor may file a
complaint with the State Survey Agency responsible for
oversight of the facility!! or the facility accrediting body.
Noncompliance with the visitation provisions of the
CoPs “could result in the provider’s termination from the
Medicare program.”!2

Il. New York Laws Regarding Visitation in
Hospitals

In 2003, New York State enacted the Sexual Orienta-
tion Non-Discrimination Act (SONDA). SONDA prohib-
its discrimination on the basis of actual or perceived sex-
ual orientation at any place of public accommodation.'®
Hospitals cannot directly or indirectly refuse, withhold
or deny accommodations, advantages, facilities or privi-
leges because of a person’s actual or perceived sexual
orientation.!

New York also has specific enumerated rights regard-
ing hospital visitation. All hospitals licensed in New York
are required to abide by the requirements set forth in
New York Public Health Law 2805-q, which states: “no
domestic partner or surrogate may be denied any rights
of visitation of his or her domestic partner or the patient
for whom he or she is the surrogate, when such rights are
accorded to spouses and next-of-kin at any hospital, nurs-
ing home, or health care facility.” Same-sex spouses and
domestic partners have the same rights as other married
couples or next-of-kin.

Hospitals risk civil liability if they violate state laws
prohibiting discrimination.'® Additionally, hospitals can
potentially be held liable by patients or other interested
parties for failing to comply with hospital visitation
requirements.'°

Ill. Conclusion

Any New York hospital participating in the Medicare
and/or Medicaid program(s) must comply with the re-
quirements of the CoPs, SONDA and the Public Health
Law. The hospital must specifically inform the patient or
the patient’s representative of the right to receive desig-
nated visitors, including same-sex domestic partners and
non-family members. Additionally, hospitals must have
policies and procedures on patient visitation rights that
address clinically necessary restrictions or limitations
that the hospital may place on visitation. Hospitals may
not restrict patient visitation rights based on race, color,
national origin, religion, sex, gender identity, sexual ori-
entation, or disability. Finally, hospitals must ensure that
all visitors have the same visitation privileges consistent
with patient preferences.
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The U.S. Supreme Court’s Marmet Decision and Its
Potential Impact Upon Personal Injury Claims Against

New York Nursing Homes
By Keith L. Kaplan

On February 21, 2012, in Marmet Health Care Ctr., Inc.
v. Brown,! the U.S. Supreme Court invalidated West Vir-
ginia’s “public policy” prohibition against predispute ar-
bitration agreements as to personal injury and wrongful
death claims against nursing homes. The Court held that
such prohibition is inconsistent with, and preempted by,
the Federal Arbitration Act (“FAA”),2 and thus contrary
to the FAA’s “terms and coverage.”>

This article examines the Marmet decision and its
potential impact upon the resolution of bodily injury
and wrongful death claims against nursing homes in
New York, concluding that the state’s statutory prohibi-
tion against the arbitration of Public Health Law §2801-d
claims, as set forth in Sub-section (8) of the statute, is pre-
empted and invalidated by Marmet. This article also con-
cludes that notwithstanding Marmet’s repudiation of state
law “public policy” prohibitions against pre-litigation
agreements to arbitrate, such agreements will be deemed
unenforceable by New York courts in certain instances,
based upon principles of contract and agency law.

The Marmet Decision

Marmet stemmed from three personal injury/wrong-
ful death suits against nursing homes in West Virginia.
All three cases involved admission agreements contain-
ing identical clauses requiring the parties to arbitrate all
disputes, except claims as to collecting late payments
owed by the patient. Two of the three cases were dis-
missed at the trial court level, and the third case, involv-
ing other issues, was consolidated with those cases before
the Supreme Court of Appeals of West Virginia. The West
Virginia court held that as a matter of public policy, ar-
bitration clauses in nursing home admission agreements
“adopted prior to an occurrence of negligence or wrong-
ful death shall not be enforced to compel arbitration of a
dispute concerning the negligence.”* The West Virginia
court also determined that Congress did not intend the
FAA to apply to personal injury or wrongful death law-
suits that “only collaterally derive from a written agree-
ment affecting interstate commerce, particularly where
the agreement involves a service that is a practical neces-
sity for members of the public.”®

In reversing, the Supreme Court held the West Virgin-
ia court’s interpretation of the FAA to be “both incorrect
and inconsistent”® with precedent. Citing the FAA’s text
declaring arbitration agreements to be “valid, irrevocable,

and enforceable,”” the Court noted that “[t]he statute’s
text includes no exception for personal-injury or wrong-
ful-death claims,”® requires “courts to enforce the bargain
of the parties to arbitrate,”® and “reflects an emphatic fed-
eral policy in favor of arbitral dispute resolution.”!°

Additionally, the Marmet decision also addressed the
West Virginia court’s “alternative” holding that the arbi-
tration clauses were “unconscionable.”!! In that regard,
the Supreme Court noted it was unclear as to what degree
the West Virginia court based its “unconscionability” de-
termination upon its incorrect conclusion the arbitration
agreement ran afoul of public policy in requiring bodily
injury and wrongful death claims to be submitted to ar-
bitration.!? Accordingly, the Court remanded the cases to
permit the West Virginia court to consider whether the
arbitration clauses are unenforceable under state common
law principles that are not specific to arbitration and pre-
empted by the FAA.13

Marmet's Potential Impact Upon New York Law

Marmet’s preemption of state law prohibitions against
predispute arbitration agreements of personal injury and
wrongful death claims against nursing homes will likely
alter New York law significantly. The decision eliminates
all substantive restrictions against the arbitration of such
claims, including those derived by statute or deemed to
exist by state common law.

In New York nursing home litigation, plaintiffs have
increasingly sought recovery for bodily injury and wrong-
ful death by asserting causes of action for violations of
PHL §2801-d, in addition to common law negligence and
medical malpractice claims. The PHL §2801-d cause of
action permits recovery for “deprivations”!* of resident
“rights or benefits”'® conferred by any applicable state or
federal statute, code, rule, regulation or contract provi-
sion.!® If a nursing home resident is determined to have
sustained injury secondary to a PHL §2801-d violation, the
statute calls for the awarding of compensatory damages of
no less than 25% of the daily per patient rate of payment
established under PHL §2807, or if no such rate exists, the
average daily total charges per patient for the facility.!”
Furthermore, if an alleged deprivation is determined to
be “willful,”!8 or committed with “reckless disregard”!® of
the rights and benefits conferred upon the resident, puni-
tive damages may be imposed.?’
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Critically, Sub-section (8) of PHL §2801-d prohibits
the enforceability of predispute arbitration agreements,
as it states that “[a]ny party to an action brought under
this section shall be entitled to a trial by jury and any
waiver of the right to a trial by jury, whether oral or in
writing, prior to the commencement of an action, shall
be null and void, and without legal force or effect.”?! In
light of this statutory prohibition against the arbitration
of PHL §2801-d claims, New York nursing homes have
generally not included predispute arbitration clauses in
their admission agreements, as such clauses would not be
deemed enforceable as to PHL §2801-d claims pursuant
to the statute’s very text.

The Marmet decision, however, seemingly preempts
and invalidates PHL §2801-d(8), as the High Court deter-
mined that the FAA preempts state law “public policy”-
based prohibitions against arbitration in situations in
which the FAA does not prohibit such claims, or similar
claims, from being resolved by arbitration. New York
courts have heeded Marmet, as the Appellate Division,
First Department very recently held, in Ayzenberg v. Bronx
House Emanuel Campus, Inc.,*? that General Business Law
§399-c(2)(a)’s prohibition against arbitration clauses in
contracts for the sale of consumer goods is pre-empted
by federal law with respect to transactions “involving
commerce” within the meaning of the FAA. Accordingly,
New York courts should similarly hold that the FAA like-
wise preempts and invalidates PHL §2801-d(8)’s prohibi-
tion against arbitration of PHL §2801-d claims.

New York’s common law prohibition against the
awarding of punitive damages in arbitration proceedings,
as espoused in Garrity v. Lyle Stuart, Inc.,?® will not likely
invalidate an enforceable agreement to arbitrate PHL
§2801-d claims, notwithstanding the potential availability
of punitive damages under Sub-section (2) of the statute.
In Mastrobuono v. Shearson Lehman Hutton, Inc.,** the U.S.
Supreme Court held that if contracting parties to an ar-
bitration agreement agree to be bound by New York law,
without any provision excluding the arbitration of puni-
tive damages claims, the FAA preempts and invalidates
the Garrity rule and permits the awarding of punitive
damages award at arbitration.?> Accordingly, assuming
an arbitration provision contains no restriction on the ar-
bitrator’s authority to award punitive damages, all claims
against a nursing home, including claims for punitive
damages, can be resolved at arbitration.

Obstacles to the Enforceability of Arbitration
Clauses under New York Contract and Agency
Law

Notwithstanding the removal of blanket state law
prohibitions against pre-suit arbitration agreements, New
York nursing homes will still need to establish that a val-
id, enforceable agreement to arbitrate was effectuated un-
der New York law to compel arbitration, as the question

of whether parties are bound to proceed to arbitration is
governed by state law.?® The determination as to whether
the parties entered into an enforceable agreement to arbi-
trate is largely fact sensitive and involves the application
of state contract law and agency principles. The question
of whether the parties entered into enforceable arbitration
agreements will be the “battleground” issue before New
York courts, as has been the case in other states.

Under New York law, parties will not be compelled to
arbitrate absent a “clear, explicit, and unequivocal agree-
ment to do s0.”?” In the wake of Marmet, agreements to
arbitrate between a nursing home and a mentally compe-
tent resident will likely be deemed enforceable, assuming
the substantive requirements governing contract forma-
tion have been met. Furthermore, if a mentally competent
resident assents to an arbitration provision, but subse-
quently dies, the arbitration provision will nevertheless
be binding upon and enforceable against his/her estate
representative pursuant to CPLR 7512.28

In many instances, however, nursing home admission
agreements are signed by individuals other than the actu-
al resident, such as family members, due to the resident’s
lack of mental capacity /legal competency to enter into
an enforceable agreement. Occasionally, the individual
who signed the nursing home admission agreement is
the resident’s legal guardian or attorney in fact, with
broad legal authority to act on the resident’s behalf. Very
often, however, the person signing the admission agree-
ment is not empowered by a legal document executed
by the resident, or by court order, to act on the resident’s
behalf. Under such circumstances, New York courts may
nevertheless enforce arbitration provisions, upon con-
cluding that the resident was a third-party beneficiary of
the agreement, or upon principles of agency, waiver and
estoppel,? among others.

In other instances, nursing home residents of ques-
tionable legal competence will sign the admission agree-
ment, thus raising the question of whether an arbitration
clause is binding against them and/or their personal/
estate representative(s) in future litigation.

Courts in other states have grappled with the above-
mentioned factual scenarios and legal issues in deciding
upon the enforceability of agreements to arbitrate bodily
injury and wrongful death claims against nursing homes,
deriving varying results.>’ New York courts will likewise
need to address these and other fact-sensitive situations
in determining whether the parties entered into a valid
and enforceable arbitration agreement. Such enforceabil-
ity issues can only be decided by the courts, not the arbi-
trators, under New York law.3! Since arbitration clauses
have generally not been used in New York nursing home
admission agreements, and have been statutorily prohib-
ited as to the resolution of PHL §2801-d claims, there are
no reported cases to date as to their enforceability.
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Conclusion

Although arbitration appears to offer many advan-
tages to nursing homes, such as the potential for lower
damages awards from arbitrators, as compared to juries,
as well as streamlined discovery and reduced defense
costs, the issue as to the enforceability of arbitration
agreements will likely be vigorously contested, requiring
litigation in the traditional court system to resolve such
issues. Although Marmet removes blanket state statutory
and public policy prohibitions against the arbitration of
bodily injury and wrongful death claims against nursing
homes, New York courts will nevertheless have to decide
whether enforceable agreements to arbitrate were effec-
tuated under the specific facts before them, in conformity
with principles of contract and agency law. This will
likely result in differing results, with the courts directing
the parties to arbitration in some instances, while invali-
dating the contractual arbitration provisions in others.
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The Home Care Worker Wage Parity Law, Dissected

By Emina Poricanin

Home health providers in New York City and Nas-
sau, Westchester and Suffolk Counties must comply with
the new Home Care Worker Wage Parity Law. Codified
in New York Public Health Law § 3614-c, the Wage Parity
Law establishes a “minimum wage rate” for home care
aides providing Medicaid-reimbursed services on behalf
of certified home health agencies, long-term home health
care programs, and managed care plans. In addition to
the minimum wage rate requirements, the Wage Parity
Law obligates covered entities to provide home care aides
with “health benefits” or a wage supplement in lieu of
benefits.

The Wage Parity Law will, in most cases, increase
the hourly wages that must be paid to home care aides,
though no corresponding increase in Medicaid reimburse-
ment rates for the covered providers has been approved.
The end result is that the Wage Parity Law will increase
the cost of doing business for covered providers.

This article summarizes the critical aspects of the
Wage Parity Law to ensure that covered entities under-
stand their compliance requirements.

Overview

The Wage Parity Law was the result of Governor
Cuomo’s Medicaid Redesign initiative and was enacted
as part of the 2011-12 New York State budget. According
to the proponents of the law, it is designed to address
“inconsistency in wages among home care workers”
and improve recruitment and retention of home care
aides, thereby improving the quality of care for Medicaid
service recipients. It is anticipated that 60,000 home care
aides will be affected by the Wage Parity Law.

To Whom Does the Law Apply?

The Wage Parity Law applies to “home care aides”
employed by home care agencies operating in New York
City and, beginning on March 1, 2013, aides working
in covered entities in Nassau, Suffolk, and Westchester
counties. The law defines “home care aides” as home
health aides, personal care aides, home attendants, or
other licensed or unlicensed workers whose primary
duties include the provision of in-home assistance with
activities of daily living. Excluded from the definition
of “home care aides” are any aides working on a casual
basis or those who are “relatives” of the employer or the
person for whom the worker is delivering services under
a program funded or administered by the federal, state, or
local government.

Additionally, the Wage Parity Law only applies
to home care aides working for certified home health
agencies (CHHAs), long-term home health care pro-
grams (LTHHCPs), managed care plans (MCPs), and any
subcontractors of a CHHA, LTHHCP, or MCP. So, for
example, aides providing Medicaid reimbursed hospice,
nursing home transition and diversion or traumatic brain
injury services are protected by the Wage Parity Law if
the services are provided pursuant to a contract with
a CHHA, LTHHCP, or MCP. Assisted living programs,
however, are not affected by the Wage Parity Law.

Lastly, the Wage Parity Law applies to home care
aides rendering episodes of care reimbursed in whole or
in part by Medicaid.

What Are the Requirements of the Wage Parity
Law?

The Wage Parity Law establishes a “minimum wage
rate” for home care aides and requires covered entities to
provide aides with a health benefit, or pay aides a wage
supplement in lieu of a health benefit. Thus, to ensure
compliance, covered entities must pay a specific mini-
mum hourly wage and provide a health benefit valued in
accordance with the Wage Parity Law, or a higher hourly
wage to account for lack of health benefits.

The Wage Parity Law will be implemented in phases
over the next several years, with each year bringing an
increase in the hourly rate that must be paid to home care
aides. The minimum hourly wage rates are based upon
the living wage law of New York City, which establishes
the minimum hourly wages for different industries. From
March 1, 2012 through February 28, 2013, home care aides
in New York City must be paid 90% of “total compensa-
tion” mandated by the living wage law of New York City,
which equates to a $9.00 minimum hourly wage rate.
Starting on March 1, 2014, home care aides in New York
City must be paid no less than the prevailing rate of com-
pensation, or the total compensation, mandated by the
living wage law of New York City, whichever is greater.

The Wage Parity Law will take effect on March 1, 2013
in Nassau, Suffolk, and Westchester counties. Just as in
New York City, the minimum hourly wage rates for home
care aide services will be based upon the rates established
by the New York City living wage law.

The “minimum hourly rate” established by the Wage
Parity Law must be paid to aides for all hours worked.
Aides working on a part-time basis are covered by the
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law. New employees, who may be in their probationary
period, are likewise immediately entitled to the benefits
of the Wage Parity Law. Aides working on a “casual
basis,” however, are not covered by the Wage Parity Law.
The Department of Health has noted that an aide works
on a “casual basis” if he or she works on an incidental,
irregular, and/or intermittent basis.

The Wage Parity Law also requires covered entities
to provide home care aides with health benefits, or a
wage supplement in lieu of a health benefit. Specifically,
by reference to the New York City living wage law, which
states that covered employers must pay covered employ-
ees “no less than the living wage and must either pro-
vide employees with health benefits or supplement their
hourly wage rate by an amount no less than the health
benefits supplement rate,” the Wage Parity Law estab-
lishes the requirement for provision of health benefits or
a wage supplement in lieu of those benefits.

The value of the health benefit that covered entities
must provide under the Wage Parity Law is also de-
rived from the living wage law of New York City. While
the New York City living wage law presently requires
covered employers to provide health benefits, or a wage
supplement in lieu of a benefit, that is equivalent to $1.50
per hour, entities affected by the Wage Parity Law must
provide a benefit that is valued at $1.35 per hour, or 90%
of the benefit under the New York City living wage law.

Covered entities that choose to provide health ben-
efits to aides instead of wage supplements must ensure
that the health benefits are valued in accordance with the
Wage Parity Law. If the benefit supplement rate is $1.35
per hour, for example, covered entities must ensure that
they provide health benefits to aides that are valued at
$1.35 per hour, for each hour the aide actually works. If
the value of the health benefits that are provided to aides
is less than $1.35 per hour, the covered entity must pay to
the aide, in cash, any difference between the actual value
of the benefit and the benefit supplement rate established
by the Wage Parity Law. Ultimately, the covered entity
must expend at least $1.35 for benefits, or pay a wage
supplement in lieu of a benefit, for each hour the em-
ployee works.

To illustrate, if a covered entity in New York City, in
2012, contributes $1.00 towards qualifying health benefits
for every hour that a covered aide works, and the entity
is required to provide a health benefit valued at $1.35 per
hour, the covered entity will be required to pay to the
employee 35 cents for each hour worked, which is the
difference between the value of the health benefit actu-
ally provided and the health benefit value required to be
provided. Ultimately, the aide should be paid $9.35 per
hour, and provided with a health benefit.

Covered entities that provide home care aides with
health benefits pursuant to a collective bargaining agree-
ment must also comply with the Wage Parity Law. A col-

lective bargaining agreement does not obviate the covered
entity’s obligation to provide a “minimum hourly rate”

in accordance with the Wage Parity Law. Thus, regardless
of the value of benefits provided to aides covered by a
collective bargaining agreement, the entity must pay the
aides the applicable minimum hourly wage rate.

Compliance Requirements

The New York State Department of Health will
provide all covered CHHAs, LTHHCPs, MCPs, and their
subcontractors with an official notice of minimum hourly
wages and benefit supplement rates by November 1 of
each year. In order to receive payment from government
agencies, the covered entities must submit written certi-
fication to the Department of Health that all services pro-
vided under each episode of care are in compliance with
the terms of the Wage Parity Law. Providers must remit
the certifications to the Department of Health on an an-
nual basis. The Wage Parity Law prohibits “government
agencies” from paying any CHHA, LTHHCP, or MCP
for any episode of care furnished, in whole or in part,
by any home care aide that is not compensated in accor-
dance with the Wage Parity Law. Thus, to ensure receipt
of payment for services, covered entities must implement
the Wage Parity Law requirements and comply with the
annual certification requirements.

Subcontractors of covered entities that provide
Medicaid-reimbursable home care services are also
subject to the certification requirements of the Wage
Parity Law. As such, the subcontractor providers are
also required to comply with the legal requirements of
the law. The subcontractor providers must submit to the
covered entity with which it contracts certification affirm-
ing that the subcontractor has compensated its aides in
accordance with the Wage Parity Law. The subcontractor
certifications must be submitted to the covered entity on a
quarterly basis.

Covered entities must maintain records of compliance
for at least ten years, since they are subject to review by
the Department of Health upon request.

Conclusion

The Wage Parity Law creates new wage and benefit
provision requirements for covered providers rendering
services reimbursed by Medicaid. To receive payment for
services, providers must ensure that they comply with
all requirements of the law. And, since there has been no
corresponding increase in Medicaid reimbursement rates,
receiving payment for all services will become increas-
ingly important for the covered entities.

Emina Poricanin, an associate in the Buffalo office
of Hodgson Russ, counsels public and private sector
employers in all aspects of labor and employment law.

38 NYSBA Health Law Journal | Summer/Fall 2012 | Vol. 17 | No. 3



The Complex History of Medicaid Reimbursement

in New York State

By Eugene M. Laks

The 2011-2012 enacted state budget for the first time
places fixed dollar caps on Medicaid expenditures for this
and the 2012-2013 state fiscal years. The Commissioner
of Health is authorized to adjust Medicaid rates and fees
to assure that expenditures remain within the authorized
caps. The N.Y. Constitution Article VII Medicaid budget
legislation imposes numerous cost-containment provi-
sions on reimbursement methodologies to achieve billions
in savings over projected growth. While the magnitude
of the reductions to be borne by the Medicaid program
is high, Medicaid has since its inception been subject to
tension between program costs and state revenues. Costs
of the Medicaid program have been a continuing concern
of every budget session, with cost containment provisions
periodically added to the various reimbursement method-
ologies in N.Y. Constitution Article VII bills accompanying
and implementing the budget. State Medicaid cost-con-
tainment initiatives to restrain the rate of growth in Med-
icaid expenditures have been balanced against the needs
of urban safety net institutions that rely on government
funding and the needs of rural communities to maintain
viable local health care services.

Balancing the state budget through Medicaid cost-
containment initiatives has the multiplier effect on health
care providers of concomitant loss not only of the state
share but also of the fifty percent federal share of Medic-
aid expenditures. An alternative has been the imposition
of provider taxes on segments of the health care system,
which raises revenue for the state without the loss of
federal funds for health care providers. The expansion of
Medicaid managed care in the state reduces the fiscal im-
pact of cost control proposals that address fee-for-service
reimbursement methodologies, other than nursing home
services that generally are not covered by most managed
care arrangements.

Governor Cuomo has appointed a Medicaid Redesign
Team to develop recommendations for program areas
where reduced Medicaid costs and increased quality and
efficiencies may be realized.! An initial list of 274 areas to
be considered and ranking of favored recommendations
has been issued.

This article will provide a brief history and overview
of the Medicaid program, selected salient reimbursement
issues, and a policy concern that should be considered
regarding all reimbursement proposals.

.  Program Background

In 1964, prior to the Medicaid program, Governor Nel-
son Rockefeller appointed the Governor’s Committee on

Hospital Costs to address concerns over the State’s costs
of care for public assistance recipients under reimburse-
ment negotiated by the Department of Social Services with
health care providers. This led to the vesting of responsi-
bility in the Department of Health under Article 28 of the
N.Y. Public Health Law for health facility regulation and
establishment of reimbursement rates under the new Med-
icaid program enacted by Congress in 1965.2

Medicaid is a joint federal-state partnership under
Title XIX of the federal Social Security Act in which the
federal government shares a percentage of a state’s expen-
ditures in providing medical assistance to eligible needy
individuals.? For each state, covered health care items and
services, Medicaid eligibility criteria, and state reimburse-
ment methodologies for participating providers, practitio-
ners and suppliers are set forth in a State Medicaid Plan.*

Each state must provide certain mandatory services
under its State Medicaid Plan and may provide various
optional services. New York State provides a broad array
of health care services to over four million persons en-
rolled in Medicaid. Some federal program requirements
may be waived and additional services provided upon
application of a state for a waiver and federal approval.
The Secretary of the Federal Department of Health and
Human Services must approve the State Medicaid Plan
and proposed plan amendments to assure compliance
with federal requirements. State Medicaid payment rates
must be consistent with efficiency, economy and quality of
care and must be sufficient to enlist enough providers so
that Medicaid services are available to recipients at least to
the same extent that comparable services are available to
the general public.’

The Medicaid program oversight by the federal gov-
ernment is administered by the Centers for Medicare and
Medicaid Services (CMS), formerly known as the Health
Care Financing Administration, within the Federal De-
partment of Health and Human Services. A State Medicaid
Plan Amendment may be approved by CMS retroactive
to the beginning of the quarter in which the proposed
amendment is submitted.® A state must publish a public
notice of a proposed amendment. In New York, such no-
tices are published in the New York State Register.

The N.Y. Social Services Law provided for jurisdic-
tion by the Department of Social Services over various
aspects of the Medicaid program.” The Department of
Social Services, however, was reorganized in 1996. General
supervision and authority over the Medicaid program
was transferred® and all references in the law to the state
Department of Social Services and to the state Commis-
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sioner of Social Services are now deemed to refer to

the state Department of Health and to the state Com-
missioner of Health, respectively.” The Department of
Health now is the “single State agency” authorized under
the Federal Social Security Act to supervise the state’s
Medicaid program.!? Under statutes!! and memoranda of
unders’canding,12 various functions are transferred from
the Department of Health to other state and local govern-
mental agencies.!?

Il. Federal Medical Assistance Percentage

The federal share of Medicaid expenditures by a
state for health care services, called the federal medical
assistance percentage (FMAP), varies from state to state
depending on a complex formula that measures state
levels of need and wealth compared to the national aver-
age.!* For New York State, the FMAP has been generally
50 percent.'®

FMAP enhancements for all states were provided for
the twenty-seven month period, October 2008 through
December 2010, under the recent federal economic stimu-
lus legislation, based in part on unemployment within the
state.!® New York qualified for FMAPs increasing to over
sixty percent.”” The increase in the FMAP was extended
for six months through June 2011, phasing down each
quarter over the six-month extension period.

Ill. Local Share

In New York, medical assistance had been a local
county or city of New York responsibility with reimburse-
ment from federal funds and from state funds.!® The state
provided reimbursement for the non-federal component
of Medicaid expenditures in varying percentages depend-
ing upon the particular item or service.!

The escalating cost of the Medicaid program placed
an increasing burden on local government revenue. Un-
der 2005 legislation, local governments’ shares of Med-
icaid expenditures are limited to a capped amount. For
2006, each local government’s share of Medicaid expen-
ditures is capped at a 3.5% increase over base year 2005
expenditures with additional cumulative non-compound-
ed increases over base year expenditures of: 3.25% for
2007 and a further additional 3.0% per year for 2008 and
each year thereafter.? Various Medicaid payments for
the benefit of county operated facilities or public benefit
corporations for which the county is responsible for the
non-federal share of the payment are excluded from the

cap.

The calculated Medicaid expenditure cap for each
county and the city of New York is paid to the Depart-
ment of Health in equal weekly installments as their
maximum responsibility for Medicaid expenditures. The
Commissioner of Health maintains an accounting of what
would have been each local government’s share without
the cap, and applies that amount if lower. To encourage
innovations, the savings from any local government Med-

icaid demonstration program approved by the Depart-
ment of Health will be shared equally by the state and
such local government.?!

For the Family Health Plus program, the state as-
sumed the full county share cost for services provided
on and after October 1, 2005. For New York City, the state
assumed the full local share on January 1, 2006.%2

The Commissioner of Health has developed a plan
for assumption by the state of the administrative services
performed by counties and the city of New York under the
Medicaid program.?® The plan provides a five-year imple-
mentation period beginning April 2011.

IV. Rate Methodologies

Formula-based Medicaid rates of payment are es-
tablished by the Commissioner of Health for hospitals,
nursing homes, diagnostic and treatment centers, home
health care providers, and hospices. Formula-based
rates of payment are established by the Commissioner of
Mental Health for inpatient and outpatient mental health
services providers, by the Commissioner of Developmen-
tal Disabilities for inpatient and outpatient developmental
disabilities services providers, and by the Commissioner
of Alcoholism and Substance Abuse Services for inpatient
chemical abuse services providers. For providers dually
licensed by the Department of Health and another agency,
the rates are established by the Department of Health
except for certain outpatient mental health services. All
Medicaid reimbursement rates are subject to approval by
the Director of the Budget.

Medicaid cost-based rate-setting begins with a com-
prehensive cost report submitted by a provider. From the
cost report, allowable operating and capital costs for rate
setting purposes are determined in accordance with fed-
eral Medicare reimbursement principles and specific costs
disallowed in state regulations.

The state then applies complex rate-setting method-
ologies to convert provider allowable costs into Medicaid
reimbursement rates. The methodologies vary among
different types of service providers and may include such
factors as ceilings on certain costs, peer group efficiency
comparisons, group average costs, and adjustments to
reflect regional or provider differences in wage levels and
other costs. Rates are established for a prospective rate
period.?* If a provider fails to file required financial and
statistical reports and data, Medicaid payment rates may
be reduced.? Provider cost reports are subject to audit and
rates may be adjusted based on audit findings.?®

Following an initial rate setting effort and an at-
tempt to freeze hospital rates, cost control legislation was
enacted in 1969% to require the Department of Health to
consider in the reimbursement methodology not only pro-
vider incurred costs but to relate such costs to the efficient
production of service and the general economy in the area.
A prospective rate setting methodology based on histori-
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cal costs, subject to peer group ceilings on costs, projected
to the rate period to reflect inflation, was adopted and
approved by the federal government.

The next major methodology change followed a study
by the Council on Health Care Financing and introduced
the New York Prospective Hospital Reimbursement
Methodology (NYPHRM).28 NYPHRM initially applied
to the period 1983 through 1985 as an “all-payer” system,
using 1981 reported hospital operating costs trended to
the rate period.? For capital costs, including interest on
indebtedness and depreciation or amortization, actual rate
period data for the provider was used. A state-set per diem
rate-setting and charge control methodology was applied.
NYPHRM instituted a system of percentage surcharges
on payer payments for inpatient care, to be paid into
state-operated pools and distributed to hospitals under
a formula methodology to defray part of the costs of un-
compensated care, including care for the uninsured.® This
NYPHRM system was continued in 1986 and 1987, except
for Medicare payments that were no longer subject to the
state rate-setting methodology.>!

In 1988, the system became a comprehensive state-set
generally per-case payment methodology applicable to all
third-party payers except Medicare, based on assignment
of each patient upon discharge to a weighted diagnosis-
related group (DRG) for payment purposes, reflecting the
intensity of care for each patient.>? The 1981 hospital cost
base for operating costs trended to the rate period and
actual provider rate period capital costs were applied to
calculate the per discharge rate for a hospital. The state-
operated pools were expanded to encompass various
other state policy goals, in addition to defraying part of
the cost to hospitals of uncompensated care. This system
was continued, with various cost containment adjust-
ments and enhancements, through 1996.%

Beginning with 1997, under the New York Health
Care Reform Act (HCRA) of 1996,%* reimbursement rates
for Blue Cross, commercial insurers, HMOs, and self-
insured funds and hospital charges were deregulated.
Such payers have since 1997 been permitted to negotiate
payment rates with hospitals. For Medicaid, the state-set
per case rate-setting system was continued and periodi-
cally modified.?

The Health Care Improvement Act of 2009%¢ provides
the statutory structure for a new methodology, the All-
Patient-Refined Diagnosis-Related Group (APR DRG)
methodology, initiating major revisions in hospital inpa-
tient reimbursement, including: utilizing a more sophisti-
cated DRG taxonomy to account for severity of illness, up-
dating the base year utilized for hospital operating costs
from 1981 to 2005, establishing a Medicaid-only cost base,
eliminating previous rate add-ons, and providing for a
new more sophisticated DRG taxonomy.?” Hospital 2005
operating costs trended to the rate period and rate period
capital costs are applied to establish the per discharge
rate. Medicaid rates must be designed to result in a reduc-

tion in inpatient hospital reimbursement in the aggregate
of $225 million annually.

Budget initiatives over the various methodologies to
contain the growth in Medicaid spending have included
such factors as: annual limits on case mix increases, elimi-
nation or reduction of the annual inflation factors, reduc-
tions in funding for graduate medical education, addition
of efficiency adjustments, percentage and fixed dollar
reductions in various components of the rate structure,
applying peer group averages for reimbursement of com-
mon services, selective contracting for certain services,
and elimination of payments for preventable hospital
readmissions or hospital-acquired conditions (referred to
as “never events”).

Hospital emergency room and outpatient services,
freestanding clinic services and ambulatory surgical
services have been reimbursed under various fee meth-
odologies. Reflecting a shift in Medicaid reimbursement
resources from hospital inpatient services to ambulatory
care services, Medicaid payment rates for such services
were implemented in 2008 and 2009 to reflect the utiliza-
tion of an ambulatory patient groups classification sys-
tem reimbursement methodology (APG), rather than the
per-threshold-visit fixed-rate methodologies.* Under the
new payment methodology, ambulatory care reimburse-
ment is based on the complexity of the case and intensity
of services provided for a patient visit. This is intended to
foster the delivery of comprehensive outpatient care and
promote the migration of inpatient services to less costly
outpatient venues.

For clinic services licensed by the Office of Mental
Health, transition to an APG methodology begins ret-
roactive to October 2010; for Office of Alcoholism and
Substance Abuse Services clinics and Office for Persons
with Developmental Disabilities clinics, transition begins
retroactive to July 2011. Implementation of APGs for such
clinics is contingent on federal approval.

Nursing homes, home health care, and inpatient and
outpatient providers under the Mental Hygiene Law also
have complex histories under diverse Medicaid rate and
fee setting methodologies. These programs were also
subject to numerous methodology revisions to reflect state
Medicaid cost control initiatives.®

From 1986 through 2006, nursing home reimburse-
ment was based on 1983 reported nursing home costs with
costs containment features periodically added during the
budget processes, including base price reductions, elimi-
nation of or reductions in the annual inflation factors,
applying administrative and fiscal costs limits, adding a
productivity adjustment, and applying adjustments to en-
courage providers to pursue Medicare reimbursement for
dual-eligible patients. Transition to a new methodology
rebased to 2002 reported costs was adopted and deferred
and then instituted with specific limits on the overall
growth in nursing home reimbursement.
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For home health care services, rates are calculated
based upon rolling base year reported costs, with cost
containment features including administrative and gen-
eral costs limits, factors to promote Medicare utilization
for dual-eligible patients and elimination of or reductions
in annual trend factor adjustments. For providers regu-
lated under the N.Y. Mental Hygiene Law reimbursement
methodologies, cost containment initiatives have includ-
ed cost limits on various rate components, productivity
adjustments and elimination of or reductions in annual
trend factor adjustments.

V. Fee Schedules

Reimbursement for services provided by health care
practitioners and suppliers enrolled in the Medicaid
program are made by the state in accordance with state
fee schedules. Billing instructions are published in the
New York State Department of Health MMIS (Medic-
aid Management Information Systems) Provider Manu-
als. Provider Manuals are issued by Computer Sciences
Corporation, the state’s contracted fiscal agent*’ and are
available online.*! State fee schedules, policies and billing
instructions are updated and revised in Medicaid Update,
a monthly publication of the New York State Department
of Health, Office of Medicaid Management, available
online.*? Provider fee schedules are established by the
Department of Health and approved by the Director of
the Budget. Fee schedules for certain services provided
by facilities licensed by their respective agencies also may
be established by the Commissioner of Health, Commis-
sioner of Mental Health, Commissioner of Developmental
Disabilities, and Commissioner of Alcoholism and Sub-
stance Abuse Services, subject to approval by the Director
of the Budget.

VI. Provider Taxes

A provider-specific tax is defined under federal law
and regulations as a tax or assessment imposed by a state
on a class of health care providers, or on the payment for
health care services, or the tax is related to health care
items or services and at least eighty-five percent of the
burden of the tax falls on health care providers. States
may raise funds through provider-specific taxes if such
taxes are either broad-based and uniform, as defined
in the federal regulations, or the state receives a federal
waiver for its tax program. Waivers may only be granted
under very narrow parameters in which a tax, under a
statistical analysis, must be “generally redistributive” in
its effect on health care providers. A statistical regression
analysis is applied to measure whether the burden of the
assessment falls disproportionately on providers with
higher Medicaid revenue. State revenue from taxes that
do not meet these tests and do not receive a waiver would
be offset against state Medicaid expenditures, thus reduc-
ing federal financial participation under the Medicaid
program.*3

In addition, a state may not provide, directly or indi-
rectly, for any payment, offset or waiver that guarantees to
hold the provider harmless for any portion of the costs of
the tax.* The “indirect” guarantee test has not applied to a
provider-specific tax that was not more than six percent of
the revenues received by the provider for periods through
2007, reduced to 5.5% beginning January 2008.

New York’s assessments on hospital services did not
qualify as broad-based and uniform in part because under
the federal rules the assessment had to be applied equally
to acute care hospitals and to psychiatric hospitals and
had to include all revenue. New York’s program did not
apply to psychiatric hospitals. In addition, various pro-
vider-specific taxes did not apply to all revenue. Federal
waivers therefore would have been required. There was
a dispute, however, between the state and the federal
government over the proper methodology to calculate
whether New York was eligible for a waiver.

To resolve the waiver issues, Congress passed leg-
islation in 1997 as part of the federal budget process
that allowed New York’s then existing provider-specific
tax programs.*> However, a new law had given to the
President the authority to exercise a line-item veto over
Congressional additions to the federal budget. This provi-
sion for New York’s provider-specific tax programs was
subject to a line-item veto by President William Clinton.
The authority of the President to exercise a line-item veto
was subsequently declared unconstitutional by the U.S.
Supreme Court in a suit relating in part to the provider-
specific tax legislation.*

VII. Partnership Plan and Federal-State Health
Reform Partnership

New York'’s application under Section 1115 of the
Social Security Act for a waiver of State Medicaid Plan
requirements to implement a statewide comprehensive
Medicaid managed care program, called the Partnership
Plan, was approved by the Health Care Financing Admin-
istration (now CMS) for the five-year period July 15, 1997
through March 31, 2003, renewed through March 31, 2006,
and further renewed through September 30, 2011. The pro-
gram provides for the mandatory enrollment of various
categories of Medicaid beneficiaries at various times. In
2006, an additional Section 1115 waiver program was ap-
proved for five years as the Federal-State Health Reform
Partnership (F-SHRP) through September 30, 2011.4”

Under a budget neutrality condition of the approval
of the Partnership Plan, federal financial participation in
payments by the state for Medicaid services covered by
the Partnership Plan is subject to an overall expenditure
limit. The cap is calculated on an aggregate basis over the
term of the waiver. The overall payment limit is based
upon an estimate of what aggregate Medicaid expendi-
tures would have been for the period under the fee-for-
service system on a per capita cost basis. Thus, the state is
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not at risk for increased program costs that result from a
negative change in the overall economy resulting in more
persons becoming eligible for the Medicaid program.

The Partnership Plan established a Community
Health Care Conversion Demonstration Project, a $1.25
billion fund ($250 million per year for five years in federal
funds) out of federal savings under the original 1997
waiver. Distributions were made to assist voluntary and
public hospitals that serve a large number of Medicaid
and uninsured persons in the transition to a managed care
environment. The funds also assisted in restructuring the
hospital delivery systems to promote primary care and
retraining the hospital workforce.

The F-SHRP waiver provides for federal reinvest-
ment in New York of $1.5 billion over five years ($300
million per year) of federal funds limited to fifty percent
of the federal savings (anticipated to be over three bil-
lion dollars) during this period from Medicaid managed
care Partnership Program and F-SHRP savings under the
waivers, and savings from implementation of health care
system reforms. The F-SHRP waiver funds are available as
a federal Medicaid match to state expenditures for certain
designated state health programs that would not other-
wise be Medicaid eligible programs. The federal funds
free up state funds for New York to invest in the reform
initiatives. As a condition of receiving the additional
funds under the waiver, the state must expend at least
$600 million each year in various Medicaid reform initia-
tives. The state also must meet performance milestones,
including: increasing Medicaid fraud and abuse recover-
ies to meet annual targets reaching $644 million in 2011.

VIIl. State Medicaid Inspector General

During the summer of 2005, a series of articles in The
New York Times focused on an exposé of Medicaid fraud
and abuse that had gone undetected by regulators.*® In
response to these disclosures, Governor Pataki appointed,
by Executive Order,** a Medicaid Inspector General of
the State of New York to coordinate the investigation of
waste, fraud and abuse in the Medicaid program. In 2006,
an independent Medicaid Inspector General and Office of
Medicaid Inspector General (OMIG) were established by
law in the Department of Health, and their authority, du-
ties and responsibilities delineated.> The responsibilities
of the various state agencies regarding fraud and abuse
were consolidated in the new Office, including the audit
functions. Under federal regulations® and a Memoran-
dum of Understanding, where the OMIG suspects fraud
or abuse the case must be referred to the Attorney Gen-
eral’s Medicaid Fraud Control Unit for criminal or civil
prosecution.

IX. On Our Own Petard

New York State health care regulatory agencies have
adopted complex detailed regulatory structures govern-
ing the program operation of health care providers within

their respective jurisdictions. The regulatory strictures,
however, may not have been intended as absolute compli-
ance requirements as a prerequisite to entitle a provider
to Medicaid reimbursement. Furthermore, overly zealous
auditors from the Federal Office of Inspector General and
from the State Office of Medicaid Inspector General have
been applying such regulations as absolute requirements.
The Federal Office of Inspector General, for example, in
two audits of the personal care program and an audit of
rehabilitative services by community residence providers
has demanded repayment by New York of Federal Medic-
aid funds exceeding $500 million.>2

The New York State Department of Health stated
in response, for example, to the community residence
rehabilitative services audit that the audit findings are
“punitive,” based upon “technical violation of New York
State program regulations,” that there were “no findings
or allegations that the services provided were not medi-
cally necessary, were not in fact provided” and were “for
alleged violations having nothing to do with the quality
or appropriateness of care, recipient eligibility or provider
fraud or abuse.”

X. Conclusion

Medicaid reimbursement methodologies are complex
and regulatory compliance requirements are very broad.
In considering Medicaid cost containment initiatives to
maintain a balanced state budget, program regulations
should be revised to afford greater flexibility to health care
providers to allow them to reduce their operating costs.
Standards that exceed minimum federal requirements,
and for which adequate Medicaid reimbursement may
not be provided under state cost containment initiatives,
should not be a basis for future audit adjustments.
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Why Are You Calling Me?:

The Importance of the Do-Not-Call Registry
in Protecting the Elderly from Financial Abuse

By Matthea Ross

Introduction

Financial abuse affects many groups of people, espe-
cially the elderly, and the problem grows as the elderly
population increases. The elderly are more vulnerable to
financial abuse because they are more likely to be at home
and therefore more accessible to telephone solicitations.!
The problem is worsened by the mental afflictions which
are suffered primarily by the elderly, such as dementia
and Alzheimer’s.? Because the elderly are living longer, it
is becoming more likely that they will develop dementia.?

The national Do-Not-Call Registry protects the elder-
ly to some extent by preventing commercial telemarketers
from contacting them. However, requiring the elderly to
opt into the Do-Not-Call Registry is not enough to protect
them from financial abuse. The elderly may not realize
the dangers of financial abuse and need extra protections.
One possible protection would be to shift the current de-
fault rule from a ““call list’ to a ‘do-not-call list.””# Under
this new default rule, a person aged sixty-five and older
would automatically be placed on the Do-Not-Call Reg-
istry and would therefore need to opt-out of the registry
to receive solicitations rather than having to opt-in to
prevent commercial calls.> However changing the de-
fault rule may not be possible, so an alternative would be
education. People should be educated about the financial
dangers they could face as an elderly person, how the
danger is increased if they suffer from dementia, and how
to prevent financial abuse.

This article will discuss how the elderly population
is growing in the United States. As the elderly population
continues to increase, there will be a greater number of
people who are vulnerable to financial abuse. The second
section will examine the most common diseases that affect
the mental capacity of the elderly. These diseases place an
already vulnerable group in an even more vulnerable po-
sition when it comes to financial abuse. The third section
will examine why the elderly are so often targets of finan-
cial abuse. This includes not only dementia, but also the
aspects of elderly people’s lifestyle that make them par-
ticularly susceptible. The fourth section will examine the
use of telemarketing and how it facilitates the financial
abuse of the elderly. Telemarketers also take advantage
of the elderly lifestyle, increasing the likelihood of abuse.
The fifth section will examine the Do-Not-Call Registry
and its importance in preventing financial abuse of the
elderly. The sixth section will examine possible solutions
to protect the elderly from financial abuse.

I.  The Growing Elderly Population

The percentage of elderly people in the United States
is increasing at a rapid rate.® With continuing advances in
science, technology, and medicine, people in the United
States are living longer,” and can lead healthier and more
productive lives.® In 2003, twelve percent of the country’s
total population, or 35.9 million people, were age sixty-
five or older.” Of these 35.9 million people, 18.3 million
were between the ages of sixty-five and seventy-four,

12.9 million were between the ages of seventy-five and
eighty-four, and 4.7 million were age eighty-five and
older.!% In 2005, there were over one million people in the
United States over one hundred years old.!! In 2009, it
was estimated that the sixty-five or older population in
the United States consisted of thirty-nine million people.?
Between the years 1980 and 1990, the fastest growing age
group was eighty-five to ninety years old, and between
the years 1990 and 2000 the fastest growing age group
was ninety to ninety-five.!3

It is predicted that, by the year 2030, the number of
elderly will reach seventy-two million, or twenty percent
of the population of the United States.!* Another estimate
for the same year is that the number of elderly will reach
eighty-nine million, or twenty-five percent of the United
States population.!® Of the eighty-five million, nine mil-
lion will be over the age of eighty-five.'® By 2050, the
population of people sixty-five and older may increase to
eighty-nine million,'” and the population over eighty-five
may increase to ten percent of the total population in the
United States.!8

As the population of the United States grows
older, the elderly will begin to control a significant por-
tion of the nation’s wealth. In 2007, “people over fifty
control[led] seventy percent of the nation’s wealth”!® and
ninety-one percent of the nation’s net worth was in the
hands of families whose heads of household were over
forty. 2 It is estimated that over the next twenty years,
seventy-five million people in the United States will turn
sixty, which averages to “more than 10,000 people retiring
every day.”?! The majority of the nation’s net worth will
eventually be controlled by newly retired baby boomers.
Since the elderly hold such wealth, and are considered a
vulnerable group, they have become targets for people
who try to take that wealth. This situation is worsened
by diseases that make the elderly vulnerable to potential
financial abuse.

22
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Il. The Diseases of the Elderly: Dementia and
Alzheimer's

a. Dementia

As people live longer, the number of patients with
dementia continues to rise.”> Dementia refers to many
diseases of the brain where there is a “slow progressive
deterioration of cognitive ability and personality traits
and severe behavior changes.”?* More and more people
are developing dementia, and live with the condition for
a long time because of increased life expectancy and the
slow progression of the disease.?®

“[TThe number of individuals with dementia is
increasing rapidly, and individuals diagnosed with de-
mentia can expect to live for many years with gradually
decreasing cognitive functioning including diminishing
ability to respond to their environment.”?® Dementia can
cause the elderly to have impaired memories and judg-
ment, and difficulty communicating.?” The ability of the
elderly to make decisions that are well informed and ra-
tional is significantly limited.?

b. Alzheimer’s

Of the more than sixty causes of dementia, Alzheim-
er’s disease is the most common.? Alzheimer’s accounts
for somewhere between fifty and seventy percent of de-
mentia cases,® and mainly affects people over seventy.®!
Alzheimer’s disease “results in an irreversible, progres-
sive mental decline due to nerve cell degeneration in the
brain,”?? leading to “loss of cognitive functions as well
as behavioral disturbances.”?® Those with Alzheimer’s
experience memory impairment, but the disease will also
eventually destroy the person’s ability to reason, make
sound judgments, and communicate.? These individuals
degenerate over the course of months or years.?> While
the disease decreases life expectancy significantly, a per-
son with Alzheimer’s can live on average “five to eight
years after diagnosis, and the length of survival varies
from about three to twenty years.”% In the United States
there are about four million people who suffer from Al-
zheimer’s® and, “due to the aging of the baby boomers
and increased life expectancy in general, this number is
projected to increase to fourteen million by 2050.”38

There is a period of time prior to diagnosis where the
elderly, and the people around them, may not be aware
that they are suffering from the disease. At this point in
time, when the family may not know for certain that their
elderly family member needs help, the elderly person is
especially vulnerable to financial abuse.

lll. Why the Elderly Are Targets for Financial
Abuse

The financial exploitation of the elderly includes
“[t]heft, fraud...and use of undue influence as a lever to
gain control over an older person’s money or property.”
It has been estimated by the National Center on Elder

Abuse “that there are five million cases of financial elder
exploitation annually.”4 With their growing population
and increased life expectancy, the elderly have become
appealing targets for scam artists and con men.*! The
elderly also tend to be easily accessible.*? They are easy
to reach by phone or mail since they are often home for
most of the day. 3 Some elderly are homebound because
of a disability, creating a “captive audience” for telemar-
keters.** They also have more time to listen and welcome
visitors.®

The isolation of the elderly also contributes to the risk
of elder abuse, including financial abuse.*® The elderly
tend to be lonelier, which can make them more willing to
talk with strangers, even appreciating their company.?’
The elderly are also generally more courteous and will
not hang up on telemarketers.*® There is also the percep-
tion that the elderly are more trusting.*’ “Because the
elderly are members of a more trusting generation...they
are more likely to rely on the representations made by the
telemarketer, making it difficult for seniors to recognize
when they are being swindled.”*® Additionally, “many
older people do not see the danger in giving out personal
information, such as social security numbers, credit card
numbers, and even bank account numbers, over the
phone.”>!

Dementia also contributes to the perception that the
elderly are less aware of their surroundings and easier to
handle.” This perception has some merit. The gradual de-
crease in cognitive functioning caused by dementia limits
the elderly person’s ability to make informed and rational
decisions.” Elderly persons with dementia tend to be
even more susceptible to financial abuse during the early
stages of dementia, prior to diagnosis,> where they and
the people around them may not be aware of the disease.

There are several other reasons why scam artists
choose the elderly as targets.>® Businesses are very aware
of the increasing population of elderly and their desire to
grow their retirement investments and will “frequently
participate in the financial fleecing of the elderly.”>
The elderly “are [more] likely to have a ‘nest egg,” own
their homes, and/or have excellent credit.”” They are
less likely to report the fraud because they “fear losing
control of their money if they appear unable to care for
themselves,”%® “do not know to whom to report it, are too
ashamed at having been defrauded, or do not know they
have been defrauded.”® Most of these cases are unreport-
ed due to embarrassment by the elderly or their inability
to recognize that the theft has happened or is happen-
ing.%0 When the fraud is reported, the elderly “often make
poor witnesses, due to the effects of age on memory.”®!

While some states have criminalized financial abuse
of the elderly specifically, or rely on the general applica-
tion of statutes to proscribe the abuse,®? “the perpetra-
tors are seldom prosecuted due to problems of proof and
court delays,” or there are few incentives for prosecutors
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to pursue financial abuse cases.®® Additionally, “only a
small number of civil cases are brought in connection
with financial abuse.”®* The problem with bringing civil
cases is that the victims themselves must bring the suit.®®
However, victims do not receive the necessary guidance
to bring the suit, may be overwhelmed or embarrassed,
lack financial resources, or cannot face a long court
battle.%

The current environment is particularly dangerous
due to technological advances and deregulation of con-
sumer protection.”” For example, “[clJomputer, high-tech
databases, and other information systems make personal
data much more accessible to legitimate as well as illegiti-
mate businesses.”%

For the same reasons that the elderly are targets for
scam artists, they also tend to be attractive targets for
abuse by institutions that are considered reputable and
the professionals they employ.® Institutions may try to
take advantage of the elderly because of the perception
that they are more trusting, easier to handle, and have
assets.”” When financial elder abuse is done by an orga-
nized business it is known as “commercial elder abuse.””!
In those situations, the commercial abuser gains access to
assets by acting as a business, not by outright theft.”?

Most scams on the elderly by commercial abusers are
actually legal.”® “They are just poor financial deals.””* An
example of a poor financial deal is a credit card offer.”>
Many who take these offers see the credit card as easy
money.”® However, credit cards also have high interest
rates and fees that prevent the elderly from getting out of
debt.”” Credit card companies conduct studies to deter-
mine how best to exploit their customers’ cognitive biases
and errors.”® They design their products so that consum-
ers will take on credit that exceeds their ability to pay it
back.”

The elderly tend to suffer more than other groups
from these poor financial deals since “many have no ca-
pacity to rebound from financial setbacks” because they
are frequently retired, and may find it difficult to find a
job in order to recoup what they lost, or cannot work for
reasons such as a disability.® Elderly victims then face
a future without any savings to rely upon.?! This often
pushes the victims who have lost their savings to rely
on public programs for their housing and health care
needs.?? “Many elderly victims have had to cut back their
monthly expenditures as a result of fraud, and some have
had to take low-paying jobs to survive.”8

Not only are the elderly hurt financially, but their
dignity may be negatively impacted should their fam-
ily begin to take away freedoms.? Little can be done to
protect the elderly from financial harm, except to educate
them or remove some freedoms.?> Family members may
be reluctant to protect the elderly from financial abuse
because of the need to limit their elderly family mem-
ber’s independence to stop or prevent exploitation.8¢ It is

important to find a way to protect the elderly from these
financial deals while preserving their dignity.

IV. Telemarketing

Poor financial deals are frequently made over the
telephone between the elderly and telemarketers.?” Tele-
marketing is conducted to exchange payment for goods
or services by telephone and “involves more than one
telephone call by a telemarketer.”% While telemarketing
may have its benefits, it has been reported that over nine-
ty percent of adults in the United States have received
fraudulent offers from telemarketers.?’ Telemarketing is
a very large industry with a significant number of busi-
nesses engaging in the practice.”” An average household
receives more than nineteen calls annually.”!

The telemarketing business has grown significantly
over the years. Between 1994 and 1999, the telemarketing
industry grew from a $400 billion a year industry to over
$540 billion a year.”? During those same years, employ-
ment in the telemarketing industry grew by approxi-
mately two million people, from 3.5 million to nearly 5.5
million people.”® Between 1991 and 2002, the number of
calls increased from eighteen million calls per day to 104
million per day.”* By 2002, the telemarketing industry
generated approximately $668 billion and created 6 mil-
lion jobs.?> “[S]tudies [in 2004 showed] that on any given
day there [were] more than 300,000 solicitors working on
behalf of telemarketing companies to contact over eigh-
teen million people.”%

a. Telemarketing Fraud

The cost of telemarketing fraud to consumers in the
United States is “between $15 and $40 billion annually.”*”
This impacts all groups of people, making it a “national
problem.”?® The IRS also loses millions of dollars every
year in unreported illegal income.”® Additionally, the
economy suffers because there is less investment capital
to “finance legitimate business opportunities.”!%

b. Telemarketer Practices

It has been estimated by the American Association of
Retired Persons (AARP) that about ten percent of “tele-
marketing firms use fraudulent or deceptive sales tactics.”
101 Telemarketers prey on the weaknesses of people, in-
cluding the elderly, by winning their confidence.!® “A
sophisticated telemarketer can use his powers of persua-
sion to paint a ‘word picture’ in the mind of his client”
thereby increasing the “salesperson’s ability to convince
a purchaser to spend money on the fraudulent scam.”!%
A word picture is used to lead the consumer into making
an assumption about a product that is not true.!* These
tactics “play upon the client’s fears and emotions in ways
that would be difficult or impossible in a face-to-face
meeting.”1% Over the phone, the person being called can
only rely on the telemarketer’s voice, tone, and what he
or she is saying.!% At a face-to-face meeting a person can
look to facial expression and body language.'?”
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¢. Telemarketer Practices on the Elderly

Telemarketers are particularly dangerous for the
elderly and their tactics can have devastating effects.
This is not the only case “for those seeking to commit
fraud and identity theft” but also “for sellers of goods
and services and solicitors of charitable contributions.”!%
It has been reported by the AARP that more than half of
victims of telemarketing fraud are fifty years or older.!'?
“While Americans over fifty account for more than one
half of the telemarketing fraud victims, they only com-
prise twenty-two percent of the total population.”!!!

This group of consumers loses an estimated $14.8 billion
yearly to telemarketers. 112

108

V. The Do-Not-Call Registry

One way both state and federal governments have
fought telemarketing fraud and financial abuse is by
creating do-not-call registries. Before the implementa-
tion of the national Do-Not-Call Registry, fourteen states
had set up their own do-not-call lists, and “at least ten
more states [were] considering establishing state lists.”!13
While the state registries are similar to the federal reg-
istry, each state is different. The “do-not-call protection
typically establishes a list of consumer names telemarket-
ers must obtain before doing business in a state.”!* The
telemarketers cannot call the people who have placed
themselves on the list.!'> Some states required consumers
to pay a fee to register and telemarketers to pay larger fee
to obtain the list, which is maintained and updated by
a state agency.'® A significant number of state residents
took advantage of the “state no-call lists” to avoid the
hassle of adding themselves to individual telemarketer
no-call lists.!'” Under the company specific do-not-call
list system, consumers could request that they be re-
moved from that company’s telemarketing list after the
initial call.1!®

The national Do-Not-Call Registry was a culmina-
tion of “efforts to alleviate consumer frustration with
unwanted sales calls.”!!” Frustration was shown by the
significant increase in complaints over telemarketing
calls between 1998 and 2002.120

Other reasons for creating the Do-Not-Call Registry
included protecting consumer privacy and reducing abu-
sive and deceptive telemarketing practices.'?! Congress
“spoke of protecting the peace and quiet of the home
and preventing family dinners from being interrupted by
unwanted calls.”1?2 It was also believed that the original
company specific do-not-call lists “placed too heavy a
burden on consumers, who [were] forced to repeat their
request to be removed from a calling list to each indi-
vidual caller.”'?3 Telemarketers would also ignore “con-
sumer requests, and consumers had no way of verifying
their removal from the list.”!?* It was believed that a
“national registry would provide a more convenient one-
stop method for reducing unwanted calls....”1%

In January 2003, the Federal Trade Commission (FTC)
“promulgated its final, amended Telemarketing Sales
Rule [that] established[ed] the nationwide do-not-call reg-
istry and prohibit[ed] telemarketers from calling phone
numbers consumers listed on the registry.”126 The original
Telemarketing Sales Rule (TSR) was adopted August 16,
1995 and was created to help combat fraudulent telemar-
keting practices.!?” The original rule required telemarket-
ers to tell consumers “(1) the identity of the seller; (2) the
fact that the purpose of the call [was] to sell goods or ser-
vices; (3) the nature of the goods or services being offered;
and (4) in the case of prize promotions, that no purchase
or payment [was] necessary to win.”!28 In 2002, several
revisions to the TSR were proposed, including the cre-
ation of the national Do-Not-Call Registry,'? which later
become one of the amendments to the TSR.!%

The Do-Not-Call Registry was likely the most sig-
nificant amendment to the TSR.'*! Consumers could add
their phone numbers via telephone or the internet.!3> The
registry became very popular very quickly with more
than fifty million telephone numbers placed on the regis-
try within the first three months.!3* Once a phone number
is placed on the registry, telemarketers are required to
remove it from their phone lists.!** For the elderly spe-
cifically, the Do-Not-Call Registry serves the purpose of
protecting registered elderly persons from telemarketers
who are exploitative or promoting fraudulent schemes.'®
Since the only information that telemarketers receive is
the telephone numbers of the people registered!* the
elderly cannot be specifically targeted. Additionally, the
TSR gives the FTC the authority to “identify and prohib-
it...abusive telemarketing practices beyond the specified
practices that implicate privacy concerns.”'*” Such prac-
tices would include threats, intimidation, or the intent to
harass or oppress the called party.!®

a. The Shortcomings

While the Do-Not-Call Registry does prevent a sig-
nificant number of telemarketing calls, which helps limit
abuse, it does have some shortcomings. For example,
charities seeking donations are exempt from the protec-
tions of the Do-Not-Call Registry.'* The Do-Not-Call
Registry was originally intended to regulate charitable
solicitations; however, it was decided that they would
be regulated using the company-specific approach.'4
Under the company-specific approach, consumers must
make a ““do-not-call’ request with every telemarketer that
calls.”1#! There were a couple of reasons for this exemp-
tion for charities. First, it was feared that the Do-Not-Call
Registry would hinder “the ability of charities to continue
their philanthropic mission.”14? Second, it was assumed
that charities did not need regulation to the same extent
as commercial callers.!*?

While it is important not to hinder a charity’s abil-
ity to raise money, there should be some changes in how
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the Do-Not-Call Registry is implemented so the elderly
can be better protected. The company-specific approach
is burdensome to the average consumer since there is no
way to verify that their names have been placed on the
list, and their requests to be placed on the list could sim-
ply be ignored.!#* Additionally, the consumer must keep
track of which charities contacted them and when they
called.'® This would be extremely burdensome for the
average consumer, but for an elderly person and especial-
ly one suffering from dementia, requesting each individ-
ual charity not to contact them, and keeping track of who
contacted them and when, would be nearly impossible.

VI. A Possible Solution: Opting-Out Rather Than
Opting-In

Currently the default rule is that telemarketers can
call people as long as they have not placed their number
on the Do-Not-Call Registry.!%® It has been suggested that
the Do-Not-Call Registry would better protect the elderly
if “the default rule [was shifted] from a ‘call list’ to a
do-not-call list for people over the age of sixty-five.”14
Under this rule, once a person turns sixty-five, he cannot
be solicited by phone or mail unless he opts-in to be solic-
ited.!*8 This “ban would switch the [current] presumption
that people want to be called unless they [have] asked to
be placed on a do-not-call list.”14

The default rule matters a great deal when determin-
ing what a person’s choices will be.’ In an online study
on default rules and organ donation, it was found that
when the subjects had to opt-out, they were significantly
more likely to be donors.!® When a person has to opt
into a program, he is less likely join the program.!>2 Thus,
if the default is that the person is already in the program
and has to opt-out, people are much more likely to re-
main in the program.!> Additionally, in the case of el-
derly with dementia, it is very unlikely that they will opt-
out of the Do-Not-Call Registry. Since dementia impairs
the memories of those who suffer from the disease,!* it
is unlikely that a person suffering from dementia would
remember that he or she has been placed on the Do-Not-
Call Registry and therefore, would not think to remove
himself or herself from it.

There are likely significantly fewer elderly people
registered with the Do-Not-Call Registry because of its
opt-in nature. 1% If the default was that persons aged
sixty-five and older were automatically placed on the list,
more elderly would be registered.'>® Other countries have
also developed their own versions of the Do-Not-Call
Registry. However, in those counties, as in the United
States, a person has to register to be placed on the list,
making them opt-in programs rather than opt-out pro-
grams.'”” Were any of these lists opt-out lists there would
likely be a decrease in financial abuse, especially if chari-
table solicitations were included.

a. Presumed Consent: Shifting Presumption

There have already been laws developed where a per-
son has to opt-out of a program rather than opt-in, such
as presumed consent laws with regard to organ dona-
tion.’8 In this type of law, known as a “shifting presump-
tion law,”!* instead of presuming no consent to organ
donation there would be a presumption of consent.!¢

Under the 2006 Uniform Anatomical Gift Act, coro-
ners or medical examiners have the authority to make
anatomical gifts, usually of corneal tissues and pituitary
glands, when the deceased individual or authorized per-
son did not make a gift and there is no known objection
by the family.!®! This presumption, that the gift is accept-
able, can be rebutted by the donor, prior to death, or the
family of the donor after death.!%? Family members can
rebut by simply objecting to the donation.!®® These laws
reduce the likelihood that a potential donor will be a
“passive bystander” as is the case when individuals need
to opt-in.!®* By making consent to organ donation the
presumption, the belief is that there will be an increase in
organ donations.!%

It is possible that a presumed consent law for the
Do-Not-Call Registry may have less impact than other
opt-out laws because there may be religious and other
concerns regarding one’s remains, and donors and fam-
ily members have an opportunity to refuse to donate.'®
The opportunity to refuse to donate would be similar to
giving the elderly placed on the Do-Not-Call Registry at
sixty-five the ability to opt-out.

Shifting the presumption of consent with regard to a
person’s placement on the Do-Not-Call Registry after the
age of sixty-five is not likely to bring out the same emo-
tional response as presumed consent for organ donation.
Therefore, people are less likely to protest being placed
on the Do-Not-Call Registry automatically after age
sixty-five.

b. Concerns Regarding Shifting Presumption and
the Do-Not-Call Registry

There may be First Amendment concerns to the auto-
matic placement of person over age sixty-five on the Do-
Not-Call Registry. In Mainstream Marketing Services, Inc.

v. Federal Communications Commission'®” the court found
that one of the reasons the Do-Not-Call Registry did not
violate the First Amendment was because it was “an opt-
in program that [placed] the choice of whether or not to
restrict commercial calls entirely in the hands of the con-
sumer.” 1% The primary issue in the case was “whether the
First Amendment prevent[ed] the government from estab-
lishing an opt-in telemarketing regulation that provide[d]
a mechanism for consumers to restrict commercial sales
calls but does not provide a similar mechanism to limit
charitable or political calls.”1%° The court held that the
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opt-in provision made the law narrowly tailored by not
“inhibit[ing] any speech directed at the home of a willing
listener.”170 Tt is possible that if the default rule was shift-
ed to an opt-out rule, even for a limited group of people,
the court may find that it violates the First Amendment.
However, because it is important to protect vulnerable
groups like the elderly who are particularly susceptible
to financial abuse, the court should not find that an opt-
out program limited to a particular group violates the
First Amendment.

The court in Mainstream used the three-part Central
Hudson test for First Amendment challenges to commercial
speech.”! First, a substantial interest must be asserted
by the government, which the proposed regulation is in-
tended to achieve.!”? Second, the regulation must directly
advance the government’s interest.!”? Third, the regula-
tion must be narrowly tailored to restrict as little speech
as necessary.!74

An opt-out program for persons sixty-five and older
would achieve the government interest of protecting the
elderly from financial abuse. This would directly advance
the interest because it would be created expressly for el-
derly persons. The regulation would be narrowly tailored
in that it would focus on specific groups of people and
anyone in that group can opt-out if he or she chooses to.
For these reasons, opt-out programs should be found to
pass the test for commercial speech and not violate the
First Amendment.\7>

C. Other Solutions

Since the court does not place a great deal of value
on the opt-in nature of the Do-Not-Call Registry, other
solutions must be considered. The current methods be-
ing used to protect the elderly from financial abuse only
come into effect after the abuse has taken place and rely
on the abuse being reported by the elderly person, fam-
ily members, or friends. Signs family members or friends
should look for are suspicious changes in finances and
accounts, bank withdrawals that are unusual, or loss
of property.!7¢ The suspected financial abuse can be re-
ported to an adult protective services agency or law en-
forcement by family members, friends, or elderly people
themselves.'””

Another way to prevent or stop financial abuse is
for family and friends to keep in contact with the elderly
person.'”® By maintaining communication, there is a de-
creased likelihood that there will be mistreatment and the
elderly person has a chance to express any problems he
may be experiencing.!”” Additionally, family and friends
should be aware of the possibility of financial abuse, and
they should “take note of what may be happening with
[their] older neighbors and acquaintances.”!8

The AARP suggests that if an elderly person or a
family member believes that they or their elderly fam-

ily member is a victim of financial abuse they should
contact the Eldercare Locator.!8! The Eldercare Locator
helps victims to identify “local programs and sources of
support” in their community.'®2 It was created with the
goal of “provid[ing] users with the information and re-
sources that will help older persons live independently
and safely in their homes and communities for as long

as possible.”18 This organization achieves this goal by
helping older adults, families and caregivers navigate the
“maze of services” and identify the trustworthy resources
in the older person’s geographic area.!8* Such programs
provide a defense against abuse by maintaining health,
well-being, and independence.'®

New York State helps the elderly maintain as much
of their independence as possible through Article 81 of
the Mental Hygiene Law (MHL).'% Under the MHL it is
recognized that the “needs of the persons with incapaci-
ties are diverse and complex as they are unique to the
individual.”!®” This law allows for the “least restrictive
form of intervention which assists [elderly persons] in
meeting their needs but...permits them to exercise the
independence and self-determination of which they are
capable.”188 This allows for the protection of the individ-
ual while preserving their rights.!® Personal or property
management is tailored to the needs of each individual.!®®
“By limiting the determination of incompetency to the
area where the individual cannot function—[e.g.,] fi-
nancial transactions—the court maximizes the patient’s
autonomy by allowing him to maintain control over other
aspects of his life....”!! The intended result is a “least re-
strictive form of intervention consistent with the person’s
functional level 12 and providing the guardian with only
the powers necessary to protect the incapacitated person
in the area of his life in which he needs protecting.!*> With
help, the financial well-being of the elderly can be pro-
tected while also protecing their dignity.

The FTC has also been combating telemarketing
fraud through their telemarketing sweeps. Operation
Tele-PHONEY!* was the “largest telemarketing sweep...
by the [FTC].”1% Under this operation, the FTC coordi-
nated with more than thirty law enforcement agencies at
the international, federal, state, and local levels to stop
consumers from being defrauded by unscrupulous tele-
marketers.!” Additionally, under Operation False Charity,
the FTC worked with forty-nine states to bring actions
against organizations and people who participated in
charitable solicitation fraud.!”

The FTC has also developed an education campaign
called “Who's Calling?”1%® This campaign educates con-
sumers on how to recognize phone fraud, and report it,
and encourages consumers to place their phone numbers
on the Do-Not-Call Registry.'” The FTC disseminates
the “Who’s Calling?” information through the internet
and provides people and organizations with brochures to
distribute.2%
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d. An Alternative Solution to Shifting Presumption

The educational information is not always received
by the elderly. Making sure that the elderly receive the
information is very important to preventing financial
elder abuse. In 1999, a bill was proposed in the Senate
called the “Telemarketing Fraud and Seniors Protection
Act.”?%1 The purpose of this bill was to protect senior citi-
zens from telemarketing fraud through the use of educa-
tion.?"2 The education program included informing senior
citizens of how often their demographic was the target
of telemarketing fraud, how telemarketing fraud works,
how to identify and report it, and how seniors can protect
themselves.?® The information would be disseminated
through public service announcements, a manual or pam-
phlet, the internet, and telephone.?** While this program
would be a step in the right direction this form of dis-
semination is easy for people to ignore or they may never
receive the information.

One way to be sure that seniors receive the informa-
tion and read it is to send it with a statement important
to financial planning. From October 1999, every year,
after workers and former workers turned twenty-five,
the Social Security Administration (SSA) used to send
out a Social Security statement in an automatic mail-
ing.2% One of the reasons the SSA did this was to aid in
financial planning.2® However, due to budget cuts the
SSA discontinued this practice in 2011.27 In early 2012,
the SSA resumed sending statements to people age sixty
and older.?®® Additionally, the SSA has developed a way
for everyone aged eighteen and older to check their state-
ments online.?” Included in these statements is a person’s
earnings record, an estimate of how much he will receive
after retiring, how much he would receive should he be-
come disabled, and how much the person’s family would
receive should he die in the coming year.?!°

In order to educate people about the financial abuse
they could face as elderly persons, the SSA should also
provide information about the dangers of financial abuse
and how much more susceptible people can become to
such abuse in the years after retirement. This information
would help people avoid becoming targets of financial
abuse.

In addition to the information about the dangers
elderly people face, a form should be provided giving
people the option to be automatically placed on the Do-
Not-Call Registry once they reach the age of sixty-five.
This form should be provided with the automatic SSA
mailing. For persons age fifty-nine and under, who will
not be receiving the SSA mailing, the form should be
included with the online statement the SSA provides for
persons in this age group. By giving the option, the opt-in
nature of the Do-Not-Call Registry would be maintained
because people would still be choosing to be placed on
the registry, rather than placement being automatic at a
certain age. People would also have the ability to plan
and protect themselves against the fraudulent and abu-

sive solicitations they may receive while they are younger
and in less danger of suffering from dementia.?!! People
should also be provided with the additional option of
including charities on the list of organizations that cannot
call, so the person would not receive any telephone solici-
tations after the age of sixty-five.?12

VIl. Conclusion

The elderly are living longer and so are more likely to
develop some form of dementia, putting them at risk for
financial abuse. Shifting the default rule from an opt-in to
an opt-out for the elderly with regard to the Do-Not-Call
Registry would help to decrease financial abuse. Financial
abuse is especially harmful to the elderly. They are at risk
of losing their life savings, and also their autonomy:.

As an alternative, the population should be educated
prior to age sixty-five about the Do-Not-Call Registry and
the dangers the elderly face from telemarketers. Then
people not already registered would be able to decide
whether they want to be placed on the Do-Not-Call Reg-
istry at age sixty-five. People would be informed in ad-
vance that there are financial dangers they could face as
elderly persons and the possibility that they could suffer
from dementia and the greater danger that poses. People
would then be able to plan for these possibilities if they
are given the option of whether they would like to be
placed on the Do-Not-Call Registry at age sixty-five. This
approach would maintain the opt-in aspect while allow-
ing people to plan on how to best protect themselves from
financial abuse.
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Redefining the Valuation Methods of Modern Day

Hospital Care
By Craig B. Garner

Abstract

This article discusses the report published last year
by the Joint Commission (“Improving America’s Hos-
pitals”) that seeks to showcase the achievements of
hospitals identified as “Top Performers on Key Quality
Measures.” The Joint Commission’s report also provides
a comprehensive analysis on the ways in which those
hospitals accredited by the organization fared for all qual-
ity measures. This article focuses on specific care mea-
sures set forth in the report (heart attack care, pneumonia,
and one surgical example), and compares these historical
trends with the appropriate Medicare reimbursement
data for the same time period.

While it comes as no surprise that hospital reim-
bursements do not share the same trajectory as Joint
Commission quality standards, the contradictory manner
in which health care regulations reward annual improve-
ment by reducing reimbursements speaks volumes about
a system not just in transition, but in a state of confusion.
Mindful of the value based purchasing modifications
to the Medicare program in effect as of October 1, 2012,
this article suggests that now is an appropriate time to
take stock in the collections of data we have amassed as
a means to understand and refine the delicate infrastruc-
ture of our nation’s health care system, with a specific
eye toward the ways in which value is assessed and
rewarded. As the nation transitions toward a reimburse-
ment policy dictated by performance measures rather
than cost, our focus should also be directed toward creat-
ing a self-sustaining system that improves the delivery of
health care throughout the nation and is fair to both the
individuals and institutions that participate therein.

Redefining the Valuation Methods of Modern
Day Hospital Care

Due to the sensitive nature of the industry it services,
the American hospital must rightfully operate under
copious federal and state regulations, in addition to vol-
umes of rules and ordinances established by separate,
non-governmental entities. Though policing policies such
as accreditation, certification and periodic review come
from a variety of both public and private sources, the
goal is generally consistent: develop uniform standards to
ensure that hospitals in the U.S. operate at an acceptable
safety level while delivering quality patient care.

The Many Paths to Accreditation

Though its primary function is without question
the delivery of accurate and effective medical treatment,
health care is also big business.! In an attempt to promote

constant vigilance among America’s hospitals, any one
institution may be subject to accreditation review at any
time from private, non-governmental organizations such
as the Joint Commission,? the Healthcare Facilities Accred-
itation Program (HFAP),? Accreditation Commission for
Health Care (ACHC),* Community Health Accreditation
Program (CHAP),> the Compliance Team, Inc.,® Health-
care Quality Association on Accreditation (HQAA),” or
DNV Healthcare, Inc. (DNV),8 among others.”

“While it comes as no surprise that
hospital reimbursements do not share

the same trajectory as Joint Commission
quality standards, the contradictory
manner in which health care requlations
reward annual improvement by reducing
reimbursements speaks volumes about a
system not just in transition, but in a state
of confusion.”

By and large, each private entity governs through
its own set of rules. For example, the Joint Commission
surveys hospitals by following more than 276 standards
and reviewing 1,612 elements of performance. HFAP does
largely the same thing pursuant to its 1,100 or more indi-
vidual standards. Focusing on home medical equipment
as well as durable medical equipment, prosthetics, orthot-
ics and supplies (“DMEPOS”), HQAA has developed a
review process consistent with federal standards.!®

Hospital Accreditation and the Joint Commission

Should a hospital wish to treat Medicare beneficiaries
(with the expectation of payment), it must first enter into
a provider agreement with Medicare. As a condition prec-
edent to such participation, hospitals must meet certain
requirements established by the Social Security Act'! or
imposed by the Secretary of the Department of Health
and Human Services (HHS), more commonly referred to
as “conditions of participation” (CoPs).'? Hospitals can
satisfy this statutory requirement by certification through
a state agency, or alternatively the provider can seek “ac-
creditation by an approved national accreditation organi-
zation that all applicable Medicare conditions are met or
exceeded.”!® The federal government recognizes the Joint
Commission—as well as certain other organizations that
have been confirmed as capable of providing appropriate
oversight—as a national accreditation program for hospi-
tals participating in Medicare or Medicaid.'
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Formed December 15, 1951, as an independent, non-
profit entity, the Joint Commission (known until 2007
as the Joint Commission on Accreditation of Healthcare
Organizations) began as a collaboration between the
American College of Physicians, the American Hospital
Association, the American Medical Association, the Ca-
nadian Medical Association, and the American College
of Surgeons.!® The Joint Commission started its process
of administering hospital accreditations in January 1953,
evolving over the years from a one-page set of require-
ments in 1919 (known as “The Minimum Standard”) to
a 152-page manual for standards in 1970 (known as the
1970 Accreditation Manual for Hospitals)'® to the approxi-
mately 500-page manual that exists today."”

The Joint Commission provides the following mis-
sion statement for the organizations with which it part-
ners: “To continuously improve health care for the public,
in collaboration with other stakeholders, by evaluating
health care organizations and inspiring them to excel in
providing safe and effective care of the highest quality
and value.”'® As with all acute care hospital accreditation
entities,!” the Joint Commission must confirm that these
providers meet specific and extensive criteria set forth by
the federal government.?’

As part of the rigorous set of standards reviewed
in any hospital survey, the Joint Commission integrates
performance measures in hospital accreditation oversight
through its ORYX® initiative (a term unique to the Joint
Commission). First deployed by the Joint Commission in
1997, ORYX core measure data are among the key data
elements included in the Joint Commission’s focus on im-
provement.?! In its original form, ORYX had no industry
standard detailing the type or amount of data hospitals
should collect, and in fact more hospitals initially resisted
than participated in this approach. Today, however, this
institutionalized method for garnering information based
on quality measures is a federal requirement, and the
Joint Commission now accumulates data from hospitals
for approximately 60 different inpatient measures.??
Moreover, not only does the federal government penalize
hospitals for non-compliance, the 2010 Patient Protection
and Affordable Care Act (PPACA)? may soon emphasize
quality and performance as the core foundation of health
care’s future reimbursement structure.?*

In November 2010, the Joint Commission outlined a
five-year plan to continue its monitoring of the changing
health care climate as the organization addresses areas for
improvement:

e Refinement of the process for
electronic receipt of high quality
standardized performance measure
data that cover all aspects of care
delivery within and across the various
types of health care organizations
(e.g., hospitals, long term care, home

care, etc.). Approaches to refining this
process will include exploration of the
potential to expand the capability of
the electronic health record to capture
measured data as a byproduct of the
health care delivery process.

¢ Expansion of the scope of measure
sets available for selection by health
care organizations. This includes
increasing the complement of measure
sets for hospitals to provide a broader
menu for measure selection....

¢ Creation of sophisticated applications
of measurement data use for
accreditation, accountability and
public reporting purposes.

e Coordination of data demands and
prioritization of critical measurement
areas by the various public and
private sector entities to minimize
data collection burden and eliminate
redundancies for health care
organizations, while maximizing the
consistency and usefulness of the data.
Coordination activities will focus on
the amalgamation of data demands by
large national entities including CMS,
the QIOs, NQF, AHRQ, IOM and
others.

e Continued, proactive support for
the leadership role of the National
Quality Forum in the identification
of national measurement objectives
and the establishment of a long-term
collaborative relationship.

e Continued proactive support for,
and participation in, the work of
the Hospital Quality Alliance, the
AQA, and their combined efforts to
harmonize these activities.?®

Contemporary Performance Standards in the
Context of Modern Health Care

Today, the Joint Commission requires hospitals to
collect and submit certain data that falls under its “core
measure sets,” including but not limited to heart attacks
and heart failure, pneumonia, and the Joint Commis-
sion’s Surgical Care Improvement Project. Last year, the
Joint Commission released its Annual Report on Quality
and Safety entitled Improving America’s Hospitals (the “Re-
port”) as a means to showcase the commendable achieve-
ments of hospitals identified by the Joint Commission as
“Top Performers on Key Quality Measures,” as well as
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to provide a comprehensive analysis on how those hos-
pitals accredited by the Joint Commission fared for all
measures.?®

Joint Commission accountability measures connect
evidence-based care with positive patient results. The
Joint Commission contends that implementation is more
effective when it relates to certain programs wherein the
public or even an outside regulatory agency holds the
provider accountable, similar to the proposed federal
regulations for value-based purchasing.?” The Joint Com-
mission has established four criteria in assessing the suc-
cess of these evidence-based examples, including:

Research: Strong scientific evidence
demonstrates that performing the
evidence-based care process improves
health outcome (either directly or by
reducing risk of adverse outcomes).

Proximity: Performing the care process
is closely connected to the patient
outcome; there are relatively few clinical
processes that occur after the one that

is measured and before the improved
outcome occurs.

Accuracy: The measure accurately
assesses whether or not the care process
has actually been provided. That is, the
measure should be capable of indicating
whether the process has been delivered
with sufficient effectiveness to make
improved outcomes likely.

No Adverse Effects: Implementing
the measure has little or no chance
of inducing unintended adverse
consequences.?

The tables in Appendix A summarize the Report in
three areas: (1) heart attack care accountability compos-
ite?”; (2) pneumonia care accountability composite®’; and
(3) joint replacement, just one example contained within
the surgical care accountability composite.*! These tables
show a steady increase in the care measure results (the
“Care Composite”) for each medical condition and surgi-
cal procedure.

When taken at face value in relation to the examples
set forth in Appendix A, it is difficult to find fault with
the Report and the ways in which hospitals have im-
proved the delivery of care in these areas.’? And yet,
while viewing these successes in the context of health
care in its totality does not in itself undercut the Report
and its significance as a means to gauge the effectiveness
of the accreditation process, it does portray somewhat of
a different image.

The United States spent an estimated $2.6 trillion on
national health in 2010 (17.6 percent of the U.S. GDP).®
Some estimates expect this figure to be as high as $4.64
trillion by 2020 (nearly 20% of the U.S. GDP).* Singling
out the nation’s biggest spender, trends in California
are of special concern as health care expenses continue
to grow steadily along with the state’s population, even
though California lost approximately 10% of its hospital
beds between 2002 and 2009.%

While few dispute the statistical information prov-
ing that we as a nation spend more on health care every
year, the nexus between health care spending and actual
revenue trends calls into question the sustainability of a
system that finds itself locked into a self-perpetuating
spending binge in its bid for survival.

A Comparison Between the Report and
Correlating Medicare DRGs

With respect to tables 1 and 2 in Appendix A (heart
attack care measure results), the Joint Commission’s Care
Composite was compared with the Medicare diagnostic
related groups (DRGs) information in 2006 and 2007 for
DRG numbers 127 (heart failure and shock) and 140 (an-
gina pectoris), and in 2008 and 2009 for MS-DRG numbers
291 (heart failure and shock with major complication/co-
morbidity (MCC), 292 (heart failure and shock with com-
plication/comorbidity (CC), 293 (heart failure and shock
without CC or MCC), and 311 (angina pectoris).*

The Medicare revenue percentage for each respective
DRG description was extracted from the DRG data relat-
ing to its annual revenue consistent with national data for
such acute care, divided by the number of patient days
for the same year. This data was taken from the Medicare
Provider Analysis and Review (MEDPAR) files, which
contain information pertaining to 100% of Medicare bene-
ficiaries using hospital inpatient services national data for
short stay, inpatient DRGs. From these figures, Appendix
A, Table 1 compares the Medicare revenue percentage for
heart failure and shock with the Report’s Care Compos-
ite in the area of heart attack care for years 2006 through
and including 2009.%” Appendix A, Table 2 compares the
Medicare revenue percentage for angina pectoris with the
Report’s Care Composite in the same area, and for the
same time frame (2006 to 2009).

A similar approach was employed to create Appendix
A, Table 3, comparing the Joint Commission’s Pneumonia
Care Composite with the appropriate DRGs. For 2006 and
2007, DRG numbers 89 (simple pneumonia and pleurisy
(18 years and older in age)) with CC), 90 (simple pneumo-
nia and pleurisy (18 years and older in age)) without CC,
and 91 (simple pneumonia and pleurisy (under 18 years
in age)) were used for the study, and for 2008 and 2009
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MS-DRG numbers 193 (simple pneumonia and pleurisy
with MCC), 194 (simple pneumonia and pleurisy with
CC), and 195 (simple pneumonia and pleurisy without
CC or MCC). The Medicare revenue percentage for each
respective DRG description was extracted from the DRG
data relating to its annual revenue consistent with na-
tional data for such acute care, divided by the number of
patient days for the same year. The source of the data is
also the MEDPAR files.?

“[F]uture congressional focus should be
directed toward creating a self-sustaining
system that improves the delivery of
health care throughout the nation

and is fair to both the individuals and
institutions that participate therein.”

Appendix A, Table 4 (addressing joint replacement, a
single example from the Report’s surgical care composite)
was created through a compilation of data from within
the Report (page 22, Table 6). Using information from
three separate line items—(1) “Antibiotics within 1 hour
of first cut—For hip joint replacement surgery,” (2) “Ap-
propriate Prophylactic Antibiotics—For hip joint replace-
ment surgery,” and (3) “Stopping Antibiotics within 24
hours—For hip joint replacement surgery,” Appendix A,
Table 4 represents the average. The Care Composite for
joint replacement was then compared with the appropri-
ate MS-DRGs numbers from 2008 and 2009, including
469 (major joint replacement or reattachment of lower
extremity with MCC) and 470 (major joint replacement
or reattachment of lower extremity without MCC).* The
Medicare revenue percentage for each respective MS-
DRG description was extracted from the MS-DRG data
relating to its annual revenue consistent with national
data for such acute care, divided by the number of pa-
tient days for the same year. The source of the data is also
the MEDPAR files.*

Conclusion

If our nation’s track record on health care fund-
ing since the inception of Medicare is any indication, it
should come as no surprise that hospital reimbursements
do not share the same trajectory as Joint Commission
quality standards. Indeed, factoring into the equation
additional variables such as annual inflation and a strug-
gling economy only serves to further distinguish the his-
torical paths of performance and payment.*! As Medicare
prepares for a massive shifting from cost to performance-
based reimbursement,*? a move likely followed in quick
succession by other payer groups, the contradictory
manner in which health care regulations reward annual
improvement by reducing reimbursements speaks vol-

umes about a system not just in transition, but in a state
of confusion.

To be certain, the evolution of the reimbursement
system has been shaped as much by innovation and ad-
vancements as it has by politics and a constantly chang-
ing definition of public interest. But in this age of tech-
nology, it may be prudent to take stock in the collections
of data we have amassed as a means to understand and
refine the delicate infrastructure of health care in the U.S.
Ultimately, future congressional focus should be directed
toward creating a self-sustaining system that improves
the delivery of health care throughout the nation and is
fair to both the individuals and institutions that partici-
pate therein. This hardly seems like an unreasonable place
to start.
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Appendix A, Table 1

Joint Commission Heart Attack Care Measure Results Compared with Medicare Revenue
for Heart Failure and Shock, 2006 to 2009

27.40%

97.8%

23.55%

2006 2007 2008 2009
© Care Composite O Medicare Revenue Percentage

Average Medicare Revenue Per Day for Select DRGs (combined)*

2006 2007 2008 2009
$1,101.90 $1,138.49 $1,066.52 | $1,170.16

*Years 2006 and 2007: DRG 127
Years 2008 and 2009: MS-DRGs 291, 292 and 293

Appendix A, Table 2

Joint Commission Heart Attack Care Measure Results Compared with Medicare Revenue
for Angina Pectoris, 2006-2009

22.29%
20.45%
97.8%
17.49%
O
94.4%
2006 2007 2008 2009
© Care Composite © Medicare Revenue Percentage

Average Medicare Revenue Per Day for Select DRGs (combined)*

2006 2007 2008 2009
$976.61 $997.35 $916.28 $933.87

*Years 2006 and 2007: DRG 140
Years 2008 and 2009: MS-DRGs 311
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Appendix A, Table 3

Joint Commission Pneumonia Care Measure Results Compared with Medicare Revenue
for Pneumonia and Pleurisy, 2006-2009

25.82%

93.7%

23.11%

87.4%

2006 2007 2008 2009
© Care Composite © Medicare Revenue Percentage

Average Medicare Revenue Per Day for Select DRGs (combined)*

2006 2007 2008 2009
$966.43 $1,001.54 $966.28 $1,068.81

*Years 2006 and 2007: DRG 89, 90 and 91
Years 2008 and 2009: MS-DRGs 193, 194 and 195

Appendix A, Table 4

Joint Commission Surgical Care Measure Results (Joint Replacement) Compared with Medicare Revenue
for Joint Replacement, 2008-2009

96.4%
22.13%
21.09%
94.0%
2008 2009
© Care Composite ©O Medicare Revenue Percentage

Average Medicare Revenue Per Day for Select DRGs (combined)*

2008 2009
$966.28 $1,068.81
*Years 2008 and 2009: MS-DRGs 469 and 470
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Appendix B

Hospitals in California (2002 to 2009)

380 38,000,000

a78 \ 36,000,000

85 — 34,000,000

353 32,000,000

340 30,000,000

2002 2003 2004 2005 2006 2007 2008 2009
© # of Hospitals in California B Population in California
No..of No. of ((Z)ahforma ° Change | Population o In.c rease Health Care % Increase
Hospitals ., 1% | 70 of Total . in .. . .
Year in Hospitals g i from in Ty T Spending in | in Spending
H 1 1 %% 1 1 k%%
California in U.S. U.S. 2002 | California from 2002 California from 2002

2002 383 4927 7.8% 0 34,595,700 0 $41,100,000,000 0
2003 370 4895 7.6% (13) 34,963,509 1.1% $44,400,000,000 7%
2004 361 4919 7.3% (22) 35,335,229 2.1% $48,800,000,000 16%
2005 357 4936 7.2% (32) 35,710,901 3.1% $52,000,000,000 21%
2006 357 4927 7.2% (26) 36,090,567 4.1% $53,000,000,000 22%
2007 355 4897 7.2% (28) 36,474,270 5.1% $57,900,000,000 29%
2008 352 5010 7.0% (31) 36,862,052 6.1% $63,200,000,000 35%
2009 343 5008 6.8% (40) 37,253,956 7.1% $62,200,000,000 34%

*Number of community hospitals only, which represent 85% of all hospitals according to American Hospital Association data for each year. Federal hos-
pitals, long-term care hospitals, psychiatric hospitals, and other similar institutions are not included.

**Numbers based on 2010 U.S. Census, 2000 U.S. Census, and estimates based on a comparison data from the years 2001 through 2009.

**#*U.S. Census Bureau’s annual survey of state and local government finances.
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The Health Law Section’s Comments Regarding Executive Compensation and
Administrative Expense Regulations

Editor’s Note—On July 12, 2012, the Health Law Section sent the following comments to state agencies that is-
sued proposed regulations limiting executive compensation and administrative expenses in agency procurements.
James W. Lytle, of Manatt Phelps, who chairs the Section’s Committee on Legislative Issues, was the principal au-

thor of the comments.
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Re: Limits on Executive Compensation and Administrative
Expense in Agency Procurements
I.D. No. HLT-22-12-00012-P

On behalf of the Health Law Section of the New York State Bar Association,
these comments are being submitted in response to the regulations issued by the
Department of Health to implement the provisions of Executive Order No. 38,
which seeks to limit executive compensation and to reduce administrative ex-
penses within entities that contract with the State of New York. The Health Law
Section includes over 1250 health law practitioners from all across New York
State, who devote all or a substantial portion of their practices to the representa-
tion of health care providers, consumers, and payors.

Our interest in the issues raised by these regulations is more than academic:
we are the ones called upon to advise our clients as to how to comply with the
myriad of federal and state regulatory requirements that pertain to health care
and related entities. If these or amended regulations are formally promulgated, it
is critically important that the rules be as clear, readily implementable and fair as
possible and we hope that our comments will help ensure that outcome.

We appreciate the concerns that led to the implementation of these regula-
tions. Even though detailed IRS requirements guide not-for-profit organizations
in the establishment of reasonable levels of compensation, notable examples have
been widely publicized of excessive compensation and other benefits bestowed
by entities that rely on state support. And, even though many sources of funding
received by entities contracting with the State already strictly limit the use of these
funds for administrative purposes, particularly within the Medicaid program,
we appreciate that examples have been cited of entities that devoted too much of
their state funding to purposes other than program-related services.

We respectfully submit, however, that far more targeted and effective steps
might be taken to address these isolated issues than the promulgation of regula-
tions that potentially impact tens of thousands of entities that contract with one
or more of thirteen state agencies. We believe that the proposed regulations will
impose a much more substantial administrative and operational burden on enti-
ties that contract with the State than is acknowledged and will, at the same time,
prove to be extraordinarily complicated and costly to administer by the state
agencies charged with their enforcement—many of which, including the Depart-
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ment of Health, are already facing significant challenges in meeting their regulatory responsibilities within their
existing staff resources. The executive compensation regulations will, moreover, inevitably make it more difficult
to recruit and retain the talented executive leadership required to lead the complex health care organizations of
the 21st Century and will, as a result, potentially jeopardize the Administration’s initiatives to reform the State’s
health care system, which rely principally on the capacity of entities that contract with the State to enhance the
coordination and quality of health care services for New Yorkers.

After expanding upon some of these broader policy issues raised by the proposed regulations, our comments
address our concerns with a number of the specific regulatory provisions. Citations in parentheses are to the ap-
plicable sections of the proposed Department of Health regulations to which the comments refer.

Disproportionate impact on Medicaid-funded providers: The regulations propose to exempt entities whose
state funding or state authorized payments total less than thirty percent. (1002.2(d)(2)). While we can appreciate
the wisdom of not subjecting every contracting entity to these burdensome regulations, the effect of this exemp-
tion is to place the brunt of the impact of these regulations on safety-net providers that provide a substantial
amount of services to the most disadvantaged New Yorkers. As a result, those entities that provide care and ser-
vices primarily or exclusively to Medicaid recipients may have such limited “non-state” funding that they could
be effectively limited to a hard cap of $199,000 for executive compensation, subject only to whether a waiver may
be granted for “compelling circumstances”—while entities that primarily provide health care services to more
affluent New Yorkers would be largely free to ignore these regulations altogether. We fear that an unintended
consequence of these regulations may be to discourage some health care providers—particularly those hovering
around the thirty percent threshold—from providing care to Medicaid beneficiaries.

The need to recruit highly qualified and experienced leadership: The responsibility to administer modern
health care organizations has become increasingly complex and challenging, particularly in the era of Medicaid
Redesign and federal health care reform, which requires that health care entities recruit and retain experienced
and talented executive teams. Entities that have been called upon to deliver or coordinate care for millions of
Medicaid enrollees and oversee and manage the expenditure of billions of dollars of Medicaid funds need to be
able to recruit and retain experienced health care executives—and must, as a result, be able to compete for that
talent and pay what the market requires to recruit qualified health care executives. The quality of the fiscal and
operational leadership of the health care executive teams is not just a concern for the governing boards of these
health care organizations: given the daunting responsibilities now delegated by New York State to entities in the
health care system, including those borne by health plans and Health Homes now responsible for the coordina-
tion and management of care of several million New Yorkers, the State of New York may have the greatest stake
in the recruitment and retention of highly trained, experienced and competent executives of these organizations.

The uncertainty of the comparability analysis: Under certain circumstances, described below, the regulations
will allow covered providers to pay in excess of $199,000 if the salaries are deemed “comparable” to similarly
situated executives. Even if the compensation being paid to covered entities is actually comparable to similarly
situated executives, there is no guarantee that the “compensation survey identified or recognized by the depart-
ment and the director of the Division of the Budget” will accurately reflect the market for the specific health
care executives in question. At a time when recruitment and retention of key executive leadership is particularly
critical, the imposition of these new requirements leave health care organizations entirely unable to establish sal-
ary parameters, given the wide discretion that the State will exercise in its supervision of compensation and the
potential that the State may rely on compensation data that is not as relevant to the position being filled.

Additional burdens on entities whose administrative reimbursement is already strictly limited: Notwith-
standing the regulatory notice’s assurance that the regulation “will require limited additional information to be
reported,” we do not believe that will be the case, as we note in our more detailed comments below. Not only will
substantial information be necessary to try to demonstrate compliance with the executive compensation limita-
tions, covered providers will be required to present information about their own administrative and program
expenses—as well as those of related or affiliated entities—to comply with the cap on administrative expenses in
a manner that is likely to be quite different than is currently required, simply because the definitions proposed to
govern administrative and program expenses are not entirely consistent with other existing definitions for those
categories of expenses. Virtually all Medicaid-funded health care providers already are subject to limitations on
administrative expense, in any event, some of which are far less generous than the eventual fifteen percent cap on
those expenditures contained in these regulations. As a result, the only impact of the administrative expense com-
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ponent of the proposed regulations will be, ironically, to increase unreimbursed administrative expense, while
at the same time placing additional and unnecessary burdens on state agencies that must administer these new
requirements.

The absence of statutory authority for the regulations: We have serious doubts as to whether the Depart-
ment of Health has the requisite legal authority to promulgate these unprecedented regulatory requirements.
The purported statutory provisions from the Social Services and Public Health Laws cited in the Department of
Health’s regulatory notice for the promulgation of these regulations do not provide any explicit or even implicit
authority to the Department to limit executive compensation or administrative expenses in the fashion proposed
by the regulations. We also have significant doubts as to the authority of the Governor to promulgate an Execu-
tive Order, like Executive Order No. 38, in the absence of independent statutory or constitutional authority, see,
e.g., Rapp v. Carey, 44 N.Y.2d 157 (1978), particularly where, as in this case, the Executive sought but did not obtain
legislative enactment of the same compensation and administrative cost limitations.

Specific Comments on the Proposed Regulatory Provisions

Applicability of executive compensation and administrative expense regulations:

“Covered providers” are defined as those that receive at least $500,000 in state funding or state-authorized
payments for two years and whose total state funding amounts to at least thirty percent of their total in-state rev-
enues, which is calculated for entities with subsidiaries on a consolidated basis. (1002.2(d)). While any threshold
is inherently arbitrary, as noted above, the impact of this threshold could discourage entities from providing care
and services to indigent and disabled populations. In addition, the definition will most dramatically impact on
those entities, including Health Homes, managed care organizations, Managed Long Term Care plans, behavioral
health organizations, the proposed DISCOs for the developmentally disabled and similar entities, that have been
given the responsibility for coordinating care for persons enrolled in Medicaid.

“State funds” include funds appropriated pursuant to the state budget, but do not include lowest price procure-
ment contracts, capital expenses, awards to for-profit entities engaged in commercial/manufacturing activities,
policy development and research. (1002.2(1)). Again, while we appreciate any efforts made to narrow the scope of
regulations that we believe may be overly burdensome, these exemptions further underscore the arbitrary nature
of regulations that are clearly targeted at the health and human services sector.

“State authorized payments” include payments that are not state funds but that are disbursed on a state
agency’s approval to entities licensed to operate programs. (1002.2(k)). While we believe the intention of this defi-
nition may have been, at least in part, to clarify that Medicaid payments are, in their entirety (including any local
and federal share), subject to the regulation, the scope of the definition extends far beyond what we believe may
have been intended. Specifically, the definition would include “funds that are not State funds...but which are dis-
tributed...to a provider having a State license in New York State to operate the program for which such payments
are being made.” (Id.) By that definition, virtually every dollar received by a provider of health care services in
New York is covered, including Medicare payments, commercial insurance payments and payments made by
individual patients—since a health care provider cannot bill for services unless it has the requisite state license. As
a result, even health care providers that receive little if any Medicaid or other state funds would be fully subject
to these requirements, including the hard cap on executive compensation—a result which we do not believe was
actually intended.

The regulations also seek to extend themselves to “related entities.” The regulations define a “related entity”
(1002.2(i)) as an entity that: shares three or more officers, directors, trustees or employees with a covered provider;
where the entity appoints twenty-five percent of the governing body or employees of the covered provider or
vice versa; where the entity and the covered provider are subsidiaries owned or controlled by a common parent;
where the entity has an interest in the capital or profits of the covered provider or vice versa; or where the execu-
tive compensation or financial affairs of the related entity are substantially controlled by the covered provider, or
vice versa. The above definition is significantly different from the existing definition of a “related organization”
set forth in the Department’s regulations (see, e.g., 10 NYCRR § 451.229 and § 86-1.10), which mirrors the federal
Medicare definition of a “related organization.” See 42 CFR § 413.17. Medicare also requires providers to disclose
on cost reports all related organizations. Provider Reimbursement Manual -2 §140.
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We see no reason why the agency would propose an entirely new definition when a well-established defini-
tion already exists in the Department’s own regulations with which providers are familiar and which is easy for
the government to track since this information is already reported on many cost reports. Even absent this in-
consistency, in an increasingly complex health care environment, identifying what entities might fall within this
broad definition may prove to be very challenging.

In addition, the definition of “related entity” should be revised to make clear that a related entity that does
not receive any State funds or state authorized payments is not covered by the regulation. This is consistent
with section 1002.4(e). However, the clarification is important because section 1002.4(b) simply references related
entities rather than related entities that receive State funds. There are “covered providers” that have numerous
affiliates, none of whom receive State funds. This change is necessary so that these affiliates are not inadvertently
swept into the regulation even though they receive no State funds or State-authorized payments. There is no legal
or policy justification to require these entities—with which the State may not have any direct contractual, financial
or regulatory connection—to comply with these regulations.

Finally, the definition of “covered executive,” as drafted, sweeps in hundreds of employees at certain related
entities even if none or only a small part of the compensation of executives within those related entities is actu-
ally derived from New York funds or State-authorized payments. Executives at a related entity should only be
considered “covered executives” if (i) the related entity receives State funds or State-authorized payments from
a covered provider pursuant to a contract with the covered provider and (ii) more than 50% of the related entity
executive’s salary is derived from the state money.

Executive compensation cap:

To begin with, establishing a baseline cap of $199,000 for executive compensation (1002.4(a))—even acknowl-
edging the potential exceptions and waivers that may prove to be available—is simply unrealistic, given the
current market for highly trained and experienced health care executive leadership, particularly in the New York
City Metropolitan Region. A $199,000 salary cap, apparently premised on federal civil service pay schedules,
cannot reflect the wide variety of executive responsibilities and positions that will be subject to it. While we have
serious reservations about setting any arbitrary cap, were one to be established, it should be set at in line with cur-
rent market realities. One significant result of an unrealistically low threshold for executive compensation will be
to overburden the Department, which will have to review very many executive salaries that are above the capped
amount, either to determine whether the salary satisfies its “comparability” analysis or to consider whether a
waiver should be granted.

The regulations define “executive compensation” to include all forms of cash and noncash benefits, includ-
ing salary and wages, bonuses, dividends, and other financial benefits, such as vehicles, meals, housing, “per-
sonal and family educational benefits,” below market loans, travel, and entertainment. (1002.2(e)). The breadth
of the definition makes the $199,000 cap even more unrealistic, particularly for positions within those parts of the
State with the highest cost of living. In addition, while it excludes mandated benefits (Social Security, Worker’s
Compensation, unemployment and disability insurance), health insurance and pension contributions are only
excluded if the benefits are deemed to be “consistent with those provided to a covered provider’s non-covered
executive employees”(1002.2(e)—raising a whole additional set of complicated issues for covered providers and
state agencies to dispute. A host of other issues are also likely to arise: for example, would the reimbursement of
continuing education expenses incurred by an executive be included as a “personal and family education benefit”
within the calculation of executive compensation, even if that continuing education was required by the State or
other licensing/accrediting organizations?

As noted, the regulation also applies to executives employed by “related entities” (as defined above) that
provide administrative or program services to covered providers, even if those entities do not directly receive
state support—and presumably even if the executives in those related entities only devote some of their time to
the management of the covered provider. Even more problematic, the regulation would seek to extend the com-
pensation cap to “subcontractors and agents of covered providers,” at least when they are also “related entities.”
It is not clear why any reference is necessary or appropriate to “subcontractors and agents” since related entities
are already subject to the regulations. We would suggest that, as long as the related entity definition is clarified
and narrowed, that the references to subcontractors and agents should be deleted.
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Further, while some effort is made to exclude compensation paid to covered executives for program services
rendered by executives that are outside of their “managerial or policy-making duties” (1002.4(c)), this commend-
able exclusion only again adds to the complexity of applying and enforcing these regulations to an enormously
varied set of organizations that may employ their executives in a wide variety of ways—particularly in smaller
health and human services organizations where the distinction between administrative and program responsibili-
ties may be particularly hard to discern.

The cap strictly limits covered providers and related entities from using State funds or state-authorized pay-
ments (referred to below as “state funding”) to pay executives in excess of $199,000 (1002.4(a)): in effect, if an
entity receives exclusively state funding, the regulations impose a hard cap of $199,000, subject only to a highly
discretionary waiver, which is only granted under “compelling circumstances.” In discussions prior to the issu-
ance of the regulations, Executive Chamber staff contemplated a substantially higher “hard cap” on executive
compensation might be imposed on entities that substantially relied upon state funding and we would recom-
mend that a substantially higher amount be reconsidered.

Even more problematic is the extension of the executive compensation regulation to funds that are neither
state funds nor state-authorized payments. The regulation proposes to regulate compensation received by execu-
tives at covered providers and at related or subcontracting entities that may be derived in whole or in part from
funds that have absolutely no New York State connection and that are paid out of “not only State funds and State-
authorized payments but also any other sources of funding.” (1002.4(b)). We believe that seeking to regulate the
use of non-state funds, including potentially charitable contributions to the entity, in this fashion is beyond the
Department of Health’s or any other state agency’s legal authority.

The regulations purports to prohibit even non-state-funded executive compensation received by covered
providers in excess of $199,000 if:

e the compensation is greater than the 75th percentile of comparable executives at comparable providers in
comparable geographic areas, as established by a compensation survey recognized by the applicable state
agency and the Division of the Budget; or

e it was not reviewed and approved by the covered provider’s board (including at least two independent
directors); or if such review did not assess appropriate comparability data.

(1002.4(b))

The use of a 75th percentile test for gauging the compensation of employees is highly problematic and should
be reconsidered. First, by definition, one-quarter of executives within the comparable geographic and program
arena are automatically deemed to be excessively compensated, without any real evidence that these compensa-
tion levels are actually “excessive” by some objective standard. If the comparable executives are appropriately
defined, the effect of the percentile test will be, over time, to ratchet down compensation, as at least some number
(i.e., those without waivers) of the top quartile of executives face compensation reductions—which automatically
results in a lower 75th percentile threshold in each subsequent year. While the use of any percentile-driven ap-
proach is inherently arbitrary, a far higher percentile should be utilized if the goal is to target the true “outliers.”

Likewise, the use of a “compensation survey recognized by the applicable state agency and the Division of
the Budget” provides little comfort to entities that will have to rely upon the accuracy and applicability of an
unspecified salary survey, which may or may not accurately reflect the nature of the organization or the specif-
ics of the executive position. Many non-profit health care entities utilize highly specific salary information, often
prepared by consultants that devote their attention exclusively to only specialized components of the health
care industry, which inform their compensation determinations. Covered providers should, at least in the first
instance, be permitted to submit the salary information on which they relied to make their compensation determi-
nations—which the enforcement/regulatory body could choose to reject if it appeared not to be a reasonable basis
for setting compensation.

While the second of the above requirements—relating to board oversight of the compensation process—mir-
rors already existing IRS guidelines for tax-exempt organizations, it substantially broadens the existing IRS
requirements to apply to any executive who receives more than $199,000, rather than just to the most highly com-
pensated executive team members within the organization. For some organizations, the governing body’s role
in evaluating compensation will extend to many more employees than are currently subject to the board review,
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thereby potentially lessening the quality or intensity of the compensation review process for the most highly com-
pensated employees.

From a practical perspective, the challenge of complying with these requirements is best illustrated by how
these rules will actually impact upon the recruitment of executive leadership. Assume, for example, that a cov-
ered provider is creating a new executive position—perhaps one devoted to the emerging challenges of compli-
ance or quality assurance or health information technology—for which the salary ranges that might be deemed
to be acceptable to state agencies cannot possibly be known in advance. How can a covered provider successfully
recruit highly qualified individuals to perform these key executive functions without knowing, in advance, if the
proposed salary might be deemed excessive by the State of New York?

The potential of receiving a waiver from these requirements provides little cause for comfort. The regula-
tions permit the applicable state agency and the Division of Budget to grant a waiver for good cause from the
compensation limits where the provider has “demonstrated compelling circumstances” to justify the waiver and
provided adequate documentation to support it. (1002,5(a)(3)). While some of the factors are specified—including
comparability data from other comparable providers, whether the provider could provide the same quality and
availability of services without exceeding the compensation limit, the nature, size and complexity of the provider
and whether an appropriate process was followed in making the compensation decision—the regulations allow
the agencies to consider any other factors “deemed relevant” by the enforcement agencies. (1002.5(a)(2)). While
reconsideration of a waiver denial may be requested, “any vouchers submitted by the applicant for payment”
shall be deemed incomplete while the reconsideration is under way (1002.5(c)—which would appear to place in
jeopardy all funds being received by the covered provider and not just those that relate to the challenged execu-
tive compensation. The regulations further specify that the decision by the state agency and the Division of the
Budget on the reconsideration shall be final—albeit presumably then subject to an Article 78 proceeding based on
“abuse of discretion” or other similarly limited grounds. (1002.5(c)(4)).

In addition, covered providers will have a difficult time complying with the waiver request time frames,
particularly when hiring new executives. The waiver application must be submitted 60 days prior to the report-
ing period or “at least 60 days prior to the date of the contract or its renewal or extension, whichever is sooner.”
(1002.5(a)(1)) Does this mean that covered entities will have to defer hiring someone for at least 60 days or run the
risk that the waiver is denied and the salary offer cannot be honored? Waivers are, moreover, time-limited, subject
to revocation “in the discretion of the department” and automatically revoked if the executive’s compensation
increases by more than five percent—leaving no “waivered” executive with any confidence that the terms of his
or her compensation will be remotely assured or predictable. Once granted, there should be some comfort that
the waiver provides more sustained protection for the affected individual. Provisions should also be included
to maintain the confidentiality of the waiver request and any action taken on the request by the State, consistent
with already existing protections contained within the State’s Personal Privacy Protection Law (Article 6-A of the
Public Officers Law).

Finally, for entities that receive funding from more than one State agency, the regulations do not clarify
whether the entity must seek waivers from each of those State agencies—and risk inconsistent results—or wheth-
er the entity may seek a waiver from one of its funding State agencies and know that the waiver, if granted, will
be honored by the others. Provisions should be included to address this issue.

The waiver process, in sum, places the covered provider in the position of having to request permission—on
a continuing basis—from its regulatory agency for its compensation decisions and grants substantial discretion
to the regulatory agency to grant or withhold that permission based on specified and unspecified factors. The po-
tential that this discretion could be abused by the regulatory agency is substantial: the prospect that a regulatory
agency might even use this authority inappropriately to punish or reward covered providers cannot be entirely
ruled out.

Limits on Administrative Expenses:

The definition of “administrative expenses” includes “legal services not directly attributable to program
services.” (1002.2(a)(1)(ii). While it may seem like special pleading for the Health Law Section to raise this issue, it
will be extremely difficult for a health care provider to determine which legal services are “directly attributable”
to program services and which are more properly considered “administrative.” In addition, telephones, comput-
ers, dues, licenses, permits, insurance premiums and audit services are all included within administrative expens-
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es—some of which involve expenditures that clearly have a direct impact on program. In the current health care
environment, for example, reliance on state of the art information technology has become an essential component
of the delivery of high quality health care services and those related expenses should certainly be considered
within program services. On the other hand, we should note that the inclusion of direct program supervisors and
quality assurance staff within “program services” was a welcome inclusion. (1002.2(h)(1)(ii)).

i

Overall, the definitions of “covered operating expenses,” “administrative expenses,” and “program services
expenses” are not unreasonable attempts to define these broad cost and expense categories (subject to the con-
cerns noted above)—but they are not necessarily consistent with the Medicaid and Medicare cost reporting re-
quirements for various categories of health care entities. As a result, at a minimum, the new definitions contained
within the regulations will inevitably impose substantially greater reporting and compliance costs on covered
providers than the regulatory notice contemplates.

The regulations also contemplate that the administrative expense cap applies to subcontractors and agents of
covered providers that are related to the provider, as noted above. (1002.3(h)). In some instances, all of the tasks
performed by the subcontractor may be administrative in nature: it is not altogether clear how the limitations
on administrative expense would apply to a subcontractor that is solely responsible for administrative services.
While the regulations address how covered providers will be required to aggregate state funds from multiple
programs or funding streams in the calculation of the administrative service cap (1002.3(d)), the complications
created by multiple programs and multiple funding streams, each with their own definitions of administrative
and program expenses, cannot be overstated, particularly for smaller covered providers.

The regulations also note that. if a more stringent limitation on administrative expenses exists, that standard
applies. (1002.3(e)). This provision implicitly acknowledges that many screens, caps or other limitations on ad-
ministrative expense have long existed in many Medicaid or other state-funded programs—some of which are far
more stringent than these regulations. The widespread existence of these already existing limitations on adminis-
trative expense reimbursement seriously calls into question why this new regulation is necessary.

As with the executive compensation limitations, a waiver process exists by which the applicable state agency
and the Division of the Budget may waive the application of the administrative expense cap for good cause and
where there are “compelling circumstances” that warrant the waiver. (1002.5(b)(3)). As with the compensation
cap, the amount of discretion accorded to the Department and the Division is potentially subject to abuse. Waiv-
ers must be sought sixty days prior to the commencement of the contract or within thirty days of any “unusual
and unforeseen circumstance” that justifies the waiver (1002.5(b)(1))—time frames that may not be reasonable or
realistic for covered providers that may be unable even to ascertain whether they even need a waiver before the
cost reporting period has concluded.

As with executive compensation waiver requests, the provider is entitled to written notice if the waiver is
being denied and may, within thirty days, request reconsideration—during which time, “any vouchers submitted
by the applicant for payment” shall be deemed incomplete (1002.5(c)(2)), an exceedingly harsh penalty to be im-
posed even before the waiver reconsideration has been concluded. As with the other waivers, the decision by the
state agency and the Division of the Budget on the reconsideration will be final—and no administrative hearing
or other due process protections are accorded to the covered provider.

Reporting Requirements:

The regulations provide that the relevant state agencies will specify disclosure forms to be completed by
contracting entities for each reporting period and contractors will be required to submit those reports or risk that
their contracts or agreements will be terminated or not renewed. (1002.6(c)). While the regulatory notice issued
by the Department assures covered providers that only “limited additional information” will have to be reported,
much of the necessary information, as noted above, is not already reported in a format that would provide the De-
partment with the information it needs to enforce these regulations. Although the regulatory notice further stipu-
lates that the costs of complying with the rule will be “minimal, as most, if not all, of the information that must
be reported by such providers is already gathered or reported for other purposes” (1002.6(c)), both the premise
and conclusion of that statement are without any factual basis. We have every reason to believe that the reporting
obligations will themselves impose a very substantial burden on covered providers, precisely because they are not
entirely consistent with existing reporting obligations, and will thereby only succeed in increasing administrative
costs.
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Penalties/Enforcement:

We are, finally, concerned over the lack of due process accorded to a covered provider who is alleged to be in
violation of these requirements. The waiver process, described above, does not provide the covered provider with
sufficient opportunities to contest the waiver denial and, even when more definitive action is taken by the Depart-
ment, the covered provider is not accorded even minimal due process rights.

If the State agency believes that a provider is not in compliance with these requirements, notice would be
given to the provider, which would be given only fifteen days to demonstrate its compliance with the require-
ments. Once the notice of non-compliance becomes final, the provider would be given the opportunity to submit a
corrective action plan, again in only 15 days, which the state agency would have thirty days to approve or request
clarification or alteration. Once approved, the corrective action plan would have to be implemented within a six
month period. (1002.7(a) and (b)). If the provider is not in compliance and/or has not implemented the corrective
action plan, the relevant state agency will provide notice to the provider of the non-compliance and may take one
of the following actions:

¢ Permit some modification of the corrective action plan or provide more time for implementation; or

¢ Issue a final determination of non-compliance and impose appropriate sanctions, which may include:
— Redirection of state funds to provide program services;
- Suspension, modification, limitation or revocation of the provider’s license;

— Suspension, modification or termination of contracts or agreements with the non-compliant provider;
and, tellingly,

— Any other lawful actions or penalties that may be deemed appropriate (emphasis added).
(1002.7(d)(2)(d)).

Although the covered provider would have, within ten days of a final notice of non-compliance and notice of
proposed sanctions, the opportunity to request an administrative appeal, the covered provider would have only
ten days to generate a detailed explanation of the factual and legal basis for the provider’s challenge. The cov-
ered provider would not, even more importantly, have the right to an administrative hearing, but would only be
entitled to an administrative review of the written materials that are part of the record. (1002.7(e)).

The lack of sufficient time accorded to a provider to challenge the agency’s determinations and to take other
steps to protect its rights subjects especially the least sophisticated and resourced providers to the whims of state
agency action. The absence of the right to a formal hearing deprives providers of an important right to be heard
and to confront the evidence against them: although the regulations contemplate that a right to a hearing might,
at least in some circumstances, independently exist (e.g., if the State seeks to revoke the provider’s license), the
failure to provide a covered provider with a formal administrative process to challenge what could prove to be
very severe adverse determinations may render the regulations constitutionally infirm.

We appreciate the opportunity to comment on these regulations and would be happy to provide additional
information relating to these comments if that would prove helpful to your consideration. If any significant
changes are made to the proposed regulations, we would strongly urge the Department to republish the revised
regulations and initiate another comment period to ensure that there is a full opportunity to comment upon this
potentially significant regulatory proposal.

New York State Bar Association
Health Law Section

72

NYSBA Health Law Journal | Summer/Fall 2012 | Vol. 17 | No. 3




NEW>

What's Happening in the Section

Upcoming Events

® Fall Section Meeting: Health Care Reform. The Sec-
tion’s Fall Meeting will be held on October 26 °

Jewish Health System and Jule Switzer, General
Counsel Westchester Medical Center .

“Health Information Exchanges & Electronic Health

at the Bar Center in Albany, with a program on
Health Care Reform. The speakers will include:

— Jason Helgerson, Deputy Commissioner, Of-
fice of Health Insurance Programs and New
York State Medicaid Director;

— Assemblyman Richard Gottfried, Chair of the
NY State Assembly Health Committee;

— Lisa Sbrana, Counsel to the New York Health

Record Systems.” On September 20, at the Bar
Center in Albany, the Section held a conference on
Health Information Exchanges & Electronic Health
Records. Speakers from government and private
practice addressed, among other topics, regional
health information organizations, cloud-based elec-
tronic Health records systems, vendor legal issues;
health information technology assessments in the
CON process.

Benefit Exchange;

— Jeremy Creelan, Special Counsel Public Integ- Recent Supraspintaus Topics

rity & Ethics Reform for the N.Y. Governor’s
Office; * Medical debt load busting budgets - Times Union

— Harold Iselin, Greenberg Traurig;

(See http://nysbar.com/blogs/healthlaw)

¢ New Medicaid Inspector General Supports Less

—  James Lytle, Manatt Phelps; ‘Adversarial” Audits - NYTimes.com

— Elisabeth Benjamin, Chair, Health Care for All
New York. e Study: Untrained Medical Interpreters Cause More

® “HITECH for Lawyers.” This program on the Health “Clinically Significant” Errors
Information Technology for Economic and Clini-
cal Health (HITECH) Act is scheduled for Dec. 7.
Program Chair: Raul A. Tabora, Jr. of Ruffo Tabora
Mainello & McKay, P.C., Albany

¢ Times Examines Effect of Peninsula’s Closure

* “I-STOP” Legislation passes both houses

* KHN/USA Today: GNYHA Members May Ask for
Medicare Money Back if Mandate is Eliminated

from ACA
Recent Events * Doctors May Prescribe Apps to Patients for Disease
* “The Sunshine Act and the Final Rule on Conflicts Management
of Interest in Research: Issues, Implementation and  DOH’s “Get-Tough Approach” to Medicaid Man-
Compliance Implications.” The program, held in aged Care Plans

NYC on April 4, was chaired by Tracy E. Miller of

Cadwalader, Wickersham & Taft. * More than $2 Million Awarded to New York State

Health Care Providers to Address Doctor Shortages
¢ “Key Issues for Health Care Providers: In-House

Counsels’ Perspective,” held in NYC on June 11,
was co-chaired by Reginald Bullock, Senior As-
sociate General Counsel, North Shore-Long Island

Further information about upcoming programs is always available at
www.nysba.org/health. Just click on “Events.”

NYSBA Health Law Journal | Summer/Fall 2012 | Vol. 17 | No. 3 73



Your key to professional success...

A wealth of practical resources at www.nysba.org

e Downloadable Forms

organized into common The Health Law Journal is also
praciice srees available online

* Free legal research from

Loislaw.com
* Comprehensive practice {iThi NEW YORK STATE BAR ASSOCIATION

management tools nvsna Serving the legal profession and the community since 1876

- NEVSERLOGM N scarch B~ BT A

e Forums/listserves for e | EE @ REcomming

SeCtIons and commlttees Health Law Journal

- o — AR thes . ;

e Ethics Opinions iy Y56 — o

from 1964 - present

e NYSBA Reports — the
substantive work of the
Association

Inside the Current issue Past Issues
(Spring 202) Section Members Only)

¢ Legislative information
with timely news feeds

e Online career services for
job seekers and employers

e Learn more about the
Lawyers Assistance

Program at www.nysba. Go to www.nysba.org/HealthLawJournal

org/lap to access:
e Past Issues (1996-present) of the Health Law
Journal*
e Health Law Journal Searchable Index
The practical tools you (1996-present)
zeed' T;'e;es.‘l) uk';fes .yc;“: e Searchable articles from the Health Law
nzvmvan - Avariable rg Journal that include links to cites and statutes.

This service is provided by Loislaw and is an
exclusive Section member benefit*

Our members deserve *You must be a Health Law Section member and logged in

nothing less. to access. Need password assistance? Visit our Web site at
www.nysba.org/pwhelp. For questions or log-in help,
call (518) 463-3200.

For more information on these and many other resources go to www.nysba.org

74 NYSBA Health Law Journal | Summer/Fall 2012 | Vol. 17 | No. 3



Section Committees and Chairs

The Health Law Section encourages members to participate in its programs and to volunteer to serve on the Committees
listed below. Please contact the Section Officers (listed on page 100) or Committee Chairs for further information about
these Committees.

Institutional Providers
David A. Manko
Rivkin Radler LLP

926 RexCorp Plaza

E-Health and Information Systems
Raul A. Tabora Jr.

Ruffo Tabora Mainello & McKay PC
300 Great Oaks Boulevard, Suite 311

Mental Hygiene and Developmental
Disabilities

Hermes Fernandez

Bond, Schoeneck & King, PLLC

Albany, NY 12203
rtabora@ruffotabora.com

Ethical Issues in the Provision of
Health Care

Lawrence R. Faulkner

General Counsel and Director of
Quality Assurance

Arc of Westchester

265 Saw Mill River Road, 3rd Floor

Hawthorne, NY 10532
lIfaulkner@westchesterarc.org

Fraud, Abuse and Compliance
Melissa M. Zambri

Hiscock & Barclay LLP

80 State Street

Albany, NY 12207-2207
mzambri@hblaw.com

Robert A. Hussar
Manatt Phelps & Phillips
30 South Pearl Street
Albany, NY 12207
rhussar@manatt.com

Health Professionals

Barbara A. Ryan

Aaronson Rappaport Feinstein &
Deutsch, LLP

600 3rd Avenue, 6th FI.

New York, NY 10016
baryan@arfdlaw.com

Inhouse Counsel

Reginald Bullock Jr.

North Shore-Long Island Jewish
Health System

145 Community Drive

Great Neck, NY 11021
rbullock@nshs.edu

Uniondale, NY 11556-0926
david.manko@rivkin.com

Legislative Issues
James W. Lytle

9 Fernbank Ave.
Delmar, NY 12054
jlytle@manatt.com

Medical Research and
Biotechnology

Alexander C. Brownstein
Bioscience Communications
250 Hudson Street

New York, NY 10013
alex.brownstein@bioscicom.net

Samuel J. Servello

Moses & Singer LLP

405 Lexington Avenue, 12th Floor
New York, NY 10174-0002
sservello@mosessinger.com

Membership

Karen L. I. Gallinari

15 Wilcox Avenue
Yonkers, NY 10705
kgallina@montefiore.org

Hon. James F. Horan, ALJ

New York State Health Department

Bureau of Adjudication,
Riverview Center

150 Broadway, Suite 510
Albany, NY 12204-2719
jthO1@health.state.ny.us

111 Washington Avenue
Albany, NY 12210-2211
hfernandez@bsk.com

Carolyn Reinach Wolf

Abrams, Fensterman, Fensterman,
Eisman, Greenberg, Formato &
Einiger, LLP

1111 Marcus Avenue, Suite 107
Lake Success, NY 11042
cwolf@abramslaw.com

Publications and Web Page
Robert N. Swidler

St. Peter’s Health Partners
2212 Burdett Avenue

Troy, NY 12180
swidlerr@nehealth.com

Public Health

Julia C. Goings-Perrot

Tarshis Catania Liberth Mahon &
Milligram PLLC

1 Corwin Court

Newburgh, NY 12550
jgoings-perrot@tclmm.com

Reimbursement Issues
Ross P. Lanzafame

Harter Secrest & Emery LLP
1600 Bausch and Lomb Place
Rochester, NY 14604
rlanzafame@hselaw.com

Harold N. Iselin
Greenberg Traurig, LLP
54 State Street

Albany, NY 12207
iselinh@gtlaw.com

NYSBA Health Law Journal | Summer/Fall 2012 | Vol. 17 | No. 3



Publication and Editorial Policy HEALTH LAW JOURNAL

Persons interested in writing for this Journal are wel-
comed and encouraged to submit their articles for con- Editor )
sideration. Your ideas and comments about the Journal Robert N. Swidler

are appreciated as are letters to the editor. St. Peter’s Health Partners
2212 Burdett Avenue

Publication Policy: Troy, NY 12180

All articles should be submitted to: (51_8) 271-5027
swidlerr@nehealth.com

Robert N. Swidler

St. Peter’s Health Partners Section Officers

2212 Burdett Avenue Chair

Troy, NY 12180 Ellen V. Weissman

(518) 271-5027 Hodgson Russ LLP

140 Pearl Street, Suite 100
Buffalo, NY 14202-4040
eweissman@hodgsonruss.com

swidlerr@nehealth.com

Submitted articles must include a cover letter giving

permission for publication in this Journal. We will as- Chair-Elect
sume your submission is for the exclusive use of this Eathl$enkh|§|. Blk; rylf[e o Hossital
- : ew York Presbyterian Hospita
Journal unlgss you a'd.V1se to t}}e contrary in your letter. 525 East 68th Street, Room W-109
Authors will be notified only if articles are rejected. New York. NY 10021-4873
Authors are encouraged to include a brief biography kburke@nyp.org
with their submissions. . .
Vice-Chair
Editorial Policy: The articles in this Journal represent Margaret ). Davino
o . Kaufman Borgeest & Ryan LLP
the authors’ viewpoints and research and not that of 120 Broadway, 14th Floor
the Journal Editorial Staff or Section Officers. The accu- New York, NY 10271-1699
racy of the sources used and the cases cited in submis- mdavino@kbrlaw.com
sions is the responsibility of the author. Secretary
it Kenneth R. Larywon
Subscriptions Martin Clearwater & Bell LLP
This Journal is a benefit of membership in the Health 220 East 42nd St
Law Section of the New York State Bar Association. New York, NY 10017

. . Lo larywk@mcblaw.com
The Journal is available by subscription to non-attor-

neys, libraries and organizations. The subscription rate Trealsurer
for 2012 is $150.00. Send your request and check to Raul A. Tabora, Jr.

. L. Ruffo Tabora Mainello & McKay PC
Newsletter Dept., New York State Bar Association, One 300 Great Oaks Boulevard. Suite 311
Elk Street, Albany, NY 12207. Albany, NY 12203

rtabora@ruffotabora.com
Accommodations for Persons with Disabilities:

NYSBA welcomes participation by individuals with disabili-
ties. NYSBA is committed to complying with all applicable
laws that prohibit discrimination against individuals on the
basis of disability in the full and equal enjoyment of its goods,
services, programs, activities, facilities, privileges, advantag-
es, or accommodations. To request auxiliary aids or services
or if you have any questions regarding accessibility, please
contact the Bar Center at (518) 463-3200.

Copyright 2012 by the New York State Bar Association.
ISSN 1530-3926 ISSN 1933-8406 (online)

HeaLTH LAW SECTION

Visit us on the Web at WWW.NYSBA.ORG/HEALTH

76 NYSBA Health Law Journal | Summer/Fall 2012 | Vol. 17 | No. 3



NEW YORK STATE BAR ASSOCIATION

Legal Manual for
New York Physicians
Third Edition

Completely revised and updated for 2011, the

Third Edition of Legal Manual for New York Physicians,
includes new chapters on the Physician-Patient Privi-
lege, the Impact of Federal Health Care Reform on
Physicians and Electronic Records and Signatures for
the Health Care Provider and covers over 50 topics.

-

y Pari
N SOk
wGo<g

L

JE T e

This comprehensive text is a must-have for physi-
cians, attorneys representing physicians and anyone
involved in the medical field. The third edition of
Legal Manual for New York Physicians is co-pub-
lished by the New York State Bar Association and

the Medical Society of the State of New York.

Sy SAef oy N IOK

PRODUCT INFO AND PRICES
4132912011 1,130 pp. | softbound

Non-Members $140
NYSBA Members $120

$5.95 shipping and handling within the continental U.S. The cost for shipping and
handling outside the continental U.S. will be based on destination and added to your
order. Prices do not include applicable sales tax.

*Offer expires November 21, 2012

To order call 1.800.582.2452
or visit us online at www.nysba.org/pubs

Mention code: PUB1559N when ordering. NYSBA




«d. NEW YORK STATE BAR ASSOCIATION NON PROFIT ORG.

I A1} ] HEALTH LAW sEcTION Us. POSTAGE
NYSBA One Elk Street, Albany, New York 12207-1002 ALBANY. N.Y.
PERMIT NO. 155

ADDRESS SERVICE REQUESTED

NEW YORK STATE BAR ASSOCIATION

AnnualiiVieeting

HealthilFaw,
SectionlProgram




