Message from the Chair
This being an election year, I was
reminded of President Obama’s comment
during one of the 2012 Presidential debates that wars are no longer fought with
horses and bayonets. A similar observation could be made as to legal wars: are
we approaching the day when civil trials
as the means of winning legal battles are
quaint artifacts of bygone times? Or has
that day already arrived; a New York
County Commercial Division judge recently noted that he had conducted a total
of three trials in the past year.

the mandatory predispute arbitration
clauses that are ubiquitous in consumer
contracts; the federal Bureau of Consumer
Financial Protection recently proposed a
rule limiting mandatory arbitration in the
financial services industry. Depending on
which candidate wins the presidency and
chooses Justice Scalia’s replacement on
the Supreme Court, class action waivers
and mandatory employment arbitration
may no longer be held enforceable under
the Federal Arbitration Act. Should that
occur, such waivers and the compulsory
arbitration protocols that are now a condiOf course, our courts will always
tion of employment at many companies
be essential for developing the common
may be re-visited. And while employAbigail Pessen
law, protecting civil liberties, and settling the
ees’ attorneys have railed against mandatory
great issues of the day; think Brown v. Board of Education,
employment arbitration ever since it was validated by
Roe v. Wade, Bush v. Gore, National Federation of Business v.
Circuit City Stores Inc. v. Adams in 2001, it will be interestSibelius, Obergefell v. Hodges. For garden-variety disputes
ing to see whether some of them have been converted in
though, traditional trials are dwindling, and their dethe intervening years. Meanwhile, genuinely bargained
cline may be attributable to the growth of mediation and
for arbitration in commercial cases continues to be deservarbitration.
edly prized and praised for the privacy, speed, flexibility,
and efficiency it affords, but the onslaught of blunderbuss
Mediation continues to grow in popularity, as clients
attacks on arbitration may unfairly tarnish commercial
chafe at unsustainable litigation costs and lawyers recogarbitration as well.
nize the vital and rewarding roles they play as advisors
and strategists in mediation. The Supreme Court, New
With these important developments on the horizon
York County has just expanded its mediation program to
for mediation and arbitration, I’m looking forward to a
cover commercial cases pending outside the Commercial
vibrant year, working together with neutrals and advoDivision. Under a new Protocol in the New York real escates in arbitration and mediation to improve our skills,
tate industry, some 80,000 members of Local 32B are now
encouraging continued debate on mandatory arbitration’s
required to mediate employment discrimination claims
effect on our society and on our profession, and urging us
that their union has declined to pursue. The concern that
all to heed the advice of President Lincoln:
many lawyers expressed in the past, that suggesting mediation would be seen as a sign of weakness, has mostly
Discourage litigation. Persuade your
evaporated, as both sides perceive how much easier it
neighbors to compromise whenever you
is to negotiate a settlement with the help of a “middle
can. Point out to them how the nomiperson.” As mediation becomes mainstream, questions
nal winner is often a real loser—in fees,
of when to mediate, and whether to mandate mediation,
expenses, and waste of time. As a peacecontinue to be controversial.
maker the lawyer has a superior opportunity of being a good man. There will still
As for arbitration, it too has reduced resort to the
be business enough.
courts, particularly in the consumer context, but the
fairness and wisdom of this development is the subAbigail Pessen
ject of heated debate. Over the past year, the New York
Times published a series of articles harshly criticizing
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