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Introduction
Beginning in the 1990s, state and federal prosecutors
introduced defendant-authored rap lyrics as evidence
in criminal trials, either by reading the lyrics directly to
jurors or by playing the defendants’ music videos in open
court.1 Interestingly, the use of music lyrics as criminal
evidence occurs almost exclusively in the context of the
rap genre.2 To illustrate, a Department of Justice newsletter, which provided examples of the types of lyrics used
in criminal trials and investigations, solely included
reference to rap lyrics.3 Rap music “has been the focus of
the vast majority of cases analyzing the use of fictional expressions as evidence of character or motive and intent in
criminal proceedings.”4 Although prosecutors have used
defendant-authored rap lyrics as criminal evidence for
nearly two decades, a debate concerning the admissibility
of these lyrics and the attendant constitutional concerns
that arise therefrom has recently garnered national attention from both legal and political scholars alike.5
On May 9, 2014, Bloomberg Law broadcast a radio interview with June Grasso and Eugene Volokh, the latter a
prominent law professor from the University of California
at Los Angeles, concerning the use of rap lyrics in criminal trials.6 They discussed a recent ruling issued by a U.S.
district court judge in the Eastern District of New York
authorizing prosecutors to admit a defendant’s “gangsta
rap” video as evidence against him in his three-count
murder trial.7 They also made reference to the oral arguments heard by the New Jersey Supreme Court in March
of this year concerning a case that received national attention given the far-reaching impact it could have on this
very issue; “[t]he Skinner case is a particularly egregious
use of rap lyrics. All of these lyrics were written from
months to years before the actual crime occurred. None
of them mentioned the victim and none of them included
details related to the crime.”8
Despite frequent objections by defense counsel that
defendant-authored rap lyrics should be excluded on
the grounds of relevance and unfair prejudice, courts
continually overrule such objections. In a brief submitted on July 29, 2013, the American Civil Liberties Union
of New Jersey noted that there were 18 cases nationwide
that have analyzed the admissibility of rap lyrics written by criminal defendants—lyrics were admitted into
evidence in 14 of those.9 While recent appellate decisions
in New Jersey, Massachusetts and Maryland that have
overturned convictions based upon prosecutors’ improper
use of defendant-authored rap lyrics as criminal evidence
might seem to suggest that courts are reassessing the use
of defendant-authored rap lyrics as criminal evidence,

most appeals in this context remain unsuccessful. Courts
often refuse to reverse convictions due to the high standard of appellate review whereby convictions may only
be reversed upon a finding that the lower court abused
its discretion in admitting such evidence. As an abuse of
discretion standard is hard to overcome, “even when an
appellate court deems the evidence erroneously admitted,
the error usually does not prompt reversal.”10

“Although prosecutors have used
defendant-authored rap lyrics as criminal
evidence for nearly two decades, a debate
concerning the admissibility of these lyrics
and the attendant constitutional concerns
that arise therefrom has recently garnered
national attention from both legal and
political scholars alike.”
The outline of this article is as follows. Part I explores
the evidentiary issues regarding the use of defendantcomposed rap lyrics as criminal evidence, providing the
relevant evidentiary standards governing their admissibility and explaining the various theories pursuant
to which state and federal prosecutors introduce these
lyrics into evidence, utilizing case examples to illustrate
each approach. Part II identifies the various arguments
against the admissibility of rap lyrics written by criminal
defendants, including a discussion of the impact of juror
bias in this context as well as the constitutional concern as
to whether rap music lyrics are entitled to First Amendment protections. Part III provides a discussion of the
various approaches that courts can adopt to address the
evidentiary and constitutional concerns regarding use of
defendants’ rap lyrics as criminal evidence. The conclusion suggests that courts should adopt a two-part approach in order to shift the perspective from which judges
and jurors assess defendant-composed rap lyrics, taking
into account the social constraints and artistic norms that
govern the composition of such lyrics.

I.

Rap Lyrics as Criminal Evidence

As a preliminary note, although rap music lyrics technically fall within the definition of hearsay evidence, their
admission into evidence during a criminal trial has never
been prohibited on such grounds. The Federal Rules of
Evidence (FRE) define hearsay as a “statement, other than
one made by the [defendant] while testifying at a trial or
hearing, offered into evidence to prove the truth of the
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matter asserted.”11 Nevertheless, defendant-authored
lyrics are characterized as non-hearsay evidence because
they fall squarely within one of the statutorily prescribed
exceptions to the rule against hearsay: admissions by
party opponents—i.e., statements made by the party
against whom the statement is sought to be introduced.
“A statement is not hearsay if…[t]he statement is offered
against a party and is (A) the party’s own statement, in
either an individual or a representative capacity.”12
Although the rules of evidence undoubtedly vary
from state to state, there are essentially two primary prerequisites for the admissibility of evidence at criminal trials. First, the evidence must be relevant to the case at bar,
a decision ultimately left to the discretion of the presiding
judge. Second, the prejudicial impact of the evidence must
not be substantially outweighed by its relevance.13
First, “[e]vidence which is not relevant is not admissible.”14 The FRE define “relevant evidence” as “evidence
having a tendency to make the existence of any fact that
is of consequence to the determination of the action
more probable or less probable than it would be without
the evidence.”15 As such, the threshold for relevance is
considered rather low. Whether the lyrics at issue describe
specific events relating to the crime charged, or whether
they only describe an event of a similar nature, courts
generally find that they have a “tendency” to make a fact
“more probable or less probable than it would be without
the evidence.”16 In practice, defendant-authored rap lyrics
are often deemed relevant and, ultimately, are admitted
into evidence by criminal court judges.17
Second, at the heart of the evidentiary issues regarding the admissibility of rap lyrics written by criminal
defendants is the debate over whether their admission
is more prejudicial than probative. Even if rap lyrics are
deemed relevant to the prosecution’s case, the judge
must next determine whether the probative value of the
lyrical evidence outweighs the prejudicial impact that
admission of such evidence will have on the jury. In short,
unless admitting such evidence will be unduly prejudicial for the defendant, it will be admitted, thus creating
a relatively high standard for the exclusion of evidence
on the grounds of unfair prejudice. Specifically, FRE 403
provides that relevant evidence “may be excluded if its
probative value is substantially outweighed by the danger
of unfair prejudice, confusion of the issues, or misleading
the jury.”18 Put simply, if there exists a great likelihood
that evidence will be used for an improper purpose by
the fact finder, the court may, in its discretion, exclude the
evidence. See Part II.A for an in-depth analysis concerning the role that juror bias plays in assessing the probative
value of lyrical evidence versus the prejudicial impact that
its introduction may have on jurors.
Generally speaking, there are four ways in which
prosecutors make use of defendant-authored rap lyrics as
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evidence in criminal trials. First, defendant-authored lyrics have been admitted as inculpatory statements, or confessions to the crimes charged. Second, such lyrics have
been offered as direct evidence of a material element to
the charged crime, such as the defendant’s criminal intent
or motive. Third, they have been admitted as evidence of
“other acts” that circumstantially bear on the defendant’s
criminal intent, identity, motive, or knowledge as to the
crime. Lastly, rap lyrics have been deemed admissible in
certain instances because they are viewed as a constituting a criminal act in and of themselves.19
A.

Rap Lyrics as Confessions
In February 2014, a 22-year-old man from South
Carolina was sentenced to life in prison for the 2011 shooting of a man in a restaurant parking lot.20 The shooting
allegedly ensued after the two men had an argument
concerning a marijuana sale. Prosecutors were successful in admitting into evidence the defendant’s rap music
lyrics as a confession.21 The lyrics, which were discovered
at the defendant’s home three weeks after the shooting,
contained references to “hit ‘em in the chest” and “caught
‘em dead at da Olive Garden.”22
In State of California v. Medina, the defendant, 14 years
old at the time of his arrest, was charged with first-degree
murder for stabbing a 16-year-old 25 times while at a
house party.23 Prosecutors successfully admitted the defendant’s lyrics as evidence, lyrics written after his arrest,
wherein he stated, “[n]ever did it for the fame ‘cuz that
just ain’t right, Did it cause I had love for my homiez and
the life.”24 Prosecutors argued that these lyrics amounted
to an admission of guilt, or a confession by the defendant
to the crime charged. Meanwhile, defense counsel suggested that the defendant suffered from post-traumatic
stress caused by years of physical and verbal abuse by his
stepfather, ultimately arguing that the manner in which
the victim continued to intimidate the defendant set off
the attack at issue in this case. Despite the fact that the
court did allow the defense to offer expert witness testimony about the composition of “gangsta rap” music, the
defendant, who was tried as an adult, was found guilty
and ultimately sentenced to a prison term of 26 years to
life.25
B.

Rap Lyrics Used to Establish Motive or Intent
In Bryant v. State, Indiana state prosecutors were able
to introduce into evidence lyrics from two rap songs,
written by the defendant, as evidence of the defendant’s
intent to kill the victim.26 Both sets of lyrics contained the
following line: “Cuz the 5–0 won’t even know who you
are when they pull yo ugly ass out the trunk of my car.”27
Given that the victim was found dead in the trunk of her
car, and given that the defendant had driven that same
vehicle for several days, as corroborated by testimony
from friends whom he visited during that time, the defendant’s lyrics, which directly referred to placing a body in
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the trunk of a car, were deemed admissible.28 The Indiana
Court of Appeals affirmed the lower court’s determination that the lyrics were relevant because they made it
more probable that the defendant had killed the victim
and placed her body in the trunk.29
C.

Rap Lyrics as Character Evidence
The most controversial approach to the admissibility
of rap lyrics concerns their use as circumstantial evidence indicative of a defendant’s state of mind regarding
the crime charged—namely, his or her criminal intent,
knowledge, or motive.30 While evidentiary rules permit
“evidence of other crimes, wrongs, or acts…as proof of
motive, opportunity, intent, preparation, plan, knowledge,
identity or absence of mistake or accident,”31 criminal
defendants maintain that such evidence constitutes the
equivalent of character or propensity evidence, which is
explicitly and universally made inadmissible pursuant to
both federal and state evidentiary rules.32 For instance,
the FRE provide the following: “[e]vidence of a person’s
character or a trait of character is not admissible for the
purpose of proving action in conformity therewith on a
particular occasion.”33 Nevertheless, a recent survey of
cases in which courts have ruled on this issue reveals a
national trend suggesting that if the “other acts” evidence
is admissible for a proper purpose, it will not be excluded
as character evidence.34
For example, in a drug possession or distribution
case, prosecutors may seek to introduce into evidence
the defendant’s rap lyrics in an effort to prove that the
defendant is familiar with drug sales in general. Where
such rap lyrics employ drug terminology, courts are
likely to admit them into evidence. Such was the case in
United States v. Foster, where the Seventh Circuit affirmed
the defendant’s conviction for possession with intent to
distribute cocaine and phencyclidine (PCP).35 There, the
Seventh Circuit affirmed the use of the defendant’s rap
lyrics in the prosecution’s case in chief, finding such evidence relevant because it helped establish the defendant’s
knowledge concerning drug transactions in general: “it is
sufficient that the verse made it more probable that [defendant] had knowledge (and, therefore, more probable
that he was guilty of the crime charged).”36 The court continued by stating that the “verse indicated, at a minimum,
that [defendant] was familiar with drug code words and,
to a certain extent, narcotics trafficking, a familiarity that
made it more probable that he knew that he was carrying
illegal drugs.”37
A survey of cases, conducted for purposes of developing the analysis contained herein, in which prosecutors
have sought to introduce defendant-written rap music
lyrics as criminal evidence also suggests that courts uniformly adhere to the rule that evidence of the defendant’s
“other acts,” as revealed by the content of the proffered
lyrics, is inadmissible on relevancy grounds if a defendant’s motive, intent or knowledge is not at issue in the

case. If motive, intent or knowledge is at issue, such lyrics
are circumstantial evidence that courts deem relevant in
establishing the defendant’s state of mind. Moreover, a
defendant’s state of mind is at issue when, for example,
he or she denies having the requisite criminal intent to be
found guilty of the charged crime by offering an innocent
explanation for his or her actions. In United States v. Foster,
the Seventh Circuit, in affirming use of the defendant’s
rap lyrics as evidence, cited to the fact that the defendant
“offer[ed] an innocent explanation for his activities and
maintain[ed] that he had no knowledge of the suitcases’
contents.”38 Therefore, the court determined that “the
verse achieved heightened relevance by virtue of the
fact that it also rebutted [defendant’s] protestations of
naiveté.”39
In contrast, in People v. Skinner, the defendant’s attempted murder conviction was overturned by a New
Jersey Appellate Court because “[t]he lyrics were read to
establish defendant’s motive and intent—material issues
that were not ‘genuinely in dispute.’”40 In finding that
“there was no evidence that raised any questions as to
the shooter’s intent,” the New Jersey court explained that
“jurors did not need rap lyrics…to understand that whoever fired seven bullets into [the victim’s] head, neck and
abdomen meant to cause his death.”41 As to motive, the
court noted that there was other evidence establishing the
defendant’s motive; specifically, the victim testified at trial
that there was a conflict between him and the defendant,
who were members of the same drug dealing gang, over
“skimmed profits.”42 As such, the appellate court reversed
the conviction, finding that because there was no question
as to the defendant’s motive or intent regarding the crime
charged, the rap lyrics were irrelevant and their introduction at trial therefore erroneous.43
D.

Rap Lyrics as Criminal Acts
The First Amendment protects freedom of speech
and freedom of expression.44 As described below, this is
true regardless of whether the speech constitutes political advocacy, about speech on religion or social matters,
or artistic expression.45 As such, an individual cannot be
placed in jail simply based on his or her creation of rap
music alone. However, there are specific circumstances
under which speech will fall outside of the protections offered by the First Amendment. One such narrow category
includes speech that involves specific threats of violence
against particular persons.46
In Jones v. State of Arkansas, for instance, Arkansas
state prosecutors successfully used the defendant’s rap
lyrics to secure his conviction for making a terroristic
threat.47 The defendant, a 15-year-old high school student
with a criminal history, began to write letters—which
included rap songs—to a fellow classmate while he was
in juvenile hall.48 These rap lyrics, through which the
defendant claimed he was “expressing himself through
a poem,” often contained violent imagery.49 Since the
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classmate to whom the lyrics were addressed never responded, the defendant personally delivered the lyrics to
her when he returned to school. Thereafter, the classmate
reported the defendant to authorities and he was subsequently arrested for making terroristic threats. The court
ultimately found the defendant guilty on the basis that the
lyrics to his rap song constituted a criminal threat made
with the intent of causing fear in his classmate.50
In contrast, in 2013 in the case of People v. Oduwole, an
Illinois appellate court reversed the defendant’s conviction for attempting to make a terroristic threat on the
grounds that prosecutors failed to provide sufficient
evidence indicating that he had targeted an individual or
a specific group of persons in whom he intended to instill
fear that some threatened violence would occur.51 In 2007,
the defendant was charged with attempting to make a terrorist threat after campus police at Southern Illinois University found handwritten lyrics in his locked, apparently
abandoned car.52 The lyrics found in the defendant’s car
stated the following: “if this account doesn’t reach $50,000
in the next 7 days then a murderous rampage similar to
the VT shooting will occur at another highly populated
university. THIS IS NOT A JOKE!”53 It is important to
note that the shooting massacre on the campus of Virginia
Polytechnic Institute and State University had occurred
only months earlier. Although the defendant received a
five-year sentence in 2011, the appellate court threw out
the conviction, reasoning that “[i]n the absence of sufficient evidence that the defendant had taken a substantial
step towards making a terrorist threat, his writings, as
abhorrent as they might be, amount to mere thoughts.”54

II.

Juror Bias and Constitutional Concerns

Although gangsta rap music is actually defined by its
use of violent themes—for instance, Merriam-Webster’s
Dictionary defines it as “rap music with lyrics explicitly
portraying the violence and drug use of urban gang life
and typically expressing hostility towards whites, women
and civil authority”—failure to appreciate the artistic
conventions of this genre of music can have a devastating impact on defendants, for it leads judges and jurors to
conflate “the artist with character and fiction with fact.”55
The discussion that follows attempts to highlight the
failure of courts to acknowledge the artistic conventions
and the social influences at play when artists construct
rap music by identifying the high potential for juror bias
in this context and the constitutional concerns that arise
therefrom.
A.

Juror Bias
Admitting a defendant’s rap lyrics as criminal evidence has been characterized by many as a means by
which to circumvent existing evidentiary rules that operate to bar the use of impermissible character or propensity
evidence—evidence offered “for the purpose of proving
action in conformity therewith.”56 Similar to the no-
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tion that use of defendants’ rap lyrics as evidence is the
functional equivalent of using impermissible character
or propensity evidence57 is the idea that such lyrics are
inadmissible on the grounds that they are unfairly prejudicial to the defendant. Unfair prejudice results when
there is a risk that jurors will return a guilty verdict based
on improper inferences, such as personal biases, and not
according to the credibility or reliability of the evidence
presented.
Juror bias in this context primarily arises from the
negative connotations associated with rap music as a
genre in general, as well as from the artistic conventions
of rap music lyrics: the stereotypical image of rap artists
as criminals, and the content of rap music as it typically
portrays a life consumed by violence, drugs, and crime.
Given the very nature of rap lyrics, where use of profanity
and discriminatory and sexist remarks predominate, there
is a legitimate concern that jurors may give undue weight
to the information and messages conveyed in these lyrics,
even if what these messages convey about certain events
remains uncorroborated or even contradicted by the prosecution’s other evidence.
To the extent that jurors associate rap music with
criminal behavior, they are likely to perceive the same of a
defendant who authors rap lyrics. As such, when rap lyrics are admitted into evidence, there remains the risk that
jurors are likely to draw an impermissible link between
defendants who write rap lyrics and their propensity
to commit such crimes.58 The fear is that this bias is so
strong that the relevance of such lyrical evidence, if any, is
significantly outweighed by the prejudicial nature of the
evidence and that it should therefore be excluded pursuant to the rules of evidence.
A study conducted by psychologist Dr. Stuart Fischoff
is consistently cited in scholarly articles on this subject.
Pursuant to this study, Dr. Fischoff explored the impact
that gangsta rap lyrics might have on potential jurors.59
The results of the study “strongly indicated that the
defendant was seen as more likely to have committed a
murder than had he not been presented as authoring such
lyrics.”60 Dr. Fischoff concluded that there is a “strong
possibility that when jurors are exposed to such defendant
image-impairing lyrics, they might become more disposed to and confident in a guilty verdict what with the
added weight of the negative personality trait associations
conjured up by…inflammatory lyrics.”61 The findings
made pursuant to this study confirm the validity of the
statement made above: There exists a great likelihood that
jurors will impermissibly draw a link between defendants
who author rap music lyrics and their propensity to commit certain crimes.
Commentators suggest that courts are either underestimating the prejudicial impact that the admission into
evidence of defendant-composed rap lyrics will have on
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jurors, or that courts are overestimating the ability of jurors to disregard their biases and prevent such biases from
impacting their decision-making process. This becomes of
even greater concern when the prosecution plays a video
of the defendant’s rap music. Consider, for instance, a scenario where a defendant dresses professionally and maintains an appropriate courtroom demeanor throughout the
duration of his or her criminal trial. When the prosecution
plays the rap video, which makes use of profane, discriminatory, and vulgar language, any attempt on the part
of the defendant to present a respectable image to the jury
will undoubtedly be undone.
Even a cursory review of a newsletter published by
the Gang Unit of the Federal Bureau of Investigation
(FBI) reveals the negative perception that the rap music
industry suffers from in contemporary society.62 However,
because the article is written with the aim to provide law
enforcement officials and prosecutors with suggestions as
to how to “anticipate behaviors of gang members” so that
they have “opportunities to obtain inculpatory evidence
in gang-related investigations and cases,”63 it serves to
highlight that not only do juror biases pose a significant
threat to the treatment of defendant-rap artists whose
lyrics are offered as evidence at criminal trials, but it also
demonstrates that all actors within the criminal justice
system base decisions as to the admissibility of defendantauthored rap lyrics on uniformed assumptions.
For instance, the first sentence of the article cites to
the lyrics of a particular Washington, D.C. rap artist who
is currently serving a life sentence, by stating that his
lyrics “represent true-life proclamations of [a] prominent
Washington, D.C. gang member[].”64 The second sentence
continues by explaining that such lyrics “verbalize the[]
attitudes, motivations, and lifestyles” of rap artists.65 Furthermore, the third paragraph begins by noting that
“[i]n today’s society, many gang members compose and
put their true-life experiences into lyrical form. Many
are able to record their lyrics…produce CDs, DVDs, and
videos, and distribute these items to local lyrics stores by
using the proceeds of illegal criminal activities.”66 These
sweeping generalizations exemplify society’s negative
perception of rap artists.
B.

Constitutional Concerns
In addition to evidentiary constraints regarding the
use of a defendant’s rap lyrics as criminal evidence, there
remains the question as to whether rap lyrics are entitled
to First Amendment protections.67 Many suggest that using a defendant’s rap lyrics as evidence against him or her
in a criminal trial mandates that courts must also engage
in a constitutional analysis, notwithstanding the applicability of evidentiary rules.68 The concern is that admitting
these lyrics into evidence will have the impermissible,
unconstitutional effect of chilling free speech.69
There are two primary arguments favoring the treatment of rap music lyrics as protected speech pursuant to

the Free Speech Clause of the First Amendment. First, rap
music lyrics constitute artists’ political and social commentaries concerning the realities of crime, drugs, and
violence in inner city life, and the Supreme Court has consistently and unequivocally held that political advocacy
and social commentary are protected forms of speech pursuant to the First Amendment.70 Second, rap music lyrics
are a form of art, or a form of artistic expression, which is
similarly entitled to First Amendment protections pursuant to long-standing Supreme Court jurisprudence.
As early as 1948, the Supreme Court, in Winters v. New
York, acknowledged that the First Amendment protects
entertainment and art as much as it protects other types of
speech such as political and social discourse.71 In Winters,
the Court reversed the conviction of a bookseller who
sold magazines that contained fictional murder stories,
rejecting the argument that “the constitutional protection
for a free press applies only to the exposition of ideas.”72
The Court greatly expanded free speech protections by
proclaiming the following:
The line between the informing and the
entertaining is too elusive for the protection of that basic right. Everyone is familiar with instances of propaganda through
fiction. What is one man’s amusement,
teaches another’s doctrine. Though we
can see nothing of any possible value to
society in these magazines, they are as
much entitled to the protection of free
speech as the best of literature.73
As to the first argument, one means by which to support the notion that courts, in addition to conducting an
evidentiary analysis in this context, must also consider
the constitutional implications inherent in any prosecutorial attempt to make use of lyrical evidence in a criminal
proceeding, is to point to the fact that rap lyrics are comprised of the rap lyricists’ social and political commentary. As the Supreme Court declared in Connick v. Myers,
“speech on public issues occupies the highest rung of the
hierarchy of First Amendment values[] and is entitled to
special protection.”74 Moreover, as offensive, vulgar, and
unsavory as rap music lyrics may be—in light of their
constant reference to drugs, crime, and violence—they are
nonetheless deserving of constitutional protection pursuant to the First Amendment because “the government
may not prohibit the expression of an idea simply because
society finds the idea itself offensive or disagreeable.”75
Secondly, rap lyrics written by criminal defendants
are a form of speech protected by the Free Speech Clause
of the First Amendment because they constitute a form of
artistic expression. This is evidenced by the great many
similarities that exist between rap lyrics and other forms
of fictional writing, particularly in their common use of
traditional artistic conventions like metaphors and figurative language. Many critics therefore ask why rap lyri-
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cists are not afforded the same constitutional protections
enjoyed by artists of more conventional works of fiction.
For instance, the Supreme Court, in further extending free
speech protections to various types of art, music and other
forms of expressive conduct, held in its 1952 decision in
Burstyn, Inc. v. Wilson that to restrict freedom of speech
to political matters alone would only serve to narrow the
scope of the fundamental right to freedom of expression.76
In making admissibility determinations regarding
defendant-authored rap lyrics, courts continuously fail
to acknowledge that rap music lyrics, like other forms of
fictional writing, make use of the same traditional artistic
devices such as exaggerated storylines, figurative language, metaphors, and fictional personas or alter egos. As
a society, we intuitively, and perhaps even subconsciously,
accept that traditional works of fiction like novels are
created with the aim to provide entertainment and social
or political commentary; generally speaking, we accept
that fiction writers do not claim truth or accuracy in their
prose. This begs the question as to why rap music lyrics
are not afforded the same treatment as other forms of artistic expression entitled to First Amendment protections.
One potential explanation for this disparate treatment is that rap music employs its own poetic and artistic
conventions, and these creative devices are not as commonly understood as those used in more traditional art
forms, like poetry and fiction novels. For example, the use
of metaphors plays a critical role in the composition of rap
lyrics, particularly metaphors involving crime, violence,
and weapons.77 In regards to homicide metaphors, for
instance, “violence stands in as a symbolic explication of
skill, courage, or power.”78 As to metaphors involving
guns, knives and other weapons, oftentimes reference to
these weapons metaphorically represents a microphone,
which is essentially the means by which, or the “weapon”
by which, rap artists compete with one another. Moreover,
the use of role-play is a defining characteristic of the rap
music industry, for artists frequently invent alter egos or
fictional personas, as illustrated by their creation and use
of stage names. One commentator even suggests that to
accuse a rap artist of committing a crime simply because
he or she wrote about it in a song would be akin to charging actors like Robert De Niro with homicide based on
murders they committed in their capacities as fictional
mobsters.79
Failure to acknowledge that rap music lyrics are
more akin to fiction, as opposed to works of non-fiction,
consequently means that when defendant-authored rap
lyrics are admitted as evidence in criminal trials, they are
subject to literal interpretation unlike lyrics from other
musical genres, which have long been regarded as fictional writings.80 This disparate treatment of rap music
has led many to argue that it uniquely and disproportionately suffers from a problem of literalism because courts
are treating rap lyrics as ordinary speech, not art, and are
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allowing jurors to do the same.81 As one critic recently
commented, “[c]reative expression has a right to exist and
to be judged without being taken literally, let alone being
turned into a referendum on whether a person should be
incarcerated.”82 As such, it appears that rap music lyrics
are not generally regarded as art, at least not in criminal
courtrooms; therefore, rap lyrics are not being afforded
the attendant constitutional protections as are other forms
of art.83
For instance, other musical genres that are similarly
regarded as promoting an “outlaw image,” such as reggae
and country music, are not automatically linked to the
negative aspects of their music; their lyrics are not presumed to be representative of the artists’ actual conduct
or beliefs. The majority of the scholarly and newspaper
articles examined for purposes of developing the analysis contained in this paper cited to country music legend
Johnny Cash as an example of this potential literalism
problem.84 In “Folsom Prison Blues,” a famous song
written by Cash, he states that he “shot a man in Reno
just to watch him die.”85 However, at the time, no one
questioned whether Cash was actually involved in a
murder in Reno.86 Similarly, Bob Marley, a famous reggae
musician, wrote, “I shot the sheriff, but I did not shoot
the deputy.”87 Yet, the argument goes that no one believes
that Marley shot the sheriff, or that he shot the deputy but
not the sheriff.
One danger in failing to recognize that rap lyrics are
similar in nature to fictional writing is that jurors may be
exposed to what essentially amounts to a false confession. Prosecutors often use a defendant’s rap lyrics as an
inculpatory statement, i.e., as a confession by the defendant to the crimes charged.88 “[O]nce a jury is exposed to
a confession of guilt it is difficult for jurors to put it aside,
even when it is uncorroborated or flatly contradicted by
other evidence.”89
Similarly, because rap music lyrics are written in
first person narrative form, prosecutors often present a
defendant’s rap lyrics as autobiographical in nature, thus
promoting the idea that the proffered lyrics constitute a
confession by the defendant to the crimes charged. In so
doing, prosecutors, and courts, are thereby ignoring the
creative nature of and the artistic conventions employed
in the creation of rap music. This autobiographical treatment of rap lyrics further highlights the literalism problem that rap music is currently facing: like other forms of
written literary works, the point of view of the narrator is
not necessarily the point of view of the writer.
For example, in United States v. Foster, one of the first
cases to address the issue of the admissibility of defendant-authored rap lyrics in a criminal prosecution, the
Seventh Circuit went so far as to state that “rap music…
describes the reality around its author.”90 As such, the
court concluded that it was the defendant’s “knowledge
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of this reality, as evidenced by the verse that he has admittedly authored, that was relevant to the crimes for which
he was charged.”91 One critic makes a unique argument
in support of the notion that rap lyrics are consciously
crafted by the artist such that they are undeserving of a
plain meaning interpretative approach, and points to the
fact that the lyrics introduced in many of these criminal
cases bear “cross-outs and writing in the margins.”92 He
suggests that this supports the notion that “the crafting
and construction of the lyrics may make them unlikely to
bear reliably on the truth of any fact in issue.”93
Perhaps rap music suffers from this problem of literalism because it “fits” within society’s image of rap artists
as criminals; the idea that the content of a rap artist’s
lyrics is a truthful account of his or her life comports with
the societal image of rappers as criminals.94 Moreover, one
would not ordinarily expect an individual to falsely claim
responsibility for a criminal act for which he or she did
not commit, nor would one expect an artist to talk about
violence or crime to such a great extent without having at
least some personal knowledge of it.
Another potential rationale for why rap lyrics appear
to be the only form of fictional, artistic expression that
does not presently enjoy freedom of expression protections pursuant to the First Amendment rests in the notion
that many rap artists remain in character even off-stage
as part of an effort to convince their listeners that they
actually live the lives about which they rap.95 This is due
to the highly commercialized nature of the rap music
industry, which is evidenced by its presence not only in
music, but also in television, movies, and fashion. The
nature of the industry itself compels these artists to create
fictional persona, which serve to capture audiences and
consequently bring attention and money. Therefore, the
image of the rap artist is now carefully constructed and
marketed for entertainment purposes and, more specifically, for maximum financial profit. The consequence of
this commercialization is that the image of the rap artist
that now predominates the entertainment world is one
of a criminal, a stereotypical gangster, and a thug. Authenticity and truthfulness in regards to a rap lyricist’s
work have thus given way to monetary aims, which
accordingly romanticizes and glorifies a life of violence
and crime. Although, as one commentator states, “[t]hose
familiar with the genre understand that this posturing is
often nothing more than a marketing pose,” this is not yet
commonly understood by the general public.96 As such,
this only further supports the argument that rap lyrics
offered as criminal evidence must be afforded the same
treatment as those in other genres of music for purposes
of evaluating their admissibility and probative value; they
must be understood in the context of the social constraints
that define the genre of rap music.
Some argue against providing constitutional protection for defendant-authored rap lyrics on the grounds

that the First Amendment does not protect dangerous or
offensive speech absolutely.97 This is a valid argument,
but it has its limits. While it is true that the First Amendment offers no unqualified freedom to intimidate others
or to make threats to do another person bodily harm, it
does protect one’s right to freedom of expression regardless of how vulgar the language or offensive the images
conveyed therein. For instance, two Pennsylvania men
were recently convicted of intimidating witnesses, making terroristic threats, and conspiracy after posting a rap
video online that specifically referenced and threatened
two police officers by name.98 These officers were the
same two policemen who were involved in the arrest of
the two men on gun and drug-related charges only seven
months earlier. In his decision, the judge reasoned that the
defendants’ conduct in posting the rap video online is not
speech protected by the First Amendment because “it far
exceeds what the First Amendment allows…[t]hey did, in
fact, attempt to intimidate and communicate a threat.”99
However, this holding is limited because it implies that
the First Amendment will only fail to protect defendantauthored rap lyrics when it is the lyrics themselves that
constitute the wrongdoing. Thus, when lyrical evidence
is used to establish a defendant’s motive or intent, or a
defendant’s state of mind, this argument against the applicability of First Amendment protections to defendantcomposed rap lyrics will likely fail.
It is evident that judges are basing admissibility
decisions, and jurors are assessing the weight and credibility of such lyrical evidence, on uninformed assumptions about the composition of rap lyrics. For instance,
as described in detail below in Part III.B, rap music is
considered by courts as a subject of common knowledge
not deserving of expert testimony to help jurors evaluate
the probative value of lyrical evidence. Generally speaking, courts regard the interpretation and understanding of
rap lyrics as not requiring specialized knowledge. This is
evidenced by the fact that courts do not typically permit
defendants to introduce expert witness testimony regarding the composition of such rap lyrics.100

III.

Potential Solutions

Assuming that rap music lyrics are entitled to constitutional protection under the Free Speech Clause of the
First Amendment, there still remains a constitutional issue
regarding the current judicial approach to the admissibility of defendant-authored rap lyrics in criminal trials.
While traditional evidentiary standards and tests remain
applicable in this context—that admissibility of evidence
hinges on the two primary considerations of relevance
and unfair prejudice—courts are presently failing to evaluate lyrical evidence in context. While context typically
refers to the facts and circumstances of a given case, here,
assuming that rap lyrics are a protected form of speech
pursuant to the First Amendment, context must also refer
to consideration of the context within which this form of
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artistic expression is created—i.e., the artistic conventions
employed in the creation of rap music lyrics—and the
context within which this art form is received by society.
The discussion below contains two approaches that courts
should adopt to confront this issue.101
A.

Jury Instructions
In practice, perhaps the most common method by
which courts have addressed the concerns regarding use
of a defendant-rap artist’s lyrics at criminal trials is to
provide the jury with cautionary or limited instructions.
For example, in affirming the defendant’s conviction for
possession with intent to distribute PCP in United States v.
Foster, the Seventh Circuit noted that the limited jury “instruction illustrates the care with which the district court
treated this issue, and in large part supports our conclusion that the decision to admit the verse did not constitute
an abuse of discretion.”102
However, the effectiveness of a judge issuing limiting
instructions to the jury as the sole means by which to
prevent unfair prejudice and address constitutional
concerns in this context is highly questionable at best. As
noted in the advisory committee notes for FRE 403,“[i]n
reaching a decision whether to exclude on grounds of
unfair prejudice, consideration should be given to the
probable effectiveness or lack of effectiveness of a limiting
instruction.” In particular, employing this method alone
likely will not be sufficient in light of the high potential
for juror bias, as discussed above. Particularly, it is
difficult for laypeople to remain cognizant of the prescribed and proscribed uses of certain evidence, even in
light of jury instructions outlining this distinction. Thus,
even if a defendant’s rap lyrics are highly fantastical in
nature, or relate to a violent act that may or may not have
been committed by the defendant in the remote past,
jurors will likely perceive that such lyrical evidence,
despite being wholly irrelevant to the case at hand,
indicates that the defendant has violent, criminal tendencies. As a consequence of either listening to or reading
these lyrics, jurors may believe that the defendant is thus
more likely to have committed the crime at hand. This
will transform the use of lyrics as criminal evidence into
impermissible propensity evidence. In sum, more is
needed than simply issuing cautionary instructions to the
jury in order to ensure that defendants are being afforded
a fair trial.
B.

Expert Witness Testimony
The most practical solution to combat the inherent
evidentiary and constitutional concerns regarding the use
of defendant-composed rap music lyrics as evidence at
criminal trials is for courts to permit defendants to offer
expert witness testimony, in addition to issuing limited
jury instructions. Such experts can offer testimony as to
the composition of rap lyrics, the artistic conventions of
this genre of music, and the societal backdrop and modern day attitudes towards rap music generally.103 This
36

testimony should perhaps also include a discussion of
the psychological biases that many individuals harbor
against rap music. By providing the court with a context
within which to understand this type of lyrical evidence,
both judges and jurors alike will be able to more accurately assess the reliability of rap music lyrics as criminal
evidence. Most importantly, this will help to alleviate the
concern that rap music lyrics are not being evaluated by
courts in an appropriate context, a contextual framework
that is, in essence, constitutionally required given that rap
music lyrics are a form of protected speech under the First
Amendment.
Moreover, the use of such expert witness testimony is
essential not only for jurors, but also for judges. As such,
expert witness testimony should similarly be available
when judges are determining whether to grant the prosecution’s request to admit into evidence defendant-authored rap music lyrics. Ideally, this determination should
be made at a pre-trial hearing, or at least at a hearing
outside the presence of the jury. The factors that judges
should consider during such a hearing include the following: (1) whether the lyrics were written before or after the
occurrence of the charged crime; (2) “whether the lyrics
provide detail or information about the charged crime
that only the perpetrator of or a participant in the crime
would know”; (3) whether the content of the proffered
lyrics relate to the charged crime in any capacity; and (4)
“whether the statements of conduct or belief in the lyrics
are corroborated by other evidence.”104
Another benefit to this approach is that it is consistent
with the rules of evidence.105 Judges, as gatekeepers, and
jurors, as fact-finders, will be able to continue in their
existing roles—assessing the credibility and reliability of
evidence. Circumstantial evidence may still be deemed
admissible; however, allowing expert testimony will serve
to better protect defendant-rap artists by allowing them
the opportunity to explain to the court the creative value
and artistic nature of their lyrics, thereby mitigating the
possibility that the admission of such evidence will be
unduly prejudicial to the defendant.
For example, defense counsel successfully offered
expert testimony regarding the interpretation of rap music
lyrics in State v. Cheeseboro.106 In contrast, the Eastern District of New York appeared to question the use of expert
testimony in this context in its 2006 decision in United
States v. Wilson.107 While the court denied the defendant’s
request to offer such expert testimony on the ground that
defense counsel failed to provide proper notice, the court
nonetheless noted that “if [defendant] wishes to argue
that the lyrics are impressionistic and therefore carry little
weight, he may do so.”108 As such, the court appeared
to be suggesting that expert testimony regarding rap
music lyrics is unnecessary because the defense has its
opportunity, at closing argument, to articulate why the
jury should not construe such lyrics literally, but instead
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should consider and appreciate their artistic and fictional
nature.

metaphorical, not literal, and that they are created for the
purpose of entertaining an audience.

The court in Wilson concluded by stating that “[i]t
is the jury’s job to determine whether to believe such an
argument, however, it would be counterproductive to permit an expert to function as a ‘thirteenth juror’ in resolving this issue.”109 However, one could argue that courts
allow prosecutors to introduce expert witness testimony
regarding the composition and interpretation of rap music
lyrics while denying that same opportunity to defendants.
For instance, prosecutors often introduce a defendant’s
rap lyrics into evidence via the testimony of law enforcement officers. In Greene v. Commonwealth, for example, the
court allowed the prosecutor to use the testimony of a law
enforcement officer to explain that the word “sword” as
it appeared in the defendant’s rap lyrics referred to the
knife used to kill the victim.110 This serves to undercut the
argument made by the court in Wilson that a defendant
has an equal opportunity to make an argument regarding
the creation of his or her rap lyrics by means of a closing
argument. Specifically, prosecutors will be able to point to
expert testimony and evidentiary support when articulating their interpretation of the defendant’s rap lyrics to
the jury during closing statements, while the defense will
not be able to point to such support if it is not allowed to
bring in its own expert witnesses. As such, merely permitting defendants the opportunity to argue against the use
of rap lyrics during closing arguments will be unpersuasive and will carry little weight with a jury. This unfairly
disadvantages defendants; if the court denies the defendant’s request to offer expert witness testimony on the
subject, a defendant who merely makes this argument at
closing will be at a disadvantage in that the argument will
be lacking in evidentiary support due to the court’s denial
to admit expert testimony on the subject.

Furthermore, commentators have suggested that
courts impose more stringent requirements on prosecutors before admitting defendant-authored rap lyrics as
evidence in criminal trials. To do so would be consistent
with existing statutory schemes and rules of evidence
in that it is the proponent of the evidence who bears the
burden of demonstrating relevance, which, in this context,
requires the prosecution to demonstrate the connection
between the proffered lyrics and its theory of the case.
“Failing to do so allows highly prejudicial evidence to be
put before the jury even before persuading the court that
the evidence will ultimately be relevant in the larger context of the case.”111 In particular, when prosecutors seek to
introduce a defendant’s rap lyrics into evidence as an inculpatory statement, the personal knowledge requirement
of the rules of evidence suggest that courts should first
determine whether the defendant’s lyrics are based on his
or her personal knowledge and experience.112 Specifically,
FRE 602 states, “[a] witness may not testify to a matter unless evidence is introduced sufficient to support a finding
that the witness has personal knowledge of the matter.”
Importing this notion into the judicial determination
regarding the admissibility of a defendant’s rap lyrics as
evidence to be used against him in a criminal trial would
ensure that such lyrics are reliable evidence. After all,
judges have a “gate-keeping” function to perform—i.e.,
to ensure the reliability of statements offered as criminal
evidence.
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112. See DENNIS supra note 2, at *34–35.

104. See DENNIS supra note 2, at *33 (arguing that consideration of these
factors is consistent with existing rules of evidence in that it is the
prosecution that bears the “burden of demonstrating pre-trial a
substantial connection between defendant’s rap music lyrics and
its theory of the case”). Id. at *34.
105. See FED. R. EVID. 702 (“If…specialized knowledge will assist the
trier of fact to understand the evidence or to determine a fact

109. Id.
110. 197 S.W.3d 76, 86–87 (Ky. 2006).
111. See FED. R. EVID. 404(b) advisory comm.’s note.
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