Indemnities and Immunities for Municipal Officials
By Peter A. Bee and James A. Clemons
A position as a municipal official potentially may
expose the official not only
to public liability, but also to
legal action resulting from
the decisions made in his
or her capacity as a municipal official. But what are a
municipal official’s legal
rights? May the municipal
official be sued? Is the municipal official protected by
the municipality that he or
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she serves? What if a legal
judgment is entered against the municipal official?
Will the municipal official be personally responsible
for the payment of any monetary award? These are
crucial questions that beg an equally crucial analysis.
As is typical, the answer is—it depends. It depends
on a multitude of factors including—but certainly not
limited to—the municipal official’s title, the capacity
that the municipal official acted under, the respective
municipality’s local laws and the nature of the complaint filed against the municipal official. Some municipal officials may be entitled to “indemnity” from
their municipality, while other municipal officials, by
virtue of their position, may be given “immunity.” By
their very definitions, these two terms entitle the possessor to two very different protections. In fact, certain
situations may result in no legal assistance coming at
all from the municipal official’s own municipality. In
understanding one’s position as a municipal official, it
is imperative that one understand the rights and privileges that a municipal official is entitled to. This article
serves as an overview of the immunities and indemnities available to municipal officials.

Indemnification
Indemnification is the act of compensating for loss
or damage sustained.1 In New York, the Public Officers
Law provides a scheme for defense and indemnification of officers and employees2 of various local government bodies, including counties, cities, towns, villages,
and school districts, all of which the Public Officers
Law refers to as “public entities.”3 However, in order
for this scheme to take effect in any given public entity, the governing body of the respective public entity
must agree, by adoption of local law, rule or regulation, to confer the benefits of § 18 on its employees.4
As a result, it is imperative that municipal officials
familiarize themselves with the local laws, rules and
regulations of their respective public entity in order
to understand the exact scope and method of any ap10

plicable indemnity. Since
most public entities merely
enact the language of Public
Officers Law § 18, this article
focuses on the parameters
set forth therein.
The “duty to defend or
indemnify and save harmless” a municipal official
is conditioned upon the
following two prerequisite
factors: (1) delivery by the
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municipal official to the chief
legal officer of the public entity, or to its chief administrative officer, of a written request to provide for the
municipal official’s defense, together with the summons, complaint, process, notice, demand or pleading,
within ten days after the municipal official is served
with such documents; and, (2) “the full cooperation”
of the municipal official in the defense of such action
or proceeding, and also in the defense of any action or
proceeding against the public entity based upon the
same act or omission, and in the prosecution of any
appeal.5 “Full cooperation” means that the municipal
official is obligated to cooperate in the defense of the
action as a condition to receiving defense and indemnification; even the refusal by an official to accept a settlement offer can amount to a “refusal to cooperate,” thus
preventing any entitlement to prospective defense and
indemnification.6
Upon compliance with the first of the two prerequisite factors, the public entity is required to take the
necessary steps to avoid entry of a default judgment
against the municipal official pending the resolution of
any questions the entity may have regarding its obligation to provide for a defense.7 Upon compliance with
both of the two prerequisite factors, the public entity
shall provide for the defense of the municipal official
in any civil action or proceeding, state or federal, arising out of any alleged act or omission which occurred
or allegedly occurred while the municipal official was
acting within the scope of his or her official duties.8
However, this duty to provide indemnification shall not
arise where a civil action or proceeding is brought by,
or at the behest of, the public entity that is employing
such municipal official.9
A municipal official is entitled to be represented by
private counsel of his or her choice in any civil action
or proceeding whenever a conflict of interest with the
official’s employer is determined to exist.10 Such a determination must be made by either the chief legal officer of the public entity, the counsel that has been des-
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ignated by the public entity or the presiding court.11
It should be of note that the chief legal officer of the
public entity, or the counsel that has been designated
by the public entity, may require as a condition to such
representation of the municipal official that appropriate groups of other employees or municipal officials
also be represented by the same counsel.12 The public
entity will pay reasonable attorneys’ fees and litigation
expenses to such private counsel during the pendency
of the civil action or proceeding upon the approval of
the public entity’s governing body.13 If there is any dispute as to the representation of multiple employees or
municipal officials, or to the amount of litigation expenses and the reasonableness of attorneys’ fees, such
disputes must be resolved by the presiding court.14
Upon entry of a final judgment against the municipal official, or upon the settlement of the claim, the
official is required to serve a copy of such judgment or
settlement, within thirty days, to the chief administrative officer of the public entity.15 The public entity is
required to indemnify and save harmless its municipal
officials in the amount of any judgment or settlement
obtained against such official in state or federal court.16
However, in the event of a settlement, the public entity’s duty to indemnify and save harmless its municipal
officials is conditioned upon the approval of the settlement by the public entity’s governing body.17
To qualify for indemnification, however, the act or
omission from which such judgment arose must have
occurred while the municipal official was acting within
the scope of his or her official duties.18 For example,
where a deputy sheriff had “willfully, maliciously, and
intentionally” shot a plaintiff, it was held that the public entity was not required to indemnify the deputy
because the complained-of acts fell outside the scope
of his employment.19 Moreover, where an off-duty
police officer became involved in a physical altercation
during a traffic dispute, the altercation at issue was
held to be personal in nature and not within the scope
of the officer’s employment, thus precluding an award
of legal fees to the officer.20
It should be noted that § 18 of the Public Officers
Law does require a public entity to indemnify and
save harmless a municipal official when the injury
or damage arose from the official’s acts of intentional
wrongdoing or recklessness.21 Likewise, Public Officers
Law also does not authorize a public entity to indemnify
or save harmless a municipal official for any punitive or
exemplary damages imposed or for any fines or penalties
assessed.22 A public entity also is not authorized to indemnify or save harmless a municipal official for money
that a court recovers from the official pursuant to the
Prosecution of Officers for Illegal Acts statute.23

State public entities do not provide indemnification for
criminal actions. This was highlighted in an Appellate
Division, Second Department case, where the court
found that the public official plaintiff was not entitled
to reimbursement for the legal expenses “incurred in
successfully defending a Federal criminal prosecution
in connection with his duties as a Town Councilman,
since in the absence of any statute authorizing it, there
is no obligation on the part of a public employer to reimburse an employee for expenses incurred in a criminal case.”24 The court explained that, while the Town
had previously adopted a local law that required public employers to defend and indemnify its employees
“in any ‘civil action or proceeding’ arising out of the
performance of such employee’s ‘public employment
or duties’, the Town has never adopted any other similar local law or resolution to provide for the defense or
indemnification of public employees who are the subjects of criminal prosecutions.”25
As such, the opinions from New York State courts
have made it very clear that while the Public Officers
Law provides for certain criminal indemnity for State
officials, criminal indemnity is not applicable to a public entity unless the local governing body specifically
adopts such a provision.26 In other words, even when
a local governing body adopts the provisions of § 18
of the Public Officers Law in its entirety, no indemnification for criminal matters is available.27 Therefore,
a public official can logically conclude that without a
specific legislative provision granting such criminal
indemnity, he or she has no indemnity for criminal
legal matters. It should be noted, however, that should
a public entity desire to specifically provide criminal
indemnity to a public official, the entity would be
required to prospectively adopt such a local indemnification law.28 Based on the foregoing, it is imperative
that every municipal official understand the local laws,
rules or regulations of his or her respective public
entity.

Immunity
Immunity is any exemption from a duty, liability
or service of process.29 This is a very different protection than indemnity; immunity is a blanket protection
from suit. That is to say, while officials are generally
indemnified against suit, immune officials simply cannot be sued for work in their official capacity:

Because § 18 authorizes indemnification for civil
matters only, it should come as no surprise that the
indemnification schemes enacted by most New York
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An immunity is a defense to tort liability which is conferred upon an entire
group or class of persons or entities
under circumstances where considerations of public policy are thought to
require special protection for the person, activity or entity in question at the
expense of those injured by its tortious
act. Historically, tort litigation against
11

units of government, public officers,
and charities, and between spouses,
parents and children, has been limited
or prohibited on this basis.30
There are two different types of immunity that apply to municipal officials—“absolute” immunity and
“qualified” immunity. However, it should be noted
that immunity does not apply to equitable causes of
action against municipal officials, and that an official
who is given immunity is not barred from the granting
of injunctive relief or any other equitable relief against
him.31
Absolute immunity is a complete exemption from
civil liability, usually afforded to officials while performing particularly important functions, such as a
representative enacting legislation and a judge presiding over a lawsuit.32 It refers to the right to be free not
only from the consequences of the litigation’s results,
but also from the burden of defending oneself altogether. Absolute immunity is generally reserved for
judges performing judicial acts within their jurisdiction,33 prosecutors performing acts intimately associated with the judicial phase of the criminal process,34
and quasi-judicial agency officials whose duties are
comparable to those of judges or prosecutors when
adequate procedural safeguards exist.35
For example, Zoning Board of Appeals members
have absolute immunity from suit under state law
because Zoning Boards are regarded as quasi-judicial
bodies, entitling its members to judicial-type immunity from suit in their official capacities.36 Furthermore, attorneys serving at the pleasure of a Zoning
Board may also have immunity.37 This is so because, as
quasi-judicial bodies, Zoning Boards are entitled to the
same immunity from suit that the judiciary is entitled
to. Furthermore, because attorneys to Zoning Boards
are akin to a Judge’s Law Secretary, they are also immune from suit.38 Attorneys advising a Zoning Board
are also free from suit in their capacity because of a
lack of contractual privity between the attorney and
any third-party that may attempt to bring suit.39
Qualified immunity is immunity from civil liability for a public official who is performing a discretionary function, so long as the official’s conduct
does not violate clearly established constitutional or
statutory rights.40 Qualified immunity is a commonlaw protection, and is an immunity that is granted to
public employees from lawsuits brought against them
in their individual capacities.41 Qualified immunity is
designed to allow municipal officials to avoid the expense and disruption of going to trial, and is not merely just a defense to liability. It is “qualified” in that it
does not immunize municipal officials from actions
that were plainly incompetent or a knowing violation
of law,42 or from actions based on malice, bad faith or
improper purpose.43
12

To be eligible for qualified immunity, a municipal
official must be acting in his or her official capacity as a
government official, and not merely as an employee or
agent of the government.44 Furthermore, the municipal
official must be performing discretionary functions
and not mere ministerial duties.45 Discretionary functions are those that require “the exercise of reason in
the adaptation of means to an end and discretion in
determining how or whether an act should be done or
a course pursued.”46 For discretionary functions, immunity applies as long as the action does not violate
a clearly established statute or constitutional right.47
Ministerial functions are acts performed without the
independent exercise of discretion or judgment,48 such
as those of a clerical nature.
The doctrine of qualified immunity extends to federal litigation as well. This is particularly true in cases
of 42 U.S.C. § 1983 Civil Rights actions against government officials.49 The doctrine of official immunity
against personal liability in suits brought by public
employees against public officials pursuant to § 1983
is a defense based upon the longstanding notions of
public policy established by the courts to protect public
officials in the proper exercise of their duties. To qualify
for such immunity, one must have acted in “good
faith,” which is an objective standard that measures
reasonableness without regard to the official’s subjective state of mind.50 It should be of note that while
qualified immunity may preclude a municipal official’s
personal liability for money damages in § 1983 claims,
qualified immunity does not apply to any equitable relief sought.51 The apparent theory is that officials, while
immune from money damages, must nevertheless conform their conduct to the Constitution.52

Conclusion
Municipal officials are afforded various legal protections for acts committed (or omitted) in the course
of their public service, whether it be for a local Zoning
Board, Planning Board or any other public entity. These
protections range from indemnity to qualified immunity to absolute immunity. As seen from the examples
discussed herein, the application of these protections
often requires a fact-finding process to determine
the regulations of the public entity, the nature of the
complaint and the title and capacity of the municipal
official.
We hope that with the basic understanding discussed in this article, you will go back to your Town,
Village or other public entity and review its local laws,
rules or regulations—so that in the event legal action is
taken against you personally in connection with your
official capacity, you can take advantage of the full protections afforded to you by the laws of your respective
public entity.

NYSBA Municipal Lawyer | Winter 2014 | Vol. 28 | No. 1

Endnotes
1.

Black’s Law Dictionary (9th ed. 2009), available at Westlaw
BLACKS.

2.

“Employee” means “any commissioner, member of a public
board or commission, trustee, director, officer, employee,
volunteer expressly authorized to participate in a publicly
sponsored volunteer program, or any other person holding
a position by election, appointment or employment in the
service of a public entity, whether or not compensated,” but
does not include “the sheriff of any county or an independent
contractor.” The term “employee” does include “a former
employee, his estate or judicially appointed personal
representative.” N.Y. Pub. Off. Law § 18(1)(b).

3.

The term “public entity” means “(i) a county, city, town, village
or any other political subdivision or civil division of the state,
(ii) a school district, board of cooperative educational services,
or any other governmental entity or combination or association
of governmental entities operating a public school, college,
community college or university, (iii) a public improvement or
special district, (iv) a public authority, commission, agency or
public benefit corporation, or (v) any other separate corporate
instrumentality or unit of government;” but does not include
“the state of New York or any other public entity the officers
and employees of which are covered by section seventeen of
this chapter or by defense and indemnification provisions of
any other state statute taking effect after January first, nineteen
hundred seventy-nine.” N.Y. Pub. Off. Law § 18(1)(a); see also
Zimmer v. Town of Brookhaven, 247 A.D.2d 109, 112, 678 N.Y.S.2d
377, 379-80 (2d Dep’t 1998) (describing history of sections 17
(applicable to state officers and employees) and 18 (applicable,
upon adoption, to local government officers and employees) of
the Public Officers Law).

4.

N.Y. Pub. Off. Law § 18(2).

5.

N.Y. Pub. Off. Law § 18(5).

6.

Lancaster v. Inc. Vill. of Freeport, 22 N.Y.3d 30, 2013 N.Y. Slip
Op. 07652 (2013) (Village was entitled to withdraw defense
and indemnification of municipal employees in civil RICO
action based on employees’ refusal to accept settlement, where
employees were obligated to cooperate in defense, and village
acted diligently to bring about their cooperation by responding
to concerns and explaining why non-disparagement clause
in settlement was proper).

7.

N.Y. Pub. Off. Law § 18(3)(d).

8.

N.Y. Pub. Off. Law § 18(3)(a).

9.

Id.

10.

N.Y. Pub. Off. Law § 18(3)(b).

11.

Id.

12.

Id.

13.

Id.

14.

N.Y. Pub. Off. Law § 18(3)(c).

15.

N.Y. Pub. Off. Law § 18(4)(d).

16.

N.Y. Pub. Off. Law § 18(4)(a).

17.

Id.

18.

Id.

19.

Rew v. Cnty. of Niagara, 73 A.D.3d 1463, 901 N.Y.S.2d 442 (4th
Dep’t 2010) (alleged conduct of unnamed deputy sheriff of
willfully, maliciously, and intentionally shooting plaintiff fell
outside scope of deputy’s employment with county, so that
county was not required to indemnify deputy in plaintiff’s
personal injury action).

20.

the scope of his employment, thus warranting a denial of legal
fees to the officer, being that the altercation at issue was caused
by a traffic dispute while the officer was off-duty).
21.

N.Y. Pub. Off. Law § 18(4)(b); see, e.g., Grasso v. Schenectady
Cnty. Public Library, 30 A.D.3d 814, 817 N.Y.S.2d 186 (3d Dep’t
2006) (conduct of two employees of county-operated public
library, as alleged in complaint of former employee asserting
claims for sexual harassment, prima facie tort, and intentional
infliction of emotional distress, amounted to intentional torts,
and so fell outside scope of their employment and any duty by
county to indemnify them).

22.

N.Y. Pub. Off. Law § 18(4)(c); see, e.g., Myers v. City of
Rochester, 116 Misc. 2d 83, 455 N.Y.S.2d 188 (N.Y. Sup. Ct.
1982) (ban against punitive damages applied to individual
police officers who were acting within scope and duty of
their employment when they allegedly assaulted and falsely
arrested plaintiff).

23.

N.Y. Pub. Off. Law § 18(4)(c); N.Y. Gen. Mun. Law § 51.

24.

Zimmer v. Town of Brookhaven, 247 A.D.2d 109, 678 N.Y.S.2d 377
(2d Dep’t 1998).

25.

Id.

26.

See, e.g., id. at 113-14; see also N.Y. Pub. Off. Law § 19(2)(a)
(criminal indemnity applicable to state employees).

27.

See id. at 112-14 (holding that, although Town of Brookhaven
adopted section 18 in its entirety, no criminal indemnity was
available for employee because section 18 is limited to civil
indemnity and Town did not supplement section 18 with a
criminal indemnity provision).

28.

New York State Comptroller Opinion No. 2000-1 (Feb. 28,
2000). Note, however, that the Attorney General has concluded
that a public entity’s payment of legal fees when an employee
is found guilty of criminal charges would constitute an
unconstitutional gift of public funds because an employee
acting criminally is not acting within the scope of his public
employment. Op. Atty. Gen. No. 2003-16, 2003 WL 22669327, at
*2 (Nov. 4, 2003).

29.

Black’s Law Dictionary (9th ed. 2009), available at Westlaw
BLACKS.

30.

Edward J. Kionka, Torts in a Nutshell 341 (2d ed. 1992).

31.

See Schloss v. Bouse, 876 F.2d 287, 292 (2d Cir. 1989) (official’s
entitlement to absolute immunity from claim for damages does
not bar granting of injunctive relief or of other equitable relief);
see also Adler v. Pataki, 185 F.3d 35, 48 (2d Cir. 1999) (“Qualified
immunity shields the defendants only from claims for
monetary damages and does not bar actions for declaratory or
injunctive relief.”).

32.

Black’s Law Dictionary (9th ed. 2009), available at Westlaw
BLACKS.

33.

See Hili v. Sciarrotta, 140 F.3d 210, 213 (2d Cir. 1998) (“Judges
performing judicial functions within their jurisdictions are
granted absolute immunity.”).

34.

See Schanbarger v. Kellogg, 35 A.D.2d 902, 902, 315 N.Y.S.2d
1013, 1015 (3d Dep’t 1970) (“An Assistant District Attorney is
a quasi-judicial officer and, as such, he, as well as all persons
acting under his direction and control, are immune from civil
suit for official acts performed by them in the investigation and
prosecution of the crime.”).

35.

See Allan & Allan Arts Ltd. v. Rosenblum, 201 A.D.2d 136,
141, 615 N.Y.S.2d 410, 413 (2d Dep’t 1994) (“this court set
forth the following guidelines for determining whether
an administrative proceeding constitutes a quasi-judicial
proceeding in which pertinent statements are afforded an
absolute privilege: ‘The shield of absolute immunity extends
to proceedings of administrative agencies where such
proceedings are adversarial, result in a determination based

Sanchez v. New York City Transit Auth., 254 A.D.2d 345, 678
N.Y.S.2d 664 (2d Dep’t 1998) (altercation in underlying action
to recover damages for personal injuries allegedly caused by a
city transit police officer was personal in nature and not within

NYSBA Municipal Lawyer | Winter 2014 | Vol. 28 | No. 1

13

upon the application of appropriate provisions in the law to
the facts and which are susceptible to judicial review’”).

under § 1983 ‘so long as their conduct does not violate a clearly
established statutory or constitutional right.’”).

36.

Hi Pickets, Inc. v. Music Conservatory of Westchester, Inc., 192 F.
Supp. 2d 143, 159 (S.D.N.Y. 2002).

50.

See Harlow v. Fitzgerald, 457 U.S. 800, 815-20 (1982) (proper
standard is objective reasonableness, not subjective good faith).

37.

See Alfano v. Vill. of Farmingdale, 693 F. Supp. 2d 231 (E.D.N.Y.
2010) (Zoning Boards of Appeals and their attorneys are
subject to immunity).

51.

38.

See id. at 233-34.

39.

See id. at 234 (“The plaintiff then sued the zoning board’s legal
advisor, alleging that the defendant attorney had wrongfully
advised the board not to grant its application. Judge McMahon
found that the only claim that these facts could support was
for professional negligence, and that this claim required
privity of contract between the plaintiff and the defendant
attorney. Finding that the plaintiff had no privity with the
zoning appeals board’s counsel, the court dismissed all claims
against the defendant lawyer.”) (internal citations omitted).

See Giacalone v. Abrams, 850 F.2d 79, 84 (2d Cir. 1988) (“When
a plaintiff seeks both damages and equitable relief, successful
assertion of qualified immunity frees an official only from the
burden of defending against personal liability for damages. The
official still must participate in the ongoing suit to litigate the
remaining equitable claims.”); see also Adler v. Pataki, 185 F.3d
35, 48 (2d Cir. 1999).

52.

See Tyler v. State of N.Y., 953 F. Supp. 63, 67 (W.D.N.Y. 1997).

40.

Black’s Law Dictionary (9th ed. 2009), available at Westlaw
BLACKS.

41.

See Dawkins v. State, 1996 WL 156764, *3 (N.D.N.Y. 1996) (“The
doctrine of qualified immunity protects public employees in
their individual capacities.”).

42.

See Malley v. Briggs, 475 U.S. 335, 341 (1986) (“As the qualified
immunity defense has evolved, it provides ample protection
to all but the plainly incompetent or those who knowingly
violate the law.”).

43.

See Konikoff v. Prudential Ins. Co., 234 F.3d 92, 98, 99 (2d
Cir. 2000) (proof of malice defeats qualified immunity);
see also Dawson v. Cnty. of Westchester, 351 F. Supp. 2d 176,
200 (S.D.N.Y. 2004) (“government officials or employees
who make decisions that are discretionary, but not judicial
in nature, are entitled to qualified immunity unless ‘there
is bad faith or the action is taken without a reasonable basis’”).

44.

See Tyler v. State of N.Y., 953 F. Supp. 63, 67 (W.D.N.Y.
1997) (“The doctrine of qualified immunity shields
government employees, acting in their official capacity, ‘from
liability for civil damages insofar as their conduct does not
violate clearly established statutory or constitutional rights of
which a reasonable person would have known.’”).

45.

See Kaminsky v. Rosenblum, 929 F.2d 922, 925 (2d Cir. 1991)
(holding that qualified immunity doctrine applies where
government official performs discretionary function, as
distinct from ministerial function).

46.

Fahey v. U.S., 153 F. Supp. 878, 886 (S.D.N.Y. 1957).

47.

Tyler, 953 F. Supp. at 67.

48.

Black’s Law Dictionary (9th ed. 2009), available at Westlaw
BLACKS.

49.

See Molina v. New York, 2011 WL 6010907, *13 (N.D.N.Y. 2011)
(“Public officials enjoy qualified immunity from liability

Peter Bee is a partner in the 18-attorney general practice law firm of Bee Ready Fishbein Hatter
& Donovan, LLP, where he directly supervises the
firm’s municipal, labor and election law units. Mr.
Bee’s practice includes acting as counsel to numerous municipal clients at the County, Town, Village
and Special District levels, and also includes acting
as Special Labor Counsel to the County of Nassau
from 1980–2002 and 2010 to present. In addition to
serving as Counsel to numerous Zoning and Planning Boards, Mr. Bee also currently serves as Counsel
to the Suffolk County Village Officials Association.
He is a former Village Trustee and Village Mayor in
his hometown of Garden City, where he now serves
as the Village Attorney. A graduate of St. John’s University (undergraduate and law), Mr. Bee founded
his law firm in 1980 after ten years of Nassau County
Government experience. He is a published author
on a variety of municipal law topics, and a frequent
speaker at professional associations.
James Clemons is an associate at the law firm of
Bee Ready Fishbein Hatter & Donovan, LLP, where
he concentrates in municipal, labor and election
law, among other areas of the law. A 2012 graduate
of Hofstra University’s School of Law, Mr. Clemons
joined the law firm in 2010 and thereafter became an
associate in 2013 upon his admittance to practice law
in the State of New York. Mr. Clemons currently assists Peter Bee with many of the law firm’s municipal,
labor and election law matters.

Like what you’re reading? To regularly receive issues of the Municipal Lawyer,
join NYSBA’s Municipal Law Section (attorneys only).

14

NYSBA Municipal Lawyer | Winter 2014 | Vol. 28 | No. 1

